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UNITED    STATES'    DIGEST. 


D. 


DAMAGES. 

I.  General  Principles  of  Jissessment, 
II.  Cf  the  Jurisdiction  over  Damages. 
III.  Of  the  Rule  of  Damages  in  various  Cases, 

I.  General  Principles  of  Assessment, 

1.  It  is  a  general  rule  of  law  respecting  the 
measure  of  damages,  that,  where  an  injarj  has 
been  sustained  for  which  the  law  gives  a  rem- 
edy, that  remedy  shall  be  eommensarate  with 
the  injury  sustained.  Rockwood  y.  Jillen^  7 
Mass.  954.  Swift  y.  Barnes,  16  Pick.v  194.  Bus- 
eetf  T.  Donaldson,  4  Dall.  206.  But  a  possible 
injury  is  not  a  subject  for  damages.  Massey  y. 
Craine,  1  M*Gord,  489.  Bond  r.  Quattlebaum,  1 
M'Cord,  584. 

2.  The  rule  of  damages,  in  an  action  of  tro- 
▼or,  is  a  question  of  law.  Baker  y.  Wheeler, 
8  Wend.  505.  And  if  there  be  a  legal  rule 
for  the  measurement  of  damages,  the  jury 
must  foUow  it.  Ryan  y.  Baldrxck,  3  M'Cord, 
498. 

3.  If  the  party  entitled  to  the  benefit  of  a  con- 
tract can  protect  himself  from  a  loss  arising 
from  the  breach  thereof,  at  a  trifling  expense,  or 
with  reasonable  exertions,  it  is  his  duty  to  do  it. 
And  he  can  charge  the  delinquent  party  with 
such  damages  only  as,  with  reasonable  endeay- 
orsjind  expense,  he  could  not  preyent.  Miller 
▼.  Mariner's  Church,  7  Greenl.  51.  But  the  jury 
are  bound,  in  executing  a  writ  of  inquiry,  to 
give  some  damages,  if  eyer  so  small,  where 
judgment  has  gone  against  a  defendant  by  de- 
fault.   Reigne  ▼.  Dewees,  2  Bay,  405. 

4.  The  law  will  presume  some  damages  from 
the  breach  of  a  contract ;  but  if  a  plaintiff  expect 
to  recoyer  special  damages,  he  must  claim  them 
specially  and  circumstantially.  M*Daniel  y. 
Terrell^  1  N.  d&  M.  343.  Brovm  y.  Gibson,  1  N. 
&  M.  326. 

5.  Where  the  demand  is  a  stale  one,  the  plain- 
tiff will  be  held  to  strict  proof  of  the  amount  of 
damages  which  he  is  entitled  to  recoyer.  Cottle 
V.  Payne,  3  Day,  289. 

6.  Eyidence  as  to  the  measure  of  damages  is 
admissible,  though  the  facts  arise  after  action 
brought.     Lotory  y.  Walker,  5  Verm.  181. 

7.  It  is  improper  for  a  jury,  in  making  up 
their  yerdict,  each  to  put  «iown  a  sum,  add  the 
•urns  together,  and  diyide  the  aggregate  by  the 
number  of  jurors,  and  adopt  the  quotient  for 
their  yerdict.     RoherU  y.  Failis,  1  Cow.  238. 

8.  In  trespass,  the  circumstances  attending  it 
may  always  be  proved,  to  enhance  the  damages 
beyond  the  pecuniary  loss  sustained.  7Vea<  y. 
Barker,  7  Conn.  274.      ChHrehiU  y.  Watson^  5 
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Day,  140.  And  it  is  not  necessary  that  the 
court  should  instruct  the  jury  as  to  the  law  on 
the  question  of  damages.  Davenport  y .  Russell^ 
5  Day,  145. 

9.  In  assessing  damages  in  actions  for  injuries 
to  personal  property,  the  jury  axe  not  restricted 
to  the  pecuniary  loss  of  the  plaintiff,  but  may 
take  into  consideration  the  circumstances  of  ag* 
grayation,  attending  the  transaction  alleged  and 
proyed,  whether  the  form  of  the  action  is  tres- 
pass or  case.  Merrill  y.  Manitfacturing  Com^ 
pany,  10  Conn.  384.  Therefore,  where  it  was 
alleged  and  proyed,  in  an  action  on  the  case,  that 
the  plaintiff,  a  clothier,  being  the  owner  of  one 
moiety  of  certain  clothier's  works,  with  the  land 
and  priyileges  connected  therewith,  which  he 
had  mortgaged  to  a  third  person,  and  had  paid 
the  mortgage  debt,  leaying  the  legal  title  out- 
standing, the  defendants,  proprietors  of  an  ad- 
joining manufactory  of  cloths,  purchased  the 
other  moiety,  and  then,  with  a  yiew  to  break  up 
the  plaintiff's  business,  and  get  rid  of  him  as  a 
competitor,  bought  in  the  outstanding  legal 
titl^,  and,  under  color  of  that  title,  appropriated 
the  whole  of  the  water  priyileges  and  clothier's 
works  to  their  own  use,  and  expelled  the  plain- 
tiff therefrom,  —  it  was  held,  that  the  jury,  in  es- 
timating the  damages,  might  consider  the  mo- 
tiyes  and  objects  of  the  defendants,  in  commit- 
ting the  act  complained  of.  ib.  And  the  eyil 
example  of  the  defendants'  conduct  may  be 
taken  into  account  to  enhance  the  damages. 
TUlotson  y.  Cheetham,  3  Johns.  56. 

10.  In  actions  for  tort,  the  jury  may  calculate 
interest  on  the  damage  actually  sustained,  and 
add  it  to  their  yerdict.  Hogg  y.  ZanesviUe  Ca- 
nal Man.  Co.  5  Ham.  410. 

11.  Ten  per  cent,  damages  were  allowed  in 
Illinois,  where  a  plea  was  eyidently  taken  for 
delay.     Simms  y.  Klein,  Breese,  292. 

12.  High  damages  giyen  by  a  jury,  by  way  of 
example,  will  not  induce  the  court  to  grant  a 
new  trial.     Stott  y.  Rvan,  Const.  Rep.  500. 

13.  In  actions  sounding  altogether  in  damages, 
the  court  will  not  interfere,  on  account  of  the 
excess  or  the  deficiency  of  the  damages  giyen 
by  a  jury ;  but  when  a  specific  injury  has  been 
sustained,  the  extent  of  which  can  be  precisely 
ascertained,  a  different  rule  prevails.  Hopkins 
y.  Myers,  Harper,  56. 

14.  The  court  will  not  set  aside  the  assess- 
ment of  damages,  on  a  writ  of  inquiry,  in  an 
action  of  slander,  on  the  ground  that  such  dam- 
ages are  excessiye,  unless  they  appear  to  be 
yery  enormous  and  outrageously  excessiye.  2Yt- 
lotson  y.  Cheetham,  2  Johns.  63. 

15.  In  an  action  of  tort^  after  a  yerdict  for  tha 
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Elamtiff,  the  domagres  will  be  presumed  to  hare 
pen  asBeBsed  according  to  the  case  proved  ;  and 
if  improper  circamstances  were  alleged  as  ag- 
gravation, the  presumption  is,  that  no  damages 
were  giren  on  such  ground.  Eichards  y.  Fam- 
ham,  13  Pick.  451. 

16.  In  South  Carolina,  bj  act  of  1815,  in  eTe< 
ry  case  of  appeal  where  the  decision  is  against 
the  appellant,  7  per  cent,  interest  is  allowed  on 
the  amount  recovered,  from  the  day  of  the  verdict 
to  the  time  when  the  appeal  is  dismissed.  Ex 
parte  Vance,  1  M*Cord,  493. 

17.  If  the  jury,  in  an  action  of  debt  on  a  sin- 
gle bill,  find  nominal  damages,  the  clerk  should 
enter  the  judgment  for  the  principal  debt,  with 
interest  from  the  time  it  became  due,  and  the 
damages.     Tatd  y.  Moore,  Hardin,  90. 

18.  A  jury  may  give  interest,  by  way  of  dam- 
ages, beyond  the  penalty  of  a  bond  for  the  per- 
formance of  a  oootvact.  Parii  v.  Wallis,  2  Dall. 
S52. 

19.  In  no  ca«es  of  unliquidated  damages  is  in- 
terest, as  such,  recoverable.  Budd  v.  Union 
Ins.  Co.  4  M'Cord,  1. 

20.  In*  computing  the  amount  due  on  a  secu- 
rity for  money,  given  during  the  revolutionary 
war,  when  the  current  paper  money  was  depre- 
ciated, and  on  which  payments  have  been  made 
in  specie  since  the  war,  the  original  sum  must 
first  be  reduced  by  the  scale  of  depreciation, 
and  interest  cast  on  the  reduced  sum,  until  the 
first  pay^ment.     Edet  v.  Goodridge,  4  Mass.  103. 

21.  In  an  action  of  assumpsit  tor  money  which 
the  defendant  had  agreed  to  pay  over  to  the  plain- 
tiff on  demand,  a  demand  being  alleged  to  have 
been  made  long  after  the  receipt  of  the  money, 
the  jury,  in  assessing  damages,  computed  inter- 
est on  the  whole  sum,  from  the  time  of  its  receipt 
by  the  defendant  to  the  time  of  suit.  On  a  writ 
of  error,  brought  on  the  ground  of  excessive 
damages,  it  was  held,  that,  as  the  defendant 
might  lawfully  introduce  evidence  of  such  facts 
as,  if  proved,  would  sustain  the  judgment,  the 
court,  after  verdict,  would  presume  such  facts  to 
have  been  proved,  unless  the  contrary  appear  on 
the  record.     PetHbone  v.  Pettibone,  5  Day,  324. 

22.  Where  a  breach  gives  no  data  to  regulate 
the  assessment  of  damages,  it  is  not  well  as- 
signed, though  it  negative  the  words  of  the  con- 
dition of  the  bond.  J%e  People  v.  Russell,  4 
Wend.  570.  A  defendant  cannot,  however, 
avail  himself  of  such  defective  breach,  under 
a  demurrer  to  his  plea,  if  there  be  another  breach 
in  the  declaration  well  assigned,  ib. 

23.  On  a  hearing  in  damages,  in  an  action  of 
covenant,  the  court  will  not  offset  damages  aris- 
ing out  of  mutual  covenants  in  a  deed.  Cock' 
ran  v.  Leister,  2  Root,  348.  Nor  can  there  be 
any  other  set-off,  after  a  default.  Branch  v. 
Riley,  1  Root,  541. 

24.  On  a  judgment  for  one  mill,  no  judgment 
can  be  rendered,  and  no  costs  given.  Broton  v. 
Smith,  3  Caines,  81. 

25.  The  Kentucky  acts  of  assembly,  giving 
damages,  do  not  apply  to  injunctions  decreed  on 
final  hearing,  but  only  to  injunctions  granted 
before  final  decree.  Ballard  v.  Davis,  1  J.  J. 
Marsh.  376. 

26.  In  trespass  brought  by  a  private  person, 
in  order  to  entitle  him  to  treble  damaffes  and 
costs,  it  is  not  necessary  that  the  declaration 
should  BCffative  the  exception  in  the  statute,  by 
averring  Uiat  the  trespass  was  committed  with- 
out the  leave  or  permission  of  the  owner .  Beeh- 
man  v.  Chalmers,  I  Cow.  584.  It  is  Bu^cient 
if  the  jury  find  the  defendant  guiity,  ax^^  sues^ 


the  single  damages,  without  pursuing  the  pre* 
cise  words  of  the  statute,  '*  single  value  of  the 
timber,"  Ac.  ib. 
27.  The  value  of  a  commodity,   for  which  a 

Earty  is  held  accountable,  is  not  its  value  td 
im,  but  to  the  party  to  whom  he  is  accountable. 
MaysviUe  v.  Shultz,  3  Dana,  10. 

ffe.  Where  property  is  in  question,  the  value 
of  the  article,  as  nearly  as  it  can  be  ascertained, 
furnishes  a  rule  from  which  the  jury  are  not  at 
liberty  to  depart.  Wallace  y.Fraxier,  2  N.  &.  M. 
516.     Richardson  v.  Drtkes,  4  M'Cord,  156. 

29.  A  mistake  in  the  computation  of  damages 
is  not  matter  for  error,  but  for  a  new  trial,  ^r- 
ihurton  V.  Durkee,  2  Chip.  20. 

30.  A  defendant  may  avail  himself  of  the  stat- 
ute respecting  absentees  during  the  late  war,  on 
a  hearing  in  damages.  Beach  v.  Hayt,  1  Root, 
300. 

31.  One  may  prove,  in  mitigation  of  damages, 
such  facts  and  circumstances  as  show  a  ground 
of  suspicion  not  amounting  to  actual  proof  of 
the  plaintiff's  guilt.  Buford  v.  JifLany,  1  N.  & 
M.  268. 

32.  A  new  trial  will  be  granted  if  a  jury  re- 
turn one  dollar  damages  lor  a  cruel  and  unpro- 
voked assault.     Bacot  v.  Keith,  2  Bay,  466. 

33.  The  plaintiff's  damages  on  reversal  of*  the 
judgment  below  are  restricted  to  what  was  re- 
covered from  him  by  force  of  that  judgnaent, 
and  cannot  be  extended  to  costs  which  he  would 
have  been  entitled  to  recover,  if  such  judgment 
had  been  originally  correct.  Richards  v.  Covi' 
stock,  1  Conn.  150. 

34.  On  reversal  of  a  judgment,  the  plaintiffin 
error  is  entitled  to  recover  as  port  of  the  dam- 
ages the  amount  of  costs  which  he  ought  to  have 
recovered  in  the  court  below.  Eno  v.  Frisbie^ 
5  Day,  122. 

35.  A  obtained  judgment  against  B,  before  a 
justice,  from  which  B  appealed  to'  the  county 
court,  where  judgment  was  rendered  in  his  favor. 
On  error  to  the  superior  court  by  A,  jndgmen* 
was  reversed,  on  the  ground  that  the  action  wa? 
not  appealable.  In  assessing  damages  on  such 
reversal,  the  court  refused  to  include  the  amount 
of  A's  judgment  before  the  justice.  i*oio/er  v. 
Stocking,  5  Day,  539. 

36.  in  an  action  upon  a  contract  to  pay  in  to 
bacco,  the  jury  may  give  damages  in  money 
Laidler  v.  State,  2  liar.  &  Gill,  277. 

37.  Where  a  judgment  or  decree  is  affirmed, 
on  a  writ  of  error,  uiere  can  be  no  allowance  of 
damages,  but  for  the  delay.  Cotton  v.  Wallace^ 
3  Dall.  302.  Vide  Jenning  v.  Ihe  Perseverance, 
3  Dall.  336. 

38.  A  charge  for  counsel  fees,  in  an  estimate 
of  the  damages  on  which  a  decree  was  founded, 
was  disallowed  on  error.  jSrcambel  v.  WiseautM, 
3  Dall.  306. 

39.  When  the  action  is  for  the  recovery  of 
damages  only,  the  default  admits  the  plainUfiT's 
ri^ht  to  recover  such  damages  as  he  luu  sus- 
tained ;  thereupon  a  writ  of  inquiry  of  dama^^a 
issues,  and  if  no  evidence  of  the  precise  aihoant 
of  damages  is  then  offered,  the  court  or  jury  are 
warranted  in  finding  nominal  damages  only. 
MaUchin  v.  Battertony  1  Mis.  342. 

40.  When  issue  is  joined  upon  the  matter  or 
a  plea  in  abatement,  and  found  against  the  de- 
feudfti^^  the  jury  must  assess  the  damages  lu  the 
same  manner  as  when  an  issue  is  taken  upon 
t)xQ  inatter  of  a  plea  in  bar.  Dodge  v.  Morscy  3 
1^   ^^p.  232. 

«^   ^  decree  for  damages,  without  specifying 
tt^l'    Q^S^  ^*  giving  data  to  ascertain  it,  does 
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ttot  iasUfy  the  iraaing  of  an  execation.     BaUard 
T.  Daoif,  1  J.  J.  Marsh.  376. 

42.  In  actions  founded  on  torts,  in  which  dam- 
a^  only  are  to  be  recovered,  the  jury  may  give 
such  damages  as  the  case  requires  in  equity. 
Uland  Y.  Stone,  10  Mass.  459,  462.  Weld  y. 
BartleUy  10  Mass.  470. 

43.  Debts  contracted  daring  the  war,  after 
the  17th  of  Sept.  1777,  for  the  common  currency 
of  the  country,  must  be  reduced,  by  the  scale  of 
depreciation,  into  lawful  money.  Plumb  ▼.  AU 
sop,  2  Root,  224. 

44.  Direct  damages  are  only  to  be  given  on  a 
revocation  of  a  submission  to  an  arbitratiim. 
Wetvune  v.  Lyman,  2  Root,  464. 

45.  In  trespass  against  two,  the  jury  cannot  sev- 
er the  damages,  but  they  may  find  one  guilty,  and 
acquit  the  other.    Ridge  v.  Wilson,  1  Blackf.  409. 

46.  In  an  action  against  several,  if  one  pleads 
to  issue,  and  another  is  defaulted,  damages  must 
be  assessed  against  both  at  the  same  time,  by 
the  jury  who  try  the  issue.  Van  Skaick  v.  Trot' 
ter,  6  Cow.  599. 

47.  In  a  joint  action  against  several,  if  the  ju- 
ry sever  the  damages,  the  plaintiff  may  Uike 
judgment  aeainst  all  jointly  for  the  higher  dam- 
ages ;  and  it  the  amount  of  the  severu  damages 
exceed  the  damages  laid  in  the  writ,  it  will  not 
vitiate  the  judgment,  if  the  plaintiff  take  judg- 
ment only  for  damages  not  exceeding  those 
laid  in  the  writ.  Dougherty  v.  Dorsey,  4  Bibb, 
207. 

48.  In  an  action  on  tort  against  several  de- 
fendants, the  assessment  of  damau^es  must  be 
entire  against  those  who  may  be  round  guilty. 
TyrreU  v.  Loekkart,  3  Blackf.  136. 

49.  A  plaintiff  in  an  action  for  violation  of  a 
patent  right,  may  recover  damages  against  one 
of  two  defendants,  although  the  evidence  given 
did  not  apply  to  both ;  ror  all  torts  are  joint 
and  several,  and  a  plaintiff  may  recover  dam- 
ages against  one  defendant,  although  the  other 
be  acquitted.  AliUr  in  actions  on  contract.  Rent' 
gen  V.  Kanowrs,  1  Wash.  C.  C.  168. 

50.  In  an  action  for  false  imprisonment  against 
two,  where  several  damages  are  given,  the 
plaintiff  may  cure  the  irregularity  by  entering  a 
nU.  pros,  against  one,  and  taking  judgment 
against  the  other.     HoUey  v.  Mix,  3  Wend.  350. 

51.  Where  covenants  are  mutual  and  inde- 
pendent, either  party  may  recover  damages  from 
the  other  for  an  injury  which  he  may  have  sus- 
tained by  non-peiformance.  Cook  v.  Joknson, 
3  Mis.  239. 

52.  In  all  actions  of  assumpsit,  which  sound 
in  damages,  the  plaintiffs  can  recover  l^ss  dam- 
ages than  those  laid  in  the  declaration.  Coving' 
ton  V.  Lide,  1  Bay,  158. 

53.  In  an  action  of  debt,  where  the  damages 
assessed  by  the  jury  are  substituted  for  the  debt 
itself^  they  may  be  greater  than  the  amount  of 
damages  laid  in  the  declaration.  Harrison  v. 
Park,  1  J.  J.  Marsh.  170. 

54.  In  trespass  for  taking  goods,  where  the 
plaintiff,  in  his  declaration,  alleges  the  goods  to 
be  of  a  certain  value,  the  damages,  so  far  as 
they  relate  to  the  goods,  are  to  be  restricted  to 
the  value  alleged.     Treat  v.  Barher,  7  Conn.  274. 

55.  The  omission  to  lay  damages  in  a  declara- 
tion, though  in  an  action  sounding  altogether  in 
danMges,  will  be  cured  after  verdict  by  the  Vir- 
ginia statute  of  jeofails.  Stephens  v.  White,  2 
Wash.  203. 

56.  To  entitle  to  treble  damages  and  costs, 
the  count  must  be  Upon  the  statute,  and  the  jury 
most  find  for  the  plaintiff  generally,  and  assess 


the  single  value  in  terms.  Otherwise  the  court 
will  intend  that  the  jury  found  treble  damages, 
or  that  the  defendant  brought  himself  within  the 
provisoes  of  the  act.  Benton  v.  Dale,  I  Cow. 
160.  Livingston  v.  Plainer,  1  Cow.  175.  Brovm 
V.  Bristol,  1  Cow.  176.  Morrison  v.  Gross,  1 
Browne,  1.  The  certificate  of  a  judge  will  not 
be  received  to  entitle  to  treble  damages  and 
costs,  in  trespass  on  a  statute.  Benton  ▼.  Dale, 
1  Cow.  160. 

57.  Damages  will  not  be  doubled  in  an  action 
for  malicious  prosecution,  unless  the  act  is  reci- 
ted, and  the  injury  laid  contrary  to  such  act. 
Morrison  v.  Gross,  1  Browne,  1.  *" 

58.  Judgment  cannot  be  rendered  for  great- 
er damages  than  are  laid  in  the  declaration. 
MWkorter  v.  Sayre,  2  Stew.  225. 

59.  Where  greater  damages  are  found  than 
are  laid  in  the  declaration,  the  plaintiff  may  re- 
lease the  difference.  Lewis  v.  Cooke,  1  Har.  db 
M'Hen.  159.  Lambert  v.  Blackman,  1  Blackf. 
59.  If  he  does  not  release,  a  Tenire  facias  de 
novo  will  be  awarded.  Mooney  v.  Welsh,  1  Rep. 
Con.  Ot.  133. 

60.  A  remittitur  of  damages  was  allowed  on 
error  for  the  excess,  upon  the  payment  of  the 
costs  of  the  writ  of  error.  Fitry  v.  Stone,  2 
Dale,  184. 

61.  If  a  verdict  is  given  for  a  larger  sum  than 
the  damages  laid  in  the  declaration,  the  plaintiff 
may,  before  judgment,  release  the  excess,  and 
take  a  judgment  for  the  amount  laid ;  or  if  afler 
judgment,  but  during  the  same  term,  he  tenders 
a  remittitur  of  a  part  of  the  verdict,  the  court 
may  strike  out  the  judgment,  and  enter  a  judg- 
ment for  the  amount  of  the  damages  laid  in  the 
declaration.  Harris  v.  Jaffrey,  3  Har.  6l  J.  543. 
If,  however,  judgment  is  entered  on  the  verdict, 
no  release  or  other  act  of  the  plaintiff  can  give 
validity  to  it,  but  it  will  be  reversed  as  errone- 
ous ;  and  the  law,  in  that  respect,  is  not  altered 
by  the  act  of  1809,  c.  153.  ib.  But  under  that 
act,  and  the  act  of  1811,  c.  161,  where  judgment 
was  entered  on  such  a  verdict,  the  court  of  ap- 
peals considered  themselves  authorized  to  per- 
mit the  plaintiff  to  release  the  excess,  and  enter 
such  release  on  record ;  and  they  amended  the 
record  by  entering  a  judgment  for  the  damages 
laid  in  the  declaration,  ib. 

62.  Damages  may  be  awarded,  over  and  above 
the  amount  laid,  in  a  sum  equal  to  the  costs  of 
suit.    Allen  v.  Smith,  7  Halst.  159. 

63.  No  special  damages,  except  interest,  are 
recoverable  under  either  of  the  counts  for  money 
had  and  received,  or  for  money  paid.  Hattna  v. 
Pegg,  1  Blackf  181. 

64.  If  greater  damages  be  given  in  a  suit  on  a 
bond  than  are  laid  in  Uie  writ,  either  on  account 
of  the  length  of  time  the  cause  may  have  been 
in  court,  or  from  the  manner  in  which  the  jury 
gave  the  credits  on  the  bond,  by  not  applying 
them  to  the  extinguishment  of  the  interest,  it 
will  not  be  fatal  to  the  judgment  on  a  writ  of 
error.     Stuart  v.  Davidson,  Peck,  202. 

65.  In  contracts  where  the  precise  sum  is 
fixed  and  agreed  on  by  the  parties,  the  jury  are 
confined  to  that  sum.  Leland  v.  Stone,  10  Mass. 
459,  462.  Knappv.  MalOy,  13  Wend.  587.  Ty- 
ler V.  Marsh,  1  Day,  1.  out  if  an  agreement  be 
unconscionable,  the  court  will  not  be  bound  by 
the  terms  of  the  contract  in  directing  as  to  the 
damages  to  be  assessed.  Cutler  v.  Hoie,  8  Mass. 
257.  Baxter  v.  Wales,  12  Mass.  365.  See  Cut- 
ler V.  Johnson,  8  Mass.  266. 

66.  If  an  agreement  contain  a  penalty,  the 
plaintiff  may  bring  debt  for  the  same,  and  for  no 
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more,  or  coyenant,  and  recover  more  or  Icm  dam- 
agea  than  the  penalty.  Martin  t.  Taylor^  1 
Wash.  C.  C.  1. 

67.  In  an  action  on  a  written  contract  for  a 
snm  certain,  the  contract  itself  furnishes  the 
rule  of  damages.     Tyler  y.  Marsh,  1  Day,  1. 

68.  Where  the  penalty  is  within  the  nature  of 
liquidated  damages,  an  amount  beyond  the  pen- 
alty may  be  recorered.  Cfrakam  v.  Bickham,  2 
Yeates,  32.  S.  C.  4  Dall.  149.  And  in  an  action 
of  debt  to  recover  double  the  value  of  a  specific 
article,  as  a  penalty,  by  statute,  the  plaintiff 
may  recover  a  less  sum  than  he  demanded.  Per^ 
Hn  V.  Sikes,  1  Day,  19. 

69.  Where  a  statute  gives  a  right  to  recover 
damages,  reduced,  pursuant  to  the  provisions  of 
such  statute,  to  a  sum  certain,  an  action  of  debt 
lies,  if  no  other  specific  remedy  is  provided. 
Bigdow  V.  CaTohridge  Turnpike,  7  Mass  202. 
In  such  cases,  a  verdict  for  a  specific  sum  is  to 
be  considered  as  the  extent  of  the  penalty,  un- 
less the  contrary  appears.  Cross  v.  United  States, 
1  Gallis,  26. 

70.  In  a  penal  action,  atti  tarn,  no  damages,  eo 
nomine,  can  be  recoverea ;  but  the  declaration  is 
not  bad  on  demurrer,  for  concluding  simply  **  to 
the  damage,"  &c.  This  will  be  intended  to 
apply  to  the  costs  which  the  word  damages  in- 
cludes.    Everts  v.  Alien,  1  Chipman,  116. 

71.  In  an  action  upon  a  bond  with  a  penalty, 
the  jury  may  assess  damages  for  the  aggregate  of 
the  principid  and  interest.   Smith  v.  Harmanson, 

1  Wash.  6.  And  the  jury  may  assess  damages 
beyond  those  laid  in  the  declaration,  if  the  pen- 
alty be  sufficient  to  cover  them.   Payne  v.  Ellzey, 

2  Wash.  143. 

72.  In  debt  on  a  bond  with  a  penalty,  the 
judgment  should  be  for  the  penalty,  to  be  dis- 
charged by  the  payment  of  the  sum  actually 
due.  Moore  v.  Fenwiek,  Gilmer,  214.  But  dam- 
ages are  not  to  be  given  beyond  those  laid  in  the 
writ,  though  the  principal  and  interest  exceed 
the  penalty.     Tennant  v.  Chray,  5  Munf.  494. 

73.  In  an  action  upon  a  penal  bond,  judgment 
may  be  entered,  either  for  the  amount  of  the 
penalty,  to  be  discharged  by  the  sum  assessed 
by  the  jury,  or  for  the  amount  of  such  assessed 
sum.     Moore  v.  Harton,  1  Porter,  15. 

74.  In  debt  on  a  penal  bond,  given  to  enjoin  a 
judgment,  the  jury  may  assess  the  costs  of  the 
judgment  in  damages,  though  the  same  are  not 
specified  in  the  condition  of  the  bond.  Moore  v. 
Harton,  1  Porter,  15. 

75  The  complainant  in  an  attachment  bill, 
having  obtained  a  restraining  order,  gives  bond, 
a  condition  of  which  is,  in  effect,  that,  if  the  debt 
shall  be  lost  in  consequence  of  the  order,  the 
obligors  shall  *'  pay  the  said  $430 ;  '*  the  recov- 
ery upon  the  bond  is  not  limited  to  the  bare 
sum  so  named  in  the  condition,  but  may  be  for 
tlie  amount  of  the  debt  enjoined,  or  so  much  as 
is  lost,  including  principal  and  interest.  Keel  v. 
Ogden,  3  Dana^  103. 

76.  Where;  a  surety  is  sued  upon  a  bond,  the 
utmost  which  can  be  recovered  is  the  penalty 
and  legal  interest  thereon,  by  way  of  damages, 
for  the  detention  of  the  debt  from  the  time  the 
debt  is  demanded.  State  v.  Wayman,  2  Gill  &. 
Johns.  254  But  where  the  jury  are  wholly  un- 
authorized by  the  issue  to  find  damages  for  the 
detention  of  the  debt,  a  recovery  must  be  limited 
to  the  penalty  of  the  bond.  ib. 

n.  Where  a  bond,  with  a  penalty,  ig  criven 
for  the  performance  of  covenants,  although 
damages  may  have  been  sustained  to  ^  pAtet 
amount,  yet  the  recovery  mast  be  iim^^  ^   ah^ 


penalty,  especially  in  the  case  of  sureties.  Bank 
of  the  United  States  v.  MagiU,  Paine,  662. 

78.  Judgment  for  damages,  instead  of  debi,  on 
a  jail  bond,  in  Vermont,  is  not  error.  Sinclair 
V.  Gadcomh,  1  Verm.  32. 

79.  The  question,  whether  a  sum  of  mon^'iy 
mentioned  in  an  agreement  shall  be  considered 
as  a  penalty,  or  as  damages  liquidated  by  the 
parties,  is  always  a  question  of  construction  ; 
and  although  their  words  are  to  be  taken  as 
proved  by  the  writing  exclusively,  yet  there  may 
be  an  inquiry  into  the  subject  matter  of  the  con- 
tract,  the  situation  of  the  parties,  the  usages  to 
which  they  may  be  understood  to  refisr,  as  well 
as  other  »cts  and  circumstances  of  their  con- 
duct.    Perkins  v.  Lyman,  11  Mass.  76,  81. 

80.  Where  a  bond  recites  that  the  obligors 
**  are  held  and  firmly  bound,  in  the  penalty  of 
$1000,  for  the  true  performance  of  a  marriage 
contract,  which  said  H.  K.  engages  to  perform 
with  M.  A.,"  such  sum  must  be  deemed  a  pen- 
alty, and  not  liquidated  damages.  Abrams  v. 
Kounts,  4  Ham.  214. 

81.  A  sum  specified  in  the  condition  of  a  bond, 
as  the  measure  of  damages  to  be  paid  by  a  party 
failing  in  the  performance  of  his  agreement,  will 
be  considered  as  liquidated  damages,  and  not  as 
penaltv.     Smith  v.  Smith,  4  Wend.  468. 

82.  Where  the  defendants  gave  a  bond  to  ex- 
ecute  a  conveyance,  with  condition  that,  ^'if 
they  do  not  execute  said  deed,  as  aforesaid,  they 
shall  forfeit  and  pay  the  sum  of  $100,*' — the 
court  seemed  to  think  that  sum  was  a  penalty. 
Latorenee  v.  Parker,  1  Mass.  191. 

83.  In  an  action  of  covenant  broken,  the  dec- 
laration averred  that  the  parties  were  joint  in- 
ventors of  certain  machines,  and  that  they  mu- 
tually covenanted  that  one  should  have  the  ex- 
clusive use  of  them  in  two  of  the  United  States, 
and  the  other  in  the  rest,  and  that  neither  should 
use  them  in  the  district  of  the  other,  «*  under  the 
forfeiture  '*  of  a  certain  sum  for  each  machine  so 
used.  Held,  that  the  forfeiture  was  a  penalty, 
and  not  liquidated  damages.  Steams  v.  Bar 
rett,  1  Pick.  443. 

84.  Where  a  note  was  given  for  a  certain  sum 
on  demand,  to  be  void  if  Uie  maker  should  allow 
the  payee  the  use  of  a  certain  building  as  long 
as  it  should  stand,  the  sum  mentioned  in  the 
note  was  held  to  be  a  penaltv,  and  not  liquidated 
damages.  Merrill  v.  Merrill,  15  Mass.  488.  So, 
too,  where  one  binds  himself,  his  heirs,  &c.,  in 
the  penal  sum  of  $8000,  for  his  faithfully  adher- 
ing  to  a  contract  not  to  be  interested  for  seven 
years  in  a  certain  trade.  Perkins  v.  Lynutn^  11 
Mass.  76.  But  where  one,  in  consideration  of 
a  dollar  paid  him,  agreed,  by  his  deed,  not  to 
run  a  stage  on  a  certain  road,  under  the  penalty 
of  $290,  —  this  sum  was  considered  as  the  dam- 
ages liquidated  by  the  parties.  Pierce  v.  FuUer, 
8  Mass.  223.  So,  too,  where  a  creditor  cove- 
nants with  his  debtor  that  he  will  not  sue  his 
demand  during  the  term  of  two  years,  and  that, 
if  he  shall  sue,  the  debtor  shall  be  dischar^d 
from  his  debt,  the  forfeiture  of  the  debt  is  a 
liquidation  of  the  damages,  to  be  paid  on  a 
breach  of  the  covenant  by  the  creditor.  White 
V.  Dinglcv,  4  Mass.  433.    See  Upham  v.  Smithy 

7  Ma8«.  265. 

Qg.  The  sum  of  $400,  in  the  bond  given  bj 
tK  m^^^  ^^  ^  vessel  for  the  production  of  his 
^  utM**^  ^i*  return  from  a  foreign  voyage, 

?^^^^'  ib®  «**  ^^  February  20, 1803,  is  intended 
^l^igt  yfeitute,  and  not  as  a  penalty  to  cover 
H      V^  ^ageB  as  may  be  assessed.    United  9iate9 
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86.  A  agreed  to  purchase  of  B  an  estate,  and 
10  make  payment  therefor  in  a  particular  man- 
ner ;  and  further  agreed  that,  if  he  should  fail 
to  perform  the  stipulation,  he  would  pay  the 
plaintiff  the  sum  of  $150.  It  was  held,  that  this 
was  liquidated  damages.  Tingley  ▼.  CuUer.  7 
Conn.  291. 

87.^  An  instrument  warranting  a  jack,  and 
promising  to  refund  $75,  with  interest,  in  case 
he  does  not  prove  to  be  what  he  is  warranted  to 
be,  constitutes  a  case  of  liquidated  damages. 
Myers  T.  Hayg,  3  Mis.  96. 

88.  Two  persons  bind  themselves  by  an  in- 
denture, the  one  to  convey,  and  the  other  to  pay 
for,  a  certain  water  privilege,  with  machinery, 
buildings,  &c.,  at  such  prices  as  shall  be  award- 
ed by  referees,  and,  for  the  fulfilment  of  the 
agreement,  «  bind  themselves,  each  to  the  other, 
under  the  penalty  of  $1000.*'  Held,  that  this 
sum  is  a  penalty,  and  not  liquidated  damages. 
Browi  V.  Bellows,  4  Pick.  178. 

89.  A  sum  of  money  in  gross,  to  be  paid  for 
the  non-performance  of  an  agreement,  is  to  be 
considered  as  a  penalty,  and  not  as  liquidated 
damages.     Tayloe  v.  Sandiford,  7  Wheat.  13. 

90.  In  an  action  on  a  bond  for  prosecuting  an 
injunction  to  stay  proceedings  on  a  judgment  at 
law,  which  injunction  was  dissolved,  and  the 
bill  dismissed,  with  costs,  —  it  was  held,  that  the 
plaintiff  was  entitled  to  recover  the  principal,' 
with  lawful  interest  to  the  time  of  the  verdict, 
the  costs  at  law  and  in  chancery,  with  damages 
•t  the  rate  of  ten  per  cent,  per  annum  on  said 
principal  sum,  during  the  existence  of  said  in- 
junction, although  the  condition  of  the  bond 
said  nothing  as  to  interest  and  damages.  Fox  v. 
Momtjoy,  6  Munf  36. 

91.  A  jury  may  give  damages  for  the  deten- 
tion of  the  debt,  beyond  the  amount  of  the  obli- 
gation in  the  single  bond  sued  upon.  Rotdain  v. 
M'DowUl,  1  Bay,  490. 

92.  By  an  act  of  assembly  of  South  Carolina, 
where  a  bond  is  for  other  than  the  payment  of 
money,  the  plaintiff  may  be  compelled  to  submit 
the  condition  of  the  bond,  and  the  special  cir- 
cumstances, to  a  jury,  to  assess  the  damages. 
Cowan  V.  M*CuUochy  2  Rep.  Con.  Ct.  165. 

93.  The  obligee  of  a  bond,  conditioned  to  pay 
$100  annually,  under  penalty  of  $500,  can  re- 
cover  no  more  than  the  penalty,  with  interest 
thereon,  although  satisfaction  may  not  have  been 
obtained  for  every  breach  of  the  condition.  Car- 
ter V.  Carter,  4  Day,  30. 

94.  [u  an  action  on  a  bond,  given  by  an  insol- 
vent debtor  and  his  sureties,  the  measure  of 
damages,  under  the  statute  of  Ohio,  is,  to  take 
the  debt  if  the  defendant  is  imprisoned  on  a  ca. 
res.,  but  the  judgment,  if  on  a  ca.  sa.  Laines 
T.  PkUins,  4  Ham.  172. 

95.  Upon  a  scire  facias  to  revive  a  judgment 
in  debt,  for  a  penal  sum  to  be  discharged  by 
principal  and  interest,  —  if  the  defendant  con- 
fesses judgment  according  to  the  scire  facias,  the 
plaintiff  is  not  entitled  to  recover  more  damages 
than  the  penal  sum,  but  must  take  execution 
apon  the  original  judgment,  with  the  addition 
only  of  the  costs  of'^the  sei.  fa.  Cosby  v.  Bell,  6 
Munf  282. 

96.  In  an  action  of  debt  on  a  bond,  with  special 
condition,  and  an  assignment  of  breaches,  the 
damages  laid  in  the  conclusion  of  the  declara- 
tion are  merely  nominal,  and  the  jury  have  a 
right  to  exceed  that  amount  in  the  assessment. 
J»Um  V.  Smith,  7  Halst.  159. 

97.  In  an  action  on  a  written  contract  to  piy 
$360,  or  to  deliver  twelve  cows  in  four  years,  — 


held,  that  the  value  of  the  consideration,  and  of 
the  cows  to  be  delivered,  might  be  inquired  into, 
in  order  to  ascertain  whether  the  $360  was  in- 
tended  by  the  parties  as  a  penalty,  or  as  liqui- 
dated damages ;  and  the  $360  being  much  be- 
yond the  value  of  either,  —  held,  that  it  was  in 
the  nature  of  a  penalty;  and  that  the  plaintiff's 
damages  must  be  measured  by  the  value  of  the 
cows,  with  interest.  Spencer  v.  Tilden,  5  Cow. 
144. 

98.  A  common  informer  is  not  entitled  to  dam- 
ages for  the  detention  of  a  penalty.  Ritchie  v. 
Gannon,  2  Rawle,  196. 

99.  On  a  covenant  for  the  payment  of  a  cer- 
tain sum  in  three  instalments,  ^*  to  be  discharged 
in  the  currency  generallv  receivable  at  the  time 
of  payment,  in  me  usual  course  of  business,  in 
the  state  of  Kentucky,"  the  measure  of  damages 
is  the  specie  value  of  the  instalments  when  they 
became  due.    Mason  v.  Biddle,  6.  J.J.  Marsh.  30. 

100.  A  judgment  upon  default  will  not  be  re- 
versed because  it  does  not  appear  by  the  record 
how  the  damages  were  assessed,  the  presump- 
tion of  law  being  that  they  were  legally  assessed, 
unless  the  record  shows  the  contrary.  Fairfield 
V.  Burt,  11  Pick.  244. 

101.  In  admiralty,  whenever  damages  are 
claimed  by  the  libellant  or  claimant  in  the  origi- 
nal proceedings,  if  a  decree  of  restitution  and 
costs  only  passes,  it  is  a  virtual  denial  of  dam- 
ages, and  the  party  will  be  considered  as  having 
waived  his  claim  for  damages,  unless  he  then 
appeals.  Canter  v.  American  and  Ocean  Ins, 
Co.  3  Peters,  307. 

II.     Of  the  Jurisdiction  over  Damages, 

102.  Where  there  is  no  rule  of  law  regulating 
the  assessment  of  damages,  and  the  amount  does 
not  depend  on  computation,  the  judgment  of 
the  jury,  and  not  the  opinion  of  the  court,  is  to 
govern,  unless  the  damages  are  so  excessive  as 
to  warrant  the  belief  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or 
have  been  misled  by  some  mistaken  view  of  the 
merits  of  the  case.  Worster  v.  Canal  Bridge,  16 
Pick.  541.  Perry  v.  Goodwin,  6  Mass.  498,  499. 
Smith  V.  Lush,  4  Bibb,  502.  Payne  v.  Britten- 
ham,  1  A.  K.  Marsh.  591.  Park  v.  Hopkins,  2 
Bailey,  408.     Harvey  v.  Huggins,  ib.  252. 

103.  In  all  cases  coming  within  the  75th  sec- 
tion of  the  Vermont  judiciary  act,  where  the 
damages  are  uncertain,  either  party  may  move 
to  have  them  assessed  by  the  jury,  and  the  dis- 
missal of  such  motion  by  the  court  iu  error. 
Benham  v.  Sage,  1  Chip.  247. 

104.  The  amount  of  damages  in  an  action  for 
breach  of  warranty  in  the  sale  of  land  is  for  the 
consideration  of  tne  jury ;  and  the  value  of  tlie 
land  at  the  time  of  the  eviction,  and  not  the 
amount  of  the  purchase  money,  is  the  measure 
for  estimating  them.  Lib9ir  v.  Parsons,  1  Bay, 
19.     Eveleigh  v.  StiU,  1  Bay,  92. 

105.  Where  a  jury,  empaneled  in  the  court 
of  common  pleas,  to  assess  the  damages  sustained 
by  the  owner  of  land  taken  to  widen  a  street, 
under  Mass.  stat.  of  1821,  have  viewed  the  land, 
the  jurors  may  exercise  their  own  judgment  and 
knowledge  of  like  subjects,  in  estimating  the 
damages.   Parks  v.  City  of  Boston,  15  Pick.  198. 

106.  A  confession  of'^judgnient  for  no  certain 
sum,  in  an  action  sounding  in  damages,  will  not 
authorize  the  court  to  assess  the  damages  and 
enter  judgment  for  a  certain  sum,  without  a 
writ  of  inquiiy.  Dunbar  v.  Lindenberger,  3 
Munf  160. 
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107.  In  Maryland,  a  writ  of  inquirj  of  dam- 
tstee  will  lie  in  ejectment.  JcMtfi  y.  SkieJds,  3 
Har.  A  M'ken.  7.  But  mesne  proJitM  cannot  be 
ffiven  in  evidence,  on  Buch  writ.  Gore  ▼.  Worth- 
tngton,  ib.  96. 

108.  A  writ  of  inquiry  of  damages  may  be  test- 
ed and  made  returnable,  in  New  York,  after  the 
second  week  of  the  term.  Cook  y.  TuUU,  2 
Wend.  289. 

109.  Where,  on  a  writ  of  inquiry  of  damages, 
the  sheriff  admitted  a  copy  of  the  warrant,  without 
accounting  for  the  original,  and  the  counsel  of 
the  defendant  did  not  'appear,  through  mistake, 
the  court  set  aside  the  inquisition,  although  the 
exceptions  were  not  taken  at  the  trial.  Stunoden 
V.  Johnson^  2  Penn.  463. 

110.  If  the  plaintiff  has  any  objections  to  any 
of  the  jurors  summoned  upon  a  writ  of  inquiry, 
he  must  make  them  openly ;  and  if  he  state  them 
privately  to  the  sheriff,  who  thereupon  dis- 
charges a  juror,  the  inquisition  will  be  set  aside. 
Butler  y.  KeUey^  15  Johns.  177. 

111.  In  an  action  of  debt,  brought  in  favor  of 
the  United  States  to  recover  the  penalty  under 
the  first  supplementary  act  of  the  embargo  act, 
approved  January  9, 1808,  on  plea  of  m/  Methy 
tlie  defendant,  if  the  issue  be  found  against  him, 
the  jury,  and  not  the  court,  are  to  assess  the 
damages.     United  State*  v.  AUen,  4  Day,  474. 

112.  An  agreement  of  the  parties,  as  to  the 
amount  of  damages  on  several  alternatives,  en- 
tered on  the  transcript,  or  on  the  minutes  of  the 
circuit  court,  forms  no^part  of  the  record  carried 
up  to  the  supreme  court  of  the  United  States  by 
a  writ  of  error.  The  court  will  order  a  venire 
facias  de  novo  for  a  jury  to  assess  the  damages. 
Lantuse  v.  Barker^  3  Wheat.  101. 

113.  Where  judgment  was  entered  against  de- 
fendant, for  default  of  a  plea,  and  the  sheriff, 
on  the  motion  of  the  plaintiff,  empaneled  a  ju- 
ry instanter,  who  assessed  the  damages  in  the 
presence,  of  the  court,  it  was  held,  that  there 
was  no  irregularity.  Bell  v.  Aydelotty  Breese,  20. 

114.  In  sll  cases  where  the  action  is  brought 
for  a  sum  certain,  or  which  may  be  made  certain 
by  computation,  judgment  may  be  entered  for 
damages  by  the  court  without  a  writ  of  inquiry. 
Renner  v.  Marshall.,  1  Wheat.  215.  Rust  y. 
Frothingham,  Breese,  258.  JIfCollum  v.  Barker, 
3  Johns.  153. 

115.  The  court  can  assess  the  damages  with- 
out the  intervention  of  a  jury,  if  neither  party 
require  one.    Alexander  v.  Hayden,  2  Mis.  211. 

116.  In  trespass  on  the  case,  upon  promises, 
the  court  may  assess  damages  on  an  interlocu- 
tory judgment,  unless  a  writ  of  inquiry  is  de- 
manded by  one  of  the  parties.  Belton  v.  Gibbon, 
7  Halst.  76. 

117.  In  an  action  on  a  penal  bond  conditioned 
for  the  performance  of  covenants,  if  the  plain- 
tiff obtain  judgment  by  default  or  on  demurrer, 
the  damages  shoul^>e  assessed  by  a  jury.  But 
if  the  action  be  on  a  promissory  note  or  bill  of 
exchange,  or  on  a  covenant  for  the  payment  of 
a  sum  certain,  the  damages  may  be  assessed 
by  the  court.  Tauehill  v.  Thomas,  1  Blackf. 
144. 

118.  In  Kentucky,  whenever  a  covenant  sued 
on  renders  the  sum  which  the  plaintiff  is  enti- 
tled to  recover  certain,  and  the  amount  of  dam- 
ages cannot  be  influenced  by  extraneous  facts, 
the  court  may  assess  the  damages  and  give  judg- 
ment without  a  jury,  unless  the  case  comes  with- 
in the  operation  of  the  stat.  in  1  Dig.  248.  Goff  v. 
Hawks,  5  J.  J.  Marsh.  341. 

119.  In   covenant,    when    the    damages   are 


liquidated,  the  court  may  render  judgment  with  ■ 
out  a  jury ;  and  judgment  for  ''debt  and  inter* 
est  *'  is  not  error  suincient  to  reverse  the  judg- 
ment. Jenkins  v.  Yeates,  2  J.  J.  Marsn.  48. 
Dicken  v.  Smith,  1  Litt.  209. 

120.  Wherever  there  are  records,  or  other 
undisputed  documents,  to  determine  the  amount 
due,  after  judgment  for  the  plaintiff  on  demurrer, 
the  court  can  assess  the  damages,  without  a  jury. 
Harrington  v.  LUherow,  2  Blackf.  37. 

121 .  The  same  notice  of  assessment  of  dam- 
ages before  the  clerk  must  be  given  as  for  the 
trial  of  a  cause.    Green  v.  Quthrte,  10  Johns.  128. 

122.  If  the  clerk  make  a  mistake  in  the  assess- 
ment of  damages,  the  court  will  order  him  to 
make  a  new  assessment.  Burr  v.  Reete,  1  Johns. 
507. 

123.  Afler  execution  and  sale,  the  act  of  1792, 
of  South  Carolina,  does  not  entitle  a  defendant 
to  a  submission  of  the  case  to  a  jury  to  assess 
damages.  Whiting  v.  Hanvmond,  2  Rep.  Con. 
Ct.  151. 

124.  The  act  of  South  Carolina  of  1809,  au- 
thorizing the  ascertainment  of  the  sum  due  in 
cases  of  judgment  by  default,  by  the  clerk  of  the 
court,  is  not  unconstitutional.  Murray  v.  Als' 
ton,  1  Rep.  Con.  Ct.  128. 

125.  As,  by  the  laws  of  Louisiana,  questions 
of  fact,  in  civil  cases,  are  tried  by  the  court,  un- 
less a  trial  by  a  jury  is  demanded,  —  in  an  action 
of  debt  on  a  judgment  rendered  in  another  state, 
the  interest  on  uiat  judgment  may  be  computed, 
and  make  a  part  of  the  judgment  in  Louisiana, 
without  a  writ  of  inquiry,  and  the  intervention 
of  a  jury.     Mayheto  v.  Thatcher,  6  Wheat.  129. 

126.  In  suits  for  vindictive  damages,  the  jury 
have  the  right  to  decide  on  the  amount  without 
the  control  of  the  court ;  but  where  they  are  ex- 
travagant, the  court  will  interfere.  But  in  oth- 
er cases,  where  a  rule  can  be  discovered,  the  ju- 
ry are  bound  to  follow  it ;  and  where  a  sum  of 
money  has  been  lost  to  the  plaintiff  by  the  neg- 
ligence of  the  defendant,  the  amount  of  damages 
w*nich  a  jury  can  give  is  the  sum  the  plaintiff 
has  been  thus  deprived  of,  and  no  more.  Walker 
V.  Smith,  1  Wash.  C.  C.  152. 

127.  A  judgment  of  the  court  of  common 
pleas,  rendered  upon  the  default  of  the  defend- 
ant, is  valid,  although  the  record  does  not  expli- 
citly state  that  the  court  inquired  into  the  dam- 
ages.   Jarvis  v.  Blanckard,  6  Mass.  4. 

128.  Damages  may  be  given,  in  a  suit  in  ad- 
miralty, under  a  prayer  for  general  relief.  Pen* 
hallow  V.  Doane,  3  Dall.  54. 

129.  When  it  is  referred  to  commissioners  to 
state  the  amount  of  damages  in  a  case  of  illegal 
capture,  the  report  should  be  special,  and  state 
the  items  in  detail.  Commissioners  are  subject 
to  common  law  rules.    The  Lively,  1  Gallis,  315. 

130.  In  an  action  on  a  statute  to  recover  dou- 
ble damages,  the  jury  are  to  assess  singk  dam- 
ages, and  the  court  double  them.  Lobdell  v. 
J^ew  Bedford,  1  Mass.  153.  Clark  t.  Worthing' 
ton,  12  Pick.  571.  Anon.  4  Wend.  216.  Cross 
V.  United  States,  1  Gallis,  26.  Whittemore  v.  Cut- 
ter, ib.  478.  Withington  v.  HUdebrand,  1  Mis. 
280. 

131.  Under  the  Massachusetts  statute  of  1798, 
c.  77,  §  6,  providing  *'that  judgment  on  a  bond 
is  to  be  entered  for  the  whole  penalty,  and  exe- 
cution to  be  awarded  for  so  much  of  the  debt  or 
damage  as  is  due  or  sustained  at  the  time,*'  the 
court  will  enter  judgment  for  damages  incurred 
up  to  the  time  of  rendering  judgment.  Waldo 
V.  Fobes,  1  Mass.  10. 

132.  Where,  after  a  default,  damages  are  ai- 
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for  the  plaintifT,  either  by  the  jury,  pur- 
suant to  the  provisions  of  the  Massachusetts 
statute  of  1784,  c.  33,  §  7,  or  by  the  jud^e,  and 
the  judge  admits  illegal  evidence,  the  party 
a^griev^  may  file  exceptions  to  such  admis- 
sions, and  thus  bring  the  question  before  the 
whole  court.     Storer  v.  White^  7  Mass.  448. 

133.  In  appeals  or  writs  of  error  from  the 
county  to  tl^  circuit  court,  in  Alabama,  the 
court,  on  affirmance,  may  give  fifteen  per  cent, 
damages.     Ward  v.  J?2exai«4er,  1  Stew.  382. 

134.  It  is  error  to  swear  a  jury  to  inquire  of 
damages  after  issue  has  been  joined.  Williams 
▼.  Cheeky  Ky.  Dec.  76. 

ir«.     Of  the  Rule  of  Damages  in  various  Cases. 

(  a.^  TVespass  and  Flowage. 

?b.)  Chattel  Interests, 

(c.)  lahel  and  Slander. 

(  d.)  Seduction  and  Marriage  Contracts. 

(e.)  Sherifs  and  other  Officers. 

(  f.)  Covenants  relating  to  Land. 

( S')  Nuisances  and  Defects  in  WaySj  ^. 


(h.)  Marins  TorU, 

(a.)     Trespass  and  Flotoage, 

135.  Trespass  is  the  proper  action  for  recover- 
ing the  treble  damages  given  by  the  provincial 
act  of  George  11.  c.  4,  for  pulling  down  an  un- 
inhabited house.  Prescott  v.  T\fts,  4  Mass.  146. 
See  Pierce  v.  Spring,  15  Mass.  489. 

1S6.  The  principle  upon  which  damages  are 
given  in  an  action  of  trespass,  is  to  indemnify 
the  plaintiff  for  what  he  has  actually  suffered, 
taking  into  consideration  all  the  circumstances 
of  the  transaction  ;  and  where  treble  damages  are 
given  by  statute,  it  does  not  affect  such  principle. 
Bateman  v.  Goodyear,  12  Conn.  575.  There- 
fore, where  A,  having  obtained  a  verdict  and 
judgment  of  restitution,  in  a  process  of  forcible 
entry  and  detainer  against  B,  brought  trespass 
to  recover  dama&^es,  sustained  by  reason  of  his 
bein^  kept  out  of  possession  of  the  premises  for 
the  time  intervening  between  the  entry  and  the 
restitution,  and  on  the  trial,  B  offered  in  evi- 
dence, for  the  purpose  of  repelling  A's  claim  for 
damages,  the  record  of  a  judgment  in  his  favor 
against  A,  in  a  summary  process  to  recover 
possession  of  the  premises,  in  connection  witli 
evidence  that  the  acts  complained  of  were  done 
by  B,  by  virtue  of  this  judgment,  under  a  claim 
of  right,  —  it  was  held,  that  such  evidence  was 
admissible,  ib. 

137.  In  actions  of  trespass  for  injuries  contin- 
ued after  the  actions  are  brought,  damages  may 
be  recovered  up  to  the  time  of  trial.  Pepoon  v. 
Clarkej  1  Rep.  Con.  Ct.  137. 

138.  Damages  in  compensation  of  an  injury 
in  toe  nature  of  trespass  will  not  pass  by  a  con- 
veyance of  the  land.  Schuylkill  Co.  v.  Decker, 
Heath,  343. 

139.  In  an  action  by  the  mortgagee  of  a  mill 
privilege  for  flowing  the  water  back  so  as  to 
render  it  useless,  the  measure  of  damages  is  the 
interest  of  the  value  of  the  privilege,  if  unob- 
structed, from  the  time  of  taking  possession. 
Hatch  V.  Dwigkt,  17  Mass.  289. 

140.  In  trespass  quare  dausum,  the  plaintiff 
may  give  evidence  of  consequential  damages, 
sustained  by  the  plaintiff  in  his  crop,  by  reason 
of  the  driving  away  negroes  of  the  defendant. 
Johnson  v.  Courts,  3  Har.  &  M*Hen.  510. 

141 .  An  act  of  Uie  legislature  authorized  a  cor- 
poration to  make  a  canal,  and  provided  that  any 


person  who  might  be  damaged  by  the  works  of 
the  corporation,  might  apply  to  the  superior 
court,  and  have  his  damages  adjudged  to  him.  It 
was  held,  that  this  provision  was  not  intended 
to  give  a  remedy  from  time  to  time,  as  the  dam* 
ages  might  actually  arise,  but  to  give  a  remedy 
at  once,  for  all  the  damages  that  might  be  sus- 
tained by  having  the  lands  perpetually  subjected 
to  the  incumbrances  laid  upon  them  by  the  cor- 
poration, under  the  act.  Woods  v.  Jv*.  M.  Co. 
5  N.  Hamp.  467. 

142  Where  land  is  taken  by  a  city  to  widen  a 
street,  it  is  to  be  estimated  at  its  value  when  ta- 
ken, in  the  assessment  of  damages.  Parks  v. 
City  of  Boston,  15  Pick.  196. 

143.  The  mortgagor  under  the  Pennsylvania 
act  of  8th  March,  1815,  may  sue  for  damages 
for  the  injury  of  the  lands ;  the  mortgagees  can- 
not interfere  before  judgment,  but  after,  they 
may  petition  to  take  the  money  out  of  court. 
Schuylkill  Co.  v.  Tliobum,  7  S.  &  R.  411.  The 
measure  of  damages  is  the  difference  between 
what  the  property  would  have  sold  for  when 
damaged,  and  what  if  it  were  not  damaged,  ih. 

144.  In  an  action  for  overflowing  the  lands  of 
the  plaintiff  by  a  dam,  the  plaintiff  is  entitled  to 
nominal  damages,  if  he  cannot  prove  any  special 
Pastorius  v.  Fisher,  1  Rawle,  27. 

145.  Where  an  act,  establishing  a  turnpike 
company,  provides  for  indemnity  to  the  owners 
of  land  taken,  and  the  amount  of  damages  to  be 
assessed  and  paid  before  taking  the  land,  if  the 
company  and  the  owner  of  the  land  agree  that  the 
work  may  go  on,  and  the<  damages  be  assessed 
afterwaras,  the  law  implies  a  liability  on  the 
part  of  the  corporation  to  pay  the  damages  when 
assessed.  Blanchard  v.  M.  fy  S.  Turnpike  Co.  1 
Dana,  86. 

146.  According  to  the  common  law,  tlie  stat- 
ute law  of  Virginia,  the  principles  of  equity,  and 
those  of  the  civil  law,  the  successful  claim- 
ant of  land  fs  entitled  to  an  account  of  the  mesne 
profits  ;  and  the  common  law  recognizes  no  dis- 
tinction on  this  subject  between  a  Bona  fide  pos- 
sessor, and  a  holder  mala  fide.  Green  v.  Biddle, 
8  Wheat.  1. 

147.  In  an  action  ibr  obstructing  a  water- 
course, the  court  ordered  the  jury  to  nnd  the  full 
value  of  the  land  overflowed  in  damages,  under 
the  circumstances  of  the  case.    ^iwn.  4  Dall.  147. 

148.  The  defendant  dug  a  ditch,  whereby  wa- 
ter was  conducted  from  his  brewery  to  a  pit  in 
the  plaintiff's  brick-yard ;  the  water  became  of- 
fensive, and  the  plaintiff  filled  it  up  by  order  of 
the  board  of  health.  Held,  that  if  the  filling  up 
was  necessary,  the  expense  should  be  included 
in  the  assessment  of  damages  in  an  action  for 
the  nuisance.     Shaw  v.  Cummiskey,  7  Pick.  76. 

149.  A,  having  recovered  in  ejectment  against 
B,  sued  him  for  mesne  profits,  and  obtained 
judgment  on  demurrer.  While  that  suit  was 
pending,  B  brought  an  ejectment  against  A  for 
the  premises,  and  recovered.  On  As  executing 
his  writ  of  inquiry,  B  offered  his  judgment  in  ev- 
idence in  mitigation  of  damages ;  but  the  record 
not  showing  the  date  of 'the  demise,  and  that  B*s 
title  had  commenced  before  A's  cause  of  action, 
it  was  considered  inadmissible.  Bumtin  v.  Du» 
chane,  1  Blackf.  255. 

150.  Where  the  damages  of  overflowing  land 
were  not  equal  to  what  was  sworn  to  by  some 
of  the  witnesses,  the  court  refused  to  set  aside 
the  verdict,  though  they  seemed  high.  Winans 
V.  Brookfield,  2  Smith,  847. 

151.  In  trespass  ^v.  el.fr.  for  destroying  part 
of  a  mill-dam,  the  plainti&  were  allowed  to  re- 
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cover  confleqnential  damages  for  the  interrup- 
tion  to  the  use  of  the  mifl,  and  the  diminution 
of  their  profits  on  that  account,  this  injury  bein^ 
alleged  in  the  declaration.  White  S^AL  t.  Mosely 
^  M.  8  Pick.  356. 

152.  In  an  action  for  a  vexatious   suit,   the 

Elaintiff  may  show,  as  ground  of  special  damage, 
is  peculiar  situation  and  circumstances,  at  tne 
time  such  suit  was  brought.  Jfichols  y.  Bran- 
son, 2  Day,  211. 

153.  In  an  action  for  assault  and  battery,  the 
defendant  may-  give  in  evidence,  in  mitigation 
of  damages,  mimediate  provocations,  such  «as 
happened  at  the  time  of  the  assault,  but  not 
such  as  had  previously  happened.  Avery  v.  Ray, 

1  Mass.  12. 

154.  In  trespass  for  assault  and  battery,  the 
circumstance  that  the  defendant  entered  the 
house  for  the  purpose  of  making  an  attachment, 
is  not  admissible  in  evidence  m  mitigation  of 
damages.     Sampson  v.  Henry,  11  Pick.  379. 

155.  In  trespass  for  beating  the  plaintiff's 
horse  to  death,  it  appearing  that  there  was  great 
and  wanton  cruelty  on  the  part  of  the  defendant, 
the  jury  were  directed  that  they  might  give 
smart  money,  or  damages,  over  and  above  the 
value  of  the  horse.  Woert  v.  Jenkins,  14  Johns. 
352. 

156.  In  trespass  quare  dausum  fregit,  where 
malice  and  vexatious  and  incidental  wrongs  were 
proved,  the  jury  may  give  anv  amount  of  dam- 
ages, not  exceeding  that  laid  in  the  declaration, 
unless  BO  excessive  as  to  be  obviously  oppres- 
sive, or  as  to  evince  corruption  or  vindictive 
passion.    Major  v.  Ptdliam,  3  Dana,  584. 

157.  In  Connecticut,  in  an  action  of  trespass, 
removed  from  a  justice  of  the  peace,  upon  a  plea 
of  title,  treble  damages  are  given,  although  they 
exceed  the  demand  m  the  writ.    Hart  v.  Brown, 

2  Root,  301. 

158.  In  trespass  against  a  collector  of  the  cus- 
toms, for  the  unlawful  seizure  and  detention  of 
a  vessel,  it  was  held,  that  the  difference  between 
the  price  for  which  the  vessel  would  have  sold 
at  the  time  of  seizure,  with  interest,  and  the 
price  for  which  she  actually  sold  immediately 
after  her  restoration,  together  with  the  actual 
expenses  incurred,  and  interest  thereafter  on 
the  balance,  after  deducting  the  interest  before 
accrued,  constituted  a  just  and  proper  measure 
of  damages  to  the  plaintiff.  Woodham,  v.  Gel- 
ston,  1  Johns.  134. 

159.  In  an  action  of  trespass,  &c.,  to  recover 
freedom,  the  plaintiff  is  not  entitled  to  damages 
after  the  institution  of  the  suit.  TrameU  v.  Adam, 
2  Mis.  155. 

160.  In  an  action  of  trespass  de  bonis  asportatis, 
the  case  not  being  one  for  vindictive  or  exem- 
plary damages,  it  was  held,  that  the  plaintiff  had 
a  right  to  the  value  of  the  goods  at  the  time  of 
seizure,  with  interest  from  the  expiration  of  the 
usual  credit  on  large  sales.  Canard  v.  Pacific 
Ins.  Co,  6  Peters,  262. 

(b.)    Chattel  Interests. 

161.  The  rule  of  damages,  for  the  breach  of 
an  open  and  unrescinded  agreement,  is  the  value 
of  the  thing  to  be  given,  or  the  act  to  be  done, 
at  the  time  when,  and  the  place  where,  it  was 
to  be  given  or  done.  Wells  v.  Abemethy,  5  Conn. 
222. 

162.  The  value  of  chattels  specified  in  a  writr 
ten  agreement  is  the  rule  of  damages,  where 
fraud  18  not  alleged.  Courcierr.  Cfraham,  1  Ham. 
330. 

163   The  price  of  the  article  at  the  time  it  was 


to  be  delivered  is  the  measure  of  damages  in  an 
action  on  the  breach  of  a  contract  by  non-deliv- 
ery of  the  article.  Shepherd  v.  Hampton,  3  Wheat. 
200.  Day  v.  Vox,  9  Wend.  129.  Jif  Donald  v. 
Hodge,  5  Uayw.  85.  Bailey  v.  Clay,  4  Rand. 
346. 

164.  And  the  jury  cannot  give  grreater  dam- 
ages, though  the  refusal  to  deliver  may  have 
been  with  a  view  to  profit.  If,  however,  the 
price  was  not  Axed,  and  it  appears  by  the  evi- 
dence to  have  ranged  between  different  rates, 
the  jury  may  take  Uie  highest,  lowest,  or  medi- 
um rate,  according  to  the  conduct  of  the  defend- 
ant.    Blydenburgh  v.  Welsh,  1  Bald.  331. 

165.  In  an  action  for  not  delivering  teas  ac- 
cording to  contract,  no  damages  are  to  be  al- 
lowed for  any  profit  or  gain  the  plaintiff  might 
have  obtained  by  exchange  or  otherwise.  Gil- 
pins  V.  Consequa,  Peters,  C.  C.  85. 

166.  In  an  action  for  not  delivering  whisky 
by  a  certain  day,  according  to  contract,  the  rise 
in  price,  owing  to  excise  &ws  passed  sinc^  the 
date  of  the  contract,  will  not  alter  the  rule  foi 
estimating  damages.  Edgar  v.  Boies,  11  S,  6l 
R.  445. 

167.  The  rule  of  damages  for  the  non-per- 
formance of  a  contract  to  deliver  an  article  of 
merchandise  at  a  fixed  place,  and  on  a  specified 
day,  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  article  on  that 
day,  and  at  the  place  of  deliveir.  Gregory  v. 
M'DoiDel^  8  Wend.  435.  Shaw  v.  ^Tudd,  8  ("ick.  9. 
But  special  damage  may  be  laid  and  proved. 
Williamson  v.  DiUon,  1  H.  A.  6.  444. 

168.  In  the  absence  of  direct  positive  proof  of 
the  value  of  the  article  at  the  time  and  place 
specified,  the  jury  may  infer  such  value  from 
the  prices  at  that  time,  at  other  places  in  the 
neighborhood,  and  particularlv  at  a  place  where 
such  articles  are  sent  from  the  place  specified, 
for  sale.  ib. 

169.  In  covenant,  for  the  breach  of  a  contract 
to  deliver  a  quantity  of  com  at  a  given  time,  it 
was  held,  that  the  jury,  in  assessing  the  dam- 
ages, were  not  restricted  to  the  value  of  the 
corn,  at  the  time  when  it  should  have  been  de- 
livered, with  interest  thereon  until  payment,  ac- 
cording to  the  general  rule,  but  might  ^ive  such 
damages  as,  upon  the  evidence,  the  plaintiff  ap- 
peared to  have  sustained.  Merryman  v.  Criddlc, 
4  Munf.  542. 

170.  Wherever  a  contract  is  entered  into  for 
the  delivery  of  a  specific  article,  the  value  of 
that  article,  at  the  time  fixed  for  the  delivery-, 
is  the  amount  of  the  damages  to  be  recovered 
on  a  breach  of  the  contract ;  and  if  no  time  is 
fixed  for  the  delivery,  and  no  demand  proved, 
the  conmiencement  of  the  suit  must  be  consid- 
ered  the  demand,  and  the  value  of  the  article  at 
the  time  of  conunencing  the  action,  with  inter- 
est, is  the  proper  rule  of  estimation.  Davis  v 
Richardson,  1  Bay,  105.  8.  P.  Atkinson  v.  ScoU, 
1  Bay,  307.     Wigg  v.  Garden,  1  Bay,  357. 

171.  B  agreed  to  deliver  to  A,  on  a  certain 
day,  2000  barrels  of  flour,  at  $7  per  barrel,  and 
A  agreed  to  receive  the  flour,  and  to  pay  jfiSOOO 
in  i^vance,  and  the  residue  by  certain  instal 
ments  after  the  delivery.  A  advanced  the  $5000, 
but  B  failed  to  deliver  the  flour.     At  the  stipu 
lated  time,  the  price  of  flour  was  onlv  $54  per 
barrel.     In  an  action  by  A  against  B,  for  breach 
of  the  contract,  it  was  held,  that  the  rule  ot 
damages  was  the  money  advanced  uid  interest 
Bush  V.  Car^dd,  2  Conn.  485. 

172.  The  sales,  at  Amsterdam,  of  teas  shipped 
at  Canton,  under  a  contract  that  they  should  be 
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prime  teas,  compared  with  the  sales  of  similar 
teas  there,  frimish  the  rate  of  loss  which,  in  as- 
certaining the  damages  sustained  by  the  breach 
of  a  contract,  is  to  be  applied  to  the  first  cost  of 
the  teas  so  shipped  at  Uanton ;  but  those  sales 
do  not  furnish  the  amount  of  the  damages.  0x1- 
pins  y.  Conseqna,  Peters,  C.  C.  85.  Willings  v. 
Consequa,  ib.  172.  Vide  Youqua  v.  JVtxon,  ib. 
221,  224.     Vide  Cansemta  y.  WiUinga,  ib.  225. 

173.  The  damages  tor  the*  breach  of  a  con- 
tract to  ship  sugars  at  New  York  to  Marseilles, 
were  held  to  be  the  value  of  the  susrars  at  New 
York,  at  the  time  of  the  refusal  of  the  defendant 
to  ship  them  according  to  contract.  Rabavd  ▼. 
D'Wolf,  Fame,  580. 

174.  B,  in  Philadelphia,  agreed  to  pay  to  A's 
agent  170,000  guilders,  in  Amsterdam,  on  the 
Ist  of  March ;  and  if  he  should  fail  so  to  do, 
then  to  repay  to  A  the  value  of  said  guilders,  at 
the  rate  of  exchange  current  in  Philadelphia  at 
the  time  demand  of  payment  is  made,  together 
with  damages  at  20  per  cent.,  in  the  same  man- 
ner as  if  bills  of  exchange  had  beeii  drawn  for 
the  said  sum,  and  had  been  returned  protested 
lor  non-payment,  and  lawfVil  interest  for  any  de- 
lay of  payment  which  might  take  place  after  the 
demand.     B  paid  the  170,000  guilders,  in  Am- 
sterdam, to  A*s  agent,  for  the 'use  of  A,  on  the 
13th  of  May,  instead  of  the  1st  of  March.    Held, 
that  A  was  not  entitled  to  the  20  per  cent,  dam- 
ages, but  might,  in  a  suit  upon  the  bond  given 
for  the  performance  of  the  contract,  recover  in- 
terest upon  the  170,000  guilders,  from  the  Ist  of 
March  to  the  13th  of  May.      United  States  v. 
Gttra«y,  4  Cranch,  333. 

175.  A  promise  was  given  in  writing  to  deliv- 
er twenty-five  barrels  of  rice,  at  |^1.25  per  cwt., 
on  a  certain  day  ;  and  it  was  held,  that  the  jury 
were  right  in  measuring  the  damages  at  the 
value  of  the  rice  on  the  day  on  which  it  should 
have  been  delivered,  although  that  was  at  a 
higher  rate  than  was  expressed  in  the  promise. 
Price  V.  Justrobe,  Harper,  111. 

176.  In  an  action  on  a  covenant  to  convey  cer- 
tain tobacco  to  New  Orleans,  and  sell  for  the 
best  possible  price,  the  criterion  of  damages  is 
the  best  possible  price  that  the  tobacco  would 
bring,  deducting  expenses  incident  to  the  sale. 
Harris  v.  Ogg^  1  J.  J.  Marsh.  406. 

177.  In  an  action  on  an  obligation  to  return 
public  securities  on  demand,  or  to  pay  for  them 
on  demand,  the  damages  are  the  value  of  the 
securities  at  the  time  or  the  contract.  Babbet  v. 
Belong,  I  Root,  445. 

178.  Public  securities,  payable  on  demand, 
are  estimated  at  their  value  at  the  time  of  the 
contract.  Day  v.  Leavensioorth,  1  Root,  519. 
Custiee  v.  Wkipo,  ib.  445. 

179.  In  an  action  on  a  note  for  state  securities, 
payable  in  coin,  on  demand,  the  rule  of  damages 
is  their  value  at  the  time  the  note  is  due,  which 
is  immediately.  Collins  v.  Hvhbard^  1  Root,  354. 
Treat  v.  Carrington,  1  Root,  356.  Atwaier  v. 
Carrington,  1  R^t,  357. 

180.  In  an  action  on  a  note  for  public  securi- 
ties, the  value  of  the  securities  is  to  be  estimated 
at  the  time  they  ^re  payable,  and  payments  upon 
the  note,  at  their  value  at  the  time  of  such  pay- 
ments.    Hohert  v.  fRmberlv^  1  Root,  491. 

181.  On  a  contract  to  deliver  militia  certifi- 
cates to  a  certain  amount,  without  specifying 
any  day  for  performance,  the  value  of  the  certif- 
icates at  the  date  of  the  contract,  and  not  at  the 
time  of  demand  proved,  is  the  measure  of  dam- 
ages,   day  V.  Huston^  1  Bibb,  461. 

182.  On  a  covenant  to  deliver  two  slaves,  be- 
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tween  eight  and  ten  ^ears  of  age,  the  value  of 
two  such,  turned  of  eight  years  of  age,  with  in- 
terest, is  the  measure  of  damages.  Mudd  v. 
Phillipsj  Litt.  Sel.  Gas.  50. 

183.  Where,  by  the  terms  of  a  covenant  for 
the  delivery  of  personal  property,  the  whole  of 
the  propertv  is  to  be  delivered  before  any  pay- 
ment is  to  be  made,  the  criterion  of  damages  for 
a  breach  of  the  covenant  is  the  difierence  be- 
tween the  price  stipulated  and  the  value  of  the 
property  at  the  time  it  was  to  be  delivered,  un- 
less special  damage  has  accrued.  Caldwell  v. 
Reed,  Litt.  Sel.  Cas.  366. 

184.  In  assumpsit  on  a  note  payable  in  spe- 
cific articles,  the  measure  of  damages  is  the 
highest  market  price  of  those  articles,  at  any 
time  between  the  note's  falling  due  and  the  de- 
mand of  payment  by  the  plaintiff.  West  v.  Beach, 
3  Cow.  82. 

185.  In  an  action  on  a  note  for  a  certain  sum 
of  money,  payable  in  salt,  at  a  certain  price,  the 
value  of  the  salt,  at  the  time  it  fell  due,  not  the 
sum  expressed,  is  the  true  measure  of  damages 
Gleason  v.  Pinney,  5  Cow.  152.  But  see  S.  C. 
5  Wend.  393. 

186.  A  note  for  $250  was  made  payable  twelve 
months  from  date,  in  shirting,  at  30  cents  per 
yard.  In  an  action  on  such  note,  it  was  held, 
that  the  sum  specified  in  the  note  furnished  the 
rule  of  damages,  and  that  evidence  was  inad- 
missible to  show  that  shirting  was  of  less  value 
than  30  cents  per  yard,  at  Uie  maturity  of  the 
note.    Brooks  v.  Hubbard,  3  Conn.  58. 

187.  For  breach  of  an  agreement  to  carry  pork 
to  New  Orleans  and  sell  it,  the  measure  of  dam- 
ages is  not  the  value  of  the  pork,  or  the  price  at 
wnich  it  might  have  been  sold,  but  the  amount 
of  damage  actually  sustained.  Colvin  v.  Jones, 
3  Dana,  576. 

188.  On  a  suit  for  a  breach  of  a  covenant  to 
pay  negroes  between  certain  ages,  the  jury 
should  take  the  value  at  the  age  most  favorable 
for  the  debtor,  on  the  day  of  pavment,  with  in- 
terest thereon,  as  the  criterion  of  damages.  Pope 
V.  Campbell,  Hardin,  31. 

189.  If  A  sells  a  horse  to  B  for  a  note  on  C, 
and  afterward  A  bring  an  action  against  B  for  a 
failure  to  deliver  the  note  on  C,  the  measure  of 
damages  will  be,  not  the  value  of  the  horse  at 
the  time  of  sale,  with  interest,  but  what  the  note 
purports  to  be  worth.    Fenton  v.  Perkins,  3  Mis 

190.  In  an  action  for  damages  for  unfaithful 
performance  of  a  contract  for  manufacturing,  the 
price  for  the  manufacturing  done  is  not  to  be 
deducted  from  the  damages,  without  previous 
evidence  of  its  non-payment,  or  perhaps  a  plea  in 
set-off  for  such  sum.  Foote  v.  Catlin,  6  Verm.  44. 

191.  Where  a  contract  is  made  for  the  sale  of 
goods,  and  the  price  is  paid  in  advance,  and  an 
action  is  brought  upon  the  contract  for  non-de- 
livery, the  plaintiff  is  not  confined,  in  measuring 
his  damages,  to*  the  value  of  the  goods  on  the 
day  when  they  should  have  been  delivered  ;  but 
if  ne  bring  his  suit  within  a  reasonable  time,  and 
prosecute  it  without  unreasonable  delay,  he  is 
entitled  to  the  highest  price  of  the  goods,  be- 
tween the  day  when  the  delivery  should  have 
been  made  and  the  day  of  trial.  Clark  v.  Pinney, 
7  Cow.  681. 

192.  Where  an  agent  fails  to  execute  orders 
faith^lly,  damages  are  not  recoverable  for  any 
speculative  loss,  but  only  for  positive  and  direct 
loss,  resulting  from  the  breach  of  orders.  BeU 
^  M.  V.  Cunningham,  3  Peters,  69. 

193.  Where  a  voyage  was  undertaken  to  fia- 
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vana^  and  thence  to  Leghorn  and  back,  and  the 
owners  ordered  the  consignees  at  Leghorn  to 
apply  their  ftinds,  estimated  at  4600  pezzos,  to 
the  purchase,  first,  of  2200  pezzos  value  of  tiles, 
and  the  residue  to  invest  in  paper ',  and  the  con- 
signees, accepting  the  orders,  invcfited  the  whole 
^luids  in  paper,  because  they  fell  short  of  the  es- 
timated sum,  although  a  sum  of  1750  pezzos 
might  have  been  so  invested,  —  it  was  held,  that 
the  consignees  were  liable  in  damages  for  the 
breach  or  orders,  and  that  the  damages  should 
not  be  confined  to  the  transactions  at  Leghorn, 
but  should  be  calculated  upon  the  actual  injury 
to  the  plaintifTs  in  the  event  of  the  voyage,  tak- 
ing into  consideration  the  markets  at  Havana, 
and  all  the  other  circumstances.  Cunmngham 
V.  Bell,  5  Mason,  161. 

194.  The  proper  measure  of  damages,  for  the 
breach  of  a  contract  to  transport  goods  from  A 
to  B,  is  the  difference  between  the  value  of  the 

S)ods  at  A   and   their  increased   value   at  B. 
racket  v.  M'J^air,  14  Johns.   170.     Amory  v. 
JTGre^or,  15  ib.  24. 

195.  Where  the  defendant  contracted  to  carry 
50  tons  of  the  plaintiff's  hay  to  a  distant  port 
for  sale,  the  hay  to  be  delivered  at  the  ship's 
side,  and  after  receiving  24  tons  on  board,  de- 
clined taking  any  more,  because  the  ship  was 
full,  —  it  was  held,  that  it  was  not  necessary  for 
the  plaintiff,  after  this  refusal,  to  tender  the  res- 
idue of  the  hay  at  the  ship's  side,  in  order  to  en- 
title himself  to  damages ;  and  that  the  rule  of 
damages  was  the  difiSrence  between  what  the 
plaintiff  in  fact  received,  or  with  due  diligence 
and  prudence  might  have  obtained  for  the  hay 
left  in  his  hands,  and  the  price  at  the  port  of 
destination,  deducting  freight  and  expenses. 
bourse  V.  Snow,  6  Greenl.  208. 

196.  Where  a  carrier  is  held  liable  for  injury 
to  goods  shipped,  the  rule  of  damages  is  the  value 
of  the  goods  at  the  place  of  delivery.  M'Gregor 
V.  Kilgore,  6  Ham.  358. 

197.  Where  goods  are  sold  at  auction  on  credit, 
and  the  vendee  refuses  to  take  them,  the  owner 
may  bring  an  action  for  breach  of  contract  before 
the  credit  expires  ;  and  the  measure  of  damages 
is  the  difference  between  the  contract  price  and 
the  price  when  the  vendee  refused  to  take  them. 
Girard  v.  Taggart,  5  S.  &  R.  19.  A  sale  may 
be  made,  in  such  case,  at  the  risk  of  the  vendee, 
to  ascertain  such  damages,  but  the  jury  are  not 
bound  thereby  in  their  estimate,  t^.  An  action 
does  not  lie,  in  such  case,  for  the  price  of  the 
goods  until  the  credit  has  expired,  id. 

198.  In  an  action  for  goods  sold,  the  defendant 
may  give  in  evidence,  in  mitigation  of  the  dam- 
ages, that  the  goods  were  of  a  quality  inferior  to 
wnat  they  were  represented  to  be  at  the  sale. 
Miller  V.  Smith,  1  Mason,  437. 

199.  The  rule  of  damages  for  a  breach  of  war- 
ranty of  title  to  personal  property  is  the  price  paid, 
with  interest.  Warey.  JVeathnaU,  2M'Cord,  413. 

200.  In  an  action  for  breach  of  covenant  to 
convey  a  good  title  to  certain  slaves,  where  the 
covenantor  has  sold  the  property  before  a  de- 
mand is  made,  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of^the  sale. 
Boodle  V.  Bootke,  1  A.  E.  Marsh.  355. 

201.  In  an  action  to  recover  the  price  of  prop- 
erty sold  under  a  special  agreement,  which 
proves  inferior  in  quality  to  that  contracted  for, 
an  allowance  to  the  defendant  may  be  made  in 
the  assessment  of  damages,  of  such  an  amount 
as  constitutes  the  difference  between  the  price 
agreed  upon  and  the  value  of  the  property  sold. 
jfjllpin  V.  Lee,  12  Conn.  129.     But  the  defend- 


ant, in  such  action,  is  not  entitled  to  an  allow- 
ance in  reduction  of  damages  beyond  such  dif« 
ference,  on  the  ground  that  the  property  con- 
tracted for,  at  the  stipulated  time  and  place  of 
delivery,  was  of  greater  value  than  the  price 
agreed  upon.  ib. 

202.  The  damages  for  sellin|f  as  a  slave  a  man 
who  was  free,  are  found  by  estimating  the  yearly 
services,  during  the  time  he  was  held  by  the 
plaintiff,  and  deducting  his  clothing  and  other 
necessary  expenses.  Jones  v.  Conioay,  4  Teates, 
109. 

203.  In  an  action  for  false  affirmations,  in  the 
sale  of  a  horse,  no  damages  can  be  recovered  for 
the  keep  of  the  horse,  previous  to  an  offer  by 
the  plaintiff  to  return  him  to  the  defendant. 
West  V.  Anderson,  4  Conn.  107. 

204.  In  an  action  of  the  case  for  a  deceit  in 
selling  a  vessel  as  a  British  vessel,  when  in  fact 
she  was  not  British,  nor  entitled  to  a  British  na- 
tional character, —  held,  that  the  plaintiff*  was  en- 
titled to  damages,  to  the  extent  of  the  difference 
of  value  of  the  vessel,  as  sold,  and  her  value,  if 
her  real  character  had  been  known,  and  also  to 
damages  to  the  amount  of  such  repairs  made  on 
her,  on  the  faith  of  the  representation  of  her 
British  character,  as  had  not  been  remunerated 
by  her  earnings,  dr  in  any  other  way.  Skervood 
V.  Sutton,  5  Mason,  1. 

205.  A  sold  a  slave  to  B,  who,  being  ened  for 
the  purchase  money  by  a  bearer  oi  the  note 
therefor,  set  up  a  breach  of  the  implied  warranty 
of  soundness,  and  proved  that  she  was  diseased. 
It  was  held  to  be  inadmissible  to  prove  the  con- 
sequential injury  received  by  her  communicat- 
ing  the  disease  to  other  slaves,  it  not  having 
been  proved  that  the  vendor  knew  of  the  un- 
soundness at  the  time  of  the  sale.  Ligktmer  v 
Martin,  2  M'Cord,  214. 

206.  In  trover,  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  conversion, 
with  interest  to  the  time  of  trial  ^  and  if,  before 
conversion,  the  plaintiff,  as  vendee,  paid  the  de- 
fendant for  the  article,  and  he,  before  trial,  re- 
sold it  at  an  advanced  price,  the  rule  is  the  same. 
Kennedy  v.  Wkiiwell  ^  AL  4  Pick.  466.  Wdu  ▼. 
Potter,  2  Mason,  77.  Uliord  v.  WkUaker,  3 
Bibb,  92. 

207.  The  measure  of  damages,  in  trover,  for  a 
note,  is  the  amount  due  on  its  face,  unless  it  is 
proved  that  it  is  of  less  value.  Ingalls  v.  Zjord^ 
1  Cow.  240. 

208.  In  trover,  the  plaintiff  may  recover  the 
enhanced  value  of  the  property  taken;  as,  where 
logs  are  taken  and  converted  into  boards  and 
plank,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  boards  and  plank.  Baker  ▼.  Wheel- 
er,  8  Wend.  505.  He  is  also  entitled  to  interest 
on  the  value  thus  ascertained,  ib. 

209.  In  an  action  of  trover,  where  the  property 
converted  has  been  sold,  and  the  proceeds  ap. 
plied  to  the  payment  of  the  plaintiff's  debt,  or 
otherwise  to  his  use,  it  goes  in  mitigation  of 
damages.  Pierce  v.  Benjamin,  14  Pick.  356. 
PrescoU  v.  Wright,  6  Mass.  20.  CaldwcU  v. 
Eaton,  5  Mass.  399. 

210.  In  an  action  of  trover  for  a  slave,  brought 
by  the  administrator  of  an  estate,  the  plaint!^  is 
entitled  to  recover  damages  to  the  amount  of 
the  value  of  the  slave  and  her  descendanta,  to- 
gether with  damages  for  their  detention  from 
uie  time  of  the  demand  and  refusal  proved. 
Fishwick  V.  SeweU,  4  Har.  &  J.  393. 

211.  Where  the  creditor  of  a  husband  took 
certain  property  belonging  to  the  trust  estate  of 
his  wife,  on  execution  against  him,  and  the  hu«r 


DAMAGES. 


11 


band  bid  off  Boch  property  for  the  trustees,  when 
it  was  sold  at  the  port,  paying  less  for  it  than  its 
value, —  it  was  held,in  an  action  of  trover  brought 
iiy  the  trustees  against  the  creditor,  that  proof 
of  such  fact  was  admissible  in  mitigation  of  dam- 
ages;  the  real  damage  sustained,  which  was 
the  sum  paid  at  the  port,  furnishing  the  rule  of 
damages.     Baldwin  ▼.  Porter ^  12  (>>nn.  473. 

212.  In  trorer,  for  tortious  taking  of  perspn- 
al  property  by  a  collector  of  taxes,  me  proceeds 
haring  been  applied  in  part  payment  of  the  taxes, 
the  measure  of  damages  is  the  ralue  of  the  prop- 
erty at  the  time  of  the  conversion,  deducting  the 
amount  applied  by  the  collector  to  the  payment 
of  the  tax.     PUree  y.  Benjamin^  14  Pick.  356. 

213.  In  an  action  of  trorer  for  a  negro  woman,  a 
jury  gave  damages  for  the  value  of  her  child,  bom 
aAer  the  action  was  commenced,  and  a  new  trial 
was  granted.     Craig  v .  Todd,  2  Const.  Rep .  757. 

214.  Where  an  assignee  of  partnership  prop- 
erty was  answerable  over  to  the  owners  after  the 
expiration  of  five  years,  he  was  held  entitled  to 
recover  against  a  stranger,  who  had  taken  a  por- 
tioD  of  said  property,  its  full  value.  Caswell  v. 
Howard,  16  Pick.  562. 

215.  In  trover,  for  the  capture  and  detention 
of  a  cargo  bound  to  A,  on  the  high  seas,  it  was 
held,  that  the  proper  rule  of  damages  was  the 
value  of  the  cargo,  at  the  time  and  place  of  cap- 
tare,  allowing  for  the  same  the  prices  at  A,  with 
such  additional  damages  as  would  be  equal  to 
the  interest  tbereon,  deducting  a  reasonable  pre- 
mium of  insurance  ^m  the  place  of  capture  to 
A ;  such  part  of  the  cargo,  or  of  the  avails  there- 
of, as  had  been  restored,  going  in  mitigation  of 
damages.     HalUU  v.  Jfovion,  14  Johns.  273. 

216.  In  detinue,  the  measure  of  damages  is 
the  value  of  the  thiuf  at  the  time  of  the  verdict. 
Freeman  v.  LuckeU,  2  J.  J.  Marsh.  390. 

217.  In  detinue  for  slaves,  where  the  jury,  in 
the  verdict,  exceeded  the  prices  laid  in  the  dec- 
laration, it  wa«  held  not  to  be  error.  Biggers  v. 
Jlderton,  1  H.  &  M.  54. 

218.  In  detinue,  if  the  judgment  for  plaintiff 
be  affirmed  on  appeal,  ten  per  cent,  damages  will 
be  given  on  the  damages  recovered  below,  for 
the  detention,  but  not  on  the  value  of  the  prop- 
erty detained.     Stamps  v.  Beaiy,  Hardin,  337. 

219.  In  debt  on  a  bond  to  prosecute  a  writ  of 
replevin,  the  measure  of  the  plaintiff's  damages 
is  the  value  of  the  goods  replevied,  with  the 
damages  and  costs  recovered  in  the  action  of 
replevin,  and  interest  on  such  damages  and 
costs  from  the  date  of  the  judgment  in  replevin  to 
the  time  of  rendering  judgment  on  the  bond. 
ATnoU  V.  Bailay,  8  Afass.  145. 

220.  In  replevin,  the  jur^  may  give  such  dam- 
a^;s  as  they  think  the  plamtiff  is  justly  entitled 
t),  as  an  equivalent  for  the  imury  sustained. 
Darsey  v.  Gassaway,  2  Har.  &  J.  402. 

221.  In  replerin,  where  no  special  damage  is 
shown,  on  a  judgment  for  a  return,  the  measure 
of  damages  is  the  value  of  the  goods,  with  in- 
terest from  the  service  of  the  writ  of  replevin  to 
the  rendition  of  the  judgment.  Barnes  v.  Bart- 
lett,  15  Pick.  71. 

*i22.  In  replevin,  issue  is  joined  upon  the  plain- 
tiff's property  in  the  chattels  ;  the  jury  find  the 
property  of  part  in  the  plaintiff,  and  part  not ; 
each  party  ie  entitled  to  damages  and  costs. 
?0H>eU  V.  HinsdaU,  5  Mass.  343. 

223.  A  plaintiff  in  replevin,  retaining  the  ar- 
ticles replevied  until  judgment  in  the  suit,  can- 
Qoi  claim  damages  for  any  depreciation  in  their 
value,  because  he  may  always  convert  them  in- 
to money.     Qordon  v.  Jewney,  16  Mus*  465« 


224.  By  the  MassachusetU  sUtute  of  17a9,  c.  26, 
if  the  plaintiff  in  replevin  shall  fail  to  prosecute  his 
suit,  the  measure  of  damages  is  six  per  cent,  on 
the  replevin  bond.  The  rule  is  the  same  where 
the  plaintiff  has  unlawfully  replevied  goods  seized 
on  execution.  Bruce  v.  Learned,  4  Mass.  614. 
See  Hvggeford  v.  Ford,  11  Pick.  223,  225.  Or 
taken  on  mesne  process.  Pike  v.  Huckins,  1 
Mass.  421.  In  all  other  cases,  the  defendant's 
damages  must  be  assessed  according  to  the  mag- 
nitude of  the  injury  he  has  sustained.  Bruce  v. 
Learned^  4  Mass.  614. 

225.  Where  a  replevin  suit  is  tried,  the  jury 
are  to  assess  damages  for  the  taking  and  deten- 
tion ;  and  such  assessment  is  conclusive  of  the 
amount  of  damages  to  the  time  of  the  verdict, 
on  a  subsequent  hearing  in  chancery,  upon  a 
forfeiture  of  the  replevin  bond ',  and  where  the 
suit  in  which  the  goods  were  attached  has  come 
to  judgment,  during  the  pendency  of  the  replev- 
in sui^  for  so  long  a  time  as  satisfaction  of  the 
execution  was  delayed  by  the  interposition  and 
pendency  of  the  replevin  suit,  in  analogy  to  the 
statute,  six  per  cent,  on  the  penalty  of  the  bond, 
being  twelve  per  cent,  on  the  value  of  the  goods, 
shall  be  allowed;  for  all  the  rest  of  the  time,  six 
per  cent,  on  the  value  of  the  goods  shall  be  as- 
sessed as  damages  for  the  detention,  in  analogy 
to  the  rules  of  law  in  relation  to  damages  for  the 
detention  of  money.  Huggeford  v.  Ford,  11 
Pick.  223.  Mattoon  v.  Pearce,  12  Mass.  406. 
Where  the  goods,  when  attached,  were  subject 
to  duties,  and  the  plaintiff  in  replevin  paid  the 
same,  such  interest  should  then  be  cast  only  up- 
on the  difference  between  the  amount  so  paid 
and  the  valuation  in  the  writ  of  replevin.  Hug- 
gtford  V.  Ford,  11  Pick.  223. 

226.  In  an  action  of  replevin  for  goods  not  at- 
tached on  mesne  process,  nor  taken  on  execu- 
tion, judgment  was  rendered  in  favor  of  the  de- 
fendant, and  a  writ  of  restitution  was  issued,  by 
virtue  of  which  he  demanded  the  goods,  but  the 
plaintiff  refused  to  restore  them ;  and  in  an  ac- 
tion brought  by  such  defendant  upon  the  replev- 
in bond,  it  was  held,  that  the  measure  of  dam- 
ages was  the  value  of  the  goods  at  the  time  of 
the  demand.     Swift  v.  Barnes,  16  Pick.  194. 

227.  Where  goods,  held  by  no  legal  process, 
were  replevied,  and  after  entering  the  action, 
the  plaintiff  became  nonsuit,  and  a  return  was 
awarded,  interest  at  six  per  cent,  on  the  value 
of  the  goods,  from  the  time  of  the  service  of  the 
writ  to  the  entry  of  the  judgment,  was  allowed 
the  defendant  as  damages.  Wood  v.  Braynard, 
9  Pick.  322. 

228.  In  replevin,  where  the  defendant  makes 
avowry,  justification,  or  cognizance,  if  the  same 
be  found  for  him,  or  the  plaintiff  he  nonsuited, 
or  otherwise  barred,  the  defendant  is  entitled  to 
damages,  under  the  New  York  act,  (1  R.  L.  344.) 
Rowley  v.  Gibbs,  14  Johns.  385.  The  proper 
measure  of  damages,  ii^  such  case,  is  the  decrease 
in  the  value  of  the  goods  from  the  time  of  the 
replevin,  and  interest  on  their  entire  value,  ib. 

229.  In  trespass  vi  et  armis,  the  damages  are 
not  limited  by  the  value  of  the  property  de- 
stroyed.    Edwards  v.  Beach,  3  Day,  447. 

2^0.  In  actions  of  trespass  for  injuries  to  prop 
erty,  the  jury  are  to  judge,  under  all  the  circum 
stances  attending  the  transaction,  to  what  dam- 
ages the  plaintiff  is  entitled.  Denison  v.  Hyde,  6 
Conn.  508.  Therefore,  in  trespass  for  the  ser- 
vice and  detention  of  the  plaintiff's  vessel,  it 
was  held,  that  the  jury  were  at  liberty  to  pre- 
sume the  damages  and  expense  which  might 
occur  in  the  recovery  of  the  property,  and  for 
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Cbe  fineiUe  mTMMm  of  it,  m  well  m  the  injury 
the  yeeiel  had  sustained  by  the  trespass  alleged, 
and  gtwe  damages  accordingly,  ik, 

231.  Conseqoential  damages  are  not  recoverable 
in  an  action  of  trespass  vi  et  armis,  for  taking 
away  goods.  Alston  v.  Muggins^  Const.  Rep.  688. 

232.  Where  trespass  is  brought  for  damages 
in  entering  a  house  and  taking  thence  property 
without  right,  the  jury  are  bound  to  find  for  the 

Elaintiif  at  least  the  yalue  of  the  property   ta- 
en ;  and  if  they  do  not,  a  new  trial  will  be 
granted.     Porteous  v.  Hazelj  Harper,  332. 

233.  The  rule  of  damages  in  an  action  of  tres- 
pass, where  the  defendant  merely  removed  the 
property,  without  converting  it  to  his  own  use, 
IS  the  injury  caused  by  the  removal.  Sinclair  v. 
Tarboz,  2  N.  Hamp.  135. 

234.  In  an  action  of  trespass  against  one  for  ta- 
king a  quantity  of  logs  belonging  to  the  plaintiff, 
the  latter  was  permitted  to  recover,  under  the 
ceneral  averment  of  damages,  the  profit  he  would 
have  made  by  sawing  the  timber,  and  by  its  appre- 
ciation in  price.     Bueknam  y.  JVo^A,  3  Fairf.  474. 

235.  In  trespass  de  bonis  agportatis^  the  de- 
fendant may  prove,  in  mitigation  of  damages, 
that  the  goods  did  not  belong  to  the  plaintiff, 
and  that  they  have  gone  to  the  use  of  the  owner. 
Squire  v.  HoUenbeek,  9  Pick.  551. 

236.  In  an  action  of  trespass  for  a  ship,  the 
pluntiff  cannot  be  permitted  to  prove,  in  aggra- 
vation of  damages,  that  a  writ  of  replevin  for  the 
ship,  taken  out  by  another  person,  in  his  own 
name,  was  in  fact  procured  by  him,  for  his  ben- 
efit, especially  when  this  is  not  stated  in  his 
declaration  as  a  ground  of  damage.  Hempstead 
v.  Bird,  2  Day,  293. 

237.  Where  it  appeared,  in  an  action  of 
trespass  for  the  service  and  detention  of  the 
pUintiff's  vessel,  that  the  plaintiff,  afterwards, 
but  some  time  before  the  date  of  his  writ,  pur- 
chased her  under  a  decree  of  court,  it  was  held, 
that  damages  might  be  given  for  the  detention, 
after  she  was  so  in  the  plaintiff's  possession, 
down  to  the  date  of  the  writ,  as  she  was  restored 
only  by  the  substitution  of  the  plaintiff's  money, 
for  her  value  as  sold.  Denison  v.  Hyde,  6  Conn. 
508. 

238.  When  a  trespass  is  found  by  the  jury  to 
have  been  committed  severally  by  the  defend- 
ants, who  plead  severally,  the  damages  ought 
to  be  severed ;'  but  if  the  trespass  be  joint,  the 
damages  must  be  jointly  assessed,  although  the 
defendants  plead  severally.  Kemubeck  Purchase 
V.  Boultan,  4  Mass.  419. 

239.  The  increase  of  the  increase  of  cattle 
and  slaves  belong  to  the  owner,  ad  infinitum. 
Tyson  v.  Simpson,  2  Hayw.  147. 

240.  A,  for  a  consideration  of  five  dollars, 
promised  to  forbear  the  payment  of  a  note  given 
by  B,  for  six  months.  A  did  not  forbear,  but 
sued  B  on  the  note,  within  the  time  stipulated. 
Held,  in  an  action  for  a  breach  of  this  agree- 
ment, that  A  was  entitled  to  recover  the  five 
dollars  paid  by  him,  and  the  costs,  in  the  suit  on 
the  note ;  but  not  for  any  consequential  dam- 
ages, or  for  the  trouble,  inconvenience,  and  ex- 
pense, he  had  been  put  to,  in  being  obliged  to 
leave  his  business,  and  in  raising  money  to  pay 
the  note.     Deyo  v.  Waggoner,  19  Johns.  241. 

241.  It  was  a  rule  in  certain  factories  that  no 
person  employed  should  leave  without  giving  a 
fortnight's  notice.  A  weaver,  ignorant  of  this 
rule,  who  worked  without  agreement,  and  was 
paid  by  the  yard,  and  who  ^fl  without  giving 
notice,  was  not  liable  in  damages  to  the  owner. 
Stevens  v.  Rewes,  9  Pick.  198. 


242.  Where  a  suit  is  brought  here  by  a  for 
eign  creditor,  (except  on  a  biu  of  exchange,)  or 
by  his  creditor  who  sues  here  on  the   trustee 
process,  he  can  recover  only  at  the  par  of  ex- 
change.   Jldams  fyM,  v.  Cordis,  8  Pick.  260. 

243.  Where  a  person  in  New  York  purchases 
goods' in  England,  and  is  sued  here,  the  creditor 
can  recover  the  amount  at  the  par  of  exchange 
only,  and  is  not  entitled  to  any  allowance  for  the 
rate  of  exchange,  or  for  the  price  of  bills  on 
England.  MarUn  v.  Franklin,  4  Johns.  124. 

244.  An  instrument  purporting  to  assign  a 
judgment,  when  in  fact  there  was  no  judg-ment, 
was  made  by  the  defendant.  In  an  action  of  cove- 
nant upon  it  against  the  assignor,  held,  that  the 
measure  of  damages  was  the  value  of  the  prop- 
erty owned  by  the  pretended  judgment  debtor, 
and  which  could  have  been  taken  in  execution, 
at  any  time  between  the  assignment  and  the 
commencement  of  the  suit,  with  interest  from 
the  time  when  the  money  might  have  been 
raised  by  a  sale.     Jansen  v.  Ball,  6  Cow.  626. 

245.  Where  a  contract  not  to  use  certain  cot- 
ton presses,  for  which  the  consideration  money 
is  paid,  is  violated,  the  actual  injury  sustained, 
and  not  the  consideration  money,  is  the  measure 
of  damages.     Terry  v.  Eslava,  1  Porter,  273. 

246.  In  debt  on  a  judgment  bearing  interest, 
the  jury  must  assess  damages  equal  to  the  in- 
terest.    Gwinn  v.  Wkitaker,  1  Har.  &  J.  754. 

247.  In  an  action  for  breach  of  covenant  to 
maintain  an  apprentice,  on  an  indenture  under 
Stat.  1793,  c.  59,  brought  before  the  term  of  ap- 
prenticeship has  expired,  damages  are  recover^ 
able  only  to  the  date  of  the  writ.  Powers  ^  Al. 
V.  Ware,  4  Pick.  105. 

248.  In  an  action  on  an  injunction  bond,  it 
appeared  that  a  judgment  was  recovered  at  law, 
in  1797,  for  a  sum  of  money,  without  interest, 
and  costs.  The  injunction  on  the  judgment  was 
dissolved  in  1803,  and  the  bill  dismissed  in  1805. 
A  fi.  fa,  issued  on  the  judgment  in  1803,  and  in 
1803  and  1804,  two  payments  were  credited, 
which  left  a  small  balance  due.  On  this  balance 
interest  was  calculated  from  the  last  payment  to 
1808,  when  a  receipt  for  the  sum  then  stated  to 
be  due,  in  full  of  the  judgment,  was  g^iven  by 
the  plaintiff's  attorney,  l^fore  this  action  was 
brought.  The  plaintiff  claimed  damans  equal 
to  the  interest  on  the  principal  sum,  wr  ivhich 
the  judgment  was  rendered  during  the  time 
the  judgment  was  enjoined.  Held,  that  he  waa 
entitled  to  recover.  Gist  v.  HfGuire^  4  Har. 
&^J.  9. 

249.  The  court  will  not  set  aside  a  nonsuit 
given  on  a  contract,  where  the  damages  are 
merely  nominal,  in  order  to  allow  the  plaintiff 
to  recover  such  nominal  damages.  Branting-iuam 
V.  Fay,  1  Johns.  Cas.  255. 

250.  In  an  action  for  the  breach  of  a  cove« 
nant  contained  in  an  agreement,  the  plaintiff 
cannot  recover  back  money  which  he  has  paid 
the  defendant,  to  induce  him  to  enter  into  the 
agreement,  the  agreement  being  still  subsisting, 
and  unrescinded.  Skepard  v.  Ryers,  15  Johns. 
497. 

251.  Where  property  of  a  party  is  sold  under 
iUegal  process,  and  is  bid  off  for  the  benefit  of 
such  party,  for  the  precise  sum  demanded  by 
the  process,  the  measure  of  damages  in  an  ac- 
tion of  trespass,  in  such  case,  is  the  amount  of 
the  bid,  and  the  interest  thereon,  and  not  the 
value  of  the  property  sold.  Baker  v.  Freetnan^ 
9  Wend.  36. 

252.  Counsel  fees  for  prosecuting  the  suit  aj« 
no  proper  item  of  damage  in  an  action  for  Tiola 
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tion  of  a  patent.  Wkittemare  y.  Cutter^  1  Gallia, 
429. 

253.  Where  a  letter  was  sent  by  the  managers 
of  a  lottery  to  a  vendor  of  tickets,  enclosing  a 
prixe  list,  or  statement  of  the  drawing,  which 
the  postmaster  unlawfully  refused  to  deliver  to 
such  vendor,  but  delivered  it  to  another,  who, 
availing  himself  of  the  information  it  contained, 
purchased  of  such  vendor  a  ticket  which  had 
drawn  a  prize,  —  the  injury  was  holden  to  be  the 
immediate  consequence  of  such  unlawful  with- 
holding of  the  letter,  and  consequently  the  true 
measure  of  damages  would  be  the  net  amount  of 
the  prize.    Bishop  v.  WiUiamson,  2  Fairf.  495. 

2^.  In  an  action  by  a  town  against  a  person 
for  removing  paupers  into  such  town,  and  there- 
by throwing  upon  them  the  burden  of  the  sup- 
port of  sucn  paupers,  the  rule  of  damans  was 
held  to  be  the  amount  necessarily  and  m  good 
faith  expended  in  supporting  the  paupers,  from 
the  time  of  their  removal  to  the  time  of  the  trial. 
Stratford  v.  Sanford,  9  Conn.  275. 

255.  In  trespass  against  a  principal  for  arrest- 
ing his  bail  in  a  manner  not  authorized  by  law, 
the  principal  will  be  restricted  to  the  actual  dam- 
age sustained.     Read  v.  Ctise,  4  Conn.  166. 

256.  If  the  rent  due  be  more  than  the  value 
^f  the  goods  dUstrained,  then  the  value  of  the 
goods  is  the  measure  of  damages  in  an  action  of 
debt  on  a  replevin  bond  ;  but  if  the  value  of  the 
goods  be  more  than  the  rent  in  arrear,  then  the 
rent  due  is  the  true  measure.  Hart  v.  Tobias^  2 
fiaj,  408. 

^7.  Where  a  town  clerk  inadvertently  gave 
a  defendant  a  false  certificate,  attested  as  a  copy 
of  record,  in  order  to  support  his  plea  of  infancy, 
by  reason  of  ^irhich  the  plaintiff  was  obliged  to 
obtain  a  continuance  of  his  cause  to  the  next 
term,  prior  to  which  the  debtor  died,  —  it  was 
holden  that  the  town  clerk  was  liable  to  pay  the 
plaintiff  the  damages  occasioned  by  the  delay 
and  continuance  ofthe  action.  MazweU  v.  Pike^ 
2  Greenl.  8. 

258.  In  trover  for  a  bond,  the  condition  of 
which  was,  that  if  the  plaintiff  would  remove  to 
the  town  of  P.,  and  dwell  there  a  year,  he  should 
have  certain  lands,  and  he  had  not  removed  thith- 
er,—  the  Jury  were  instructed  to  estimate  the 
value  of  the  lands,  and  to  deduct  therefrom  what 
it  would  have  cost  the  plaintiff  to  have  performed 
hiB  part  of  the  condition,  and  award  him  the 
balance  in  damages,  —  and  held  good.  Rogers 
7.  Cr&mhU,  4  Greenl.  274. 

259.  As  to  the  proper  rule  of  damages  for  in- 
fringement of  a  patent,  see  Earle  v.  Sawyer,  4 
Mason,  1. 

260.  A  physician  who,  in  what  was  called  a 
frolic,  put  in  the  plaintiff's  glass  of  wine  a 
potion  of  cantharides,  from  the  effects  of  which 
he  was  not  free  for  months,  was  held  liable  to 
pay  very  exemplary  damages.  Oenay  v.  Jforris, 
1  Bay,  6. 

261.  An  action  was  brought  by  C,  in  the  name 
of  A,  against  B,  on  a  promissory  note  payable 
by  B  to  A.  It  appeared  that,  at  the  time  the 
note  was  given,  A  had  secretly  given  a  defea- 
sance to  B,  with  intention  to  den'aud  whoever 
might  purchase  the  note.  C  had  purchased  the 
note,  in  ignorance  of  the  defeasance,  paying  for 
it  partly  in  money  and  partly  by  his  own  note  to 
B,  which  B  had  sold  to  D  for  its  full  value,  D 
also  being  ignorant  of  the  fraud.  It  was  held, 
that  the  rule  of  damages  to  C  was  the  amount 
of  the  note  in  suit  and  interest,  B,  who  was  a 
party  to  the  fraud,  not  being  entitled  to  any  de- 
duction, on  the  ground  that  C,  when  sued  on 


his  note  by  D,  in  B's  name,  could  avoid  it. 
Lyon  V.  Summers,  7  Conn.  399. 

262.  The  defendants  agreed,  in  writing,  with 
the  plaintiff,  to  pay  him  a  certain  sum  per  thou- 
sand feet,  or  the  customary  freight,  on  his  draw- 
ing certain  lumber  out  of  water,  which  lumber 
plaintiff  was  taking  down  the  river  on  freight, 
and  which  defendants  had  attached  on  its  pas- 
sage. The  plaintiff  was  prevented  from  fulfil- 
ling the  agreement  by  the  defendants.  In  an 
action  by  Jiim  against  the  defendants,  on  the 
contract,  it  was  held,  that  it  was  on  sufficient 
consideration,  and  that  the  written  contract  was 
the  measure  of  damages,  which  could  not  be  re- 
duced in  consequence  of  a  previous  part  pay- 
ment of  freight  by  other  persons.  Miller  v. 
Ward,  2  Conn.  494. 

263.  The  measure  of  damages,  in  an  action  by 
a  parent  for  the  services  of  his  minor  son,  is  the 
value  of  the  services,  and  not  any  special  con- 
tract made  with  the  son.  Gale  v.  Parrot,  1  N. 
Hamp.  38. 

264.  In  an  action  against  a  boatman  for  neg- 
ligently permitting  the  plaintiff's  tobacco  to  be 
sunk  in  the  river,  whereby  the  value  was  dimin- 
ished, the  measure  of  damages  is  the  difierence 
between  the  value  of  the  tobacco  before  and 
after  its  submersion.  Stark  v.  Porter,  4  J.  J. 
Marsh.  211. 

265.  Where,  by  a  contract  made  in  this  state, 
A  engaged  **  to  repay  to  B,  of  New  Hampshire, 
any  moneys,  not  exceeding  ^1500,  which  B 
should  legally  be  compelled  to  pay  to  C,  on  ac- 
count of  money  received  of  C,  on  account  of, 
and  in  part  pay  for,  money  due  on  D's  bond  to 
B,  and  C  recovered  of  B,  in  an  action  brought 
in  New  Hampshire,  a  larger  sum  than  $1^0, 
—  the  measure  of  damages,  in  an  action  on  A's 
contract,  should  be  the  ftl500,  with  interest 
from  the  time  of  a  demand  made  subsequently 
to  the  recovery  against  B.  Parker  v.  JTiompson, 
3  Pick.  429. 

266.  Where  a  corporation  refuses  to  permit  a 
stockholder  to  subscribe  for  and  hold  new  stock 
in  proportion  to  his  former  shares,  the  measure 
of  damages,  in  an  action  on  the  case  for  such  re- 
fusal, will  be  the  excess  of  the  market  value 
above  the  par  value  of  the  number  of  shares  he 
was  entitled  to,  with  interest  on  such  excess. 
Gray  v.  Portland  Bank,  3  Mass.  364. 

267.  An  insurance  company,  refusing  to  enter 
on  its  books  a  transfer  of  shares,  in  pursuance 
of  an  assignment  of  the  same,  which  it  was 
bound  to  enter,  and  having  caused  the  shares  to 
be  attached  and  sold  as  the  property  of  the  for- 
mer holder,  —  it  was  held  liable  in  damages  to  the 
assignee  of  the  shares  to  the  amount  of  the*value 
of  the  shares  at  the  time  of  refusal,  with  interest 
from  that  time.  Sargent  ^  Al,  v.  FraiMin  Ins, 
Co.  8  Pick.  90. 

268.  A  person  who  holds  goods  by  virtue  of  a 
respondentia  bond,  having  an  assignment  of  the 
bill  of  lading,  may  recover  damages  in  trespass 
to  the  full  value  of  the  property,  against  one 
who  takes  them  unlawfully,  though  the  value 
exceed  his  debt  due  on  the  bond.  Jns.  Co.  v 
Canard,  1  Bald.  138. 

269.  Damages  are  not  to  be  given  upon  affirm- 
ance of  the  judgment,  in  cases  of  caveat,  it  be- 
ing an  equitable  process.  Preston  v.  Harvey,  3 
Call,  495. 

270.  Where  a  ship-master  received  divers 
casks  of  lime  on  freight  consigned  to  him  for 
sales,  which  had  been  duly  inspected  and  brands 
ed,  and  were  represented  by  the  owner  as  good 
lime,  and  accordingly  sold  as  such  by  the  ma« 
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more,  or  covenant,  and  recover  more  or  less  dam- 
ages than  the  penalty.  Martin  v.  Taylor^  1 
Wash.  C.  C.  1. 

67.  In  an  action  on  a  written  contract  for  a 
snm  certain,  the  contract  itself  famishes  the 
rule  of  damages.     Tyler  v.  Marsh,  1  Day,  1. 

68.  Where  the  penalty  is  within  the  nature  of 
liquidated  damages,  an  amount  beyond  the  pen- 
alty may  be  recorerod.  Graham  v.  Biekham,  2 
Yeates,  32.  S.  C.  4  Dall.  149.  And  in  an  action 
of  debt  to  recover  double  the  value  of  a  specific 
article,  as  a  penalty,  by  statute,  the  plaintiff 
may  recover  a  less  sum  than  he  demanded.  Per- 
rin  V.  Sikes,  I  Day,  19. 

69.  Where  a  statute  gives  a  right  to  recover 
damages,  reduced,  pursuant  to  the  provisions  of 
such  statute,  to  a  sum  certain,  an  action  of  debt 
lies,  if  no  other  specific  remedy  is  provided. 
BigelotD  V.  Cambridge  Turnpike,  7  Mass  202. 
In  such  cases,  a  verdict  for  a  specific  sum  is  to 
be  considered  as  tlie  extent  of  the  penalty,  un- 
less the  contrary  appears.  Cross  v.  United  States, 
1  Gallis,  26. 

70.  In  a  penal  action,  oui  tam,  no  damages,  eo 
nomine,  can  be  recoverea ;  but  the  declaration  is 
not  bad  on  demurrer,  for  concluding  simply  *<  to 
the  damage,"  &c.  This  will  be  intended  to 
apply  to  Uie  costs  which  the  word  damages  in- 
cludes.    Everts  v.  Allen,  1  Chipman,  116. 

71.  In  an  action  upon  a  bond  with  a  penalty, 
the  jury  may  assess  damages  for  the  aggregate  of 
the  principal  and  interest.    Smith  v.  Harmanson, 

1  Wash.  6.  And  the  jury  may  assess  damages 
beyond  those  laid  in  the  declaration,  if  the  pen- 
alty be  sufficient  to  cover  them.   Payne  v.  Ellzey, 

2  Wash.  143. 

72.  In  debt  on  a  bond  with  a  penalty,  the 
judgment  should  be  for  the  penalty,  to  be  dis- 
charged by  the  payment  of  the  sum  actually 
due.  Moore  v.  Fentoick,  Gilmer,  214.  But  dam- 
ages are  not  to  be  given  beyond  those  laid  in  the 
writ,  though  the  principal  and  interest  exceed 
the  penalty.     Tennant  v.  Gray,  5  Munf.  494. 

73.  In  an  action  upon  a  penal  bond,  judgment 
may  be  entered,  either  for  the  amount  of  the 
penalty,  to  be  discharged  by  the  sum  assessed 
by  the  jury,  or  for  the  amount  of  such  assessed 
sum.     Moore  v.  Harton,  1  Porter,  15. 

74.  In  debt  on  a  penal  bond,  given  to  enjoin  a 
judgment,  the  jury  may  assess  the  costs  of  the 
judgment  in  damages,  though  the  same  are  not 
specified  in  the  condition  of  me  bond.  Moore  v. 
Harton,  1  Porter,  15. 

75  The  complainant  in  an  attachment  bill, 
having  obtained  a  restraining  order,  gives  bond, 
a  condition  of  which  is,  in  effect,  that,  if  the  debt 
shall  be  lost  in  consequence  of  the  order,  the 
obligors  shall  *'  pay  the  said  $430 ;  '*  the  recov- 
ery upon  the  bond  is  not  limited  to  the  bare 
sum  so  named  in  the  condition,  but  may  be  for 
the  amount  of  the  debt  enjoined,  or  so  much  as 
is  lost,  including  principal  and  interest.  Keel  v. 
Ogden,  3  Dana,  103. 

76.  Whercf  a  surety  is  sued  upon  a  bond,  the 
utmost  which  can  be  recovered  is  the  penalty 
and  legal  interest  thereon,  by  way  of  damages, 
for  the  detention  of  the  debt  from  the  time  the 
debt  is  demanded.  State  v.  Wayman,  2  Gill  &, 
Johns.  254  But  where  the  jury  are  wholly  un- 
authorized by  the  issue  to  find  damages  for  the 
detention  of  the  debt,  a  recovery  must  be  limited 
to  the  penalty  of  the  bond.  ib. 

77.  Where  a  bond,  with  a  penalty,  is  given 
for  the  performance  of  covenants,  although 
damages  may  have  been  sustained  to  a  greater 
amount,  yet  the  recovery  must  be  limited  to  the 


penalty,  especially  in  the  case  of  sureties.  Bank 
of  the  United  States  v.  Magill,  Paine,  662. 

78.  Judgment  for  damages,  instead  of  debt,  on 
a  jail  bond,  in  Vermont,  is  not  error.  SineUur 
V.  Gadcomh,  1  Verm.  32. 

79.  The  question,  whether  a  sum  of  mon'iy 
mentioned  in  an  agreement  shall  be  considered 
as  a  penalty,  or  as  damages  liquidated  by  the 
parties,  is  always  a  question  of  conMruction ; 
and  although  their  words  are  to  be  taken  u 
proved  by  the  writing  exclusively,  yet  there  may 
be  an  inquiry  into  the  subject  matter  of  the  con- 
tract, the  situation  of  the  parties,  the  usages  to 
which  thev  may  be  understood  to  refer,  as  well 
as  other  nu;ts  and  circumstances  of  their  con- 
duct.    Perkins  v.  Lyman,  11  Mass.  76,  81. 

80.  Where  a  bond  recites  that  the  obligors 
**  are  held  and  firmly  bound,  in  the  penalty  of 
f  1000,  for  the  true  performance  of  a  marriage 
contract,  which  said  H.  K.  engages  to  perform 
with  M.  A.,"  such  sum  must  be  deemed  a  pen- 
alty, and  not  liquidated  damages.  Abrams  y. 
Kounts,  4  Ham.  214. 

81.  A  sum  specified  in  the  condition  of  a  bond, 
as  the  measure  of  damages  to  be  paid  by  a  party 
failing  in  the  performance  of  his  agreement,  will 
be  considered  as  liquidated  damages,  and  not  as 
penalty.     Smith  v.  Smith,  4  Wend.  468. 

82.  Where  the  defendants  gave  a  bond  to  ex- 
ecute a  conveyance,  with  condition  that,  '*if 
they  do  not  execute  said  deed,  as  aforesaid,  they 
shall  forfeit  and  pay  the  sum  of  f  100,"— the 
court  seemed  to  think  that  sum  was  a  penalty. 
Laiorence  v.  Parker,  1  Mass.  191. 

83.  In  an  action  of  covenant  broken,  the  dec- 
laration averred  that  the  parties  were  joint  in- 
ventors of  certain  machines,  and  that  Uiey  mu- 
tually covenanted  that  one  should  have  the  ex- 
clusive use  of  them  in  two  of  the  United  States, 
and  the  other  in  the  rest,  and  that  neither  should 
use  them  in  the  district  of  the  other,  **  under  the 
forfeiture  "  of  a  certain  sum  for  each  machine  so 
used.  Held,  that  the  forfeiture  was  a  penalty, 
and  not  liquidated  damages.  Steams  v.  Bar 
rett,  1  Pick.  443. 

84.  Where  a  note  was  given  for  a  certain  sum 
on  demand,  to  be  void  if  Uie  maker  should  allow 
the  payee  the  use  of  a  certain  building  as  long 
as  it  should  stand,  the  sum  mentioned  in  the 
note  was  held  to  be  a  penaltv,  and  not  liquidated 
damages.  Merrill  v.  Merrill,  15  Mass.  488.  So, 
too,  where  one  binds  himself,  his  heirs,  &c.,  ^^ 
the  penal  sum  of  $8000,  for  his  fiuthfnlly  adher- 
ing to  a  contract  not  to  be  interested  for  seven 
years  in  a  certain  trade.  Perkins  v.  Lyman,  U 
Mass.  76.  But  where  one,  in  consideration  of 
a  dollar  paid  him,  agreed,  by  his  deed,  not  to 
run  a  stage  on  a  certain  road,  under  the  penalty 
of  $290,  —  this  sum  was  considered  as  the  dam- 
ages  liquidated  by  the  parties.  Pierce  v.  Fuller, 
8  Mass.  223.  So,  too,  where  a  creditor  cove- 
nants with  his  debtor  that  he  will  not  sue  his 
demand  during  the  term  of  two  years,  and  that, 
if  he  shall  sue,  the  debtor  shall  be  discharged 
from  his  debt,  the  forfeiture  of  the  debt  is  a 
liquidation  of  the  damages,  to  be  paid  on  a 
breach  of  the  covenant  by  the  creditor.  White 
V.  Dingley,  4  Mass.  433.  See  Upham  v.  Smith, 
7  Mass.  265. 

85.  The  sum  of  $400,  in  the  bond  given  by 
the  master  of  a  vessel  for  the  production  of  his 
crew,  upon  his  return  from  a  foreign  voyage, 
under  the  act  of  February  20, 1803,  is  intended 
as  a  forfeiture,  and  not  as  a  penalty  to  cover 
such  damages  as  may  be  assessed.  United  States 
V.  Bmteh^  Ptine,  336. 
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86.  A  agreed  to  purchase  of  B  an  estate,  and 
lo  make  payment  therefor  in  a  particular  man- 
ner ;  and  fhrther  a^eed  that,  if  he  should  fail 
to  perform  the  stipulation,  he  would  pay  the 
plaintiff  the  sum  of  $150.  It  was  held,  that  this 
was  liqaidsted  damages.  Tingley  y.  CuUer.  7 
Conn.  291.  ^  ^    9 

87.  An  instrument  warranting  a  jack,  and 
promising  to  refund  $75,  with  interest,  in  case 
he  does  not  prove  to  be  what  he  is  warranted  to 
be,  constitutes  a  case  of  liquidated  damages. 
Myert  t.  Hays,  3  Mis.  96. 

88.  Two  persons  bind  themselves  by  an  in- 
denture, the  one  to  convey,  and  the  other  to  pay 
for,  a  cr-rtain  water  privilege,  with  machinery, 
buildings,  &c.,  at  such  prices  as  shall  be  award- 
ed by  referees,  and,  for  the  fulfilment  of  the 
agreement,  "  bind  themselves,  each  to  the  other, 
under  the  penalty  of  f  1000."  Held,  that  this 
sum  is  a  penalty,  and  not  liquidated  damages. 
Brown  v.  Bellows^  4  Pick.  178. 

89.  A  sum  of  money  in  gross,  to  be  paid  for 
the  non-performance  of  an  agreement,  is  to  be 
considered  as  a  penalty,  and  not  as  liquidated 
damages.     Tayloe  v.  Sandiford,  7  Wheat.  13. 

90.  In  an  action  on  a  bond  for  prosecuting  an 
injunction  to  stay  proceedings  on  a  judgment  at 
law,  which  injunction  was  dissolved,  and  the 
bill  dismissed,  with  costs,  —  it  was  held,  that  the 
plaintiff  was  entitled  to  recover  the  principal,' 
with  lawful  interest  to  the  time  of  the  verdict, 
the  costs  at  law  and  in  chancery,  with  damages 
at  the  rate  of  ten  per  cent,  per  annum  on  said 
principal  sum,  during  the  existence  of  said  in- 
junction, although  the  condition  of  the  bond 
said  nothing  as  to  interest  and  damages.  Fox  v. 
Momljay,  6  Manf  36. 

91.  A  jury  may  give  damages  for  the  deten- 
tion  of  the  debt,  beyond  the  amount  of  the  obli- 
gation in  the  single  bond  sued  upon.  RotUain  v. 
JiTDowUl,  1  Bay,  490. 

92.  By  an  act  of  assembly  of  South  Carolina, 
where  a  bond  is  for  other  than  the  payment  of 
money,  the  plaintiff  may  be  compelled  to  submit 
the  condition  of  the  bond,  and  the  special  cir- 
cumstances, to  a  jury,  to  assess  the  damages. 
Cowan  ▼.  M'Cadloek,  2  Rep.  Con.  Ct.  165. 

93.  The  obligee  of  a  bond,  conditioned  to  pay 
$100  annually,  under  penalty  of  $500,  can  re. 
cover  no  more  than  the  penalty,  with  interest 
thereon,  although  satisfaction  may  not  have  been 
obtained  for  every  breach  of  the  condition.  Car- 
ter V.  Carter^  4  Day,  30. 

94.  In  an  action  on  a  bond,  given  by  an  insol- 
vent debtor  and  his  sureties,  the  measure  of 
damages,  under  the  statute  of  Ohio,  is,  to  take 
the  debt  if  the  defendant  is  imprisoned  on  a  ca. 
res.,  but  the  judgment,  if  on  a  ea.  sa.  Laines 
V.  PhUivs,  4  Ham.  172. 

95.  upon  a  scire  facias  to  revive  a  judgment 
in  debt,  for  a  penal  sum  to  be  discharged  by 
principal  and  interest,  —  if  the  defendant  con- 
fesses judgment  according  to  the  scire  fadas^  the 
pla'mtiff  is  not  entitled  to  recover  more  damages 
than  the  penal  sum,  bat  must  take  execution 
npon  the  original  judgment,  with  the  addition 
only  of  the  costs  of  the  sei.fa.  Cosby  v.  BelL  6 
Munf.  282. 

96.  In  an  action  of  debt  on  a  bond,  with  special 
condition,  and  an  assignment  of  breaches,  the 
dama|[es  laid  in  the  conolusion  of  the  declara- 
tion are  merely  nominal,  and  the  jury  have  a 
right  to  exceed  that  amount  in  the  assessment. 
Men  ▼.  9mith,  7  Halst.  159. 

97.  In  an  action  on  a  written  contract  to  pay 
$360yor  to  deliver  twelve  cows  in  four  years,  -^ 


held,  that  the  value  of  the  consideration,  and  of 
the  cows  to  be  delivered,  might  be  inquired  into, 
in  order  to  ascertain  whether  the  $360  was  in* 
tended  by  the  parties  as  a  penalty,  or  as  liqui- 
dated damages ;  and  the  $360  being  much  be- 
yond the  value  of  either,  —  held,  that  it  was  in 
the  nature  of  a  penalty ;  and  that  the  plaintiff's 
damages  must  be  measured  by  the  value  of  the 
cows,  with  interest.  Spencer  v.  Tilden,  5  Cow. 
144. 

98.  A  common  informer  is  not  entitled  to  dam* 
ages  for  the  detention  of  a  penalty.  Ritchie  v. 
Gannon,  2  Rawle,  196. 

99.  On  a  covenant  for  the  payment  of  a  cer- 
tain sum  in  three  instalments,  *<  to  be  discharged 
in  the  currency  generally  receivable  at  the  time 
of  payment,  in  Uie  usual  course  of  business,  in 
the  state  of  Kentucky,"  the  measure  of  damages 
is  the  specie  value  of  the  instalments  when  they 
became  due.    Mason  v.  Biddle,  6.  J.  J.  Marsh.  30. 

100.  A  judgment  upon  default  will  not  be  re- 
versed because  it  does  not  appear  by  the  record 
how  the  damages  were  assessed,  the  presump- 
tion of  law  being  that  they  were  legally  assessed, 
unless  the  record  shows  the  contrary.  Fairfield 
V.  Burt,  11  Pick.  244. 

101.  In  admiralty,  whenever  damages  are 
claimed  by  the  libellant  or  claimant  in  the  origi- 
nal proceedings,  if  a  decree  of  restitution  and 
costs  only  passes,  it  is  a  virtual  denial  of  dam- 
ages, and  the  party  will  be  considered  as  having 
waived  his  claim  for  damages,  unless  he  then 
appeals.  Canter  v.  Ammcan  and  Ocean  Ins, 
Co.  3  Peters,  307. 

II.     Of  the  Jurisdiction  over  Damages, 

102.  Where  there  is  no  rule  of  law  regulating 
the  assessment  of  damages,  and  the  amount  does 
not  depend  on  computation,  the  judgment  of 
the  jury,  and  not  the  opinion  of  the  court,  is  to 
govern,  unless  the  damages  are  so  excessive  as 
to  warrant  the  belief  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or 
have  been  misled  by  some  mistaken  view  of  the 
merits  of  the  case.  Worster  v.  Canal  Bridge,  16 
Pick.  541.  Perry  v.  Goodwin^  6  Mass.  498,  499. 
Smith  V.  Lush,  4  Bibb,  502.  Payne  v.  Britten- 
ham,  1  A.  K.  Marsh.  591.  Park  v.  Hopkins,  2 
Bailey,  408.     Harvey  v.  Huggins,  ib.  252. 

103.  In  all  cases  coming  within  the  75th  sec- 
tion of  the  Vermont  judiciary  act,  where  the 
damages  are  uncertain,  either  party  may  move 
to  have  them  assessed  by  the  jury,  and  the  dis- 
missal of  such  motion  by  the  court  is  error. 
Benham  v.  Sage,  1  Chip.  247. 

104.  The  amount  of  damages  in  an  action  for 
breach  of  warranty  in  the  sale  of  land  is  for  the 
consideration  of  the  jury ;  and  the  value  of  the 
land  at  the  time  of  the  eviction,  and  not  the 
amount  of  the  purchase  money,  is  the  measure 
for  estimating  them.  Lih9lr  v.  Parsons,  1  Bay, 
19.     Eveleigh  v.  StiU,  1  Bay,  92. 

105.  Where  a  jury,  empaneled  in  the  court 
of  common  pleas,  to  assess  the  damages  sustained 
by  the  owner  of  land  taken  to  widen  a  street, 
under  Mass.  stat.  of  1821,  have  viewed  the  land, 
the  jurors  may  exercise  their  own  judgment  and 
knowledge  of  like  subjects,  in  estimating  the 
damages.   Parks  v.  City  of  Boston,  15  Pick.  198. 

106.  A  confession  oi  judgment  for  no  certain 
sum,  in  an  action  sounding  in  damages,  will  not 
authorize  the  court  to  assess  the  damages  and 
enter  judgment  for  a  certain  sum,  without  a 
writ  of  inqiiiiy.  Dunbar  v.  Lindenberger,  3 
Mrnif.  160. 
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107.  In  Maryland,  a  writ  of  inquiry  of  dam- 
ages  will  lie  in  ejectment.  Joan  v.  Shields^  3 
Har.  6l  M'Hen.  7.  But  mtant  profita  cannot  be 
£iven  in  evidence,  on  such  writ.  Gore  v.  Worth* 
tngton,  ib.  96. 

108.  A  writ  of  inquiry  of  damages  may  be  test- 
ed and  made  returnable,  in  New  York,  afler  the 
second  week  of  the  term.  Cook  ▼.  Tkatle^  2 
Wend.  289. 

109.  Where,  on  a  writ  of  inquiry  of  damages, 
the  sheriff  admitted  a  copy  of  the  warrant,  without 
accounting  for  the  original,  and  the  counsel  of 
the  defendant  did  not  'appear,  through  mistake, 
the  court  set  aside  the  inquisition,  although  the 
exceptions  were  not  taken  at  the  trial.  Snotoden 
V.  Johnson^  2  Penn.  463. 

110.  If  the  plaintiff  has  any  objections  to  any 
of  the  jurors  summoned  upon  a  writ  of  inquiry, 
he  must  make  them  openly ;  and  if  he  state  them 
privately  to  the  sheriff,  who  thereupon  dis« 
charges  a  juror,  the  inquisition  will  be  set  aside. 
Butler  y.  KeUey,  15  Johns.  177. 

111.  In  an  action  of  debt,  brought  in  favor  of 
the  United  States  to  recover  the  penalty  under 
the  first  supplementary  act  of  the  embargo  act,- 
approved  January  9, 1808,  on  plea  of  m7  (Ubet  by 
tlie  defendant,  if  the  issue  be  found  against  him, 
the  jury,  and  not  the  court,  are  to  assess  the 
damages.     United  States  v.  Allen,  4  Day,  474. 

112.  An  agreement  of  the  parties,  as  to  the 
amount  of  damages  on  several  alternatives,  en- 
tered on  the  transcript,  or  on  the  minutrs  of  the 
circuit  court,  forms  no^part  of  the  record  carried 
up  to  the  supreme  court  of  the  United  States  by 
a  writ  of  error.  The  court  will  order  a  venire 
facias  de  novo  for  a  jury  to  assess  the  damages. 
Lanusse  v.  Barkery  3  Wheat.  101. 

113.  Where  judgment  was  entered  against  de- 
fendant, for  default  of  a  plea,  and  the  sheriff, 
on  the  motion  of  the  plaintiff,  empaneled  a  ju- 
ry instanter,  who  assessed  the  damages  in  the 
presence,  of  the  court,  it  was  held,  that  there 
was  no  irregularity.  Bell  v.  Aydelott,  Breese,  20. 

114.  In  all  cases  where  the  action  is  brought 
for  a  sum  certain,  or  which  may  be  made  certain 
by  computation,  judgment  may  be  entered  for 
damages  by  the  court  without  a  writ  of  inquiry. 
Renner  v.  Marshall,  1  Wheat.  215.  Rust  v. 
Frothingham,  Breese,  256.  JIfCollum  v.  Barker, 
3  Johns.  153. 

115.  The  court  can  assess  the  damages  with- 
out the  intervention  of  a  jury,  if  neither  party 
require  one.    Alexander  v.  Hayden,  2  Mis.  211. 

116.  In  trespass  on  the  case,  upon  promises, 
the  court  may  assess  damages  on  an  interlocu- 
tory judgment,  unless  a  writ  of  inquiry  is  de- 
manded by  one  of  the  parties.  Belton  v.  Gibbon, 
7  Halst.  76. 

117.  In  an  action  on  a  penal  bond  conditioned 
for  the  performance  of  covenants,  if  the  plain- 
tiff obtain  judgmei^  by  default  or  on  demurrer, 
the  damages  should  oe  assessed  by  a  jury.  But 
if  the  action  be  on  a  promissory  note  or  bill  of 
exchange,  or  on  a  covenant  for  the  payment  of 
a  sum  certain,  the  damages  may  be  assessed 
by  the  court.  Tauchill  v.  Thomas,  1  Blackf. 
144. 

118.  In  Kentucky,  whenever  a  covenant  sued 
on  renders  the  sum  which  the  plaintiff  is  enti- 
tled to  recover  certain,  and  the  amount  of  dam- 
ages cannot  be  influenced  by  extraneous  facts, 
the  court  may  assess  the  damages  and  give  judg- 
ment without  a  jury,  unless  the  case  comes  with- 
in the  operation  of  the  slat,  in  1  Dig.  248.  Goff  v. 
Hawks,  5  J.  J.  Marsh.  341. 

119.  In  covenant,    when    the    damages    are 


liquidated,  the  court  may  render  judgment  with- 
out a  jury ;  and  judgment  for  **debt  and  inter- 
est** is  not  error  suflicient  to  reverse  the  jadf- 
ment.  Jenkins  v.  Yeates,  2  J.  J.  Marsh.  48. 
Dicken  v.  Smith,  1  Litt.  209. 

120.  Wherever  there  are  records,  or  other 
undisputed  documents,  to  determine  the  amount 
due,  after  judgment  for  the  plaintiff  on  demurrer, 
the  court  can  assess  the  damages,  without  a  jury. 
Harrington  v.  lAtherow,  2  Blackf.  37. 

121.  The  same  notice  of  assessment  of  dam- 
ages before  the  clerk  must  be  fiven  as  for  the 
trial  of  a  cause.    Green  v.  Guthrte,  10  Johns.  128. 

122.  If  the  clerk  make  a  mistake  in  the  assess- 
ment of  damages,  the  court  will  order  him  to 
make  a  new  assessment.  Burr  v.  Reeve,  1  Johns. 
507. 

123.  After  execution  and  sale,  the  act  of  17S)2, 
of  South  Carolina,  does  not  entitle  a  defendant 
to  a  submission  of  the  case  to  a  jury  to  assess 
damages.  Whiting  v.  Hammond,  2  Rep.  Con. 
Ct.  151. 

124.  The  act  of  South  Carolina  of  1809,  au- 
thorizing the  ascertainment  of  the  sum  due  in 
cases  of  judgment  by  default,  by  the  clerk  of  the 
courts  is  not  unconstitutional.  Murray  v.  Als- 
ton, 1  Rep.  Con.  Ct.  128. 

125.  As,  by  the  laws  of  Louisiana,  questions 
of  fact,  in  civil  cases,  are  tried  by  the  court,  un- 
less a  trial  by  a  jury  is  demanded,  —  in  an  action 
of  debt  on  a  jud^ent  rendered  in  another  state, 
the  interest  on  that  judgment  may  be  computed, 
and  make  a  part  of  the  judgment  in  Louisiana, 
without  a  writ  of  inquiry,  and  the  intervention 
of  a  jury.     Mayheuf  v.  Thatcher,  6  Wheat.  129. 

126.  In  suits  for  vindictive  damages,  the  jar j 
have  the  right  to  decide  on  the  amount  without 
the  control  of  the  court ;  bat  where  they  are  ex- 
travagant, the  court  will  interfere.  But  in  oth- 
er cases,  wliere  a  rule  can  be  discovered,  the  ju- 
ry are  bound  to  follow  it ;  and  where  a  sum  of 
money  has  been  lost  to  the  plaintiff  by  the  neg- 
ligrence  of  the  defendant,  the  amount  of  damages 
which  a  jury  can  give  is  the  sum  the  plaintiff 
has  been  thus  deprived  of,  and  no  more.  Walker 
V.  Smith,  1  Wash.  C.  C.  152. 

127.  A  judgment  of  the  court  of  common 
pleas,  rendered  upon  the  default  of  the  defend- 
ant, is  valid,  although  the  record  does  not  expli- 
citly state  that  the  court  inquired  into  the  dam- 
ages.   Jarvis  v.  Blanchard,  6  Mass.  4. 

128.  Damages  may  be  given,  in  a  suit  in  ad- 
miralty, under  a  prayer  for  general  relief.  P«»* 
hallow  V.  Doane,  3  Dall.  54. 

129.  When  it  is  referred  to  commissioners  to 
state  the  amount  of  damages  in  a  case  of  illegal 
capture,  the  report  should  be  special,  and  state 
the  items  in  detail.  Commissioners  are  subject 
to  common  law  rules.    The  Lively,  1  Gallis,  315. 

130.  In  an  action  on  a  statute  to  recover  dou- 
ble damages,  the  jury  are  to  assess  single  dam- 
ages, and  the  court  double  them.  Lobdell  v. 
J^ew  Bedford,  1  Mass.  153.  aark  r.  Worthing- 
ton,  12  Pick.  571.  Anon.  4  Wend.  216.  Cross 
V.  United  States,  1  Gallis,  26.  Whittemore  v.  Cut- 
ter, ib.  478.  Withington  v.  HUddfrand,  I  Mis. 
280. 

131.  Under  the  Massachusetts  statute  of  1798, 
c.  77,  §  6,  pro"viding  **  that  judgment  on  a  bond 
is  to  be  entered  ^^"^  *^®  whole  penalty,  and  exe- 
cution to  bo  -"W*^^*®*^  ^^^  so  much  of  the  debt  or 
damage  a^  '  AuC  or  sustained  at  the  time, "  the 
court  will  ^  t  i^^gn^ent  for  damages  incurred 
^P  to  the  ^^^^  O^  tendering  judgment.  Wold* 
▼•  Fo6e*    ^^Xti^  .A^^' 

132.  ^X  M  A^V^^  '^  **^^^^  damages  are  aih 
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for  the  plaintiff,  either  by  the  jury,  pur- 
■nant  to  the  prorisions  of  the  Maasachufletts 
atatote  of  1784,  c.  S8,  §  7,  or  by  the  jud^e,  and 
the  judge  admita  illegal  evidence,  the  party 
a^prieyed  may  file  exceptions  to  anch  admia- 
aiona,  and  thna  bring  the  queation  before  the 
whole  conrt.    Storer  ▼.  IVhitt,  7  Masa.  448. 

133.  In  appeals  or  writs  of  error  from  the 
eovnty  to  the  circuit  court,  in  Alabama,  the 
court,  on  affirmance,  may  give  fifteen  per  cent. 
damuges.     Wtwd  t.  JiUzandety  1  Stew.  382. 

134.  It  is  error  to  swear  a  jury  to  inquire  of 
dama^ea  after  issue  has  been  joined.  Williams 
T.  Cheeky  Ky.  Dec.  76. 

ir«.     Of  ike  Rule  of  Danutges  in  various  Cases. 

(  a.^   Trespass  and  FUnoage. 

(b.)  CkaUel  JnteresU. 

(c.)  Uiel  and  Slander. 

(  d.)  Sedueiion  and  Marriage  Contracts. 

(e.)  Skerifs  and  otker  Ofieers. 

(  f.)  Covenants  relating  to  Land. 

(g.)  J^uisanees  and  Defects  in  Ways^  ifC. 

(E.)  Marima  TorU. 

(a.)     Trespass  and  Flotoage. 

1%.  Trespass  is  the  proper  action  for  recorer- 
ing  the  treble  damages  given  by  the  provincial 
act  of  George  II.  c.  4,  for  pulling  down  an  un- 
inhabited house.  Prescott  v.  Tnfis,  4  Mass.  146. 
See  Pierce  v.  SpTingy  15  Mass.  489. 

ISG.  The  principle  upon  which  damages  are 
given  in  an  action  of  trespass,  is  to  indemnifyr 
ue  plaintiff  for  what  he  has  actually  suffered, 
taking  into  consideration  all  the  circumstances 
of  the  transaction  ;  and  where  treble  damages  are 

fiven  by  statute,  it  does  not  affect  such  principle. 
Vernon  v.  Goodyear^  12  Conn.  575.  There- 
fore, where  A,  having  obtained  a  verdict  and 
judgment  of  reatitution,  in  a  process  of  forcible 
entry  and  detainer  against  B,  brought  trespass 
to  recover  damagea,  sustained  by  reason  of  his 
bein^  kept  out  of  possession  of  the  premises  for 
the  time  intervening  between  the  entry  and  the 
restitution,  and  on  the  trial,  B  offered  in  evi- 
dence, for  the  purpose  of  repelling  A's  claim  for 
damages,  the  record  of  a  judgment  in  his  favor 
against  A,  in  a  summary  process  to  recover 
possession  of  the  premises,  in  connection  with 
evidence  that  the  acta  complained  of  were  done 
by  B,  by  virtue  of  this  judgment,  under  a  claim 
of  right,  —  it  was  held,  that  such  evidence  was 
admissible,  tb. 

137.  In  actions  of  trespaas  for  injuries  contin- 
ued after  the  actions  are  brought,  damages  may 
be  recovered  up  to  the  time  of  trial.  Pepoon  v. 
Clarlu,  1  Rep.  €k>n.  Ct.  137. 

138l  Damages  in  compensation  of  an  injury 
in  toe  nature  of  trespaaa  will  not  pass  by  a  con- 
Teyance  of  the  land.  SckuylkiU  Co.  v.  Decker^ 
Heath,  343. 

139.  In  an  action  by  the  mortgagee  of  a  mil] 
privile^  fbr  flowing  the  water  back  so  as  to 
render  it  useless,  the  measure  of  damages  is  the 
interest  of  the  value  of  the  privilege,  if  unob- 
atmcted,  from  the  time  of  taking  possession. 
Hatek  V.  Dwigkt,  17  Mass.  289. 

140.  In  trespass  ^luirs  dausuim,  the  plaintiff 
^"^7  P^^  evidence  of  consequential  damages, 
sustained  by  the  plaintiff  in  his  crop,  by  reaaon 
of  the  driving  away  negroes  of  the  defendant. 
Johnson  v.  Courts^  3  Har.  &  M'Hen.  510. 

141.  An  act  of  the  legislature  authorized  a  cor- 
pcntiooi  to  make  a  canal,  and  provided  that  any 


person  who  might  be  damaged  by  the  works  of 
the  corporation,  might  apply  to  the  superior 
court,  and  have  his  dama^^es  adjudged  to  him.  It 
was  held,  that  this  provision  was  not  intended 
to  give  a  remedy  from  time  to  time,  as  the  dam- 
ages might  actually  arise,  but  to  give  a  remedy 
at  once,  for  all  the  damagea  that  might  be  sus- 
tained by  having  the  lancb  perpetually  subjected 
to  the  incumbrances  laid  upon  them  by  the  cor- 
poration, under  the  act.  Woods  v.  Jr.  M.  Co. 
5  N.  Hamp.  467. 

142  Where  land  is  taken  by  a  city  to  widen  a 
street,  it  is  to  be  estimated  at  its  value  when  ta- 
ken, in  the  assessment  of  damages.  Parks  v. 
City  of  Boston,  15  Pick.  196. 

143.  The  mortgagor  under  the  Pennsylvania 
act  of  8th  March,  1815,  may  sue  for  damages 
for  the  injury  of  the  lands  ',  the  mortgagees  can- 
not interfere  before  judgment,  but  after,  they 
may  petition  to  take  the  money  out  of  court. 
Schuylkill  Co.  v.  Thobum,  7  S.  d^  R.  411.  The 
measure  of  damages  is  the  difference  between 
what  the  property  would  have  sold  for  when 
damaged,  and  what  if  it  were  not  damaged,  ih. 

144.  In  an  action  for  overflowing  the  lands  of 
the  plaintiff  by  a  dam,  the  plaintiff  is  entitled  to 
nominal  damages,  if  he  cannot  prove  any  special 
Pastorius  v.  Fisher^  1  Rawle,  27. 

145.  Where  an  act,  establishing  a  turnpike 
company,  provides  for  indemnity  to  the  owners 
of  land  taken,  and  the  amount  of  damages  to  be 
assessed  and  paid  before  taking  the  land,  if  the 
company  and  the  owner  of  the  land  agree  that  the 
work  may  go  on,  and  the  darosf  es  be  assessed 
afterwards,  the  law  implies  a  liability  on  the 
part  of  the  corporation  to  pay  the  damages  when 
assessed.  Blanckard  v.  M.  fy  S.  Turnpike  Co.  1 
Dana,  86. 

146.  According  to  the  common  law,  the  stat- 
ute law  of  Virginia,  the  principles  of  equity,  and 
those  of  the  civil  law,  the  successful  claim- 
ant of  land  IS  entitled  to  an  account  of  the  mesne 
profits ;  and  the  common  law  recognises  no  dis- 
tinction on  this  subject  between  a  bona  Jide  pos- 
sessor, and  a  holder  mala  fide.  Green  v.  Biddle^ 
8  Wheat.  1. 

147.  In  an  action  for  obstructing  a  water- 
course, the  court  ordered  the  jury  to  find  the  full 
value  of  the  land  overflowed  in  damasries,  under 
the  circumstances  of  the  case.    ^jum.  4  Dall.  147. 

148.  The  defendant  dug  a  ditch,  whereby  wa- 
ter was  conducted  from  his  brewery  to  a  pit  in 
the  plaintiff's  brick-yard ;  the  water  became  of* 
fensive,  and  the  plaintiff  filled  it  up  by  order  of 
the  board  of  health.  Held,  that  if  the  filling  up 
was  necessary,  the  expense  should  be  included 
in  the  assessment  of  damages  in  an  action  for 
the  nuisance.     Skaw  v.  CumnUskeyj  7  Pick.  76. 

149.  A,  having  recovered  in  ejectment  against 
B,  sued  him  for  mesne  profits,  and  obtained 
judgment  on  demurrer.  While  that  suit  was 
pending,  B  brought  an  ejectment  against  A  for 
the  premises,  and  recovered.  On  A  s  executing 
his  writ  of  inquiry,  B  offered  his  judgment  in  ev- 
idence in  mitigation  of  damages ;  but  the  record 
not  showing  the  date  of 'the  demise,  and  that  B's 
title  had  commenced  before  A*8  cause  of  action, 
it  was  considered  inadmissible.  BumHn  v.  Dv* 
ckane,  1  Blackf.  255. 

150.  Where  the  damages  of  overflowing  land 
were  not  equal  to  what  was  sworn  to  by  some 
of  the  witnesses,  the  court  ref\ised  to  set  aside 
the  verdict,  though  they  seemed  high.  Winans 
V.  Brookfield,  2  Smith,  847. 

151.  In  trespass  qti.  cl.fr.  for  destroying  pari 
of  a  mill-dam,  the  plaintifia  were  allowed  to  re- 
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the  mortgifte.  The  latter,  procuring  his  deed  to 
be  first  recorded,  held  the  land.  Held,  that  A 
was  liable  to  B  on  the  covenant  of  warranty, 
and  that  the  measure  of  damaipes  was  the  amount 
doe  on  the  mortffaffe.  Curtis  t.  Deering,  3  Fairf. 
499. 

351.  Where  there  has  been  an  eviction,  in  an 
action  upon  a  covenant  of  warranty  of  lands,  the 
measure  of  damages  is  the  value  of  the  lands  at 
the  time  of  the  eviction.  Gor4  v.  Brazier^  3 
Mass.  523.  Wyman  v.  BaUard,  12  Mass.  304, 
906.     Guerard  v.  Rivera,  1  Bay,  265. 

352.  In  an  action  on  the  covenant  of  warranty 
of  lands  sold,  the  rule  of  damages,  in  the  state 
of  Maine,  is  the  value  of  the  land  at  the  time  of 
the  eviction.  Cushman  v.  Blanehard,  2  Greenl. 
266. 

353.  And,  where  there  has  beeo  an  eviction 
by  judgment  of  law,  the  damages  are  the  value 
of  the  land  at  the  time  of  the  eviction,  and  ex- 
penses  incurred  in  defending  the  suit,  including 
fees  paid  counsel.     Stoett  v.  Patrick,  3  Fairf.  9. 

354.  The  grantee's  dama^,  or  an  eviction,  is 
the  consideration  money,  with  interest,  for  such 
time  as  he  is  liable  for  mesne  profits,  and  the 
costs  of  the  ejectment  suit  against  him.  Benntt 
V.  Jenkins,  13  Johns.  50.  Bender  v.  Fromherger, 
4  Dall.  441.  Caxe  v.  atrwtU,  2  Bibb,  273.  Low- 
ther  V.  CamtiumtDealth,  1  H.  db  M.  202.  WaOaee 
V.  TaXkot,  1  M'Cord,  466.  SUnU  v.  Jackson,  2 
Rand.  132;   1  Browne,  361. 

355.  Where  a  covenant  of  warranty  by  a  dev- 
isee is  broken  by  a  subsequent  levy  by  a  cred- 
itor  of  the  testator,  the  mea/rare  of  damages  is 
the  value  of  the  land  at  the  time  of  eviction  with 
interest.    BigeUno  v.  Jones,  4  Mass.  512. 

356.  Where  one  has  been  evicted  of  a  valua- 
ble part  of  a  tract,  unfairly  sold,  the  measure  of 
damages  is  the  injury  sustained  by  the  loss  of 
the  land,  not  the  rate  per  acre  to  be  given  for 
the  whole  tract.    King  v.  Pyle,  8  S.  db  R.  166. 

357.  Where  a  grantee  is  evicted,  the  measure 
of  his  damages  against  the  grantor  must  be  the 
price  paid  for  the  land  and  interest.  Conse- 
quential damages  cannot  be  recovered.  Hen- 
ning  V.  Withers,  2  Const.  Rep.  584. 

^8.  Where  one  is  evicted  of  a  part  of  prem- 
ises  conveyed  to  htm  bv  warran^  deed,  he  is 
entitled  to  recover  only  that  part  of  the  purchase 
money  paid  for  the  land  lost,  and  the  interest  and 
costs.     Dimmiek  v.  Loekwood,  10  Wend.  142. 

359.  Land  was  sold  with  covenant  that  the 
vendor  was  seised  of  the  whole  tract,  but  a  por- 
tion of  the  land  was  ret  overed  of  the  grantee,  in 
ejectment.  Held,  in  an  action  on  the  covenant, 
that  the  plaintiff  should  recover  the  value  of  the 
land  deficient.  Bryan  v.  Smallvfood,  4  Har.  db 
M'Hen.  483. 

360.  Where  property  under  lease  is  sold  by 
execution,  and  purchased  by  several  persons  as 
partners,  the  sum  for  which  it  was  leased  is 
not  the  criterion  of  the  profits,  in  a  subsequent 
settlement  between  them.  Clift  v.  Stockdon,  4 
LitL  215. 

361.  Where  A,  in  consideration  of  $500,  cov- 
enanted to  convey  to  B  50  acres  of  land,  by 
a  good  warranty  deed,  on  or  before,  Ac.,  or,  in 
lieu  thereof,  to  pav  him  $800,  —  it  was  held,  that 
B,  on  the  breach  of  the  covenant,  should  be 
liable  to  A  for  $800  with  interest,  the  same  being 
in  the  nature  of  liquidated  damages,  and  not  a 
penalty.     SHosson  v.  Beadle,  7  Johns.  72. 

362.  An  agreement  recited  that  D  had  sold  to 
W  tracts  of  land,  sold  by  A  to  C  and  R,  and  by 
their  agents  sold  to  D,  and  for  which  D  had  ex- 
ecuted a  deed  to  W ;  and  D  covenanted  with  W, 


that  a  deed  should  be  executed  to  him,  convey* 
ing  to  him  the  said  lands  of  C  and  R,  by  a  given 
day,  and  to  that  he  bound  himself  in  a  certain 
penalty.  Held,  that  the  sum  was  not  liquidated 
damages.  Dyer  v.  Dorsey,  1  Gill  db  John.  440. 
In  such  case,  it  was  held,  that  the  sum  of  monej 
necessary  to  pay  for  obtaining  the  title  of  C  and 
R,  furnished  the  true  measure  of  damages  for  a 
breach  of  D*s  covenant,  the  proof  of  whish  sum 
was  on  the  plaintiff;  and  that  whatever  sum  of 
money  remained  in  the  hands  of  the  plaintiff,  on 
account  of  the  purchase  by  him  of  D,  should  be 
deducted,  ib, 

363.  Where  it  was  covenanted  between  the 
lessee  and  lessor  that,  at  the  expiration  of  the 
term,  the  buildings  and  improvements  on  the 
demised  premises  should  be  valued  bv  a  certain 
number  of  persons  to  be  chosen  by  the  parties, 
which  valuation  the  lessor  would  pay  to  the 
lessee,  and  on  the  expiration  of  the  term,  the 
lessor  ref\ised  to  agree  on  appraisers,  and  the 
lessee  appointed  them,  and  had  the  appraisement 
made, — it  was  held,  that  the  valuation  thus 
made,  being  ex  parte,  was  not  conclusive  as  to 
the  amount  of  damages,  but  that  they  were  to 
be  ascertained  by  the  jury.  HoVUday  v.  Mat' 
skaU,  7  Johns.  211. 

364.  A  and  B,  being  seised  of  land  as  devisees 
for  life,  and  also  seized  in  fee,  as  heirs  of  the 
devisor,  of  two  sixths  of  the  same  land,  and 
having  conveyed  the  land  by  deed,  in  fee,  with 
covenants  of  seizin,  dbo.,  —  it  was  held,  that  the 
grantee  could  recover  damages  for  a  breach  of 
me  covenant  of  seizin,  in  proportion  only  as  the 
title  had  failed ;  that  is,  four  sixths  of  the  con- 
sideration money,  with  interest,  deducting  the 
value  of  the  life  estate  in  the  four  sixths,  but 
without  allowing  interest  during  the  Urea  of  the 
defendants,  as,  during  that  time,  the  plaintifis 
could  not  be  called  on  for  mesne  profits.  G«- 
thrie  v.  PugsUy,  12  Johns.  126. 

365.  Where  real  estate  is  sold  bv  auction,  and 
a  written  memorandum  made  of  the  sale  by  the 
auctioneer,  and  a  deed  tendered  to  the  pur 
chaser,  which  he  refuses,  the  measure  of  dam- 
ages against  him  is  the  price  at  which  the  land 
was  struck  off,  with  interest,  although  the  title 
remains  as  before ;  the  purchaser  having  his 
remedy  upon  the  same  contract,  should  the  sell- 
er renise  to  deliver  the  deed  upon  a  new  de- 
mand.   Mna  V.  Plufnmer,  4  Greenl.  258. 

366.  Where  A,  in  order  to  purchase  certain 
mortgaged  land,  paid  to  the, mortgagee  the  value 
of  his  interest  therein,  and  the  mortgagee  recon- 
veyed  to  the  mortgagor,  to  enable  him  to  ^ve  a 
deed  to  A  of  the  whole  estate,  but  immediately 
afterwards,  and  before  said  deed  was  executed, 
attached  the  land  in  a  suit  against  the  mortgagor, 
—  in  an  action  of  trespass  by  A  against  the  mort- 
l^agee,  for  subsequently  levying  on  the  land,  A 
18  only  entitled  to  nominal  damages,  no  actual 
injury  having  been  done  to  the  land.  Spear  v. 
Hvbbard,  4  Pick.  143. 

267.  A  and  B,  being  joint  proprietors  of  a 
tract  of  land,  of  which  A  had  conveyed  a  part 
by  deed,  with  covenant  of  quiet  enjoyment  and 
warranty,  agreed  to  make  partition,  in  such  a 
manner  as  "^^  ^®  P^^  conveyed  by  A  should 
be  set  o^  ^  his  portion.  They  accordingly  ap- 
pointed thftf^  persons  to  make  the  partition,  and 
covenan^ytic  A^^^te  releases  to  each  other. 
The  p^jTrd^j  wm  made,  but  B  refused  to  exe- 
cute tbl^^^  afi'  ^'^  "^  action  by  A  against  B, 
it  wa»  J  ^l^^wftt  ^«  plaintiff  could  npt  recover 

breach  of  the  agreement  to 
\hA  conrnderation  expressed 
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iB  the  deed  to  his  frentee,  who  had  neyer  been 
eTicted,  his  liabilitj  being  only  contingent. 
8k£fmrd  t.  jRyer«,  15  Johns.  497. 

366.  If  an  execution  against  the  estate  of  a 
deceased  testator  be  leried  on  lands  in  possession 
of  a  grantee  of  a  derisee,  and  within  the  jear 
the  iukd  be  redeemed  by  the  grantee, — in  an  ac- 
tion of  coyenant  broken  against  the  deyisee,  the 
plaintiff  will  recoyer  as  damages  the  amount 
paid  for  the  redemption,  with  interest  from  the 
time  of  payment  to  the  time  of  judgment.  Wy^ 
SM»  y.  BrigtUm^  4  Mass.  150. 

369.  Upon  a  coyenant  by  a  yendor  to  render 
other  lands  equal  in  yalue,  in  case  the  land  sold 
should  be  taken  by  a  better  claim,  the  yalue  of 
the  land  sold  at  the  date  of  the  coyenant  is  the 
rule  of  compensadon.   Davis  y .  Hall^  2  Bibb,  590. 

370.  Where  a  judgment  creditor  neglected, 
for  a  month  after  his  execution  had  been  leyied 
on  lands  of  his  debtor,  to  receiye  seizin,  where- 
by the  levy  was  lost,  and  the  oflScer  afterwards 
neglected  to  return  the  execution  in  season  to 
be  recorded  within  three  months,  the  officer  was 
liable  to  nominal  damages  only.  WaUrkause  y. 
WaiU,  11  Mass.  207. 

371.  In  ejectment,  the  jury  may  assess  dam- 
ages, not  only  for  the  rents  and  profits,  but  for 
waste  committed  on  the  premises.  AUop  y. 
Fee&,  2  Root,  224. 

372.  In  an  action  upon  the  coyenants  in  a 
conyeyance,  where  it  appeared  there  was  a  title 
paramount  to  that  deriyed  from  the  defendants, 
but  there  had  been  no  eyiction,  the  rule  of  dam- 
ans was  held  to  be  the  consideration  money 
with  interest     Harris  y.  JfewsU^  8  Mass.  262. 

373.  In  an  action  on  the  coyenant  of  warranty 
by  the  yendee  against  the  yendor,  it  was  held, 
that  the  proper  measure  of  damages  was  the 
purchase  money,  with  interest  from  the  date  of 
the  actual  eyiction,  the  costs  incurred  in  defend- 
ing the  title,  and  such  damage  as  the  yendee 
niay  haye  paid,  or  may  be  shown  to  be  clearly 
liable  to  pay,  to  the  person  who  eyicted  him. 
ThreUuU  y.  FUzkwgh,  2  Leigh.  451. 

374.  In  an  action  for  a  breach  of  a  coyenant 
fixr  qoiet  enjoyment,  the  jury  or  referees  may  al- 
low, besides  the  amount  of  injury  sustained  at 
the  time  of  the  breach,  interest  on  that  amount 
up  to  the  time  of  finding,  or  award,  as  a  portion 
of  the  damages.   Hovsy  y.  JVaaoton,  11  Pick.  421. 

375.  The  amount  paid  for  extingruishing  the 
paramount  title,  with  expenses  attending  the 
same,  incurred  before  and  afler  suit,  with  the 
exception  of  money  paid  for  counsel  fees,  will 
be  the  measure  of  damages  in  an  action  for 
breach  of  the  coyenant  of  warranty.  LeffingtotU 
y.  EUiotL,  10  Pick.  204.  See  rAnysry.  aemmce, 
22  Pick.  490. 

376.  The  defendant  conyeyed  land  to  the 
plaintiff  in  mortgage,  and  gaye  a  bond,  with 
condition  that  he  would  dircharge  all  incum- 
brances. The  plaintiff  haying  entered  for  fore- 
elosure^  a  prior  mortgagee  recoyered  judgment 
for  possession,  and  afterwards  entered  upon  the 
plaintiff,  and  eyieted  him.  The  measure  of  dam- 
ages is  the  amount  of  the  first  mortgagee's  judg- 
Bient  and  costs,  with  interest  to  i&  time  of  the 
^intiffs  judgment.       fFeimare  y.    Green,   11 

■■Cm.  ^QmS* 

377.  Damages  for  breach  of  a  coyenant  for 
V^  enjoyment,  accruing  both  before  and  after 
the  death  of  the  eoyenantor,  may  be  recoyered 
ui  one  and  the  same  action  against  his  adminis- 
tntor.  Hovey  y.  JVswton,  11  Pick.  421.  In  such 
Mtion,  the  jury  or  referees  may  allow,  besides 
the  amount  of  injury  sustained  at  th9  liine  oC 


the  breach,  interest  on  that  amount  up  to  the 
time  of  the  award,  as  a  portion  of  the  dam- 
ages. i6. 

(  g.)    Jfuisanees  and  Defects  in  Ways,  ^e. 

378.  In  an  action  on   the  case,  for  damages 
from  a  public  nuisance,  damages  sustained  since 
the  commencement  o£  the  action  are  not  recoT 
erable.     Duncan  v.  Markley,  Harper,  276. 

379.  By  statute,  in  Connecticut,  double  dam- 
ages are  giyen,  in  an  action  against  a  town  for 
an  injury  suffered  through  the  insufficiency  of 
a  town  bridge,  where  no  notice  in  writing  is 

giyen   of  such   insufficiency.     Bill  y.  Lyme,  2 
.oot,  213. 

(h.)    Marine  Torts, 

380.  The  probable  profits  of  a  yoyage  are  not 
a  fit  mode  for  the  ascertainment  of  damages  in 
cases  of  marine  torts.  The  Amiable  Jfaney,  3 
Wheat.  546.    La  Amistad  de  Rues,  5  Wheat.  385. 

381.  If  the  yessel  and  cargo  are  lost,  the  true 
measure  is  their  actual  yalue,  with  interest  from 
the  time  of  the  trespass.  If  they  haye  been  re- 
stored after  detention,  demurrage  has  generally 
been  allowed  for  the  yessel,  and  interest  on  the 
yalue  of  the  cargo.  If  they  haye  been  sold,  then 
the  gross  amount  of  the  sales,  with  interest ;  and 
if  the  sale  was  under  disadyantageous  circum- 
stances, or  not  at  the  place  of  the  destination  of 
the  property,  sometimes  an  addition  of  ten  per 
cent.     The  ApoUon,  9  Wheat.  362. 

382.  A  yessel  and  cargo  were  condemned  in 
the  district  and  circuit  court,  and  the  decree  was 
affirmed  in  the  supreme  court  of  the  United 
States,  where  the  court  were  of  opinion  that  the 
damages  should  be  computed  at  six  per  cent,  on 
the  amount  of  the  appraised  yalue  of  the  cargo, 
(which  had  been  deliyered  to  the  claimant  on 
bail,)  including  interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  district  court.  The 
Diana,  3  Wheat.  58. 

383.  An  American  brig  was  captured  by  three 
British  priyateers,  and  sent  to  Nassau.  One  of 
the  priyateers  preyiously  put  on  board  of  her 
sundry  yaluable  goods,  to  be  carried  to  Nassau. 
The  British  captain  libelled  for  his  goods ;  but 
it  being  proyed  there  was  no  ground  for  capture, 
the  owners  of  the  brig  recoyered  damages  out 
of  the  goods,  and  the  rest  were  adjudged  to  be 
restored.  British  Consul  y.  Thompson,  Bee, 
141. 

384.  A  commander  of  a  ship  of  war  of  the 
United  States,  in  obeying  his  instructions  from 
the  president,  acts  at  his  peril ;  and  if  those  in- 
structions are  not  strictly  warranted  by  law, 
he  is  answerable  in  damages  to  any  person  in- 
jured by  their  execution.  LitUe  y.  Barreme,  2 
Cranch,  170. 

385.  The  owners  of  a  priyateer  are  not  to  be  held 
liable  for  a  marine  trespass  upon  neutral  prop- 
erty, for  exemplary  damages,  but  only  for  the 
actual  loss  or  injury  sustained.  The  jSmiaUe 
Jfan4y,  3  Wheat.  546. 

386.  Where  a  steamboat  was  hired  for  the 
purpose  of  towing  a  yessel,  to  which  she  was 
fastened,  and  both  were  under  the  direction  of  a 
licensed  pilot,  the  owner  of  the  steamboat  is  not 
entitled  to  damages  on  account  of  injury  sus- 
tained in  the  course  of  the  nayigation,  and  not 
caused  by  undue  negligence  of  the  pilot.  Reeves 
y.  t%e  Constitution,  Gilpin,  579. 

387.  When  goods  are  destroyed  or  materially 
injured  on  board  a  yessel  in  the  port  where  they 
are  shipped,  the  damages  must  be  ascertained 
by  the  diffisrence  between  the  prime  cost  and 
eharges,  and  the  sales  at  the  port  of  shipmeaU 
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and  not  by  the  pro1>abIe  profito,  if  the  goods  had 

S^ne  safe  to  the  port  of  dettination.    Dusar  y. 
imgtaroyd,  1  W&flh.  C.  C.  13. 


DEBT. 

1.  When  and  for  tohat  the  Action  of  Debt  lies. 
II.  Of  the  Pleadings,  Evidence,  and  Judgment 

in  Debt. 
III.  JdiseeUaneous. 

1.  When  and  for  what  the  Action  of  Debt  lies. 

L  If  an  obligor  promises  to  pay  a  sum  certain, 
though  to  be  raised  from  a  specified  fund,  debt  is 
the  proper  action.  PoUard  y.  Yoder,  2  A.  K. 
Marsh.  264. 

2.  Semble,  that  debt  lies  in  all  cases  whore  a 
sum  certain  is  due  to  the  party,  although  it  arise 
from  a  collateral  undertaking.  BtUlard  y.  BeU, 
1  Mason,  243. 

3.  In  Maryland,  an  action  of  debt  will  not  lie 
on  a  promissory  note.  Ldndo  y.  Gardner,  1 
Cranch,  343 

4.  Debt  does  not  lie  by  an  endorsee  a^nst 
the  endorser  of  a  promissory  note.  Whiting  y. 
King,  Minor,  122.  Olive  y.  J^apier,  Cooke,  11. 
Nor  by  the  bearer  of  a  promissory  note,  payable 
to  bearer.    HotoeU  y.  Hallett,  Minor,  102. 

5.  Debt  lies  by  the  bearer  against  the  ma- 
ker of  a  promissory  note,  payable  to  bearer. 
And  it  is  not  ground  of  reyersal  of  judgment  in 
such  action,  that  it  is  entered  as  in  assumpsit,  it 
being  for  the  proper  sum.  Carroll  y.  Meeks,  3 
Porter,  226. 

6.  An  action  of  debt  will  not  lie  against  the 
acceptor  of  a  bill  of  exchange.  Smith  y .  Segar,  3 
H.  &  M.  394.    StoveU  y.  Woodson,  2  Munf.  302. 

7.  An  action  of  debt  will  lie  for  the  payment 
of  a  stipulated  sum  in  property.  SneU.  y.  Kirby, 
3  Mis.  21.     Dorsey  y.  Latorence,  Hardin,  508. 

8.  Debt  lies  on  a  specialty  for  the  payment  of 
a  sum  certain,  with  the  priyilege  to  the  obligor 
to  discharge  the  same  in  "  cotton."  Bradford  y. 
Stewart,  Minor,  44. 

9.  Debt  will  not  lie  upon  a  contract  for  the 
payment  of  money  only.  Van  Horn  y.  Hamil' 
ton,  2  South.  477. 

10.  Debt  wiU  not  lie  upon  a  writing  ac' 
knowledging  that  the  person  signing  it  has  bor- 
rowed a  watch  of  the  yalue  of  $20.  7%ayer  y. 
CampbeU,  2  Bibb,  472. 

11.  Debt  will  not  lie  on  a  writing  to  pay  ^*a 
horse  at  the  yalue  of  j£30."  Watson  y.  M*J^airy, 
1  Bibb,  356. 

12.  Debt  will  not  lie  on  a  note  to  pay  $100 
in  leather,  or  other  property  of  its  yalue.  Bru' 
ner  y.  Kelsoe,  1  Bibb,  487. 

13.  Debt  will  not  lie  on  an  obligation  for  $89, 
to  be  discharged  in  bricks.  Mattox  y.  Craig,  2 
Bibb,  584. 

14.  A  single  bond,  payable  in  cotton,  will  sus- 
tain an  action  of  debt.  BolUngor  y.  JTiurston,  4 
Rep.  Con.  Ct.  447. 

15.  An  action  of  debt  may  be  maintained,  in 
Virginia,  on  a  note  in  writing,  for  the  payment 
of  money  or  tobacco,  and  the  declaration  need 
not  set  out  the  consideration  for  which  it  was 
made,  nor  ayer  that  it  was  for  yalue  receiyed. 
Crawford  y.  Daigh,  2  Vir^.  Caa.  521. 

16.  Debt  lies  on  a  promissory  note  for  a  cer- 
tain sum  payable  at  a  day  certain,  or  in  mer- 
chandise ;  and  it  is  not  necessary  to  ayer  a  fail- 
ure to  pa^  in  merchandise.  Henry  y.  Gamble, 
Minor,  15. 


17.  Debt  lies  in  fayor  of  a  holder  of  a  diahon* 
ored  bank  note,  against  a  stockholder  in  the 
bank,  to  recoyer  the  amount  of  the  note,  under 
the  proyisions  of  the  bank  charter  making  the 
stockholders  liable  for  such  note  in  such  case. 
BuUard  y.  Bell,  1  Mason,  243. 

18.  On  a  note  under  seal  for  the  payment  ol 
$220,  one  half  payable  in  one  year,  and  the 
other  half  in  two  years,  with  interest,  —  held, 
that  debt  would  not  lie  till  the  last  payment  was 
due.     Famham  y.  Hay,  3  Blackf.  167. 

19.  Debt  will  not  lie  on  a  writing  obligatory 
for  the  payment  of  a  certain  sum  in  bank  notes. 
WUson  y.  Hickson,  1  Blackf.  230.  Osbom  y. 
FuUon,  ib.  234.  Scott  y.  Conover,  1  Hals.  222. 
CampbeU  y.  Weister,  1  Litt.  30. 

20.  On  an  obligation  for  the  payment  of 
**  $100,  to  be  paid  in  money  receiyable  in  the 
United  States'  land  office,"  debt  will  not  lie. 
Sinclair  y.  Piercy,  5  J.  J.  Marsh.  63. 

21.  Debt  on  judgment  is  not  a  local  action, 
and  the  yenue  may  be  laid  in  any  county  "in  the 
state.     Goodrich  y.  Colvin,  6  Cow.  397. 

22.  An  action  of  debt  is  an  appropriate  remedy 
on  a  foreign  judgment.  JifJntire  y.  Carruthj 
1  Const.  Rep.  457.  Headly  y.  Roby,  6  Ham. 
527. 

23.  An  action  of  debt  on  a  judgment  is  sofl- 
tainable,  without  ayerring  speciu  facts,  as  a 
reason  for  bringing  it.  Denison  y.  WiUiofms^  4 
Conn.  402. 

24.  Debt  is  the  proper  remedy  upon  a  foreign 
judgment,  *^  for  the  sum  of  $220,  which  may 
be  discharged  by  the  payment  of  $110,"  and  the 
declaration  may  be  for  tne  latter  sum.  Cwrter  ▼• 
Crews,  2  Porter,  81. 

25.  Debt  lies  on  the  record  of  a  recoyery  in  a 
sister  state,  if  only  certified  exemplification  is 
produced,  of  a  judgment  yalid  in  the  state  where 
rendered,  though  not  founded  on  personal  ser- 
yice.     Hunt  y.  Maifield,  2  Stew.  124. 

26.  An  action  cannot  be  maintained  in  New 
York  on  a  judgment  recoyered  in  another  state, 
in  an  action  commenced  by  attachment  of  goods, 
there  being  no  personal  summons  or  actual  no- 
tice to  the  defendant.  Kitbum  y.  Woodworth^  5 
Johns.  37. 

27.  Debt,  not  assumpsit,  lies  on  a  justice's 
judgment  of  New  York  ;  it  beinff  equiyalent,  at 
least,  to  a  specialty.  James  y.  Henry,  16  Jolms. 
233. 

28.  Debt  will  lie,  in  Indiana,  on  the  jadgment 
of  a  justice  of  the  peace  in  another  state.  CMs 
y.  DriskeU,  1  Blackf.  16. 

29.  Debt  on  judgment  will  lie  where  an  ex- 
ecution has  been  leyied  irregularly,  and  withoat 
producing  satisfaction.  Fish  y.  Sawyer^  11 
Conn.  545. 

30.  Debt  lies  on  a  judgment  against  two  joint 
debtors,  though  one  was  not  arrested,  and  did 
not  appear  in  the  original  action  ;  and  the  jadg- 
ment is  prima  facie  eyidence  against  the  party 
not  brought  into  court ;  but  he  will  be  admitted 
to  proye  that  the  original  debt  was  the  sole  debt 
of  the  other  defendant.  Townsend  y.  Carman^ 
6  Cow.  695. 

31.  Debt  will  lie,  as  well  nm  scire  facias ^  on  a 
judgment  which  has  been  nominally  satisfied  by 
a  leyy  of  the  execution  on  real  estate,  the  title  to 
which  was  not  in  the  debtor ;  the  remedy  pro- 
yided  by  statute  of  Maine  of  1823,  c.  210,  beins 
merely  cumulatiye.  Ware  y.  Pike,  3  Greenl. 
303. 

32.  In  New  Hampshire,  debt  will  not  lie  upon 
a  judgment  where  an  execution  on  such  judLgw 
ment  has  been  extended  upon  land  in  which  the 
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jttd^ment  debtor  had  no  interest.  The  remedy 
is  a  atire  fadas.     Green  r.  BaUey^  3  N .  Hamp .  33. 

33.  The  general  doctrine  is,  that  an  action  of 
debt  cannot  be  soatained  on  a  decree  in  chancery. 
Elliot  T.  Ratfy  2  Blackf.  31. 

34.  Debt  wiU  lie  as  well  on  a  decree  of  a  court 
of  chancery,  in  another  state,  as  on  a  judgment 
of  a  court  whose  proceedings  are  accordm^  to 
the  course  of  the  common  law.  M'Kim  y.  Odom, 
3  Fairf.  94.  WUUams  r.  Preston,  3  J.  J.  Marsh. 
600.     Drakdy  ▼.  Book,  2  Root,  138. 

35.  Debt  lies,  in  another  state,  on  a  decree  of 
the  chancellor  of  New  Jersey  for  the  payment 
of  a  specific  sum,  under  the  New  Jersey  act  of 
13  June,  1779.    Post  ▼.  Ifeafie,  3  Caines,  22. 

36.  The  action  of  debt  is  maintainable,  in  Al- 
abama, on  a  decree  in  chancery  in  another  state, 
for  the  payment  of  money.  Green  r.  FoUey,  2 
Stew.  d&  Port.  441.  Whether  the  action  would 
lie  on  such  decree,  passed  in  a  country  foreign 
to  the  United  States — qutere,  ib.  In  such  action 
judgment  must  be  for  interest  at  the  same  rate 
allowed  in  the  decree,  ib, 

37.  Debt  lies  against  executors  upon  a  simple 
contract.     Childress  v.  Emory,  8  Wheat.  642. 

38.  Debt  will  lie  upon  the  legal  liability  of 
an  executor  who  has  assets.  Knapp  y.  Harford, 
6  Conn.  170. 

39.  Debt  lies  against  an  executor,  in  Alabama, 
to  recoyer  a  legacy.  Pettigrew  y.  PetHgrew,  1 
Stew.  580. 

40.  Debt  lies  against  administrators  on  a  de- 
cree of  probate  to  pay  oyer  money,  the  remedy 
on  their  bond  being  cumulatiye.  Siorer  y.  Storer, 
6  Mass.  390. 

41.  Debt  will  not  lie  against  an  administrator 
in  Pennsylyania  on  a  judgment  against  a  foreign 
administrator  of  the  same  intestate.  Brodie  y. 
Bicldey,^  Rawle,  431. 

42.  Debt  lies  to  recoyer  a  sum  of  money  de- 
creed as  alimony.  Howard  y.  Howard,  15  Mass. 
196. 

43.  Debt  will  not  lie  on  a  bail  bond  in  Massa- 
chusetts and  New  Hampshire.  Crane  y.  Keating, 
13  Pick.  339.  See  Lane  y.  &mUh,  2  Pick.  281. 
Pierce  y.  Read,  2  N.  Hamp.  359.  Otherwise,  in 
Missouri.     Palmer  y.  Atehinson,  1  Mis.  176. 

-  44.  But  debt  lies  on  a  recognizance  to  the 
commonwealth.  ComfmonweaWi  y.  Green,  12 
Mass.  1.  And  on  a  recognizance  by  a  debtor 
to  his  creditor,  entered  into  before  a  justice  of 
the  peace,  though  the  statute  giyes  an  execution 
immediately.     Green  y.  Dana,  13  Mass.  493. 

45.  In  Rhode  Island,  an  action  of  debt  for  an 
escape  is  a  legal  remedy,  that  action  being  in- 
corporated into  their  laws  by  implication  firom 
the  adoption  of  the  English  laws.  Steere  y. 
Fieli,  2  Mason,  486. 

46.  Where,  on  execution  against  two,  one  has 
been  committed,  admitted  to  the  liberties,  and 
escaped,  and  his  bail  bond  assigned  by  the 
sheriff  to  the  execution  creditor,  and  receiyed 
by  him,  he  cannot  afterwards  maintain  debt  on 
judgment  against  both.  Dewey  y.  Bradbury,  2 
Tyler,  201. 

47.  Debt  lies  in  fayor  of  the  United  States 
against  the  importer  for  duties  due  on  goods  im- 
ported.     Unitai  States  y.  Lyman,  1  Mason,  482. 

48.  Debt  lies  against  the  importer  for  duties 
on  smuggled  goods.  So  where  by  mistake,  or 
accident,  or  fraud,  no  bond  is  giyen  to  secure 
them.  So  where  short  duties  only  haye  been 
paid.  ib. 

49.  The  right  to  duties .  accrues  by  the  im- 
portation, with  an  mtent  to  unlade,  and  im- 
Dediately  upon  the  importation  the  duties  be- 


come a  personal  charge  and  debt  on  the  im- 
porter.    United  States  y  Lyman,  1  Mason,  482. 

50.  An  action  of  debt  will  lie  in  fayor  of  the 
United  States,  to  recoyer  the  penalty  giyen  by 
the  first  supplementary  act  to  the  embargo  act, 
approved  January  9,  1808,  for  being  knowingly 
concerned  in  a  xoreign  yoyage,  in  yiolation  of 
that  act.     United  States  y.  Allen,  4  Day,  474. 

51.  Where,  by  mistake,  fraud,  or  accident,  tlie 
tonnage  and  light  duties  payable  by  law  are  not 
paid  by  the  owner  of  a  yessel,  an  action  of  debt 
lies  against  him  to  recoyer  them ;  but  not  against 
a  mere  consignee.     United  States  y.  Hathaway, 

3  Mason,  324. 

52.  A  bond  taken  at  the  custom-house  to  se 
cure  the  duties  due  by  the  importer  is  not  an 
extinguishment  of  the  debt  so  accruing,  but 
merely    collateral    security    for    its    payment. 
United  States  y.  LyTnan,  1  Mason,  482. 

53.  Where  two  haye  incurred  the  forfeiture  of 
a  penalty  under  a  statute,  debt  may  be  main- 
tained against  one  only,  to  recoyer  the  penalty. 
Powers  y.  Spear,  3  N.  Hamp.  35. 

54.  An  action  of  debt  in  the  name  of  a  late 
partnership  lies  on  a  bond  assigned  to  trustees 
to  pay  off  partnership  debts.   Kerr  y.  Hawthorne^ 

4  Testes,  170. 

55.  An  action  of  debt,  in  the  name  of  the 
treasurer  of  the  state  of  Connecticut,  for  the 
penalty  giyen  by  statute  for  retailing  spirituous 
liquors  without  a  license,  cannot  be  sustained. 
Spencer  V.  Huntington,  6  Conn.  312. 

56.  Debt  is  not  the  proper  remedy  against  a 
sheriff,  in  Virginia,  for  Icyyinff  an  execution 
upon  the  property  of  the  plaintiff's  tenant,  with- 
out paying  him  a  year's  rent.     Byrd  y.  Cocke,  1 

Wash,  fm, 

57.  Debt  on  recognizance  entered  by  priyate 
informers,  upon  motion  and  order  for  new  bail 
before  a  justice  holding  a  court  of  inquiry,  will 
not  lie  under  the  statute  of  1787.  Hazen  fy  Ux. 
y.  Smith  ^  Al.  1  Tyler,  105. 

58.  Debt  lies  to  recoyer  the  purchase  money 
of  lands  sold  under  articles  of  agreement,  and 
such  articles  should  be  set  forth  in  the  declara- 
tion.    Hvleer  y.  Burke,  11  S.  &  R.  238. 

59.  An  action  of  debt  does  not  lie  by  the  yen- 
dor  of  land,  sold  under  articles  of  agreement, 
against  the  assignee  of  the  articles  who  has  not 
paid  the  instalment.  Beach  y.  Morris,  12  S.  &, 
R.  16. 

60.  Where  one  party  has  entered  into  a  special 
contract  to  perform  work  for  another,  and  furnish 
materials,  and  the  work  is  done  and  the  mate- 
rials are  furnished,  but  not  in  the  manner  stipu- 
lated in  the  contract,  yet,  if  the  work  and  mate- 
rials are  of  any  yalue  and  benefit  to  the  other 
party,  debt  will  lie  for  the  amount  whereby  he 
IS  benefited.  Jforris  y.  School  District  Jfo.  1  in 
Windsor,  3  Fairf.  293. 

61.  Debt  is  the  appropriate  action  to  recoyer 
of  a  turnpike  corporation  damages  assessed  for 
land  taken.  Blanehard  y.  M.  fy  L.  Turnpike  Co. 
1  Dana,  86. 

62.  Debt  for  rent  reseryed  by  indenture  may 
be  maintained  by  an  assignee  of  the  lessor  against 
an  assignee  of  the  lessee.  Howland  y.  Coffin, 
12  Pick.  125.     Howland  y.  Coffin,  9  Pick.  52. 

63.  Debt  will  not  lie  when  the  cause  of  action 
grrowB  out  of  a  wrong,  and  not  a  contract.  Cham- 
berlin  y.  Coz,  1  Pen.  333. 

64.  In  New  Jersey,  in  courts  for  the  trial  of 
small  causes,  actions  arising  on  simple  contract 
must  be  brought  as  actions  of  debt,  and  not  oth- 
erwise. Witherly  v.  Morgan,  1  Pen.  83.  Chat- 
Hn  y.  Payday,  ib.  138.    Biker  y .  Jacobus,  ib.  328 
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65.  Debt,  and  not  urampiit^  ii  the  proper 
form  of  aetion  for  the  recoverj  of  money  from  a 
stakeholder  cf  a  bet  on  a  trotting  match.  And 
the  action  may  be  maintained  by  an  agent. 
JfKoon  y.  Caktity,  3  Wend.  4d4. 

66.  An  action  of  debt  on  jadgment,  in  New 
York,  liea  against  a  defendant  not  brought  into 
court,  when,  in  a  rait  against  joint  debtors,  the 
plaintiff  proceeds  nnder  the  statute  as  if  all  the 
defendants  were  brought  in,  and  takes  judgment 
against  all.  Csmum  y.  Townsend,  6  Wend.  206. 
8.  C.  6  Cow.  695. 

67.  Debt  lies  to  recoyer  the  treble  damages  giy- 
en  by  statute  of  1795,  c.  75,  §  3,  for  waste  pend- 
ing a  real  aetioa.    R4€dr,Damt^'Jil.S?'ick.blA. 

68.  Debt  will  lie  when  a  constable  has  paid 
money  on  an  execution  at  the  request  of  the 
defendant.     LUtU  y.  Gibbs,  1  South.  211 . 

69.  When  the  legislature  authorises  an  act, 
which,  in  its  natunu  consequences,  may  be  in- 
jurious to  the  property  of  another,  and  prescribes 
the  method  in  which  damages  are  to  be  ascer- 
tained, without  proyiding  a  specific  remedy  to 
enforce  the  payment  of  such  damages,  when  as- 
certained, debt  lies.  LdMtnan  r,  OleuU,  1  N. 
Hamp.  339. 

70.  Debt  lies  to  recoyer  the  land  damages  as- 
sessed  against  a  turnpike  under  the  statute,  no 
specific  remedy  being  proyided  therein.  Bigilou) 
y.  Comhridge^TumpUu^  7  Mass.  202.  Jej^ey  y. 
Blue  Hill  Tumpikej  10  Mass.  368.  Riee  y.  Barre 
Tumpikty  4  Pick.  130.  But  not  to  recoyer  them 
against  a  town,  the  statute  haying  proyided,  in 
such  case,  a  -specific  remedy  by  distress.  Gedr 
ney  y.  TiwMmry^  3  Mass.  307.  Or  to  recoyer 
the  treble  damages  giyen  to  the  owner  of  stolen 
goods  by  statute  of  1784,  c.  66,  a  specific  remedy 
therefor  being  giyen  by  such  statute.  SmUk  y. 
Drne,  5  Mass.  514.  Debt  lies  against  a  jailer 
for  a  wrongful  escape.  Porter  y.  Saytoardy  7 
Mass.  377. 

71.  In  New  Jersey,  neglect  to  make  money 
under  an  execution,  suffering  the  defendant  to 
escape,  and  not  returning  the  execution  in  thirty 
days,  may  all  be  united  in  an  action  of  debt 
against  a  constable.  Saiufford  y.  Co{fax^  1  South. 
120. 

72.  Actions  for  the  penalty  on  the  timber  act 
of  New  Jersey  must  be  debt,  and  must  so  appear 
on  the  record  of  the  justice.    Cato  y.  GtU,  Coxe, 

11.    Jflniash  y.  Gill^  ib.     Crane  y. ,  Coxe, 

63. 

73.  Debt  may  be  maintained  upon  an  injunc- 
tion bond  in  North  Carolina,  notwithstanding 
the  summary  remedy  giyen  by  the  acts  of  178i5 
and  1810.     duey  y.  Giles,  1  Dey.  A,  Batt.  1. 

74.  Debt  may  be  sustained  on  a  repleyy  bond. 
ChaHant  y.  Hart,  1  A.  K.  Marsh.  572. 

75.  Debt  will  not  lie,  in  New  Jersey,  for  the 
breach  of  a  contract  to  maintain  the  poor  of  a 
township,  by  reason  whereof  the  township  was 
obliged  to  pay  a  sum  of  money  for  the  mainte- 
nance of  a  pauper.  Sayres  y.  Springfield,  3  Hals. 
166. 

76  Debt  lies  on  a  Pennsylyania  bond,  signed 
with  an  L.  S.  instead  of  a  seal.  Meredith  y. 
Hinedale,  2  Caines,  361. 

77.  A  person  injured  or  defrauded  by  any 
fraudulent  conyeyance  may  maintain  an  action 
of  debt  for  double  damages  against  the  parties 
privy  thereto,  before  conyiction  of  the  criminal 
charge.    Miller  y.  Conway,  2  Mis.  213. 

78.  Debt  may  be  brought  upon  a  three  months 
repleyy  bond  for  rent,  though  it  giye  back-in- 
terest from  the  time  when  the  rent  became  due, 
ani  not  merely  from  the  date  of  the  bond, — 


although  it  may  not  be  good  as  a  staintory  bond. 
Early  y.  Owen,  6  Munf.  319. 

79.  Debt  Ues  against  a  constable  for  mere 
neglect  to  return  an  execution.  Sloan  T.  Cats. 
10  Wend.  370. 


II.    Of  the  Pleadings,  Evidence,  and  Judgment, 
in  the  Action  of  Debt. 

80.  To  debt  for  a  penalty,  nil  debet  is  the  best 
general  issue,  but  not  guiUy  is  admissible.  Par- 
sons, C.  J.,  in  Stilson  y.  Tobey,  2  Mass.  521 ;  and 
in  Bumham  y.  Webster,  5  Mass.  266,  270. 

81.  The  plea  of  nil  debet  to  an  action  of  debt 
on  a  specialty  will  be  held  bad  on  demurrer. 
Boynton  y.  Reynolds,  3  Mis.  79. 

&.  JfU  debet  is  not  a  good  plea  to  an  action 
founded  on  a  judgment  of  another  state.  MiUs 
y.  Duryee,  7  Cranch,  481.  St.  AVbans  y.  Bush,  4 
Verm.  58.  Curtis  y.  Qihhs,  1  Pen.  399.  Lor- 
ming  y.  Shute,  2  South.  778.  Chwps  y.  Yancey, 
Breese,  2.     Clarke  y.  Day,  2  Leigh,  172. 

83.  J^il  debet  may  be  pleaded  to  debt  on  a 
foreign  judgment.      Williams  y.  Preston,  3  J.  J 
Marsh.  600. 

84.  JVt/  debet  is  not  a  good  plea  to  an  action 
of  debt  on  a  recognizance,  nor  to  any  action 
founded  on  a  record  or  specialty.  BuUis  y. 
Giddens,  8  Johns.  82.  But  when  the  record  or 
specialty  is  only  inducement  to  the  action,  which 
is  grounded  on  matter  of  &ct,  as  in  debt  for  rent, 
for  an  escape,  or  on  a  deoastavit,  nil  debet  may 
be  pleaded,  ib. 

85.  In  debt,  on  a  bond  for  the  jail  limits,  ntl 
debet  is  a  good  plea.  Minion  y.  Woodworth,  11 
Johns.  474. 

86.  The  plea  of  nil  debet  to  an  action  of  debt 
on  recognizance  of  bail  is  bad  on  general  de- 
murrer.  Jfiblo  y.  Clark,  3  Wend.  24. 

87.  In  an  action  on  a  judgment,  the  plea  of 
nil  debet,  and  notice  of  special  matters  of  defence 
annexed,  must  be  taken  together  ;  the  plea  can- 
not be  nullified  by  striking  out  the  notice.  Lan- 
ning  y.  Shuts,  2  South.  553. 

88.  In  an  action  of  debt  for  rent,  on  the  plea 
of  nil  debet,  the  defendant  may  ^iye  in  eyidence 
any  special  circumstances,  showmg  that  the  rent 
ought  to  be  apportioned.  JVewton  y.  Wiison,  3 
H.  &  M.  470.  Thus,  a  lease  was  made  of  a  mill, 
together  with  a  tract  of  land  adjoining,  and  a 
black  man  as  a  miller,  for  a  term  of  years,  at  an 
annual  rent.  The  miller  had,  preytously  to  the 
lease,  been  emancipated  by  the  lessor,  by  a  deed 
entered  of  record ;  and,  before  the  expiration  of 
the  first  year,  left  the  seryice  of  the  lessee.  Held, 
that  the  lessee  was  entitled  to  an  apportionment 
of  the  rent,  ib, 

89.  In  debt  on  a  judgment  for  the  penalty  of 
a  bond,  **  to  be  discharged  by  a  smaller  sum  with 
interest,"  if  the  declaration  demand  <^the  smaller 
sum  with  interest  till  paid,"  and  not  "  the  pen- 
alty to  be  discharged  thereby,"  it  is  erroneous. 
Anderson  y.  Price,  4  Munf.  307. 

90.  In  an  action  against  an  heir,  upon  the 
obligation  of  his  ancestor,  by  which  he  is  bound, 
he  should  be  charged  in  the  debet  and  detinet.  If, 
howeyer,  he  is  charged  in  the  delinet  only,  the 
defect  is  not  fatal  anier  yerdict,  or  upon  general 
demurrer.     Waiier  y.  EUis,  2  Munf.  88. 

91.  The  judgment  in  debt  is  for  the  whole  de- 
mand, if  the  yerdict  is  not  greater  than  the  sum 
mentioned  in  ^®  ^^^  »  ^^^  where  the  debt  and 
interest  e>^Aed  ^^^  vam,  it  should  be  in  debt  for 
the  soQi  A  ^Aded,  and  in  damages  lor  the  resi- 
due,    ij J^ll^'jpedsa,  8  8.  &  R.  563.    Friedlyy. 
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98.  Debt  on  a  bmil  bond  is  not  included  in  the 
Penn^ylTmnia  act  of  2l8t  March,  1 806,  authorizing 
judgment  by  default  where  the  defendant  does 
not  make  a  statement.  Boag  y.  JfagU^  3  S.  & 
R.250. 

93.  In  an  action  of  debt  for  tolls,  by  a  com- 
pany against  the  owner  of  a  yessel,  without  al- 
leging a  demand,  or  notice  of  ^  authority  of 
the  plaintiff 's  agent  to  receiye  such  tolls,  —  it 
was  held,  that  the  declaration  was  sufficient. 
KsUogf  y.  UnUm  Co,  12  Conn.  7. 

94.  In  an  action  of  debt  on  a  bond  given  for 
the  purchase  of  land  lying  in  another  state,  it 
was  held,  that  the  plamtm 's  title  to  the  land 
could  be  examined.  Clarke  y.  M'hUyre^  Addis. 
235. 

95.  In  debt  on  a  bond  by  a  sheriff,  the  condi- 
tion of  which  was,  that  a  prisoner  confined  on 
an  execution  for  $68.46,  should  abide  the  limits, 
the  plaintiff  alkged,  as  a  breach,  that  the  pris- 
oner escaped,  and  that  the  creditor  had  brought 
a  suit  against  him  and  lecoyered.  To  support 
his  allegations,  the  plaintiff  offered  in  eyidence 
the  record  of  the  recovery  by  the  creditor 
against  him,  wherein  the  execution,  on  which 
the  debtor  was  committed,  was  described  as  one 
for  $58.46,  and  the  execution  was  for  the  same 
sum.  It  was  held,  that  this  evidence  was  inad- 
missible, 88  disproving,  rather  than  proving,  his 
allegations.     RoMsiUr  v.  Doioiw,  4  Conn.  293. 

96.  In  debt  on  a  bond,  —  held,  that  the  age  of 
the  bond,  ^18  years,)  and  defendant's  leaving 
the  state  wnere  the  bond  was  given,  are  not  su? 
ficient  presumptions  of  payment.  Dehart  v. 
Gard^  Addis.  344. 

97.  In  Connecticut,  in  debt  upon  a  penal  stat- 
ote,  the  jury  may  be  returned  to  a  second  con- 
sideration.    Pattis  v.  Dixon,  l^irbv,  179. 

98.  In  debt  on  bond,  though  the  issue  of  nim 
ut  faetum  is  found  for  the  plaintiff,  vet  if,  from 
the  other  pleadings,  it  appears  that  the  condition 
of  the  bond  has  not  been  broken,  or,  if  broken, 
has  been  adjusted,  the  plaintiff  cannot  recover. 
Ckeshirm  Bank  v.  RoHmsan,  2  N.  Hamp.  126. 

99.  A  declaration  in  debt  may  contain  divers 
eounts,  each  alleging  a  certain  sum  to  be  due  as 
part  of  the  debt,  and  amounting  in  all  to  more 
than  the  sum  demanded.  Hampton  v.  Barr,  3 
Dana,  578. 

100.  Pleadings  in  debt  must  show  a  certain 
iom  due,  with  sufficient  precision  and  consis- 
tency to  enable  the  court  to  render  judgment 
final  thereon  on  demurrer.  JIfKenxie  v.  Connor , 
1  Stew.  162. 

101.  In  debt,  final  judgment  may  be  rendered 
on  demurrer,  default,  or  nil  dicU,  Pettigrtw  v. 
Pettit^ew,  1  Stew.  580. 

102.  In  debt  on  an  embargo  bond,  the  declara- 
tion demanded  $20,000,  and  recited  the  statute 
which  anthoriaea  the  United  States  to  demand  a 
sura  not  exceeding  $90,000,  and  not  less  than 
$1000,  which  it  averred  tiie  defendant  owed  and 
Stained :  the  jury  found  a  verdict  for  $4000. 
field,  that  the  declaration  was  good,  although 
churning  no  precise  sum.  Uniud  States  v.  CoU, 
Peters,  C.  C.  145. 

103.  To  debt  on  a  bond,  a  plea  of  general  per- 
formance is  good.  Daws  v.  Crooek,  8  Mass.  488. 
See  FredamdT.  RaggUo,  7  Mass.  511. 

104.  To  an  action  of  debt  on  judgment,  it  is  not 
a  sufficient  plea  that  the  debtor  has  been  com- 
mitted tfae'teon ;  it  must  also  appear  that  he  has 
been  duly  discharged,  or  the  debt  otherwise  sat^ 
iified.     FamnooA  v.  TUUm,  1  Chip.  297. 

105.  Debt  against  an  executor,  in  general, 
should  be  in  ietmU  only,  unless  he  mui  made 


himself  personally  responsible,  as  by  a  dooaeta- 
vit.     Childress  v.  Emory,  8  Wheat.  642. 

106.  The  declaration  m  an  action  on  a  note 
under  seal,  payable  at  a  day  certain,  with  inter- 
est, setting  oat  the  amount  of  principal  and  in- 
terest, as  the  debt  claimed,  is  bad.  ButUr  v. 
Limerick,  Minor,  115. 

107.  It  is  not  a  good  bar  to  an  action  on  a 
bond,  that  the  bond  was  given  in  part  of  the  price 
of  a  tract  of  land,  which  the  plaintiff  obligated 
himself  to  convey  to  the  defendant  by  a  certain 
day,  which  he  did  not  do.  GiUkrist  v.  Doa- 
dridgB,  Minor,  165. 

108.  Where  a  declaration  is  upon  a  writing 
obligatory,  advantage  cannot  be  taken  of  the 
want  of  a  seal  upon  the  writing  declared  on,  with* 
out  oyer.     Lee  v.  Adkins,  Minor,  187. 

109.  In  a  suit  by  summons  and  petition,  where 
the  petition  pursued  the  direction  of  the  state 
as  to  form,  and  the  summons  required  the  de- 
fendant to  answer  the  plaintiff  in  a  plea  of  debt, 
damages,  and  costs,  —  it  was  held,  there  was  no 
variance  between  the  petition  and  the  summons. 
jPenton  v.  WiUiams,  3  Mis.  228. 

110.  In  an  action  of  debt,  an  omission  of  profert 
of  the  writing,  on  which  the  action  was  founded, 
the  action  having  been  defaulted,  was  held  fatal. 
SeoU  V.  Curd,  Hardin,  64. 

111.  The  judgment  in  an  action  of  debt  must 
be  responsive  to  the  writ^  and  must  therefore  be 
either  given  for  the  whole  sum  demanded,  or 
exhibit  the  cause  why  it  is  given  for  a  less  sum ; 
this  may  appear  by  the  pleadings,  the  finding  of 
a  jury,  or  a  rtmUtitur  entered  by  the  plaintiff, 
either  before  or  after  verdict,  or  even  after  de- 
murrer.    Hughes  V.  Union  Ins,  Co.  8  Wheat.  294. 

112.  An  action  of  debt  for  iCSeO  12s.  Id., 
founded  on  a  decree  in  chancery,  is  not  sup- 
ported by  a  decree  for  iC860  12  s.  1  d.,  with  inter- 
est, from  a  certain  day  to  the  day  of  rendering 
the  decree  ;  but  the  variance  is  fatal.  'Hiempson 
V.  Jameson,  1  Cranch,  282. 

113.  In  an  action  of  covenant  on  a  sealed  con- 
tract, one  can  recover  to  the  extent  of  the  dam- 
ages he  had  sustained,  without  regard  to  the 
penalty;  but  in  debt,  he  can  recover  a  sum 
equal  to  the  penalty  only.  The  recovery  in 
either  case  would  be  a  bar  to  the  other.  Strohei 
v.  Large,  3  M'Cord,  112,  114. 

114.  In  debt^n  an  obligation,  with  a  condition 
that  the  money  should  be  paid  when  there 
should  be  a  verdict  or  decision  in  a  certain  cause 
in  favor  of  A,  and  the  declaration  sets  forth  the 
happening  of  the  contingency,  —  held,  that  a 
plea  denying  that  there  was  such  decision  is 
properly  concluded  to  the  country  ;  and  where 
another  plea  is  pleaded  that  there  is  no  such  rec- 
ord of  a  decision  as  is  alleged,  held,  that  the 
defendant  should  be  compelled  to  elect  between 
them.    English  v.  Scott,  1  Mis.  406. 

115.  In  an  action  of  debt,  the  sum  mentioned 
in  the  queritur,  not  being  the  amount  of  the 
sums  set  out  in  the  several  counts,  is  no  ground 
of  error.    Boyd  v.  Sargent,  1  Mis.  437. 

116.  In  debt  for  rent  reserved  on  an  indenture, 
the  plaintiff  may  state  the  substance  of  the  de- 
mise ;  and  under  the  plea  of  nil  debet  the  defend- 
ant may  give  in  evidence  the  statute  of  limita* 
tions.     Davis  v.  Shoemaker,  1  Rawle,  135. 

117.  In  debt  for  rent  on  a  lease  for  nine  years, 
parol  evidence  is  admissible  to  show  that  both 
parties  understood  that  no  rent  was  to  be  paid 
for  the  last  nine  months.  HuUz  v.  Wright,  16 
S.  &  R.  345. 

118.  The  plea  to  an  action  of  debt  m  Alaba- 
ma, on  the  judgment  of  a  justice  of  the  peace 
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obtained  in  another  state,  **  that  the  plaintiff  and 
defendant  were  citizens  of  this  state  when 
the  judgment  was  rendered  by  the  justice," 
(the  cause  of  action  being  ex  contractu^)  is  bad. 
JfGee  y.  Shejield,  3  Stew.  &  Port.  351. 

119.  In  a  joint  action  of  debt  against  two,  one 
was  defaulted,  and  there  was  a  verdict  against 
the  other.  Held,  that  there  should  be  one  and 
the  same  joint  judgment  against  both.  PeasUy 
▼.  Bootwright,  i  Leigh,  195 

120.  Nominal  damages  are  not  given  in  a  judg- 
ment hj  default  in  debt ;  the  judgment  is  for  the 
debt  and  costs,  and  nothing  more.  The  People 
T.  HoZ/ett,  4  Cow.  67. 

121.  In  debt  on  an  award,  if  there  is  a  va- 
riance between  the  award  as  set  forth  in  the  dec- 
laration and  the  oyer,  the  defendant  must  plead 
specially,  and  cannot  take  advantage  of  it  by 
pleading  no  award.  James  v.  WalnUh^  8  Johns. 
410. 

122.  Where,  in  debt  on  an  award,  the  award  is 
incorrectly  set  forth  in  the  declaration,  but  the 
oyer  served  is  correct,  and  the  defendant  pleads 
no  award,  and  goes  to  trial,  and  the  award  ffiven 
in  evidence  agrees  with  the  nin  prius  record,  the 
defendant  is  too  late  to  take  advantage  of  the 
variance  ;  nor  will  the  verdict  be  set  aside  on  the 
ground  of  surprise,  as  the  oyer  contained  a  true 
copy  of  the  award,  ib. 

123.  In  debt,  on  recognizance  of  bail,  the  dec- 
laration laid  the  venue  in  Greene  county,  and 
stated  that  S.  F.  came  into  the  supreme  court, 
and  by  the  name  of  S,  F.,  ofK.,  in  said  county^ 
farmery  became  bul,  dkc.,  and  the  bail  piece  of- 
fered in  evidence  was  written,  Delaware,  m.,  J. 
H.  is  delivered  to  bail  to  S.  F.  of  the  town  of  IT., 
in  said  county ,  farmer ,  dtc.,  and  was  taken  before 
a  judge  of  Delaware  common  pleas,  and  the 
recognizance  roll  stated  that  S.  F.  of  the  town  of 
K.  and  county  of  />.,  farmer,  came  into  court,  and 
became  bail,  &c.  Held,  that  there  was  no  ma- 
terial variance  between  the  declaration,  and  the 
bail  piece,  and  recognizance  roll,  the  descrip- 
tion in  the  declaration  being  set  forth  according  to 
the  sense,  and  not  according  to  the  tenor.  Rod" 
man  v.  Forman,  8  Johns.  26. 

124.  In  debt  on  a  specialty,  a  partial  failure 
of  consideration  is  no  defence.  Peebles  v. 
Stephens,  1  Bibb,  500. 

125.  In  debt  on  a  judgment,  tke  costs  of  exe- 
cution may  be  joined  to  the  judgment.  Miller 
V.  MiUer,  2  South.  508. 

126.  Debt  by  the  assignee  of  a  sealed  note,  for 
the  payment  of  money  against  the  maker.  The 
note  was  dated  on  the  10th  of  June,  1817,  and 
payable  on  or  before  the  1st  of  December,  1818. 
Plea,  that  the  note  was  given  to  the  payee  for 
the  purchase  money  of  a  certain  tract  of  land, 
which  he  represented  to  be  his,  and  for  which 
he  was  to  make  a  title  to  the  defendant  when 
the  note  should  be  paid ;  that  the  payee  never 
had  a  title  to  any  part  of  the  land,  and  that  at 
the  time  of  the  plea  he  was  insolvent,  and  had 
absconded  from  the  state.  Held,  that  the  plea 
was,  under  the  statute  of  Indiana,  a  good  bar  to 
the  action.      Davis  v.  Clements,  2  Blackf.  3. 

127.  A  new  trial  was  allowed  in  an  action  of 
debt,  to  which*  there  had  been  three  pleas  made, 
and  the  jury  rendered  a  verdict  upon  one  with- 
out noticing  the  others.  Robertson  v.  Jfether- 
ton,  2  Overt.  326. 

128.  In  debt,  on  a  judgment  or  recognizance, 
the  defendant  can  plead  no  matter  inconsistent 
with  the  record ;  but  if  the  record  be  untruly 
stated  in  the  declaration,  he  may  plead  nul  tiel 
record.     Green  v.  Ovington,  16  Johns.  55. 


129.  In  an  action  of  debt  against  two  or  more 
defendants,  who  sever  in  pleading,  the  plaintiff 
may  recover  against  one,  although  he  fails  v  ^ 
the  balance,  liaynes  v.  Adams,  3  A.  K.  Marsh. 
153. 

130.  To  an  action  of  debt  on  a  writing  obliga^ 
tory,  for  the  payment  of  money,  the  defendant 
pleaded  that  the  obligation  had  been  given  for  a 
pair  of  mill  stones,  fraudulently  represented  to  be 

{^ood.  Held,  that  if,  in  addition  to  the  firaudu- 
ent  representations,  the  defendant  proved  that 
the  article  was  of  no  value,  or  that  it  had  been 
returned,  or  tendered,  within  a  reasonable  time^ 
he  defeats  the  action ;  but  if  it  appear  that  the 
article  is  of  some  value,  and  hs4i  not  been  re- 
turned or  tendered,  the  plaintiff  recovers  the 
value.     Wynn  v.  HidAy,  2  Blackf.  123. 

131.  In  an  action  of  debt,  the  plaintiff  must 
demand  a  specific  sum.  Jfunndlee  v.  Morton^ 
Cooke,  21.  But  to  claim  a  specific  sum,  **  with 
interest,"  dtc.,  does  not  defeat  a  recovery,  ib, 

132.  A  plaintiff  in  debt  may  have  judgment 
for  the  sum  which  he  demands,  although  he 
shows  that  he  is  entitled  to  more.  Caldwell  ▼. 
Richards,  2  Bibb,  331. 

133.  In  an  action  to  recover  a  penalty,  the 
precise  sum,  and   no  other,  can  be  recovered 
Sayre  v.  Sayre,  2  Penn.  1046. 

i34.  In  debt  to  recover  penalties  given  to  a 
party  injured,  if  there  are  several  counts,  the 
jury  must  declare  on  which  count  they  find  their 
verdict.     Sayrs  v.  JFard,  2  Penn.  1007. 

135.  In  debt  on  a  judgment,  an  execution  ie 
not  sufficient  to  support  a  judgment ;  the  judg- 
ment must  be  produced,  or  a  regular  certified 
copy.     Berry  v.  Mead,  2  Penn.  612. 

136.  Omission  of  the  debet  and  detinet,  in  a 
declaration  in  debt,  is  bad  on  special  demurrer. 
Adams  V.  Campbell,  4  Verm.  447. 

137.  In  debt  on  a  judgment,  if  the  defendant 
would  avail  himself  of  the  want  of  process  or 
service,  and  of  his  non-appearance  in  the  original 
suit,  he  must  crave  oyer  of  the  record  declared 
on,  and  set  it  out.    Evans  v.  Justine,  6  Ham.  117, 

138.  A  notice  of  special  matter,  to  be  given  in 
evidence  on  the  trial  of  the  cause,  may  be  sob* 
joined  to  a  plea  of  non  est  factum  in  debt  on 
bond.     Beach  v.  Springer,  4  Wend.  519. 

139.  Where,  in  an  action  of  debt,  two  several 
sums  are  demanded  as  due  and  owing,  in  two 
separate  counts,  the  declaration  should,  in  the 
commencement,  demand  the  aggregate  amount, 
the  first  count  should  demand  the  same,  as 
parcel,  &c.,  and  the  second  count  should  the 
same,  as  residue,  dtc.  The  People  v.  Van  Eps, 
4  Wend.  387. 

140.  In  debt  on  the  record  of  a  sister  state,  a 
plea  alleging  that  the  judgment  was  entered  of 
record  by  a  deputy  clerk  fraudulently,  and  by 
collusion  with  the  plaintiff  for  that  purpose,  is 
bad  on  demurrer,  and  will  be  stricken  out  on 
motion.    iMcas  v.  Copeland,  2  Stew.  151. 

141.  It  was  held  to  be  a  mistake  in  mere 
matter  of  form  where  a  jury  brought  in  their 
verdict  for  damages  in  an  action  of  debt.  Ross 
v.  Jackson,  Cooke,  406. 

142.  In  an  action  of  debt  for  the  purchase 
money  of  land,  any  encumbrances  affecting  the 
title  may  be  given  in  evidence.  Poke  v.  Kdly, 
13  S.  6l  R.  166. 

143.  Under  a  plea  of  niZ  debet,  in  an  action  for 
an  escape,  any  matter  in  discharge  of  the  action 
may  be  given  m  evidence ;  as  that  the  defendant, 
at  the  time  of  the  alleged  escape,  was  not  a  law- 
ful prisoner,  in  the  custody  of  the  sheriff. 
Brown  v.  UUl^field,  7  Wend.  454. 
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III.  Jdiscellaneous, 

144.  Where  a  debt  exists  by  simple  contract, 
tbe  takinff  of  a  corenant  bond,  or  higrher  security, 
eztin^uislies  the  debt.  Bank  of  Missouri  y. 
Tesson^  ]  Mis.  617. 

145.  A  coyenant  not  to  sue  one  of  four  joint 
debtors  is  not  a  release  of  the  others,  where  they 
haye  consented  to  it,  and  agreed  not  to  plead  it  in 
bar  to  an  action  agfainst  uxem.  on  the  origfinal 
cause  of  action.  Bank  of  Chenango  y.  Osgood, 
4  Wend.  607. 

146.  A  legacy  from  a  debtor  to  his  creditor 
will  not  be  deemed  a  satisfaction  of  a  preexist- 
ing debt,  unless  such  was  the  intention  of  the 
tesUtor.     WUUams  y.  Crary,  4  Wend.  443. 

147.  A  positiye  affidayit  of  indebtedness,  made 
on  showing  cause  of  action,  cannot  be  contra- 
dicted, but  it  may  be  confessed  and  ayoided. 
Jordan  y.  Jordan,  6  Wend.  524. 

148.  In  a  suit  aranst  seyeral  joint  debtors, 
where  one  only  is  Brought  into  court,  and  the 
plaintiff  proceeds  under  the  statute  as  if  all 
were  brought  in,  and  the  one  brought  in  suc- 
ceeds in  establishing  a  personal  <fefence,  al- 
though the  plaintiff's  cause  of  action  was  fully 
proyed,  he  is  not  entitled  to  judgment  against 
the  other  defendants.  Leggstt  y.  Bwfd^S  Wend. 
500.  Nor  is  the  plaintifl^  in  such  a  case,  en- 
titled to  discontinue  wiUiout  costs  as  to  the 
defendant  brought  into  court,  haying  proceeded 
to  trial  with  a  full  knowledge  of  the  defence, 
and  put  the  defendant  to  the  expense  of  proying 
his  infancy.  Aliter,  if  the  plaintiff  had  been 
surprised  on  the  trial  with  such  defence,  ii. 

149.  Although  it  was  not  the  intention  of  the 
plaintiff  to  discharge  the  debt,  his  yoluntary 
discharge  of  the  debtor  from  the  limits  discharges 
the  judgment  and  debt.  Poticher  y.  HoUey,  3 
Wend.  184. 

150.  Where  A  procured  B  to  buy  up,  at  less 
than  its  amount,  a  judgment  debt  against  him, 
and  f\imished  the  money  therefor,  and  B  pur- 
chased of  the  creditor  without  disclosing  A  in 
the  matter,  —  held  that  this  operated  but  as  part 
payment  of  the  debt  by  it.  Skato  y.  Clark,  6 
Verm.  507. 

151.  Where  the  defendant  was  indebted  to  A, 
who  was  indebted  to  B,  who  was  indebted  to 
the  plaintiff;  and  they  all  met  together,  and 
defendant  aided  A  in  assigning  to  Sie  plaintiff 
a  debt  which  belonged  to  neiSier ;  and  by  this 
means  A  paid  his  debt  to  B,  uid  B  paid  his  to 
the  plaintiff,  and  A  credited  defendant,  —  held, 
that  the  plaintiff  might  disaffirm  the  contract, 
and  maintain  an  action  for  money  had  and 
receiyed  against  the  defendant.  Dickson  y. 
Cunningham,  Mart.  A  Yerff.  203. 

152.  The  law  of  South  Carolina  allows  a 
debtor  to  giye  a  preference  to  one  creditor  oyer 
another ;  but  it  will  not  allow  him  to  secure  an 
adyantage  to  himself,  at  the  expense  of  creditors, 
as  the  price  of  ^tich  preference.  Smith  r.  Henry, 
1  Hill,  S.  C.  16. 

153.  The  state  of  South  Carolina  is  not  enti- 
tled to  priorivy  oyer  other  creditors,  except  in 
cases  proyided  by  statute.  State  y.  Cleaary,  2 
Hill,  S.  C.  600. 


DECEIT. 

].  Where  land  has  be^n  sold,  which  has  no 
real  existence,  an  action  on  the  case  for  a  deceit 
will  lie,  notwithstanding  the  covenants  in  the 
deed,  which  the  plaintin  qoay  treat  as  a  nullity. 
WardeU.  y.  Datis^  13  Johns.  325.    So  where  the 

TOL.   II  4 


yendee  has  been  mduced  to  purchase  land  by 
the  false  and  fraudulent  misrepresentations  of 
the  vendor  with  regard  to  it.  MoneU  v.  Colver. 
ib.  395. 

2.  To  maintain  an  action,  as  for  a  deceit,  on  a 
parol  representation  as  to  the  credit  and  respon- 
sibility of  a  third  person,  the  plaintiff  must  prove 
actual  fraud  in  the  defendant,  or  intention  to  de- 
ceive the  plaintiff  by  false  representations; 
deceit  being  the  gist  of  the  action.  Young  v. 
Covell,  8  Johns.  S3.  Advice  rashly  and  indis- 
creetly ffiven,  but  without  any  fraudulent  inten- 
tion, will  not  support  the  action,  ib. 

3.  In  an  action  for  deceit,  in  New  York,  in 
the  sale  of  a  horse,  where  the  sale  took  place  in 
Connecticut  on  a  Sunday,  it  was  held,  that  as, 
by  the  law  of  Connecticut,  all  secular  business 
on  Sunday  was  prohibited,  the  action  could  not 
be  sustained,  either  as  founded  on  the  deceit  or 
upon  the  contract  of  sale.  JCorthrtip  v.  Foot,  14 
Wend.  248. 

4.  In  an  action  for  damages  for  deceit  in  a 
sale,  it  is  not  necessary  for  the  plaintiff  to  prove  an 
offer  to  return  the  property.  Bacon  v.  Brovon.  4 
Bibb,  91. 

5.  Representation  that  a  note  is  ''good," 
means  that  the  party  holden  is  a  responsible 
person.     Weeks  v.  Burton,  7  Verm.  67. 

6.  Plaintiff  in  an  action  for  firaudulent  repre- 
sentations must  sh6w  them  to  have  been  made 
by  defendant  knowing  them  to  be  false,  that 
he  acted  on  the  faitn  of  the  representations^ 
and  was  deceived  thereby,  ib, 

7.  A  false  affirmation  by  a  vendor,  in  a  matter, 
the  truth  or  falsehood  of  which  the  vendee  might 
have  tested  by  ordinary  vigilance  and  attention, 
will  not  support  an  action  of  deceit.  Moore  v. 
SurhemOe,  2  Bibb,  602. 

8.  In  an  action  on  the  case  on  a  warranty,  the 
scienter  need  not  be  alleged,  nor  proved  if  alleged. 
Beeman  v.  Buck,  3  Verm.  53.  No  particular 
form  of  words  is  necessary  to  constitute  a 
warranty,  ib. 

9.  In  an  action  on  the  case  against  defendant, 
for  conspiring  with  A  to  procure  for  him  a 
fraudulent  credit,  and  thereby  obtaining  property 
for  the  benefit  of  both,  —  hefd,that  A  is  a  compe- 
tent witness  for  plaintiff;  and  this,  although  he 
have  incurred  a  liability  in  contract^  at  plaintiffs 
election,  for  the  value  of  the  property.  Brown 
v.  Marsh,  8  Verm.  313. 

10.  Where  goods  are  sold  to  A  on  credit, 
upon  the  fraudulent  representations  of  B,  and  a 
loss  ensues,  B  is  liable  in  an  action  on  the  case, 
although  other  inducements  besides  the  represen- 
tations made  may  have  operated  in  the  giving 
of  the  credit;  it  is  enough  if  the  vendor  be 
moved  by  such  representations,  so  that  the  goods 
would  not  have  been  parted  with  without  them. 
AddingUm  v.  AUen,  11  Wend.  375. 

11.  The  author  of  a  letter,  written  with  the 
fraudulent  intent  to  enable  a  person  to  obtain 
goods  on  credit,  is  answerable  to  the  party 
mjured,  if  goods  are  obtained  by  means  of  such 
letter,  and  the  vendor  is  defrauded,  although  no 
particular  individual  was  had  in  view  at  the 
time  of  the  writing  of  the  letter,  ib. 

12.  In  an  action  on  the  case  for  a  fraudulent  rep> 
resentation,  by  means  of  which  goods  are  sold  on 
credit,  and  loss  ensues,  it  must  oe  averred  that 
the  representation  was  made  with  the  intent  to 
deceive  and  defraud,  or  the  declaration  will  be 
held  bad  even  after  verdict.  Addington  v.  Alien, 
11  Wend.  375. 

13.  Where  it  is  alleged,  in  an  action  for  a 
fraudulent  representation,  that  the  defendant 
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ndoced  A  to  assist  B  in  obtainiiifir  groods  on 
credit,  but  the  manner  of  such  inducement  is 
neglected  to  be  stated,  and  where  it  is  not 
aileged,  but  only  appears  bv  implication,  that 
tbe  assistance  rendered  was  the  recommendation 
of  B  as  worthy  of  credit,  the  declaration,  though 
bad  on  demurrer,  is  cured  by  a  rerdict  for  the 
plaintiff.  Contra,  by  Senator  Tracy,  who  held, 
that  it  was  bad  both  on  demurrer  and  afler  verdict. 
AdtUngUm  ▼.  AU^  11  Wend.  375. 

14.  in  an  action  for  a  deceit,  a  plea  of  a 
former  suit  by  the  defendant  against  the  plain- 
tiff on  a  contract  in  which  the  present  plaintiff 
neglected  to  set  off  the  demand,  is  no  bar. 
Dean  v.  AUen^  8  Johns.  390. 

15.  Deceit  was  set  up  in  defence  to  an  action 
on  a  promissory  note.  Judgment  for  the 
amount  of  the  note  is  a  bar  to  a  subsequent 
action  for  the  deceit, — both  actions  in  the  same 
point,  viz.,  the  consideration  of  the  note.  Jonts 
V.  Seriven^  8  Johns.  453. 

16.  An  action  for  deceit  or  fraud  in  the  sale 
cf  a  horse,  is  not  supported  by  evidence  merely 
of  an  express  warranty.  Bates  v.  Martin^ 
Brayt.  78. 

17.  A  represented  N  to  B  as  a  fHend  of  his 
residing  in  the  neighborhood,  and  thereby  in- 
duced B  to  sell  to  them  certain  slaves,  for  a  less 
price  than  they  were  worth,  with  an  understand- 
mg  that  thev  were  to  be  kept  by  A  and  N  in 
the  neighborhood ;  whereas  the  slaves  were  in- 
tended for  N,  who  was  a  slave-dealer,  and  who 
removed  those  so  purchased  out  of  the  state  into 
South  Carolina.  B  brought  an  action  against 
A  to  recover  damages  for  the  fraud  and  deceit. 
Held,  that  this  was  a  cheat  and  fraud  on  the 
part  of  A,  for  which  he  was  liable  to  B,  and 
not  a  verbal  undertaking  to  answer  for  the  de- 
fault of  another,  and  so  void  under  the  statute 
of  frauds.    Adams  v.  Anderson^  4  Har.  &  J.  558. 

18.  The  knowledge  and  concealment  of  un- 
soundness in  property  sold  do  not  imply  a 
promise  of  soundness,  and  thus  convert  a  tort 
mto  a  contract.  Carstarpheu  v.  Graves ,  1  A.  K. 
Marsh.  435. 

19.  An  action  upon  the  case^  for  deceit,  will 
lie  for  false  representations  made  by  the  defend- 
ant, by  words  and  actions,  with  intent  to  deceive 
the  plaintiff,  wherebv  the  plaintiff  sustained 
damage,  though  the  defendant  had  no  interest 
in  mucing  such  representations.  Hart  v.  Tall- 
madgey  2  Bay,  382. 

20.  A  bill  of  exchange  was  drawn  in  this 
country,  and  refused  acceptance  in  England. 
A  list  of  bills,  in  the  hand- writing  of  the  defend- 
ant, was  shown  to  the  plaintiff  by  the  drawer, 
(the  defendant's  brother,)  and  the  bill  belonging 
to  the  plaintiff  was  marked  as  "paid."  The 
defendant  not  knowing  who  owned  the  bill,  it 
was  held,  in  an  action  of  deceit,  that  there  was 
not  such  a  privity  between  the  plaintiff  and  the 
defendant  as  entitled  the  plaintiff  to  an  action. 
Munroe  v.  Gardener,  Const.  Rep.  1. 

21.  In  an  action  for  deceit,  it  is  for  the  jury  to 
decide  on  the  scienter .  Wood  v.  Vance,  1  N .  & 
M.  197. 

22.  In  an  action  for  deceit  in  swapping  horses, 
the  whole  transaction  may  be  given  in  evidence. 
M'Lean  v.  FuUerUm,  4  Yeates,  522. 

23.  While  the  plaintiff  was  intoxicated,  he 
sold  his  horse  to  ttie  defendant,  for  a  note,  the 
maker  of  which  the  defendant  had  reason  to 
suspect  was  insolvent,  but  he  represented  the 
note  good  as  gold  dust.  This  deceit  vacated 
the  contract.  Watson  v.  Picket,  fi  Rep.  Con.  Ct. 
222. 


24  An  action  of  deceit  will  not  lie  against  a 
purchaser  who  makes  false  affirmations  in  favor 
of  kimself  to  obtain  a  future  day  of  payment. 
Fisher  v.  Broum,  1  Tyler,  387. 

25.  In  an  action  on  the  case  for  deceit,  a 
special  damage  should  be  alleged.  Fisher  v. 
Broton,  1  Tyler,.405. 

26.  Where  A,  by  combination  with  B,  enabled 
him  to  obtain  a  fraudulent  credit  of  C,  as  by  a 
loan  of  money,  A  is  liable  to  C  in  an  action  of 
deceit,  though  he  had  been  unknown  to  him 
throughout  the  transaction.  See  Comspiract, 
51.     Windover  v.  Bobbins,  2  Tyler,  1. 

27.  In  an  action  on  the  case  for  deceit  in  that 
the  defendant  conspired  with  one  A  to  defraud  the 
plaintiff,  &c.,  A's  acts  and  admissions  cannot 
be  shown  until  the  privity  between  him  and 
defendant  be  first  proved  by  other  witnesses. 
See  Conspiracy,  51.  Windover  v.  Bobbins,  2 
Tyler,  4. 

28.  The  defendant  encouraged  the  plaintiff  to 
sell  a  third  person  some  goods,  represented  him 
as  solvent,  and  said  he  would  indorse  his  notes 
for  the  goods ;  the  plaintiff  sold  the  goods,  but 
did  not  present  the  notes  for  the  defendant's  in- 
dorsement; the  purchaser  being  insolvent,  it 
was  held,  that  the  plaintiff  could  not  sustain  an 
action  for  a  deceitful  affirmation  against  the 
defendant,  though  he  knew  the  purchaser  to  be 
insolvent ;  but  he  must  sue  upon  the  promise  to 
indorse ;  and  if  this  be  void,  he  has  no  remedy. 
Gallager  v.  Brunei,  6  Cow.  346. 

29.  In  an  action  of  deceit,  for  selling  an  un- 
sound negro  as  sound,  the  cause  of  action  ac- 
crues on  the  sale,  not  on  the  death  of  the  negro. 
Singleton  v.  Lewis,  Hardin,  258. 

30.  In  an  action  of  deceit  for  selling  an  un- 
sound horse,  the  quo  animo  is  the  gist  of  the 
action,  and  the  declaration  should  allege  that 
the  defendant  falsely  and  fraudulently  repre- 
sented the  horse  sound,  or  that  he  knew  him  to 
be  unsound,  and  represented  him  to  be  sound. 
Baldwin  v.  West,  Hardin,  50. 

31.  A  seller  who  does  not  disclose  to  the  pur- 
chaser a  latent  defect  in  the  article  sold  which 
is  known  to  the  seller,  is  liable  to  an  action  of 
deceit,  although  he  expressly  refused  to  warrant 
the  soundness  of  the  article.  Hough  v.  Evans, 
4  M'Cord,  169. 


DEDICATION. 

1.  A  deed,  or  a  particular  form  of  grant,  is  not 
necessary  to  a  dedication ;  it  is  enough  that  there 
is  an  intent  fairly  apparent,  upon  the  faith  of 
which  there  has  been  a  public  user.  No  particu- 
lar length  of  time  is  necessary  to  acquire  rights 
by  user;  the  period  of  the  statute  of  limitations, 
or  a  less  time,  with  other  circumstances,  is  in 
general  sufficient  primd  facie  evidence  of  such 
rights.  A  dedication  takes  effect  by  an  accept- 
ance by  the  public,  and  the  acceptance  may  be 
partial.     State  v.  JVask,  6  Verm.  355. 

2.  Lands  may  be  dedicated  to  public  uses  with- 
out a  donee  to  take  the  title.  Bryant's  Lessee  v. 
JfCandlers,  7  Ham.  (part  2,)  135. 

3.  The  dedication  of  property  to  public  uses 
in  cities  and  towns  does  not  require  that  they 
should  be  incorporated.  JVeto  Orleans  v.  U,  States, 
10  Pet.  662.  Such  dedication  may  be  to  the 
public,  and  be  limited  only  by  the  wants  of  the 

community  at  l^'S^-  ^^* 

4.  Where  proprietors  set  apart  a  tract  of  land 
as  a  comn^Q^  for  public  purposes,  and  subse^ 

I  quently  m^j    ^  division  of  the  lots  adjacent,  — 
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held,  that  sach  situation  of  his  lot  did  not  giye  a 
claimant,  under  the  division,  any  right  in  the 
soil  of  that  part  of  the  common  a<iyacent  thereto. 
Ferre  t.  Doty^  3  Verm.  378.  And  that  he  could 
not  maintain  trespass  for  the  erection  of  a  build- 
ing thereon,  ib. 

5.  Where  individuals,  under  a  charter  from 
the  goyemment,  construct  works  for  the  public 
accommodation,  and  open  them  to  the  use  of  the 
public,  this  is,  in  law,  a  dedication  of  the  works 
to  the  public  use,  and  no  tolls  can  be  legally  de- 
manded,  unless  it  is  authorixed  by  the  charter. 
02rott  y.Bai^^  4  N.Hamp.  537.  So,  also,  works 
erected  without  a  charter  from  the  goyernment, 
may  be  dedicated  to  the  public  use  in  such  a 
manner  as  to  render  it  illegal  to  take  tolls,  ib. 

6.  Where  a  square  is  dedicated  to  public  uses 
without  giving  the  bounds,  the  inhabitants  may 
fix  the  bounds  within  a  reasonable  time.  Rung 
y.  Skofukirger,  2  WatU,  23. 

7.  FranUin  Square,  in  Philadelphia,  was  ded* 
icated  to  public  uses  by  William  Penn ;  and  a 
grant  in  1741  of  a  portion  of  the  square  to  a  reli- 
gious incorporation,  for  a  burying-ground,  is 
void.     CammoHwealtk,  y .  Alburger^  1  Whart.  469. 

8.  Where  land  was  dedicated  by  the  proprie- 
tors of  the  township  to  public  use,  and  so  used 
for  a  long  period  uninterruptedlj^,  ^in  this  case 
forty  years,)  —  held,  that  the  public  nad  such  an 
easement  that  no  right  in  the  land  inconsistent 
therewith  eould  be  granted  away  by  the  town ; 
and  that  one  of  the  original  proprietors  might 
maintain  ejectment  for  land  so  granted.  Pome- 
roy  V.  MUls^  3  Verm.  279. 

9.  Where  proprietors,  by  a  yote,  set  apart  a 
certain  tract  for  public  use,  and  on  the  faith  of 
Buch  act,  lots  adjacent  were  purchased  of  them,  — 
held,  that  they  could  not  resume  any  rights  over 
such  tract  inconsistent  with  the  purpose  for 
which  it  was  set  apart.  Abbott  y.  MillSy  3  Verm. 
519.  And  a  setting  apart  or  dedication  to  a  pub- 
lic use  need  not  be  by  deed,  nor  the  use  for  so 
long  a  period  as  that  a  grant  maybe  presumed, 
(fif&en  years  in  Vermont ',)  it  is  enough  that  there 
have  been  some  clear  act,  as  throwing  it  open  to 
the  public,  and  that  the  interests  of  others  have 
thereby  been  inyolyed.  ib.,  and  State  v.  Catlin,  3 
Verm.  530.  And  declarations  of  him  from  whom 
the  claimant  of  the  land  derives  his  title  are 
competent  to  show  a  dedication.     3  Verm.  534. 

10.  Lands  adjoining  a  highway,  and  unen- 
elofed,  are  held  to  be  dedicated  to  the  public 
use.  No  action  lies  by  the  owner  against  one 
travelling  oyer  them.  CUvdand  v.  Cleodand^  12 
Wend.  172. 
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plain it. 

VI.  Validity  and  Operation,  and  what  Estate 
passes. 

Vn.  CaneelUng. 

I.  Forvny  Formal  Parts,  and  Parties. 

1.  A  deed,  ez  vi  termini,  means  a  writing  sealed 
ind  delivered.  Hammond  r.  Alexander,  1  Bibb, 
333. 


2.  Sealing  and  delivering  constitute  a  deed. 
Witnesses  are  not  necessary,  and  proof  of  the 
hand-writing  of  the  grantor,  sealing,  and  deliv- 
ering, may  be  inferred.  Long  v.  Ramsay^  1  S. 
4&R.72. 

3.  Any  writing,  that  sufficiently  identifies  the 
parties,  describes  the  land,  acknowledges  a  sale 
in  fee  of  the  vendor's  right  for  a  valuable  con- 
sideration,  is  signed  and  sealed  by  the  grantor, 
and  duly  attested,  is  a  good  deed  of  bargain  and 
sale.     Chiles  v.  Conley's  Heirs,  2  Dana,  21. 

4.  Sealing  and  delivery  constitute  a  deed ;  but 
an  instrument  not  signed  by  the  grantors,  but 
signed  by  the  witnesses,  with  a  flourish  under 
their  names,  is  not  a  deed.  >  Taylor  v.  Glazer,  2 
S.  &  R.  502. 

5.  A  writing,  purporting  to  be  a  deed  from  the 
register  for  lands  sold  for  taxes,  passes  no  title, 
unless  the  seal  is  affixed.  Shortridge  v.  Catlett, 
1  A.  K.  Marsh.  587. 

6.  The  word  ^*  sealed,*'  inserted  in  the  body 
of  an  instrument  promising  to  pay  money,  will 
not  make  it  a  specialty,  without  a  seal,  an  (L.  S.), 
or  some  equivalent  mark  annexed.  Mitchell  v. 
Parham,  Harper,  1. 

7.  A  deed,  beginning  **  This  indenture,"  is  a 
deed  indented,  for  every  legal  purpose.  Currie 
V.  Donald,  2  Wash.  58. 

8.  The  onl^  requisites  to  a  valid  conveyance  . 
of  lands,  in  iLentucky,  are,  that  it  be  in  writing, 
signed,  sealed,  and  delivered.     Sicard  v.  Davis^ 
6  Peters,  124. 

9.  A  mark  with  ink,  acknowledged  by  the 
maker  of  a  deed  to  be  his  seal,  is  sufficient  to 
create  a  specialty,  though  no  wax,  wafer,  or 
other  similar  substance,  be  used.  United  States 
v.  Coffin,  Bee,  140. 

10.  A   slit   in   a  parchment,   with  a  ribbon 
through  it,  will  pot  make  a  seal.     Duncan  v 
Duncan,  1  Watts,  322. 

11.  An  account  stated  and  acknowledged  at 
the  foot,  under  the  seal  of  the  debtor,  although 
the  "  in  testimonium  "  clause  does  not  say  that 
he  affixes  his  seal,  is  a  specialty.  Hubbard  v. 
Bcckwith,  1  Bibb,  492. 

12.  A  blank  paper,  signed,  sealed,  and  deliv- 
ered, and  then  written  upon,  is  no  deed ;  and 
inasmuch  as  it  contained  nothing,  nothing  could 
pass  by  it.  But  a  deed  may  be  signed  and 
sealed,  and  then  filled  up,  if  this  be  done  before 
delivery.  Duncan  v.*  Hodges,  4  M'Cord,  239. 
Perminter  v.  AT  Daniel,  1  Hill,  S.  C.  267. 

13.  The  date  is  no  part  of  the  substance  of  a 
deed,  and  need  not  be  inserted,  and  a  mistake 
therein  will  not  vitiate  the  deed.  Jackson  v. 
Schoonmaker,  2  Johns.  235. 

14.  The  habendum  of  a  deed  is  that  part  which 
declares  and  limits  the  use  of  the  thing  con- 
veyed.    Stockton  V.  Martin,  2  Bay,  471. 

15.  One  who  signs,  seals,  and  delivers  a  deed, 
is  bound  as  grantor  by  such  acts,  although 
he  is  not  named  as  grantor  in  the  deed.  ElUot 
V.  Sleeper,  2  N.  Hamp.  525. 

16.  Several  persons  may  bind  themselves  by 
one  seal.     Mackay  v.  Bloodgood,  9  Johns.  285. 

17.  An  indenture,  in  which  several  persons 
are  represented  as  parties  of  the  one  part,  is  the 
deed  of  as  many  persons  of  that  part  as  execute 
and  deliver  it,  though  it  is  not  si^ed  by  them 
all.     Scan  y.  Whipple,  5  Greenl.  3^. 

18.  Where  deeds  indented  are  interchangeably 
executed,  each  part  of  the  indenture  is  the  deed 
of  both  parties,  as  well  when  but  one  part  is 
executed  by  either  party,  as  when  both  parties 
execute  each  part.  Dudley  v.  Sumner,  5  Mass. 
438. 
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19.  A  deed  poll  is  the  deed  of  the  party 
making  it,  and  concltidei  him  only  ;  but  an  in- 
denture is  the  deed  of  both  parties,  and  concludes 
both.     QUa  V.  Pratt^  2  Hill,  S.  C.  439. 

20.  A  person  having  the  seizin  in  law,  but 
neyer  the  actual  possession  of  lands  in  fee,  can, 
for  a  yaluable  consideration,  convey  the  same 
by  lease  and  release,  if  no  person  has  the  actual 
possession  of  the  lands  at  the  time  of  such  con- 
veyance. Lewis  V.  Beale,  4  Har.  &  M'Hen.  488. 
Vide  M'Keel  v.  Wolfordy  ib.  495.  Ridgdy  v. 
Britton,  ib.  507.     Mason  v.  Smalltoood,  ib.  484. 

21.  A  jprrantor  capnot  covenant  with  a  stranger 
to  a  deecL     Homheck  v.  Westbrook^  9  Johns.  73. 

22.  A  person  who  is  not  a  party  to  a  deed, 
cannot  ta!ke  any  thing  by  it  unless  by  way  of 
remainder,  t^. 

23.  The  deed  of  a  person  non  compos  mentis, 
under  guardianship,  is  void ;  of  one  not  under 

guardianship  is  voidable  only.     Wait  v.  MaxtoeU, 
Pick.  217. 

24.  A  person  deaf  and  dumb  from  his  nativity, 
having,  however,  sufficient  capacity,  is  not 
legally  incapable  of  executing  a  deed.  Brovon 
V.  Brown,  3  Conn.  299. 

25.  Where  a  person  deaf  and  dumb,  and  un- 
able to  read,  directed  a  deed  of  certain  lands  to 
be  drawn,  which  being  done,  the  draftsman  in- 
formed him  that  it  conveyed  to  the  grantee  the 
land  specified,  but  omitted  to  declare  that  it  con- 
tained covenants,  or  whether  it  was  a  deed  or  a 
will,  and  the  grantor  thereupon  signed  and  exe- 
cuted it,  without  desiring  further  explanation,  — 
it  was  held,  that  such  deed  was  valid,  ib. 

26.  Held,  also,  that,  whether  the  difference 
between  a  deed  and  a  will  could,  or  could  not, 
be  communicated  to  the  grantor,  for  want  of 
sufficient  signs,  it  was  of  no  importance,  in  rela- 
tion to  the  validity  of  the  will,  provided  the 
mntor  had  sufficient  capacity  to  make,  and 
knew  that  he  was  making,  a  conveyance  of  his 
estate,  ib. 

27.  In  Connecticut,  a  deed,  executed  by  a 
person  under  a  conservitor,  though  with  the 
consent  of  such  conservitor,  is  void,  without 
authority  from  the  county  court,  and  gives  the 
grantee  no  license  to  enter  under  it.  Grisioold 
V.  Butler,  3  Conn.  227. 

28.  The  New  York  act  of  sess.  24,  c.  180, 
enabling  supervisors  of  counties  to  take  con- 
veyances of^  land,  applies  only  to  conveyances 
to  them  by  name.    Jackson  v.  Cory,  8  Johns.  385. 

29.  Where  the  legislature  gives  authority  to 
an  agent  to  sell  and  convey  lands  belonging  to 
the  estate,  it  is  sufficient  that  the  conveyance  be 
in  the  name  of  the  agent.  Thompson  v.  Carr,  5 
N.  Hamp.  510. 

30.  Where  an  individual,  under  a  resolve  of 
the  legislature,  authorizing  him  to  sell,  by  a  quit- 
claim deed,  land  belonging  to  the  commonwealth, 
fifave  a  deed  in  his  own  name  as  agent,  and  under 
his  own  seal,  the  deed  was  valid.  Ward  v. 
Bartholomew,  6  Pick.  409. 

31.  And  in  such  deed  a  warranty  of  the  land 
against  all  persons  claiming  under  the  common- 
wealth, is  not  an  excess  ofauthorit^.  ib. 

32.  It  is  not  necessarv  to  recite,  m  such  deed, 
the  particular  acts  which  the  resolve  required  to 
be  performed  in  making  the  sale.  ib. 

33.  Such  deed  will  pass  the  title  of  the  com- 
monwealth, notwithstanding  an  adverse  pos- 
session, ib. 

34.  In  New  Hampshire,  lands  belonging  to  a 
town  may  be  conveyed  by  a  deed,  in  the  name 
of  a  duly  authorised  agent  Cofran  v.  Coekran^ 
6  N.  Hamp.  458. 


35.  A  deed  executed  by  an  attorney,  to  be 
valid,  must  be  made  in  the  name  of  the  principal. 
Elwdi  V.  Shaw,  16  Mass.  42.  Fowler  v  Shemrer^ 
7  Mass.  14.  Ward  v.  Bartholomew,  6  Pick.  409, 
414.  Pryor  v.  Coulton,  1  Bailey,  517.  Barger 
V.  MUler,  4  Wash.  C.  C.  280. 

36.  An  instrument  signed  and  sealed  in  blank, 
and  given  to  an  a^ent  verbally  authorized  to 
fill  the  blank,  and  deliver  it,  is  not  the  deed  of 
the  principal.  And  subsequent  declarations  of 
the  principal,  approving  the  delivery  without 
some  act,  will  not  amount  to  a  ratification. 
Davenport  v.  Sleight,  2  I>ev.  Sc  fiatt.  381. 

37.  A  deed  by  attorney  was  made  as  follows . 
'*A  B,  for  and  as  attorney  for  C  D,  doth 
grant,"  &c.,  and  was  signed  **A  B,  attorney 
for  C  D."  Held,  that  it  was  the  deed  of  the 
attorney,  and  not  of  the  principal.  Harper  t. 
Hampton,  1  Har.  &  J.  622. 

38.  The  legal  title  to  land  cannot  be  convened 
from  one  to  another  by  warrant  of  attorney, 
unless  such  power  of  attorney  be  given  by  deed. 
Plummer  v.  Russell,  2  Bibb,  174. 

39.  A   power  of  attorney  to    convey    lands 
should  be  proved  or  acknowledged  and  left  to 
be  recorded,  in  the  same  manner  as  the  convey 
ance  itself.    Moore  v.  Farrow,  3  A.  K.  Marsh 
41.     Taylor  v.  M Donald,  2  Bibb,  420. 

40.  Under  the  New  Hampshire  statute,  in 
relation  to  the  conveyance  of  land  by  power  of 
attorney,  such  power  must  be  acknowledged  or 
proved  in  the  manner  prescribed  by  the  statute, 
in  order  to  entitle  it  to  be  recorded,  and  an 
office  copy  of  such  instrument,  not  thus  acknowl- 
edged or  proved,  cannot  be  admitted  in  evidence 
Montgomery  v.  Dorian,  6  N.  Hamp.  250. 

41.  It  is  not,  however,  necessary  that  such 
power  should  be  acknowledgred  or  recorded,  as 
against  a  stranger  to  the  title,  or  as  against  the 
grantor  and  his  heirs;  and  as  against  them  the 
original  instrument  may  be  introduced  in  evi- 
dence, without  acknowledgment  or  record,  ik. 

42.  A  power  to  convey  lands  must  possess  the 
same  requisites,  and  observe  the  same  solemni- 
ties, as  are  necessary  in  a  deed  directly  convey- 
ing the  lands.     Clark  v.  Graham,  6  Wheat.  577 

43.  A  conveyed  land  to  B  and  his  successors, 
in  trust,  to  pay  from  the  proceeds  A*s  debts,  and 
to  rcconvey  the  surplus,  if  anv,  and  appointed  B 
his  attorney,  with  power,  at  his  own  discretion, 
to  sell  such  land.  Held,  that  B  had  sufficient 
power  to  convey  the  fee,  though  the  fee  did  not 
pass  to  him.    ^Iger  v.  Fay,  12  Pick.  322. 

44.  In  executing  a  power  of  appointment  by 
moTteB.ge,  will,  or  otherwise,  the  power  need  not 
be  referred  to.     Lancaster  v.  Dolan,  1  Rawle,  5231. 

45.  Where  a  deputy  has  been  appointed  by 
deed,  the  deed  must  be  produced  and  proved. 
Beales  v.  Grum,  11  S.  6l  R.  299. 

46.  A  power  of  attorney  executed  by  husband 
and  wife,  out  of  the  state  of  Pennsylvania,  to 
convey  lands  of  the  wife,  within  the  state,  ac- 
knowfcd^d  before  a  justice  of  the  peace  who 
certifies  it  by  his  common  seal,  is  not  suflScient. 
Liveigart  v.  Berks,  8  8.  &  R.  299. 

47.  The  law  knows  but  one  Christian  name  ; 
the  omission  or  insertion  of  the  middle  name  is 
immaterial,  and  the  party  may  show  that  he  is  aa 
well  known  without  aa  with  the  middle  name 
James  v.  StOes,  14  Pet.  322. 

II.  Exeeutum,  DeUvery,  and  Proof. 

48.  A  deed  of  conveyance  must  be  executed 
in  the  name  of  the  gnnton.  Haieh  r.  B«fT|  I 
Ham.  390. 


DEED. 


29 


49.  A  deed  of  eonytjnue  by  a  corporation 
mwt  be  ezeoiited  in  the  corporate  name  and 
onder  the  corporate  seal.  ib. 

60.  Bj  the  New  Hampehire  statute  of  Feb- 
raary  10, 1791,  no  conveyance  is  valid  to  pass 
real  estate,  nnJess  it  is  si^ed  by  two  or  more 
iritneaees.  Frtnek  r.  Fraukj  3  N.  Hamp.  234. 
Jttiierj  in  Alabama,  since  the  statute  of  1803. 
fFiswrnU  V.  Ross,  4  Porter,  331. 

51.  In  Ohio,  a  deed  attested  hj  one  witness 
done  ia  not  sufficient  to  pass  a  ffood  title  to 
land  at  law.  At  most,  it  passes  only  an  equita- 
ble title.  Cawrder  y.  drakam,  1  Ham.  330. 
Patterson  y.  Pease,  5  Ham.  190. 

52.  Bnt  a  covenant  of  warranty  of  title  *in 
himself,  contained  in  such  deed,  does  not  estop 
the  grantor,  ib. 

53.  A  deed  of  land  attested  by  one  witness 
only  is  not  a  valid  transfer,  under  the  laws  of 

the  Connecticut  colony,  in  1672.  Nor  does  it 
conduce  to  establiah  the  validity  of  such  a  deed, 
that  it  is  an  ancient  one,  and  was  kept  and  found 
-with  other  ancient  writings  in  the  office  of  a  de- 
eeaeed  tovm  clerk.    Merwin  v.  Camp,  3  Conn.  35. 

54.  The  time  of  executing  a  deed  can  only  be 

proved   by  the    testimony   of  the    subscribing 

witnesses,  unless  their  absence  is  satisfactorily 

accoonted   for.    JfConneil  v.  Brown,  Litt.  Sel. 

Cas.  459. 

55.  It  is  not  necessary  to  prove  the  execution 
of  a  lease  and  release,  if  they  have  been  ac- 
knowledged and  recorded.  Brown  v.  Linck,  1 
Bar.  A  M'Hen.  218. 

56.  Delivery  is  necessary  to  a  deed.  Fair- 
hanks  V.  Metcalf,  8  Mass.  230.  Hatch  v.  Hatch,  9 
Mass.  307.  Maynard  v.  Maynard,  10  Mass.  456. 
Fay  V.  Bickardson,  7  Pick.  91.  FrisHe  v. 
JlfCarty,  1  Stew.  Sl  Port.  56.  Jackson  v.  Rich- 
ards, 6  Cow.  617.  Herbert  v.  Herbert,  Breese, 
278.  Clarke  v.  Rav,  1  Har.  A,  J.  318.  Carr  v. 
Hixee,  5  Mason,  6o.  Jackson  v.  Pkipps,  12 
Johns.  418.  Alexander  v.  Bland,  Cooke,  431. 
Hmgkes  v.  EasUn,  4  J.  J.  Marsh.  572.  Jackson 
V.  Lett,  12  Wend.  105. 

57.  And  the  deed  takes  effect  from  its  delivery. 
Fairhanks  v.  Metcalf,  8  Mass.  230.  HaUh  v. 
Hatch,  9  Mass.  307.  Harrison  v.  PkiUips 
Academy,  12  Mass.  456.  Jackson  v.  Bard,  4 
Johns.  230.  Jackson  v.  Sckoanmaker,  2  Johns. 
230.  Hood  V.  Brown,  2  Ham.  268.  M*Cants  v. 
JfComuU,  ]  Rep.  Con.  Ct.  190.  Harrington  y, 
Qage,  6  Verm.  532. 

S.  The  non-delivery  of  a  deed  may  be  shown 
by  parol  evidence.  Roberts  v.  Jackson,  1  Wend. 
478.  But  it  may  be  inferred  ftom  circumstances, 
and  need  not  be  shown  by  positive  testimony. 
Osrda«r  v.  C<^Uns,  3  Mason,  90. 

50.  A  written  declaration  of  the  grantee,  who 
may  be  ealled  as  a  witness,  is  not  umissible  for 
that  purpose.    Jackson  v.  Richards,  6  Cow.  617. 

60.  Nor  is  proof  of  the  declarations  of  the 
grantor  of  his  intention  to  deliver  the  deed,  prior 
to  the  delivety,  and  of  the  subsequent  possession 
of  the  land  by  the  defendant,  with  the  assent  of 
the  grantor,  admissiMe  evidence  to  prove  such 
deliverv.    HaU  v.  HOls,  8  Conn.  39. 

61.  Proof  of  the  hand- writing  of  a  deed,  added 
to  its  being  in  the  possession  of  the  grantee,  is 
pimafsde  evidence  that  it  was  sealed  and  de- 
nvered.  Lessee  of  Sieara  ^  Al,  v.  Dams  ^  M,  6 
Peters,  124. 

62.  It  is  for  the  jury  to  decide  whether  a  deed 
was  ever  delivered.    Fisher  v .  Kean,  1  Watts,  278. 

63.  The  delivery  of  a  registered  deed,  subse- 

rit  to  the  date  of  it,  may  be  proved,  whenever 
&cts  will  anthoriie,  and  the  justioe  of  the 


case  requires  it.     Fairbanks  v.  Metealf,  8  Mass. 
230.   Harrison  v  Phillips  Academy,  12  Mass.  456. 

64.  It  is  not  essential  to  the  valid  deliverv  of 
a  deed  that  the  grantee  be  present,  and  that  it 
be  made  to  or  accepted  by  him  personally  at  the 
time.     Hatch  v.  Hatch,  9  Mass.  307. 

65.  A  deed  will  be  presumed  to  have  been  de- 
livered on  the  day  of  its  date,  unless  the  con« 
trary  appears,  notwithstanding  it  was  not  ac- 
knowledged until  afterwards.  JfConneil  v. 
Brown,  Litt.  Sel.  Cas.  459. 

66.  The  registry  of  a  deed,  at  the  request  of 
the  grantor,  for  the  use  of  the  grantee,  and  the 
grantee's  subsequent  assent  to  the  same,  is 
equivalent  to  an  actual  delivery  of  the  same. 
Hedge  v.  Drow,  12  Pick.  141. 

67.  The  grantor's  placmg  a  deed  on  record  is 
only  prima  facie  evidence  of  its  delivery.  Chess 
V.  Chess,  1  Penn.  32. 

68.  Where  a  deed,  on  its  face,  purports  to 
have  been  deliyered,  and  is  in  the  hands  of  the 
party  claiming  under  it,  proof  of  the  signing  and 
sealmg  is  prima  fade  evidence  of  its  delivery, 
and  tluit  fact  need  not  be  certified  by  the  notary 
public.     Ward  v.  Ross,  1  Stew.  136. 

69.  The  act  of  registering  a  deed  does  not 
amount  to  a  delivery  of  it ;  uiere  not  appearing 
an  assent  on  the  part  of  the  grantee,  or  any 
knowledge  that  the  deed  had  b^n  executed  in 
his  favor.  Maynard  v.  Maynard,  10  Mass.  456. 
Harrison  v.  PhUips  Academy,  12  Mass.  456.  But 
a  subsequent  possession  of  the   deed   by   the 

Srantee  might  be  evidence  of  delivery  to  him. 
taynard  v.  Maynard,  10  Mass.  456. 

70.  Where  A,  residing  in  New  York,  agreed 
with  B,  in  Massachusetts,  to  give  him  a  deed 
of  his  farm,  as  a  security  for  a  debt,  and  A,  on 
his  return  home,  in  1808,  executed  and  acknowl 
edpred  a  deed  to  B,  which  he  left  in  the  clerk's 
office  on  the  same  day,  to  be  recorded ;  neither 
the  grantee,  nor  any  person  in  his  behaJf,  being 
present  to  receive  the  deed;  and  the  grantee 
died  in  1809,  and  in  1810  A  sent  the  deed  to  the 
son  and  heir  of  the  grantee,  —  it  was  held,  that 
there  was  no  delivery  of  the  deed.  Jackson  v. 
Phipps,  12  Johns.  418. 

71.  Where  a  deed  was  held  by  the  grantor 
until  the  consideration  was  paid,  and  the  grantor 
died  before  payment,  having  devised  the  land,  — 
it  was  held,  that  the  devisee  took  the  estate,  there 
being  no  delivery  of  the  deed.  Jackson  v.  Dun- 
lap,  1  Johns.  Cas.  114. 

72.  Where  a  deed  was  executed  by  the  grant- 
or, and  a  note  by  the  grantee  for  the  considera 
tion,  and  both  placed  in  the  hands  of  a  third 
person,  to  be  exchanged  when  both  parties 
should  agree,  —  it  wsa  held,  there  was  no  de- 
livery  that  would  enable  the  grantor  to  bring  a 
suit  upon  the  note.  Clark  v.  Gifford,  JO  Wend. 
310. 

73.  If  an  instrument  be  signed  and  sealed  by 
the  grantor,  but  is  lefl  with  a  third  person,  with- 
out any  express  or  implied  authority  to  deliver 
it  to  tlie  grantee,  it  is  not  presently  the  deed  of 
the  grantor.     Carr  v.  Hoxie,  5  Mason,  60. 

74.  A  delivery  of  a  deed  to  a  third  person  for 
the  use  of  the  grantee  is  a  sufficient  delivery, 
and  the  deed  will  prevail  against  an  attachment, 
if  it  is  actually  in  the  han<u  of  the  grantee,  and 
recorded  before  the  attachment  is  made.  Bujftim 
V.  Green,  5  N.  Hamp.  71.  Halluck  v.  Bush,  2 
Root,  26.  Church  v.  GUman,  15  Wend.  656. 
Canning  v.  Pinkham,  1  N.  Hamp.  353. 

75.  l^roof  that  a  deed  was  signed  and  attested, 
and  left  on  the  table  without  delivery  to  any 
person,  and  in  the  absence  of  the  donee,  is  not 
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sufficient  evidence  of  deliyeiy.  HugJUs  y.  Easten^ 
4  J.  J.  Marsh.  572. 

76.  Where  A  signed  and  sealed  an  instrument, 
which  purported  to  convey  to  B  a  tract  of  land, 
and  sent  the  same  to  the  register's  office  to  be 
recorded,  declaring  that  he  made  the  instrument 
to  prevent  the  land  being  taken  to  pay  an  unjust 
debt,  but  B  had  no  knowledge  of  the  instrument 
until  ailer  the  death  of  A,  —  it  was  held,  that 
this  did  not  amount  to  a  delivery  of  the  instru- 
ment.    Bams  V.  Hatch^  3  N.  Hamp.  304. 

77.  Where  a  deed  is  executed  m  1800  by  an 
agent,  and  the  principal  acknowledges  it  in  1817, 
this  cannot  operate  as  a  new  delivery  of  the 
deed;  and  not  being  enrolled  within  eight 
months  from  its  execution,  it  cannot  be  read  in 
evidence,  without  proof  of  its  execution.  Speed 
V.  Brooks^  7  J.  J.  Marsh.  119. 

78.  The  oath  of  the  subscribing  witness  before 
the  proper  magistrate,  and  the  subsequent  regis- 
tration, are  sufficient,  under  the  laws  of  New 
York,  to  establish  the  delivery  of  a  deed.  Carver 
V.  Jackson^  4  Peters,  1. 

79.  Putting  a  deed  in  the  post-office,  directed 
to  the  grantee,  is  a  sufficient  delivery.  M* Kinney 
V.  Rhoads,  5  Watts,  343.   . 

80.  A  deed  of  bargain  and  sale,  admitted  to 
record  on  the  acknowledgment  of  the  bargainor 
in  court,  without  any  actual  delivery  thereof  to 
the  bargainee,  was  held,  in  Virginia,  to  be  good 
in  law,  the  bargainee  having  entered  upon  the 
land  immediately  after  the  purchase,  having 
paid  a  part  of  the  purchase  money,  and,  upon 
being  informed  of  the  deed,  having  approved 
thereof,  and  claimed  title  to  the  land  thereby 
intended  to  be  conveyed.  CammanweaUh  v.  SeL 
dent  5  Munf.  160. 

81.  Where  parties  meet,  read,  sign,  and  ac- 
knowledge a  deed  before  an  officer,  which  was 
afterwards  recorded,  it  is  a  valid  deed,  though 
there  be  no  formal  delivery,  but  the  grantor  re- 
tains possession  of  it  until  after  his  death.  Scrug- 
ham  V.  Wood,  15  Wend.  545. 

82.  Where  a  registered  deed,  purporting  to 
have  been  delivered,  is  lost,  the  presumption  is, 
that  it  was  delivered ;  but  this  presumption  is 
rebutted  if  the  original  deed  is  produced  by  the 
grantor,  or  if  neither  the  grantee  nor  any  person 
in  his  behalf  was  present  at  the  attestation. 
Power9  V.  RusseUy  13  Pick.  69. 

83.  The  defendant  claimed  title  to  certain 
land,  under  a  deed,  the  delivery  of  which  was 
disputed.  After  the  defendant  had  adduced 
evidence  to  prove  a  delivery,  the  plaintiff  offered 
evidence  to  prove  that,  during  the  last  sickness 
of  the  grantor,  and  a  few  days  before  the  de- 
livery claimed  by  the  defendant,  the  defendant 
broke  open  the  trunk  of  the  grantor,  and  took 
from  it  the  deed,  with  other  papers ;  and  that, 
upon  presenting  these  papers  to  the  grantor,  he 
ordered  the  defendant  **  to  put  them  back  into 
the  trunk,  and  not  to  meddle  with  them  again.'* 
It  was  held,  that  this  evidence  was  inadmis- 
sible, as  it  did  not  disprove  a  subsequent  de- 
livery of  the  deed,  or  the  facts  advanced  by  the 
defendant  to  prove  a  delivery.  Hale  v.  UiUs,  8 
Conn.  39. 

84.  A,  having  executed  a  deed  of  land  to  B, 
m  his  absence  delivered  it  to  C,  and  said,  '*  Take 
this  deed  and  keep  it ;  if  I  never  call  for  it,  de- 
liver it  to  B  after  my  death  ;  if  I  call  for  it,  de- 
liver  it  up  to  me."  C  took  the  deed,  and,  after 
the  death  of  A,  he  never  having  called  for  it, 
delivered  it  to  B.  It  was  held,  that,  before  the 
death  of  A,  C  held  the  deed  as  trustee  for  B ; 
that  the  title  became  complete  in  B,  at  tlie  death 


of  A,  and  that  the  deed  took  effect  from  the 
time  of  the  first  delivery.  Belden  v.  CarUr^  4 
Day,  66. 

85.  A  executed  a  deed  of  land  to  his  sons,  and 
delivered  it  to  B,  to  be  delivered  to  his  sons  m 
case  he,  A,  should  die  without  making  a  will. 
A  died  wiUiout  making  a  will,  and  C  delivered 
the  deed  to  the  sons.  Held,  that  the  deed  was 
valid,  and  took  effect  from  the  first  delivery. 
Buggies  V.  Lawson,  13  Johns.  285. 

^.  An  absolute  deed  of  land  was  executed 
and  delivered  to  the  grantee  on  the  premises, 
and  the  grantor  and  grantee  afterwards  occupied 
the  premises  together.  It  was  held,  that  the 
execution  and  delivery  of  the  deed  were  equiva- 
lent to  livery  of  seizin,  and  gave  the  g-rantee 
possession,  and  that  the  subsequent  occupation 
of  the  grantor  must  have  been  under  the  graintee. 
HUlhouse  V.  Dunning^  7  Conn.  143. 

87.  The  actual  time  of  executing  a  deed  may 
be  proved.  The  burden  of  proof  in  such  case 
rests  on  the  party  claiming  under  the  deed. 
Geiss  V.  Ofenheimery  4  Teates,  278. 

88.  Where  a  beneficial  grant  is  made  to  a  third 
person,  his  acceptance  will  be  presumed.  Church 
V.  Gilman,  15  Wend.  656. 

89.  A  creditor,  attaching  after  deed  from  his 
debtor  is  on  record,  can  nold,  on  provingr  that 

frantee  had  not  accepted  the  deed.    Denton  v. 
'erry,  5  Verm.  382 

90.  A  delivery  of  a  deed  must  be  considered 
absolute,  unless  stated  to  be  an  escrow y  and  the 
parties  witnessing  the  delivery  cannot  after- 
wards be  permitted  to  disprove  it.  Currie  v. 
Donald,  2  Wash.  58. 

91.  A  deed,  signed,  sealed,  delivered,  and  ac- 
knowledged, which  is  committed  to  a  third  per. 
son  as  the  deed  of  the  grantor,  to  be  delivered 
over  to  the  grantee  on  a  future  event,  is  the 
deed  of  the  grantor  presently.  Wheelwright  v. 
Wheelwright,  2  Mass.  447.  Hatch  v.  Hatch,  9 
Mass.  307.  Otherwise,  generally,  if  delivered 
to  a  third  person  as  the  writing  or  escrow  of  the 
grantor.  Whedtoright  v.  Whedwr^ht,  2  Mass. 
447.  See  Fairbanks  v.  Metcalf,  8  Mass.  230. 
But  see,  for  an  exception,  Hatch  v.  Hatch,  9 
Mass.  307. 

92.  A  deed  delivered  as  an  escrow  does  not 
take  effect  until  the  condition  is  performed,  ex. 
cept  where  the  operation  of  the  conveyance 
would  be  absolutely  defeated,  unless  the  first 
delivery  should  be  permitted  to  have  effect. 
Jackson  v.  Rowland,  6  Wend.  666.  Vide  Carr  v. 
Hoxie,  5  Mason,  60. 

93.  Where  an  instrument,  signed  and  sealed, 
is  delivered  by  the  grantor  to  the  grantee,  it  is  a 
deed,  not  an  escrow,  though  both  parties  after- 
wards have  it  placed  in  the  hands  of  a  third 
person.     Gibson  v.  Partee,  2  Dev.  &,  Batt.  530. 

94.  A  deed  executed  by  a  sheriff  for  lands 
purchased  at  a  sale  under  a  fi.fa.,  and  delivered 
to  the  attorney  of  the  plaintiff,  to  be  delivered 
by  him  to  the  grantee,  on  payment  of  the  pur- 
chase money,  is  an  escrow,  and,  until  the  con- 
dition is  performed,  the  estate  continues  in  the 
execution  debtor.  Jackson  v.  Catlin,  2  Johns. 
248.    Robins  v.  BeUas,  2  Watts,  359. 

95.  A  deed  actually  delivered  by  an  agent  to 
one  for  whom  it  is  made,  is  no  longer  an  escrovx, 
though  placed  in  the  hands  of  such  agent  under 
an  agreement  that  it  should  be  considered  an 
escrow.     Simonton*s  Estate,  4  Watts,  180. 

96.  Deeds  were  delivered  to  arbitrators  be- 
tween two  parties,  to  be  disposed  of  by  them  as 
they  should  award  the  title.  Upon  pubbshin^ 
the  award,  the  deed  becomes  absolute  to  thm 
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penon  in  whose  fkror  the  award  is  made.    Peck 
f.  Goodtoin^  Kirby,  64. 

97.  A,  being  in  embarrassed  circumstances, 
made  &  deed  of  land  to  C,  for  a  consideration 
expressed  therein,  which  was  the  fiiU  value  of 
the  land,  and  put  such  deed  into  the  hands  of  B, 
to  hand  to  C,  and  propose  to  him  to  pay  or  se- 
cure the  consideration  money,  and  accept  the 
deed.  C  assented  to  the  proposal,  received  the 
deed,  and  in  two  or  three  days  complied  with 
tbe  terms.  Held,  that  such  deed  was  an  escrow 
in  the  hands  of  B,  and  did  not  take  effect  as  a 
deed  unti]  the  actual  delivery  of  it  to  C.  Spar- 
nno  y.  Smithy  5  Conn.  113. 

96.  Where  a  deed  of  lands  was  delivered  as  an 
()rrot0,  and  an  absolute  delivery  subsequently 
^ade,  but  previous  to  the  second  delivery  a 
jad|rnient  was  obtained  against  the  grantor, 
un<fer  iivhieh  the  land  was  sold,  —  it  was  held, 
that  the  purchaser  under  the  judgment  was  en- 
titled to  the  land.   Jackson  v.  RotMondy  6  Wend. 

grfsfr 
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99.  In  New  York,  where  a  deed  is  acknowl- 
edged before  the  proper  officer,  the  identity  of 
the  grantor  may  be  proved  by  any  third  person, 
and  need  not  be  by  the  subscribing  witness ;  and 
in  such  case,  the  residence  of  the  witness  need 
not  be  stated  in  the  certificate ;  it  is  only  necessa- 
ry to  be  stated  where  the  execution  of  the  deed  is 
proved  by  the  subscribing  witness.     J>ibble  v. 
Rogers^  13  Wend.  S36. 

100.  It  is  not  a  prerequisite  to  the  admission  of 
a  regular  deed  from  a  warrantee  in  evidence, 
that  the  grantor  should  be  proved  to  be  the  iden- 
tical person  to  whom  the  land  was  granted  by 
the  commonwealth.  Atchinson  v.  MCuUoch^  5 
Watts,  13. 

101.  Length  of  time  of  possession  may  be 
given  in  evidence  to  a  jury  of  the  existence  of  a 
grant  elder  than  the  one  to  the  defendant.  Mis- 
ten  V.  Smmders^  1  Bay,  26. 

102.  And  th^  doctrine  as  to  presumptions 
of  grants  is  the  same,  whether  the  grants  relate 
to  corporeal  or  incorporeal  hereditaments.  JRic- 
ard  V.  WUUams^  7  Wheat.  60. 

103.  Where  one  claims  under  a  deed,  with  a 
general  warranty,  there  is  a  presumption  of  law 
that  the  person  warranting  holds  the  original 
grant.    King  v.  Hale,  1  Overt.  209. 

104.  Whether  a  deed  is  to  be  presumed  from 
a  long  possession,  is  a  mixed  question  of  law 
and  fact.    Jackson  v.  Porter,  Paine,  457. 

105.  There  is  no  absolute  bar  against  the  pre- 
sumption of  a  grant,  within  a  period  short  of 
tiie  statute  of  limitations.  Ricard  v.  WilUams,  7 
Wheat.  60. 

106.  But,  in  general,  it  is  the  policy  of  courts 
of  law  to  limit  the  presumption  of  grants 
to  periods  analogous  to  those  of  the  statute  of 
limitations,  in  eases  where  the  statute  does  not 
apply,  ib. 

107.  A  conveyance  may  be  presumed  wh^re 
possession  has  been  held  fifty  years.  Van  Dyke 
V.  Van  Benren^  1  Caines,  13. 

108.  So,  after  quiet  possession  for  thirty  years 
and  upwards,  a  conveyance  will  be  presumed. 
GaUoway  v.  Ogle^  2  Binn.  468. 

109.  So,  also,  possession  of  land  for  twenty 
years  raises  the  presumption  of  a  deed ;  but  pos- 
seagion  alone  is  not  sufficient.  Courcier  v.  GrO' 
kam,  1  Ham.  330. 

110.  But  uninterrupted  possession  of  real  es- 
tate for  twenty-seven  years,  is  not  held,  in  Vir- 
ginia, a  sufficient  ground  for  presuming  a  grant. 
BoiUng  V.  Mayor,  3  Rand.  563. 

111.  Long  possess *on,  under  a  defective  deed 


produced  in  evidence,  can  give  rise  to  no  pre 
sumption  that  the  deed  was  legally  executed ; 
though,   if   the    deed  had  not  been   produced, 
a  legal  conveyance  might  have  been  presumed. 
Beiul  V.  Lynn,  6  Har.  &,  J.  336. 

112.  Where  A  is  in  possession  of  land,  ander 
a  deed  to  him  from  B,  a  copy  of  an  ancient  deed, 
not  enrolled  in  time,  from  b  to  B,  for  the  same 
land,  ^though  misrecited  in  the  deed  from  B  to 
A,)  with  the  rent-roll,  entries,  &c.,  is  evidence 
sufficient  for  the  jury  to  presume  and  find  a  deed 
from  C  to  B,  for  the  land  described  in  the  deed 
from  B  to  A.  Carroll  v.  Jforwood,  1  Har.  &,  J. 
167. 

113.  Where  two  patentees  divide  a  tract  by 
actual  survey,  and  one  of  them  sells  and  gives 
possession  to  the  vendee,  who  retains  possession 
for  twenty  years,  the  jury  may  fairly  infer  that 
there  were  deeds  of  partition  executed.  Otoings 
V.  Ulory,  3  A.  K.  Marsh.  454. 

114.  A  presumption  of  reconveyance  will  be 
made  where  it  is  necessary  to  clothe  a  rightful 
possession  with  a  legal  title  ;  but  the  court  must 
first  see  that  there  is  nothing  but  the  form  of  the 
conveyance  wanting.  But  this  presumption  in 
favor  of  a  grant  can  never  arise  from  the  mere 
neglect  of  the  owner  to  assert  his  right.  Doe  v. 
Butler,  3  Wend.  149. 

115.  J.  K.,  in  1808,  conveyed  a  tract  of  land  to 
C,  and  in  1816  conveyed  the  same  land  to  B.  K. 
In  a  writ  of  entry  against  B.  K.,  he,  having  shown 
that  there  was  no  deed  on  record  from  C.  to  J.  K., 
and  that  J.  K.  had  absconded  and  gone  to  parts 
unknown,  was  permitted  to  show  by  parol  evi- 
dence the  existence  of  such  a  deed.  Colby  v. 
Kenniston,  4  N.  Hamp.  262. 

116.  The  time  when  a  manor  was  laid  out  is 
a  matter  of  fact  for  the  jury,  there  being  no  rec- 
ord thereof  to  be  found.  Ringgold  v.  Malott,  1 
Har.  &  J.  299. 

117.  As  to  what  facts  are  sufficient  for  the  jury 
to  presume  a  ffrant  from  the  lord  proprietary  of 
Maryland,  vide  Mundell  v.  Clerklee,  3  Har.  & 
J.  462.     Cockey  v.  Smith,  ib.  20. 

118.  As  to  what  circumstances  will  divest  the 
right  and  possession  of  the  lord  proprietary  of 
Maryland,  ib. 

119.  The  lord  proprietary  of  Maryland,  by  his 
agent,  in  1742,  leased  to  A,  for  ninety-nine  years, 
a  tract  of  land  called  B.  In  1747,  the  adminis- 
trator of  A,  with  the  approbation  of  the  agent, 
assigned  the  lease  to  C,  who,  by  his  will,  in  1765, 
devised  the  land  to  his  sons  D  and  E,  to  be 
equally  divided  between  them.  The  sons,  being 
in  possession,  conveyed  their  interest  to  F  —  one 
of  them  in  1769,  and  the  other  in  1774 ;  but  the 
deeds  were  not  recorded  in  the  time  prescribed 
by  law.  F  entered  into  possession  under  those 
deeds,  and  held  until  1794,  when  he  contracted 
for  the  sale  of  the  land.  Held,  that  the  circum- 
stances were  sufficient  for  the  jury  to  presume 
good  and  valid  deeds,  from  D  and  £  to  F,  of  said 
land.     Bradford  v.  if  Comas,  3  Har.  &,  J.  444. 

120.  Before  a  deed  from  a  grantor  can  be  read 
in  evidence,  some  scintilla  of  title  must  be 
shown  in  such  grantor.  Hook  v.  Long,  10  S. 
&R.  9. 

121.  A  deed  which  is  denied  will  not  be  ad- 
mitted in  evidence,  without  some  proof  of  its 
execution.     Canfield  v.  Squire,  2  Root,  300. 

122.  The  signatures  of  the  grantor,  and  of  the 
subscribing  witness,  if  they  were  dead  or  out  of 
the  state,  should  be  proved.  Sims  v.  De  Graf- 
fmreid,  4  M'Cord,  253.  Comeil  v.  Biekley,  1 
lb.  466. 

123.  Subscribing  witnesses  to  a  deed  must  be 
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produced,  or  their  absence  ajccounted  for ;  and 
it  is  not  safficient  that  the  deed  was  acknowl- 
ftdced.  Smitk  ▼.  Jfarcuts,  I  Mis.  671,  716.  P«- 
ters  ▼.  Camdrouy  2  S.  &.  R.  80. 

124.  A  deed,  proved  by  two  witnesses  in  a  sis- 
ter state,  and  by  one  l>efore  the  clerk  of  the 
county  court  wnere  the  lands  lie,  is  not  suffi- 
ciently proved.  Morgan  ▼.  BealUj  1  A.  K. 
Marsh.  310.     Skene  ▼.  Fishbcck,  ib.  356. 

1525.  Under  the  New  Hampshire  statute  of 
February  10,  1791,  it  is  not  essential  to  the  va- 
lidity of  a  deed,  that  the  subscribing  witnesses  be 
eompetent  to  prove  its  execution  at  the  time  they 
put  their  names  to  it,  as  witnesses.  Smith  ▼. 
Ckamkerlm,  2  N.  Hamp.  440. 

1^.  If  one  of  two  witnesses  to  a  deed  becomes 
mterested,  the  other  must  be  called,  or  proof  ffiv- 
en  that  he  cannot  be  found ;  otherwise,  the  deed 
cannot  be  given  in  evidence.  Davison  v.  Bloom- 
«r,  1  Dall.  123. 

127.  A  deed  of  lands  cannot  be  impeached  b^ 
showing  that  one  of  the  subscribing  witnesses  is 
incompetent  to  testify  to  its  execution.  Doe  v. 
Tnmer,  7  Ham.  (Part  II.}  216. 

128.  A  deed,  sworn  to  by  one  witness  before  a 
magistrate,  who  certifies  the  same,  was  held  ad- 
missible in  evidence,  in  Pennsylvania.  MDill  v. 
JiTDUl,  1  Dall.  63. 

129  Where  there  is  sufficient  proof  of  the 
signing  of  a  deed,  it  may  be  left  to  the  jury  to  de- 
termine whether,  from  this  and  other  circum- 
stances in  the  case,  there  is  satis&ctory  evidence 
of  sealing  and  delivery.  Lesker  v.  Levan,  2 
Dall.  96. 

130.  In  the  proof  of  a  deed,  by  a  subscribing 
witness,  the  witness  must  state  that  he  knows 
the  grantor.  Jtukeon  v.  Gould^  7  Wend.  364. 
JacMon  V.  OMfonL,  2  ib.  555. 

131.  Tlie  execution  of  a  deed  was  held  to  be 
sufficiently  proved  for  the  purpose  of  reading  it 
in  evidence,  where  one  of  two  witnesses  deposed 
that  he  knew  the  attestation  to  be  in  his  hand- 
writing, though  he  did  not  remember  having 
witnessed  it,  and  that  he  thought  the  signature 
of  the  other  witness,  who  was  out  of  the  com- 
monwealth, was  in  his  hand- writing.  Russell  v. 
Cojin,  8  Pick.  143. 

132.  If  the  subscribing  witness  to  a  deed  can- 
not recollect  his  attestation,  but  recognizes  his 
hand-writing,  and  declares  it  was  his  practice 
never  to  attest  without  hearing  the  acknowl- 
edgment of  the  parties,  this  is  evidence  to  be  left 
to  the  jury  as  to  the  execution  of  the  deed,  ^llen 
V.  TrimbUy  4  Bibb,  21. 

133.  A  deed  produced  by  a  party  at  a  trial, 
pursuant  to  a  notice  to  him  from  the  opposite 
party,  le,  prima  facie,  to  be  taken  to  be  duly  exe- 
cuted, and  may  be  read  in  evidence,  without 
proof  of  its  execution.  Belts  v.  Badger,  12 
Johns.  223.    Jackson  v.  Kingsley,  17  ib.  157. 

134.  The  proof  of  a  deed,  before  a  master  in 
chancery,  made  by  the  oath  of  a  subscribing  witr 
ness,  who  stated  that  he  ssw  the  grantor  execute 
the  deed,  and  sincerely  believed  he  was  the  same 
person  named  in  the  deed,  on  which  the  master 
certified  that  he  was  satisfied  of  the  due  execu- 
tion of  the  deed,  and  allowed  it  to  be  recorded,  — 
was  held  sufficient  to  allow  the  deed,  which  had 
been  recorded,  to  be  read  in  evidence.  Jackson 
V.  Limwstony  6  Johns.  149. 

135.  In  a  certificate  of  the  proof  of  the  execu- 
tion of  a  deed  before  a  master  in  chancery,  or  oth- 
er officer,  it  is  not  necessary  to  state  that  the  offi- 
cer personally  knew  the  subscribing  witness. 
Jackson  v.  Harrow,  11  ib.  434. 

136.  It  ought  to  appear  upon  the  face  of  the 


deed,  or  under  the  oath  of  the  witness  in  the  cer- 
tificate of  the  officer  before  whom  the  deed  is 
proved,  that  the  person  called  to  prove  the  deed 
IS  a  subscribing  witness,  and  the  statement  of  the 
officer  that  he  is  such  witness  is  not  sufficient 
Den  V.  Gustin,  7  Halst.  42. 

137.  A  deed  of  land,  made  under  &  power  of 
attorney,  acknowledged  before  a  mayor  or  other 
chief  magistrate  of  a  city,  instead  of  being  vrorei 
before  him  by  the  witnesses,  and  certified  by  him 
under  the  public  seal,  is  evidence  under  the 
common  law  of  Pennsylvania,  notwithstanding 
the  act  of  1705.  MilUgan  v.  Dickson,  Peters, 
C.  C.  433. 

138.  The  provisions  of  that  act  apply  to  a  pow- 
er of  attorney  proved  by  the  attesting  witnesses, 
but  they  do  not  exclude  other  evidence  of  the  ex- 
ecution of  such  power,  ib. 

139.  A  power  of  attorney  to  demand  and  re- 
ceive a  debt  secured  by  a  mortgage,  and  to  exe- 
cute a  discharge  thereof,  &4i.,  is  not  within  the 
New  York  act  concerning  deeds,  (1  N.  R.  L. 
369,)  and  therefore  must  be  proved  by  the  sub- 
scribing witness,  or  other  evidence  oi  its  execu- 
tion.   Jackson  v.  Hopkins,  18  Johns.  487. 

140.  A  deed  from  a  public  hospital,  under  its 
corporate  seal,  must  be  proved  in  the  same 
manner  as  other  deeds,  it  not  being  an  institute 
of  such  notoriety  that  its  seal  will  prove  itself. 
Jackson  v.  PraU,  10  Johns.  381. 

141.  A  deed,  executed  while  the  Kentucky 
statute  of  1792  was  in  force,  cannot  be  produced 
in  evidence,  unless  certified  by  two  justices  to 
have  been  subscribed  as  well  as  acknowledged 
in  their  presence,  and  unless  recorded  within 
eight  months  of  the  acknowledgment,  or  upon 
proof  of  its  execution.  Womack  v.  Hughes,  Litt. 
Sel.  Cas.  292.    JlfConneU  v.  Brown,  ib.  459. 

142.  To  warrant  proof  of  the  hand-writing  of 
a  subscribing  witness  to  a  deed,  it  must  be 
shown  that  all  the  witnesses  are  dead,  or  beyond 
the  jurisdiction  of  the  court,  or  that  they  cannot 
be  found  after  diligent  inquiry.  Jackson  v. 
Cody,  9  Cow.  140.  Spring  v.  S.  C.  Ins,  Co.  8 
Wheat.  268. 

143.  A  deed  fifty  vears  old  was  allowed  to  go 
to  the  jury,  on  provmg  the  hand-writing  of  ue 
grantor,  diligent  search  having  been  made  for 
8ie  subscribing  witness  without  efiect ;  though 
possession  did  not  accompany  the  deed,  and 
there  was  a  short  adverse  possession.  M*  Gennis 
V.  ^Uison,  10  S.  A.  R.  197. 

144.  A  deed  fortj-four  years  old,  to  which 
there  were  two  witnesses,  was  allowed  to  be 
read  in  evidence,  on  proof  of  the  hand-writing 
of  one  of  the  subscribing  witnesses,  and  that 
he  was  dead,  without  any  proof  of  the  hand- 
writing of  the  other  witness,  or  that  he  was 
dead,  and  without  accounting  for  his  absence ; 
there  being,  however,  strong  circumstances  in 
the  case,  to  induce  the  presumption  that  he 
could  not  be  found,  or  was  dead,  or  beyond  seas. 
Jackson  v.  Burton,  11  Johns.  64. 

145.  Where  it  was  proved  that  one  of  two 
subscribing  witnesses  to  a  deed  removed  from 
the  state  thirty  years  before  the  trial,  and  that 
the  other  had  not  been  heard  of  for  thirty-seven 
years,  the  deed  was  allowed  to  be  reaa  in  evi- 
dence, on  proof  of  the  hand- writing  of  one  of 
the  witnesses,  and  of  the  grantor.  Jackson  v. 
Chamberlin,  8  Wend.  620. 

146.  A  deed  twenty-six  years  old  was  held  to 
be  sufficiently  proved  by  the  proof  of  the  hand- 
writing of  the  grantor  and  one  of  the  witnesses, 
all  the  parties  being  dead,  and  the  hand- writing 
of  the  other  witness-  being   at  the   time   nn- 
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foTmed,  he  beinff  then  a  young  man.     Yotmg  t. 
SUtckddU^  2  M*Cord,  531. 

147.  Where  there  are  seTeral  subscribing  wit- 
nesses to  a  deed,  or  power  of  attorney,  it  is  not 
enough  to  prove  one  of  them  dead,  or  without 
the  jurisdiction  of  the  court,  and  then  to  prove 
his  hand- writing,  and  that  of  the  party  execut- 
ing  it;  but  the  absence  of  all  must  be  accounted 
for.    Jackson  v.  GagtTy  5  Cow.  383. 

148.  A  deed  cannot  be  proved  by  the  s^rantee 
in  a  case  in  which  he  is  not  a  party,  unless  the 
absence  of  the  subscribing  witnesses  is  accounted 
for.     WUUmghlnf  v.  Car&m^  9  Johns.  136. 

149.  After  thirty  years  from  the  execution  of 
a  deed,  the  subscribing  witnesses  are  presumed 
to  be  dead.     Winn  v.  faUerson^  9  Pet.  663. 

150.  Where  the  subscribing  witnesses  to  a  deed, 
produced  in  a  suit  in  a  justice's  court  in  New 
York,  resided  without  the  jurisdiction  of  the 
justice,  or  beyond  the  control  of  his  subpoena,  it 
was  held  sufficient  to  prove  the  hand- writing 
of  the  witnesses.  Cook  v.  Husted^  12  Johns. 
188. 

151.  And  the  declaration  of  the  plaintiff,  that 
the  subscribinff  witnesses  did  reside  in  another 
county,  is  sufficient  evidence  of  the  fact  of  their 
non-residence  within  the  county  in  which  the 
cause  is  tried  to  authorize  the  justice  to  admit 
other  evidence  of  the  execution  of  the  deed,  ib, 

152.  The  circumstance  of  the  names  of  the 
sqbfvribing  witnesses  to  a  deed  being  torn  off, 
wdl  not  exempt  the  party  from  the  necessity  of 
proving  the  hand-wnting  of  the  party  who  exe- 
cuted it,  there  beinff  no  evidence  that  the  party 
producing  the  deed  had  mutilated  it.  Jackson 
V.  KingsUv,  17  Johns.  158. 

153.  A  deed  cannot  be  admitted  as  an  ancient 
deed,  unless  it  has  been  accompanied  by  posses- 
sion. Sims  V.  De  Graffenreidy  4  M'Cord,  253. 
fValdran  v.  TutOe^  4  NT  Hamp.  371.  Thompson 
V.  Bullock,  1  Bav,  364. 

154.  Where  tnere  was  continued  possession 
for  six  years,  under  a  deed  thirty  years  old, 
which  was  recorded  about  the  time  it  was  exe- 
cuted, there  having  been  no  possession  incon- 
sistent with  the  deed,  it  was  held  that  the  deed 
should  be  received  as  an  ancient  deed.  Robinson 
V.  Craig,  1  Hill,  S.  C.  389. 

155.  An  ancient  deed,  not  recorded  in  the 
records  of  the  proper  office,  is  evidence,  without 
proof  of  the  execution,  if  possession  of  the  land 
has  been  held  under  it,  and  the  jury  may  pre- 
sume livery,  seizin,  dtc.  Carroll  v.  Jforwood,  1 
Har.  Sl  J.  167. 

156.  Ancient  deeds  of  lease  and  release,  not 
necessary  to  be  recorded,  may  be  read  in  evi- 
dence.    Owings  V.  Jforwood,  2  Har.  &  J .  96. 

157.  An  ancient  deed,  of  sixty  years  date,  was 
allowed  in  evidence,  in  Pennsylvania,  although 
possession  had  not  been  taken  under  it,  upon 
proof  of  the  hand-writing  of  one  witness,  who 
was  dead,  the  other  not  l^ing  known.  Thomas 
V.  HorUcker,  1  Dall.  14. 

158.  Proof  of  an  ancient  deed,  made  prior  to 
tlie  act  of  1771  prescribing  the  mode  of  proving 
deeds  in  the  colony  of  New  York,  by  a  surviving 
grantor,  in  1750,  who  swore  that  the  other 
^aniors  were  dead,  and  had  executed  the  deed, 
»  sufficient.  Jackson  v.  Schoonmaker,  2  Johns. 
230. 

159.  An  attested  copy  of  an  ancient  deed  was 
not  admitted  in  evidence,  it  not  having  the 
words  **  this  indenture,'*  and  no  money  consid- 
eration being  expressed  therein.  GvUings  v. 
HaU,  1  Har.  6l  J.  14. 

160.  Parol  evidence  may  be  given  of  a  deed 
vol..  II.  5 


where  there  is  probable  cause  to  suppose  it  lost. 
Pavl  V.  Durborow,  13  S.  &  R.  392. 

161.  Depositions  are  admissible  to  prove  the 
loss  of  a  deed  by  fire,  or  otherwise,  and  to  prove 
the  existence,  execution  and  tenor,  of  a  deed. 
Car^eld  v.  Squire,  2  Root,  300. 

162.  Where  the  original  deed  can  be  produced, 
the  grantor  cannot  prove  the  execution  of  it; 
but  aUter  where  the  original  deed  has  been 
destroyed,  and  the  witnesses  to  it  are  dead  or 
without  the  state.  Barton  v.  Keith,  2  Hill,  S.  C. 
537. 

163.  A  party  proving  the  contents  of  a  lost 
deed,  to  which  there  are  subscribing  witnesses, 
cannot  be  required  to  produce  the  witnesses,  un- 
less it  be  shown  that  he  knows  who  they  are. 
Jackson  V.  Vail,  7  Wend.  125. 

164.  Where  parol  evidence  of  the  contents  of 
a  deed  is  given,  on  proof  of  loss  of  the  deed,  and 
the  character  of  the  witness  who  proved  the 
loss  is  subsequently  impeached,  such  impeach- 
ment cannot  be  insisted  on  in  support  of  a 
motion  for  a  new  trial.  Jackson  v.  Rowland,  6 
Wend.  666. 

165.  A  certified  copy  of  a  deed  is  not  compe- 
tent evidence,  unless  the  absence  of  the  original 
is  accounted  for.  Anderson  v.  Walker,  Mart,  db 
Ter^.  201.  Smith  v.  WiUon,  1  Dev.  &  Batt.  40. 
Gittings  V.  Hall,  1  Har.  &  J.  14. 

166.  The  act  of  South  Carolina,  of  1731,  (Pub. 
Laws,  133,)  makes  attested  copies  of  deeds  from 
the  register's  office  good  evidence ;  but  to  make 
this  secondary  evidence  admissible,  proof  of  the 
loss  of  the  originals  seems  to  be  necessary. 
Dingle  v.  Bowman,  1  M*Cord,  177. 

loT.  To  show  the  loss  of  the  original  deed, 
in  order  to  admit  such  registered  copy  under 
such  act,  circumstantial  evidence  is  admissible. 
JifLauHn  v.  Talbot,  2  HiU,  S.  C.  525. 

168.  In  Tennessee,  a  certified  copy  of  a  deed 
cannot  be  received  in  evidence,  unless  it  appear 
that  the  original  was  duly  proved.  MiUer  v.  HoU, 
1  Overt.  111.     Cra^  v.  Vance,  1  Overt.  182. 

169.  Under  the  Ohio  act  of  1831,  forsprovinff 
and  recording  deeds,  an  office  copy  of  a  deed 
may  be  ^ven  in  evidence  without  accounting 
for  the  absence  of  the  original,  though  the  party 
offering  it  is  thegrantee  in  the  deed.  Burnet  v. 
Brush,  6  Ham.  32. 

170.  Where  A  sold  a  portion  of  his  land  to  B 
with  warranty,  and  A  and  B  are  jointly  sued  for 
their  respective  portions  of  the  whole  tract,  the 
original  deeds  of  both  must  be  produced,  or  their 
absence  accounted  for.  Anderson  v.  Walker^ 
Mart.  &  Yerg.  201. 

171.  Where  a  P&rty,  claiming  a  title  to  land, 
relies  upon  a  deed  in  which  he  is  not  the  grantee, 
and  which  is  not  in  his  possession  or  under  his 
control,  he  may  give  in  evidence  an  office  copy. 
Ward  V.  FuUer,  15  Pick.  185. 

172.  Where  the  proof  of  a  deed  is  by  a  copj, 
it  is  unnecessary  to  produce  a  subscribing  wit- 
ness. Eaton  V.  Campbdl,  7  Pick.  10.  Knoz  v. 
Silloway,  1  Fair.  201. 

173.  Where  a  deed  of  conveyance  has  been 
duly  executed,  acknowledged,  and  recorded,  that 
is  sufficient  evidence  of  a  power  of  attorney 
recited  and  set  forth  in  the  deed  as  part  of  the 
deed.  Davidson  v.  BeaUy,  3  Har.  &  M'Hen. 
594. 

174.  The  court  will  not,  on  motion,  compel  a 
stranger  to  the  suit  to  produce  a  deed  of  his 
own,  for  the  inspection  of  a  party.  Davenbagh 
V.  JifKinnie,  5  Cow.  27. 

175.  One  of  two  attorneys  executing  a  deed 
may  prove  the  execution  of  it  by  himself,  but 
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not  by  hii  eo-attorner  where  there  is  a  snbscrib- 
mf  witness  to  the  deed.  Jackton  ▼.  Br^lon^  4 
Wend.  S07. 

176.  One  signing  a  deed,  as  attorney,  is  evi- 
dence for  or  against  it.    Alien  r.  Joius^  2  Hay  w. 


177.  The  gtantor  is  not  a  competent  witness, 
in  an  action  of  trespass,  to  try  titles  between  the 
grantee  and  a  third  P^r^,  to  proye  the  ezecation 
of  the  deed.     Barry  t.  WUbaunu^  2  Bailey,  91. 

178.  A  grantor  is  a  witness  to  inyalidate  his 
own  deed.  MTerran  t.  Powers^  1  S.  &  R.  102. 
Brown  y.  Dowmng^  4  S.  &  R.  494. 

179.  Bat  his  declarations  made  prior  or  sabse- 
qnent  to  the  ezecation  of  the  deed,  when  the 
grantee  is  not  present,  are  not  admissible  to  in- 
validate the  deed.  Barrett  ▼.  French^  1  Conn.  354. 

180.  A  person  who  has  ezecaied  a  deed,  set  up 
by  a  defendant  in  ejectment,  is  not  a  competent 
witness  to  prove  it  fraadulent,  especially  when, 
or  avoiding  the  deed,  the  recovery  of  the  plain- 
tiff wonld  enare  to  tJie  common  benefit  of  the 

Jlaintiff  and  the  witness.    Jackson  v.  Eaton^  20 
ohns.  478. 

181.  No  one  bat  the  party  to  a  deed,  who 
aUeges  the  fraud  to  have  been  practised  upon 
him,  or  those  claiming  title  under  him,  will  be 
allowed  to  impeach  or  avoid  the  deed,  on  that 
ground,  ib. 

182.  A  subscribing  witness  to  a  deed  is  com- 
petent to  prove  that  it  was  executed  upon  a  day 
different  from  the  date  of  the  deed.  Fax  v.  Palmer^ 
2Dall.214. 

183.  A  recital  of  a  conveyance,  without  other 
proof,  is  not  evidence  of  the  existence  of  such 
recited  conveyance  against  an  adverse  claimant 
under  a  prior  title.  BeU  v.  WetherHl,  2  S.  &  R. 
360. 

184.  A  recital,  in  a  bond,  that  the  obligee  had 
■old  and  conveyed  to  the  obligor  certain  lands, 
is  not  evidence  of  such  conveyance,  it  not  being 
shown  that  the  bond  was  ever  in  the  possession 
of  the  obligee.  Aliterj  of  a  recital  that  the  obligor 
had  conveyed.    Jackson  v.  Brooks,  8  Wend.  426. 

185.  In  ejectment,  two  deeds,  both  executed 
in  England,  but  only  one  of  them  recorded  in 
Pennsylvania,  were  allowed  to  be  given  in  evi- 
dence in  that  state.  Morris  v.  FatMeren,  1  Dall. 
64. 

186.  A  deed  defectively  executed  is  admis- 
sible as  evidence  of  color  of  title,  and  extent  of 
possession,  of  the  party  entering  under  it.  Beach 
V.  Sutton,  5  Verm.  209. 

187.  A  plea  to  an  action  on  a  sealed  instru- 
ment, **  that  the  paper  was  blank  when  signed, 
and  so  it  is  not  his  deed,'*  is  insufficient,  without 
stating  that  it  was  blank  when  delivered.  Lock" 
art  V.  Roberts,  3  Bibb,  361. 

188.  If  the  seal  of  a  party  be  torn  off,  the 
mutilated  paper  cannot  be  declared  on  as  a  deed 
with  a  prqfert  in  curiam.  Powers  v.  Ware,  2  Pick. 
451,  456. 

189.  A  deed,  from  which  the  seal,  signature, 
and  part  of  the  words,  had  been  cut  before  the 
commencement  of  the  action,  should  not  be  de- 
dared  on  as  a  deed  with  a  profert,  but  the  fkcts 
should  be  stated  as  an  excuse  for  not  making  a 
profert.    Powers  v.  Ware,  2  Pick.  461. 

190.  A  party  entitled  to  a  deed  of  real  estate 
must  demand  it ;  if  it  is  not  refused,  he  should 
allow  a  reasonable  time  to  prepare  and  execute 
It,  and  then  present  himself  again  to  receive  it ; 
but  if,  on  demand,  the  vendor  positively  refuses, 
a  second  demand  is  unnecessary.  Blood  v.  Oood- 
rich,  12  Wend.  525. 

191.  And  where  there  are  several  j»*>!so»« 


jointly  bound  to  execute  the  deed,  and  a  de 
maud  is  made  upon  one  of  them  and  refused,  a 
demand  of  the  others  is  unnecessary,  ib. 

111.     Registration    and    AchunoUdgmaU,    and 

herein  of  /fotice. 

192.  A  conveyance  by  deed,  duly  acknowl- 
edged and  recorded,  is,  by  the  statute  of  enrol- 
ments of  Massachusetts,  equivalent  to  livery  of 
seizin ;  and  a  person  entering  under  such  deed 
acquires  a  freenold  either  by  right  or  by  wrong. 
Higbee  v.  Riee,  5  Mass.  344.  See  Knox  v.  Jenks, 
7  Mass.  488.  Pray  v.  Pierce,  7  Mass.  381.  Wor- 
cester V.  Eaton,  11  Mass.  368.  Flint  v.  Shddon, 
13  Mass.  443. 

193.  No  titie  to  land  can  be  claimed  under  a 
deed  from  a  collector  of  taxes,  unless  the  deed 
has  been  acknowledged  and  recorded.  Tilson  v. 
Thompson,  10  Pick.  359. 

194.  But  in  general  land  passes  by  deed  not 
acknowledged  or  recorded.  Marshall  v.  Fisk, 
6  Mass.  24. 

195.  That  part  of  an  indenture,  to  lead  the 
uses  of  a  common  recovery,  executed  by  the  re- 
coverer,  being  acknowledged  and  recorded,  it 
seems  not  necessary  that  the  part  signed  and 
sealed  by  the  recoverer  should  be  so  too.  Ihtd' 
ley  V.  Sumner,  5  Mass.  438. 

196.  The  statute  of  Alabama,  of  18^3,  •«  to  pre- 
vent frauds  and  fraudulent  conveyances,'*  does 
not  apply  to  deeds  of  trust,  mort^ges,  or  other 
conveyances  for  a  valuable  consideration,  so  as 
to  require  their  proof,  or  acknowledgment,  or 
registration,  within  twelve  months,  though  pos- 
session be  not  delivered.  Baker  v.  Washington, 
5  Stew.  &  Port.  142. 

197.  In  Connecticut,  a  deed  not  acknowledged 
or  recorded  can  be  given  in  evidence  in  an  action 
of  ejectment,  provided  a  caveat  has  been  re- 
corded under  the  statute,  and  it  is  proved  that, 
previously,  the  grantee  had  required  the  grantor, 
and  the  grantor  liad  refused,  to  acknowledge  the 
deed.     Bond  v.  Kibbe,  3  Day,  500. 

198.  A  deed  is  admissible  in  evidence,  though 
there  be  no  date  to  the  acknowledgment,  where 
the  recording  of  the  deed  with  the  acknowledg 
ment  is  prior  to  the  opposing  title.     Galuska  v. 
Sinclear,  3  Verm.  394. 

199.  In  Pennsylvania,  the  exemplification  of 
a  deed  dated  1696,  acknowledged  in  open  court 
two  months  after,  and  recorded  in  1740,  was  ad- 
missible, the  original  being  lost.  Jhtfidd  ▼. 
Brindley,  1  Rawle,  91. 

200.  The  Maryland  act  of  1692,  respecting  the 
acknowledgment  and  recording  of  conveyances, 
did  not  extend  to  any  kind  of  grants  by  the  lord 
proprietary.  Calvert  v.  Eden,  2  Har.  dt  M'Hen. 
335. 

201.  Where  A  grants  land  to  B  in  fee  with 
warranty,  and  then  mortgages  the  same  land  to 
C,  who  has  no  notice  of  the  former  conveyance, 
and  whose  deed  is  recorded  before  B's ;  and  after 
B*s  deed  is  recorded,  C  assigns  the  mortgage  to 
the  demandant,  who  releases  to  A,  and  at  the 
same  time  takes  back  from  him  a  new  mortgage 
with  warranty ;  and  B  then  dies,  leaving  A  and 
the  tenant  his  heirs,  having  been  in  possession 
during  kll  these  conveyances,  —  the  release  to  A 
operated,  by  estoppel,  a  discharge  of  the  first 
mortgage,  leaving  B  an  unincumbered  fee ;  and 
when  the  land  came  to  A,  and  the  tenant  by  de- 
scent, the  demandant  took  A's  moiety  by  es- 
toppel, by  virtue  of  the  second  mortgage.  Soines 
V.  Skinner,  3  Pick.  52. 

Wi.  Where  a  deed  of  real  estate  was  aeknowl 
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•dged  before  the  register  of  deeds,  and  handed  to 
him  to  be  recorded,  but  no  certificate  of  the  ac- 
knowledgment made,  and  at  the  same  instant  a 
creditor  of  the  grantor  attached  the  estate,  the 
attachment  had  uie  priority.  Sigowmeu  t.  Lamed^ 
10  Pick.  72.  ^^^ 

203.  An  assignment  purporting  to  transfer  all 
the  assignor's  nght  in  a  sum  of  money  chargesi- 
ble  on  land,  is  not  an  instrument,  under  the  Penn- 
lylTania  act  of  18th  March,  1775,  requiring  ac- 
uio'wledgment  and  record.  Craft  ▼.  ff^tter^  4 
Rawle,  242. 

204.  The  registry  acts  are  not  confined,  in 
their  operation,  to  subsequent  imtnediaU  pur- 
chasers ftom  the  same  ^^rantor ;  but  one  pur- 
chasing nudiatdy  from  him,  e.  g.,  under  a  judg- 
ment against  him,  is  protected.  Jackson  v.  TVnon, 
4  Cow.  599. 

205.  Registration  without  authority  of  law 
confers  no  yalidity  on  instruments.  Kerns  t. 
Apsps,  2  Watts,  75. 

206.  The  words  "intended  to  be  recorded," 
used  in  a  deed  in  reference  to  a  power  of  attor- 
ney, under  which  the  deed  purports  to  have 
been  made,  imply  a  covenant  on  the  part  of  the 
mator  to  haye  the  power  recorded.  Penn  y. 
PrestOHj  2  Rawle,  14. 

207.  And  recording  such  power  in  Philadel- 
phia county  is  not  a  compliance  with  the  cove- 
nant, where  the  land  lies  in  Wayne  county,  un- 
less the  grantor  had  land  in  Philadelphia  county 
included  in  the  power,  ib. 

208.  The  recording  of  a  deed  is  prima  facU 
evidence,  and  no  more,  that  the  deed  was  legally 
proved  and  admitted  to  record.  Taliot  v.  Simp- 
son,  Peters,  C.  C.  188. 

209.  The  certificate  of  a  recording  officer  that 
a  deed  has  been  recorded  is  only  prima  facie 
evidence,  and  may  be  rebutted  by  the  produc- 
tion of  the  records.  Hastings  v.  Blue  I£U  Tumr 
pike  Canmratian^  9  Pick.  80. 

210.  Where  a  registry  copy  of  a  deed  is  duly 
admitted  in  evidence,  the  registry  itself  is  evi- 
dence that  the  deed  was  executed.  Hatkaway  v. 
^NNmsr,  9  Pick.  23. 

211.  A  deed  duly  regiitered,  according  to  the 
laws  of  Tennessee,  takes  effect  from  its  date. 
WeUrkomse  v.  Martin^  Peck,  392.  PaUon  v.  Coop^ 
er,  Cooke,  133. 

212.  But  its  execution  cannot  be  proved,  nor 
can  it  be  given  in  evidence,  before  it  is  regis- 
tered. PaUon  V.  ReUy^  Cooke,  119.  Nor  does  it 
vest  the  legal  title  in  the  vendee.  Vinson  v. 
iftuUlegtoit,  lb.  254. 

213.  Where  a  statute  of  Rhode  Island  required 
that  mortgages  of  personal  property  should  be 
recorded  in  a  book  specially  kept  for  that  pur- 
poie,  and  says  nothing  as  to  the  book  in  which 
mortgages  of  real  and  personal  property  should 
be  recorded, — it  was  held,  that  a  mortgage  of 
real  and  personal  propeHy  combined  was  well 
recorded  in  the  book  of  real  mortgages.  Antho- 
ny v.  BjtdtTy  13  Pet.  423. 

214.  If  a  town  clerk  record  a  deed  in  a  book 
which  has  for  some  years  ceased  to  be  used  for 
that  purpose,  and  omit  entry  of  it  in  the  index, 
for  concealment,  such  copymg  is  not  deemed  to 
operate  as  a  recording.  Sawyer  v.  Adams^  8 
Verm.  172. 

215.  Under  the  laws  of  Mississippi,  a  clerk  of 
the  probate  court,  appointed  pro  tempore^  may 
record  a  deed  of  trust  received  after  the  ad- 
joamment  of  the  court.  Cocke  v.  Halsey^  16 
Pet  71. 

216.  To  authorize  the  recordiil%  of  a  deed,  by 
the  law  of  Pennsylvania,  a  eertincata  of  its  ao« 


knowledgment  by  a  justice  of  the  peace  of  the. 
state  of  New  York,  and  a  certificate  of  the  court 
of  common  pleas  of  that  state  that  he  was  such 
justice,  is  not  sufficient,  unless  it  also  certify 
that  he  was  a  chief  officer  in  the  county. 
Rhoades  v.  Snyder,  4  Wash.  C.  C.  715. 

217.  In  Ohio,  a  deed  to  a  bona  fide  purchaser 
need  not  be  recorded  as  against  a  prior  unre- 
corded deed.    Steele  v.  Spencer  ^  Al.  1  Pet.  552. 

218.  Under  the  Pennsylvania  act  of  1775,  an 
unrecorded  deed  is  void  as  against  purchasers 
from  the  same '  grantor.  Henry  v.  Morgan,  2 
Binney,  497. 

219.  Under  the  provincial  act  of  9  W.  3,  c.  7, 
for  registering  deeds,  in  case  of  the  absence  or 
death  of  the  grantor,  without  acknowledgment 
of  the  deed,  its  execution  must  have  been  proved 
by  two  of  the  subscribing  witnesses  previous  to 
its  registry.     Pidge  v.  Tyler,  4  Mass.  541. 

220.  In  Maryland,  a  deed  of  land  executed  m 
1735,  to  be  competent  evidence,  should  appear 
to  have  been  recorded  according  to  the  pro- 
visions of  the  act  of  1715.  MuiSm  v.  Hugh,  2 
Gill  Sl  Johns.  193. 

221 .  And  an  original  deed,  conveying  an  es- 
tate in  lands  for  above  seven  years,  was  held  in- 
admissible in  evidence,  there  being  no  proof  of- 
fered of  the  hand- writing  of  the  officer,  who  in- 
dorsed upon  it  the  certificate  of  its  enrolment. 
Oteynn  v.  Jones,  2  Gill  &  Johns.  173. 

222.  A  deed  purporting  to  be  a  deed  from  a 
citizen  of  Virginia,  the  acknowledgment  certified 
by  two  magistrates  of  that  state,  accompanied 
by  the  clerk's  certificate  and  seal  of  the  court 
that  they  are  magistrates,  is  a  sufficient  authen- 
tication to  admit  it  to  record  in  Kentucky,  and 
being  so  admitted  in  due  time,  is  evidence  in  fa- 
vor of  the  grantees.  Barbour  v.  Watts,  2  A.  K. 
Marsh.  290. 

223.  A  deed,  though  neither  indented  nor  re- 
corded, is  valid  between  the  parties,  under  the 
Virginia  act  of  1748,  and  is  sufficient  to  pass  the 
estate.     Currie  v.  Donald,  2  Wash.  58. 

224.  The  record  of  a  copy  of  a  deed  is  a  nul- 
lity, and  affects  no  one  with  notice  of  the  deed } 
and  this,  though  there  was  recorded  with  it,  as 
indorsed  on  it,  a  receipt  for  the  original  deed,  by 
the  grantor,  for  the  purpose  of  his  recording  it. 
Stevens  v.  Brown,  3  Verm.  420. 

225.  The  act  of  South  Carolina,  concerning 
the  recording  of  deeds,  does  not  make  the  record, 
or  official  copy,  the  highest  evidence,  but  only 
suppletory  upon  the  loss  of  the  original  deed 
Purvis  y,  Robinson,  1  Bay,  493. 

226.  Before  the  recording  act  of  Pennsylvania, 
in  1775,  no  one  was  obliged  to  record  his  deed ; 
it  is  not  therefore  true  that  he  who  holds  under 
a  patent  avoids  all  titles,  by  warrant  or  survey, 
of  which  he  had  no  notice.  Maclav  v.  Work,  5 
Binn.  154.  Keller  v.  JVVUz,  5  S.  &  R.  246.  Povf 
ers  v.  JfFerran,  2  ib.  44.  Delancey  v.  JIf  Keen, 
1  Wash.  C.  C.  525. 

227.  Under  the  registry  laws  of  Pennsyhrania, 
deeds  for  improvement  claims  should  be  re- 
corded.    Waller  v.  Hill,  Addis.  43. 

228.  Marriage  settlements  affecting  the  title 
of  lands  must  be  recorded  in  the  proper  county 
in  six  months,  under  the  law  of  Pennsylvania,  of 
18th  March,  1775.  Foster  v.  WhitekiU,  2  Yeates, 
259. 

229.  The  assignment,  or  bargain  and  sale,  of  a 
warrant  and  survey,  should  be  recorded  within 
six  months,  or  it  is  void  against  subsequent  pur- 
chasers, without  notice  *.  but  if  the  first  bargainee 
obtains  a  patent,  there  is  no  need  of  recording 
the  assignment.     Correy  v.  Caxton,  4  Binn.  140 
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230.  Under  the  North  Carolina  act  of  18^, 
deeds  of  trust,  and  the  schedules  annexed,  must 
be  registered,  and  take  effect  from  the  time  of 
registry.  JfKinnon  v.  JfLean^  2  Dev.  Sl 
Batt.  79. 

331.  A  deed  of  gift  of  a  slave,  when  posses- 
sion does  not  accompany  the  deed,  will  not  pass 
the  title,  even  from  the  donor  to  the  donee,  un- 
less the  deed  be  actually  recorded  within  eight 
months  from  its  date.  Pyle  ▼.  Mavlding^  7  J.  J. 
Marsh.  202. 

232.  A  conyeyance,  neither  proved  nor  ac- 
knowledged, and  lodged  with  the  clerk  to  be  re- 
corded, does  not  affect  the  right  of  a  creditor  or 
purchaser.  Mummy  v.  JohttsUm,  3  A.  K.  Marsh. 
220. 

233.  A  deed  of  gift  of  a  chattel,  making  reser- 
vations or  limitations,  need  not  be  recorded  with- 
in eight  months  of  its  date  ;  if  it  is  recorded  be- 
fore the  property  has  been  in  the  possession  of 
another  within  tne  state  for  five  years,  it  is  suffi- 
cient.    FurgMson  v.  iVhite^  1  A.  K.  Marsh.  6. 

234.  A  deed,  proved  by  the  affidavit  of  one  of 
the  witnesses,  but  not  recorded,  was  held  admis- 
sible evidence  in  Pennsylvania.  Hamilton  v. 
Galloway,  1  Dall.  93. 

235.  In  Tennessee,  a  deed  proved  and  not 
registered,  may  be  read  in  evidence.  Carter 
V.  Parrot,  1  Overt.  237. 

236.  The  deed  of  land  first  on  record  will 
have  the  preference.  Thompson  v.  Bullock,  1 
Bay,  364. 

iS7.  Under  the  registry  act  of  1794,  a  bona 
fide  deed  of  military  land,  which  is  deposited,  is 
preferred  to  a  prior  deed  of  the  same  tract  unre- 
corded.   Jackson  v.  Hubbard,  1  Caines,  82. 

238.  Where  deeds  are  lodged  with  the  clerk 
to  be  recorded,  within  the  time  prescribed,  but 
are  withdrawn  by  the  grantor  before  they  are 
recorded,  the  grantee  supposing  them  to  be  re- 
corded, they  are  valid  against  creditors  or  subse- 
quent purchasers.  Baiut  of  Kentucky  v.  Haggin, 
1  A.  K.  Marsh.  306. 

239.  If  a  deed,  after  it  is  received  and  entered 
up  ^*  received  for  record,**  remains  unrecorded 
through  no  fault  of  the  grantee,  until  after  an 
attachment  of  said  land,  it  shall  not  preju- 
dice the  grantee.  FrankUn  v.  Cannon,  1  Root, 
500.  Hartmyer  v.  Gates,  ib.  61.  McDonald  v. 
Leach,  Kirby,  72.  Judd  v.  Woodruff,  2  Root, 
298. 

240.  So  a  prior  deed,  which  has  been  prevent- 
ed from  being  recorded  by  fraud,  shall,  when 
recorded,  prevail  against  a  later  deed,  although 
recorded  before  it.  St.  Andrews  v.  Lockwood,  2 
Root,  239. 

241.  But  a  deed  not  recorded  will  not,  in  Con- 
necticut, hold  against  a  subsequent  attachment, 
unless  recorded  in  a  reasonable  time.  Welch  v. 
Gould,  ib.  287. 

242.  And  the  jury  are  to  decide  when  a  deed 
was  recorded,  the  time  not  appearing  upon  the 
deed  ;  and  if  possession  of  the  land  has  been  held 
under  it,  they  may  presume  that  it  was  season- 
ably recorded.  CarroU  v.  /Norwood,  1  Har.  & 
J.  167. 

243.  Where  a  deed  has  not  been  recorded 
within  the  time  prescribed  by  law,  a  copy  of 
it  was  held  inadmissible  in  evidence,  ib. 

244.  So  where  the  grantee  prevents  his  deed 
from  being  recorded  at  length,  the  record  shall 
not  relate  back  to  the  time  it  was  received  for 
record,  to  the  prejudice  of  others.  Ray  v.  Bush,  1 
Root,  81. 

245.  Where  a  deed  was  acknowledged,  and 
left  at  the  registry  to  be  recorded,  five  days  be- 


fore the  expiration  of  the  time  limited  for  re- 
cording it,  but,  through  the  negligence  of  th« 
register,  was  not  recorded  until  aJterwards,  — 
held,  that  this  was  a  compliance  with  the  stat- 
ute.   JfGregor  v.  Hall,  3  Stew.  &  Port.  397. 

246.  A  deed,  recorded  within  the  time  pre- 
scribed by  law,  was  held  to  vest  the  title  in  the 
grantee  from  the  date  of  the  deed,  notwithstand- 
ing an  execution  against  the  grantor  was  deliv- 
ered to  the  sheriff  between  the  date  and  the  re- 
cording, on  which  execution  the  land  was  taken 
and  sold.  JfConnel  v.  Brown,  Litt.  Sel.  Cu. 
459. 

247.  A  deed,  recorded  within  the  time  limited 
by  the  statute,  is  valid  against  purchasers  be- 
tween the  date  and  the  recording.  Dale  v.  ^r- 
nold,  2  Bibb,  605. 

248.  Where  a  deed  was  proved  by  the  clerk 
of  the  county  court  of  another  county,  but  not 
within  the  time  required  for  recording  deeds,  the 
certificate  of  that  proof  by  the  clerk  is  not  com- 
petent evidence  of  its  execution.  Moore  v.  JFar- 
row,  3  A.  K.  Marsh.  41. 

249.  An  unrecorded  deed  is  good,  as  between 
the  parties,  in  Virginia,  and  the  execution  of 
such  deed  may  be  proved  by  one  witness,  though 
not  a  subscribing  witness,  if  the  subscribing  wit- 
nesses be  dead,  or  cannot  be  procured.  Turner 
V.  Stip,  1  Wash.  319. 

250.  The  Virginia  statute,  which  makes  unre- 
corded deeds  void  as  to  creditors  and  subsequent 
purchasers,  means  creditors  of  the  grantor,  and 
subsequent  purchasers  from  him.  Pierce  v.  Tur- 
ner, 5  Cranch,  154. 

^1.  A  deed  of  lands,  in  Alabama,  though  not 
registered,  if  made  bona  fde,  for  a  valuable 
consideration,  is  valid  against  creditors,  and  a 
subsequent  purchaser,  at  a  sheriff's  sale,  with 
notice.    Jlvent  v.  Reed,  2  Stew.  488. 

252.^  An  unrecorded  deed  passes  the  title,  ex- 
cept as  to  creditors  and  purchasers.  MClain  v. 
Gregg,  2  A.  K.  Marsh.  454.  Martin  v.  ^uattle- 
bam,  3  M*Cord,  205.  Jackson  v.  West,  10  Johns. 
466.  Jackson  v.  Burgott,  ib.  457.  Sicard  v.  Da- 
vis,  6  Pet.  124.  Smith  v.  Starkweather,  5  Day, 
207.  Whittemore  v.  Bean,  6  N.  Hamp.  47.  Gtier- 
rant  v.  Anderson,  4  Rand.  208.  French  v.  Gray, 
2  Conn.  92.     Phillips  v.  Green,  3  A.  K.  Marsh.  7. 

253.  A  deed,  sealed  and  delivered,  passes  the 
legal  title  to  land,  as  between  the  parties,  with- 
out any  attestation,  recording,  or  depositing,  for 
record.     Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  429. 

254.  Under  the  Pennsylvania  act  of  1715,  a 
deed  should  be  proved  by  two  witnesses  present 
at  its  execution  before  it  is  entitled  to  record. 
Viekroy  v.  M Knight,  4  Binn.  204. 

255.  Under  the  statute  of  Massachusetts  of 
1783,  c.  37,  a  deed  cannot  be  proved  in  court, 
for  the  purpose  of  registering  it,  by  the  oath  of 
one  of  the  subscribing  witnesses,  where  the 
grantor  is  only  temporarily  absent,  and  has  not 
taken  up  a  permanent  residence  without  the 
commonwealth.     Sacket*s  case,  1  Mass.  58. 

256.  To  record  a  deed  on  the  testimony  of  one 
witness,  in  cases  where  the  law  requires  the 
attestation  of  two  witnesses,  is  .a  nugatory  act. 
Pyle  v.Maulding,  7  J.  J.  Marsh.  202. 

257.  The  acknowledgment  of  a  deed  in  open 
court,  a  certificate  whereof  is  made  by  the  clerk 
on  the  back  of  the  deed,  is  not  sufficient  to  au- 
thorize its  registration  in  Alabama.  Munn  v. 
Lewis,  2  Port.  24. 

258.  If  the  acknowledgment  of  a  deed,  made 
by  a  non-resident  for  land  lying  in  Virginia,  be 
not  certified  according  to  law,  though  it  should 
be  admitted  to  record,  it  cannot  be  read  in  evi- 
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dence  as  a  recorded  deed.     Turner  ▼.  SUp^  1 
Wash.  319. 

259.  A  clerk  ma^  record  a  deed  made  by  an 
agent,  without  inquiringr  into  the  yalidity  of  the 
agency.     BotDman  ▼.  Bartlet,  3  A.  K.  Marsh.  86. 

260.  Where  only  the  receipt  of  the  deed  for 
record  had  the  sifnature  of  the  town  clerk,  and 
the  remainder  of  the  certificate,  as  to  where  it 
was  recorded,  was  evidently  in  the  same  hand, 
the  deed  was  admitted ;  and  held,  that  the  clerk 
might  add  his  signature  nunc  pro  tune,  Morey 
y.  ATGuire,  4  Verm.  327. 

261.  Where  one  purchases  land,  subject  to  a 
mortgage  which  is  unregistered,  he  takes  the 
land  discharged  from  the  mortgage ;  and  though 
the  mortgage  be  afterwards  registered,  it  can- 
not affect  his  subsequent  grantees.  Jackson  y. 
M^ChemeVj  7  Cow.  360. 

262.  'Where  two  persons,  claiming  the  same 
land,  do  not  deriye  their  titles  from  the  same 
grantor,  the  last  purchaser  cannot  object  that 
Qie  deed  to  the  former  was  not  on  record  at  the 
time  of  the  last  purchase.  Tyler  y.  Hammond, 
11  Pick.  193. 

263.  The  fault  or  fraud  of  the  recording  officer 
in  the  recording  of  a  deed  concludes  the  rights 
of  the  parties  to  the  deed  as  to  third  persons. 
The  remedy  of  the  parties  is  against  the  officer. 
Sawyer  r.  Adams,  8  Verm.  172.     Phelps,  J.,  diss. 

fibi.  By  recording  a  deed,  the  grantee  does 
not  relinquish  any  other  title  he  may  possess 
independent  of  the  deed.  JfHoane  y.  JifHoane, 
6S.&R.559. 

265.  Neither  the  record  of  enrolment,  nor  a 
copy  of  a  deed,  not  directed  by  law  to  be  en- 
rolled, can  be  giyen  in  eyidence.  Cheney  y.  Wat- 
kinsy  1  Har.  &,  J.  527. 

2^.  The  certificate  of  proof,  to  be  indorsed 
on  a  deed  to  entitle  it  to  be  recorded  and  read 
in  evidence,  under  the  act  of  1786,  need  not 
state  the  name  of  the  witness,  nor  that  the  officer 
knew  the  witness,  nor  that  the  witness  knew 
the  grantor.  Jackson  v.  Phillips,  9  Cow.  94.  The 
certificate  of  acknowledgment  by  a  county  judge, 
under  the  act  of  1813,  proves,  per  se,  the  deed, 
and  entitles  it  to  be  recorded  and  read  in  evi- 
dence, without  the  certificate  being  authenti- 
cated by  the  clerk  of  the  county  in  which  the 
judge  resides,  ib, 

267.  Such  certificate  need  not  state  that  the 
witness  saw  the  deed  executed;  but  where  it 
stated  that  the  grantors  executed  the  deed,  and 
subsequently  acknowledged  to  the  witness  that 
they  had  executed  it,  and  requested  him  to 
witness  it,  which  he  did,  it  was  held  a  sufficient 
proof,  ih. 

268.  Where  two  claim  title  under  the  same 
grantor,  the  one  whose  deed  was  first  recorded, 
Uiough  executed  subsequently  to  the  deed  of  the 
other,  is  to  be  reg^arded  as  having  the  elder  as 
well  as  the  better  title.  Curtis  v.  Deering,  3 
Fairf.  499. 

269.  A  deed  must  be  recorded  in  the  county 
where  the  land  lies  at  the  time  the  deed  is  left 
to  be  registered.  Garrison  v.  Haydon,  1  J.  J. 
Marsh.  W. 

270.  But  where  a  tract  of  land  lies  in  two 
counties,  ^  deed  conveying  it  may  be  recorded 
in  either  county.  Conn  v.  Manifee,  2  A.  K. 
Marsh.  396.  Simmis  v.  Reed,  Cooke,  345.  De- 
laneey  y.  JlfKeen,  1  Wash.  C.  C.  354, 525.  S.  C. 
5  Cranch,  22.  SeoU  v.  Leather,  3  Testes,  184. 
Jackson  v.  Rice,  3  Wend.  180. 

271.  And  an  exemplification  of  the  records  of 
the  deed  may  be  received  in  an  action  of  eject- 
ment for  the  premises  situated  in  the  county  in 


which  the  deed  was  not  recorded.    Jackson  v. 
Rice,  3  Wend.  180. 

272.  Bat  where  it  was  directed  by  statute  that 
deeds  of  certain  lands  might  be  registered  in  the 
county  in  which  the  proprietor  resided,  re^stra- 
tion  of  a  deed  by  several  grantees  living  m  dif- 
ferent counties,  in  only  one  county,  was  held 
not  to  be  sufficient.  Watson  v.  Dobiins,  Cooke, 
359. 

273.  A  deed  of  lands  in  the  District  of  Colum- 
bia is  not  good  to  pass  the  lands,  unless  recorded 
by  the  clerk  for  recording  deeds  within  that  dis- 
trict.  Davidson  v.  Realty,  3  Har.  &,  M*Hen.  594. 

274.  Where  the  land  was  in  the  county  of  A, 
in  Maryland,  and  the  grantor  resided  in  the 
county  of  B,  it  was  held  sufficient  that  the  deed 
was  recorded  in  the  office  of  the  general  court, 
after  being  acknowledged  before  two  justices  of 
the  peace,  of  B  county,  and  after  a  certificate 
from  the  clerk  of  the  county  that  the  persons 
taking  the  acknowledgment  were  justices.  Grif- 
fith v.  Ridgely,  2  Har.  &,  M'Hen.  418. 

275.  Under  the  New  Jersey  statute  of  1799, 
(Revised  Laws,  458,  §  4,)  the  acknowledgment 
of' a  deed  taken  in  another  state  must  be  taken 
by  a  judge  of  the  supreme  or  superior  court  of 
such  state ;  it  is  not  sufficient  tliat  it  was  taken 
by  the  judge  of  a  county  court.  Wright  v.  Wells, 
7  Halst.  131. 

276.  An  instrument  in  the  nature  of  a  deed  of 
trust,  or  power  of  appointment,  may  be  acknowl- 
edged as  a  conveyance  of  lands,  under  the  statute 
of  New  Jersey,  ih. 

277.  In  Maryland,  if  the  acknowledgment  of 
a  deed  is  taken  by  the  justices  separately,  and 
at  difierent  times,  the  deed  will  not  operate  to 

5 ass  the  land.     Ridgely  v.  Howard,  3  Har.  dt 
I'Hen.  321. 

278.  A  citizen  and  inhabitant  of  Pennsylvania 
may,  under  the  Maryland  act  of  1766,  c.  14,  ac- 
knowledge a  deed  of  bargain  and  sale  of  land  in 
Maryland,  before  two  justices  of  the  peace  in 
one  county  of  the  latter  state,  though  the  lands 
conveyed  lie  in  a  difierent  county.  Sim  v.  jDea- 
kins,  2  Har.  &  M'Hen.  46. 

279.  The  words  *'  legally  authorized  and  as- 
signed," in  a  certificate  of  the  clerk  of  a  county 
court  in  Maryland  to  a  deed  acknowledged  be- 
fore two  justices  of  the  peace  of  that  county,  is 
a  substantial  compliance  with  the  directions,  and 
within  the  meaning  of  the  act  of  that  state  of 
November,  1766,  c.  14,  and  are  words  of  the 
same  import  as  *'  duly  commissioned  and  sworn.*  ' 
HaU  V.  Gittings,  2  Har.  &  J.  380. 

280.  A  deed  executed  in  Maryland,  and  ac- 
knowledged before  a  justice  of  the  Baltimore 
common  pleas,  with  a  certificate  that  at  the  time 
there  was  no  superior  officer  in  the  county,  was 
allowed  to  be  read  in  evidence.  M'Intyre  v. 
Ward,  3  Teates,  424. 

281.  A  certificate  of  the  clerk  of  a  county 
court,  in  Maryland,  certified  that  the  persons 
before  whom  a  deed  purports  to  be  acknowl- 
edged were,  at  the  time  of  the  acknowledgment, 
and  still  are,  *'  two  justices  of  the  peace  for  the 
county  aforesaid,  and  to  all  certificates  given  by 
them,  as  such,  due  faith  and  credit  is  and  ought 
to  be  given,  as  well  in  courts  of  justice  as  there- 
out.'* Held,  that  the  certificates  were  sufficient 
to  authorize  the  recording  of  the  deed.  BeaU  y. 
Lynn,  6  Har.  &>  J.  336. 

282.  The  acts  of  Maryland  relating  to  the  ac- 
knowledgment of  deeds  in  Maryland  do  not  re- 
quire the  officer  taking  the  acknowledgment  to 
specify  his  official  character.  Van  Jfess  v.  Bank 
U.  States,  13  Pet.  17. 
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963.  A  leaae  fn  ichool  landi,  in  Ohio,  miurt 
be  aclcnowledged  hj  the  lesson  befbre  a  jattice 
of  the  peace,  or  it  will  not  be  Talid.  Jiddiu4m 
T.  DaUeVy  2  Ham.  212. 

264.  An  acknowledgment  of  a  deed,  as  bj 
a  iudffe  of  the  supreme  court,  in  Vermont,  is 
sufficient,  he  being  incIusiTelr  a  justice  of 
the  peace.  Middlehury  Coll.  ▼.  Cften^y,  1  Verm. 
350. 

285.  Where  a  deed  of  convejance  is  not  ac- 
knowledged in  the  usual  form,  but  proved  before 
a  judge,  within  the  exceptions  of  the  Vermont 
statute  of  conveyances,  it  must  appear  from  the 
judge's  certificate  to  have  been  a  case  within  the 
exceptions.    Pearl  v.  Howard^  1  Chip.  173. 

286.  The  acknowledgment  of  deeds  under  the 
▼arions  acts  of  Pennsylvania,  before  judges, 
aldermen,  and  justices,  should  be  certified  un- 
der their  hand  and  seal.  Duncan  t.  Duncan^  1 
Watts,  322. 

287.  A  deed  acknowledged,  in  1783,  before  the 
supreme  executive  council,  cannot  be  read  in 
evidence  without  further  proof.  Shields  v.  Bu- 
ehannan,  2  Teates,  219. 

288.  If  lands  lying  in  Dauphin  county  are  sold 
under  a  judgment  obtained  in  Philadelphia  in 
1797,  the  sheriff  is  obliged,  under  the  act  of 
1836,  to  acknowledge  the  deed  in  the  middle 
district.     Chambers  v.  Carson^  2  Whart.  437. 

289.  An  acknowledgment  of  a  deed,  dated 
1772,  before  an  associate  judge  of  Bedford,  for 
lands  in  Westmoreland  county,  is  good.  JfFer- 
ran  v.  Powers^  1  S.  &  R.  102. 

290.  A  deed  dated  16th  March,  1786,  and  ac- 
knowledged, without  date,  before  one  styling 
himself  justice  of  the  common  pleas  of  Bedford, 
for  land  lying  over  in  Bedford,  afterwards  Hunt- 
ington, then  Cambria  counties,  is  not  admis- 
sible in  evidence.  Dauming  v.  Gallagher ^  2  S. 
&.  R.  455. 

291.  Deeds  of  land  in  Pennsylvania  might  be 
acknowledged  before  a  justice  of  the  supreme 
court  of  the  province,  before  the  year  1775. 
M'Keen  v.  Delaney^  5  Cranch,  22. 

292.  A  purchaser's  right  under  a  sheriff's 
deed,  in  Illinois,  is  not  luTected,  under  the  act 
of  1819,  by  ite  not  being  acknowledged,  if  it  be 
acknowledged  before  the  circuit  court  of  the 
eounty  of  which  he  is  sheriff,  and  where  the 
land  lies.    Fail  v.  GoodHtle,  Breese,  156. 

293.  Proof  of  the  execution  of  a  deed  cannot 
be  taken  by  a  judge  of  New  York  out  of  the 

i'urisdiction  of  that  state.    Jackson  v.  Humphrey^ 
.  Johns.  498. 

294.  A  commissioner  under  the  New  York  act 
of  April  19,  1823,  who  is  at  the  same  time  a 
master  in  chancery,  cannot  take  the  acknowl- 
edgment or  proof  of  deeds.  Ex  parte  Raymond, 
5  Cow.  421. 

295.  A  commissioner  to  take  the  acknowledg- 
ment of  deeds  has  no  power  to  take  the  ac- 
knowledgment out  of  the  state.  But  if  he  do  so, 
and  the  deed  be  recorded,  the  party  who  pro- 
cured him  to  take  it  cannot  avail  himself  of  this 
defect  against  a  bona  fids  purchaser.  Jackson  ▼. 
Coldsn,  4  Cow.  266. 

296.  A  first  judge  of  a  county,  being  a  coun- 
sellor of  the  supreme  court,  may  take  acknowl- 
edgment of  deeds,  which  may  be  registered  in 
any  county,  without  a  certificate  from  the  coun- 
ty clerk  where  the  judge  resides  that  he  is  a 
first  judge.    Jackson  v.  Chopin,  5  Cow.  485. 

297.  'The  deed  of  a  non-resident,  acknowl- 
edged before  the  mayor  of  a  city,  in  which  he  is 
a  temporary  resident,  may  be  admitted  to  record 
in  the  county,  in  Kentucky,  (under  statute  of 


1797,)  where  the  Und  lies.    itCMoekw.Myrs^ 
1  Dana,  522. 

298.  Prior  to  Kentucky  act  of  1810,  a  deed 
could  not  be  admitted  to  record  in  the  conntj 
where  the  land  lay,  upon  the  certificate  of  ac- 
knowledgment before  the  clerk  of  another  coun- 
ty, or  the  clerk  of  the  court  of  appeals,  ih, 

299.  The  acknowledgment  of  the  execution 
of  a  deed  before  a  forei|f  n  notary,  properly  cer- 
tified, without  registration,  in  Alabama,  is  suffi- 
cient to  authorize  ite  admission  in  evidence  of 
title  in  that  stete,  under  the  statutes  of  1803  and 
1812.     TouLmin  v.  AusHn,  5  Stew.  &  Port.  410. 

300.  Where  the  clerk  of  a  county  court  has 
no  authority  to  receive  the  acknowledgment  of 
a  deed,  his  certificate  of  the  fact  of  acknowledg- 
ment is  no  authentication  of  the  deed.  Garrison 
V.  Haydon,  1  J.  J.  Marsh.  222. 

301.  The  addition  of  the  word  <«  junior  "  to 
the  name  of  a  person,  in  a  deed,  is  not  a  material 
alteration,  requiring  the  deed  to  be  attested  and 
^knowledged  anew.  Coit  v.  Starkweather^  8 
Conn.  289. 

302.  The  lex  loci  where  a  deed  is  made  should 
regulate  ite  execution  and  acknowledgment, 
when  offered  in  evidence.  Harmon  v.  l*aft,  1 
Tyler,  6. 

303.  Proceedings  **  for  compelling  acknowl- 
edgment of  a  deed,"  under  the  Vermont  statute 
of  conveyances,  need  not  be  pleaded  with  great- 
er strictness  than  any  other  matter  of  record. 
Chittenden  v.  Catlin,  2  Chip.  22. 

304.  The  laws  of  the  north-west  territory,  of 
1795  and  1802,  virtually  repealed  the  ordinance 
of  Congress  of  1787,  so  far  as  relates  to  the  ex- 
ecution, proof,  and  acknowledgment  of  deeds. 
Moore  v.  Vance,  1  Ham.  12.  A  deed  executed 
between  the  years  1795  and  1805,  is  valid  with- 
out a  subscribing  witness,  if  acknowledged  by 
the  grantor,  ib. 

305.  One  of  the  judges  of  the  United  Stetes, 
empowered  by  law  to  take  the  acknowledgment 
of  deeds  conveying  lands,  may  in  any  part  of 
the  Union  teke  such  acknowledflrmento,  to  affect 
lands  in  the  territory  over  which  his  powers  ex- 
tend.   Moore  v.  Vance,  1  Ham.  14. 

306.  If  the  person  teking  an  acknowledgment 
of  a  deed,  gives  himself  no  official  character, 
either  in  his  certificate  or  subscription,  it  is  insuf- 
ficient, and  the  record  irregular  and  inoperative. 
Johnston  V.  Haines,  2  Ham.  55. 

307.  And  the  fact  that  such  person  was  qual- 
ified to  teke  acknowledgmente  cannot  be  proved 
by  parol,  ib. 

308.  A  deed,  acknowledged  before  a  mayor  in 
another  stete,  and  certified,  is  sufficiently  au- 
thenticated to  be  admitted  for  record.  Ewtng  v. 
Savary,  3  Bibb,  235. 

309.  An  American  consul  at  a  foreign  port  is 
a  '*  magistrate,"  within  the  meaning  of  the  stet- 
ute  of  1783,  c.  37,  §  4,  which  provides  that  deeds 
should  be  acknowledged  before  a  ^'  magistrate." 
Seanlan  v.  Wright,  13  Pick.  523. 

310.  A  conveyance  of  land,  acknowledged  by 
the  grantor  before  justices  of  a  county  in  which 
he  did  not  reside,  and  in  which  the  land  is  not 
situated,  was  held  to  be  inoperative.  Gittings  v. 
Hall,  1  Har.  &  J.  14. 

311.  Parol  evidence  is,  however,  admissible 
to  show  that  a  grantor,  although  steted  in  the 
deed  to  reside  in  a  particular  county,  was  resi- 
dent of  the  county  in  which  the  deed  was  ac- 
knowledged, ib. 

312.  The  acknowledgment  of  a  deed,  before  s 
person  who  styles  himself  a  justice  of  the  courti 
of  common  pleas,  is  prima  fdeie  evidence  that  hi* 
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was  sBch ;  and  it  10  not  necessary  to  produce  the 
commisflion  of  the  justice,  until  some  evidence 
is  given  to  render  the  fact  doubtful.  fFillink  v. 
MUes,  Pet.  C.  C.  429. 

313.  It  is  sufficient  if  one  partj  to  a  deed  ac- 
knowledges it.  Catlin  r.  Ware,  9  Mass.  218. 
Pidge  V.  Tyler,  4  Mass.  541. 

314.  The  acknowledgment  of  a  deed  must 
appear  upon  it,  and  cannot  be  proved  bj  parol 
evidence.    Pendleton  v.  Button,  3  Conn.  406. 

315.  Nor  can  any  defect  in  the  certificate  of 
the  magistrate  be  helped  by  parol  evidence. 
Hayden  v.  WeseoU,  11  Conn.  129. 

316.  Parol  evidence  is  not  admissible  to  show 
that  the  acknowledffment  by  the  sheriff  of  a  deed 
had  been  altered  by  the  proUionotary's  clerk 
fraudulently.     Hoffman  v.  CoBter,  2  Whart.  453. 

317.  Where  the  word  *' acknowledged  "  was 
omitted  in  the  justice's  certificate,  at  the  bottom 
of  a  deed,  it  was  held,  that  the  omission  could  not 
be  supplied  by  intendment  or  construction,  and 
that  the  deed,  having  no  acknowledgment,  could 
not  be  introduced  as  evidence  of  title.  Stanton 
V.  Button,  7  Conn.  527. 

318.  Where  it  appears  by  the  certificate  on  a 
deed,  made  in  the  usual  form,  that  the  party,  on 
a  particular  day,  came  before  two  justices  of  the 
peace,  and  acknowledged  the  deed,  parol  evi- 
dence is  not  admissible  to  prove  that  the  justices 
took  the  acknowledgment  separately,  at  different 
times  and  places.  Bidgely  v.  Howard,  3  Har.  & 
M*Hen.321. 

319.  But  an  omission  to  state,  in  the  acknowl- 
edgment of  a  deed,  that  the  justice  of  the  peace 
was  justice  of  the  county  where  the  land  was 
situated,  may  be  supplied  by  parol.  Scott  v. 
GaUagker,  11  S.  &  R.  347. 

330.  A  and  B  were  subscribing  witnesses  to  a 
deed,  both  of  whom  were  dead  at  the  time  of  the 
trial.  The  hand- writing  of  A  was  proved,  and 
also  that  he  had  signed  the  name  of  B,  and  there 
were  two  acknowledgments  upon  the  deed,  one 
of  which  stated  that  A  and  B  both  signed  as  wit- 
nesises,  and  the  other  and  later  acknowledgment 
stated  that  A  had  signed  the  name  of  B,  in  his 
presence,  and  at  his  request.  Held,  that  there 
was  sufficient  proof  of  the  execution  of  the  deed, 
and  that  the  first  certificate  could  only  go  to  im- 
peach the  credit  of  A,  which  was  matter  for  the 
jury  on  the  question  whether  the  grantor  had 
executed  the  deed  or  not ;  but  that  the  reasonable 
supposition  was,  that  the  officer  had  made  a  mis- 
take in  the  form  of  the  certificate.  Jackson  v. 
Lewis,  13  Johns.  504. 

321.  Where  a  deed  has  been  acknowledged  in 
open  court,  a  certificate  that  it  was  acknowl- 
edged, without  saying  by  whom,  is  sufficient, 
and  it  will  be  presumed  to  have  been  by  the 
grantor.     Philips  v.  Ruble,  Litt.  Sel.  Cas.  221. 

322.  A  deed  for  the  purpose  of  suffering  a 
common  recovery,  is  ffood,  though  not  acknowl- 
edjred.     LesT.  HaU,  2  Har.  &  M'Hen.  19. 

323.  An  acknowledgment  of  a  deed,  in  the 
name  of  an  attorney,  as  attorney,  was  held  to  be 
a  sufficient  acknowledgment.  Onion  v.  HaU,  1 
Har.  &  M'Hen.  173.  Vide  Elliot  v.  Osbom,  ib. 
146. 

324.  A  deed  of  a  non-resident  grantee,  in  Ma- 
ryland, acknowledged  by  an  attorney,  under  a 
letter  proved  before  one  justice  of  the  peace  on- 
ly, is  invalid.    BeaU  v.  Lann,  6  Har.  Sl  J.  336. 

325.  Where  the  certificate  of  acknowledgment 
of  a  deed  was  in  these  words,  —  **  Personally  ap- 
peared   ,  and  acknowledged  this  instrument 

to  be  liis  free  act  and  deed,  —  it  was  held,  that 
such   certificate    did    aoi  amnort  an  acknowl- 


edgment by  the  grantor.    Hayden  v.   WenoU, 
11  Conn.  129. 

326.  Where  a  deed  was  recorded  within  the 
time  prescribed  bv  law,  and  the  year  when  it 
was  acknowledged  was  omitted  in  the  acknowl- 
edgment,—  it  was  held  the  legal  inference,  that 
it  was  legally  acknowledged.  Wiekes  v.  Caulk, 
5HaT.&J.  36. 

327.  A  certificate  of  the  acknowledgment  of  a 
deed,  which  states  that  *<on,  dtc.,  came  J.  B.,  to 
me  known,  and  acknowledged,  dtc.,"  is  sufficient, 
without  saying  ^*  to  me  known  to  be  the  person 
described  in,  and  who  executed,  the  said  deed." 
Jackson  V.  Gumaer,  2  Cow.  552. 

328.  It  is  not  indispensable  that  the  place  of 
taking  the  acknowledgment  of  a  deed  should 
appear  firom  the  certificate  of  acknowledgment, 
if  it  appear  with  sufficient  certainty  from  an  in- 
spection of  the  whole  instrument.  Brooks  v. 
Chavlin,  3  Verm.  281. 

329.  In  Maryland,  a  temporary  residence  in 
any  county  of  the  state  is  held  insufficient  to 
enable  a  grantor,  being  a  citizen  of  the  state,  to 
acknowledge  a  deed  during  such  temporarv 
residence,  for  land  lying  in  any  other  county. 
Hall  V.  Gittin^s,  2  Har.  %  J.  380. 

330.  A  justice  should  seal  the  certificate  of 
probate  of  a  deed.    Barney  v.  Sutton,  2  Watts,  31 . 

331.  Where  the  statute  requires  the  acknowl- 
edgment of  a  deed  to  be  attested  and  proved  by 
two  subscribing  witnesses,  proof  by  one  witness, 
and  also  proof  that  it  was  attested  by,  and  ac- 
knowledged in  the  presence  of,  the  other  sub- 
scribing witness,  is  not  sufficient.  Donaldson 
V.  Jude,  2  Bibb,  57. 

332.  In  New  York,  a  deed  duly  executed  and 
acknowledged,  though  not  acknowledged  in  the 
manner  provided  by  statute  in  order  that  it  may 
be  recorded,  is  not  admissible  in  evidence,  with- 
out proof  of  its  execution.  Jackson  v.  Shepard, 
2  Johns.  77. 

333.  The  validity  of  a  deed  executed  before 
the  Vermont  act,  requiring  an  acknowledgment, 
may  be  presumed  nrom  acquiescence,  and  the 
deed  proved,  like  other  writings,  without  ac- 
knowledgment. Stevens  v.  Griffiths,  3  Verm. 
448. 

334.  In  New  York,  prior  to  1801,  the  officer 
taking  the  acknowledgment  of  a  deed  need  not 
certify  that  he  knew  the  witness,  or  that  the 
witness  testified  that  he  knew  the  grantor,  de- 
scribed in,  and  who  executed,  the  deed.  Brad' 
street  v.  Clarke,  12  Wend.  602. 

335.  A  deed  acknowledged  before  a  proper 
officer,  who  certified  that  the  grantors  acknowl- 
edged the  same  ^*  to  be  their  act  and  deed,  for 
the  uses  and  purposes  therein  mentioned,**  in- 
stead of  using  the  language  of  the  statute  that 
**  thev  signed,  sealed,  and  delivered,*'  dec.,  is  ad- 
missible m  evidence.  Den  v.  Hamilton,  7  Halst. 
109. 

336.  A  deed  may  be  admitted  in  evidence, 
though  acknowledged  ailer  suit  brought.  By 
the  acknowledgment,  the  original  deed  and  rec- 
ord are  evidence.    Kelly  v.  Dunlap,  3  Penn.  136. 

337.  A  deed  was  admitted  in  evidence,  in  an 
action  of  trespass,  although  it  appeared  by  the 
acknowledgment  that  the  grantor  did  not  ac- 
knowledge it  to  be  his  fVee  act  and  deed.  Blair 
V.  Valliant,  4  Har.  A  M*Hen.  62. 

338.  A  copy  of  an  ancient  deed,  which  does 
not  appear  to  have  been  acknowledged,  was 
held  not  evidence,  though  the  record  book  from 
which  the  copy  was  taken  appears  to  have  been 
lost.  Hoddy  ▼.  Harryman,  3  Har.  St  M'Hen 
581 
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?^.  But  the  record  of  an  ancient  deed,  which 
did  not  appear  to  have  been  signed  by  the  grant- 
or, but  which  was  acknowleaffed  by  him,  was 
admitted  in  evidence.  Carroll  v.  Jforwood^  1 
Har.  &  J.  167. 

340.  Under  the  statute  of  Rhode  Island  for 
the  conveyance  of  real  estate,  if  there  be  a  de- 
fective acknowledgment  of  the  deed,  by  which 
the  title  is  intended  to  be  conveyed,  the  deed  is 
void  as  to  all  persons  except  the  parties  and 
their  heirs,  and  therefore  a  subsequent  purchaser, 
for  a  valuable  consideration,  from  the  crrantor, 
may  acquire  a  good  title  thereto.  Bickards  v. 
Randolph,  5  Mason,  115. 

341.  A  certified  copy  of  a  deed,  recorded  up- 
on the  acknowledgment  of  the  grantor,  not  re- 
quired by  law  to  be  recorded,  is  evidence  against 
the  grantor,  and  all  claiming  under  him,  subse- 
quently to  the  acknowledgment.  Miter,  where 
the  title  is  derived  from  the  grantor  before  the 
acknowledgment.     Ben  v.  Peete,  2  Rand.  539. 

342.  The  certificate  of  the  wife's  acknowledg- 
ment of  a  deed  should  comply  substantially  wiui 
the  Pennsylvania  statute  of  24th  February,  1770 ; 
otherwise,  it  will  not  pass  the  estate  of  the  wife. 
Watson  V.  Mercer,  6  S.  &  R.  49. 

343.  And  the  form  of  the  certificate  is  imma- 
terial, provided  the  directions  of  the  law  are 
substantially  complied  with.  Talhot  v.  Simpson, 
Peters,  C.  C.  188. 

344.  A  certificate  of  acknowledgment  that  the 
wife  was  of  full  age,  was  examined  separate  and 
apart  from  her  husband,  and  the  contents  of  the 
deed  made  known  to  her,  without  stating  that  she 
voluntarily  assented  to  its  execution,  is  not  suffi- 
cient.    Evans  v.  Commonwealth,  4  S.  &  R.  272. 

345.  The  certificate  must  also  state  that  the 
contents  of  the  deed  were  made  known  to  her  by 
the  justice.     Steele  v.  Thompson,  14  S.  &,  R.  84. 

346.  Such  certificate  should  state  that  she  was 
examined  separate  and  apart  from  her  husband, 
and  parol  evidence  of  such  fact  is  inadmissible. 
Jourdan  v.  Jourdan,  9  S.  &  R.  268. 

347.  And  an  acknowledgment  of  the  wife,  on  a 
separate  examination,  is  not  sufficient;  it  should 
be  voluntary  also.    Watson  v.  Bailey,  1  Binn.  470. 

348.  The  act  of  Pennsylvania,  of  3d  April, 
1826,  cures  the  omission,  in  the  acknowledgment 
by  a  feme  covert,  that  she  was  examined  sepa- 
rately from  her  husband.  Fate  v.  StooUzfoos,  16 
S.  6l  R.  35. 

349.  A  certificate,  that  **  she,  the  said  wife, 
being  examined  separate  and  apart  from  her 
husband,"  &c.,  '^she  voluntarily  consenting 
thereto,"  is  good.  Shatter  v.  Brand,  6  Binn. 
437. 

350.  Under  the  Maryland  act  of  November, 
1766,  c.  14,  where  the  interest  of  a  feme  covert 
is  to  be  conveyed,  she  must  join  with  her  husband 
in  the  conveyance  intended  to  pass  her  interest, 
and  the  conveyance  must  be  acknowledged  by 
the  husband.  Latorence  v.  Heister,  3  Har.  &  S. 
371. 

351.  The  acknowledgment  of  deeds  by  femes 
covert,  in  such  state,  are  defective,  unless  the 
exact  form  mentioned  in  the  acts  of  assembly  on 
the  subject  are  complied  with.  Corporation  v. 
Hammond,  1  Har.  &  J.  580.  Heath  v.  Guar- 
dian^ 1  ib.  751. 

352.  And  a  deed  defectively  acknowledged,  by 
a  feme  covert  grantor,  was  held  not  to  pass  the 
estate  in  the  land  to  the  grantee.  Jacob  v.  Kraner, 
1  Har.  &  J.  291.  Pedaicoart  v.  Rigges,  ib.  293. 
Green  v.  Muse,  2  Har.  &  J.  62. 

353.  An  acknowledgment,  certified  by  the 
justices  to  have  been   made  **  according  to  the 


act  of  the  assembly,  in  that  case  made  and  pro 
vided,"  was  held  insufficient.  Flanagan  ▼ 
Young,  2  Har.  db  M'Hen.  38. 

354.  An  acknowledgment  of  a  deed  of  land,  by 
n,feme  covert,  in  the  following  words,  —  "  she,  be- 
ing examined,  did  declare  that  she  made  the  ac- 
knowledgment freely  and  willingly,  'without 
being  induced  thereto  by  the  fear,  Oireats,  or  ill 
usage  of  her  husband,  his  menaces,  or  his  abuse," 
—  was  held  good,  under  the  Maryland  act  of  1715, 
c.  47.     Lee  v.  Hall,  2  Har.  &  MHen.  19. 

355.  An  acknowledgment,  *'that  the  lands 
and  premises  were  the  ri^ht,  title,  and  estate  of 
the  grantee,"  without  acknowledgment  that  the 
deed  was  the  deed  of  the  grantor;  and  bj  the 
wife,  who  was  p^^ly  to  the  deed,  '*  that  she  ac- 
knowledged the  land  and  premises  to  be  the 
right,  title,  and  estate  of  the  grantee,  according 
to  the  direction  of  the  act  orassembly  in  such 
case  made  and  provided,"  were  held  to  be  good 
acknowledgments.  Hoddy  v.  Harryman,  3  Har. 
&  M'Hen.  581. 

356.  The  omission  of  the  words  *^ill  usage" 
in  the  certificate,  invalidates  the  deed.  Hawkins 
V.  Burress,  1  Har.  &  J.  513. 

357.  In  New  Jersey,  a  certificate  of  acknowl- 
edgment of  a  deed,  which  omitted  to  state  that 
the  grantors  executed  the  deed  **  voluntarily," 
and  that  the  acknowledgment  of  the  wife  was  on 
a  '* private"  examination,  and  without  any 
*'fear,"  is  a  sufficient  compliance  with  the  re- 
quirements of  the  act  respecting  conveyances, 
(Rev.  Laws,  458,  sec.  i.  4,)  if  the  acknowled^ 
ment  contains  words  equivalent  to  those  omitted. 
Den  V.  Geiger,  4  Halst.  225. 

358.  Deed-poll  of  lands,  in  Vermont,  execu- 
ted by  the  wife,  jointly  with  her  husband,  must 
be  acknowledged  conformably  with  the  statute  of 
the  state ;  and  if  not,  the  covenants  therein  are  not 
binding  on  the  wife  after  the  decease  of  the  hus- 
band.    Sumner  v.  WenJtvoorth,  1  Tyler,  42. 

359.  By  the  statute  of  Rhode  island  respect- 
ing conveyances  of  real  estate,  no  deed  of  the 
wife's  estate,  by  the  husband  and  wife,  conveys 
any  title  but  that  of  the  husband,  unless  the  same 
deed  be  duly  acknowledged  by  the  wife  before 
a  magistrate,  in  the  manner  prescribed  by  the 
statute.     Manchester  v.  Hough,  5  Mason,  67. 

360.  In  New  York,  a  deed  executed  by  B,fem^ 
covert  'is  not  binding  upon  her  until  acknowl- 
edged, and  her  subsequent  acknowledgment  does 
not  relate  back  to  the  date  of  the  deed.  Jackson 
V.  Stevens,  16  Johns.  110.  Vide  Jackson  v.  Cairns, 
20ib.  301. 

361.  If,  therefore,  they  subsequently  execute 
another  deed  of  the  same  land,  which  is  acknowl- 
edged by  the  wife,  the  title  to  the  land  is  vested 
in  the  grantee,  in  the  second  deed,  though  the 
wife  at  that  time  acknowledges  the  first  deed.  ib. 
Jackson  V.  Stevens. 

362.  A  grant  in  fee,  by  husband  and  wife,  of 
lands  of  the  wife,  but  which  is  not  acknowled^d 
by  the  wife,  passes  only  the  husband's  interest, — 
that  is,  an  estate  for  his  life,  which,  after  his 
death,  reverts  to  the  wife  or  her  heirs.  Jackson 
V.  Sears,  10  Johns.  435. 

363.  The  certificate  of  a  justice  of  the  peace, 
in  New  York,  in  1711,  of  the  acknowledgment 
of  a  deed,  stated  that  A,  and  B  his  wife,  came  be- 
fore him,  **to  acknowledge  this  indenture  to  be 
their  act  and  deed."  Held,  that  this  certificate 
must  be  understood  to  mean,  that  they  did  ac- 
knowledge the  deed ;  and  that,  afler  such  a  lapse 
of  time,  the  private  examination  of  the  wife 
ouffht  to  be  presumed.  Jackson  v.  Gilchrist^  15 
Johns.  89. 
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364.  Held,  also,  that  the  estate  thus  acknowl- 
edged wan  confirmed  by  the  statute  of  1771,  "to 
confirm  certain  ancient  conveyances.  *'  ib. 

365.  Under  the  acts  of  North  Carolina  of  1715 
and  1750,  the  deed  of  a  feme  covert  was  to  be 
acknowledged  by  herself  and  husband  together, 
and  then  her  separate  examination  took  place 
before  a  judge,  or  in  the  county  court.  Sutton 
T.  Sutton,  1  Dev.  &  Batt.  582. 

366.  To  make  the  priyate  examination  of  a 
fewie  covert,  under  the  North  Carolina  act  of  1751, 
▼alid,  it  must  appear  that  the  commission  and 
certificate  were  returned  to  the  court,  approved, 
and  ordered  to  be  registered.  Fenner  v.  Jasper, 
I  DeT.  &  Batt.  34. 

367.  A  certificate,  by  commissioners  in  another 
state,  that  a  feme  covert  acknowledged  a  deed  in 
*«  due  form,"  is  not  a  compliance  with  the  North 
Carolina  act  of  1810.  Lucas  v.  Cobbs,  1  Dev.  & 
Batt.  228. 

368.  The  wife's  acknowledgment  of  a  deed  in 
open  court  should  be  recorded.  HarreU  v.  EU 
lioU^  2  Hayw.  68. 

369.  A  certificate  that  a  feme  covert  acknowl- 
edged a  deed,  without  stating  where,  or  before 
whom,  is  insufficient.  Whitehurst  v.  Hunter,  2 
Hayw.  401. 

Sr70.  In  Massachusetts,  where  a  deed  is  exe- 
cuted by  husband  and  wife,  an  acknowledg- 
ment by  the  wife  is  not  necessary  to  make  the 
deed  binding  oh  her.     Catlin  v.  Ware,  9  Mass. 

tblo. 

371.  Where  husband  and  wife  surrender  the 
life  estate  of  a  wife  to  the  remainder  man,  by 
deed  executed  by  husband  and  wife,  it  is  suf- 
ficient  that  the  deed  be  acknowledged  by  the 
husband  alone,  and  recorded.  Dudley  v.  Sumner^ 
5  Mass.  438. 

372.  By  the  laws  in  force  in  Kentucky,  in 
1793,  a  commission  to  two  justices  of  the  peace 
to  take  the  privy  examination  of  a  feme  covert, 
was  indispensable  to  the  validity  of  a  deed  of  her 
real  estate.   Phillips  v.  Green,  3  A.  K.  Marsh.  7. 

373.  Under  the  law  of  Kentucky,  no  subse- 
quent act  of  a  court  can  make  up  for  a  neglect 
of  its  clerk,  in  recording  a  privy  examination  of 
a  feme  covert  to  a  deed,  and  nothing  can  give 
the  deed  validity.     Elliott  v.  Peirsol,  1  Pet.  338. 

374.  The  privy  acknowledgment  and  exami- 
tiation  of  a  deed  by  a  feme  covert  cannot  be  le- 
gally proved  by  parol  testimony,  ib. 

375.  A  lease  for  life,  by  husband  and  wife,  of 
the  wife's  estate,  not  acknowledged  by  her  as 
required  by  statute,  is  not  available  against  the 
wife  after  the  death  of  4he  husband,  fforthing- 
ton's  Lessee  v.  Young,  6  Ham.  313. 

376.  Conveyance,  in  fee,  by  husband  and  wife, 
of  her  lands,  not  acknowledged  by  her  apart 
from  him,  under  the  statute,  is  yet  good  as 
against  him,  and  a  sufficient  consideration  for  a 
note  of  hand.     Knappen  v.  Wooster,  Brayt.  50. 

377.  Under  the  statute  requiring  an  acknowl- 
edgment of  a  deed  by  the  wife,  with  certain 
forms,  a  certificate  by  the  clerk,  upon  a  convey- 
ance by  husband  and  wife,  of  the  acknowledg- 
ment of  both,  and  that,  ^^  having  examined  the 
wife  of  said  N.,  separate  and  apart  from  her  said 
husband,  she  declared  that  she  relinquished  her 
rif  ht  of  inheritance  to  the  land,  contained  in  this 
d««d,  of  her  own  free  will  and  accord,  without 
the  threats  or  persuasion  of  her  husband,  and 
wishes  not  to  be  retracted," — was  held  suf- 
ficient.   Kantz  V.  Bailey,  3  Dana,  111. 

37d.  The  registration  of  a  deed,  or  other  writ- 
mg,  is  not  notice  to  the  world  of  its  contents, 
anlesB  made  so  by  statute.    Baker  v.  Washing- 
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ton,  5  Stew.  A  Port.  142.     Tatum  v.  Young,  1 
Porter,  298. 

379.  Registration  of  an  instrument  in  a  foreign 
state  is  not  evidence  of  notice,  and  such  regis- 
tration cannot  be  shown,  without  first  showmg 
that  it  is  made  notice  by  the  laws  of  such  state. 
Tatum  V.  Young,  1  Porter,  298. 

380.  In  general,  notice  of  an  unrecorded  deed 
is  equivalent  to  a  record  of  the  deed,  and  will 
destroy  the  effect  of  a  subsequent  registered 
deed.  Corliss  v.  Corliss,  8  Verm.  373.  Cun' 
ningham  v.  Buckingham,  1  Ham.  264.  Jackson 
V.  Elston,  12  Johns.  452.  Jackson  v.  Given,  8 
Johns.  137.  Jackson  v.  Sharp,  9  Johns.  163. 
Jackson  v.  Burgott,  10  Johns.  457.  Jackson  v. 
West,  10  Johns.  466.  Stewart  v.  TTiompson,  3 
Verm.  255.  JifFaU  v.  Sherrard,  Harper,  295. 
Jackson  v.  Page^  4  Wend.  585.  Brackett  v. 
Wart,  6  Verm.  411. 

381.  A  deed,  duly  registered,  is  good  against 
a  prior  unregistered  deed,  if  the  second  pur- 
chaser have  no  express  or  implied  notice  of  the 
first  conveyance.  Jforcross  v.  Widgery,  2  Mass. 
506.  See  Dudley  v.  Sumner,  5  Mass.  438.  TruU 
V.  Bigelow,  16  Mass.  406.  Somes  v.  Skinner,  3 
Pick.  52.  MMechan  v.  GHfing,  3  Pick.  149. 
But  if  the  second  purchaser  with  notice  sells  the 
land  bona  fide,  and  for  a  valuable  consideration, 
to  a  person  without  notice,  the  latter  will  hold 
the  land  against  the  first  purchaser.  Connecticut 
V.  Bradish,  14  Mass.  296.  TruU  v.  Bigelow,  16 
Mass.  406.  So,  too,  any  subsequent  purchaser 
under  this  latter,  even  with  notice.  TruU  y. 
Bigelow,  16  Mass.  406.  So,  too,  a  purchaser  of 
land,  without  notice  of  an  incumbrance,  may 
convey  the  same  free  of  incumbrance  to  a  pur- 
chaser who  has  notice.  Boynton  v.  Rees,  8  Pick. 
329.  So,  too,  if,  before  a  deed  is  recorded,  the 
bargain  is  rescinded  and  the  deed  returned  to 
the  grantor,  but  afterwards  obtained  by  the 
grantee  by  fraud,  who  causes  it  to  be  recorded, 
and  mortgages  the  land  conveyed,  the  title  of 
the  mortgagee  is  good  against  the  original 
grantor.     Dana  v.  Jfewhall,  13  Mass.  498. 

382.  A  purchaser  of  land,  without  notice  of 
an  incumbrance,  may  convey  the  same  firee  of 
incumbrance  to  a  purchaser  who  has  notice. 
Boynton  ^  Al.  v.  Rees,  8  Pick.  329. 

383.  A  purchaser  with  notice  stands  in  the 
same  situation  as  the  person  from  whom  he  de- 
rives his  title  ;  he  is  bound  by  the  same  equity, 
and  is  presumed  conusant  of  the  deeds  under 
which  he  claims.    Den  v.  M" Knight,  6  Halst.  385. 

384.  The  question  of  notice  is  cognizable  at 
law  as  well  aa  in  equity.  Jackson  v.  Burgott,  10 
Johns.  457. 

385.  Notice  of  a  prior  unregistered  deed,  to 
the  agent  employed  to  effect  the  purchase,  is 
equivalent  to  notice  to  the  principal.  Jackson 
V.  Sharp,  9  Johns.  163. 

386.  If  an  officer,  having  notice  of  an  unre- 
corded deed,  serve  an  attachment  upon  the  land 
conveyed,  the  deed  will  prevail  against  the  at- 
techment,  provided  it  is  recorded  in  a  reasonable 
time.    Moor  v.  Watson,  1  Root,  388. 

387.  It  seems  that  implied  notice  of  a  prior 
unregistered  deed  will  not  be  sufficient  to  set 
aaide  a  subsequent  deed.  Jackson  v.  Given,* 8 
Johns.  137.  Vide  Cunningham  v.  Buckingham^ 
1  Ham.  264. 

388.  The  notice  of  a  prior  conveyance,  if  im- 
plied,  must  be  not  merely  a  probable,  but  a 
necessary  and  unquestionable  inference  from  the 
facts  proved.  M*Mechan  v.  Cfrifing,  3  Pick.  149. 
And  such  inference  cannot  in  all  cases  be  made 
from    an    open    and    notorious    possession,  td. 
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Whether,  if  the  possession  had  been  such  as  to  i 
raise  a  legal  presumption  of  notice,  it  might  not 
be  rebutted  by  other  eyidence,  qwBre,  JifMechan 
,3  Pick.  149. 


389."  T&e  reffistry  of  a  deed  of  land  executed 
bj  two,  but  acknowledged  by  one  only,  is  pre- 
sumptive, if  not  conclusiTe,  evidence  of  notice 
to  creditors  or  subsequent  purchasers }  and 
whether  the  grantors  were  seized  as  joint  ten- 
ants, or  tenants  in  common,  of  the  whole  land, 
or  respectively  seized  of  distinct  parts,  is  imma- 
terial.    Shaw  V.  Poor^  6  Pick.  86. 

390.  The  registry  of  a  deed  of  land,  executed 
and  acknowledged  by  a  grantor  who  had  no 
right  to  the  granted  premises,  is  not  construc- 
tive notice  to  the  true  owner  that  such  convey- 
ance has  been  made,  the  registry  of  a  deed  being 
constructive  notice  only  to  after  purchasers  un- 
der the  same  grantor.  Bates  v.  Jforeross^^  14 
Pick.  224. 

391.  The  registry  of  a  deed,  defectively  ac- 
knowledged and  proved,  is  not  constructive  no. 
tice  to  a  subsequent  purchaser,  though  recorded 
in  the  proper  county.  Hcister  v.  Fortner,  2 
Binn.  40. 

392.  Recording  is  not  notice  to  a  purchaser  at 
a  sheriff's  sale  who  does  not  claim  through  or 
under  the  deed.     KeUer  v.  JfutZj  5  S.  &.  R.  246. 

393.  But  an  unrecorded  deed  of  land  will  not 
prevail  against  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  without  notice.  Whittemore 
V.  Bean,  6  N.  Hamp.  47.  Jackson  v.  Walsh,  14 
Johns.  407.  Thus  A,  being  seized  of  land,  con- 
veyed the  same  to  B  by  a  deed  which  was  never 
recorded,  but  continued  to  reside  upon  the  land 
until  his  death.  After  having  thus  conveyed 
the  land,  he,  by  his  will,  devised  the  same  to'C, 
who,  after  the  death  of  A,  entered,  and,  for  a 
valuable  consideration,  conveyed  the  land  to  D, 
who  had  no  notice  of  the  deed  to  B.  It  was 
held,  that,  under  the  circumstances,  the  land 
must  be  considered  as  having  passed  to  C  by  the 
will,  and  that  D  was  entitled  to  hold  it  against  B 
and  his  assigns.   Jackson  v.  Walsh,  14  Johns.  407. 

394.  Where  a  grantee  obtained  a  deed  of  land 
by  fraud  and  imposition  upon  the  grantor,  and 
without  consideration,  ana  entered  under  the 
deed,  which  was  duly  acknowledged  and  re- 
corded, and  afterwards  conveyed  the  land  to  a 
hona  fide  purchaser  for  a  valuable  consideration, 
without  notice  of  the  fraud,  the  title  of  such  pur- 
chaser was  valid  against  the  first  grantor.  Somes 
V.  Brewer,  2  Pick.  184. 

395.  A  recorded  deed  from  a  sheriff  to  a  pur- 
chaser, without  notice,  takes  precedence  of  a 
prior  unrecorded  deed  made  by  the  defendant, 
whose  land  is  sold  under  execution.  Jackson  v. 
Post,  15  Wend.  588. 

396.  A  purchaser  for  a  valuable  consideration 
cannot  hold  the  land  conveyed  to  hun,  if,  prior 
to  the  conveyance  to  his  grantor,  the  land  was 
conveyed  to  a  third  person,  and  such  conveyance 
recorded  prior  to  his  own  purchase,  although  the 
deed  to  his  grantor  be  first  recorded,  ib. 

397.  A  creditor,  with  notice  of  a  previous  un- 
registered conveyance  for  a  valuable  considera- 
tion,  cannot,  by  attachment  and  levy,  obtain  a 
title  against  the  grantee.  Priest  v.  Rice,  1  Pick. 
164. 

398.  In  an  action  of  ejectment,  it  appeared 
that  the  deed  to  the  plaintiff  was  prior  in  time, 
but  was  not  recorded  within  the  time  limited  by 
the  statute ;  that  the  deed  to  the  defendant  was 
•ubsequenUy  executed,  and  first  recorded,  but 
IB  a  different  county  from  that  in  which  the  land 
lay.    It  was  held,  that  the  title  of  the  plaintiff 


must  prevail,  the  defendant  not  being  a  **  mvht 
quent  purchaser,"  within   the   meaning  of  the 
statute.     Taylor  v.  McDonald,  2  Bibb,  420. 

399.  Where  a  person  executes  a  mortgage, 
which  is  not  recorded,  and  afterwards  executes 
an  absolute  deed  of  the  same  premises  to  a 
bona  fide  purchaser,  for  a  valuable  considera- 
tion, without  notice,  such  purchaser  is  protected 
by  the  New  York  act  concerning  mortgages, 
(sess.  36,  c.  33,)  and  his  deed  is  preferred  to  the 
mortgage,  though  it  is  afterwards  recorded^  and 
before  me  deed.  Jackson  v.  Campbell,  19  Johns. 
281. 

400.  But,  under  the  4th  section  of  the  act  con- 
cerning deeds,  (sess.  36,  c.  97,)  the  deed  first  re- 
corded takes  preference,  the  act  declarinsr  deeds 
not  recorded,  in  the  counties  mentioned,  traudu- 
lent  and  void  as  against  a  bona  fide  purcbafier  oi 
mortgagee,  for  a  valuable  consideration,  unless 
first  recorded,  ib, 

401.  Where  a  creditor  of  an  insolvent  debtor, 
knowing  only  that  a  deed  was  making  to  convey 
the  debtor's  land  to  the  other  creditor,  attached 
the  land  before  the  deed  was  recorded,  but  no^ 
till  af^r  it  was  executed  and  delivered,  an  ex- 
tent, in  pursuance  of  the  attachment,  prevailed 
against  the  deed.    Gushing  v.  Hurd,  4  Pick.  252. 

402.  A  mortgagee  delivers  his  mortgage  to  a 
scrivener,  to  have  an  assignment  thereof  made 
to  B,  his  creditor.  Before  the  assignment  is  ex- 
ecuted, and  while  the  mortgage  is  in  the  scriv- 
ener's  hands,  the  mortgagee  makes  an  assign- 
ment  thereof,  on  a  separate  paper,  to  C,  another 
creditor,  which  was  recorded  before  the  assign- 
ment to  B,  C  knowing  of  the  proposed  assi^- 
ment  to  B.  C's  title  prevailed.  Warden  v.  ^d- 
ams,  15  Mass.  233. 

403.  A  gave  a  deed  of  a  lot  of  land  to  B,  which 
was  never  registered,  and  B  conveyed  the  same 
to  C  by  deed,  which  was  registered ;  afler  which, 
B  gave  up  to  A  the  deed  he  had  received  from 
him,  and  it  was  thereupon  destroyed;  A  then 
conveyed  to  D,  who  knew  of  the  fraudulent  can- 
cellation of  A's  first  deed;  and  the  latter  con- 
veyed to  E,  a  purchaser  for  a  valuable  consid- 
eration, without  notice  of  the  fraud.  Held,  that 
£  was  entitled  to  hold  against  C.  Knox  v.  SH- 
loway,  1  Fairf.  201. 

404.  A  deed  of  conveyance,  more  than  thirty 
years  old,  unaccompanied  by  any  suspicious  cir- 
cumstances, requires  no  proof,  and  a  deed  may 
be  valid  without  being  recorded,  except  as  to 
subsequent  purchasers,  without  notice.  Hen^ 
thorn  V.  Doe,  1  Blackf.  157. 

405.  The  omission  to  record  a  deed,  within 
the  time  required  by  the  New  Jersey  law,  does 
not  render  it  invalid  against  an  attachment  cred- 
itor, having  notice  thereof  before  the  judraient 
was  obtained.  Garwood  v.  Garwood,  4  Halst. 
193. 

406.  Notice  to  a  trustee  of  an  unrecorded 
deed,  given  before  his  appointment,  is  not  no- 
tice to  the  cesttU  gue  trust.  Henry  v.  Morgan^ 
2  Binn.  497. 

407.  A  deed  not  duly  registered  is  void  aa  to 
the  creditors  of  the  grantor,  in  Tennessee, 
whether  they  had  notice  or  not  of  the  existence 
of  the  deed.  Washington  v.  Tronsdale,  Mart.  ^ 
Yerg.  385. 

4&.  Whether  a  party,  prejudiced  by  an  un- 
recorded deed,  be  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice,  is  a  ques- 
tion for  the  jury.  Chiles  v.  ConUy^s  Heir^^  2 
Dana,  21. 

409.  An  unrecorded  deed  is  void  as  to  cred- 
itors) with  or  without  notice.    It  is,  however 
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good  againit  pmcluMen  with  notice,  or  without 
Talaable  consideration.  Ouerrant  v.  Anderson^ 
4  Rand.  208. 

410.  A  pnrchafler,  however,  m  behalf  of  the 
creditor,  holds  the  rights,  and  occupies  the  place 
of  the  creditor,  and  will  not  be  affected  by  notice 
of  such  unrecorded  deed.  ib. 

IV.    Consideration, 

411.  Want  or  failure  of  consideration  can- 
not, in  a  court  of  common  law,  be  shown  in 
avoidance  of  a  deed.  Taylor  v.  King^  6  Munf. 
358. 

412.  A  deed  of  bargain  and  sale  must  have 
a  money  consideration,  or  general  words  of  con- 
fideration,  under  which  a  money  consideration 
may  be  averred.  *^  Land  **  is  not  a  sufficient 
consideration.  Cheney  v.  fVatkins,  1  Har.  &  J. 
527.  Jackson  v.  Sebring^  16  Johns.  515.  Perry 
V.  Price,  1  Mis.  553. 

413.  A  deed,  without  any  pecuniary  consid- 
eration, cannot  operate  as  a  bargain  and  sale; 
nor  can  it  operate  as  a  covenant  to  stand  seized 
to  uses,  unless  there  is  a  consideration  of  blood 
or  marriage -expressed  on  its  face.  Jackson  v. 
Ddancey^  4  Cow.  427.  Jackson  v.  CadweU,  1 
Cow.^. 

414.  Thus,  where  one,  by  writing  under  seal, 
indorsed  upon  a  lease  for  three  lives,  as  follows, 
—  ^*  I  do,  as  my  own  free  will  and  gift,  assign  and 
set  over  all  my  right,  title,  and  interest  in  and 
to  this  lease,  with  all  the  conditions  and  reser- 
TatioQs  therein  contained,  unto  £.  C.  S.,  my 
grandson,  an  infimt  child,  to  be  his  property  and 
real  estate,  which  is  to  be  on  the  following  con- 
ditions, namely :  to  remain  in  the  hands  of  his 
mother,  M.  S.,  for  the  use,  benefit,  and  support, 
of  the  said  E.  C.  S.,  till  he  shall  arrive  at  the  age 
of  twenty-one,  when  he  is  to  come  into  posses- 
sion of  this  lease,  and  all  the  benefit  therein 
contained,*'  —  held,  that  this  could  not  operate 
by  way  of  bargain  and  sale,  there  being  no  con- 
sideration ;  nor  as  a  covenant  to  stand  seized  to 
uses,  there  being  no  relation,  by  blood,  between 
the  assignor  and  M.  S.,  his  daughter^n-law. 
Jacksoa  v.  CadweU,  1  Cow.  622. 

415.  A  pecuniary  consideration  is  necessary 
to  support  a  deed  of  bargain  and  sale ;  but  such 
consideration  may  be  proved  by  parol.  Jackson 
V.  Pike,  9  Cow.  69.  Where  a  deed  was  upon 
consideration  that  a  court-house  should  be  built 
upon  the  land  conveyed,  '*  as  well  in  considera- 
tion of  accommodating  the  grantees,  as  for  in- 
creasing the  value  of  the  grantor's  adjoining 
property,"  —  held,  that  this  was  a  sufficient  con- 
sideration to  support  the  deed.  ib. 

416.  But  parol  evidence  is  inadmissible  to 
prove  that  a  deed  which  sets  out  a  money  con- 
sideration was  not  given  for  one,  and  was  there- 
fore inoperative  as  a  deed  of  bargain  and  sale. 
Hum  V.  Soper,  6  Har.  &  J.  276. 

417.  It  is  not  necessary  to  express  any  con- 
sideration in  a  deed.  Jackson  v.  DiUon,  2  Overt. 
261. 

418.  The  consideration  is  sufficiently  ex- 
pressed in  a  deed  by  the  words,  *•*•  a  certain 
sum  of  money,  in  hand  paid,"  without  specify- 
ing the  sum.  Jackson  v.  Schoonmaker,  2  Johns. 
230. 

419.  The  words,  <<for  value  received,"  import 
a  consideration  sufficient  to  raise  a  use.  Jack- 
*ra  V.  Alexander,  3  Johns.  484. 

420.  The  liability  of  a  gnmtee,  as  surety  for 
the  grantor,  is  a  good  consideration  to  support 
•n  absolute  conveyance  of  land  against  %  credit- 


or of  a  grantor ;  nor  is  it  any  oDjection  to  such 
a  deed,  that  the  particular  debt  to  be  discharged 
is  not  designated  in  the  deed ;  it  will  operate  as 
payment  to  the  extent  of  the  value  of  tne  land. 
Buffum  V.  Green,  5  N.  Hamp.  71. 

421.  Natural  love  and  affection  for  an  iUejriti- 
mate  child  is  not  a  sufficient  consideration  tor  a 
deed.     Blount  v.  Blount,  2  Law  Rep.  587. 

422.  Where  the  only  consideration  expressed 
in  a  deed  of  bargain  and  sale  was,  that  the 
grantee  should  support  the  grantor  during  life, 
it  was  held,  that  the  deed  was  void,  it  not  being 
executed  by  the  grantee.  Jackson  v.  Florence, 
}6  Johns.  47.  Vide  Jackson  v.  Sebring,  16  Johns. 
515.  But  support  is  a  sufficient  consideration. 
M'Gill  V.  Woodward,  Const.  Aep.  468. 

423.  In  a  deed  obligatory  from  a  grandfather 
to  his  granddaughter,  natural  affection  is  a 
sufficient  consideration,  and  will  warrant  a  re- 
covery.    Stovall  V.  Bamett,  4  Litt.  207. 

424.  If  a  father  bargain  and  sell  land,  with 
warranty,  to  his  child  or  grandchild,  to  hold  from 
the  grantor's  death,  the  law  will  presume  a  good 
consideration,  in  addition  to  the  valuable  con- 
sideration expressed  in  the  deed,  and  construe  it 
a  covenant  of  the  grantor  to  stand  seized  to  his 
own  use  during  his  life,  and  after  his  death  to 
the  use  of  the  grantee.  fVallis  v.  Wallis,  4  Mass. 
135.  Parker  v.  NUhoU,  7  Pick.  111.  See  WeUk 
V.  Foster,  12  Mass.  93. 

425.  A  deed  made  for  a  gambling  considers 
tion  is  void,  and  the  land  is  forfeited  to  the  heirs 
of  the  grantor,  subject  to  his  debts.  Bond's 
Lessee  v.  Swearingen,  1  Ham.  395. 

426.  Where  a  deed,  executed  by  A,  stated 
that  **  the  said  A  hath  bargained  and  sold  to  the 
said  B  a  certain  tract  of  land,"  describing  it, 
'■*'  which  said  tract  of  land  he,  the  said  A,  pays 
said  B,  as  locator,  and  hereby  conveys,"  &c., — 
it  was  held,  tliat  a  consideration  was  sufficiently 
expressed.     Howe  v.  Wamack,  4  Bibb,  234. 

427.  A  deed  of  a  tenant  in  tail,  pursuant  to 
the  Massachusetts  statute  of  1791,  c.  60,  must  be 
made  for  a  ffood  or  valuable  consideration ;  and 
it  is  not  sufficient  that  it  merely  purports  to  be 
so  made,  if  the  fact  be  otherwise.  Soule  v.  Soule, 
5  Mass.  61. 

428.  In  Maine,  a  consideration  is  not  neces- 
sary to  the  validity  of  a  deed  of  conveyance,  as 
between  the  parties.  Green  v.  Thornas,  2  Fairf. 
318. 

429.  A  deed  made  in  pursuance  of  a  decree  in 
chancery  is  good,  although  no  other  considera- 
tion is  expressed.  Porter  v.  Robinson,  3  A.  K. 
Marsh.  253.     Toncra  v.  Henderson,  3  Litt.  234. 

430.  A  deed  of  land,  patented  to  the  grantor, 
made  in  pursuance  of  a  decree,  is  good,  without 
reciting  the  decree.    Games  v.  Stiles,  14  Pet.  322. 

431.  Such  decree  need  not  be  exemplified  in 
support  of  the  deed  at  a  trial  of  the  title,  ib. 

432.  If  the  consideration  is  not  stated  truly  in 
a  deed,  the  party  must  seek  relief  in  equity,  on 
the  ground  of  fraud  or  mistake.  Maigley  v. 
Hauer,  7  Johns.  341 . 

433.  Parol  proof  is  admissible  to  show  a  con- 
sideration, when  none  is  expressed  in  the  deed, 
or  the  sum  left  blank.  Wood  v.  Beach,  7  Verm. 
522.     WhUe  V.  Weeks,  1  Penn.  486. 

434.  And  to  show  that  the  consideration  ex- 
pressed in  a  deed  to  have  been  received  by  the 
grantor  has  not  been  paid  by  the  grantee.  Bowen 
V.  BeU,  20  Johns.  338.  Hannah  v.  Wadsworth,  I 
Root,  458.  THplett  v.  GUI,  7  J.  J.  Marsh.  438. 
But  see  Dixon  v.  SwiggeU,  1  Har.  &  J.  252. 

435.  But  evidence  that  the  consideration 
money  of  a  deed  belonged  to  a  third  person 
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doei  not  go  to  contradict  the  fact,  stated  in  the 
deed,  that  it  was  paid  by  the  grantee.  PriUkard 
T.  Browfij  4  N.  Hamp.  397. 

436.  Parol  evidence  is  also  admissible  to  show 
that  the  true  consideration  for  the  purchase  of 
land  was  greater  than  that  specified  in  the  deed. 
Curry  ▼.  Lyles,  2  Hill,  S.  C.  404.  Jack  v. 
DoiLghcrttu  3  Watts,  151.  Hannah  r.  Wait- 
toorth,  1  Root,  458. 

437.  And  to  establish  the  consideration  of  a 
deed,  provided  it  be  not  incompatible  with  the 
consideration  expressed  in  the  deed  itself.  Toul' 
min  y.  Austin^  5  Stew.  Sl  Port.  410. 

438.  So,  also,  to  show  that  other  considera- 
tions were  given  for  a  deed  than  those  men- 
tioned.    Hayden  v.  Mentzer,  10  S.  &  R.  329. 

439.  The  acknowledgment,  in  a  deed,  of  the 
receipt  of  the  consideration  money  is  prima  fade 
evidence  of  its  payment,  not  only  against  the 
parties,  but  against  third  persons.  Jackson  v. 
M'Chesneyy  7  Cow.  360. 

440.  The  declarations  of  the  grantor  of  a  deed 
cannot  be  admitted  to  show  a  want  of  considera- 
tion.    Church  V.  Churchy  4  Teates,  280. 

441.  Where  the  consideration  is  expressly 
stated  in  a  deed,  and  it  is  not  said  also,  and  for 
other  considerations,  proof  of  any  other  consider- 
ation is  inadmissible.  MaigUy  v.  Hauer^  7  Johns. 
341. 

442.  The  want  or  failure  of  consideration  can- 
not be  set  up,  at  law,  to  impeach  a  specialty. 
Vrooman  v.  Phelps,  2  Johns.  177.  Dorian  v. 
Sammis,  2  Johns.  179,  note. 

443.  A  deed  of  conveyance  from  heirs,  pur- 
porting to  pass  only  their  right  to  such  lands  as 
they  were  entitled  to  as  heirs,  does  not  entitle 
the  grantees,  as  creditors  or  purchasers,  to  im- 
peach the  consideration  of  a  deed  by  the  ances- 
tor.    Chiles  V.  Coleman,  2  A.  K.  Marsh.  296. 

444.  A  conveyance  of  land,  without  consider- 
ation, is  not  void  as  to  creditors,  if  afterwards, 
without  notice,  and  for  a  valuable  consideration, 
the  land  pass  into  the  hands  of  a  bona  fide  pur- 
chaser.    Gordon  v.  Haywood,  2  N.  Hamp.  402. 

445.  Where  the  consideration  of  the  deed  was 
*'fbr  good  consideration  me  thereunto  moving," 
and  there  were  circumstances  also  in  the  case, 
from  which  the  jury  might  infer  a  consideration, 
the  court  refVised  to  sustain  an  exception  that 
the  deed  had  been  improperly  admitted  for  want 
of  consideration  shown.  Stevens  v.  Griffiths,  3 
Verm.  448. 

446.  A  party,  in  an  action  on  a  deed,  is  per- 
mitted to  aver  against  the  consideration  ex- 
pressed, only  where  it  is  illegal  or  fraudulent. 
Garrett  v.  Stuart,  1  M'Cord,  514. 

447.  In  a  plea,  traversing  the  consideration  of 
a  deed,  the  defendant  takes  upon  himself  the 
burden  of  proof,  and,  if  he  fails  in  proof,  the 
deed  is  evidence  of  consideration.  Burdit  v. 
Burdii,  2  A.  K.  Marsh.  143. 

448.  A  deed  without  any  consideration  ex- 
pressed is  good,  if  there  be  a  receipt  for  the 
amount  of  the  consideration  subjoined.  Hartley 
V.  M'AnuUy,  4  Yeates,  95. 

449.  The  circumstance,  that  the  consideration 
money  of  a  deed  is  not  immediately  paid  or  se- 
cured, where  the  grantee  is  a  man  of  abundant 
property,  does  not  render  the  deed  void,  for 
want  of  consideration.  Sparrow  v.  Smith,  5 
Conn.  113. 

450.  A  quitclaim  deed,  without  a  valuable 
consideration  expressed  in  it,  is  valid,  as  be- 
tween the  parties.  Rogers  v.  HiUhouse,  3  Conn. 
:{98. 

451.  An  absolute  deed  of  land  to  creditors  of 


the  grantor,  but  not  delivered  in  satisfaction  cf 
their  claim,  will  be  considered  as  voluntary. 
Benton  v.  Jones,  8  Conn.  186. 

452.  The  Kentucky  statute  of  1801,  allowing 
the  consideration  of  deeds  to  be  impeached,  does 
not  render  invalid  any  consideration  which,  be- 
fore the  passage  of  that  act,  was  valid.  StovaU 
V.  Bamett,  4  Litt.  207. 

453.  The  court,  upon  a  special  verdict  or  case 
agreed,  cannot  presume  that  a  deed  made  in 
consideration  of  a  nominal  sum,  the  day  after 
another  was  made  expressly  on  a  lottery  consid- 
eration, was  also  on  a  lottery  consideration,  so  as 
to  avoid  it.  Nor  can  the  court  presume  a  deed 
to  be  fraudulent,  unless  the  case  or  verdict  states 
facts  to  show  the  fraud.  Den,  ex  dem.  Ridgeway, 
V.  Ogden,  4  Wash.  C.  C.  139. 

V.  Construction;  and  herein  of  the  Admissibil- 
ity of  Parol  Evidence,  to  vary  or  explain  a 
Deed. 

454.  If  two  deeds  be  executed  between  ths 
same  parties  at  the  same  time,  and  respecting 
the  same  subject  matter,  they  will  be  construed 
together,  as  forming  but  one  instrument.  King 
V.  King,  7  Moss.  4!%.  Clap  v.  Draper,  4  Mass. 
266.  Jackson  v.  Dunsbagh,  1  Johns.  Cas.  91. 
Jackson  V.  M'Kenny,  3  Wend.  233. 

455.  So  deeds  dated  five  days  apart,  but  exe- 
cuted at  the  same  time,  declaring  trusts,  &c., 
will  be  construed  as  one  instrument,  where  the 
intention  of  the  parties  so  requires.  Thompson 
Y.MClenachan,  17  S.  &  R.  110. 

456.  An  indorsement  upon  a  deed  is  consid- 
ered part  of  the  deed,  when  it  is  affirmatively 
shown  to  have  been  upon  it  at  the  time  it  was 
executed.   Emerson  v.  Murray,  4  N.  Hamp.  171. 

457.  Aliter  of  an  indorsement  made  on  a  deed 
at  a  time  subsequent  to  its  execution.  Williams 
V.  Handley,  3  Bibb,  10. 

458.  But  an  indorsement,  without  seal,  on  a 
deed,  does  not  pass  the  legal  title.  Fitzhugh  v. 
Croghan,  2  J.  J.  Marsh.  429. 

459.  A  writing,  in  the  usual  form  of  a  con- 
dition to  a  mortgage,  without  date,  signature,  or 
seal,  on  the  back  of  a  deed  apparently  absolute, 
dated,  and  duly  executed,  was  held  to  be  a  part 
of  the  deed.  Stocking  v.  Fairchild,  5  Pick. 
181. 

460.  A  reference  in  a  deed  to  a  will  not  exe- 
cuted according  to  the  statute  of  frauds,  will  in- 
corporate it  with,  and  make  it  a  part  of,  the 
deed.     Izard  v.  Montgomery,  1  N.  &  M.  381. 

461.  Where,  in  an  assignment  made  by  a  debt- 
or for  several  creditors,  it  was  expressed  to  be 
an  assignment  of  oZ^  the  debtor's  property,  goods, 
chattels,  debts,  &c.,  particularly  specified  in  a 
schedule  annexed  and  referred  to,  —  it  was  held, 
that  this  was  not  a  general  assignment  of  all  the 
debtor's  estate,  but  was  to  be  construed  to  oper^ 
ate  only  on  the  articles  specified.  Wilkes  v. 
Ferris,  5  Johns.  335. 

462.  In  the  construction  of  a  grant,  the  court 
will  take  into  consideration  the  circumstances 
attending  the  transaction,  and  the  particular  sit* 
nation  of  the  parties,  the  state  of  the  country, 
and  of  the  thing  granted,  at  the  time,  in  order  to 
ascertain  the  intent  of  the  parties.  Adam^  v. 
Frothingham,  3  Mass.  352. 

463.  And  where  the  intention  of  the  parties  can 
be  discovered  by  the  deed,  the  court  vill  carry 
that  intention  into  effect,  if  it  can  be  done  consist- 
ently with  the  rules  of  law.  Bridge  v.  Welling^ 
ton,  1  Mass.  219.  WaUis  v.  WaUis,  4  ib.  iS. 
Marshall  v.  Fiske^  6  ib.  24.    Pray  v.  Pt'sree,  7 


DEED 


4i; 


Mara.  381.    LUc^dd  t.  Cudwarth,  15  Pick.  23. 
FVost  T.  SpaiUding,  19  ib.  445. 

464.  It  18  for  the  court  to  decide  on  the  force 
and  legal  effect  of  a  deed  offered  in  evidence. 
Piles  V.  Bouldin,  11  Wheat.  325. 

465.  So  the  meaning  of  a  deed,  and  what  are 
the  boundaries,  are  questions  of  construction  for 
the  court :  where  the  land  lies,  is  a  question  for 
the  jury.  Hurley  v.  Morgan^  1  Dev.  db  Batt. 
425. 

466.  The  construction  of  a  grant  is  matter  of 
law ;  but  its  legal  effect,  deducible  irom  its 
terms,  or  from  matter  subsequent,  which,  by 
showing  the  sense  of  the  parties,  may  authorize 
a  larger  or  narrower  construction,  so  as  to  in- 
clude or  exclude  the  premises  in  controversy, 
is  a  naatter  of  fact  for  the  jury  to  decide.  Frier 
V.  Jackson,  8  Johns.  495. 

467.  Where  the  words  of  an  ancient  deed  are 
equivocal,  the  usage  of  the  parties  under  the 
deed  is  admissible  to  explain  them.  Ldvingston 
V.  Ten  Broeckf  16  Johns.  14.  Barret  v.  Hos- 
merj  "ib. 

463.  As  where  the  grantor,  in  a  deed,  executed 
in  1794,  gave  to  the  grantee  the  privilege  of  cut- 
ting timber,  to  be  used  for  *<  building  "  on  prem- 
ises conveyed,  —  evidence  of  the  usage  of  the 
grantee  under  it  is  admissible  to  show  the  in- 
tention of  the  parties  to  apply  the  word  <'  build- 
ing '*  to  the  making  offences  on  the  land.  Liv- 
ingston V.  Ten  Broeckf  16  Johns.  14. 

469.  A  conveyance  of  land  by  deed  may,  in 
Massachusetts,  be  considered  as  any  species  of 
conveyance  necessary  to  effect  the  intent  of  the 
parties,  and  not  repugnant  to  the  terms  of  it. 
Marshall  v.  Fisk,  6  Mass.  24.  Pray  v.  Pierce,  7 
ib.  331.     LiUhfield  v.  Cudtcorth,  15  Pick.  23. 

470.  Where  the  grantor,  in  a  deed,  described 
the  premises,  in  the  first  place,  by  fixed,  known, 
and  visible  metes  and  bounds,  as  well  as  by  cor- 
responding courses  and  distances,  and  then  added 
a  further  description,  bounding  the  land  on  its 
several  sides  by  the  adjoining  proprietors;  and 
the  grantee  cl^^imed  land  within  the  latter  de- 
scription which  was  excluded  by  the  former ;  —  in 
an  action  of  ejectment  against  him  for  the  land, 
it  was  held,  that  the  intention  of  the  parties, 
apparent  from  the  deed,  was  not,  by  different 
descriptions  of  the  premises,  to  convey  different 
parcels  of  land,  but  one  and  the  same  parcel ; 
that  the  additional  description,  being  of  less  cer- 
tainty than  the  precedinfir  one,  was  controverted 
by  it;  and  that  parol  evidence  was  inadmissible 
to  show  that  the  grantor  intended  to  convey  the 
•lemanded  premises.  Benedict  v.  Gaylord,  11 
Conn.  332. 

471.  A  deed  is  to  be  construed,  if  it  is  legally 
possible,  so  as  to  give  effect  to  the  intent  of  the 
parties.  Ckamberlin  v.  Crane,  1  N.  Hamp.  64. 
Thus,  where  a  husband,  seized  of  land  in  right 
of  his  wife,  conveyed  it  to  a  third  person  for  the 
use  of  the  wife,  it  was  held,  that  the  conveyance 
should  be  construed  to  be  in  trust,  and  that  the 
legal  estate  Tested  in  the  third  person,  ib. 

472.  If  a  grant  or  reservation  be  made  to  one, 
or  his  heirs,  the  word  or  will  be  construed  as 
and,  if  such  construction  be  necessary  to  carry 
into  effect  the  intent  of  the  parties.  White  v. 
Cravford,  10  Mass.  183. 

473.  If  a  part  of  the  description  in  a  deed  prove 
inconsistrnt  on  being  applied  to  the  premises,  it 
does  not  vitiate  the  deed,  and  the  intent  being 
apparent,  such  part  may  be  rejected.  Htdl  v. 
Foster,  7  Verm.  100.     See  Bouitdaries,  10. 

474.  Slight  evidence  of  the  intention  of  a 
grantor  to  part  with  the  whole  term  in  a  chattel, 


will  prevent  a  reverter.      PovfeU  r.  Brown,  1 
Bailey,  100. 

475.  Doubtful  words  and  provisions  in  a  deed 
poll  are  to  be  taken  most  strongly  against  the 
grantor.  Adams  v.  Frothingkam,  3  Mass.  352. 
Worthington  v.  Hylyer,  4  ib.  196.  Watson  v. 
Boylston,  5  ib.  411.  Pray  v.  Briggs,  2  Rep 
Con.  Ct.  98. 

476.  So  an  exception  in  a  deed  is  alwaj  s  to  be 
taken  most  favorably  for  the  grantee,  and  if  it  be 
not  set  down  and  described  with  certainty,  the 
grantee  shall  have  the  benefit  of  the  defect 
Jackson  v.  Hudson,  3  Johns.  375.  Jackson  v. 
Gardner,  8  ib.  394. 

477.  So  where  two  descriptions  of  land  are 
conveyed,  one  by  name,  and  the  other  by  metes 
and  bounds,  or  courses  and  distances,  the  grant 
will  operate  to  pass  the  land,  according  to  that 
description  which  is  most  beneficial  to  uie  gran- 
tee.    Hall  V.  Gittings,  2  Har.  &  J.  112. 

478.  Where  a  deed  will  enure  several  ways, 
the  grantee  may  elect  which  way  to  take  it. 
Jacluon  V.  Hudson,  3  Johns.  375. 

479.  In  a  construction  of  a  deed,  the  partic- 
ular intent  will  govern  the  general  intent.  Dawes 
V.  Prentice,  16  Pick.  435. 

480.  The  grammatical  sense  is  not  adhered  to 
in  a  deed,  where  a  contrary  intent  is  apparent. 
Jackson  v.  Topping,  1  Wend.  388. 

481.  A  deed,  in  which  there  were  no  words  of 
grant  in  the  premises,  was  held  sufficient  to  pass 
a  fee,  from  the  words  used  in  other  parts  of  the 
deed.     Bridge  v.  Wellington,  1  Mass.  219.  , 

482.  A  deed  by  a  tenant  by  the  curtesy,  al- 
though purporting  to  convey  a  fi^,  passes  only  a 
life  estate,  when  it  is  affirmatively  shown  that 
the  grantor  had  only  an  estate  for  life,  and  when 
the  rorm  of  conveyance  used  by  him  carries  only 
such  estate  as  he  had ;  and  the  presumption  wiu 
be  that  the  form  of  conveyance  was  used,  which 
transferred  no  greater  estate  than  the  gnutar 
had.     Jackson  y.  Mancius,  2  Wend.  357. 

483.  Where  a  deed  describes  land  by  its  ad- 
measurement, and,  at  the  same  time,  by  known 
and  visible  monuments,  these  latter  shall  govern. 
Howe  V.  Bass,  2  Mass.  380.  Pemam  v.  Wead,  6 
ib.  131.  Gerrish  v.  Bearce,  11  ib.  193.  Aiken  v. 
Sanford,  5  ib.  494.  Davis  v.  Rainsford,  17  ib. 
207.  Jackson  v.  Camp,  1  Conn.  605.  Smith  v. 
Dodge,  2  N.  Hamp.  303.  Call  v.  Barker,  3  Fairf. 
320.  Sumter  v.  Bracey,  2  Bay,  515.  So,  too, 
where  the  monument  does  not  exist  at  the  time, 
and  the  parties  afterwards  fairly  erect  such  a  mon- 
ument, with  intent  to  conform  to  the  deed .  Make- 
peace V.  Bancroft,  12  Mass.  469.  Blaney  v.  Rice, 
20  Pick.  62.  Lemed  v.  Morrill.  So,  where  land 
conveyed  is  described  as  running  a  certain  dis- 
tance, by  measurement,  to  an  ascertained  line, 
though  without  a  visible  boundary,  such  line  is 
of  itself  a  monument,  which  will  control  the  ad- 
measurement, and  fix  the  extent  of  the  land 
conveyed.  Flagg  v.  Thurston,  13  Pick.  145. 
But  exceptions  are  to  be  made  to  this  rule  where 
the  reason  of  the  rule  or  principle  fails.  Davis 
V.  Rainsford,  17  Mass.  207.     See  Boundaries. 

484.  Land  granted  as  bounded  by  a  river,  ex- 
tends to  the  thread  of  the  river,  unless,  from 
prior  grants  on  the  other  side,  such  construction 
is  negatived.     LmtU  v.  Holland,  14  Mass.  149. 

485.  Where  land  is  described  as  bounding  on 
a  road,  but  the  deed  sets  forth  metes  and  bounds 
which  plainly  exclude  the  road,  no  part  of  the 
road  passes.     Tyler  v.  Hammond-,  11  Pick.  193. 

486.  Where  lines  are  laid  down  on  a  map  or 
plan,  and  are  referred  to  in  a  deed,  the  courses, 
distances,  and  other  particulars,  appearing  on 
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sQch  plan,  are  to  l>e  as  much  regarded  as  the 
true  deBcription  of  the  land  conveyed,  aa  the^ 
would  be  if  expreaaly  recited  in  the  deed.  Dams 
▼.  Rainsford,  17  Mass.  207. 

487.  The  sea-shore,  when  referred  to  as  a 
boundary,  must  be  understood  to  be  the  margin 
of  the  sea  in  its  usual  and  ordinary  state,  and  in- 
cludes the  ground  between  the  ordinary  high- 
water  mark  and  low-water  mark.  Storer  v. 
Freeman,  6  Mass.  435. 

488.  Where  the  deed  calls  for  a  corner  stand- 
ing on  the  bank  of  a  creek,  '*  thence  down  said 
creek  with  the  several  meanders  thereof,"  the 
boundary  is  the  water's  edge  at  low-water  mark. 
JIfCuUock  T.  jSten,  2  Ham.  307. 

489.  If  it  be  evident,  from  the  calls  of  a  deed, 
that  distance  is  the  material  and  controlling  ob- 
ject, e&urse  must  yield  to  distance.  Blight  v. 
Jitwell,  4  J.  J.  Marsh.  279. 

490.  If  there  are  certain  particulars  sufficient- 
ly ascertained,  in  a  deed,  which  designate  the 
tniag  intended  to  be  granted,  the  addition  of  cir- 
cumstances, false  or  mistaken,  will  not  frustrate 
the  grant.  Jackson  ▼.  Marsh,  6  Cow.  281.  Jack- 
son Y.  Clarkj  7  Johns.  217. 

491.  If  the  words,  with  the  dwelling'hotise 
thereon,  be  inserted  in  the  description,  when  in 
fact  there  is  no  dwelling-house  on  the  premises 
carried  under  the  deed,  it  is  merely  a  false  cir- 
cumstance, which  does  not  control  the  rest  of 
the  description,  or  defeat  the  grant.  Jackson  v. 
Oarik,.?  Johns.  217. 

492.  The  premises  intended  to  be  conveyed 
were  described  as  lot  JVb.  1  of  the  smaller  lots 
into  loAidk  lot  Jfo.  3,  of  the  svJbditision  of  lot  JCo. 
10,  in  the  12th  general  allotment  of  the  patent, 
^bc. ;  and  there  was  a  mistake  in  inserting  the 
12th  instead  of  the  21st  genera]  allotment.  Held, 
that,  as  the  premises  intended  to  be  conveyed 
were  sufficiently  designated  by  the  former  part 
of  the  description,  as  well  as  by  the  courses  and 
distances,  the  premises,  being  in  the  21st  general 
allotment,  pass  by  the  deed.  ib. 

493.  Where,  in  a  deed,  lines  were  run  a  part 
of  the  way  by  fixed  monuments,  those  lines  are 
to  be  continued  on  in  the  same  direction,  unless 
there  is  something  in  the  deed  to  show  a  differ- 
ent intent.     Dawes  v.  Prentice,  16  Pick.  435. 

494.  Where  land  is  conveyed  by  boundaries, 
courses,  and  distances,  and,  by  reference  to  a 
map  of  partition,  there  is  no  implied  covenant 
that  the  number  of  acres  shall  correspond  to  the 
number  stated,  the  grantee  has  all  the  land 
within  the  boundaries.  Large  v.  Penn,  6  S.  &. 
R. 488. 

495.  A  person,  being  seized  of  land  lying  partly 
in  lot  No.  10,  and  partly  in  lot  No.  9,  granted  a 
tract  of  land  which  he  described  in  the  deed  as 
lot  No.  10,  but  as  bounded  on  all  sides  by  land 
of  other  persons.  It  was  held,  that  his  whole 
land,  lying  in  both  lots,  passed,  although,  in  the 
description  of  the  premises,  it  appeared  that 
there  were  mistakes  as  to  the  owners  of  the  ad- 
joining lots.     Tenny  v.  Beard,  5  N.  Hamp.  58. 

496.  A  deed  referring  for  a  description  of  the 
land  to  a  plat,  in  which  certain  lines  were  rep- 
resented to  be  of  a  specified  length,  contains  a 
misrepresentation,  if  two  of  these  lines,  on  a  re- 
survey,  fall  short.  Crawford  v.  Crawford,  I 
BaUey,  128. 

497.  Where  land  was  described  as  bounded  on 
fi*8  land,  and  B  owned  one  lot,  and  occupied 
another,  which  he  had  contracted  to  purchase, 
and  had  paid  for  it,  but  had  received  no  convey- 
ance of  it,  the  lot  owned  by  B  was  the  boundary. 
CroMby  V.  Parker^  4  Mass.  110. 


498.  No  rule  for  the  location  of  land  described 
in  a  deed  can  be  laid  down,  which  is  not  subject 
to  an  infinite  variety  of  exceptions  arising  oot 
of  matters  of  evidence.  Bradford  v.  Pitts,  2 
Rep.  Con.  Ct.  115. 

499.  Where  there  are  several  descriptions  of  the 
premises  in  a  deed,  such  construction  will  be 
given  to  it  as  will,  if  possible,  satisfy  each.  Law 
V.  Hempstead^  10  Conn.  23. 

500.  Thus  the  owner  of  two  adjoining  lots,  the 
northern  one  called  Gross  lot,  and  the  southern 
called  Belden  lot,  conveyed  the  former.  The 
deed  contained  a  threefold  description  of  the 
premises,  viz.,  as  bounded  south  on  the  Belden 
lot  —  as  being  the  same  estate  which  the  grantor 
then  possessed  —  and  as  being  the  estate  which 
he  purchased  of  one  Gross.  Previous  to  this 
conveyance,  and  while  the  grantor  owned  both 
lots,  and  occupied  the  Gross  lot,  he  erected  a 
fence  on  the  front  line  of  the  lot,  and  placed  a 
post  at  the  south  end  of  such  fence.  There  was 
no  evidence  to  show  that  this  post  was  intended 
as  a  bound,  and  no  evidence  as  to  the  extent  of 
the  grantor's  possession,  except  such  fence  and 
post,  and  there  seemed  no  object  in  keeping  the 
lines  of  the  lots  distinct.  It  was  held,  that  such 
post  could  not  control  the  line  of  the  Gross  lot, 
but  that,  if  it  could  be  ascertained,  it  mast  gov- 
ern, as  that  description  would  accord  with  the 
others,  and  thus  each  might  be  satisfied  ;  but  if 
the  line  of  the  Gross  lot  could  not  be  ascertained, 
then  resort  might  be  had  to  the  actual  possession 
of  the  grantor,  when  he  executed  the  deed.  ib. 

501.  A  deed  describing  the  land  conveyed  as 
half  the  tract  granted  to  M.,  January  9,  1840,  is 
prima  facie  a  good  description.  jtChe^ney  v. 
Waintoright^  5  Ham.  452. 

502.  In  a  township  surveyed  into  lots  num- 
bered, a  conveyance  of  lots  by  their  numbers  is 
sufficient  description.  Middlebury  Coll.  v.  Cheney. 
1  Verm.  350. 

503.  Words  of  general  description,  in  a  deed 
or  mortgage  of  land,  are  sufficient  to  pass  the 
grantor's  estate ;  thus  a  grant  of  lands  in  the 
patent  of  B,  and  of  all  other  lands  belonging  to 
the  grantor,  in  the  province  of  New  Yo3t,  will 
pass  the  residue  of  his  lands  in  New  York. 
Jackson  y.  Delancy,  11  Johns.  365.  ^Uter,  it 
seems,  in  an  officer's  deed. 

504.  If  the  description  be  sufficient  to  ascertain 
the  land  intended  to  be  conveyed,  the  land  will 
pass,  although  it  do  not  afree  wiUi  some  of  the 
particulars  in  the  description.  Lyman  v.  Loomis, 
5  N.  Hamp.  406. 

505.  Where  the  description  of  the  estate  in- 
tended to  be  conveyed  includes  several  particu- 
lars, all  of  which  are  necessary  to  ascertain  the 
estate  to  be  conveyed,  no  estate  will  pass,  except 
such  as  will  agree  to  every  particular  of  the 
description.  Worthington  v.  Hylyer,  4  Mass. 
196.  Jackson  v.  Clarke  7  Johns.  217.  But  if 
the  description  be  sufficient  to  ascertain  the 
estate  intended  to  be  conveyed,  although  the 
estate  will  not  agree  to  some  of  the  particulars 
in  the  description,  it  will  pass  by  the  convey- 
ance.    Worthington  v.  Hylyer,  4  Mass.  196. 

506.  So  a  clear  general  description  of  the 
premises  in  a  deed  is  not  controlled  bjf  any  sub- 
sequent expressions  of  doubtful  import  in  re- 
spect  to  certain  particulars.  Ela  v.  Card^  2  N. 
Hamp.  175. 

507.  But  words  of  general  description  in  a 
deed  are  controlled  and  rendered  certain  by  the 
particular  description  of  the  premises  in  question. 
Smith  V.  Strong,  14  Pick.  128.  Barnard  v.  Jtfor* 
tin,  5  N.  Hamp.  536. 
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508.  General  words  in  a  deed,  descriptiye  of 
the  land  convejed,  will  not  be  restrained  by  re- 
■trictiYe  words,  added  ez  majore  cavteUij  or  by 
&ffirmatiYe  words  more  restrictive,  which  have  no 
tendency  to  make  a  general  description  ambigu- 
ous or  uncertain.     BoU  ▼.  BumeU^  11  Mass.  163. 

509.  Where  the  descriptive  words  are  wholly 
without  ambi^ty,  and  are  followed  by  a  clause 
repugnant,  this  second  clause  most  be  rejected. 
CutUr  V.  Tic/ls,  3  Pick.  272. 

510.  Where  the  description  in  a  deed,  begin- 
ning at  a  point  on  the  north  of  a  certain  stream, 
brought  the  line  by  courses  and  distances  to 
another  point  on  the  same  side,  concluding 
<^*  thence  on  the  south  side  to  the  bound  first 
mentioned ; "  held,  that  the  words  ^*  on  the  south 
side,*'  being  inconsistent  with  the  intent  gath- 
ered from  the  rest  of  the  deed,  might  be  rejected. 
Hull  V.  FuUer,  7  Verm.  100. 

511.  A  grantor,  after  describing  a  tract  of  land 
conveyed  by  his  deed,  without  mentioning  a 
stream  included  within  the  bounds,  proceeds 
thus :  *'  It  is  to  be  understood,  and  it  is  the  in- 
tention of  this  deed,  to  convey  to  the  grantee 
as  much  of  the  privilege  of  the  water  as  shall  be 
sufficient  for  the  use  of  a  fulling-mill,  whenever 
there  is  a  sufficiency  therefor."  Held,  that  this 
clause  was  not  repugnant  to  the  preceding 
grant,  but  was  a  good  reservation  of  the  surplus 
water.    Sjprague  v.  Stuno^  4  Pick.  54. 

512.  Wnere  the  premises  in  a  deed  were  de- 
scribed as  lot  No.  51,  in  the  second  division  of  a 
patent,  **  bounded  as  follows,"  &c.,  and  it  was 
proved  Uiat  the  grantor  at  the  time  owned  lot 
No.  50,  in  the  same  patent,  the  boundaries  of 
which  exactly  corresponded  with  those  in  the 
deed,  it  was  held,  that  <Mot  No.  51 "  might  be 
rejected  as  surplusage,  the  description  being  suf- 
ficiently certain  without' those  words.  iMfmis 
V.  JaeksoHy  19  Johns.  449. 

513.  A  soldier  indorsed  a  conveyance  on  his 
discharge,  in  which  he  described  the  premises, 
as  follows :  *^  The  six  hundred  acres  of  land,  due 
from  the  public,  as  a  soldier,  in  Colonel  Lamb's 
regiment  of  artillery,"  when  in  fact  he  was  not 
in  that  regiment.  Held,  that  the  words,  ^*in 
Colonel  Lunb's  regiment  of  artillery,"  might  be 
regarded  as  surplusage,  the  description  being 
su^cient  without  them.  Jackson  v.  Root^  18 
Johns.  60.  Vide  Jackson  v.  Loomis^  18  ib.  81. 
Jacktom  v.  Ransom,  ib.  107. 

514.  Where  the  quantity  is  mentioned,  in  addi- 
tion to  a  description  of  the  boundaries  of  land,  in 
a  deed  without  any  express  covenant  that  the 
land  contains  that  quantity,  the  whole  must  be 
considered  as  mere  description.  Potoell  v.  Clark, 
5  Mass.  355. 

515.  A  person  seised  of  three  undivided  fourth 
parts  of  a  farm,  conveyed  one  equal  moiety  of 
the  &rm,  describing  it  by  metes  and  bounds, 
••  together  with  all  the  estate,  right,  title,  &c., 
which  he,  the  grantor,  hath  to  the  above  de- 
scribed premises."  Held,  that  these  general 
words  were  not  to  be  construed  as  extending 
the  grant  beyond  the  one  moiety  of  the  premises. 
Jackson  v.  Sevens,  16  Johns.  110. 

516.  The  subject  matter  of  a  deed  is  to  be 
ascertained  from  the  premises,  and  by  a  deed  of 
land  as  such,  an  easement  not  naturally  and 
necessarily  belonging  to  the  premises  will  not 
pass.    Manning  v.  Smith,  6  Conn.  289. 

517.  Where  a  sherifi'  sold  land  as  '*  the  tract  of 
land  on  which  the  defendant  lives,"  and  he  lived 
on  Imd  which  originally  consisted  of  two  dis- 
tinct tracts,  but  were  for  many  years  enclosed 
and  eoltivated  as  one,  and  the  sberifiTs  deed  con- 


veyed the  whole  land,  —  held,  that  the  sale  in 
eluded  both  tracts.  Cain  v.  Maples,  1  Hill,  S 
C.  304. 

518.  The  words  "  seventy  acres  of  land  being 
and  lying  in  the  south-west  corner  of  the  south- 
west quarter  of  section  14,  township  12,  range  5, 
of  land  sold  at  L.,"  are  a  good  description  in  a 
deed,  and  include  the  land  in  an  equal  square. 
WaUh  V.  Ringor,  2  Ham.  327. 

519.  The  description,  in  a  deed,  referring  to 
another  deed,  is  made  sufficiently  certain  by  the 
reference.    ^Uen  v.  Bates,  6  Pick.  460. 

520.  A  description,  in  a  deed,  of  land  bounded 
upon  a  road  which  has  been  altered  since  the 
date  of  a  former  deed,  the  description  in  both 
deeds  being  similar,  and  reference  being  made 
in  the  latter  deed  to  the  former  for  further 
necessary  description,  is  to  be  construed  accord- 
ing to  the  location  of  the  road  at  the  date  of  the 
latter  deed.     Steams  v.  Rice,  14  Pick.  411. 

521.  A  convened  to  B,by  deed,  a  certain  piece 
of  land  by  specific  boundaries,  and  then  added, 
"  it  being  the  same  land  given  by  my  honored 
mother  to  bun,  the  said  B,  by  her  last  will  and 
testament,  said  land  containing  about  five  acres." 
The  devise  in  the  will  was  ot*'a  piece  of  plain 
land  of  about  four  or  five  acres,  lying  a  little 
north-westwardly  from  the  aforesaid  lots,  and 
reaching  back  to  a  ditch."  Held,  that  the  latter 
clause  did  not  control  the  specific  boundaries  in 
the  deed,  even  supposing  tlie  will  would  admit 
of  narrower  limits,  or  was  of  doubtful  construc- 
tion.    Howell  V.  Satde,  5  Mason,  410. 

.522.  If  land  be  conveyed  as  bounded  on  a  way 
upon  one  side,  this  is  not  merely  a  description, 
but  an  implied  covenant  that  there  is  such  a 
way,  and  this  whether  the  land  be  above  or  below 
hiffh- water  mark.  Parker  v.  Smith,  17  Mass. 
413.  But  if  there  be  a  way  in  fact  existing, 
which  does  not  extend  through  tlxe  whole  line 
of  the  land  granted,  the  parties  shall  be  supposed 
to  have  had  reference  to  such  existing  way  as  a 
boundary  as  far  as  it  extends,  and  not  to  have 
contemplated  a  way  coextensive  with  the  land. 
Parker  v.  Smith,  17  Mass.  413. 

523.  Punctuation  will  be  resorted  to,  to  settle 
the  meaning  of  an  instrument,  after  all  other 
means  fail.     Etoing  v.  Burnet,  11  Pet.  41. 

524.  A  conveyed  to  B,  by  deed,  *^  a  certain  lot 
of  land,  the  whole  of  lot  No.  20,  except  50  acres, 
deeded  -to  S.  W.,  the  lot  to  contain  200  acres  bv 
measure,  besides  the  50  acres."  It  was  hela, 
that  this  was  mere  description,  and  not  a  cove- 
nant.    Perkins  v.  Webster,  2  N.  Hamp.  287. 

525.  In  the  deed  conveying  a  lot  of  land,  the 
grantor  made  the  following  reservation :  '^  And 
the  said  A  hereby  reserves  to  himself  the  right 
of  passing  and  repassing  with  teams  in  the  most 
convenient  place  across  the  land  conveyed." 
Held,  that  the  term  **  across  "  did  not  necessarily 
confine  the  right  of  way  to  a  transverse  one  over 
the  lot,  but  the  reservation  was  construed  as  re- 
taining in  the  grantor  the  right  of  passing  in  the 
most  convenient  route.  Brown  v.  Meady,  1  Fairf. 
391. 

526.  The  term  «« northerly,"  in  a  deed  of  land, 
where  there  is  no  object  mentioned  to  incline  the 
course  towards  the  east  or  west,  is  construed  to 
mean  due  north.    Brandt  v.  Ogden,  1  Johns.  156. 

527.  The  words  in  a  deed  **  between  A  and  B,*' 
are  necessarily  exclusive  of  the  termini.  Revere 
V.  Leonard,  1  Mass.  91. 

528.  The  word  <'quit,"  in  a  deed,  is  tanta* 
mount  to  the  words ''  sell  "  or  "  release,"  and  will 
pass  the  land.  Gordon  v.  Haywood^  2  N.  Hamp. 
402. 
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539.  The  words  "  and  aJl  the  bmldings  there- 
on," in  a  deed,  have  no  legal  operation.  Crosby 
V.  Parker,  4  Mass.  110. 

530.  A  deed  conveyed  <^150  acres  of  land, 
oeing  and  lying  in  township  No.  1,  west  of 
Genesee  River,  (south-east  corner  of  said  town, 
beginning  two  miles  north  of  Canawagus,  and 
bonnding  on  the  said  river,)  to  be  in  common 
and  undivided :  "  held,  that  the  words  *' begin- 
ning "  and  '^  bounding  "  referred  to  the  150  acres, 
not  to  the  town  or  comer  of  the  town.  Jackson 
V.  Van  Antwerp,  8  Cow.  273. 

531.  '<  Adjacent "  means  *<in  the  neighbor- 
hood of,"  not  '^  adjoining."  Henderson  v.  Long, 
Cooke,  128. 

532.  The  word  *' convey,"  in  a  deed,  amounts 
to  a  grant,  and  passes  the  title.  Patterson  v. 
Camealj  3  A.  K.  Marsh.  618. 

533.  The  words  *^  grant,  bargain,  and  sell,"  in 
a  deed,  by  the  Pennsylvania  act,  2dth  May,  1715, 
amount  only  to  a  covenant  that  the  grantor  has 
done  nothing  to  defeat  the  estate  granted. 
WkitehiU  V.  Gotwalt,  3  Penn.  313.  Freeman  v. 
Pennock,  3  Penn.  317,  note.  Gratz  v.  Etoalt, 
2  Binn.  95.     Seitzinger  v.  Weaver,  1  Rawle,  377. 

534.  Under  the  act  of  the  territorial  legislature 
of  the  10th  October,  1804,  the  words  <«  grant, 
bargain,  and  sell,"  in  a  deed,  cannot  be  so  con- 
strued as  to  amount  to  a  covenant  of  seizin  by 
the  grantor  in  favor  of  the  grantee.  Carter  v. 
Soulard,  1  Mis.  576. 

535.  A  reservation  in  a  deed  of  **  all  mineral 
or  magnesia  of  any^  kind  "  to  the  grantor  and  his 
heirs,  "entitles  him  to"  chromate  of  iron,  after- 
wards formed  in  the  land.  Gibson  v.  Tyson,  5 
Watts,  34. 

536.  Where  land  was  described  as  bounded  on 
a  thirty-feet  street,  with  a  privilege  of  passage 
therein,  it  is  not  to  be  construed  as  a  covenant 
that  said  street  should  be  every  where  thirty 
feet  wide,  or  as  a  grant  of  any  way,  but  in  that 
street  as  then  opened  and  used.  Clap  v.  M'J^iel, 
4  Mass.  589. 

537.  Where  the  premises  of  a  deed  are  com- 
plete and  perfect,  and  the  habendum  is  repug- 
nant thereto,  the  habendum  is  void.  Porter  v. 
Ingram,  Harper,  492.  Ingram  v.  Porter,  4 
M'Cord,  198. 

538.  But  this  rule  is  applicable  to  deeds  only. 
Pitts  V.  Mangum,  2  Bailey,  588. 

539.  In  general,  the  habendum  refers  to  the 
premises,  and  declares  the  estate  which  the 
grantee  shall  hold  in  them;  and  it  may  some- 
times enlarge  or  diminish  the  grant,  when  it  is  so 
worded  as  to  show  a  clear  intention  to  do  so. 
Sumner  v.  Williams,  8  Mass.  162.  But  it  cannot 
operate  as  a  grant.  Sumner  v.  Williams,  8 
Mass.  162.     Den  v.  Helmes,  2  Penn.  1050. 

540.  Where  the  subject  matter  of  a  deed,  as 
described  in  the  premises,  was  a  certain  piece  of 
land,  and  the  habendum  was  of  "  tlie  premises, 
with  all  their  appurtenances,"  —  it  was  held,  that 
a  right  to  the  use  of  water  conducted  artificially 
on  to  the  premises  from  otli«r.land  of  the  grantor, 
in  the  manner  in  which  it  was  enjoyed  by  him  at 
the  time  of  the  grant,  did  not  pass  by  such  deed. 
Manning  Y'  Smith,  6  Conn.  289. 

541.  Where  a  deed  to  three  grantees  recites 
a  will,  devising  the  same  land  to  one  of  the 
grantees  during  widowhobd,  and  the  remainder 
m  fee  to  the  others,  and  then  grants  the  premi- 
ses to  the  three  persons  in  fee,  "  habendum  to 
them,  their  heirs  and  assigns,  in  the  manner 
mentioned  in  said  will,"  the  habendum  is  con- 
sistent with  and  will  control  the  premises.  Jack- 
son  V.  Ireland,  3  Wend.  99. 


542.  In  the  premises  of  a  deed,  a  slave  was 

fiven  in  preBsenti  ;  the  habendum  was  in  fiUuro. 
'he  property  in  the  slave  was  held  to  pass  in 
prasenti.    Porter  v.  Ingram,  Harper,  492.  • 

543.  A,  having  tlie  exclusive  right  to  take 
water  from  a  cert&in  pond,  and  being  the  owner 
of  the  land  at  the  outlet  of  it,  and  on  both  sides 
of  a  stream  issuing  therefrom,  as  also  of  a  dam 
on  that  stream,  ancf  of  a  grist-mill,  propelled  by 
water  diverted  from  the  stream   by  means  of 
such  dam,  in  June,  1767,  conveyed  four  acres 
of  such  land,  including  the  site  of  the  rast-mill, 
to   B,    who  owned  another  grist-mill    on    the 
stream  below,  with  the  whole  privilege  of  the 
stream,  so  as  to  take  the  whole  benefit  of  the 
water  for  the  grantee's  mill,  or  other  mills  that 
might  be  built  on  the  land.     B  took  down  the 
first- mentioned  mill,    to  aid  in  rebuilding  the 
mill  below ;  and,  in  March,  1768,  when  there 
was  no  mill  of  any  kind  on  the  land,  he  coc 
veyed  the  same  four  acres  to  C,  with  the  privi- 
lege of  building  a  fulling-mill,  and  of  drawing  so 
much  water  from  the  pond  as  should  be  neces- 
sary  to  carry  a  good,  well-built  overshot  fulling- 
mill,  whenever  he  should  have  occasion  to  use 
such  mill.    In  June,  1768,  B  conveyed  hia  grist- 
mill to  D,  with  all  the  privilege  he  had   in  the 
stream  and  dam,  and  of  drawing  water  from  the 
pond.     After  C's  purchase  of  the  four  acres,  he 
erected   thereon    a    fulling-mill,   propelled    by 
water  taken  from  the  dam,  which  was  used  for 
several  years,  but  had  gone  down  before  Sep^ 
tember,  1791,  when  C  conveyed  the  land  to  £, 
with  the  privileges  and  appurtenances  thereunto 
belonging.     In  1799,  E  built  an  oil-mill  on  the 
site  of  the  fulling-mill  and  the  former  griBt-mill, 
which  was  propelled  by  water  taken  in  the  same 
manner  it  had  been  for  those  mills,  and  return- 
ing into  its  natural  channel  before  it  arrived  at 
the  grist-mill  below.     Held,  (1)  that,  in  the  con- 
struction of  the  deed  from  B  to  C,  the  situation 
and  circumstances  of  the  parties  might  properly 
be  taken  into  consideration ;   (2)  that  B,  by  such 
deed,  granted  the  use  of  the  water  for  &  specific 
purpose  only,  viz.,  that  of  propelling  &  fulling- 
mill,  and  not  the  use  of  a  certain  quantity  of 
water,  without  regard  to   its  application ;  and 
consequently  that  £,  the  grantee  of  C,  had  no 
right  to  keep  up  the  dam  for  the  use  of  his  oil- 
mill ;  (3)  that  the  grantee  of  D  might  lawfully 
remove  the  dam,  doing  no  unnecessary  damage, 
so  as  to  prevent  the  flowing  of  the  water  to  such 
oil-mill,  and  suffer  it  to  run,  in  its  natural  course, 
to  his  own  grist-mill.  Strong  v.  Benedict,  5  Conn 
210. 

544.  Where  there  is  a  mistake  in  a  deed,  evi- 
dent from  the  nature  of  the  thing  itself,  parol 
testimony  may  be  given  to  explain  the  situation 
of  the  land.     White  v.  Eagan,  1  Bay,  247. 

545.  Parol  evidence,  to  explain  or  carry  into 
effect  a  deed,  is  admissible,  where  the  deed  itself 
refers  to  any  thing  of  which  it  does  not  itself 
furnish  evidence,  and  where  the  deed,  upon  its 
face,  is  certain,  but  some  ambiguity  is  raised  by 
parol  evidence.  Barkley  v.  Barkley,  3  M'Cord, 
269. 

546.  Where  lots  were  conveyed  by  «*  a  re- 
corded plan^"  and  the  executors  of  the  grantor 
knew  of  no  such  plan,  nor  was  any  such  re- 
corded in  the  proper  county,  parol>  evidence  of 
the  grantor's  declarations  was  admitted  in  ex- 
planation.   Potion  v.  Goldborough,  9  S.  &;  R.  47. 

547.  Where  a  deed  is  executed  to  a  person 
named  therein,  of  a  certain  town,  and  there  are 
two  persons  of  the  name  in  such  town,  father 
and  son,  parol  evidence  is  admissible  to  show 
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that  the  deed  wbm  intended  for  the  son,  and  de* 
lirered  to  him.  Ckfit  t.  Starkweather^  8  Conn. 
2^. 

548.  Evidence,  aliunde,  is  admissible  to  ex- 
plain the  meaning  of  the  words  ^^  farm  on  which 
I  dwell,"  in  a  deed.  Doolittle  y.  Blakesley^  4 
Daj,  265. 

549.  Evidence  n&aj  therefore  be  admitted,  to 
rfiow  that  a  piece  of  land,  claimed  to  be  within 
Buch  description,  was,  at  the  time  of  the  ffrant, 
in  a  state  of  nature,  uncultivated,  unenclosed, 
and  separated  from  said  farm  by  a  highway,  and 
that  afterwards  the  grantor  possessed  and  im- 
proved it,  and  occupied  the  same  until  his 
death,  ib. 

550.  Where  a  deed  is  ambieuoua,  as  where  it 
gives  both  length  of  chain  and  a  public  highway 
as  the  termini  of  a  line,  parol  evidence  of  the 
actual  survey  and  location  of  the  highway  is 
admissible,  vrithout  producing  the  record  of  the 
laying  out  and  survey.  Rick  v.  Rich,  16  Wend. 
663. 

551.  Parol  evidence  of  a  prior  deed  from  the 
same  grantor  was  admitted,  though  none  such 
was  produced  or  recorded,  but  not  to  affect  the 
rights  of  the  second  grantee,  without  actual  no- 
tice.    Barlow  v.  Bowju,  Brayt.  135. 

552.  Parol  evidence  is  inadmissible  to  show 
the  dissolution  of  a  contract  by  deed.  Milroy  v. 
Hetuley,  1  Bibb,  312. 

553.  Where  one  tract  of  land  is,  by  mistake, 
conveyed  by  deed,  instead  of  another,  the  mis- 
take cannot  be  corrected  in  a  court  of  law.  Bell 
▼.  Morse,  6  N.  Hamp:  205. 

554.  Where  a  deed  reserved  "all  the  free- 
stones on  the  said  land  to  the  grantor,  &c.,  with 
the  privilege  of  carrying  them  off,"  parol  evi- 
dence was  admitted  as  to  how  much  of  the  free- 
stone was  known  to  the  parties  at  the  time,  and 
its  situation  ;  and  it  appearing  that  there  was  a 
large  quantity  of  the  stone,  disconnected  from 
any  ledge,  lying  partly  on  the  surface,  at  the 
time  of  the  deed,  and  that  a  ledge  was  subse- 
quently discovered,  —  held,  that  &e  reservation 
did  not  extend  to  the  latter.  Putnam  v.  Smitk, 
4  Verm.  622. 

555.  Where  land  comprehended  in  a  defective 
deed  is  located  on  the  plots  filed  in  an  action  of 
ejectment,  evidence  may  be  given  of  possession 
of  that  land,  although  particular  marks,  or  places 
of  possession,  are  not  located.  CarroU  v.  J^or- 
weod,  1  Har.  dk  J.  167. 

556.  Where  there  is  a  grant  by  deed,  in  gen- 
eral terms,  those  terms  may  be  limited  and  re- 
strained by  a  recital,  stating  the  object  of  the 
grant  Woods  v.  N.  M.  Company,  5  N.  Hamp. 
467. 

557.  The  recital,  in  a  deed,  made  under  an 
order  Ibr  partition,  of  the  term  when  the  order 
is  made,  is  not  conclusive  as  to  that  fact,  but 
may  be  explained  by  proofs.  Glover* s  Heirs  v. 
Jtif^a,  6  Ham.  255. 

558.  A  deed  cannot  be  contradicted  by  parol 
evidence,  even  in  cases  involving  the  titles  to 
land.    MUiii^  V.  Crankfield,  1  M'Cord,  258. 

559.  Pan^  evidence  is  inadmissible  to  prove 
that  A  G  was  the  grantee  intended,  in  a  grant 
made  to  A  B.  Jadtson  v.  Hart,  12  Johns.  77. 
Vide  Jackson  v.  Foster,  ib.  488. 

560.  So,  also,  to  show  that  part  of  the  prem- 
ise's, contained  in  a  deed,  were  intended  to  be 
excepted  from  the  grant.  Jackson  y.  Croy,  12 
Johns.  427. 

561.  Where  a  sheriff's  deed  averred  that  the 
premises  conveyed  were  sold  under  several  exe- 
cutions, parol  proof,  that  a  portion  of  the  prem- 
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ises  was  sold  under  only  one  of  the  executions, 
was  held  inadmissible.  Jackson  v.  Roberts^  II 
Wend.  422. 

562.  If,  however,  it  appear  upon  the  face  of 
the  deed,  or  be  shown  by  proof  aliunde,  that  cer- 
tain of  the  premises  conveyed  were  sold  by  no 
tice  of  one  or  more  of  the  executions,  after  such 
executions  were  satisfied  by  the  sale  of  other 
property,  the  deed  as  to  such  premises  is 
void.  io. 

563.  Parol,  evidence  is  not  admissible  to  show 
the  land  intended  to  be  granted  by  a  deed,  where 
the  premises  are  described  as  being  all  the  land 
purchased  by  the  grantor  of  A  B,  and  where, 
without  such  description,  the  deed  is  incapable 
of  location  ;  the  deed  to  the  grantor,  in  such 
case,  must  be  produced.  Jackson  v.  Parkkurst^ 
4  Wend.  369. 

564.  A  deed  conveying  *^  one  half  of  an  undi- 
vided tract,"  and  "also  a  tract  of  land,"  con- 
veys the  whole  of  the  second  tract;  and  parol 
evidence,  that  a  moiety  only  was  intended,  is 
inadmissible.     CkUd  v.  WeUs,  13  Pick.  121. 

565.  Where  a  deed  is  executed  to  several 
grantees,  without  any  designation  of  their  pro- 
portions, they  hold  in  equal  shares ;  nor  can 
parol  evidence  be  offered  of  the  considerations 
paid  by  each,  in  order  to  show  that  they  are  en- 
titled  to  different  proportions.  Treadwell  v. 
Bulkley,  4  Day,  395. 

566.  A  bond  between  the  origmal  parties  to  a 
deed,  which  bond  was  not  recorded,  nor  known 
to  a  subsequent  grantee  of  the  premises,  cannot 
be  admitted  as  evidence  to  vary  or  diminish  the 
interest  acquired  under  such  deed.  Bullen  v. 
Runnels,  2  N.  Hamp.  255. 

567.  Evidence  to  show  that  a  deed,  absolute 
on  its  face,  was  only  intended  as  a  mortgage,  is 
inadmissible  in  a  trial  at  law.  Staton  v.  Com- 
monwealtk,  2  Dana,  397.  Benton  v.  Jones,  8 
Conn.  186.     Reading  v.  Weston,  8  Conn.  117. 

568.  Therefore,  where  A  conveyed  to  B,  by 
an  absolute  deed,  and  at  the  same  time  received 
from  B  a  written  agreement  to  reconvey  the 
land,  upon  certain  terms,  and  the  question  was, 
in  an  action  between  two  towns,  whether  B 
gained  a  settlement  by  such  deed,  —  it  was  held, 
that  parol  evidence  was  inadmissible  to  show 
that  the  deed  and  writing  were  only  given  as 
security  for  debt.  Reading  v.  Weston,  8  Conn. 
117. 

569.  A  parol  release  cannot  prevail  against  a 
deed.     Perry  v.  Clymore,  3  M'Cord,  245. 

570.  Where  the  construction  of  a  deed,  as  to 
the  boundaries,  is  doubtful,  the  occupation  of 
the  land  by  the  grantee  to  what  he  supposed  to 
be  the  dividing  Ime  between  his  own  land  and 
that  adjoining,  without  objection  fVom  such  ad- 
joining proprietor,  is  presumptive  evidence  of 
the  true  place  of  the  line.  Frenck  v.  Pearce,  8 
Conn.  439. 

571.  Parol  assent  will  not  destroy  or  waive 
the  condition  of  a  deed.  Jackson  v.  Crysler,  1 
Johns.  Cas.  125. 

572.  The  words  "heirs  of  the  body,"  in  a 
deed,  were  considered  words  of  limitation,  and 
not  of  purchase ;  and  the  words  "  his,  her,  or 
their  heirs  and  assigns,"  were  rejected,  as  re- 
pugnant to  the  tenor  of  the  deed.  Brant  v.  Gels' 
ton,  2  Johns.  Cas.  384. 

573.  A  deed  to  A,  in  consideration  of  a  sum 
of  money  paid,  or  secured  to  be  paid,  in  the 
usual  form  of  a  deed  of  bargain  and  sale,  is  to 
be  considered  as  a  conveyance  executed,  not- 
withstanding a  covenant  by  the  grantor  **to 
make  a  patent,"  which  can  only  mean  to  obtain 
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one  and  deliver  it  to  the  gnntee.      WUHs  y. 
Bueker^  3  Wash.  C.  C.  369. 

574.  A  tender  by  the  plaintiff  of  a  deed  con- 
rejing  an  estate  by  metea  and  boonda,  bat  not 
containing  the  worda  **  all  my  right,  titJe,  inter- 
est,  and  enjoyments,'*  which  worda  were  in  a 

Sreriooa  agreement    to  conrey,    is    sufficient. 
Wown  Y.  BelUnoSy  4  Pick.  178. 


VI.    Vmiidity  and  Operatian^  and  what  EsimU 

575.  A  deed  cannot  bind  a  party  sealing  it, 
unless  it  contains  words  expressive  of  an  inten- 
tion to  be  bound.     Cadin  ▼.  Ware^  9  Mass.  218. 

576.  Any  person,  affected  by  a  deed,  may  at 
any  time  question  its  validity,  and  show  that  it 
was  not,  in  fact,  duly  executed  and  delivered, 
although  it  has  been  proved  in  the  usual  form, 
and  recorded.    Jackson  v.  Perkins^  2  Wend.  308. 

577.  Where,  twenty*three  years  afler  the  exe- 
cution of  a  collector's  deed,  grantee  took  pos- 
session for  five  years,  it  was  held,  that  there  was 
no  presumption  raised  of  the  validity  of  the  deed. 
Biekard»on  v.  Dorr^  5  Verm.  9. 

578.  At  common  law,  the  deed  of  a  married 
woman  is  absolutely  void.  Fowler  v.  Skearer^  7 
Mass.  14. 

579.  If  a  husband  make  a  deed  of  land  held  in 
right  of  his  wife,  and  she,  in  the  close  of  the 
deed,  merely  relinquish  all  her  ri^ht  in  the  land, 
and  execute  the  deed  with  him,  it  will  not  pass 
the  estate.  LUkgow  v.  Kavenagk^  9  Mass.  161. 
But  if  two  joint-tenants,  or  tenant  of  the  freehold 
and  remainder-man,  should  execute  a  deed  in 
such  manner,  it  would  be  effectual  against 
both.  ib. 

580.  A  deed  made  to  tke  keirs  at  law  of  a  de- 
ceased person  is  good.  Skaw  v.  Loud^  12  Mass. 
447. 

581.  A  conveyance  of  parsonage  land  from 
the  parish  to  the  minister,  in  fee,  was  held  void. 
Austin  V.  Tkomasy  14  Mass.  333.  ffeston  v. 
Hunt,  2  ib.  500. 

582.  A  deed,  made  by  husband  and  wife,  of 
the  wife's  land,  to  trustees,  by  which  deed  an 
estate  for  life  is  given  to  their  use,  during  their 
joint  lives,  and  3ien  to  the  use  of  such  person 
as  they  should  appoint,  will  pass  the  estate, 
though  no  consideration  is  expressed  in  the 
deed,  the  jury  having  found  that  it  was  made 
for  the  purpose  of  setUing  the  land  in  the  vrife's 
family.     fFare  v.  Cary,  2  Call.  263. 

583.  Lease  to  one  ror  lessor's  life,  then  to  ren- 
der possession  to  his  executor,  or  administrator, 
for  the  use,  Slc.,  of  his  heirs,  has  no  effect  as  a 
conveyance  to  the  heirs ;  nor  as  a  devise ;  it  not 
being  executed  according  to  the  statute  require- 
ments of  Vermont.  Graves  v.  Skddon,  2  Chip. 
71.     See  Dxvisx. 

584.  Where  a  conveyance  was  made  under  a 
decree  in  chancery,  and  the  decree  was  after- 
wards reversed,  but  the  reversal  was  not  con- 
summated by  a  reconveyance,  —  it  was  held, 
that  the  conveyance  was  still  good  in  law.  Por- 
ter V.  Robinson,  3  A.  K.  Marsh.  253 

585.  A  collector's  deed  is  not  evidence  of  the 
grantee's  title  to  land,  without  proof  by  him  of 
a  substantial  compliance,  by  the  collector,  with 
all  the  requisitions  of  the  statute  under  which 
the  sale  was  made,  ffaldron  v.  TiOtle,  3  N. 
Hamp.  340. 

586.  Nor  can  a  jury  presume,  in  such  a  case, 
from  the  possession  of  the  grantee,  and  the 
length  of  tune  which  has  elapsed  since  the  col- 
.eetor's  deed  was  made^  that  all  acts  and  i>io- 


ceedings  had  been  duly  done  and  had,  which 
were  necessary  to  the  validity  of  the  convey- 
ance, ik. 

5cf7.  Nor  is  it  evidence  of  the  regularity  of  the 
collector's  proceedings,  that  the  instrument  pur- 
ports to  convey  an  estate  in  land,  in  common, 
unless  the  possession  in  common  has  been  open 
and  known  to  the  former  owner,  and  has  re- 
mained long  undisturbed  by  him.  tk.  • 

588.  To  rive  validity  to  a  deed,  executed  un- 
der a  sale  oy  virtue  of  a  surrogate's  order,  it 
must  be  shown,  affirmatively,  that  an  account 
of  the  personal  estate  and  debts  of  the  testator 
were  presented  to  the  surrogate.  Ford  v.  Wals- 
ufortky  15  Wend.  449. 

589.  Conveyances  by  authority  of  a  statute 
pass  no  other  or  different  right  than  that  which 
the  grantor  before  possessed.  Jaeksom  v.  Cory,  d 
Johns.  385. 

590.  If  a  tenant  in  possession  of  land,  claiming 
to  hold  adversely,  after  issue  joined,  in  an  action 
of  ejectment,  receive  a  deed  or  release  of  the 
premises,  from  one  of  the  lessors,  yet,  admitting 
the  sale  to  be  an  act  of  maintenance,  (a  point 
not  decided,)  it  is  effectual  as  between  the  par- 
ties to  it,  and  a  bar  to  the  lessor  who  executed  it. 
Jaeksom  v.  Demont,  9  Johns.  55. 

591.  Where  an  Indian,  being  seised  of  land 
which  had  been  granted  to  him,  by  patent,  for 
his  military  services  during  the  revolutionary 
war,  conveyed  the  same,  on  Uke  22d  of  December, 
1791,  —  it  was  held,  that  the  conveyance  was 
valid,  both  by  the  constitution  of  New  York,  and 
by  the  act  of  that  state,  11th  sess.  chap.  85. 
Jackson  v.  Sharp,  14  Johns.  472.  Jackson  v. 
Gmh^/,  20  ib.  188.  Coktka,S.C.  ib.693.  Jack- 
son V.  Brown,  15  ib.  264. 

592.  Where  A  made  an  instrument,  purporting 
to  convey  to  his  two  sons  certain  tracts  of  land, 
with  a  reservation  of  the  use  of  the  land  to  him- 
self during  his  life,  and  delivered  the  instru- 
ment to  D,  to  be  recorded,  and  delivered  to  his 
sons  afler  his  death,  subject  to  his  revocation 
during  his  life,  and  A  died  without  giving  any 
further  directions,  —  it  was  held,  that  the  instru- 
ment was  to  be  considered  as  the  deed  of  A  from 
the  first  delivery,  and  that  the  conveyance 
passed  to  the  grantees,  by  way  of  covenant,  to 
stand  seized.     Sked  v.  Sked,  3  N.  Hamp.  432. 

593.  Under  a  conveyance  <^land  to  B,  in  fee, 
on  condition  that  B  is  not  to  sell  during  the 

grantor's  natural  life,  unless  the  grantor  sells 
is  land,  and  if  B  dies  before  the  grantor,  B  is 
to  leave  the  land  to  his  wife,  and  her  issue,  dbc., 
B  conveys  several  times,  and  the  grantor  dies  be- 
fore B.  It  was  held,  that  B's  conveyances  were 
good,  and  that  the  estate  of  B  was  an  unlimited 
estate,  and  not  applicable  to  the  doctrine  of  pow- 
ers.   JIT  WiUiams  v.  JfMy,  2  S.  db  R.  507. 

594.  A  deed  of  land  by  A,  to  B,  C,  and  D,  in 
fee,  reserving  the  use  of  the  premises  during  the 
life  of  the  wife  of  A,  for  her  benefit,  on  certain 
conditions,  shall  not,  as  to  such  reservation,  be 
defeated  by  a  subsequent  conveyance  made  by 
A.     Humpkrey  v.  Humpkrey,  1  Day,  271. 

595.  A  grant  of  land  was  made,  excepting  and 
reserving  all  streams,  and  the  soil  under  uiem, 
with  the  right  to  erect  mills  and  mill-dama,  and 
further  reserving  the  land  which  may  be  over- 
flowed, in  consequence  of  such  dams ;  the  latter 
reservation  is  inoperative  until  the  grantor  has 
exercised  his  right  to  erect  mills  and  dams,  and, 
considered  strictly  as  an  exception  in  the  deed,  is 
void  for  uncertainty.  T%ompson  v.  Gregory^  4 
Johns.  81. 

596.  Livery  of  seizin    is    not    necessary   to 
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^ake  good   a  deed  of  feoffment  in    Missouri. 

^erry  ▼.  Price,  1  Mis.  553. 

.  597.   A  deed  executed  by  the  Bank  of  St.  Louis, 

^yin^  no  other  seal  than  a  plaster  of  wax,  with- 

^^t  an  impression,  is  void,  and  conveys  no  title. 

\645. 

.  506.  A  deed,  or  grant,  which  purports  to  con- 

/bj  an  estate  in  severalty,  when  the  grantor  has 

in  fact  only  an  estate  in  joint-tenancy,  copar- 

cenarTv  or  in  common,  is  not  void,  but  conveys 

the  vmole  interest  of  the  grantor  in  the  premises 

Sorporting  to  be  conveyed.     White  v.  Sayre,  2 
[am.  110. 

5Q9.  A  man  executed  a  deed,  conveying  all 
his  re&l  estate  to  his  children,  and  put  it  into  the 
hands  of  a  third  person,  to  be  delivered  to  them 
on  his  death ;  and  on  the  happening  of  the  event, 
the  deed  was  delivered  pursuant  to  the  trust. 
It  was  held,  that  the  instrument  was  strictly  a 
deed,  taking  effect  from  the  delivery  of  it  to  the 
depositary,  and  not  a  devise ;  and  that  it  was  not 
void,  as  being  fraudulent,  in  relation  to  the  wid- 
ow's right  of  dower.  Stetoart  v.  Stetoart,  5 
Conn.  317. 

600.  A  deed  signed  by  executors,  but  without 
a  release  of  the  widow's  dower,  is  not  a  good 
and  sufficient  deed.  Heron  v.  Hoffner,  3  Rawle, 
393. 

601.  A  deed,  requiring  the  approbation  of  a 
third  person  to  render  it  valid,  becomes  operative 
from  the  time  such  approbation  is  given,  though 
executed  before.    Jackson  v.  HiU,  5  Wend.  532. 

602.  A  variance  in  the  description  of  premises 
sold,  between  the  certificate  of  sale  and  the  sher- 
iffs deed,  does  not  affect  the  title.  Jackson  v. 
Tage,  4  Wend.  585. 

603.  A  misrecital  in  a  deed  of  immaterial  mat- 
ters will  not  affect  its  validity,  nor  conclude  the 
party  offering  it.  Martin  v.  Wilboume,  2  Hill, 
S.  C5.  395. 

604.  A  writing  in  the  margin  of  a  record  of  a 
conveyance,  apparently  intended  as  a  reconvey- 
ance, is  inoperative  as  such,  unless  sealed  and 
acknowledged,    ^rms  v.  Burt,  1  Verm.  306. 

605.  A  deed  of  bargain  and  sale,  founded  on  a 
pecuniary  consideration,  to  take  effect  in  future, 
is  effectual.  Jackson  v.  AfKenny,  3  Wend. 
833.  * 

606.  A  clause  in  a  deed,  inserted  after  the 
irananty,  referring  to  the  former  consideration, 
and  therefor  transrcrring  the  residue  of  the  sur- 
Tey  not  before  conveyed,  is  sufficient  to  pass  the 
•state.    Xoel  v.  Dishman,  4  Bibb,  51. 

607.  A  deed  conveying  land  to  the  grantee, 
on  condition  of  the  grantor's  enjoying  the  same 
during  his  life,  and  the  grantee  giving  an  annui- 
ty to  the  grantor  for  the  same  time,  with  re- 
mainder in  fee  to  the  grantee,  was  held  to  be  a 
deed  of  bargain  and  sale,  and  valid.  Rogers  v. 
The  Eagle  Co.  9  Wend.  611.  Jackson  v.  De- 
iancy,  4  Cow.  427. 

Gm.  Though  the  facts  of  the  case,  as  spread 
on  the  record,  warrant  a  jury  in  finding  livery 
of  seizin,  under  a  feoffment,  yet,  if  the  jury  do 
not  so  find,  the  court  of  errors  will  award  a  ve- 
nire de  novo.  ib. 

609.  In  an  action  of  ejectment,  it  appeared  that 
the  defendant  had  been  in  possession  of  the  land, 
nnder  a  bond  for  a  conveyance  from  M.,  which 
bond  was  produced  in  evidence,  with  the  signa- 
ture and  seal  torn  off;  that  the  plaintiff  clumed 
lander  a  deed  from  M.,  executed  subsequently  to 
the  bond ;  and  the  defendant  produced  a  deed 
from  M.,  executed  and  recorded  subsequently  to 
that  of  the  plaintiff.  It  was  held,  that  the 
deed  to  the  plaintiff  was  not  fraudulent   and 


void,  although  obtained  with  knowledge  of  the 
bond.     Gilpin  v.  Davis,  2  Bibb,  416. 

610.  A  deed  of  a  slave,  made  to  defraud  crea- 
itors,  is  binding  upon  the  grantor  and  his  heirs. 
Gillespie  v.  GiUespie,  2  Bibb,  89. 

611.  A  voluntary  deed  is  void  only  as  to  ante- 
cedent creditors.  Sexton  v.  fVheat,  8  Wheat. 
242.  Hinde  v.  Longworth,  11  ib.  199.  Hudnal 
v.  Wilder,  4  M'Cord,  294. 

612.  A  voluntary  conveyance,  without  a  valu- 
able consideration,  duly  recorded,  and  without 
fraud,  is  valid  against  a  subsequent  purchaser. 
Lancaster  v.  Dolan,  1  Rawle,  231. 

613.  A  deed  from  parent  to  child,  on  condition 
that  the  child  shall  support  the  parent  for  life,  is 
binding  between  the  parties,  but  void  if  intended 
to  defraud  creditors.  Greiger  y.  Welsh,  1  Rawle, 
349. 

614.  A  voluntary  deed  being  void  only  as  to 
the  maker's  creditors,  the  payment  of  the  debts 
will  cure  the  defect ;  but  if  circumstances  raise  a 
presumption  that  no  change  of  property  was  in- 
tended, but  that  it  should  revert  to  the  donor  as 
soon  as  the  debts  were  paid,  the  rights  of  a  sub- 
sequent purchaser  cannot  be  affected  by  the  pay 
ment  of  the  debts.  Hudnal  v.  Wilder,  4  M'Cord, 
294. 

615.  A  deed  is  not  void  because  it  is  volunta- 
ry. The  solemnity  of  a  seal  raises  a  presump- 
tion of  a  good  consideration,  and  if  the  contrary 
can  be  averred,  the  question  of  the  fact  is  for 
the  jury.  Righton  v.  Righton,  1  Rep.  Con.  Ct. 
180. 

616.  Nor  does  the  fact,  that  the  maker  then 
owes  inconsiderable  debts,  render  such  volunta- 
ry deed  void.  Hudnal  v.  Teasdall,  1  M'Cord, 
227. 

617.  It  is  no  evidence  that  a  conveyance  is 
bona  fide,  that  the  grantee,  in  a  process  of  foreign 
attachment,  has  been  compelled  to  pay  over 
money  disclosed  by  him,  as  the  purchase  money 
of  the  land  conveyed,  to  a  creditor  of  the  grant- 
or.    Wadsworth  v.  Marsh,  9  Conn.  481. 

618.  Nor  is  a  deed  void  merely  because  it  goes 
to  defeat  the  rights  of  creditors.  It  is  only  void- 
able at  the  instance  of  a  creditor.  Kid  v.  Mitch- 
eZZ,  1  N.  &  M.  334. 

619.  A  patent,  commenced  in  the  name  of  E. 
R.,  governor,  and  containing  in  the  in  testimo- 
niuvn  clause  the  name  of,  and  executed  by,  P. 
H.,  governor,  is  not  thereby  vitiated.  Hedden 
V.  Overton,  4  Bibb,  406. 

620.  A,  in  1776,  made  a  voluntary  deed  to  his 
children  of  his  estate,  in  New  Jersey,  in  order 
that,  if  the  king  of  Great  Britain  succeeded  in 
the  subjugation  of  this  country,  no  forfeiture  of 
the  estate  might  occur.  He  aflerwards  took  ref- 
uge with  the  British  troops  in  1779,  and  was  ta- 
ken, and  convicted  of  high  treason  against  the 
state  of  New  Jersey.  Held,  that  the  deed  to  the 
children  was  good,  and  could  not  be  affected  by 
the  treason  of  their  father.  Denn  v.  Sparks, 
Coxe,  56. 

621.  Where  a  grantor  of  real  estate  does  not 
obtain  his  title  thereto  until  afler  his  sale  and 
conveyance, «uch  title,  thus  obtained,  vests  eo  in- 
stanti  in  the  grantee.  MGee  v.  Eastis,  5  Stew. 
&.  Port.  426. 

622.  A  deed  executed  in  pursuance  of  a  con 
tract  is  good  by  relation  from  the  making  of  tlie 
contract,  and  renders  valid  all  intermediate  sales 
or  conveyances  made  by  the  grantee.  Jackson 
V.  BuU,  1  Johns.  Cas.  81.  Jackson  v.  Raymond^ 
1  ib.  85. 

623.  A  conveyance,  purporting  to  convey  an 
estate  in  fee   simple,  to  commence  in  fiatmr^^ 
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without  any  other  lets  estate  to  support  it,  is  in- 
operative as  a  bar^n  and  sale.  Jackson  y.  />e- 
laney^  4  Cow.  427. 

6Sm.  a  deed  of  bargain  and  sale  conveys  to 
the  grantee  the  best  tide  the  grantor  has  in  the 
premises,  and  all  witliin  the  bounds  described. 
»2rmstrong  v.  Boyd^  3  Pennsyl.  458. 

625.  Where  A  conveyed  land  to  B,  merely  for 
the  purpose  of  enabling  B  to  convey  the  same 
land  to  C,  who  had  paia  A  for  the  land,  —  it  was 
held,  that  the  conveyance  from  A  to  B  could  not 
enure  to  the  benefit  of  persons  claiming  the  land 
under  a  previous  conveyance  from  B  to  them. 
Runlet  V.  Otis,  2  N.  Hamp.  167. 

626.  In  1712,  the  town  of  M.,  in  town  meeting, 
granted  to  a  portion  of  its  inhabitants  an  acre  of 
land,  for  a  burying-ground.    At  the  time  of  this 

grant,  those  inhabitants  had  formed  themselves, 
y  voluntary  association,  into  an  ecclesiastical 
society,  and  were  incorporated  as  such  two  years 
afterwards.  The  society  immediately  entered 
into  possession  of  such  land,  and  have  ever  since 
used  it  as  a  burying-ground.  Held,  (1)  that  the 
grant  was  as  effectual  as  though  it  had  been 
made  in  proprietors'  meeting,  being  confirmed 
by  the  Connecticut  sUtute  of  1723 ;  ^2)  that  this, 
being  a  grant  for  pious  and  charitable  uses,  was 
not  void  because  Uie  society  was  not  incorpora- 
ted until  afler  it  was  made ;  (3)  that  this  was  not 
the  grant  of  an  easement,  but  of  the  land  itself, 
for  the  purposes  specified ;  (4)  that  consequently 
no  right  remained  in  the  original  proprietors  af- 
ter such  grant,  and  a  subsequent  grantee  could 
acquire  none  from  them.  Ckatkam  v.  Brainard, 
11  Conn.  60. 

627.  A  conveyance  or  assurance  is  good,  with- 
out a  warranty  or  personal  covenants.  Jfizon  v. 
Heysecottj  5  ^hns.  58. 

G28.  A  grant  to  the  people  of  the  county  of 
O.  was  held  void,  in  New  York.  Jackson  v. 
Conu  8  Johns.  385. 

629.  A  grant,  to  be  valid,  must  be  to  a  corpora- 
tion, or  to  some  person  named  who  can  take  by 
force  of  the  erant,  and  hold  in  his  own  right,  or 
as  trustee.  iS. 

630.  A  grant  to  the  inhabitants  of  a  town  not 
incorporated,  is  void.  Hombeck  v.  Westhrooky  9 
Johns.  73. 

631.  A  deed  to  a  society *s  committee,  and 
their  successors,  for  the  use  of  the  society,  is 
good.    Judd  V.  Woodruff,  2  Root,  298. 

632.  A  deed  may  be  impeached  by  evidence  of 
the  declarations  eif  grantor  after  the  date  and 
signing,  but  before  acceptance  by  grantee. 
Denton  v.  Perry,  5  Verm.  382. 

633.  A  deed  is  not  avoided  by  the  seal's  being 
torn  off,  fraudulently  or  innocently,  by  t^e 
obligor,  but  may  be  declared  on  as  a  subsisting 
deed.     CvJtts  v.  United  States,  1  Gall.  69. 

634.  A  conveyance  of  a  freehold  to  commence 
in  futuro,  is  void.  Singleton  v.  Bremar,  4 
M'Cord,  12. 

635.  By  the  laws  of  North  Carolina  and 
Tennessee,  a  deed  of  land  in  Tennessee,  exe- 
cuted in  North  Carolina,  by  grantors  residing 
there,  in  the  year  1794,  proved,  in  1797,  by  one 
of  the  subscribing  witnesses,  before  a  judge  in 
North   Carolina,  and  recorded,  in   1608,  in  the 

E roper  county  in  Tennessee,  is  valid,  and  may 
e  given  in  evidence  in  ejectment.     Blaektoell  v. 
PaUon,  7  Cranch,  471. 

636.  A  conveyance  in  fee,  by  one  having  a 
life  estate,  is  valid  for  his  life,  though  void  for 
the  excess.     Sinclair  v.  Jackson,  8  Cow.  543. 

637.  It  is  not  necessary  to  the  validity  of  a 
deed  conveying  land  in  trust,  that  the  cestui  ^e 


trust  should  execute  >r  expremi  an  aasent  to  H 
His  assent  will  be  presumed  until  tne  contrary 
appear.     Wiswall  v.  Ross,  4  Port.  321. 

638.  A  deed  of  personal  estate  in  trust  for  the 
benefit  of  a  creditor,  regularly  executed  and  re- 
corded, is  valid,  althouflrh  not  signed  by  the 
trustee.    Dettoody  v.  Hubbard,  1  Stew.  6l  Port.  9. 

639.  The  deed  of  a  commissioner,  appointed 
to  convey  land  under  a  decree,  can  pass  the  ti- 
tle only  to  the  land  embraced  by  the  decree. 
Moss  V.  Scott,  2  Dana,  271. 

640.  A  deed  under  one  common  seal  of  the 
commissioners  for  the  sale  of  lands,  on  non-pay- 
ment of  taxes,  is  void.  Watt  v.  Gilmore,  2 
Teates,  330. 

641.  The  deed  of  land  sold  by  county  com- 
missioners, for  non-payment  of*^  taxes,  where 
there  was  suflicient  personal  property,  is  void. 
Cox  V.  Grant,  1  Teates,  164. 

642.  A  deed,  made  by  a  commissioner,  con- 
veying the  title  of  non-resident  heirs  to  land,  is 
not  void,  although  the  decree  under  which  it 
was  made,  did  not  allow  the  heirs  time  to  make 
the  deed  in  their  own  proper  persons.  J>resbit  v. 
Gregory,  7  J.  J.  Marsh.  270. 

643.  A  deed,  made  by  a  commissioner,  ordered 
by  decree  of  the  court  to  convey  the  title  of 
non-resident  heirs  to  land,  is  valid,  whether  he 
subscribe  to  it  his  own  name  as  commissioner, 
or  that  of  the  person  whose  title  he  conveys,  ib, 

644.  If  a  defendant  die  before  a  decree,  the 
d^ed  of  the  commissioner,  made  under  the  de- 
cree, does  not  bind  the  decedent.  Langford  y. 
Stuart,  4  J.  J.  Marsh.  576. 

645.  A  deed  from  commissioners  appointed  un- 
der the  act  for  dividing  lands  is  inoperative, 
unless  founded  upon  a  writing  from  the  person 
holding  the  title.  Clay  v.  Mosdy,  1  A.  K. 
Marsh.  360. 

646.  A  paper,  purporting  to  be  a  deed  from 
commissioners,  appointed  under  the  act  of  Ken- 
tucky to  reduce  into  one  the  several  acts  for  the 
division  and  conveyance  of  lands,  is  not  per  so 
competent  to  convey  the  title,  without  showing 
the  order  of  the  county  court,  appointing  the  com 
missioners.  Short  v.  Clay,  1  A.  K.  Marsh.  371.  It 
should  also  be  shown  that  the  holder  of  the  title 
was,  at  the  date  of  the  deed,  a  non-resident,  ih. 
If  the  bond,  under  which  the  commissioners  have 
acted,  recites  that  the  holder  of  the  title  is  a  non- 
resident, it  will  not  be  presumed  that  he  has  re- 
moved to  this  country,  ib.  But  to  render  such 
bond  evidence  at  all  against  a  stranger  to  it, 
proof  must  be  adduced  of  its  execution.  iJb. 

647.  A  reservation  to  the  inhabitants  of  R.,  in 
a  deed  in  fee  to  a  third  person,  is  void.  Hom- 
beck V.  Westbrook,  9  Johns.  73. 

648.  A  proviso  in  a  deed  from  the  trusteos  of 
the  town  of  R.,  who  are  authorized  by  the  patent 
of  R.  to  convey  to  H.,  that  the  inhabitants  ot'R., 
who  were  not  a  body  corporate,  be  allowea  to 
cut  and  carry  away  wood  from  any  part  of  the 
land  not  enclosed,  is  void.  Hombeck  v.  Slaght^ 
12  Johns.  199. 

649.  A  deed  from  the  trustees  of  a  to'.irn, 
dated  in  1714,  was  held  to  be  valid,  though  the 

f  ranters  were  not  trustees  in  that  year,  but  in 
717:  the  grantors  having  been  jointly  seized 
in  fee  at  one  time,  and  competent  to  convey,  the 
deed  will  be  deemed  to  have  been  made  at  such 
time,  until  the  contrary  appear  by  unequivocal 
proofs.     Jackson  v.  Scnoonmaker,  2  Johns.  230. 

650.  A  conveyance  of  land  made  in  connidcr- 
ation  of  a  composition  of  felony,  cannot  be 
avoided  by  the  grantor.  Worcester  v.  Eaton,  1 1 
Mass.  368. 
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G51  A  deed  to  a  porchaser  ptndemtt  lite,  is 
not  yoid,  but  yoidable.  CromveU  ▼.  Clay,  1 
Dana,  578. 

652.  A  power  to  sell  and  convey  is  a  naked 
power,  and  revocable.  Mansfield  ▼.  Mansfield, 
6  Conn.  559. 

653.  Therefore,  where  A,  in  consideration  of 
her  indebtedness  to  B,  executed  a  power  of 
attorney  to  B,  authorizing  him  to  prosecute  and 
obtain  tier  claim  for  dower  in  the  estate  of  her 
deceased  husband;  to  sell  and  convey,  in  her 
name,  her  interest  in  such  lands  as  should  be 
set  out  to  her  as  dower;  and,  afler  paying  to 
himself  all  that  was  due  to  him,  to  account  with 
her  for  the  balance  ;  it  was  held  that  this  was  a 
naked  power,  not  coupled  with  an  interest,  and 
therefore  revocable,  tb. 

654.  A  mistake  as  to  the  Christian  name  of  the 
former  owner  of  land  will  not  avoid  a  deed. 
Gredy  v.  Steele,  2  N.  Hamp.  284. 

655.  Thus,  where  there  existed  in  a  town  only 
one  right  of  land,  belonging  to  a  person  by  the 
name  of  Ray,  and  that  right  was  sold  for  taxes, 
under  the  description  of  both  the  Christian  and 
the  Christopher  Ray  right,  but  was  described,  in 
the  conveyance,  as  the  right  which  had  been 
owned  by  Christopher  Ray,  when  in  fact  the 
former  owner  was  Christian  Ray,  the  title  was 
still  held  to  pass.  ib. 

656.  The  party  who  sets  up  a  title  must  fur- 
nish the  evidence  necessary  to  support  it.  If  the 
falidity  of  a  deed  depends  on  an  act  in  pais,  the 
party  claiming  under  the  deed  is  as  much  bound 
to  prove  the  performance  of  the  act,  as  to  prove 
any  matter  of  record  on  which  its  validity  might 
depend.     Williams  v.  Peyton,  4  Wheat.  77. 

657.  A  deed  of  land  to  the  grantee  and  his 
heirs  and  assigns  forever,  reservmg  the  use  and 
improvement  of  the  premises  to  the  grantor 
during  his  life,  is  a  valid  conveyance.  Fish  v. 
Sawyer,  11  Conn.  545. 

658.  A  subsequent  conveyance,  agreeably  to  a 
correction  of  boundaries  by  a  re-survey,  is  suffi- 
cient acquiescence  to  bind  the  parties  and  their 
grantees,  where  there  has  not  been  a  subsequent 
actual  possession  contrary  thereto.  HttU  v.  Pul- 
ler, 7  Verm.  100. 

659.  Where  a  trustee,  authorized  to  sell  and 
convey  land,  executes  a  deed,  for  a  valuable  con- 
sideration, of  part  of  the  trust  estate,  and  imme- 
diately thereafter  takes  a  reconveyance  of  the 

E remises  granted,  the  conveyance  is  valid  at 
iw,  and  the  grantee  will  not  be  deemed  to  have 
taken  as  trustee.  Jackson  v.  Brooks,  8  Wend. 
426. 

660.  A,  an  insolvent  debtor,  in  New  Jersey,  in 
1796  assigned  all  his  property,  under  the  insol- 
vent act  of  that  state,  to  B  and  C,  in  trust,  for 
all  his  creditors.  There  was  no  evidence  of  the 
trustees*  having  taken  the  oath  required  of  them 
by  the  act,  and  they  had  done  no  act,  in  execu- 
tion of  the  trust,  for  above  twenty  years,  and  one 
of  them  had  declared,  in  the  presence  of  the 
other,  who  did  not  dissent,  that  he  had  never 
qualified,  nor  acted,  and  never  intended  to 
act,  as  trustee.  Held,  that  this  was  sufficient 
evidence  that  they  had  never  assented  to  become 
trustees,  or  accepted  the  deed  of  assignment; 
and  that  therefore  nothing  passed  by  the  deed 
from  A  to  B  and  C.  Jackson  v.  Bodle,  20  Johns. 
184. 

661.  If  the  description  in  a  conveyance  be  so 
uncertain,  that  it  cannot  be  known  what  estate 
was  intended,  the  conveyance  is  void.  JVorth- 
ingtan  v.  Hylyer,  4  Mass.  196. 

o62.  Where  a  deed  describing  land  conveyed. 


is  illegible,  or  so  as  to  leave  it  uncertain  what  is 
conveyed,  the  deed  is  so  far  inoperative.    Jack 
son  V.  Ransom,  18  Johns.  107. 

663.  An  insolvent  debtor  executed  an  instru 
ment,  purporting  to  be  a  deed  of  assignment  ot 
his  property,  for  the  benefit  of  his  creditors. 
The  grant  was  to  A,  B,  and  C,  or  either,  hahendusn 
to  them,  or  either,  upon  the  trust,  they,  or 
either,  should  take  the  property,  &c.  It  was 
held,  that  this,  being  a  grant  to  three  persons,  or 
to  either  one  of  those  persons,  was  void  for 
uncertainty.     Wright  v.  Pond,  10  Conn.  255. 

664.  The  exception  *'  of  a  small  quantity 
struck  off  a  track  by  a  conditional  line,"  con- 
tained in  a  deed  in  fee,  is  void  for  uncertainty ; 
and  an  attempt  by  the  grantor,  23  years  after  the 
deed,  to  mark  such  line,  is  a  trespass.  Stamhaugh 
V.  HoUabaueh,  10  S.  &  R.  357. 

665.  A  sheriff's  deed,  to  a  purchaser  under 
execution,  describing  the  premises  sold  as  ^'  all 
the  lands,  &c.,  whereof  the  said  W.  was  seized, 
within  the  county  of  U.,"  was  held  void  for  un- 
certainty.   Jackson  V.  Delancy,  13  Johns.  537. 

666.  A  sheriff's  deed  conveyed  "  all  that  plan- 
tation or  tract  of  land  in  Sumter  district,"  be- 
longing to  one  owning  several  tracts  of  land  in 
that  district.  The  deed  was  held  to  be  void  for 
uncertainty,  and  oral  evidence  was  held  inad- 
missible to  explain  it.  Birchmore  v.  Broughton, 
Harper,  300. 

667.  A  deed  by  a  constable  of  "  a  certain  tract 
of  land,  part  of  lot  No.  300,  containing  two  hun- 
dred and  fifty  acres,"  was  held  to  be  void  for 
uncertainty.     Haven  v.  Cram,  1  N.  Hamp.  93. 

668.  In  a  grant  of  land,  excepting  one  acre 
and  one  half  acre  reserved  for  the  use  and  flow- 
ing of  water  for  a  mill,  the  exception  was  held 
void  for  uncertainty.  Darling  v.  Croioell,  6  N. 
Hamp.  421. 

669.  A  deed  from  a  sheriff,  which  conveys 
all  '<  the  right,  title,  and  interest,  vested  in  the 
sheriff  by  law,  in  and  to  eight  negroes,  conveyed 
by  a  debtor  to  his  children,  '  without  naming  the 
negroes,  is  sufficiently  descriptive  to  pass  Uiem. 
The  identity  of  the  negroes  is  matter  of  proof; 
and,  as  soon  as  they  are  identified,  the  deed  oper^ 
ates  on  them.     Shirley  v.  Long,  6  Rand.  735. 

670.  A  deed  purporting  to  convey  '^  104  acres  " 
in  the  following  manner,  viz.,  '•'•  24  acres  of  land 
in  the  farm  I  now  live  on  to  R.  W.  Jr.,  to  be 
in  common  and  undivided ;  6  acres  to  A.  M.,  to 
be  in  common  and  undivided ;  and  the  remainder 
of  said  farm,  with  the  buildings,  to  J.  W.,"  is  not 
void  for  uncertainty  in  the  description  of  the 
interest  conveyed.  Canidng  v.  Pinkkam,  1  N. 
Hamp.  353. 

671.  A  deed  conveying  all  the  lands  belong- 
ing to  the  Commonwealth  **  between  the  old 
west  line  of  S.  and  the  east  line  of  M.  W.,"  (ad- 
joining towns,)  is  not  void  for  uncertainty  of 
description.     Ward  v.  Bartholomew,  6  Pick.  409. 

672.  A  deed  of  conveyance  cannot,  in  a  trial 
at  law,  be  impeached  on  the  ground  of  fraud. 
Vandevier  v.  Long,  2  A.  K.  Marsh.  203. 

673.  A  grantor  may  avoid  his  deed,  by  show- 
ing that  he  was  non  compos  mentis.  Webster  v. 
Woodford,  3  Day,  90. 

674.  To  avoid  a  deed,  on  account  of  the  in- 
sanity of  the  grantor,  it  must  be  shown  that  he 
had  not  the  right  use  of  his  reason,  so  that  he 
could  not  comprehend  the  nature  and  conse- 
quences of  his  act.     Hale  v.  HiUs,  8  Conn.  39. 

675.  The  incapacity  of  a  grantor  to  make  a 
conveyance,  on  the  ground  of  insanity,  must  be 
proved,  the  presumption  being  in  favor  of  his 
mental  capacity.    If,  however,  general  derange* 
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ment  is  proyed  at  any  time  prior  to  the  execu- 
tion of  the  deed,  the  grantee  mutt  prove  the 
grantor's  capacity.  Hoge  r.  Fisher^  Peters,  C.  C. 
163. 

676.  Deeds  of  settlement,  conveying  to  the 
Hens  their  respective  portions,  and  lodged  in  the 
hands  of  a  third  person  to  hold,  and  to  deliver  to 
the  grantees,  upon  the  death  of  the  grantor,  are 
not  defeated  by  an  afler  deed,  obtained  by  impo- 
sition upon  the  father  by  one  of  the  sons,  not- 
withstanding it  is  first  on  record.  HaU  v.  Hallj 
2  Root,  383. 

677.  A  deed  will  not  be  declared  void,  on  the 
ground  of  fraud  or  mistake,  because  the  whole 
of  it  was  not  read  by  the  grantor.  Jackson  v. 
Croy,  12  Johns.  427. 

678.  Where  an  illiterate  man  is  induced  to 
sign  a  deed,  by  a  misrepresentation  of  its  nature 
and  contents,  the  deed  is  void.  Jackson  v.  Hay- 
ner,  12  Johns.  469. 

679.  A  deed  will  not  be  avoided,  on  the  ground 
of  its  having  been  fraudulently  obtained,  l^cause 
the  grantor  was  a  very  ignorant  and  illiterate  man, 
and  could  not  read  writing,  and  the  deed  was  not 
read  to  him,  unless  he  requested  it  to  be  read  to 
him.     Hallenbeck  v.  Dewittj  2  Johns.  404. 

680.  It  seems  that  menaces  of  imprisonment 
to  a  woman,  fully  made  out  in  evidence,  would 
avoid  a  deed  extorted  from  her  by  such  means. 
Worcester  v.  Eaton^  11  Mass.  36c.  Such  deed 
may  be  avoided  by  the  entry  of  the  grantor  or 
his  heirs  within  twenty  years,  ib.  13  Mass.  371. 

681.  To  avoid  a  deed,  on  the  ground  of  duress 
per  minas,  the  threats  must  be  such  as  to  strike 
with  fear  a  person  of  common  firmness  and  con- 
stancy of  mind  ;  duress  by  mere  advice,  direc- 
tion, influence,  and  persuasion,  being  unknown 
to  the  law.     Barrett  v.  French,  1  Conn.  354. 

682.  Every  illegal  restraint  of  a  person's  lib- 
erty is  duress  of  imprisonment.  And  where  the 
warrant  for  arrest  has  been  regularly  obtained, 
but  on  false  and  feigned  pretences,  to  cover  an 
illegal  design,  arrest  under  it  will  be  duress  of 
imprisonment,  and  any  act  produced  by  it  will  be 
void,  filter,  if  the  arrest  is  made  on  a  well- 
founded  charge.  Hatter  v.  Greenlee,  1  Port.  222. 

683.  So  mutreatment,  while  under  arrest  on 
a  well-founded  charge,  will  invalidate  an  act 
produced  by  such  maltreatment,  ib. 

684.  Articles  of  the  peace  having  been  pre- 
pared by  A  against  B,  the  latter  was  arrested  on 
a  warrant,  and  carried  before  a  magistrate. 
While  thus  under  arrest,  C,  the  brother  of  A, 
proposed  to  pay  B  a  certain  sum  of  money, 
and  procure  the  prosecution  against  him  to  be 
stopped,  (his  sister,  the  complainant,  having  her 
fears  quietSed,)  if  he,  B,  would  convey  to  him,  C, 
a  certain  parcel  of  land.  B  declined  accepting 
the  offer.  C  then  increased  the  sum  ;  when  B, 
afler  taking  advice,  and  deliberating  upon  the 
matter,  acceded  to  the  proposition,  and  executed 
a  deed  of  the  land  to  C.  Held,  that  here  was 
no  such  duress  by  imprisonment  as  would  ena- 
ble B  to  avoid  the  deed.  Crowell  v.  Gleason,  1 
Fairf.  325.  Nor  could  it  be  avoided,  under  these 
circumstances,  on  the  ground  that  it  was  not  giv- 
en freely  and  voluntarily,  ib. 

685.  A  deed  of  land,  of  which  the  grantor  is 
disseized,  is  void.  Freeman  v.  Thompson,  1  Root, 
402.  '  Holbrook  v.  Lucas,  ib.  199.  Isham  v.  j9ve- 
ry,  ib.  100.  Jackson  v.  Demont,  9  Johns.  55. 
Jrilliams  v.  Jackson,  5'  ib.  489.  Jackson  v. 
Todd,  2  Caines,  183.  Jackson  v.  Vredenbergh, 
I  Johns.  159. 

686.  It  seems,  that  want  of  notice  in  the  par- 
ties, of  the  adverse  possession,  will  not  render  the 


deed  operative,  although  it  may  be  material  in  a 
prosecution  for  selling  a  pretended  title.  Jaek- 
son  V.  Demont,  9  Johns.  55. 

687.  Nor  is  the  title  of  the  grantor  thereby  d> 
vested  or  extinguished.  WiUiams  v.  Jackson,  5 
Johns.  489. 

688.  Nor  does  it  affect  the  right  of  the  grantor 
to  maintain  an  action  for  the  possession.  Jack- 
son V.  Vredenbergh,  1  Johns.  159. 

689.  Such  conveyance  is,  however,  good  as 
against  the  parties  to  it,  whatever  may  be  its  op- 
eration as  to  third  persons.  Den  v.  Geiger,  4 
Ualst.  225. 

690.  In  order  to  avoid  a  deed  on  the  ground 
of  an  adverse  possession  at  the  time  of  its  exe- 
cution, such  adverse  possession  must  be  clearly 
made  out  by  positive  facts,  and  not  be  lefl  to  in- 
ference or  conjecture.  IVinkham  v.  Conklin,  8 
Johns.  220.  Rogers  v.  The  Eagle  Co.  9  Wend. 
611. 

691.  By  the  Kentucky  statute  of  1798,  a  deed 
of  bargain  and  sale  conveys  the  title,  though  the 

Sossession  be  adverse.     Conn  v.  Manifee,  2  A. 
:.  Marsh.  396. 

692.  But  a  deed  of  land  in  the  possession  of 
an  adverse  claimant,  made  since  1st  July,  1824, 
is  void.     BaU  v.  Lively,  1  Dana,  60. 

693.  It  is  no  objection  to  a  conveyance,  in 
Pennsylvania,  that  the  grantor  was  not  in  pos- 
session at  the  time.  Stooeer  v.  Whitman,  6  Binn. 
416. 

694.  A  person  in  possession  of  part  of  a  tract 
of  land,  under  a  dedd  conveying  to  him  the 
whole  tract,  may  convey  the  whole  without  en- 
tering upon  that  part  of  which  he  is  not  in  pos- 
session, notwithstanding  an  adverse  possession 
by  enclosures.     Gittingsv.  HaU,  1  Har.  db  J.  14. 

695.  A  conveyance,  such  as  a  court  of  equity 
would  compel  parties  to  make,  e.  g.,  from  an 
administrator  to  an  heir,  is  not  held  void  in  Ver- 
mont by  reason  of  adverse  possession  at  the 
time.    Appleton  v.  Edson,  8  Verm.  239. 

See  Fraud.     (Fraudulent  Convetaitce.) 

696.  If  the  title  of  an  heir  is  abated,  by  the 
intrusion  of  a  stranger,  he  cannot  convey  it,  by 
deed  of  bargain  and  sale,  before  an  entry  by 
him.     HaU  v.  HaU,  3  Call,  488. 

697.  The  fact  of  the  grantor's  remaining  in 
possession  afler  the  conveyance,  will  not  render 
a  conveyance  by  the  grantee  void.  Duval  v. 
Bibb,  3  Call,  362. 

698.  A  person  not  having  the  actual  posses- 
sion of  the  granted  premises,  they  being  held 
by  his  tenant  under  a  lease,  conveys  them  for 
a  valuable  consideration,  by  a  quitclaim  deed, 
which  was  duly  recorded.  Held  a  sufficient 
conveyance  to  pass  the  estate,  though  the  re- 
leasee had  no  previous  interest  in,  or  possession 
of,  the  estate.     RusseU  v.  Coffin,  8  Pick.  143. 

699.  If  a  person  buys  land  of  one,  while  another 
is  in  the  open  and  visible  possession  of  the  land, 
he  who  buys  will  be  presumed  to  have  known 
every  thing  in  relation  to  the  title  of  the  person 
in  possession  which  could  have  been  obtained 
by  the  most  diligent  inquiry ;  and  if,  in  such  a 
case,  the  person  in  possession  has  an  equitable 
title  to  the  land,  nothing  will  pass  to  the  grantee. 
Hadduck  v.  WUmarth,  5  N.  Hamp.  181. 

700.  A  possession  under  a  quitclaim  deed,  ob- 
tained from  a  naked  possessor,  without  color  or 
claim  of  title,  and  no  valuable  consideration 
paid,  is  not  such  an  adverse  posse'ssion  as  ren- 
ders void  a  deed  from  the  owner  to  a  bona  fide 
purchaser,  executed  during  the  continuance  of 
such  possession.    Jaxkson  v.  HiU,  5  Wend.  539L 

701.  A  conveyed  land  to  B,  by  an  absolute 
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deed,  and  B,  at  the  same  time,  covenanted  to  re- 
eonvej,  upon  being  saved  harmless  from  certain 
bdorsements.  Afterwards  B  was  disseized,  and 
k  having  performed  the  condition  on  his  part, 
B,  while  thus  out  of  possession,  reconveyed  the 
premises  to  A.  It  was  held,  that  such  recon- 
Tejance  was  not  within  the  Connecticut  statute 
a^inst  selling  pretended  titles.  Gunn  v.  Scovill, 
i  Uaj,  234. 

702.  A  conveyed  land,  of  which  he  was  the 
Qndisputed  owner,  to  B,  for  a  valuable  consid- 
eration. B  went  into  possession,  claiming  the 
luid  as  his  own,  but  omitted  to  put  the  deed  on 
^cord.  C,  having  notice  of  such  deed  and  of 
itich  omission,  with  a  view  of  acquiring  the  title 
k    himself,   purchased,   at  a  discount,   certain 

debts  against  A,  and  sued  and  obtained  judg. 
ment  on  them  in  the  names  of  the  creditors,  and 
had  the  executions  levied  on  the  lands,  as  the 
property  of  A.  A  then  took  deeds  of  release 
from  such  creditors,  while  B  was  thus  in  pos- 
session, holding  adversely.  It  was  held  that 
such  deeds  were  void  by  the  Connecticut  stat- 
ute against  selling  disputed  titles,  and  because 
the  purchase  by  C  was  with  notice  of  the  con- 
veyance to  B.  Hinman  v.  Hinman,  4  Conn. 
575. 

703.  A,  an  infant,  being  seized  and  possessed 
of  lands,  in  1761,  contracted  with  B  for  the  pur- 
chase and  sale  thereof,  and  put  B  in  possession. 
The  mother  of  A,  who  was  entitled  to  dower, 
conveyed  her  right  and  title,  in  1763,  to  B.     A, 
on  his  arrival  at  age,  the  11th  of  February,  1765, 
contracted  with  B  for  the  absolute  sale  of  said 
lands,  and  gave  his  bond  to  convey.     In  July, 
17^,  A  executed  a  deed  of  bargain  and  sale  to 
the  lessors  of  the  plaintiff,  who,  before  the  day 
of  the  demise   laid   in  the  declaration,  entered 
into  the  lands,  claiming  them,  and  gave  notice 
to  B  of  their  deed,  and  required  him  to  relin- 
quish possession.     Neither  A,  nor  the  lessors  of 
the  plaintiff,  were  in  the  actual  possession  of  the 
Und  at  any  time  within  one  year  preceding 'the 
deed  of  July,  1765.     Held,  that  the  deed  from  A 
to  the  lessors  of  the  plaintiff  transferred  to  them 
the  legal  estate.     JUdgely  v.  Britton^  4  Har.  &, 
M*Hen.  507. 

704.  A  deed  of  a  greater  estate  than  the  grant- 
or hath,  will  pass  what  he  hath.  Martin  v.  Ster- 
Ung^  1  Root,  210. 

706.  A  deed  which  will  not  convey  all  that  is 
intended,  will  be  construed  to  convey  all  that  it 
was  in  the  power  of  the  grantor  to  convey.  Law 
V.  Hempstead^  10  Conn.  23. 

706.  Thus  a  grant  of  a  right  of  way,  14  feet 
5  inches  in  width,  was  covered  by  an  outstand- 
ing mortgage,  as  to  11  feet  of  it.  It  was  held, 
that  a  right  of  way,  in  the  remaining  3  feet  5 
inches,  passed,  for  such  vehicles  as  the  width  of 
the  way  would  allow,  ih. 

707.  A  grant,  proved  by  user,  is  only  com- 
mensurate with  such  user.  A  user,  therefore, 
to  take  fish  on  a  certain  beach,  without  capstan 
and  reel,  will  not  authorize  the  party  to  set  up  a 
capstan  and  reel  on  such  beach,  for  the  purpose 
of  taking  fish  more  conveniently.  Hart  v. 
dudker,  5  Conn.  311. 

^  706.  A  deed  is  not  evidence  of  actual  posses- 
sion, according  to  the  boundaries  described  in 
the  deed.     H^elfinger  v.  Shutz,  16  S.  &  R.  44. 

709.  Where  a  deed  is  executed  without  the 
knowledge  of  the  grantee,  and  certain  circum- 
stances are  offered  in  evidence  to  show  his  dis- 
sent, the  fact  of  dissent  is  a  question  for  the  jury 
to  determine.    TreadtoeU  v.  Bulkley,  4  Day,  395. 

710.  If  one  of  several  grantees  dissents  to  a 


conveyance,  the  whole  property  does  not  vest 
in  the  others,  but  his  share  remains  in  the 
grantor,  ib. 

711.  A  feoffment,  bv  a  feoffer  out  of  posses- 
sion, and  a  livery  on  tne  estate  conveyed,  bring 
back  the  estate,  and  vest  the  freehold  perfectly 
ih  the  feoffee  —  an  operation  not  allowed  to  a 
deed  of  bargain  and  sale,  or  any  other  mode  of 
conveyance.     Knox  v.  Jenks^  7  Mass.  488. 

712.  A  deed  creating  an  estoppel  to  a  party 
who  undertakes  to  convey  by  it  land  ih  which 
he  has  nothing^  at  the  time,  but  to  which  he  af- 
terwards acquires  a  title  by  descent  or  purchase, 
passes  an  interest  and  a  title  from  the  moment 
such  estate  comes  to  the  grantor,  not  only 
against  the  grantor,  and  those  claiming  under 
him,  but  also  against  strangers  who  come  in 
after  the  estoppel.  Somes  v.  Skinner,  3  Pick. 
52. 

713.  Where  a  deed  of  settlement  was  defec- 
tively executed,  and  the  legislature,  upon  the 
application  of  the  ^antors,  made  another  set- 
tlement, the  first  deed  is  not  affected  by  the 
subsequent  legislative  general  acts,  intendEed  to 
cure  deeds  defectively  executed.  Dvlany  v. 
Tilghman,  6  Gill  &  Johns.  461. 

714.  A  trustee,  in  the  year  1795,  under  a  de- 
cree of  the  court  of  chancery,  sold  certain  ^al 
estate,  and  returned  a  report  of  the  sale  and  pro- 
ceedings, upon  which  the  chancellor  passed  the 
usual  order  of  confirmation,  nisi.  In  1803,  the 
trustee  executed  a  deed  to  the  purchaser,  which 
recited  the  sale,  its  ratification,  and  the  payment 
of  the  purchase  money.  It  did  not  appear,  from 
the  proceedings  in  chancery,  that  the  sale  had 
been  finally  ratified.  The  deed  of  the  trustee 
being  relied  upon  as  evidence  of  title,  in  1826,  — 
it  was  held,  that  the  jury  might,  and  ought  to, 
presume,  that  the  return  of  the  sale,  as  reported 
by  the  trustee,  had  been  finally  ratified  and  con- 
firmed. ShUknecht  v.  EastJmm,  2  Gdl  &,  Johns. 
114. 

715.  The  grantor,  in  a  deed,  conveyed  "  the 
following  described  tract  of  land,  situate  in  G, 
being  all  and  the  same  land  which  B,  deceased, 
lately  owned,"  &c.,  (describing  the  land  par- 
ticularly, as  supposed  to  be  bounded.)  Held 
to  be  a  grant  of  the  land  as  described,  and  not 
merely  of  B's  title.  Whiting  v.  Dewey,  15  Pick. 
428. 

716.  A  purchases  land  from  the  United  States, 
and  pays  one  fourth  of  the  purchase,  and  leases 
a  portion  of  the  land  to  B,  agreeing  that  he  may 
build  thereon,  and  occupy  the  same,  so  long;  as  he 
performs  certain  conditions.  Afterwards,  C  pur- 
chases the  land  of  A,  and  obtains  a  patent,  in  his 
own  name,  from  the  United  States,  as  assignee 
of  A,  with  knowledge  of  the  lease.  Held,  that 
C  took  the  land  subject  to  the  lease,  in  the  same 
manner  as  A  held  it.  Bearing  v.  HaU,  2  Stew. 
&  Port.  243. 

717.  David  Copp  and  seven  others,  his  asso- 
ciates, as  early  as  1793,  claimed  title  to  a  town- 
ship of  land,  and  organized  themselves  into  a 
propriety.  Subsequently,  in  1799,  said  Copp 
and  others  took  a  deed  of  the  same  township 
from  the  trustees  of  Berwick  Academy.  They 
continued  their  corporate  connection,  and,  in 
1802,  at  a  meeting  at  which  Copp  was  modera- 
tor, passed  a  vote,  confirming  all  prior  proceed- 
ings. Neither  Copp,  nor  any  one  of  his  asso- 
ciates, under  said  deed,  ever  claimed  any  part 
of  said  land  beyond  their  interest  in  the  proprie- 
ty. Held,  that  a  claim,  under  the  residuary 
devisee  of  Copp,  to  a  part  of  the  land,  by  virtue 
of  the  deed  to  him  and  his  associates,  independ- 
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ent  of  the  propriety,  conld    not  be  sastained. 
Cofrp  y.  Lamb,  3  Fairf.  312. 

718.  A  corenant  of  warranty,  in  a  deed  made 
by  a  commisBioner,  in  pursuance  of  a  decree, 
binds  the  grantor  and  his  heirs  as  effectually  as 
his  own  proper  deed.  Logan  y.  Moore^  1  Dana, 
57. 

719.  A  conveyed  an  estate,  in  fee  simple,  with 
a  covenant  of  quiet  enjoyment,  to  B.  He  iiirther 
covenanted,  in  the  same  deed,  to  surrender  a 
part  of  the  estate  thus  conveyed,  on  the  happen- 
ing  of  a  certain  event.  It  was  held,  that  this 
latter  clause  did  not  authoriie  A  to  hold  until 
the  happening  of  that  event,  and  that  B  was 
entitled  to  immediate  possession.  GrimsUy  v. 
WhUe,  3  Mis.  257. 

720.  It  was  stipulated  in  a  deed,  that  the  same 
should  be  void  unless  the  purchase  money  was 
paid  at  the  specified  time.  The  money  was  not 
paid  at  that  time,  but  was  afterwards  paid.  Held, 
that  the  grantor  was  the  only  person  who  could 
have  taken  advantage  of  the  non-payment  of 
the  money  at  the  time  specified,  and  that,  by 
afterwards  accepting  it,  he  had  waived  that  ad- 
vantage.    Daugal  V.  Fryer,  3  Mis.  40. 

721 .  If  there  be  a  limitation  in  a  deed  on  the 

{»ower  to  sell  an  estate  for  twenty-five  years,  the 
egal  age  of  majority  at  the  time  of  making  it, 
a  subsequent  change  in  the  law,  making  twenty- 
one,  instead  of  twenty-five  years,  the  age  of  ma- 
jority, cannot  affect  the  limitation,  ib. 

722.  Recitals  in  a  deed  are  admissible  in  evi- 
dence against  the  grantor,  and  those  claiming 
under  him.  Reigart  v.  Ehltr,  1  Whart.  18. 
Sims  V.  Meacham,  2  Bailey,  101 . 

723.  A  recital,  in  a  deed  by  trustees,  that  one 
of  their  number  refused  to  act,  is  no  evidence  of 
the  fact.     Milne  v.  Cummings,  4  Teates,  577. 

724.  A  grantee  is  bound  by  the  recitals  in  the 
title  of  his  grantor.  M'Chesney  v.  Wainwright^ 
6  Ham.  452. 

725.  A  future  interest  in  a  chattel,  opposed  to 
the  present  in  the  grantor,  cannot  be  created. 
Ingram  v.  Porter,  4  M'Cord,  198. 

726.  A,  by  deed,  in  1766,  conveyed  certain 
premises  to  his  son  M,  and  the  heirs  of  his  body 
lawfully  begotten  ;  and,  in  default  of  such  issue, 
to  the  surviving  sons  and  daughters  of  A,  in  the 
following  shares  and  proportions :  two  shares  to 
a  son,  and  one  share  to  a  daughter,  and  the  heirs 
of  their  bodies  respectively ;  and  in  case  either 
of  the  sons  or  daughters  dies  without  issue,  their 
shares  to  go  to  the  survivors,  in  the  same  propor- 
tions ;  and  in  default  of  issue  of  the  survivors, 
to  the  right  heirs  of  A.  A  had  four  sons  and 
three  daughters,  who  survived  him.  They  all 
died  before  M,  except  one  daughter.  M  died, 
without  issue,  in  1818,  leaving  a  sister,  the 
mother  of  the  defendant,  who  survived  him. 
Held,  in  an  action  of  ejectment,  that  the  plain- 
tiff, a  son  of  a  deceased  brother  of  M,  was  not 
entitled  to  any  share  of  the  estate,  his  father 
having  died  before  M.  Westbrooke  v.  Romeyn^ 
1  Bald.  196. 

727.  Held,  also,  that  the  remainder  to  the  sur- 
viving sons  and  daughters  of  A  was  contingent, 
the  words  of  survivorship  referring  to  the  aeath 
of  M,  without  issue,  ib. 

728.  A  writing  without  seal  cannot  operate 
as  a  defeasance  of  a  deed  under  seal.  KeUeran 
V.  Brown,  4  Mass.  443. 

729.  A  deed,  which,  on  the  face  of  it,  purports 
to  be  a  defeasance,  and  to  be  executed  at  the 
same  time  with  the  other,  estops  both  parties  to 
deny  the  same.     Bridge  v.  WelUngton,  1  Mass. 


730.  If  a  person  execute  a  deed,  and  enter 
into  covenants  in  several  distinct  capacities, 
where  he  has  authority  so  to  do,  the  deed  shall 
operate  to  convey  the  estate  of  those  he  repre- 
sents, in  the  same  manner  as  if  he  had  given  a 
separate  deed  in  each  capacity.  Litkgow  v.  iTav- 
ena^A,  9  Mass.  161. 

731.  One  cannot  deny  his  own  deed,  although 
it  be  fraudulent  against  creditors ;  nor  can  a  third 
person,  not  a  creditor,  take  advantage  of  it.  Kid 
Y.  Mitchell,!  N.&M.  334. 

732.  A  deed  purporting  to  be  a  release,  if 
made  on  a  valuable  consideration,  will  operate 
as  a  deed  of  bargain  and  sale.  Conn  v.  Manifee^ 
2  A.  K.  Marsh.  396. 

733.  Where  a  person  has  conveyed  land,  he 
will  not  be  permitted,  afterwards,  to  claim  it, 
in  opposition  to  his  own  deed,  although  the  deed 
may  not  amount  to  an  estoppel.  Jackson  v.  Su- 
vens,  16  Johns.  110. 

734.  A  deed  of  bargain  and  sale,  acknowl- 
edged  and  recorded,  made  by  the  tenant  for  life 
to  C,  and  a  deed  back  from  C,  with  special  war- 
ranty against  all  claiming  under  him,  and  then 
a  mort^ige  by  the  tenant  for  life,  she  remaining 
all  the  time  in  possession,  does  not  work  a  dia- 
continuance.     Sterens  v.  Winshi'p,  1  Pick.  318. 

735.  Where  a  grantor  conveys  land  by  name, 
and  lays  down  Uie  same  by  actual  survey,  ex- 
cluding a  part  so  conveyed,  it  will  not  control 
the  operation  of  the  deed  to  pass  the  whole. 
GitHngs  V.  Hall,  1  Har.  db  J.  14. 

736.  Where  the  grantee,  in  a  defective  deed,  is 
in  possession  of  the  land  under  a  bond  of  convey- 
ance, such  deed  will  operate  to  convey,  as  a  re- 
lease, the  fee  to  the  grantee,  and  a  subsequent 
deed  from  the  grantor  to  another  person  will 
not  operate  to  convey  the  same  land.  Carroll  v. 
J^ortoood,  1  Har.  db  J.  167. 

737.  But  such  defective  deed  will  not  operate 
as  a  bargain  and  sale,  so  as  to  affect  the  title  of 
such  other  person,  unless  he  had  notice  of  such 
defective  conveyance  before  the  conveyance  to 
him.  ih. 

738.  The  words,  (*make  over  and  grant,'*  are 
sufficient  to  pass  lands  by  way  of  bargain  and 
sale.     Jackson  v.  Alexander,  3  Johns.  484. 

739.  A,  being  seized  of  part  of  a  tract  of  land, 
executed  a  bond  of  conveyance  to  B,  in  1730, 
conditioned  to  convey  the  land  to  him,  and  at 
the  same  time  delivered  possession  to  him.  This 
bond  was  assigned  by  B  to  C  in  1745,  and  pos- 
session delivered  in  1749.  In  1750,  A  executed 
a  deed  of  the  land  to  C,  which  deed  was  not  re- 
corded until  1794,  when  it  was  enrolled  by  a  de- 
cree of  the  court  of  chancery.  In  1760,  A  exe- 
cuted a  deed  to  D  for  the  same  land.  Possession 
of  the  land  was  held  by  B,  and  those  claiming 
under  him,  from  1730  until  1800.  Held,  that 
the  deed  from  A  to  C  could  not  operate  as  a 
feoffment,  for  want  of  seizin ;  nor  as  a  release 
to  enlarge  the  estate,  for  want  of  an  estete  in 
law  in  the  releasee  at  the  time  of  the  execution 
of  the  deed ;  nor  as  a  deed  of  bargain  and  sale, 
enrolled  under  a  decree  of  the  court  of  chancery, 
it  not  being  stated  that  D,  at  the  time  he  ob- 
tained his  deed,  had  notice  of  the  deed  from  A 
to  C.     Carroll  v.  J^orwood,  5  Har.  db  J.  155. 

740.  Where  a  consideration  of  money  is  ex- 
pressed in  a  deed  of  conveyance,  the  land  will 
pass  by  way  of  bargain  and  sale,  although  the 
mstrument  has  but  one  subscribing  witness,  and  ■ 
is  therefore  inoperative  to  pass  any  estate,  un- 
der the  statute  law  of  New  Hampshire.  Pritch- 
ard  V.  Brovm,  4  N.  Hamp.  397. 

741 .  In  creating  a  fee  simple  in  an  estate  in 
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luftdB  by  deed,  words  df  perpetuity  are  neoessa- 
ry .    Martim,  y.  Long^  3  Mis.  391 . 

742.  A  deed  to  county  commisBioners  of  Ohio 
lor  a  lot  ou  which  it  is  made  obligatory  to  erect 
a  jail,  though  it  may  be  faulty  in  its  requisites, 
and  not  operative  as  a  conyevance,  is  good  as  a 
license  to  enter  and  possess  the  premises  for  the 
purposes  specified.  SmUwant  y.  Camrnigsumers 
tf  FrmmkUm  Co.  3  Ham.  89. 

743.  Where  A  located  and  suireyed  land  in 
the  Virginia  Military  District,  and  conyeyed  it  to 
B  without  obtaining  a  patent  from  the  United 
States,  and  A's  heirs,  after  his  death,  obtained  a 
patent  without  purchase,  as  the  heirs  of  A,  it 
was  held,  that  the  patent  enured  immediately  to 
the  benefit  of  B.    Band  y.  Swearingenj  1  Ofam. 


744.  C,  who  had  been  a  soldier  in  the  New 
York  line  duriuff  the  reyolutionary  war,  and 
who  was  entitled  to  bounty  lands,  executed  an 
instrument  to  B,  dated  September  11,  1786, 
which  commenced  as  a  bond,  in  the  penalty  of 
iS300,  with  a  condition,  reciting  that  C  was  en- 
titled to  a  bounty  in  land,  and  that,  no  law  hay- 
ing  been  passed  by  the  legislature,  C  had  not  a 
lepal  title,  nor  could  conyey  the  same ;  but  not^ 
withstanding,  in  consideration  of  j&4,  he  bar- 
gained -  and  sold  his  right  and  title  to  B,  his 
heirs  and  assigns.  He  uso,  by  the  same  instru- 
ment, appointed  B  his  attorney,  to  procure  a 
deed,  binding  himself  not  to  reyoke  the  power, 
and  when  he  should  haye  obtained  the  title,  to 
comyey  the  land  unto  B.  Held,  that  this  instru- 
ment was  intended  by  the  parties  to  operate  as 
a  conyeyance  in  prtuentij  if  it  could  legally 
haye  that  effect,  and  if  not,  then  as  an  agiee- 
ment  for  a  conyeyance.  Jackson  y.  Blodgetf  16 
John*.  172. 

745.  Held,  tbat  it  was  a  sufficient  bargain  and 
lale,  to  pass  a  prewnt  interest,  and  that  by  yir- 
tue  of  the  act  of  April  6,  1790,  (New  York,) 
which  gaye  effisct  to  antecedent  conyeyances  by 
pereons  afterwards  obtaining  patents  ror  milita- 
ry bounty  lands,  the  title  of  the  patentee  actual- 
ly yested  in  his  grantee,  ib, 

746.  In  Alabama,  a  freehold  estate  in  lands 
may  be  conyeyed,  to  take  effect  in  fitturo,  upon 
the  consideration  of  mutual  loye  and  affec- 
tion, without  liyery  of  seisin,  where  the  deed  re- 
leryee  to  the  grantor  a  life  estate  in  the  premi- 
ies;  and  such  reseryation  will  be  construed  a 
-toyenant  to  stand  seized  to  the  use  of  the 
grantee.    Simmums  r.  Augvstinf  3  Port.  69. 

747.  And  a  deed,  **•  giyine  and  granting " 
lands  to  one,  "  and  the  heirs  m  his  body  foreyer, 
after  the  demise  of  the  grantor,"  is  sufficient  to 
create  such  life  estate,  ib.  Such  deed,  under 
the  statutes  of  Alabama,  passes  an  estate  in  fee 
simple,  and  not  in  tail,  according  to  the  effect  of 
the  words  at  common  law.  ib. 

748.  A  deed  of  bargain  and  sale  not  indented 
is  not  sufficient  to  bar  an  estate  tail,  under  the 
Maryland  act  of  1783,  c.  23.  Paea  y.  Foneood^ 
2  Har.  Sl  M'Hen.  175. 

749.  Where  a  party  conyeys,  by  deed,  land  to 
which  he  has  no  title,  his  subsequently  acquired 
title  will  enure  to  the  yendee.  Grifith  y.  HuS' 
ton,  7  J.  J.  Marsh.  385.   . 

750.  All  prior  agreements  for  the  sale  of  land 
are  extinguished  by  the  deed.  M'Konnan  y. 
DoM^kmanj  1  Pennsyl.  417. 

751.  A  yerbal  agreement,  made  at  the  deliy- 
•ry  of  a  deed,  that  the  grantee  shall  not  take  pos- 
session, nor  record  his  deed,  until  he  shall  paj 
the  first  instalment  of  the  purchase  money,  is 
inoperatiye.     Gilbert  y.  BnikUy^  5  Conn.  262. 
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752.  Under  the  word  *^  appurtenances,"  in  a 
deed,  a  water  power  appurtenant  to  a  mill  pass- 
es, and  the  grantor  need  not  insert  the  word 
**'  priyilege,"  though  it  may  be  contained  in  the 
contract  Detween  &e  yendor  and  yendee.  Pick- 
ering y.  Simpler^  5  S.  &  R.  107. 


753.  Any  declarations  of  the  grantor,  in  such  a 
deed,  at  the  time  of  its  execution,  that  he  did 
not  conyey  the  water  right,  is  immaterial,  if  it 
is  so  conyeyed  by  the  deed.  i6. 

754.  By  the  word  **  appurtenances,"  in  a  deed 
of  fiye  thousand  acres  of  Pennsylyania  lands, 
dated  1704,  it  was  held,  that  the  usual  city  lots 
and  liberty  lands  passed.  HiU  y.  West^  4  Yeates, 
142. 

755.  Under  the  general  words  in  a  deed,  **all 
the  priyileges  and  appurtenances  thereto  belong- 
ing," easements  wliich  are  not  parcel  of  the 
premiws  expressly  conyeyed,  or  necessarily  an- 
nexed and  appendant  to  them,  will  not  pass. 
Grant  y.  Chase^  17  Mass.  443. 

756.  Land  cannot  pass,  in  a  deed,  under  the 
word  "appurtenances,"  as  appurtenant  to  other 
land.     (Mis  y.  Aiut4,  9  Pick.  Sb3. 

757.  A  conyeyance  of  two  tracts  of  land,  with 
their  appurtenances,  does  not  pass  a  way 
through  another  tract  of  the  grantor,  which 
had  been  used  by  him  to  pass  from  one  to  the 
other  of  the  granted  tracts.  Barker  y.  Clark^  4 
N.  Hamp.  380. 

758.  The  grant  of  a  way  does  not  conyey  the 
soil.    Horns  y.iUdUrds,4CaU,  441. 

759.  A  block  of  buildings,  consisting,  of  a  cen- 
tral building  and  two  wings,  was  erected  in 
1808,  with  a  piasaa  in  front  of  the  central  build- 
ing, and  side  doors  in  the  wings,  which  opened 
on  and  swung  oyer  the  piazsa,  the  upper  parts 
of  which  were  used  as  windows.  The  central 
building  was  occupied  by  the  United  States,  as 
a  custom-house,  under  lease,  from  1808  to  July, 
1816,  when  they  purchased  Uie  same  in  fee,  and 
haye  oyer  since  been  in  possession  thereof.  The 
wings  were  sold,  in  1811,  to  other  parties.  Held, 
that  these  parties  were  entitled,  under  the  con- 
yeyance to  them,  independent  of  the  lapse  of 
time,  to  the  use  of  the  side  doors  and  windows 
therein,  and  passage  therefrom,  as  they  used 
them  at  the  time  or  the  conyeyance,  they  being 
incidents  or  appurtenances  to  the  bnildingrs  con- 
yeyed.  UnUtd  States  y.  AppUton^  1  Sumner,  492. 

760.  By  a  deed  of  land  adjoining  a  street, 
**  with  the  appurtenances,"  it  was  held,  that  the 
fee  of  the  street  did  not  pass  to  the  grantee. 
Harris  y.  Elliott^  10  Pet.  25. 

761.  A  conyeyance  of  land,  b^  necessary  le- 
gal consequence,  conyeys  the  buildings  thereon, 
and  eyidence  will  not  be  receiyed  of  the  inten- 
tion of  the  grantor.  Iskam  y.  Morgan^  9  Conn. 
374. 

762.  Where,  therefore,  A  conyeyed  to  his 
daughter  B,  in  consideration  of  natural  affec- 
tion, a  lot  of  land,  with  one  half  of  the  buildings 
thereon,  and,  on  the  same  day,  executed  to  C,  for  a 
money  consideration,a  deed  of  one  half  of  the  same 
buildings,  described  as  being  on  the  lot  of  land 
A  had  that  day  giyen  a  deed  of  to  his  daughter 
B,  it  was  held,  that  the  deed  to  B  conyeyed 
all  A's  interest  in  such  buildings,  and  that  C 
took  nothing  by  the  deed  to  him.  t^.  Held,  al- 
so, that  the  deed#  to  B  and  C  could  notbe  taken 
in  connection,  as  forming  part  of  the  same  agree- 
ment, lb. 

763.  The  grant  of  an  undiyided  moiety,  or 
share,  in  a  stream  of  water,  does  not  authorise 
the  grantee  to  appropriate  or  use  the  stream  to 
the  ugury  of  others  jointly  interested  in  it;  the 


58 


DEED. 


property  in  the  Btream  bein?  indiTisible.     Van- 
denburgh  v.  Van  Bergen,  13  Johns.  212. 

764.  Where  the  owner  of  a  mill  abore  a 
bridge,  and  of  another  below,  conveyed  the  lat- 
ter, giving  to  the  grantee  a  right  **  to  make  and 
maintain  a  dam  to  accommodate  aaid  mill,"  of  a 
certain  height,  it  waa  held,  that  the  grantee  had 
a  right  to  maintain  one  dam  only,  of  the  kind 
described  in  the  deed.  Bakeir  y.  Sanderton,  3 
Pick.  348. 

765.  By  a  grant  of  a  grist-mill,  with  the  ap- 
purtenances thereon,  the  soil  of  a  way,  imme* 
morially  used  for  th«  purpose  of  access  to  the 
mill  from  the  highway,  does  not  pass.  Leonard 
y.  White,  7  Mass.  6. 

766.  Manure  lying  about  a  bam,  upon  land 
conveyed  by  deed,  will  pass  to  the  grantee  as 
an  incident  to  the  land,  unless  there  be  a  reser- 
vation of  it  in  the  deed.  Kittredge  v.  Woods,  N. 
Hamp.  503.  Vide  Parsons  v.  Camp,  11  Conn.  525. 

767.  Where  a  grantor  conveyed,  bv  deed,  a 
tract  of  land,  described  by  metes  and  bounds, 
with  a  mill  upon  the  same,  afid  at  the  time  of 
the  conveyance  there  was  a  raceway  to  conduct 
the  water  from  the  mill,  running  along  the  side 
of  the  natural  stream,  beyond  the  bounds  of  the 
land  granted,  into  other  lands  of  the  grantor, 
and  there  dischar^ng  the  water  into  the  natural 
stream,  and  which  raceway  had  been  used  with 
the  mill  several  years,  and  was  necessary  for 
the  convenient  use  of  the  mill,  —  it  was  held,  that 
a  right  to  have  the  water  flow  off  uninterrupt- 
edly through  the  whole  extent  of  the  raceway, 
passed  as  appurtenant  to  the  mill.  JVeio  Fpsioieh 
Factory  v.  Batehelder,  3  N.  Hamp.  190. 

768.  Where  B  conveyed  to  C  half  a  dwelling- 
house  and  a  lot  of  land,  reserving  a  right  to 
pass  and  repass  through  s&id  lot  to  &e  outer  cel- 
lar way,  and  through  said  way  and  cellar  where 
it  might  do  the  least  damage,  B  retained  the 
right  of  passage  to  his  apartments  above,  though 
he  had  no  business  in  the  cellar.  Choate  v. 
Bumham,  7  Pick.  274. 

769.  Evidence  that  B  had  used  such  passage 
in  a  certain  way  fi-om  the  time  of  making  the 
deed,  without  objection  from  C,  was  held  admis- 
nble  to  show  what  was  intended  by  the  reserva- 
tion, t^. 

770.  A  deed  of  land  bounding  it  on  the  sea  or 
salt  water,  wa4  held  to  have  conveyed  the  flats 
adjoining  the  upland  described,  although  the  use 
of  the  flats  by  the  public,  and  the  grantee*s  own 
acts,  tended  to  show  that  the  grantee  did  not 
consider  the  flats  to  be  included  in  the  deed. 
Green  v.  Chelsea,  24  Pick.  71.  Storer  v.  Freeman, 
6  Mass.  435. 

771.  A,  a  soldier  in  New  York  during  the  war, 
by   his   deed,   dated    1794,   without    warranty, 

f  ranted  '^  the  military  right  granted  to  him  as 
ounty  lands,  for  his  services  in  the  late  war." 
An  act  of  the  legislature,  in  1806,  granted  A 
two  hundred  acres  of  land,  '*  as  a  gratuity  for 
his  services  and  sufferings  in  the  revolutionary 
war."  Held,  that  A*s  grantee  under  the  deeo, 
in  1794,  was  not  entitled  to  this  land.  Jackson 
V.  Wright,  14  Johns.  193.  No  title,  not  in  esse, 
will  pass  by  deed  of  bargain  and  sale,  unless  it 
contain  a  warranty,  in  which  case  it  will  operate 
as  an  estoppel*  ib. 

772.  Where  one  was  seized  of  a  tract  of  land 
called  A,  and  afterwards  had  the  same  resur. 
veyed  and  patented,  under  the  name  of  tract  B, 
and  conveyed  it  by  that  name,  giving  a  special 
description,  by  course  and  distance,  —  it  was 
held,  that  no  part  of  the  original  ttact  passed  by 
the  deed,  except  so  much  as  was  included  within 


the  lines  of  the  deed,  although  the  two  tracts 
were  reputed  to  be  the  same ;  and  that  no  evi- 
dence was  admissible  to  prove  that  more  land 
was  intended  to  be  conveyed  than  waa  included 
in  the  lines  specified  in  the  deed.  HeUns  v. 
Howard,  2  Harrdb  M'Hen.  76. 

773.  The  defendant,  under  a- deed  of  one  hun- 
dred and  sixty  acres,  ^<  being  a  part  of  the  two 
hundred  acres  granted  to  A,"  took  possession,, 
alto,  of  a  small  adjoining  tract,  and  held  it  for 
about  twenty-five  yean ;  and  it  was  held,  that  a 
younger  grant  of  this  tract  passed  a  title  to  it, 
as  the  defendant  had  not  been  in  possession  of 
it,  and  another  grant  to  him  was  not  to  be  pre- 
sumed.     Gibson  v.  Chopped,  Har.  28. 

774.  But  a  junior  ^nt  is  void  as  to  all  that 
part  which  falls  within  an  elder  grant.  M* Mul- 
len V.  Brovm,  Har.  76. 

775.  A  deed  stated  to  be  made  between  A,  ana 
B,  his  wife,  of  the  one  part,  and  C,  of  the  other 
part ;  and  that  A,  with  the  consent  of  B,  his  wife, 
in  consideration  of,  Stc.,  granted,  dec.,  to  C  and 
his  heirs,  a  parcel  of  land,  signed  and  sealed  by 
both  A  and  B,  and  acknowledged  by  them  in 
open  court,  «*  the  said  B  being  first  privately  ex- 
amined, as  the  law  requires,"  —  was  held  inoper- 
ative to  pass  a  fee  from  A  to  C,  B  not  being  a 
grantor  in  the  deed.  Hawkins  v.  Gould,  3  fiUir. 
&  J.  243. 

776.  A  deed  of  all  dues,  real,  personal,  and 
mixed,  &c.,  passes  real  estate.  ArWilUams  v. 
Martin,  12  S.  &  R.  269. 

777.  The  words  *^  grant,  assign,  bargain,  and 
sell,  unto  G.  N.,  all,  and  all  manner  of  goods, 
chattels,  debts,  moneys,  and  all  other  things  of 
me,  whatsoever,  as  well  real  as  personal,  of  what 
kind,  nature,  and  quality  soever,"  to  hold  to  the 
grantee,  his  executors,  administrators,  and  as- 
signs, forever,  will  not  pass  real  estate.  Ingell 
V.  JTooney,  2  Pick.  362. 

778.  A  deed  by  the  person  in  -possession,  re- 
ferring to  a  deed  to  himself,  which  conveyed  to 
him  no  estate,  conveys  all  the  title  he  has.  Hall 
V.  Leonard,  1  Pick.  27. 

779.  A,  seized  of  two  tracts  of  land,  one  of 
elder  date  than  the  other,  and  including  within 
its  bounds  twenty  acres  of  a  younger  tract,  con* 
veyed  the  younger  tract  by  course  and  distance. 
Held,  that  the  conveyance  passed  the  land  so  in- 
cluded by  the  elder  tract.  Hawkins  v.  Hanson, 
1  Har.  ^M'Hen.523. 

780.  A  deed  of  '*  all  the  ward's  share  and  in- 
terest "  in  certain  land,  will  pass  both  a  present 
estate  and  a  reversionary  interest  belonging  to 
the  ward  in  the  land  described.  Sowle  v.  Sowl^, 
10  Pick.  376. 

781.  A  deed  executed  by  a  person,  as  collect- 
or, of  his  own  land,  will  pass  the  property  to  a 
bona  fide  purchaser,  although  sold  as  another's. 
Brown  v.  Wheeler,  1  Root,  §36. 

782.  A  conveyance  of  all  the  grantor's  **  right, 
interest,  and  estate,  in  and  to  all  the  estate,  real, 
personal,  and  mixed,  which  J.  C,  and  J.  C,  Jr., 
died  seized  or  possessed  of,"  was  held  to  convey 
all  the  estate,  whether  joint  or  several,  of  J.  C. 
and  J.  C,  Jr.    Litchfield  v.  Cudworth,  15  Pick.  23. 

763.  A  deed,  whereby  one  conveyed  to  anoth- 
er a  farm,  '^  in  consideration  of  a  good  and  suffi 
cient  maintenance  being  well  and  truly  fur- 
nished for  S.  G.  and  H.  S.,  during  their  natural 
lives,"  by  the  grantee,  contained  these  provis- 
ions :  <<  If  the  said  (grantee)  shall  fail  to  furnish 
a  good  and  sufficient  maintenance  to  the  said  S. 
G.  and  H.  B.,  as  aforesaid,  then  this  instrument 
to  be  of  no  effect,"  *^and  under  the  conditions 
aforesaid,  said  (grantee)  is  to  come  into  immedi 
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•te  poMession.*'  Held,  that  the  fee  and  right  to 
immediate  possession  of  the  land  passed  to  the 
grantee,  sahject  to  be  defeated  by  a  non-per- 
rormance  of  the  conditions  which  were  suhat' 
quent.     Green  y.  Thomas,  2  Fairf.  318. 

784.  A   father   made   a   deed    to   his   daugh- 
ter and  her  husband,  in  consideration  of  nat- 
ural love  and  affection,  and  to  the  children  and 
heirs  of  his  daughter,  and  the  heirs  of  such  chil- 
dren ;  habendum  to  the   said  daughter  and  her 
husband,  and  to  the  children  and  heirs  of  the 
said  daughter,  to  and  for  the  use,  dec,  of  the 
said  husband  and  wife  during  their  joint  lives, 
and  of  the  life  of  the  survivor  of  them,  and  for 
the    use   of  his   daughter's  children,  and  their 
heirs,  forever,  as  tenants  in  common,  not  joint 
tenants.      When  the   dteed  was  executed,   his 
daug^hter  had  three   children,  and  several  chil- 
dren  and  grandchildren  were  afterwards  born. 
It  was  held,  that  the  husband  and  wife  take  an 
estate  for  their  lives,  and  the  life  of  the  survivor 
of  them,  with  a  vested  remainder,  in  fee,  in  the 
three  children  born  at  the  time  of  the  execution 
of  the  deed,  which  opened  to  admit  afler-bom 
children ;  and  that  the  issues  of  such  children  as 
may  have  died  during  the  lives  of  his  daughter 
and  her  husband,  or  the  life  of  the  survivor  of 
them,  take  the  shares  of  their  respective  parents. 
Wa^er  v.  Wager,  1  S.  &;  R.  374. 

785.  A  person  conveyed  certain  slaves  to  his 
daughter  for  life,  and,  aner  her  death,  to  the  heirs 
of  her  body,  to  the  only  proper  use  and  behoof 
of  sQch  heirs,  their  executors,  administrators,  or 
assigns.  (^0ry,  what  estate  the  daughter  takes  ? 
Bradley  v.  Muiy^  3  Call,  50. 

786.  A  practical  location,  by  a  party,  giving 
him  less  land  than  the  actual  courses  and  dis- 
tances in  his  deed,  may  be  valid,  though  he  did 
not  know,  at  the  time,  that  it  would  have  such 
tn  effect;  and  if  acquiesced  in  for  more  than 
twenty  years,  the  location  is  conclusive.  Jack- 
«m  V.  WidgeTy  1  Cow.  723.  Roektoell  v.  Adams, 
ib.  701. 

787.  Though  a  deed  containing  operative  words 
both  of  a  partition  and  an  original  deed,  may  be 
good  ss  a  partition  deed  merely,  the  interest  of 
the  parties  appearing  on  the  face  of  the  deed,  or, 
in  fiict,  to  be  a  common  interest ;  yet,  \t  it  does 
not  so  appear,  it  will  pass  the  interest  of  the 
seyeral  grantors,  as  an  original  deed,  if  they  have 
any  such  interest  as  may  be  covered  by  the 
words  describing  the  subgeot  matter.  Jackson  v. 
Tmetts,  9  Cow.  241. 

788.  A  grant  of  a  tract  of  land,  in  equal 
shares,  to  sixty-three  persons,  to  be  divided 
amongst  them  in  sixty-eight  equal  shares,  with 
a  specific  appropriation  of  five  shares,  conveys 
ddy  a  sixty-eighth  part  to  each  person.  Pauh 
Ui  V.  Oarkj  9  Cranch,  292. 

789.  If  one  of  the  shares  be  declared  to  be 
**•  for  a  glebe  for  a  church  of  England,  as  by  law 
established,'*  that  share  is  not  holden  in  trust  by 
the  grantees,  nor  is  it  a  condition  annexed  to 
then*  rights  and  shares,  ib. 

790.  The  owner  of  adjoining  lands,  who  is  al- 
so owner  of  the  bed  of  a  creek,  may  grant  and 
convey  the  bed  of  the  creek,  separate  from  the 
land  which  bounds  it.  Den  v.  Wright,  Pet.  C. 
C.64. 

791.  Two  parcels  of  land  were  conveyed  by 
deed,  and  thus  described :  *^  One  half  of  tne  land 
heieaAer  described,  both  in  quantity  and  quality ; 
one  half  of  all  the  land  contained  within  tlie 
boonds  hereafter  mentioned,  viz.,  beginning, 
Ac.,  the  one  half  of  the  whole  of  said  land,  and 

half  of  the  buildings  on  the  same,  except 


the  dwelling-house ;  and  also  one  other  piece  of 
land,  containing,  &c.,  and  bounded,  &c."  The 
grantee  took  but  a  moiety  of  the  last-described 
parcel.     Hapgood  v.  Whitman^  13  Mass.  464. 

792.  A  grant  to  one,  his  heirs  and  assigns,  of 
all  the  trees  and  timber  standing  and  growing  m 
a  close  forever,  with  free  liberty,  to  cut  and  car- 
ry them  awa^  at  pleasure,  conveys  an  estate  of 
inheritance  m  the  trees  and  timber.  Clap  y. 
Draper,  4  Mass.  266. 

793.  A  quitclaim  deed  passes  merely  the  right 
which  the  grantor  has  at  the  time  of  making 
the  quitclaim  deed.  Jackson  v.  Hubble,  1  Cow. 
613. 

794.  Thus,  where  a  person  in  possession,  with- 
out title,  quitclaims  the  land,  he  gives  merely  a 
possessory  title  to  his  grantee,  ib, 

795.  And  though  the  grantor  subsequently  ac- 
quh«  a  valid  title  to  the  land,  it  will  not  enure 
to  the  benefit  of  his  grantee,  tb.  AUter,  had  the 
deed  been  with  warranty ;  for  in  this  case,  to 
avoid  circuity  of  action,  it  would  operate  as  an 
estoppel,  ib, 

7%.  A  grants  part  of  a  lot  of  land  to  B,  bound- 
ing such  part  on  a  straight  line,  and  takes  a 
stipulation  that  a  fence  standing  partly  on  the 
line,  and  partly  on  the  land  conveyed,  shall  be- 
long to  the  gtantor.  He  afterwards  grants  the 
rest  of  the  K>t  to  C,  bounding  it  on  the  same 
straight  line.  Held,  that  no  right  passed  to  C 
in  that  part  of  the  fence  which  stood  on  the  land 
of  B.     Rovps  v.  Barker,  4  Pick.  238. 

797.  Where  a  town  owns  a  lot  of  land,  and,  by 
vote,  assents  to  a  proposed  exchange  of  it,  the 
title  to  the  land  does  not  pass.  Atherton  v.  John- 
son, 2  N.  Hamp.  31. 

798.  Where  the  owner  of  a  tract  of  land,  in 
Boston,  conveyed  a  -  portion  of  it,  describing  it 
by  metes  and  bounds,  and  subsequently  con- 
veyed, in  another  deed,  *•*'  all  the  right  and  title  to 
the  land  1  have  in  Boston,'*  to  a  second  grantee,- 
who  registered  it  before  the  other  deed,  —  it  was 
held,  that  the  portion  described  in  the  prior  deed 
did  not  pass  to  the  second  grantee.  Adams  v. 
Cuddy,  13  Pick.  460. 

799.  A  tract  of  land  was  described  in  a  deed« 
as  follows :  "  A  certain  tract  of  land,  bcin^  part 
of  the  eighty-acre  lot  laid  out  to  the  original 
right  of  J.  G.,  meaning  to  convey  two  thiros  of 
the  land  south  of  the  line,"  &c.  It  was  held, 
that  the  two  thirds  passed  in  severalty.  Webster 
V.  Atkinson,  4  N.  Hamp.  21. ' 

800.  A  grant,  dated  February  8,  1802,  to  A 
and  B,  for  land  conveyed  to  the  plaintiff's  lessor 
on  the  12th  of  December,  1785,  by  the  commis- 
sioners to  preserve  confiscated  British  property, 
in  Maryland,  recited  that  C  purchased  the  land 
of  the  commissioners,  a  certificate  whereof  was 
lodged  in  the  land  office ;  that  C  sold  the  land  to 
D,  who  died  intestate  ;  and  that  the  land  had  de- 
scended to  A  and  B,  his  heirs  at  law.  Held, 
that  the  legal  title  did  not  pass  to  A  and  B  by 
that  grant.  Mulchings  v.  TtUbot,  3  Har.  &,  J. 
378. 

801 .  ^*  An  island,  commonly  called  and  known 
by  the  name  of  Green  Flats,"  was  granted  by 
patent.  The  grant  was  held  good,  though  the 
Green  Flats  were  usually  covered  with  water, 
and,  therefore,  not  strictly  an  island,  there  being 
no  other  land  answering  the  description.  BrtnK 
v.  Richtmyer,  14  Johns.  255. 

802.  This  is  a  grant  of  the  land,  and  not  of  a 
right  of  fishery ;  subject,  however,  to  be  used  as 
a  common  highway  and  public  fishery,  until  oth- 
erwise appropriated  by  the  private  owner,  ib. 

803.  An  exception,  in  a  deed,  of  all  places 
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wlueh  may  be  found  convenient  for  electing^ 
mills  on  a  certain  creek,  dtc.,  extends  only  to 
natural  mill-seats,  and  not  artificial  ones,  sncn  as 
where  the  water  is  broof  ht  to  the  mill  bj  means 
of  sluices.    Jackson  V.  Lav>rence^  11  Johns.  191. 

804.  Where  a  ^rant  was  made  of  a  right  to 
erect  and  maintain  a  dam,  from  a  point  about 
sixtj  rods  below  certain  mills  of  the  grantor, 
and  a  dam  was  built  more  than  sixty  rods  below, 
and  afterwards,  with  no  objectiop  Irom  the 
grantor,  was  moved  twenty  rods  higher  up  the 
stream,  but  still  below  the  sixty  rods,  such  re- 
moval was  held  to  be  within  the  intent  of  the 
conveyance.     Boynton  v.  IZeef ,  8  Pick.  329. 

805.  A  deed  wnich  describes  the  premises  as 
*'  a  certain  part  of  a  stream  of  water,  and  men- 
tions the  two  termini  of  the  "  part,*'  was  held  to 
pass  a  right  to  use  the  whole  water  which  flows 
between  those  Unmni;  and  such  an  interest 
cannot  be  conveyed  without  a  deed  duly  exe- 
cxited  and  recorded.  BuUtn  v.  RunneU^  2  N. 
Hamp.  255. 

806.  A  grant  of  a  moiety  of  a  mill,  no  land 
being  granted  eo  naminey  cannot  pass  the  land 
except  as  incident  to  the  mill,  and  if  the  mill 
has  been  abandoned,  the  title  to  the  land  fails. 
MiUer  V.  MiiUr,  15  Pick.  57. 

807.  Where  a  party,  having  made  a  ditch  six 
feet  wide  througn  his  land,  conveyed  a  part  of 
such  land,  bounding  the  grantee  on  the  ditch,  — 
it  was  held,  that  the  grant  extended  to  the  cen- 
tre of  the  ditch,  and  that  the  ditch  was  to  be 
treated  as  a  common  fence,  subject  to  be  re- 
paired by  either  party,  preserving  its  width. 
MagUl  V.  HinsdmUj  6  Conn.  464. 

^8.  But  in  making  repairs,  one  party  has  not, 
by  law,  a  right  to  break  and  dig  up  the  ground, 
four  feet  from  the  centre  on  to  the  otherNs  land, 
throwing  on  to  his  own  land,  as  a  bank,  the 
earth  so  dug  up.  H, 

809.  In  177/,  A  received  a  lease  of  land  on  a 
watercourse,  opposite  the  site  of  a  saw-mill 
about  to  be  erected,  with  the  privilege,  to  htm 
and  his  heirs,  of  flowing  and  building  the  dam, 
over  a  part  of  the  lessor  s  land,  during  the  dura- 
tion of  the  saw-mill.  In  1809,  A  conveyed  to 
his  son  B  a  tract  of  land  on  such  watercourse, 
including  a  pond  and  saw-mill  connected  with  it, 
together  with  a  piece  of  land  below,  on  which  a 
fulling-mill  was  afterwards  erected  In  May, 
1815,  A  conveyed,  with  warranty,  to  C,  his 
heirs  and  assigns,  forever,  the  latter  piece,  with 
the  fulling-mill  thereon,  and  the  appurtenances 
thereunto  belonging,  for  carrying  on  the  fulling 
business ;  mntmg  to  C  certain  privileges,  re- 
served by  A  to  himself  and  his  heirs,  in  a  deed 
of  adjoining  land  previously  sold  by  A  to  R ; 
grantinjjr,  also,  to  C,  the  privilege  of  supplying 
himself;  for  the  use  of  the  fulling-mill,  with  wa- 
ter, at  all  times,  from  the  saw-mill  dam,  when- 
ever it  should  be  wanted  for  carrying  on  his  busi- 
ness ;  C  to  have  ingress  and  egress,  through  the 
road  laid  across  the  grantor's  land,  to  the  public 
highway ;  ht^endum  to  C,  his  heirs  and  assigns 
forever,  to  his  and  their  own  proper  use  and  be- 
hoof In  June,  1815,  B  released  to  A  his  inter- 
est in  the  fulling-mill  site,  as  deeded  by  A  to  C. 
The  water  of  the  saw-mill  pond  has  always  been 
used  for  the  fulling-mill,  and  is,  in  fact,  appur- 
tenant thereto,  and  essential  to  its  enjoyment. 
The  dam  of  the  saw-mill  pond  becoming  leaky, 
D,  the  heir  of  C,  unable  to  get  B  to  repair  it, 
took  stones  and  esxth  from  the  bed  of  such  pond 
for  this  purpose,  doing  no  unnecessary  damage. 
In  an  action  of  trespass,  by  B  against  D,  for 
such  act,  it  was  held,   (l)  that  the  privilege 


granted  to  C  was  not  a  mere  personal  privileg* 
to  him,  but  extended  to  his  heirs  and  assigns ; 
(2)  that  the  release  from  B  to  A  enured  to  the 
benefit  of  C,  not  only  as  to  the  land  and  fulling 
mill,  but  also  as  to  the  privilege  granted  by  A  to 
C :  Ip)  that  the  lease  to  A,  in  1777,  limitiD£  the 
privilege  therein  granted  to  the  duration  of  the 
saw-mAl,  had  no  effect  upon  the  construction  of 
A's  deed  to  C ;  (4)  that  C  having,  by  the  ex 
press  terms  of  A's  deed  to  him,  the  privilege  of 
supplying  himself  with  water,  was  empowezed 
to  do  those  acts  which  were  necessary  to  obtain 
a  supply ;  and,  consequently,  that  the  act  com- 
plained of  was  rightfully  done.  MUUr  v.  Soo- 
jUld,  12  Conn.  335. 

810.  The  premises  in  a  deed  were  thus  de- 
scribed :  *^  a  certain  grist-mill,  and  bank  whereon 
the  same  is  situated,  with  the  appurtenances 
thereof,  lying  and  being  on  the  south  side  of 
Farmington  River,  and  west  of  and  adioiaing  to 
the  bridge  which  crosses  said  river.  U  was 
held,  that  the  bank  between  such  grist-mill  and 
bridge,  on  which  a  carding-mill  stood,  was  con 
veyed  by  such  deed.  Marshall  v.  JCiUsy  8 
Conn.  369. 

811.  The  grantor,  in  such  deed,  reserved  <*  the 
building  adjoining  on  the  east  end  of  said  mill,'* 
wherein  his  carding  machine  was  then  in  opera- 
tion, with  the  use  of  water  for  certain  purpows 
and  on  certain  conditions.  It  was  held,  that 
such  reservation  included  the  building  only,  and 
not  the  land  on  which  it  stood,  and  that  the  right 
so  reserved  was  restricted  to  the  buildings  then 
existing,  and  did  not  extend  to  any  buildingi 
subsequently  erected  on  the  same  site.  H. 

812.  A  deed  for  a  valuable  consideration,  to 
be  paid  whenever  the  deed  should  take  effect, 
and  not  otherwise,  purported  toconvey  a  certain 
part  of  a  mill,  witn  the  land,  &c.,  **  provided 
that  the  said  deed  should  not  take  effect,  or  be 
made  use  of,  until  the  said  mill-pond  ahoald 
cease  to  be  employed  for  the  purpose  of  carry- 
ing any  two  mill-wheels.  Nothing  passed  by 
such  deed.     H^dsh  v.  Foster^  12  Mass.  93. 

813.  A  deed  of  land  to  A  and  his  heirs,  for 
the  purpose  of  building  ships  upon  the  same,  so 
long  as  they  shall  see  fit,  but,  if  they  shall  cease 
to  use  it  for  that  purpose,  not  to  be  sold  by  them, 
but  forever  to  remain  to  B  and  his  heirs,  conveys 
an  estate  for  life  to  A,  on  condition,  remainder 
to  B.     RuUy  V.  Tyer,  3  Day,  470. 

814.  A  conveyance  to  husband  and  wife,  and 
to  his  heirs  and  assigns,  vests  in  the  wife  a  life 
estate,  and  in  the  husband  a  fee  simple  in  all 
the  lands  conveyed.  Don  v.  Hardemhergk,  5 
Ualst.  42. 

815.  A  husband  conveyed  jail  his  interest  in 
land  which  he  held  with  his  wife,  in  fee,  in  her 
right,  to  her  &ther,  in  trust  for  his  wife,  and 
covenanted  that  his  wife  might  enjoy,  and  ab- 
solutely dispose  of,  the  property  she  had  to  her 
separate  use.  It  was  held,  that  the  deed  of  the 
father  and  of  the  wife,  living  the  husband,  was 
sufficient  to  pass  a  fee  in  uie  land.  Crune  v* 
ThursUtn^  4  N.  Hamp.  418. 

816.  A  freehold,  or  estate  in  fee,  in  land,  can- 
not be  conveyed  without  deed,  or  writing  under 
seal.  Jackson  v.  Wood^  12  Johns.  73.  Jackson 
V.  fVendall,  ib.  355. 

817.  A  conveyance  to  the  grantor's  son,  B, 
and  his  heirs,  **  nevertheless,  if  ne  die  without  is- 
sue, either  male  or  female,  of  his  body,  then  to 
the  heirs  of  the  grantor,"  passed  a  fee  siroplt*  ^<' 
B.    Carrot  v.  lleweUsn^  I  Har.  &  M'Hen.  m- 

818.  A  grant,  by  deed,  to  one,  and  to  her  heirs 
begotten  of  her  body,  to  have  and/o  hold,  to  her 
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and  her  hein,  forever,  conyeji  a  fee  aimple. 
Chmfee  ▼.  Dodge^  2  Root,  205. 

819.  In  Maryland,  a  deed  executed  by  a  non- 
reaident  of  the  state,  who  is  indebted  to  a  citizen 
thereof,  is  sufficient  to  pass  the  estate  therein 
conveyed,  though  no  bond  or  security  is  given, 
as  required  by  Uie  act  of  1753,  c.  96.  Ward  v. 
Morrisy  4  Har.  A  M'Hen.  390.  Smiih  v.  Green- 
leaf,  ib.  291. 

820.  Where  one  buys  lands  by  metes  and 
bounds,  represAited  to  contain  a  certain  number 
of  acres,  more  or  less,  he  is  entitled  to  all  the 
land  within  the  bounds,  whatever  the  number 
of  acres  may  be.  Peay  v.  Briggs,  2  Rep.  Con. 
Ct.  98. 

821.  A  deed,  expressed  to  convey  a  moiety  of 
a  tract  of  land,  but  describing  it  by  courses  and 
distances,  can  only  convey  so  much  of  the  land 
as  is  included  within  those  bounds.  CarroU  v. 
JfoTwood,  1  Har.  &  J.  167. 

622.  A  deed  conveyed  a  plantation,  then  m 
possession  of  the  grantee,  ^  containing  986  acres, 
be  the  same  more  or  less."  In  an  action  on  the 
bond  for  the  purchase  money,  it  was  held,  that 
the  defendant  was  not  entitled  to  a  deduction,  on 
the  ground  that  the  quantity  of  land  fell  short 
of  966  acres  by  about  100  acres.  Barksdale  v. 
Toomer^  Harper,  290. 

823.  In  conveyances,  by  the  commonwealth 
of  Massachusetts,  to  A  of  lot  No.  7,  to  fi  of  lot 
No.  71*,  and  to  C  of  lot  No.  102,  reference  in  each 
case  was  made  to  **  Holland's  plan."  Nos.  7 
and  71  were  parallelograms,  and  lay  at  nearly 
right  angles,  the  end  of  No.  7  abutting  upon  No. 
102,  which  was  an  irregular  lot,  lying  between  7 
and  71,  there  being  no  monuments  except  at  the 
exterior  bounds  ofNos.  7  and  71.  By  mistake  of 
Holland,  the  surveyor,  the  length  of  No.  7,  uni- 
ted to  the  width  of  71  and  102,  exceeded  by  46 
rods,  on  the  plan,  the  true  length,  as  ascer- 
tained by  actual  admeasurement  on  the  surface 
of  the  euih.  Held,  that  this  loss  by  deficiency 
must  be  borne  by  A,  B,  and  C,  in  proportion  to 
the  length  of  No.  7,  and  the  vridtk  of  Nos.  71  and 
102.     f^yatt  V.  Savage^  2  Fairf.  429. 

824.  liAnd  was  conveyed  from  A  to  B  by 
vague  boundaries,  and  said  to  contain  200  acres, 
more  or  less.  It  was  afterwards  surveyed  by  an 
agent  of  both  parties,  and  the  number  of  acres 
gnren  as  200,  with  six  per  cent,  allowance  for 
roads,  &c.  Thirteen  years  after  the  execution 
of  the  deed,  and  after  the  death  of  the  grantor 
«nd  grantee,  it  was  discovered  to  contain  213 
acres.  It  was  held,  that  the  heirs  of  the  grantor 
could  not  recover  the  overplus.  GUn  v.  Glen^ 
4S.dbR.  488. 

885.  Where  the  defendant  conveys  to  the 
plaintiff,  by  a  deed  reciting  the  conveyance 
through  which  defendant  derived  his  title,  de- 
scribing the  land,  without  mentioning  the  quan- 
tity, by  boundaries,  and  for  a  consideration  in 
gross,  —  it  was  held,  that  the  plaintiff  was  not 
entitled  to  recover  for  a  deficiency  of  32  acres,  no 
frand  or  'deception  being  proved.  Boar  v. 
JirCmmUk,  1  S.  db  R.  166. 

826.  Where  a  large  tract  of  land,  described  in 
the  deed  by  bounds,  and  said  to  contain  so  many 
asres,  more  or  less,  and  sold  at  so  much  per 
acre,  fidls  short  88  acres,  on  a  survey  twelve 
years  after, — it  was  held,  the  grantor  was  not 
nabft  for  the  deficiency.  Smith  v.  Evans,  6 
Binn.  102. 

827.  Where  there  is  a  lease  of  **  the  farm  on 
which  A  B  now  lives,  to  contain  80  acres,"  and 
the  &rm  actually  contains  more  than  80  acres, 


the  lessor  cannot  recover  the  surplus  fVom  the 
lessee,  especially  where  he  has  been  in  pos- 
session and  paid  rent  for  a  lenirth  of  time.  Jack- 
son V.  Barringer,  15  Johns.  471. 

VII.     CanedUng. 

828.  The  cancelling  of  a  deed,  or  a  subsequent, 
material  alteration,  will  not  divest  property 
which  has  once  vested  by  a  transmutation  of 
possession.  Hatch  v.  Hatchj  9  Mass.  307.  Hoi' 
brook  V.  TYrreM,  9  Pick.  105.  Gilbert  v.  Bulkley, 
5  Conn.  262.  Jackson  v.  Anderson,  4  Wend. 
474.  Jackson  v.  Page,  ib.  585.  But  where  the 
grantee  in  possession,  under  a  deed  duly  exe- 
cuted, but  not  recorded,  sells  the  land  to  a  third 
person,  cancels  his  deed,  and  requests  his 
grantor  to  make  a  new  conveyance  to  such  third 
person,  which  he  does,  the  title,  by  such  new 
conveyance,  is  valid.  Commonwealth  v.  Dudley, 
10  Mass.  403.  Holbrook  v.  TirreU,  9  Pick. 
105. 

829.  A  conveyed  to  B  in  fee.     B   went  into 

eoBsession,  and  paid  part  of  the  purchase  money  ; 
ut  finding  himself  unable  to  pay  the  residue, 
sent  back  the  deed,  which  had  not  been  re- 
corded, to  A,  to  be  cancelled.  A  again  went  in- 
to possession,  and  gave  up  B*s  notes  for  the  res- 
idue of  the  purchase  money.  C,  a  creditor  of  B, 
then  levied  an  execution  on  the  land,  as  B's 
property,  and  brought  ejectment  against  A  for  it. 
It  was  held,  that  the  title  did  not  revest  in  A, 
by  the  return  and  cancellation  of  the  deed,  and 
that  C  was  entitled  to  recover.  Botsford  v.  More- 
house, 4  Conn.  550. 

830.  Where,  soon  after  one  deed,  another  of 
the  same  premises,  for  the  same  consideration,  in 
fact  a  substitute  for  the  first,  was  executed,  it  was 
held,  that  grantee's  redelivery  of  the  latter  to  be 
cancelled,  would  leave  the  former  inoperative 
without  some  act  tantamount  to  a  new  delivery. 
Miter,  if  the  grantor  obtained  possession  of  the 
latter  deed  without  grantee's  consent.  Corliss 
V.  Corliss,  8  Verm.  373. 

831.  A  held  under  a  grant,  which  was  can- 
celled by  a  decree  in  chancery,  and  a  new  grant 
issued.  Held,  that  a  conveyance  by  A,  previous 
to  the  annulling  of  the  grant,  conveyed  the  land 
contained  withm  the  new  grant.  Carroll  v.  Lle- 
weUin,  1  Har.  &  M'Hen.  162. 

832.  If  A  convey  to  B,  and  take  from  B  a 
mortgage  of  the  same  lands,  and  afterwards 
they  cancel  and  give  up  their  respective  deeds, 
the  legal  estate  is  in  A,  whether  the  property 
vested  by  such  conveyances  was  divested  by 
the  cancellation  or  not.  Jackson  v.  Chase,  2 
Johns.  84. 

833.  But  by  the  laws  of  New  Hampshire,  the 
cancelling  of  an  unrecorded  deed,  by  agreement 
of  the  parties,  with  intent  thereby  to  revest  the 
title  in  the  grantor,  as  between  them  and  all 
subsequent  claimants  under  them,  operates  as  a 
reconveyance,  and  revests  the  title  in  the  grant- 
or.    Tonuon  v.  H^ard,  1  N.  Hamp.  1. 

834.  A  mere  agreement  to  cancel  a  deed,  with- 
out actually  cancelling  it,  is  without  effect.  Far- 
rer  v.  Farrer,  4  N  Hamp.  191. 

835.  Thus,  where  there  was  an  agreement  to 
cancel  a  deed,  and,  under  the  supposition  that  it 
was  cancelled,  and  the  title  revested  in  the  grant- 
or, the  notes  given  for  the  land  by  the  grantee, 
and  secured  by  mortgage,  were  given  up  and 
cancelled,  —  it  was  held,  that  the  original  deed 
and  mortgage  remained  in  full  force,  and  tliat 
the  notes  were  still  due.  ti. 
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DEREUCT  —DESCENT. 


DERELICT. 

1.  Derelict  c&n  only  occur  in  an  abandonment 
▼'ithout  hope  or  intention  of  recovery.  Tyson 
V.  Prior,  1  Gallia,  133. 

2.  Where  the  master  and  crew  had  left  their 
vessel  in  a  sinking  condition,  and  taken  to  the 
long-boat,  and  were  picked  up  by  another  vessel, 
whue  yet  in  sifht  of  the  wreck,  the  vessel  and 
cargo  thus  left  were  considered  as  derelict. 
The  Boston,  1  Sumner,  328.  Vide  The  Henry 
Etobank,  1  Sumner,  400. 

3.  A  vessel  with  slaves  on  board,  but  no  white 
person,  considered  as  derelict,  and  one  third 
given  as  salvage  to  the  person  bringing  her  in. 
Flinn  v.  Leander,  Bee,  260. 

4.  No  length  of  time  will  divest  the  owner  of 
property  found  derelict  upon  the  sea.  It  will  be 
restored  upon  the  payment  of  salvage  according 
to  the  circumstances.  Wilkie  v.  Brig  St.  Petre, 
Bee,  82. 

5.  Restitution  upon  payment  of  salvage  will 
be  adjudged  in  all  cases  if  the  original  owners 
can  be  found.  British  Consul  v.  Smith,  Bee, 
178. 


DESCENT. 

1.  A  survey  of  land,  not  perfected  by  grant, 
is  a  descendible  interest.  Hansford  v.  Minor,  4 
Bibb,  385. 

2.  Where  lands  are  located  and  surveyed  by 
the  ancestor,  and  patented  to  the  heirs,  the  h^irs 
take  by  descent,  and  not  by  purchase.  Bond 
V.  SxDearingen,  1  Ham.  395. 

3.  Entailed  lands  descend  according  to  the 
coarse  of  the  common  law.  Goodright  v.  Mom- 
ingstar,  1  Teates,  313. 

4.  The  interest  under  a  lease  for  ninety-nine 
years  is  not  inheritable,  being  personal  estate. 
Murdoch  v.  Raddif,  7  Ham.  (Part  1ft,)  119. 
Mickey  v.  Winirobe,  ib.  124. 

5.  tf  a  man  dies  seized  of  lands,  leaving  no 
issue  behind  him,  nor  collateral  relations  capable 
of  inheriting,  his  lands  shall  escheat  to  the  state, 
rather  than  go  over  to  aliens ;  and  where  there 
is  any  one  of  his  blood  capable  of  inheriting  the 
lands,  they  shall  eo  to  such  person  in  preference 
to  aliens,  thougn  nearer  in  degree.  Scott  v. 
Cohen,  2  N.  &;  M.  293. 

6.  A,  seized  in  fee  simple  of  land,  devised  it 
for  life,  and  died,  leaving  B  his  heir  at  law,  who 
died  before  the  determination  of  the  estate  for 
life.  Held,  that  the  heirs  of  B  were  not,  as 
such,  entitled  to  the  land,  after  the  death  of  the 
tenant  for  life.    Jackson  v.  Hilton,  16  Johns.  96. 

7.  A  testator  gave  real  and  personal  estate 
upon  condition,  and  the  residue  of  his  estate, 
real  and  personal,  to  his  wife.  The  conditional 
legatees  and  devisees  came  into  possession  of 
the  property,  but  forfeited  the  same  by  non- 
performance of  the  condition,  though  not  till 
after  the  death  of  the  residuary  legatee.  Held, 
that,  on  the  death  of  the  testator,  a  contingent 
interest  in  the  estate,  real  and  personal,  vested 
in  the  residuary  legatee,  which  was  transmissible 
to  her  heirs  and  personal  representatives  respec- 
tively.    Clapp  V.  Stought&n,  10  Pick,  463. 

8.  The  statute  of  11  and  12  W.  3,  c.  6,  provid- 
ing that  natural-born  subjects  may  make  their 
titles  by  descent  through  alien  ancestors,  was 
adopted  and  in  force  in  Massachusetts  before  the 
adoption  of  the  constitution.  Palmer  v.  Dotoner, 
2  Mass.  179,  note. 

9.  *  Under  the  provincial  statute  of  Massachu- 
setts, of  4  W.  &>  M.,the  portion  of  any  person's 


inheritaaoe  which  came  firom  his  &ther  or 
mother,  if  he  died  under  age  and  unmarried, 
descends  to  his  surviving  brothers  and  sisten,  if 
any,  and  not  to  his  father  and  mother.  Runetfr. 
Edmands,  15  Mass.  291 . 

10.  Under  the  provincial  statutes  of  distribu- 
tion in  Mamachusetts,  brothers  and  sisters  of  the 
half  blood  of  a  person  dying  intestate,  and  lear- 
ing  no  father  nor  issue,  were  entitled  to  share 
equally  with  those  of  the  whole  blood.  Ske/idd 
V.  Lovering,  12  Mass.  490.  • 

11.  The  provincial  statute  of  MassachosetU, 
9  Anne,  c.  2,  which  provides  that  if,  afler  the 
death  of  a  father,  any  of  his  children  shall  die 
intestate,  without  wife  or  children,  in  the  life- 
time of  the  mother,  every  brother  and  mster,  and 
the  representatives  of  them,  shall  have  an  equal 
share  with  her  in  the  estate  of  the  intestate, 
extends  only  to  cases  where,  before  the  statute, 
the  mother  was  entitled  to  the  whole,  as  next  of 
kin.     Mayo  v.  Boyd,  3  Mass.  13,  15. 

12.  Under  the  Massachusetts  statute  of  1783, 
c.  36,  if  the  child  of  any  deceased  fiither  die 
after  having  arrived  at  the  age  of  twenty-one 
years,  unmarried  and  intestate,  in  tlie  lifetime  of 
the  mother,  his  share  of  the  father's  estate, 
whether  the  father  died  testate  or  intestate,  will 
be  divided  equally  between  the  mother  and  Uie 
surviving  brothers  and  sisters ;  bat  representa- 
tives of  brothers  and  sisters  will  not  be  admitted 
to  a  share.    Mayo  v.  Boyd,  3  Mass.  13. 

13.  The  Massachusetts  sUtute  of  1805,  c.  90, 
regulating  the  descent  and  distribution  of  intes- 
tate estates,  was  intended  to  adopt  and  confirm 
the  legal  construction  which  had  been  given  to 
preceding  statutes.  Sheffield  v.  LoverinSt  1^ 
Mass.  4^,  493.  Runey  v.  Edmands,  15  Sfass. 
291,  293. 

14.  The  proviso  in  that  statute,  that,  when  any 
child  shall  die  under  age,  not  having  been  mar- 
ried, his  share  of  the  **  inheritance  '  that  came 
from  his  father  shall  descend  in  equal  shares  to 
his  father*s  other  children  then  living,  and  to  the 
issue  of  any  such  other  children  who  shall  have 
died,  by  right  of  representation,  does  not  apply 
to  real  estate  which  came  to  such  child  by  devise 
from  the  father.  Nash  v.  Cutler,  16  Pick.  491. 
Nor  does  it  apply  where  an  only  child  takes  the 
estate  of  the  father  by  descent.  Skefidd  v. 
Lovering,  12  Mass.  490. 

15.  A  died  seized  in  fee  of  land,  leaving  an 
only  child,  and  a  widow,  the  i[nother  of  the  child, 
who  died  under  age,  not  having  been  married 
Held,  that,  on  the  death  of  the  child,  the  lana 
descended  in  equal  shares  to  the  surviving 
mother,  and  to  her  children  by  a  fotmer  hus- 
band. i6. 

16.  A  testator  devised  all  his  estate  to  his  wife 
during  her  widowhood,  without  disposiiigof  the 
remainder,  and  died  leaving  several  ekildren. 
After  the  death  of  the  testator,  asd  before  the 
termination  of  the  wife's  estate,  one  of  the  sons 
died  insolvent,  leaving  one  son  his  M>le  heir. 
Held,  that  the  reversion  was  tsfaargesble  with  the 
debts  of  the  deceased  son,  under  the  statates  of 
this  commonwealth ;  although,  at  common  law, 
tlie  estate  would  descend  to  the  grandchild,  as 
heir  of  the  grandfather,  and  would  not  be  assets 
for  the  payment  of  the  debts  of  the  mesne  rever- 
sioner.    Whitney  v.  Whitney,  14  Mass.  68. 

17.  The  provisions  for  descent  in  the  V^mont 
probate  act  of  1821,  apply  to  whatevtf  property 
the  intestate  had  at  that  time  or  thc^after,  an^ 
his  being  a  minor  at  his  decease  does  not  vary 
the  effect.     Oilman  v.  Morrill,  8  Verm.  74. 

18.  In  Connecticut,  on  the  ^ath  of  Uie  an* 
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eettor,  the  descent  10  cast  upon  the  heir,  without 
any  reference  to  the  actual  seizin  of  such 
ancestor.    HUlhouse  ▼.  Chester,  3  Day,  166. 

19.  A  died  aeized  in  fee  of  lands  which  had 
descended  to  him  from  his  father,  leaving  uncles 
and  aunts  on  his  father's  side,  and  on  his 
mother's  side,  who  were  the  next  of  kin,  and 
also  children  of  a  deceased  aunt.  It  was  held, 
under  the  New  Hampshire  statute  of  February 
3,  1789,  that  the  land  descended  in  equal  shares 
to  the  uncles  and  aunts  on  both  sides,  but  noth- 
ing descended  to  the  children  of  the  deceased 
aunt.    Parker  y.  Jfims,  2  N.  Hamp.  460. 

20.  In  Rhode  Island,  parents  inherit  the  real 
estate  of  their  children  where  the  latter  die 
without  issue.     Gardner  v.  Collins,  2  Pet.  58. 

21.  Under  the  statute  of  descents  of  that  state 
of  1822,  where  the  intestate  died  seized  of  an 
estate  which  came  to  him  from  his  ancestor  by 
descent,  and  he  lefl  no  children,  but  only  first  and 
second  cousins  of  the  whole  blood,  —  it  was  held 
that  the  first  cousins  were  not  ezclusively  enti- 
tled to  the  estate  as  next  of  kin,  but  that  the  <  > 
second  cousins  also  were  entitled  to  share  by 
right  of  representation  of  their  parents.  Dexter 
T.  Dexter,  4  Mason,  302. 

22.  Under  that  statute,  brothers  and  sisters  of 
the  half  blood  inherit  equally  with  those  of  the 
whole  blood.  Gardner  y.  Collins,  3  Mason, 
396.    S.  C,  2  Pet.  58. 

23.  The  words  ^*  a  descent  from  a  parent  "  to 
a  child,  cannot  be  construed  to  mean  a  descent 
tkraugh  a  parent.  So,  also,  the  words  *<  a  gift  from 
a  parent,'  must  mean,  by  the  act  of  the  parent, 
and  not  through  the  parent  by  the  act  of  another. 
ib.  2  Pet.  58. 

24.  In  New  York,  in  the  distribution  of  the 
real  estate  of  an  intestate,  a  brother  who  has 
been  naturalized,  is  preferred  to  a  nephew  who 
has  also  been  naturalized,  but  who  traces  his 
descent  through  a  father  who  died  an  alien 
prerioas  to  January  1,  1830.  Jackson  v.  Fitz- 
simnums,  10  Wend.  9. 

25.  Where  A  died  seized  of  lands,  leaving  two 
children  of  a  deceased  sister,  and  a  son  of  a  de- 
ceased brother,  his  heirs  at  law,  by  the  fiflh  can- 
on of  the  third  section  of  tne  New  York  act, 
regulating  descents,  such  heirs  must  take  per 
stirpes,  and  not  jter  capita.  Jackson  v.  Thurman, 
6  Johns.  322. 

26.  A,  a  soldier,  in  New  York,  during  the 
rcTolutionary  war,  was  killed  in  1778.  S,  his 
brother,  was  his  heir  at  law,  and  died  about  the 
close  of  the  war,  leaving  C,  his  eldest  son,  and 
other  children.  A  patent,  for  a  lot  of  military 
land,  was  issued  to  A,  in  1807.  In  1809,  C  con- 
veyed all  his  right  in  the  land  to  D.  Held,  in 
an  action  of  ejectment  by  the  heirs  of  B,  to  re- 
cover this  lot,  that  the  title  to  the  lot  was  in  A 
at  the  time  of  his  death,  without  reference  to  the 
thne  when  the  patent  issued  ;  that  if  B  had  died 
before  A,  the  children  of  B,  on  the  death  of  A, 
would,  br  the  fifUi  canon  of  descents,  have  in- 
herited the  lot  as  tenants  in  common ;  that  if  B, 
Buryiving  A,  had  died  seized  of  the  premises,  all 
his  children  would  have  been  entitled,  as  tenants 
in  common,  under  the  first  canon  of  descents ; 
and  that  B,  though  never  actually  in  possession, 
wu  to  be  deemed  to  have  died  seized,  the  lands 
being  waste  and  uncultivated,  and  thus  became 
a  new  stock  of  descent,  so  that  the  conveyance 
of  C  could  only  operate  on  the  right  which  he 
A^  as  one  of  the  co-heirs  of  B.  Jackson  v. 
Howe,  14  Johns.  405. 

27.  Where  A  is  seized  of  a  reversion  expectant 
on  the  determinaUon  of  the  life  estate  of      e     nf 


by  the  curtesv,  as  son  and  heir  of  B,  the  wife  of 
such  tenant,  m  whom  was  the  fee,  A  does  not 
constitute  .a  stock  of  descent,  the  descent  being 
suspended  during  the  life  of  the  tenant.  Bates 
V.  Sehraeder,  13  Johns.  260. 

28.  If  the  next  heir  of  the  person  last  seized 
be  an  alien,  the  lands  do  not  escheat,  but  go  to 
some  remoter  heir,  who  is  capable  of  taking  by 
descent.    Jackson  v.  Jackson,  7  Johns.  214'. 

29.  A  British  subject  bom  before  the  revolu- 
tion cannot  take  lands  in  Pennsylvania  by  de- 
scent.   Jackson  V.  Bums,  3  Binn.  75. 

30.  Under  the  Pennsylvania  act  of  April  19, 
1794,  §  6,  where  one  dies  intestate  without  a 
widow  or  lawful  issue,  but  leaving  a  father, 
brothers,  and  sisters,  the  remainder  in  fee  rests 
in  the  brothers  and  sisters  at  the  instant  the  life 
estate  passes  to  the  father.  M*  Combe  v.  DUlo,  5 
S,  &  R.  304. 

31.  If  an  estate  be  devised  to  one  by  his  fkther 
or  paternal  grandfkther,  and  he  die  leaving 
neither  widow  nor  lawful  issue,  nor  fkther,  his 
mother  is  not  entitled  to  enjoy  the  estate  during 
her  life  under  the  seventh  section  of  that  act. 
Shippen  V.  Izard,  1  S.  &  R.  222. 

32.  Where  A  died  intestate,  seized  of  real  and 
personal  estate  descended  to  him  through  his 
deceased  father,  leaving  a  mother,  and  brothers 
and  sisters,  of  the  whole  blood,  it  was  held,  that 
A*s  brothers  and  sisters  took  the  entire  estate,  as 
if  the  mother  were  dead.  Harris  v.  Hayes,  6 
Binn.  422. 

33.  Where  lands  were  purchased  for  a  daugh- 
ter, after  the  death  of  her  father,  from  the  funds 
of  her  father's  estate,  it  was  held,  that  the  estate 
did  not  come  to  the  daughter  ez  parte  paterna, 
by  the  Pennsylvania  law,  and  would  descend,  on 
her  death,  to  her  brother  of  the  half  blood  on  the 
mother's  side,  in  preference  to  more  remote 
kindred  of  the  whole  blood.     Simpson  v.  Hall,  4 

5.  &  R.  337. 

34.  Settlement  claims,  in  Pennsylvania,  are 
subject  to  the  same  laws  of  descent  as  other 
lands.     Workman  v.  Gillespie,  3  Yeates,  571. 

35.  If  land  be  devised  by  a  grandfather  to  his 
grandson,  who  would  have  succeeded  him  in  case 
of  his  dying  intestate,  such  land  descends  to 
the  devisee's  first  .cousin,  in  case  the  devisee  dies 
intestate,  rather  than  to  a  half  brother,  not  of  the 
blood  of  the  devisor.     Felton  v.  BiUups,  2  Dev. 

6,  Batt.  308. 

36.  Under  the  Maryland  act  of  1786,  c.  45,  to 
direct  descents,  and  its.  supplements,  a  purchaser 
of  the  interest  of  one  of  the  heirs  has  a  right  to 
elect  to  take  the  intestate's  real  estate  at  the 
valuation  of  it  by  the  commissioners.  Jarrett  v. 
Cooley,  6  Har.  &  J.  258. 

37.  But  a  legal  estate  in  severalty  will  not 
vest  in  him,  unless  he  pays  the  other  heirs  their 
proportions  of  the  valuation,  or  executes  his 
bonds  to  pay  the  same.  ib. 

38.  Such  an  election  accompanied  with  his 
ezecutinff  bonds  to  the  other  heirs  for  the  pay- 
ment of  Uieir  respective  proportions,  vests  in  him 
an  estate  in  fee  in  the  whole  land  elected  to  be 
taken,  and  does  not  pass  any  interest  whatever 
therein  to  his  wife.  Stevens  v.  Richardson,  6 
Har.  &  J.  156. 

39.  Such  election  settles  the  estate  in  him 
without  a  deed  from  the  commissioners,  and  he 
takes  as  purchaser,  and  not  by  descent  from  the 
ancestor,  ib. 

40.  The  second  wife  of  the  husband  is  entitled 
to  dower  in  such  lands,  ib. 

41.  A  died  intestate  in  1794,  seized  of  lands, 
leaving  B,  a  son,  and  C,  a  daughter,  between 
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whom  a  diyision  and  partition  were  made  accord- 
ing to  law.  In  171^,  C  died  intestate,  and  with- 
out issue,  leaving  B,  her  brother,  her  heir  at 
law.  In  1810,  B  died  intestate,  and  without 
issue,  or  father,  mother,  brothers,  or  sisters,  or 
*  descendants  from  either,  but  leaving  D,  the  eldest 
son  of  £,  deceased,  who  was  the  eldest  brother 
of  A,  and  who  was  the  eldest  and  onlj  uncle  of 
B,  and  which  E  died  before  B.  He  also  left 
other  children  and  grandchildren  of  £,  and  the 
children,  grandchildren,  and  greatgrandchildren, 
of  sisters  of  A.  Held,  that  the  lands  which 
descended  from  C  to  her  brother  B,  on  his 
death  intestate  and  without  issue,  were  em- 
braced bj  the  said  act  of  1786,  c.  45,  and  were  to 
descend  under  the  prorisions  of  that  act.  Stew- 
art y,  Evans^  3  Har.  Sd  J.  287. 

42.  In  Maryland,  there  is  no  distinction  be- 
tween brothers  and  sisters,  of  the  whole  and 
half  blood,  <^  the  same  father,  where  the  estate 
has  descended  to  them  from  the  father.  Lowe  y. 
Maccuhlnn,  1  Har.  &.  J.  550. 

43.  A  died  in  1783,  having  devised  certain 
lands  to  be  eouallj  divided  between  his  three 
children,  B,  C,  and  D,  and  their  respective 
heirs.  B  and  D  died  intestate,  and  without 
issue,  in  1800.  C  died  in  1803,  intestate,  and 
without  issue,  leaving  no  brother  or  sister  of  the 
whole  blood,  but  leaving  E,  his  uncle,  and  F 
and  G,  his  aunts,  brother  and  sisters  of  the 
whole  blood  to  A.  H,  the  widow  of  A,  and 
mother  of  B,  C,  and  D,  married  again,  and  had 

.  issue.  Held,  that  the  interest  in  the  one  third 
of  the  land  which  was  vested  in  C,  by  the  will 
of  A,  descended  to  his  brothers  and  sisters  of 
the  half  blood,  under  the  second  section  of  such 
act ;  and  that  his  interest  in  the  two  thirds,  which 
were  devised  by  the  same  will  to  C  and  D,  and 
which,  at  their  death,  descended  to  him,  was 
not  embraced  by  any  of  the  provisions  of  said 
act,  and  descended,  at  the  death  of  C,  to  £,  the 
brother  of  A,  to  the  exclusion  of  F  and  G.  Hall 
V.  Jtuobs,  4  Har.  &>  J.  245. 

44.  B^  the  law  of  descent  of  Maryland,  a  per- 
son, claiming  as  heir,  must  prove  himself  heir 
of  the  person  last  seized  of  the  estate ;  and  if  an 
intestate  leaves  a  brother  of  the  whole  blood, 
who  dies  without  issue,  and  without  being  actu- 
ally seized  of  the  estate,  the  estate  will  descend 
to  the  half  blood  of  the  person  so  seized.  Chivai 
V.  Retneekerj  2  Pet.  625. 

45.  The  statute  of  Maryland,  of  1791,  which 
authorises  the  descent,  to  alien  heirs,  of  lands 
held  by  aliens  under  deed  or  will,  does  not  au- 
thorize the  descent  of  lands  purchased  by  an 
alien,  at  a  sale  under  order  of  a  court  of  chan- 
cery, for  which  no  deed  was  executed  before 
the  purchaser  became  a  citizen.  Spratt  v.  Spratt, 
4  Pet.  393. 

46.  Under  the  act  of  1786,  c.  45,  where  one 
dies  intestate  and  without  issue,  seized  of  an 
estate  in  land  by  purchase,  and  not  derived  from 
or  through  either  of  his  ancestors,  such  estate 
descends  to  his  brothers  and  sisters  of  the  whole 
blood  and  their  descendants,  in  equal  degree ; 
and  if  one  of  said  brothers  or  sisters  dies,  leaving 
a  grandchild,  or  any  (the  most  remote)  descend- 
ant, as  his  or  her  heir  at  law,  such  child,  or  de- 
scendant, is  entitled  to  his  interest  in  the  estate, 
as  the  ancestor  would  have  been,  if  living,  and 
takes  the  same  per  stirpes,  and  not  per  eapitm. 
Maxwell  v.  Seney,  5  Har.  d&  J.  23. 

47.  A  died  in  1810,  intestate  and  without  is- 
sue, seized  of  lands  which  descended  to  him  on 
the  part  of  his  father,  leaving  no  mother,  brother, 
or  sister,  or  any  descendants  from  either,  but 


leaving  children  and  grandchildren  of  an  onels 
and  aunts,  the  brother  and  sisters  of  his  father. 
Held,  in  Maryland,  that  the  children  of  the  de  • 
ceased  uncle  and  aunts  took  per  capita.     Stew 
art  V.  ColUer^  3  Har.  &,  J.  289. 

48.  Where  a  testator  devised  to  his  heir  at  law 
the  same  estate  in  lands  which  he  would  have 
by  descent,  it  was  held,  that  the  heir  took  bjr 
descent,  and  not  by  purchase.  Pkilipe  v.  DagH' 
ieU,  1  Har.  ik  J.  478. 

49.  The  statute  of  11  and  12  W.  3,  c.  6 
in  force  in  Maryland,  does  not  apply  to  the  case 
of  a  living  alien  ancestor,  so  as  to  create  a  ti- 
tle by  heirship,  where  none  would  exist  by  the 
common  law,  if  the  ancestor  were  a  natural-bom 
subject.    JlfCreery  v.  StnaermUe,  9  Wheat.  354. 

50.  A  descent  from  brother  to  brother  is  not 
within  the  Maryland  statute,  as  to  descents,  and 
must  be  regulated,  therefore,  by  the  common 
law.    BanUtz  v.  CMey,  7  Crancli,  456. 

51.  Under  the  Maryland  act  of  1825,  relating 
to  illegitimate  children,  it  was  held,  that  a  tract 
of  land  deeded  to  an  illegitimate  son  by  his 
father,  who  had  married  his  own  daughter  by  a 
former  wife,  descended,  on  the  death  of  such  il- 
legitimate son,  without  issue,  to  his  illegitimate 
brothers  and  sisters,  who  were  the  children  of 
the  father  by  his  own  daughter.  Brewer  y. 
Blongher,  14  Pet.  178. 

52.  A  died  intestate,  seized  of  land  on  which 
there  was  alnill,  then  in  full  operation.  On  the 
division  of  the  land,  under  the  Maryland  act  to 
direct  descents,  among  his  heirs,  the  mill  was 
on  the  portion  allotted  to  B,  and  the  dam  cov- 
ered a  part  of  the  portion  allotted  to  C.  Held, 
that  B  nad  a  right  to  use  the  mill  and  dam,  in 
the  same  way,  and  to  the  same  extent,  as  they 
had  been  used  by  A,  in  his  lifetime.  KUgour  ▼. 
Ashcom^  5  Har.  d&  J.  82. 

53.  In  New  Jersey,  where  lands,  tenements, 
or  hereditaments,  come  to  the  person  dying 
seized  by  descent,  devise,  or  gift,  from  some  one 
of  his  ancestors,  —  that  is  to  say,  from  some  per- 
son from  whom  lands  might,  by  the  established 
canons  of  descent,  come  to  him  by  descent, 
—  in  the  absence  of  other  and  nearer  heirs,  then 
brothers  and  sisterf  of  the  half  blood  of  the  per- 
son dying  seized,  who  are  of  the  blood  of  the  an- 
cestor from  whom  the  lands,  tenements,  or  he- 
reditaments, came,  shall  inherit  the  lands,  to  the 
exclusion  of  the  brothers  and  sisters  of  the  half 
blood,  who  are  not  of  the  blood  of  such  ances- 
tors.    Den  V.  Jones,  3  Halst.  340. 

54.  A  married  B,  daughter  of  C,  and  by  her 
had  issue,  D,  £,  and  F.  B  then  died,  and  A 
married  G,  another  daughter  of  C,  by  whom 
he  had  issue,  H.  C  then  died,  leaving  children, 
J,  K,  L,  M,  and  the  said  G,  and  leaving  real 
estate.  G  then  died,  leaving  her  said  daughter 
H.  H  then  died,  leaving  O,  E,  and  F,  her  sis- 
ters and  brothers  of  the  half  blood,  and  J,  K,  L, 
and  M,  her  uncles  and  aunts.  Held,  that  D,  E, 
and  F  should  inherit  the  estate  of  which  H  died 
seized,  to  the  exclusion  of  her  aunts  and  uncles, 
J,  K,  L,  and  M.  ib. 

55.  So,  also,  brothers  and  sisters  of  tlie  half 
blood  by  the  mother's  side  will  not  inherit  lands 
devised  to  the  intestate  by  his  father.  Den  v. 
D'Hart,  2Pen.481. 

56.  Brothers  and  sisters  of  the  half  blood  can- 
not  inherit  to  each  other,  unless  the  estate  is  de- 
rived from  their  common  ancestor,  or  has  been 
acquired  by  the  intestate  by  purchase.  (Pat.  54, 
sec.  3.)     Den  v.  Urison,  1  Fen.  212. 

57.  Lands  obtained  by  devise  from  the  father 
of  the  intestate,  who  dies  without  issue,  and 
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without  brother  or  sister  of  the  whole  blood, 
will  descend  to  &  sister  of  the  half  blood  on  the 
mother's  side,  under  the  New  Jersey  statute  of 
1730.     Den  ▼.  Jif  Knight,  6  Halst.  385. 

58.  So,  also,  brothers  and  sisters  of  the  half 
blood,  bj  the  mother's  side,  inherit,  with  a  sister 
of  the  half  blood  on  the  father's  side,  lands  ac- 
quired by  deed  of  gift  from  the  father.  Arnold 
▼.  DenA,  2  South.  SS2. 

59.  The  children  of  a  deceased  brother  shall 
not  take,  in  exclusion  of  the  grandchildren 
whose  parent  deceased  before  the  intestate ;  but 
the  grandchildren  shall  take  the  share  of  the  pa- 
rent by  representation.    Dtnn  ▼.  Smith,  1  Pen.  7. 

60.  Under  the  Ohio  statute  of  1805,  estate  de- 
scended from  the  father  went  to  the  mother,  as 
next  of  kin  of  the  intestate,  to  the  exclusion  of 
the  brothers  and  sisters  of  the  father.  M'Cul- 
lough  V.  Lee,  7  Ham.  (Part  1st,)  15. 

61.  Under  the  statutes  of  Alabama,  the  de- 
scendants of  deceased  brothers  and  sisters  oc- 
cupy the  situation  of  their  respective  parents, 
as  to  all  other  kindred;  therefore  the  children 
of  a  deceased  brother  or  sister  of  the  whole  blood 
will  be  preferred  to  brothers  and  sisters  of  the 
half  blood.  HUcheoek  y.  Smith,  3  Stew.  d&  Port. 
29. 

62.  In  July,  1807,  it  seems  that  land  in  the 
territory  of  Missouri  did  not  descend  to  the 
brothers  and  sisters  of  half  blood  as  well  as 
those  of  the  whole  blood.  Ravenseroft  y.  Shelby, 
I  Mis.  694. 

63.  In  Illinois,  where  a  person  dies,  leayinff 
no  issue,  or  lather,  but  mother,  brothers,  and 
sisters,  the  mother  is  the  heir  to  her  son's  whole 
estate.     Hays  v.  Thomas,  Breese,  136. 

64.  The  act  of  that  state  of  1823,  regulating 
administrations  and  the  descent  of  intestate's 
estates,  does  not  apply  to  the  estates  of  those 
who  died  before  the  passage  of  the  act.  Belts  y. 
Bond,  Breese,  223. 

65.  Bj  the  laws  of  Kentucky,  regulating  de- 
scents and  distribution,  slaves  are  held  to  be 
real  estate ;  and  for  want  of  issue  of  the  intes- 
tate of  father,  mother,  brothers,  sisters,  and  their 
descendants,  if  there  should  be  no  paternal  or 
maternal  kindred  capable  of  inheriting  on  the 
one  side  or  the  other,  the  whole  goes  to  the  wife 
or  husband  of  the  intestate.  McDonald  v.  Wal- 
ton, 2  Mis.  48. 

^.  Where  land  is  patented  to  the  heirs  of  one 
m  whose  name  it  was  entered  and  surveyed, 
they  take  by  descent.  Frizzle  v.  Veach,  1  Dana, 
211. 


DETINUE. 

1.  In  detinue,  demand  before  smt  is  not  neces- 
sary, except  for  the  purpose  of  entitling  the 
plaintiff  to  damages  for  detention  between  the 
time  of  the  demand  and  the  commencement  of 
the  suit.  Tunstal  v.  M'deOand,  1  Bibb,  186. 
Cole  V.  Cole,  4  Bibb,  340.  Cox  v.  Robertson,  1 
ib.  604.  Anon.  2  Hay.  136.  7notn  v.  WeUs,  1 
BTis.  9.    Jones  v.  Henry,  3  Litt.  46. 

2.  Detinue  lies  where  the  taking  was  tortious. 
ObajUld  v.  ButUa,  1  Mis.  749. 

3.  To  support  an  action  of  detinue,  the  plain- 
tiff must  have  a  property,  either  general  or 
special,  in  the  chattel ;  if  special,  it  must  grow 
out  of  an  actual  possession,  or  be  coupled  with 
ui  intec^t  therein.  Ramsay  v.  Bancroft,  2  Mis. 
151. 

4-  To  maintain  an  action  of  detinue  for  goods, 
the'  plaintiff  must  have  the  right  of  property  in 
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himself,  and  the  immediate  right  of  possession ; 
the  gist  of  the  action  being  the  wrongful  de« 
tainer,  and  not  the  original  taking.  Melton  y. 
McDonald,  2  Mis.  45. 

5.  Detinue  will  not  lie,  except  by  a  person 
having  the  entire  interest  in  the  chattel  sued  for. 
BeU  V.  Hogan,  1  Stew.  536. 

6.  Detinue  may  be  maintained  against  a  de- 
fendant who  has  had  possession  of  the  chattel 
sued  for,  but  has  parted  with  the  possession  be* 
fore  the  date  of  the  writ.  Pool  v.  Adkisson,  1 
Dana,  110.  Detinue  will  lie  against  him  who 
carries  away  and  sells  the  property  of  another, 
without  his  assent,  xb, 

7.  In  detinue,  evidence  is  admissible  to  show, 
on  the  part  of  the  defendant,  that  the  title  was 
not  in  the  plaintiff,  but  in  a  stranger.  Tanner  v. 
Allison,  3  Dana,  422. 

8.  In  order  to  maintain  detinue,  it  is  not  neces- 
sary to  prove  that  the  plaintiff  has  had  actual 
possession.    TunstaU  v.  McClelland,  1  Bibb,  186. 

9.  Detinue  does  not  lie  to  recover  property 
from  the  owner,  on  the  ground  that  such  owner 
had  taken  it  from  the  possession  of  the  plaintiff 
by  force.     Carroll  v.  PathkiUer,  3  Port.  279. 

10.  Detinue  cannot  be  maintained,  where  the 
thing  sued  for  had  ceased  to  exist  when  the  suit 
was  brought.   Caldwdl  v.  Fenwiek,  2  Dana,  332. 

11.  In  detinue,  a  general  charge,  **that  the 
defendant,  though  often  requested,"  &c.,  is  suf- 
ficient, without  stating  a  special  demand  and  re- 
fusal.    Mortimer  v.  Brun^eld,  3  Munf.  122. 

12.  The  plaintiff,  in  detinue,  may  give  in  cvi- 
dence  parol  acknowledgments  by  the  defendant, 
or  by  the  person  under  whom  the  defendant 
claims,  that  the  property  belonged  to  the  plain- 
tiff, for  the  purpose  of  rebutting  an  alleged 
adverse  possession.  Smith  v.  Totone,  4  Munf. 
191. 

13.  In  detinue,  the  plaintiff  must  prove  prop- 
erty in  himself  and  possession  in  the  defendant ; 
but  proof  of  a  possession  anterior  to  the  bringing 
of  the  action  is  sufficient,  unless  he  has  been  le- 
gally dispossessed,  and  this  the  defendant  is  to 
show.     Burnley  y.  Lambert,  1  Wash.  308. 

14.  In  detinue  for  slaves,  the  declaration  must 
aver  that  they  belonged  to,  or  were  the  property 
of,  the  plaintiff.    Kent  v.  Armistead,  4  Munf.  72. 

1^.  An  action  of  detinue  can  be  maintained 
for  a  deed,  note,  or  any  other  muniment  of  title 
or  document  of  debt,  if  the  plaintiff  has  the  prop- 
erty, a  right  to  the  immediate  possession,  and 
it  can  be  identified.  Lewis  v.  Hoover,  1  J.  J. 
Marsh.  500. 

16.  The  maker  of  a  note  given  to  two  executors 
paid  the  amount  of  it  to  one,  taking  his  receipt 
therefor,  the  note  remaining  in  the  hands  of  the 
other.  The  maker  cannot  maintain  detinue  for 
the  note.     Todd  v.  Crookshanks,  3  Johns.  432. 

17.  Detinue  will  not  lie  by  a  husband  for 
slaves  conveyed  by  his  wife's  deed  before  mar- 
riage.    Payne  v.  Hubbard,  2  Law  Rep.  97. 

18.  Where  the  plaintiff  in  detinue  has,  under 
the  Kentucky  act  of  1827,  elected  to  issue  his 
execution  for  the  property  alone,  he  shall  not  be 
defeated  by  a  tender  of  its  assessed  value,  unless 
it  shall  appear  that  the  defendant  cannot  deliver 
the  property.  MDowell  v.  Gray,  5  J.  J.  Marsh.  1. 

19.  In  detinue  against  a  person  individually, 
it  is  no  defence  that  the  defendant  is  an  admin- 
istrator, and  that  the  conversion  was  by  him 
jointly  with  his  coadministrator,  who  was  not 
joined,  as  such  administrator.  Smith  v.  Wig- 
gins,  3  Stew.  221. 

20.  In  detinue  for  a  slave,  the  jury  are  to  de 
termine  the  value  of  the  property ;  and  whei« 
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the  price  of  the  hire  is  proyed,  they  may  law- 
fully infer  the  value  from  it.  Smith  v.  Wiggins, 
3  Stew.  231. 

21.  Where  the  plaintiff,  sued  as  administrator, 
showed  property  in  the  intestate,  and  possession 
and  detainer  by  the  defendant,  since  the  death 
of  the  intestate,  —  held,  that  an  action  would  not 
lie,  the  possession  and  detainer  being  against 
the  administrator  in  his  own  right.  M«uon  v. 
McDonald,  2  Mis.  45. 

22.  Detinue  will  not  lie  to  recover  a  slave, 
hired  out  to  A,  to  continue  in  his  service  until 
demanded,  without  a  special  demand,  unless  the 
hirer  set  up  an  adverse  right  of  property,  dis- 
claiming or  inconsistent  witn  the  hiring.  Grice 
V.  JonM,  1  Stew.  254. 

23.  A  bond  given  by  the  plaintiff,  in  an  action 
of  detinue,  after  the  levy  by  the  officer,  the  same 
being  required  before  the  levy,  is  valid  as  a  com- 
mon-law bond.    Rted  v.  Braghers,  3  Port.  378. 

24.  Against  a  bailee,  detinue  ex  contractu  may 
be  maintained,  though  he  has  parted  with  pos- 
session before  suit,  unless  he  lost  it  by  casualty, 
or  by  lawful  eviction.  Rueker  v.  Hamilton^  3 
Dana,  36. 

25.  After  judgment  in  detinue,  a  new  action 
of  detinue,  against  the  same  defendant  for  the 
same  thing,  in  which  the  former  judgment  is  not 
declared  upon,  but  is  only  relied  on  as  evidence 
of  title,  cannot  be  maintained.  Withers  v.  With- 
srSj  6  Munf.  10. 

26.  In  detinue  for  the  patents  of  several  tracts 
of  land,  the  juiy  should  assess  the  value  of  each 
patent  separately.  Cuimntii^f  v.  Tindall^  4  Stew. 
&,  Port.  357. 

27.  In  detinue  for  a  slave,  the  death  of  the 
slave,  pending  the  action,  will  not  prevent  a  re- 
covery  for  the  value.  White  v.  Ross,  5  Stew.  & 
Port.  123. 

28.  A  plea  in  detinue  for  slaves,  that  the  slaves 
had  been  in  possession  of  the  defendant  in  an- 
other state,  and  that,  by  the  laws  of  such  state, 
such  possession  vested  a  title  in  the  holder,  is 
bad.     Carpenter  v.  Jeter,  4  Stew.  6l  Port.  326. 

29.  The  vendor  of  a  slave  ^ave  a  bond  to  the 
buyer,  with  a  condition,  reciting  that  whereas 
he  had  sold  him  a  slave  for  a  certain  sum  of 
money,  if,  therefore,  the  buyer  should  pa^  the 
said  sum,  and  another  sum  annually  for  hire  of 
the  slave,  until  he  should  pay  the  said  purchase 
money,  which  he  might  do  at  any  time,  when 
the  said  hire  should  cease,  then  the  vendor 
should  convey  to  him  a  lawful  riffht  and  title  to 
the  said  slave,  which  title,  in  the  mean  time, 
should  remain  in  the  vendor.  Held,  that  the 
buyer  was  not  entitled,  under  this  bond,  to  the 
possession  and  property  of  the  slave,  but  the 
vendor  could  recover  m  detinue.  Ervine  v. 
DoUon,  6  Munf.  231. 

30.  The  jury  found  for  the  plaintiff,  in  detinue,, 
but  that  the  slave  died  after  the  suit  was  brought, 
and  gave  no  damages.  Held,  that  the  court 
must  give  judgment  for  the  value  of  the  slave 
u  found,  tiiough  she  was  dead,  the  death  not 
being  put  in  issue  by  plea  pids  dArrein  coniinu' 
ance,    Austin  v.  Jones,  Gilmer,  341. 

31.  After  a  distringas  upon  a  judgment  in 
detinue  has  been  returned  executed,  but  without 
satisfaction,  the  court,  on  the  plaintiff's  motion, 
may  direct  the  distringas  to  be  superseded,  so 
far  as  it  relates  to  the  specific  property,  and  to 
be  executed  as  to  the  alternative  value.  Gar- 
land V.  Bvgg,  5  Munf.  166. 

32  A  treasury  note  was  assigned  by  the 
payee,  by  indorsement  in  writing,  to  A  B,  or 
order ;  then  transferred  by  a  blank  endorsement 


by  A  B ;  afterwards  indorsed  in  full  by  C  D, 
into  whose  hands  it  had  regularly  come,  to  £  F. 
The  note  was  afterwards  stolen  from  the  mail, 
and  came,  by  a  series  of  indorsements,  into  the 
hands  of  a  bona  fide  assiffuee.  Held,  that  it 
might  be  recovered  of  such  assignee,  in  an  ac- 
tion against  him  by  C  D.  Myers  v.  Friend,  1 
Rand.  12. 

33.  After  the  distringas  upon  a  judgment  in 
detinue  has  been  executed  without  satisfaction, 
or  superseded  as  to  the  specific  property,  and 
directed  to  be  executed  as  to  the  alternative 
value,  if  it  appear  to  the  court  that,  in  conse- 
quence of  the  defendant's  persisting  in  with- 
holding the  specific  property,  the  plaintiff  can- 
not get  it  by  the  distringas,  a  ca.  sa.  or  fi.  fa. 
may  DO  directed  to  be  issued  for  the  alternative 
value.  Garland  v.  Bug^r^  5  Munf.  166.  Notice 
of  a  motion  to  supersede  a  distringas,  or  for  a 
ca.  sa.  or  fi.  fa.,  m  lieu  thereof,  need  not  be 
given  by  the  plaintiff  to  the  defendant,  ib. 

34.  In  detinue  for  a  legacy,  the  plaintiff  may 
show  by  the  executor,  if  ne  is  willing  to  testify, 
his  assent  to  the  legacy;  but  he  cannot  prove 
by  him  that  the  testator  had  title  to  the  slave, 
and  could  bequeath  it.  Smith  v.  TotOTie,  4  Munf. 
191. 

35.  In  detinue  for  slaves,  the  defendant  may 
prove,  in  defence,  without  pleading  the  statute 
of  limitations,  that  he,  and  those  under  whom 
he„  claims,  had  possession  of  the  property  in 
controversy  more  than  the  number  of  years  pre- 
scribed  in  such  act  of  limitation  before  the  ac- 
tion was  brought.  Elam  v.  Bass,  4  Munf.  301. 
Nor  can  such  evidence  be  rebutted,  by  the  plain- 
tiff's proving  that,  before  the  said  period  of  limi- 
tation had  elapsed,  he  brought  a  suit  in  chan- 
cery to  recover  the  same  slaves,  which  suit  was 
dismissed,  and  that  within  one  year  after  such 
dismission  he  commenced  his  action  of  deti- 
nue, ib. 

36.  In  detinue  for  a  slave,  the  defendant  hav- 
ing produced  a  bill  of  sale  to  support  his  title, 
the  plaintiff  may  prove  parol  declarations  of  the 
defendants,  disclaiming  title  to  the  slave,  under 
the  said  bill  of  sale,  alier  he  had  notice  of  the 
plaintiff's  purchase,  and  before  he  had  com- 
pleted  his  own  title  by  obtaining  possession. 
Fowler  v.  Lee,  4  Munf.  373. 

37.  In  detinue,  issues  were  joined  on  the  pleas 
of  non  detinet  and  the  act  of  limitations.  A  ver- 
dict, that  the  defendant  doth  detain  the  slaves, 
in  manner  and  form,  &o.,  it  seems,  sufficiently 
answers  both  issues.  Boatright  v.  Meggs,  4 
Munf.  145. 

38.  In  detinue  for  slaves,  defendant  proved 
that  the  plaintiff  brought  to  his  house  one  of  the 
slaves,  who  had  run  away,  and  then  said  he  had 
given  them  to  the  defendant's  wife.  This  is 
not  conclusive  in  his  favor ;  but  the  court  may 
instruct  the  jurv,  that  if,  from  the  evidence, 
they  believed  that  the  plaintiff  did  give  the 
slaves  to  the  defendant,  thev  should  find  for 
him.  ib.  Where  it  appeared,  in  such  action, 
that  the  plaintiff  delivered  the  slaves  to  the  de- 
fendant, to  remain  in  his  service  until  the  plain- 
tiff  should  call  for  them,  and  then  to  be  returned, 
the  court  instructed  the  jury,  tliat  such  posses- 
sion,  under  such  agreement,  was  not  to  be  re- 
garded as  adverse,  unless  the  defendant  proved 
circumstances  to  make  it  so.  ih. 

39.  In  detinue  for  slaves,  the  jury  found  for 
the  plaintiff  the  slaves  in  the  declaration  men- 
tioned, and,  in  proceeding  to  state  their  names 
and  several  values,  recited  the  name  of  one 
of  them  erroneously.      Held,   that  such  crroi 


DETINUE. 


67 


might  be  corrected  bj  reierence  to  the  declura- 
tion.  ih. 

40.  In  detinne  for  slaves,  apon  &  plea  of  mm, 
ietimty  the  defendant  may  give  evidence,  that 
the  deed  nnder  which  the  plaintiff  claims  was 
given  for  the  purpose  of  defrauding  creditors, 
and  is  therefore  void.  Slrattan  v.  MinniSj  2 
Munf.  329. 

41.  In  detinue  brought  in  behalf  of  an  infant, 
for  a  slave,  it  appeared  that  the  slave  had  been 
given  to  the  infant,  and  left  by  the  donor  with 
Sie  infant's  mother,  for  his  benefit,  the  father 
being  dead.  Held,  that  the  possession  by  the 
mother  was  to  be  considered  the  possession  of 
the  infant.    Mortimer  v.  Brun^/Uldf  3  Munf.  122. 

42.  In  detinue,  if  a  negro  woman  by  name, 
and  her  issue,  not  naming  them,  are  demanded 
in  the  declaration,  and  the  jury  find  the  names 
of  the  issue,  the  defect,  if  any,  is  cured  by  the 
verdict.     HoUaday  v.  LUtlepagej  2  Munf.  539. 

43.  In  detinue,  the  failing  to  lay  a  separate 
value  as  to  each  slave  demanded,  is  an  error, 
which  would  be  fatal  on  demurrer,  but  is  cured 
by  a  verdict  severing  the  values,  ik, 

44.  In  deUnue  against  an  administrator,  who 
held  slaves  in  which  his  intestate  had  only  an 
estate  for  life,  terminable  upon  his  dying  with- 
out heir  of  his  body  lawfully  begotten,  which 
event  actually  happened,  —  it  waslield,  thai  he 
might  be  charged  personally,  and  not  as  admin- 
istrator.     Rat^  v.  EppeSj  2  Munf.  479. 

45.  Detinue  will,  in  some  cases,  lie  for  slaves 
conveyed  in  trust,  the  trustee  being  dead.  Rolh- 
uuoR  V.  Brock,  1  H.  &  M.  213. 

46.  In  detinue  for  a  slave,  the  plaintifiT  proved 
that  the  defendant,  whose  wife  was  entitled  to 
the  slave  in  question,  as  part  of  her  dower  in  the 
estate  of  her  former  husband,  had  given   said 
slave  to  the  plaintiff's  wife,  when  a  feme  sole, 
upon  condition  that  her  brothers,  who  had  the 
reversionary  interest,  would  join  in  a  deed,  con- 
veying to  her  the  absolute  title  ;  that  they  prom- 
ised  and  agreed  to  execute  such  deed,  but  never 
did,  and  that  one  of  them  afterwards  refused  to 
do  so.     Held,  on  demurrer,  that  this  evidence 
was  insufficient  to  entitle  the  plaintiff  to  recover. 
FUzhvgh  V.  Beale,  4  Munf  186. 

47.  Detinue  lies  for  a  slave,  though  posses- 
sion has  been  restored  before  issuing  the  war- 
rant.   Merritt  v.  Warmautk,  1  Hayw.  12. 

48.  The  possession  of  slaves  for  three  years,  by 
the  trustees  of  a  religious  society,  is  a  bar  to  the 
action  of  detinue.  While  v.  White,  1  Dev.  &, 
Batt.  260. 

49.  An  action  of  detinue  cannot  be  maintained 
on  a  judgment  in  a  former  action  of  detinue  for 
the  same  property.  Foster  v.  Smoot,  1  A.  K. 
Marsh.  394. 

50.  Where  the  defendant  acquired  possession 
of  the  plaintiff's  property  tortiously,  the  plain- 
tiff may  waive  the  tortious  taking,  and  main- 
tain detinue.  Otoings  v.  Frier,  2  A.  K.  Marsh. 
268. 

51.  In  an  action  of  detinue  by  a  widow,  as 
administratrix  of  her  husband's  estate,  against 
her  father-in-law,  for  a  slave,  circumstances  may 
justiiy  the  inference  by  the  jury  of  a  gift  of  the 
slave  from  the  father  to  his  son,  so  as  to  make 
of  no  weight  the  acknowledgments  of  the  son 
that  the  slave  belonged  to  his  father.  Hooper  v. 
Boner,  1  Overt.  187. 

52.  On  the  return  of  a  distringas,  issued  on  a 
judgment  in  detinue,  the  property  not  having 
Men  delivered,  a  fi.  fa.  will  be  awarded.  MoU 
lojfj.M'  Danid,  1  Overt.  222. 


53.  An  action  of  detinue,  brought  by  a  bus 
band  and  wife  for  property  beIon|ring  to  both  ot 
them,  was  held  good  after  verdict.  Morgan  v. 
Meek,  2  Overt.  169. 

54.  In  detinue  for  negroes,  where  both  parties 
claim  title  from  the  same  person,  the  defendant 
cannot  question  the  title  of  that  person.  Carlyle 
V.  Patterson,  3  Bibb,  93. 

55.  Detinue  will  lie  against  executors  or  ad- 
ministrators for  money  obtained  by  them  in  that 
character.    Mansell  v.  Israel,  3  Bibb,  510. 

56.  A  declaration  in  detinue  should  not  allege 
that  the  defendant  tortiously  acquired  the  prop- 
erty.  ib. 

57.  Detinue  will  lie  to  recover  slaves  obtained 
by  means  of  a  fraudulent  contract,  ib. 

58.  A  declaration  in  detinue,  which  does  not 
allege  either  property  or  possession  in  the  plain- 
tiff, is  defective.    Price  v.  Israel,  3  Bibb,  516. 

59.  A  declaration  in  detinue  should  no{  allege 
a  tortious  taking  by  a  third  party,  nor  a  deten- 
tion bv  such  third  party,  as  well  as  the  defend- 
ant.  io. 

60.  A  plaintiff  in  detinue  must  prove  the 
possession  of  the  property  to  have  been  in 
the  defendant  at  some  period  before  the  date 
of  the  writ.  Burton  v.  Brashear,  3  A.  K.  Marsh. 
276. 

61.  The  death  of  a  slave,  pending  an  action  of 
detinue  to  recover  him,  does  not  abate  the  action. 
Carrel  v.  Early,  4  Bibb,  270. 

62.  The  legal  right  to  slaves  gives  the  owner 
right  to  maintain  an  action  of  detinue  to  recover 
the  possession,  although  he  may  never  have 
been  in  actual  possession.  Smart  v.  Cl^ft,  4  Bibb, 
518. 

63.  One  who  has  the  absolute  property  of  a 
slave,  and  the  right  to  immediate  possession, 
may  maintain  detinue  therefor,  although  he  has 
never  had  actual  possession.  MDoweU  v.  HaU, 
2  Bibb,  610. 

64.  A  slave  belonging  to  A  was  sold  by  B, 
without  authority,  to  C,  and  b^  C  delivered  to 
D.  A  brings  an  action  of  detinue,  and  obtains 
judgment  against  C.  It  seems  that  he  cannot 
afterwards  hrin^  an  action  for  the  same  slave 
against  D,  notwithstanding  his  judgment  against 
Cfis  unsatisfied.  Mwrrell  v.  Johnson,  1  H.  d^  M. 
450. 

65.  Evidence,  from  which  a  jury  might  have 
inferred  that  the  defendant  in  detinue  for  slaves, 
which  he  had  sold,  as  the  agent  of  another,  had 
some  knowledge  of,  and  cooperated  to  defeat 
the  title  of  the  lawful  owner,  was  proper  for  the 
jury.     Pool  V.  Adkisson,  1  Dana,  110. 

TO.  In  detinue,  the  measure  of  damages  is  the 
value  of  the  thing  at  th^  time  of  the  verdict. 
Freeman  v.  Luckett,  2  J.  J.  Marsh.  390. 

67.  In  detinue,  if  the  jury  do  not  find  dam- 
ages, judgment  for  the  thing  detained,  without 
damages,  is  good.  Danid  v.  Prather,  1  Bibb, 
484. 

68.  In  an  action  of  detinue  for  several  articles, 
a  verdict,  giving  several  damag  ^s  for  each  arti 
cle,  is  erroneous,  and  a  judgment  thereon  must 
be  reversed.      Thomas  v.  Blunt,  Litt.  Sel.  Gas 
114. 

69.  If,  in  the  course  of  an  action  of  detinue, 
the  plaintiff  gets  possession  of  the  chattel,  he 
cannot  recover  the  damages.  Morgan  v.  Cone, 
1  Dev.  &  Batt.  234. 

70.  In  detinue  for  a  slave,  damages,  to  the 
amount  of  the  value  of  the  hire  of  the  slave,  are 
recoverable  from  the  time  of  demand.  Carroli 
V.  jf^athkiller,  3  Port.  279. 
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DEVISE. 

I.  Of  th€  Parties. 

II.  Of  the  Estate  wkieh  passes ;  ( &.)  Estate  in 
Fee;  (b.)  Estate  in  Tail;  (c.)  Estate  for 
Life;  (d.)  Other  Estates. 

III.  Of  the  Construction,  and  herein  of  the  Jidmis- 

sibility  of  parol  Evidence  to  vary  or  explain 
the  Devise, 

IV.  Of  Ldmitations,  and  executory  Devises. 

V.  Of  Charges  upon  the  Estate  devised^  and  of 

Powers  to  sell. 
VI.  Of  void  and  lapsed  Devises^  and  of  the  Re- 

publication  and  revocation  of  a  Devise. 
VII.  Cf  Actions  hy  and  against  Devisees, 


I.     Of  the  Parties. 

1.  A  ium-i*iiror,  in  Pennsylvania,  is  incapable 
of  devising  lands,  under  the  act  of  assembly  of 
June  13,  1777.     Moore  v.  Ferr^  1  Dall.  170. 

2.  One  disseized  of  lands  cannot  devise  them 
to  any  one  but  the  disseizor ;  and  to  him  the  de- 
vise operates  as  a  release.  Poor  v.  Robinson, 
10  Mass.  131. 

3.  A  testator,  in  Virginia,  before  the  1st  of 
January,  1787,  could  not  devise  a  tract  of  land, 
of  which  he  was  actually  disseized  when  he  made 
his  will,  and  at  the  time  of  his  death.  Davis  v. 
Martin,  3  Munf.  285. 

4.  The  statute  of  New  York,  1784,  incorporat- 
ing churches,  does  not  enable  them  to  take 
lands  by  devise.  Jackson  v.  Hammondj  2  Caines*s 
Cas.  336. 

5.  A  testator  devised  his  lands  to  the  use  of 
the  Catholic  priest  who  should  succeed  him. 
Held,  that  a  priest,  though  regularly  ordained  in 
Europe,  but  not  authorized  by  the  bishop  of  this 
country,  could  not  claim  the  estate.  Browers  v. 
Fromm,  Addis.  362. 

6.  A  devise  to  an  unborn  illegitimate  child, 
where  the  mother  is  described,  is  valid.  PreUt 
V.  Flamer,  5  Har.  &  J.  10. 

7.  Devisees  will  take  by  their  popular  name, 
if  the  intent  of  the  testator  be  clear.  Sutton  v. 
Cole,  3  Pick.  232. 

8.  A  parish  may  take  and  hold  a  devise  to  be 
applied  to  the  use  of  schools,  ib. 

9.  A  testator  devises  lands  to  li  parish,  to  be 
confined  to  the  use  of  the  inhabitants  of  the  town 
in  which  the  parish  is  situated.  Part  of  the 
members  of  the  parish  were  inhabitants  of  ai^oth- 
er  town.  Held,  that  that  part  of  the  members 
of  the  parish  could  not  take,  not  being  a  corpo- 
ration, and  that  they  could  not  take  as  ten- 
ants in  common.  Barker  v.  Wood,  11  Mass. 
419. 

10.  A  testator  devised  **  to  the  church  of  the 
North  Baptist  church,  in  the  town  of  S.,"  two 

Sieces  of  land,  with  the  buildings  thereon ;  the 
rst  '*  to  lie  as  a  parsonage  forever,"  and  the 
rents  and  profits  of  the  other  "  to  be  paid  to  said 
church,  for  the  sole  purpose  of  supporting  the 
gospel  in  the  North  Baptist  meeting-house ;  and 
then  added,  '^  when  said  church  shall  neglect,  or 
refuse,  to  keep  a  regular  authorized  minister  to 
preach  among  them,  or  shall  be  moved  to  any 
other  place,  or  shall  alter  in  any  way,  or  form 
the  church  in  different  sentiments,  or  shall  offer 
to  move  the  property  into  any  different  place, 
then  the  property  and  land  to  return  to  my  heirs 
at  law.  So  long  as  said  church  shall  fulfil  as 
aforesaid,  they  may  give  a  part  to  the  poor  of 
said  church."  It  was  held,  that  this  devise  was 
to  the  church  of  the   North   Baptist  congrega- 


tion, and  not  to  the  congregaCon,  nor  to  tlu 
church  in  trust  for  the  congregation.  Lock' 
wood  V.  Weed,  2  Conn.  287. 

11.  A  testator  devised  personal  property  to  a 
town  to  build  a  school-house  in  a  certain  place, 
and  gave  his  wife  the  residue  of  his  estate 
Held,  that  his  personal  representatives  had, 
through  her,  a  contingent  interest,  and  might 
recover  the  property  for  a  forfeiture,  after  the 
death  of  the  residuary  legatee.  Clapp  v.  Stougk- 
ton,  10  Pick.  463. 

12.  Where  real  and  personal  estate  is  given 
on  condition,  the  interest  of  the  donor  passes 
under  a  gift  of  the  residue  of  his  estate,  and  the 
heirs  and  representatives  of  the  devisees  will 
take  it  after  their  death,  ib.  462. 

13.  Propertv  was  devised  by  a  father  **  to  the 
youngest  child  who  should  attain  the  age  of 
twenty -one  years,"  and  certain  other  property 
"  to  the  next  youngest  child  who  should  attain 
the  age  of  twentv-one  years."  The  two  young- 
est children  at  the  time  of  the  testator's  deau 
died  before  they  came  of  age,  and  the  estates 
went  to  the  two  next  youngest  who  came  of  age, 
and  survived.  Heyward  v.  Brailsford,  2  Baj, 
255. 

14.  A  devise  "to  nephews  and  nieces  of  every 
description  mentioned  in  the  will,"  does  not  in- 
clude ''children  "  of  nephews  and  nieces,  who 
are   mentioned  as   such   in   the  will.     LeinsJ 
Fisher,  2  Teates,  196. 

15.  A  devise  to  the  first,  and  every  other  son, 
of  the  testator's  son,  was  held  to  include  post- 
humous grandchildren  of  the  testator.  Stedfut 
V.  Jficoll,  3  Johns.  Cas.  18. 

16.  Under  a  devise  to  testator's  grandchildren 
and  the  children  of  his  son.  A,  deceased,  a  posthu- 
mous grandchild,  en  ventre  de  sa  mitre  at  the  time 
of  making  the  will,  and  of  testator's  death,  takes 
a  grandchild's  share.  Swift  v.  Dufield,  5  S.  & 
R.  38. 

17.  Remainder  "  to  children  and  their  heirs," 
includes  the  testator's  granddaughter.  Jfeave  v. 
Jenkins,  2  Teates,  414. 

18.  A  devised  his  real  estate  to  his  four  children, 
in  separate  parcels ;  and  provided  that  if  any  of 
them  should  die  without  issue  of  their  body  or 
bodies  lawfully  beffotten,the  share  of  the  deceased 
shall  be  equally  divided  between  the  survivors. 
Two  died,  leaving  issue,  and  one  died  without  is- 
sue. Held,  that  the  surviving  child  of  the  testator 
took  the  share  of  the  latter,  in  exclusion  of  the 
testator's  grandchildren.  Jackson  v.  Thomp" 
son,  6  Cow.  178. 

19.  A  testator  bequeaths  legacies  to  the  two 
oldest  children  of  a  person,  not  naming  them, 
and,  after  the  death  of  one  of  them,  makes  a  cod- 
icil confirming  his  will,  so  far  as  not  altered  by 
the  codicil,  and  takes  no  notice  of  the  legacies. 
Held,  the  two  oldest  children  living  at  the  tes- 
tator's death  should  take  the  legacies.  Miles  v. 
Bovden,  3  Pick.  213. 

20.  A  testator  gave  his  niece  A  the  intetest  of 
$1000  during  her  life,  and  at  her  decease,  the 
principal  to  be  equally  divided  among  her  chil- 
dren, payable,  with  interest,  to  them,  on  arriTing 
at  twenty -one.  A  son  of  A  died  over  twenty- 
one,  before  his  mother.  Held,  that  the  interest 
in  the  legacy  vested  in  him.  Shattuck  ▼.  Sled- 
man,  2  Pick.  468. 

21.  A  devised  real  estate  to  his  three  sons,  ■*  if 
they  should  live  to  become  of  age."  Held,  that, 
during  their  minority,  the  property  went  to  the 
heir  at  law.  Jackson  v.  Winne,  7  Wend.  47.  It 
seems,  however,  that  the  heir  in  such  case  takes 
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only  ai  trustee,  and  not  in  his  own  right.    Jack- 
son Y.  Wimu^  7  Wend.  47. 

22.  A  deriae  was  made  to  **  B,  when  he  re- 
turns,  &«.'*  Held,  that  the  heir  at  law  was  en- 
titled to  hold,  nntil  it  appeared  that  B  retamed. 
Denn  ▼.  Lttt/e,  Coze,  152. 

23.  A  devise  was  to  a  grandson,  of  one  third 
of  the  testator's  estate,  with  a  proviso,  that  if  he 
dies  before  he  arrives  to  the  a^e  of  twenty-one, 
or  before  be  has  heirs  of  his  body,  said  estate 
shall  go  to  his  daughters.  It  was  neld,  that  the 
grandson  took  the  estate,  on  his  arrival  to  the 
age  of  twenty-one,  though  he  dies  without  heirs 
of  his  body.    Williams  v.  Dickerson^  2  Root,  191. 

24.  A  devise  to  a  man,  and  to  the  male  heir 
of  his  body  lawfully  begotten,  in  fee  tail,  vests  a 
right  in  Ul  his  sons  to  take  and  to  hold,  upon 
his  decease,  in  the  same  manner  and  proportion 
as  they  would  inherit  their  father's  estate.  Lat' 
shu  V.  Larabee,  1  Root,  555. 

25.  A,  after  devising  real  and  personal  estate 
to  his  widow  for  life,  gave  a  lot  to  "  his  heirs,  A 
and  B,  in  fe^  simple,  forever ;  if  one  of  them 
should  die,  the  property  to  descend  on  the  other, 
and  in  case  both  of  them  die,  the  property  to 
descend  on  his  widow.''  It  was  held,  that,  on 
the  death  of  A  and  B  without  lawful  issue,  the 
tot  descended  to  the  testator's  widow.  Jackson 
T.  Sirang,  1  Hall,  1. 

26.  Four  negroes,  and  their  increase,  were 
bequeathed  to  the  testator's  two  children.  If 
either  of  the  children  died  before  the  age  of 
twentv-one,  or  marria^,  leaving  no  heir  law- 
'ullj  begotten,  his  moie^  was  to  revert  to  the 
survivor.  If  both  died,  leaving  no  heir  as  above- 
mentioned,  the  property  was  to  revert  to  the  tes- 
tator's &ther,  and  his  heirs.  One  child  died 
under  age,  unmarried,  and  then  his  grandfather 
died.  The  other  child  then  died  under  age,  and 
unmarried,  and  the  slaves,  and  their  increase, 
went  to  the  grandfather's  heirs.  McDonald  v. 
M'MuUen^  2  Rep.  Con.  Ct.  91. 

27.  Testator  devises  his  estate,  real  and  per- 
sonal, among  others,  *^  to  his  sons,  J.  and  £. ;  and 
if  either  of  said  sons  die  unmarried,  and  without 
lawful  issue,  the  survivor  is  to  enjoy  the  estate 
of  his  deceased  brother,"  dkc.  J.  married,  but 
died  without  issue.  Held,  that  J. 's  share  did  not 
descend  to  £.    Dam  v.  Woodtoard,  1  Teates,  316. 

28.  A  devised  his  farm  in  P.  to  *'  the  yearly 
meeting  of  people  called  Quakers,  of  New  Enff- 
land,  in  aid  of  the  charitable  fund  of  the  board- 
ing school  established  by  Friends,  in  Providence ; 
to  them,  and  their  successors  in  the  same  faith, 
forever.'*  After  other  devises,  he  gave  the  resi- 
due of  his  estate  to  B.  The  "yearly  meeting  " 
was  composed  of  individuals,  whose  names  were 
ascertained.  It  had  existed,  as  an  organized 
body,  from  the  year  1683  to  the  death  of  the  tes- 
tator, but  had  done  no  acts,  which  it  could  not 
have  performed  without  being  incorporated.  In 
ejectment  for  the  land  devised,  brought  by  the 
heirs  at  law  of  A,  against  a  tenant  in  possession 
under  the  **  yearly  meeting,"  and  also  under  B,  — 
it  was  held,  1.  that  the  individuals  who  com- 
posed the  *•  yearly  meeting,"  at  the  testator's 
death,  could  not  talce  the  lands  devised ;  2.  that 
the  "  yearly  meeting,"  as  a  voluntary  associa- 
tion, could  not  take  it ;  3.  that  there  was  no  pre- 
sumption of  a  charter  of  incorporation;  4.  that 
if  it  were  a  corporation,  it  could  not  take  un- 
der this  devise,  unless  explicitly  authorized,  by 
▼irtue  of  its  corporate  powers,  to  hold  property 
m  trust  for  others ;  5.  that  the  devise  could  not 
be  rjstained  in  this  action  as  a  "  charity ;  "  6.  that 
the  subject  of  such  devise  descended  to  the 


heirs  a  law  of  the  testator,  and  did  not  go  to 
the  residuary  legatee.  Greene  v.  DemUs^  6 
Conn.  292. 

29.  A  testator  devised  to  his  daughter,  M., 
twenty  shillings,  as  her  full  legacy,  and  in  bar  of 
any  claim  she  might  have  on  his  estate.  He 
then  gave  a  tract  of  land  to  her  heirs,  lawfully 
begotten  on  her  body,  to  be  held  by  them  under 
the  limitations  contained  in  the  devise  to  the 
heirs  of  A.  V.  He  then  devised  to  A.  V.,  and 
his  heirs  lawfully  begotten,  a  tract  of  land,  with 
sundry  limitations  over.  At  the  time  the  will 
was  made,  M.  had  a  daughter,  and  afterwards  a 
son,  who  died  immediately  after  his  birth.  Held, 
that  the  daughter  of  M.  took  by  purchase,  as 
heir  apparent  at  the  death  of  the  testator.  Pen* 
dleton  V.  Vandetier,  1  Wash.  381. 

30.  A  devise  was  made  to  J .  of  a  tract  of  land, 
provided  he  lived  upon  and  improved  it,  and  en- 
joyed it;  then  to  J.'s  lawful  issue  living  at  J.'s 
death,  J.  to  have  no  power  of  disposing  of  the  land 
by  seal.  The  rest  of  testator's  lands  were  given 
to  three  other  sons,  to  be  equally  divided  among 
them ;  and  in  case  any  of  the  four  sons  die  with- 
out issue,  the  survivors,  or  their  issue,  to  have 
equal  parts  of  such  deceased's  portion.  J.  en- 
tered on  the  land,  and  after  the  birth  of  his  eldest 
son,  L.  H.,  suffered  a  common  recovery  to  him- 
self, in  fee.  It  was  held,  that,  on  the  decease  of 
J.,  his  eldest  son,  L.  H.,  took  the  land,  to  the  ex- 
clusion of  the  other  children  of  J.  Hoge  v.  Hoge^ 
1  S.  &;  R.  144. 

31.  A  testator,  after  making  other  devises,  de- 
vised all  the  residue  of  his  estate  to  his  children, 
naming  them,  "  and  also  to  the  heirs  and  legal 
representatives  of  his  daughter  £.,  deceased,  to 
be  equally  divided  among  each."  Held,  that  the 
children  of  £.  took,  by  representation,  their  por- 
tion, to  be  equally  divided  among  them.  Billins* 
lea  V.  Mercrombicj  2  Stew.  Sl  Port.  24. 

32.  Under  a  devise  to  H.  F.  and  others,  and 
their  children,  heirs,  and  assies;  H.  F.  and  her 
children,  one  sixth,  &c.,  —  it  was  held,  that  H. 
F.'s  children  took  directly  with  their  mother 
Graham  v.  Flower,  13  S.  6l  R.  439. 

33.  A  devise  of  lands  to  the  testator's  son 
John,  when  he  arrives  at  the  age  of  twenty-one 
years,  to  hold  to  him,  his  heirs  and  assigns,  for- 
ever, is  a  vested  devise ;  and  in  case  of  the  death 
of  the  son,  intestate,  under  a^e,  unmarried,  and 
without  issue,  after  the  death  of  his  father,  his 
mother  surviving  him,  the  estate  devised  shall 
not  go  to  his  eldest  brother  as  his  heir  at  common 
law,  but  be  distributed  equally  among  his  broth- 
ers and  sisters.     Kerlin  v.  JBtoZ,  1  Dadl.  175. 

34.  J.  F.,  having  two  sons  and  a  daughter,  de- 
vised a  plantation  to  his  son  M.  in  fee.  M.  died 
in  his  minority,  intestate,  and  without  issue. 
Held,  that  the  land  should  not  ^  to  the  heirs  of 
M.  at  common  law,  but  be  divided  among  his 
brothers  and  sisters  according  to  the  supplemen- 
tal intestate  law  of  Pennsylvania.  Anon,  1 
Dall.  20. 

35.  A  devisee  of  land  takes  it  directly  from  the 
testator  under  the  will.  The  executor  derives 
his.  power  over  the  goods  of  the  testator  through 
the  ordinary  ;  but  not  so  with  regard  to  land  de- 
vised.    Crosland  v.  Murdoch,  4  M*Cord,  217. 

36.  A  testator  devised  to  his  wife  for  life,  or 
while  she  remains  his  widow ;  and,  in  case  she 
married,  then  the  property  to  be  divided  as  the 
law  directs.  Held,  that,  on  the  testator's  death, 
his  children  took  a  vested  remainder.  Bates  v. 
Webb,  8  Mass.  458. 

37.  P.  devises  lands  to  his  daughter  C.  <*  dur- 
ing the  term  of  her  life,  and*  immediately  aftet 
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ber  deatli,  unto  and  among  all  and  cYcry  such 
child  and  children  as  the  said  C.  shall  have, 
lawfully  begotten  at  the  time  of  her  death,  in 
fee  simple,  equally  to  be  divided  between  them, 
«hare  and  share  alike."  By  this  devise,  all  the 
children  of  C.  living  at  the  time  of  the  death 
of  the  devisor,  take  a  vested  remainder  in  fee  ; 
and  if  C.  has  any  children  afterwards  bom,  the 
estate  opens  for  their  benefit,  and  the  remainder 
vests  in  them  and  their  heirs,  in  common  with 
the  children  living  at  the  death  of  the  devisor. 
Dae  V.  Provoost,  4JohnB.  61. 

38.  A  remainder  in  lands  is  devised  to  all  the 
sons  of  the  tenant  for  life,  to  be  their  property. 
The  remainder  vests,  on  the  testator's  death,  m 
the  sons  then  bom,  and  opens  to  let  in  any  that 
may  afterwards  be  bom.  Dingley  v.  Dingtey,  5 
Mass.  535.  So,  where  it  is  devised  generally 
to  the  sons  of  the  tenant  for  life,  it  opens  and 
l<^t8  in  those  bom  after,  the  making  of  the  will,  ib, 
Miter  of  a  chattel,  in  which  there  can  be  no  re- 
mainder. iS, 

39.  A  testator  gave  his  wife  the  income  and 
improvement  of  ul  his  estate,  real  and  personal, 
so  long  as  she  should  live  and  remain  his  widow, 
and  the  remainder,  after  the  decease  or  marriage 
of  his  widow,  to  be  distributed  in  the  same  man- 
ner as  if  it  had  not  been  devised.  Held,  that, 
on  the  death  of  the  testator,  a  reversionary  inter- 
est in  fee  vested  in  the  children  then  living. 
JVhitney  v.  Whitney,  14  Mass.  88. 

40.  The  testatrix  left  a  lot  to  D.,  charged  with 
a  payment  to  W.  D.  died  in  her  lifetime.  His 
heirs  take  the  lot  charged  with  the  payment  to 
W.     Eleanor  JioioelVs  vfiU,  1  Browne,  311. 

41.  After  paying  debts  with  his  personal  es- 
tate, the  testator  devised  his  real  estate  to  his 
wife,  to  be  undivided,  and  enjoyed  by  her  and 
his  children  till  the  youngest  came  of  age ;  and 
if  she  marries,  to  have  £30  per  annum,  &c. ; 
and  all  the  children  to  have  an  equal  share  of  his 
real  and  personal  estate,  dkc.  It  was  held,  that 
the  real  estate  vested  in  the  children  on  the 
death  of  the  testator,  though  they  did  not  come 
into  possession  till  the  youngest  reached  twen- 
ty-one, or  the  widow  married.  Totem  v.  Totem, 
I  Miles,  309. 

4S.  A  testator  gave  <<  to  the  town  of  A,  forever, 
after  the  decease  of  his  wife,  all  the  laiid  which 
he  had  before  given  her  during  life,  to  use  and 
improve  forever,  and  positively  ordered  that  the 
same  be  not  sold,  but  be  rented  out,  and  the 
rents  applied  towards  the  support  of  a  gospel 
minister  m  said  town ;  and  as  to  the  remainder  of 
his  estate,  real  and  personal,  he  ordered  his  ex- 
ecutors, at  their  option,  to  distribute  the  same  to 
and  among  the  pogr  of  said  town  as  he  had  been 
used  to  do.'*  Held,  that  on  forfeiture,  the  land 
passed  to  the  executors,  as  residuary  devisees, 
and  not  to  the  heirs  at  law  of  the  testator.  Brig- 
ham  V.  Shattuck,  10  Pick.  305. 

43.  A  testator  devised  that  his  wife  should 
hold  the  whole  of  his  estate,  until  his  chil- 
dren severally  came  of  age,  and  that  they,  be- 
fore they  took  possession,  should  give  securi- 
tv  for  the  maintenance  of  his  wife.  Held,  that 
she  was  entitled  to  regain  possession  of  the  es- 
tate until  such  provision  was  made.  Jacksonv. 
Wright,  3  Wend.  109. 

44.  A  testator  gave  to  his  executors  a  certain 
sum  of  mdney,  in  trust  that  they  should  invest 
it  in  some  secure  property,  and  pay  the  interest 
accruing  upon  it  to  his  daughters,  in  equal 
shares,  at  their  discretion,  and  also  such  part  of 
the  principal,  not  exceeding  one  half,  as  they 
should  think  advisable ;  the  residue  to  be  paid  to 


the  children  of  his  two  daugnttrs  in  equal  pro* 
portions,  upon  the  decease  of  the  daufnters  re- 
spectively,- or  when  the  children  should  re< 
spectively  arrive  at  the  afi[e  of  twentv-one  years, 
whichever  should  first  happen ;  he  then  di- 
rected, that  if  either  of  his  daughters  should 
become  a  widow,  then  his  executors  should  pay 
her  **  one  half  of  the  sum  aforesaid  in  six  montha 
from  the  decease  of  her  husband."  It  was  held, 
that,  when  one  of  the  daughters  became  a  widow, 
she  was  entitled  to  one  half  of  the  sum  allotted 
to  her  and  her  children.  Stevens  v.  Kent,  2  N 
Hamp.  186. 

45.  Where  a  testator  gives  his  wifb  a  life  es- 
tate in  one  third  of  his  property,  and  his  sons 
equal  shares  of  the  balance,  j^ithout  devising  the 
widow's  portion  after  her  decease,  it  was  held, 
that  the  sons  took  ^hat  portion.  JIfCayw.  Hu 
gus,  6  Watts,  345. 

46.  A  devised  his  house  to  his  wife  for  life,  af- 
ter the  payment  of  his  debts,  remainder  to  hia 
children.  The  widow  and  children  mortgaged 
the  house  for  a  debt  of  one  of  the  children,  and 
the  house  was  sold  under  the  mortgage.  Held, 
that  the  surplus  should  be  paid  to  the  widow,  on 
security  being  given  that  her  executors  should, 
after  her  death,  account  for  it  to  those  in  re- 
mainder ;  or,  if  such  security  was  not  given, 
that  it  be  paid  to  those  in  remainder,  upon  their 

fiving  security  to  pay  the  interest  to  the  widow, 
uring  her  life.     Bloar^field  v.  Budden,  2  Dall. 
183. 

47.  A  will  contained  the  followingr  devise. 
**  And  my  will  and  desire  is,  that  all  my  planta- 
tion, &c.,  be  in  possession  of  A,  for  the  use  and 
maintenance  of  her  an<f  her  daughter  B,  until 
the  said  B  arrives  at  the  age  of  sixteen  years , 
then  the  said  land  to  belong  to  B,  and  to  her 
heirs  and  assigns  forever."  B,  the  illegitimate 
daughter  of  the  testator,  died  under  the  age  of 
sixteen  years,  intestate,  unmarried,  and  without 
issue.  Held,  that  the  estate  was  vested  in  B, 
and  liable  to  escheat  for  want  of  heirs  of  her. 
Thomas  v.  Wootton,  4  Har.  &,  M*Hen.  42d. 

48.  The  title  of  an  heir  by  descent,  or  of  a 
devisee,  to  an  estate  unconditionally  deVised  to 
him,  immediately  vests  on  the  death  of  the  de- 
visor, but  leaves  the  title  encumbered  with  all 
the  liens,  which  have  been  created  by  the  party 
in  his  lifetime,  or  by  the  law  at  his  decease. 
Wilkinson  v.  Leland,  2  Pet.  627. 


II.     Of  the  Estate  which  passes. 
(  a.)  Estate  in  Fee. 

49.  A  devise  of  land,  in  general  terms  and 
without  words  of  perpetuity  or  inheritance,  will 
pass  a  fee  simple.  Hall  v.  Goodtoyn,4  M'Cord, 
442.  Peyton  v.  Smith,  ib.  476.  ScanWit  v.  Por- 
ter, 1  Bailey,  427.    Bedon  v.  Bedxm,  2  ib.  231. 

50.  No  technical  words  are  necessary  to  con- 
vey a  fee ;  and  the  intention  of  the  testator,  to  be 
collected  from  the  whole  of  the  will,  is  to  gov- 
ern.   Jackson  V.  Bahcock,  12  Johns.  389. 

51.  Where  a  ;uan    devised   as   follows, — "I 

five  to  my  wife  M.  B.,  after  payment  of  mv 
ebts  and  funeral  changes,  all  my  estate,  both 
real  and  personal,  that  I  may  be  in  possession  of  at 
my  decease,  to  be  at  her  absolute  disposal,  accord- 
ing to  an  agreement  made  and  entered  into  with 
her,  on  the  27th  October,  1802,  and  previous  to 
our  marriage  ;  it  being  my  intention,  if  my  said 
wife  should  die  before  me,  that  my  real  and  per 
sonal  estate  shall  be  divided  among  my  said 
children,  their  heirs  anc  ass  ^ns,"  —  it  was  held. 
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Ihat  the  wife  took  a  f^e,  not  by  implication,  but 
by  force  of  the  words  *•  all  my  estate  to  be  at 
her  absolute  disposal.'*  Jackson  v.  Babeock,  12 
Johns.  389. 

52.  Since  the  statute  of  wills,  (in  New  York,) 
as  well  as  before,  a  will  may  be  construed  in 
connection  with  another  instrument  in  writing 
to  which  it  refers ;  and  as,  by  reference  to  the 
agreement  in  writing,  mentioned  in  the  will,  it 
appears  that  it  was  intended,  that  ailer  the 
death  of  one,  the  other  party  should  have  the 
full  benefit  of  surrivorship  in  the  joint  property 
created  by  that  agreement,  the  agreement  shows 
the  intention  of  the  testator  to  dispose  of  the 
fee.  ib. 

53.  The  use  of  the  word  <«  heirs,"  in  the  de- 
vise to  the  children,  does  not  show  that  it  was 
the  intention  of  the  testator  to  limit  the  deyise  to 
his  wife,  for  her  life  only.  ib. 

54.  A  deyise  to  **  my  son  N.  and  his  male 
heirs  forever,"  is  an  absolute  estate  in  the  sons 
of  the  devisee.     Chappel  v.  Brewster,  Kirby,  175. 

55.  A  devise  of  lands  to  A  for  life,  remainder 
to  her  heirs  and  their  assigns  forever,  vests  a 
fee  simple  in  A.     Bishop  v.  Selleek,  1  Day,  299. 

56-  A  devise  in  these  words,  '*  I  will  all  my 
landed  property  in  N.  to  F.,  son  of  F.,*'  gives  to 
the  devisee  a  fee.  Fogg  r.  Clark,  1  N.  liamp. 
163. 

57.  A  direction  to  one  to  pay  the  debts  of  the 
testator,  does  not  give  an  estate  in  fee  by  impli- 
cation, there  being  an  express  limitation  of  an 
estate  for  life.  Tanjur  r.  Livingston,  12  Wend. 
83.  Nor  will  the  direction  to  satisfy  a  mortgage 
give  a  fee,  a  contrary  disposition  having  been 
made  in  another  part  of  the  will.  ib. 

56.  A  devise  of  «  all  the  estate  called  Marrow- 
bone, in  the  county  of  Henry,  containing  by  es- 
timation 2585  acres  of  land,  carries  the  fee." 
Lambert  v.  Paine,  3  Cranch,  97. 

50.  But  the  word  "  tenements,**  in  a  will,  has 
never  been  construed,  without  other  circum- 
stances, to  pass  a  fee.  Wright  v.  Denn,  10 
Wheat.  204. 

60.  A  devise  of  all  worldly  estate,  land,  tene- 
ments, and  messuagres,  to  be  freely  possessed 
and  enjoyed  by  the  devisee,  passes  a  fee  simple. 
Camfbtli  V.  Carson,  12  S.  &  R.  54. 

61.  A  testator  devises  all  his  ^<  estate,  real, 
persona],  and  mixed,  goods  and  chattels,  what- 
ioerer  or  wheresoever  they  may  be  found  be-' 
lon^ng  unto  him  for  any  cause  whatsoever." 
This  gives  a  fee  in  his  real  estate.  Broion  v. 
Wood,  17  Mass.  68. 

62.  A  devise  of  house  and  lot  to  A,  as  his  own 
property,  carries  a  fee  simple.  Stoeter  v.  Stoever, 
9S.&k.434. 

63.  The  word  "estate"  passes  a  fee.  Jack- 
ton  V.  Merrill,  6  Johns.  185. 

64.  "A  devise  of  all  testator's  real  estate," 
passes  a  fee.     Carr  v.  JeannereU,  2  M'Cord,  66. 

65.  So  a  devise  "  of  all  testator's  real  and  per- 
lonal  estate,"  passes  a  fee  in  the  realty.  Morri* 
ton  V.  Sempie,  6  Binn.  94. 

66.  A  devise  to  A  and  B  as  trustees,  and  to 
their  heirs,  and  to  the  survivor  of  them,  and  his 
heirs,  passes  a  fee  simple.  Ctreen  v.  Blake.  1 
Fairf.  16. 

67.  The  word  "  estate,"  in  the  preamble  of  a 
will,  may  be  so  incorporated  into  the  devise,  as 
to  pass  a  fee.     Watson  v.  PoweU,  3  Call,  265. 

^.  A  testator  devised  lands  to  his  son,  without 
limitation,  declaring  in  the  preamble  of  his  will 
that  he  intended  to  dispose  of  "  his  estate,"  and 
towards  the  conclusion,  that  he  had  disposed  of 
'*  his  estate  "  according  to  his  will.     Held,  that 


his  son  took  a  fee  in  the  lands.     Davies  v.  Mil' 
ler,  1  Call,  127. 

69.  In  a  devise  to  a  testator's  son,  but "  shoulc 
he  die  before  he  is  of  age  or  has  lawful  issue, 
then  over  to  the  surviving  children  of  the  testa- 
tor, the  word  "or"  was  construed  **and  ;"  and 
it  was  held,  that  the  son  took  a  fee,  which  be- 
came indefeasible  on  his  attaining  full  age,  and 
that  the  limitation  over  was  defeated,  although 
the  son  afterwards  died  without  having  had  is- 
sue.    Scanlan  v.  Porter,  1  Bailey,  427. 

70.  By  a  devise  of  land  to  F.,  and  his  heirs 
and  assigns  forever,  subject  to  the  payment  of  a 
sum  to  P.  by  instalments,  and  in  case  F.  died 
before  twenty-one,  or  without  issue,  his  share  in 
testator's  estate  to  go  to  P.,  his  heirs  and  as- 
signs, &^c.  &c.,  —  it  was  held,  that  F.  took  an  es- 
tate in  fee  simple,  which  became  absolute  when 
he  reached  the  age  of  twenty-one.  Hauer  v. 
Sheetz,  2  Binn.  532. 

71.  So  under  a  devise  to  R.  and  his  heirs,  after 
the  death  of  the  testator's  wife,  and  in  case  R.  dies 
before  coming  of  age,  W.  to  have  the  estate  on 
certain  conditions,  &c.  &c,  —  it  was  held,  that 
the  fee  simple  vested  indefeasibly  in  R.  when  he 
attained  the  age  of  twenty-one.  Welsh  v.  Elliott, 
13  S.  Sd  R.  205. 

72.  A  devise  was  to  the  testator's  wife,  until  his 
son  P.  should  attkin  the  age  of  twenty-one  years, 
and  after  P.  should  attain  that  age,  that  he  should 
enter  into  possession,  dec.  Ac.,  to  him,  his  heirs 
and  assigns  forever ;  but  if  the  said  P.  should 
die  before  he  attains  the  age  of  twenty-one,  or 
without  lawfhl  issue,  then  *  the  premises  *to  de- 
scend to  the  testator's  heir  male,  in  fee  simple. 
P.  attained  the  age  of  twenty-one,  but  died  with- 
out having  had  lawful  issue.  Held,  that  P.  took 
an  immediate  vested  estate  in  fee  simple,  liable 
to  be  defeated  by  his  death  before  twenty-one ; 
but  having  attained  that  age,  it  became  an  inde- 
feasible estate.  Arnold  v.'  Buffum,  2  Mason, 
208. 

73.  A  testator  devised  "  all  the  rest  and  resi- 
due of  his  e8tate>real  and  personal,  in  possession 
or  reversion,  to  his  wife  during  her  me,  and,  af- 
ter her  death,  to  his  daughter  and  her  heirs  for- 
ever ;  but  in  case  his  daughter  should  happen  to 
die  before  she  came  of  age,  or  had  lawful  heir  of 
her  body  begotten,  then,  after  his  wife's  death, 
to  his  sister.  Held,  that  this  gave  the  daugh- 
ter a  fee  simple,  defeasible  on  a  contingency 
seasonably  determinable.  Ray  v.  Enslin,  2  Mass. 
554. 

74.  A  devise,  on  condition  that  the  devisee  will 
convey  other  lands  in  which  he  has  an  interest 
to  third  persons,  gives  thf  devisee,  on  his  ma- 
king such  conveyance,  an  estate  in  fee  in  the 
lands  devised.  Gibson  v.  Horton,  5  Har.  Sl  J. 
177. 

75.  Where  a  father  devised  land  to  his  son, 
and  the  heirs  of  his  body,  the  marriage  of  the 
son  and  the  birth  of  a  child  will,  in  South  Car- 
olina, c^htte  in  him  a  conditional  estate  in  fee, 
at  the  common  law ;  qnd  an  alienation  by  him, 
during  the  life  of  such  child,  will  bar  the  reifiain- 
der-man,  and  vest  a  good  estate  in  fee  in  the 
purchaser.    Murrell  v.  Mathews,  2  Bar,  397. 

76.  Under  a  devise  to  a  man's  wife  of "  half 
his  plantation  for  life ;  to  one  nephew,  two  thirds 
of  his  plantation,  except  what  was  already  willed 
to  his  wife ;  to  another  nephew,  one  third  of  his 
plantation,  except  what  was  already  willed  to  his 
wife," — it  was  held,  that  the  nephews  took  a 
fee  simple,  afler  an  estate  for  life  in  the  wife. 
French  v.  M'Bhenny,  2  Binn.  13. 

77.  A  testator  devised  to  his  daughter  "  half  a 
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mile  of  the  lower  end  of  the  beach,  to  be  iiie«i- 
ured  at  hiffh-w&ter  mark,  for  drift  wood  and 
timber  of  all  aorts,  and  all  the  remainder  of  mr 
beach,  with  a  privilege  of  dieting  ten  barrela 
of  clama  yearly  at  the  southerly  end  of  my 
farm."  Held,  that  his  daughter  took  a  fee  in 
the  half  mile  of  beach,  and  that  the  boundary 
was  to  be  measured  from  the  lower  end  of  the 
beach  as  it  existed  at  the  testator's  death. 
Brown  v.  Lakeman^  15  Pick.  151. 

78.  Under  the  derise,  <*  I  give  to  L.  all  the 
rest  of  my  real  and  personal  estate,  to  be  at  her 
own  disposal,  as  she  thinks  proper,"  L.  takes  a 
fee  simple  in  the  lands.  Daugkty  y.  Browiis,  4 
Yeates,  179. 

79.  A  testator  devised  "  all  the  remainder  of 
his  estate,  both  real  and  personal,  to  his  daughter 
A,  and  the  children  born  of  her  body,  including 
all  his  wife  has  the  improvement  of  during  her 
life,  after  her  decease."  She  had  three  chUdren 
when  the  will  was  made,  a  fourth  bom  after- 
wards, and  two  bom  after  the  testator's  death,  in 
1781.  Held,  that  she  and  her  four  children,  Uy- 
ing  at  the  testator's  death,  took  a  fee  simple  in 
the  real  property,  a  vested  remainder  in  that  in 
which  the  widow  had  a  life  estate,  which  opened 
to  let  in  the  ailer-bom  children,  and  in  the  rest 
a  qualified  fee,  so  as  to  admit  their  claims  by  way 
of  executory  devise.  Annakle  v.  Patchy  3  Pick. 
360. 

80.  A  testator  devises  **  to  A,  B,  and  C,  his 
sons ;  if  either  of  them  should  die  without  chil- 
dren, the  survivor  or  survivors  to  hold  his  share." 
This  gives  a  fiM  simple  to  the  devisees  ;  and  the 
survivors,  on  the  death  of  either  without  issue, 
take  by  executory  devise.  Riekardson  v.  JW^m, 
2  Mass.  56. 

81.  A  devise,  **  to  my  wife  one  third  part  of  all 
my  efiects,  the  improvements  excepted.  Also,  I 
give  to  my  son  James  the  improvement  where- 
on 1  now  live,"  gives  to  James  an  estate  in 
fpe.    Anon.  3  Dall.  477. 

82.  Whether  a  son  took,  under  his  father's 
will,  an  estate  in  fee  simple,  or  an  estate  in  fee 
tail,  was  held  to  depend  upon  the  intention  of 
the  testator.     Robinson  v.  Jidams^  4  Dall.  12. 

83.  A  testator  devised  as  follows :  **  My  prop- 
erty, after  my  debts  are  paid,  1  leave  and  be- 
queath to  m^  wife,  and  wish  her  to  educate  my 
daughters  with  care,  and  to  treat  them  with  kind- 
ness." No  other  devise  was  made,  excepting  a 
rinff  to  a  third  person.  Held,  that  the  whole  real 
and  personal  estate  of  the  testator  passed  to  the 
wife,  in  fee.    Jackson  v.  Housel^  17  Johns.  981- 

84.  A  devise  to  A,  **  and  if  he  shall  die,  witkout 
an  Aesr,  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  then  all  that  is  herein  to  him 
bequeathed  to  be  equally  divided  among  others," 
gives  to  A  a  fee  simple,  with  an  executory  devise 
over  to  the  others.  Lippett  v.  Hopkins,  1  Gallis, 
454. 

85.  A  devise  to  A,  *<  his  heirs  and  assigns 
forever ;  but  in  case  he  should  die  before  he 
arrives  to  lawful  age,  or  have  lawful  issue,  then  " 
over,  &c.,  creates  an  estate  in  fee,  with  a  limita- 
tion over  by  way  of  executory  devise.  Den  v. 
Taylor,  2  South.  413. 

8(5.  If  an  estate  in  fee  be  limited  over  after  a 
death  without  issue,  but  upon  another  contin- 
gency, —  that  is,  a  contingency  different  from  the 
failure  of  issue,  —  it  does  not  make  an  estate  tail, 
with  a  remainder,  but  it  remains  a  fee  with  an 
executory  llevise  over.  ib.  418. 

87.  Under  the  New  Jersey  statute  of  1784, 
§  54,  whioh  vests  an  estate,  in  fee  simple, 
in  all  lands  devised  or  which  shall  be  devised  in 


tail,  in  the  second  devisee  in  tail,  all  the  tacees 
sive  devisees  named  in  the  will  (the  subsequent 
to  take  in  default  of  issue  of  the  former)  are  to  be 
deemed  first  deviseet :  so  if  there  be  a  devise  to  A 
in  tail,  remainder  to  B  in  tail,  A  and  B  are  to  be 
considered  first  devisees  in  relation  to  their  re- 
spective issues.  Den  v.  Vandeve,  2  South.  589 
And  where  the  second  devisee  in  tail,  before  the 
passage  of  said  statute,  aliened  the  lands  devised, 
in  fee,  as  the  statute  would  have  vested  an  estate 
in  fee  simple  in  such  second  devisee,  had  ne 
remained  possessed  of  the  lands,  it  confirmed  an 
estate  in  fee  simple  in  his  grantee,  ih. 

88.  A  devise  of  lands  to  children  in  case  they 
inhabit  a  certain  town,  passes  a  fee,  if  there  be 
one  in  the  testator.  Jfewkerk  v.  Jfewkerk,  2 
Caines,  345. 

89.  If  a  testator  manifest,  in  his  will,  an  ex- 
pectation that  the  devisee  of  land  is  to  receive  a 
title  from  the  government  in  his  own  name,  a 
fee  passes  without  words  of  inheritance.  lAnd- 
say  V.  MCormaek,  2  A.  K.  Marsh.  229. 

90.  W.  devised  to  his  wife  the  use  of  all  his 
real  and  personal  estate,  to  use  and  dispose  of 
at  her  pleasure ;  and  after  her  death  he  gave  one 
third  to  his  daughter  S.  in  fee,  and  the  other 
two  thirds  to  be  disposed  of  at  the  pleasure  of  bis 
wife,  after  the  deaui  of  his  grandson  T.  Held, 
that  a  fee  simple  in  the  two  thirds  passed  to  the 
wife.    Jackson  v.  Coleman,  2  Johns.  391. 

91.  A  testator  devised  as  follows :  **  As  to  my 
worldly  goods,  I  devise  to  my  wife  A  all  and 
singular  my  goods  and  efects,  both  real  and  per- 
sonal, of  what  kind  soever,  after  my  debts  and 
funeral  expenses  are  paid."  He  then  appointed 
his  wife  and  another  his  executors,  and  revokes 
all  former  wills.  Held,  that  a  fee  simple  passed 
to  the  wife.    Ferguson  v.  Z^ip,  4  Wash.  C.  C. 

92.  A  will  had  the  following  preamble :  <*  And 
as  for  such  worldly  estate  as  it  hath  pleased  God 
to  bless  me  with,  I  devise  in  manner  and  form 
following ;  "  and  then  devised  as  follows  :  ^*  1 
give  ana  bequeath  to  my  daughter  a  tract  of 
land  called  F."  Held,  that  she  took  a  fee 
simple.  Winckester  v.  TUgkman,  1  Har.  Sc 
M'Hen.  452. 

93.  A  devise  was  *'to  my  son  C,  and  his 
heirs,  a  tract  of  land  called  A.  Item,  I  five 
unto  my  son  C  another  parcel  of  land,  c^led 
B.  Item,  I  give  unto  my  son  C,  and  his  heirs, 
a  tract  of  land  called  D.  Item,  My  will  is, 
that  if  C  die  before  he  arrives  at  the  age  of  21, 
then  all  the  lands  to  go  to  his  brothers.^  Held, 
that  C  took  a  fee  simple  in  the  land  called  B. 
Hoxton  V.  Gardiner,  1  Har.  Sl  M'Hen.  437. 

94.  A  devise.  '*  to  my  sons  A,  B,  and  C,  when 
they  arrive  at  age,  and  to  my  daughter,  and  if 
she  depart  this  life,  I  leave  it  to  the  longest  liver 
to  have  all,"  gives  a  fee  simple  to  C,  the  sur- 
vivor.    Devenisk  v.  Smitk,  1  Har.  &  M'Hen.  148. 

95.  Where  a  devise  imposes  a  personal  charge 
on  the  devisee,  a  fee  passes  without  words  of 
inheritance.  Lindsay  v.  M'Cormack,  2  A.  K. 
Marsh.  229.  Jackson  v.  Bull,  10  Johns.  148. 
Ferguson  v.  Zepp,  4  Wash.  C.  C.  645.  Jackson 
V.  Martin,  18  Jonns.  31. 

96.  A  devise  to  one  without  limitation  gives  a 
fee,  if  there  be  a  personal  charge,  in  respect  of 
the  lands,  upon  the  devisee,  because  it  is  to  be 
presumed  the  testator  intended  something  bene- 
ficial ;  but  this  presumption  is  not  conclusive. 
LithgotD  V.  Kavenagk,  9  Mass.  161.  Cook  v 
Holmes,  11  Mass.  528.  Bowers  v.  Porter,  4  Pick 
198. 

I     97.  But  where  the  charge  is  on  the  estate,  and 
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Uiere  are  no  words  of  limitation,  the  devisee 
takes  an  estate  for  life  onlj.  Jackson  v.  BuU^  10 
Johns.  148.  Van  AUtyiu  r.  Spraker,  13  Wend. 
678.  Ferguson  r.  ?«»p,  4  Wash.  C.  C.  645. 
Jackson  ▼.  Mm^Hn,  18  Johns.  31. 

98.  Where  A  devised  to  his  son  certain  estate, 
"  he  coraplyinff  with  the  following  injunctions," 
&c., — to  supply  his  mother  with  fire- wood,  and  to 
give  her  a  room  in  a  dwelling-house,  part  of  the 
estate  devised,  or,  in  a  certain  contingency,  to 
build  her  one,  &c^  —  it  was  held,  that  this  was  a 
personal  charge  upon  the  son,  and  that  he  took 
a  fee.    Jackson  v.  Martin^  18  Johns.  31. 

99.  A  contingent  charge  on  the  estate  devised 
will  not  carry  a  fee.  Jaacson  v.  Harris.  8  Johns. 
141. 

100.  And  where  there  is  a  gener«]  charge  on 
the  whole  estate,  a  devise  of  a  particular  part 
will  not  raise  a  fee  by  implication.  Jackson  v. 
BnU^  10  Johns.  148. 

101.  If  land  be  devised  to  another  with  direc- 
tions to  pay  a  ^ross  sum  out  of  it,  the  devisee 
takes  an  estate  m  fee  without  any  other  words, 
thouf  h  the  sum  to  be  paid  does  not  amount  to  a 
year  s  rent  of  the  land,  and  though  the  payment 
may  be  postponed.  Jackson  v.  MerrilL  6  Johns. 
185. 

102.  A  devise  of  land,  without  words  of  per- 
petuity, will  not  be  enlarged  to  a  fee,  merely  on 
the  ground  that  the  testator  gave  a  general 
charge  that  his  debts  should  be  first  paid; 
especially  where  ample  funds  are  appropriated 
for  the  payment  of  the  debts.  Mooberry  v.  Marye, 
2  Munf.  463. 

103.  A  devise,  with  power  to  convey  in  fee, 
carries  a  fee ;  but  a  devise,  with  power  to 
devise  in  fee,  carries  only  a  life  estate.  Dos  v. 
Hetelandj  8  Cow.  277. 

104.  The  act  of  South  Carolina,  of  1824,  which 
enacts  **  that  no  words  of  limitation  shall  hereafter 
be  necessary  to  convey  an  estate  in  fee  simple, 
by  devise,"  is  not  retrospective,  but  a  declaratory 
act.  Nott,  J.,  dissenting.  Hall  v.  Goodwin^  4 
M'Cord,  442.    Peyton  v.  Smith,  4  M'Cord,  476. 

105.  A,  being  seized  of  three  tracts  of  land,  O., 
F.,  and  C,  and  entitled  to  an  equity  of  redemp- 
tion in  a  fourth,  made  his  will,  and  after  declar- 
ing «^  that,  as  touching  his  temporal  estate,  he 
desires  the  same  may  be  emploved  as  follows," 
in  the  first  place  directed  that  all  his  just  debts 
be  paid.  He  then  devised  to  his  eldest  son  all 
his  lands  in  O.  and  F.,  with  some  negroes  and 
stock ;  to  his  other  son,  all  his  lands  in  C,  with 
some  negroes  and  stock ;  and  to  his  wife  and 
daughter  "all  the  rest  of  his  estate,  real  and 
personal;"  but  no  words  of  inheritance  were 
annexed  to  any  of  the  devises.  Held,  that  the 
sons  took  estates  in  fee  in  the  lands  devised  to 
them.    Ketuum  v.  Jf  Roberts,  1  Wash.  96. 

106.  G.,  by  his  will,  devised  *<  that  J.  G.  should 
have  his  land,  and  if  ever  J.  G.  should  seU  Uie 
land  he  left  him,  R.  G.  should  have  half  the 
purchase,  or  if  anv  land  should  descend  to  J.  G., 
then  R.  G.  should  have  it,  or  else  the  land  de- 
vised to  J.  G."  Held,  that  J.  G.  took  a  fee  in  the 
devised  lands  ;  and  upon  other  lands  descend- 
ing to  him,  and  his  entering  thereon,  that  R.  G. 
became  entitled  to  the  devised  lands  in  fee,  by 
wav  of  executory  devise.     OuArie  v.  Gnthrie,  I 

107.  Under  a  devise  of  a  plantation  **  to  H.,  to 
hold  to  his  heirs  and  assigns  forever,  to  be 
entered  by  H.  when  he  reaches  21,  or  is  married, 
whichever  happens  first ;  "  on  his  decease  under 
21,  or  without  issue,  the  estate  to  descend  to 
his  next  brother  and  his  heirs,  &c. ;  H.  entered, 
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died  of  {\iU  age,  seized  and  unmarried,  and  with* 
out  issue.  It  was  held,  that  H.  took  an  estate  in 
fee  simple,  which,  on  his  death,  descended  accord- 
ing to  law.     Holmes  v.  Holmes,  5  Binn.  252. 

108.  A  testator  devised,  that  his  executors 
should  petition  the  legislature  to  emancipate  his 
slaves ;  but  if  they  should  not  be  able  to  effect 
it,  he  devised  part  of  the  slaves  to  A,  and  the  rest 
of  them,  and  all  his  property,  to  certain  relations. 
Held,  that  this  was  an  absolute  disposition  of 
the  residuum,  and  not  a  devise  upon  a  contin- 
gencv.    Mayo  v.  Carrington,  4  Call,  472. 

109.  Held,  also,  that  the  devise  comprehended 
lands  as  well  as  personalty,  and  that  the  words 
"all  his  other  property"  carried  a  fee  in  the 
lands,  ib. 

110.  Under  a  proviso  in  a  will,  "  that  in  case 
J.  B.  did  not  return  to  Philadelphia,  or  did  not 
return  within  a  reasonable  time,  &c.,  but  departs 
this  Hfe  without  issue,  then  all  my  lots,"  &c., 
intended  for  J.  B.,  shall  go  to  A.  B.,  —  it  was  held, 
that  J.  B.,  returning  to  Philadelphia  in  the  testa- 
tor's lifetime,  took  a  fee  simple.  McCarthy  v. 
Dawson,  1  Whart.  4. 

111.  A  devised  to  his  son  B,  and  his  heirs, 
certain  estate,  and  to  his  son  C,  and  his  heirs, 
certain  other  estate,  with  the  provision  that,  if 
either  of  said  sons  die  without  lawful  issue,  his 
share  should  go  to  the  survivor ;  and  if  both  die 
without  lawful  issue,  all  the  aforesaid  property 
should  go  to  O,  and  his  heirs.  B  died,  and  after- 
wards C,  both  without  issue,  C  devising  his 
estate  to  his  widow  and  other  devisees.  Held, 
that  on  the  death  of  B,  C  took  an  estate  in  fee 
simple  absolute,  and  that  nothing  passed  under 
the  ulterior  devise  to  D.  Waring  v.  Jackson,  1 
Pet.  570. 

112.  Where  a  testator  devised  lands  to  his 
wife,  and  after  her  decease  to  one  of  his  sons, 
without  expressing  the  nature  or  duration  of  the 
son's  title ;  and  bequeathed  a  legacy  to  another 
son  "  as  his  proportion  of  the  estate ;  "  —  it  was 
held,  that  the  devisee  of  the  remainder,  after 
the  death  of  the  wife,  took  a  fee.  Butler  v. 
Little,  3  Greenl.  239. 

113.  Where  a  devise  contained  these  words, 
<*  I  give,  demise,  and  dispose  of  my  estate  as 
follows :  I  give  to  my  brother  H.,  or  his  heirs, 
300  acres,"  Ac.,  <«and  the  other  100  acres  I 
leave  to  my  nephew  B.,  according  to  the  judg- 
ment of  my  executors,"  &c.,  it  was  held,  that  fi. 
took  an  estate  in  fee,  the  lands  being  wholly 
unimproved.  Caldwdl  v.  Ferguson,  2  Teates, 
250.     Vide  Sargent  v.  Towne,  10  Mass.  303. 

114.  Where  a  devise  contained  the  words,  <*1 
give  to  H.  or  his  heirs  200  acres,  part  of  a 
patent  for  300  acres;  the  other  undivided  J 00 
acres  I  leave  to  B.,  according  to  the  judgment  of 
my  executors  in  dividing  the  same,*  it  was 
held,  that  H.  and  B.  each  take  a  fee.  CaldweU 
V.  Ferguson,  2  Teates,  380. 

115.  A  devise  to  the  son  of  the  testator,  and 
the  son's  wife,  during  their  lives,  and  after  their 
decease  to  their  heirs  male,  share  and  share  alike 
forever,  gives,  after  the  death  of  the  son  and  his 
wife,  a  vested  remainder  in  fee,  to  the  heirs  male 
living  at  the  death  of  the  testator,  which  opened 
to  let  in  after-bom  children.  Tanner  v.  living- 
ston,  12  Wend.  83. 

116.  A  testator  devised  as  follows :  "  I  give 
unto  my  son  A  all  my  real  estate,  excepting 
such  part  as  I  give  and  grant  unto  my  two 
daughters,  as  hereafter  mentioned."  After  de- 
vising to  said  daughters,  he  adds,  *«  My  will  is, 
that,  if  any  of  my  children  should  happen  to  die 
without  any  issue  alive,  that  stich  share  or  divi- 
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dend  shall  be  divided  bv  the  snrviTor  of  them.*' 
Held,  that  under  the  wifl,  as  expressed  by  these 
and  other  clauses,  A  took  a  fee  simple,  defeasible 
on  specific  conditions,  that,  if  he  had  no  issue  at 
his  death,  and  his  sisters  suryive  him,  they 
should  take  the  estate.  When  his  sisters  died, 
the  condition  became  impossible,  and  at  that  time 
it  became  an  absolute  fee  simple  in  A.  Den  y. 
Sehejik,  3  Halst.  29. 

117.  A  devised  as  follows:  **I  give  and  be- 
queath unto  my  son  B  all  my  land  and  interest 
in  lands  lying  on  the  west  side  of  M.  brook,  ex- 
cept one  acre  of  land,  which  I  reserve  for  the 
use  of  a  burial-yard,  where  the  burial-yard  now 
is,  which  I  give  and  bequeath  to  him  and  his 
heirs  forever ',  and  also  one  half  of  my  ^rist-mill, 
and  one  half  acre  of  land  aboat  it,  which  1  five 
to  him  and  his  heirs ;  and  after  the  decease  of  my 
son  Bj  I  give  and  devise  to  my  grandson  C,  son 
of  B,  all  of  the  above-mentioned  lands,  lying  on 
the  west  side  of  M.  brook,  and  mill,  and  burial- 
yard,  and  half  an  acre,  and  half  an  acre  of,  about 
the  mill,  which  I  give  tb  him  and  his  heirs  and 
assigns  forever.*'  Held,  that  B  took  an  estate 
in  fee  simple  by  the  devise.  Den  v.  Giffard,  4 
Halst.  46. 

118.  A,  by  his  will  made  in  1794,  devised  to 
his  '*  two  daughters,  A  and  B,  during  their  single 
lives,  all' the  remainder  of  his  lands ;  and  aAer 
their  death  or  marria|re,  all  the  land  this  side  of 
the  branch,  where  I  now  live,  I  ffiye  to  my 
grandson  C,  to  him,  his  heirs  and  assigns  forever, 
and  one  negro  boy,  Ralph ;  and  in  case  of  his 
death,  to  my  grandson  D,  and  in  case  of  his 
death,  to  my  grandson  £,  and  in  case  of  his  death, 
to  my  granddaughter  F."  Upon  the^  death  of 
the  testator,  A  and  B  entered.  B  married,  and 
A  died,  when  C  entered,  and  continued  in  pos- 
session until  his  death.  Held,  that  as  C  was 
living  at  the  time  of  the  termination  of  the  estate 
devised  to  A  and  B,  he  took  an  absolute  estate 
in  fee,  and  that  the  limitation  over  to  D  did  not 
take  effect.     HOI  v.  HiU,  5  OiU  &.  Johns.  87. 

119.  A  testator  devises  the  use  and  improve- 
ment of  part  of  certain  lands  to  his  son's  wife,  if 
she  should  survive  her  husband,  so  long  as  she 
should  live  aAer  the  decease  of  her  husband ; 
and  the  other  part,  with  the  reversion  of  the 
part  devised  to  the  wife,  to  their  children. 
Held,  that  the  children,  in  Uie  first  place,  took  a 
base  or  qualified  fee  simple  in  the  estate,  de- 
terminable in  the  event  of  their  mother's  surviv- 
ing their  father;  but,  if  their  mother  should 
die  before  their  father,  then  their  qualified  fee 
would  become  absolute ;  and  if  the  mother 
should  survive,  then  the  life  estate  to  her  would 
commence,  and  the  remainder,  expectant  upon 
her  decease,  would  immediately  vest  in  the  chil- 
dren, it  appearing  that  the  testator  intended  to 
dispose  of  his  whole  estate,  and  to  exclude  his 
son  from  any  share  in  it.  Claflin  v.  Perryy  12 
Mass.  425. 

120.  A  devised  real  estate  to  B,  his  wife, 
during  her  natural  life,  and  after  her  death  to 
his  niece  C,  to  have  the  improvement  thereof,  to 
her,  and  her  heirs,  during  her  natural  life ;  and 
declared  that,  afler  the  death  of  C,  D,  her  son, 
should  be  the  sole  heir  of  such  estate.  D  sur- 
vived the  testator  about  a  month.  At  the  death 
of  D,  he  had  a  sister,  E ;  and  four  months  after 
his  death,  F  and  G,  two  other  sisters,  were  born. 
Held,  that  D  took  a  remainder  in  fee,  vested  in 
interest,  and  to  take  effect  and  be  enjoyed;  afler 
the  preceding  estates  deyised,  which  were  both 
estates  for  life,  should  be  determined ;  and  that, 
on  the  death  of  D,  his  title  devolved  on  E ;  but 


after  the  birth  of  F  and  G,  they  took,  as  joint 
heirs  with  her,  under  the  devise.  Tkroop  v. 
WUliama,  5  Conn.  98. 

121.  A  testator,  after  ordering  that  A  should 
have  a  decent  support  out  of  his  estate,  so  long 
as  she  remained  at  the  house  where  she  lived, 
gave  to  his  two  sons  his  real  and  personal  estate, 
to  be  divided  equally  between  them,  if  they 
should  live  to  become  of  age ;  otherwise,  to  go  to 
one  of  them.  Held,  that  the  sons  took  a  vested 
interest  in  fee,  determinable,  as  to  the  one  who 
might  die  first,  upon  his  dying  under  21 ;  that 
the  heirs  of  the  eldest  son,  who  had  died  after 
he  became  of  age,  but  during  the  minority  of  his 
brother,  who  had  since  become  of  age,  were  en- 
titled to  one  half  of  the  real  estate,  and  that  a 
division  of  th^  estate,  made  by  virtue  of  a  warrant 
fVom  the  probate  court,  during  the  minority  of  the 
younger  son,  the  eldest  being  of  age,  was  valid. 
Packard  v.  Packard^  16  Pick.  191. 

122.  A  testator  purchased  a  parcel  of  land,  in- 
tending to  annex  the  south  part  of  it  to  his 
mansion-house  estate.  He,  however,  bnilt  three 
dwelling-houses  on  the  north  part,  fronting  on 
the  south  part,  lying  between  them  and  the 
mansion-house  estate ;  and  this  part  was  left 
open,  and  used  by  the  occupants  of^the  dwelling- 
houses  for  passage  and  drain.  The  court  was 
never  used  by  the  testator  with  the  mansion- 
house,  except  for  light,  and  air,  and  drain.  He 
devised  to  three  of  his  daughters,  severally  and 
respectively,  these  dwelling-houses  and  their 
respective  privileges  and  appurtenances,  by  them 
at  Uie  date  of  the  will  respectively  occupied  and 
improved,  **to.  them  and  their  heirs."  He  de- 
vised his  mansion-house  to  one  of  his  sons.  The 
*' residue  "  of  his  estate,  real  and  personal,  he 
gave  to  his  seven  children,  to  be  equally  divi- 
ded among  them;  but  afterwards,  he  said,  to 
prevent  the  necessity  of  a  partition,  he  devised 
the  residue  specifically,  which  he  does  without 
any  mention  of  the  court.  Held,  that  the  fee  in 
the  court  passed  to  the  seven  children  under  the 
residuary  clause,  subject  to  the  easement  of  the 
daujriiters.     Eliot  v.  Carter^  12  Pick.  436. 

1^3.  A  testator,  having  a  son  and  two  daugh- 
ters, each  of  whom  had  children,  and  having 
also  a  minor  son  unmarried,  devised  as  follows : 
**  To  the  children  of  my  son  B,  as  well  as  to  those 
who  may  hereafter  be  bom,  I  give  and  bequeath 
the  dwelling-house,  with  the  land,  &c.,  which  I 
value  at  $8500,  and  which  house,  dsc.,  shall  re- 
main for  the  occupancy  and  benefit  of  B,  during 
his  natural  life."  He  used  the  same  form  of 
devise  in  regard  to  his  daughters  and  their  chil- 
dren. To  the  minor  son  he  devised  ^'  the  rever- 
sion of  certain  land  at  the  decease  of  his  wife." 
This  land  he  estimates  at  $8000,  but  directs  it  to 
be  valued  at  $6000  in  the  division  of  his  estate,  as 
the  son  **  will  not  probably  receive  possession  for 
several  years."  *'  The  remainder  of  my  estate, 
consisting  chiefly  of  stocks,  cash,  merchandise, 
and  a  wood-lot,  which  I  value  at  $1000,  to  be 
equally  divided  among  my  children,  first  debiting 
them  with  the  amount  they  or  their  children  have 
received  in  real  estate,  according  to  my  valuation 
in  this  instrument,  so  that,  when  one  has  received 
more  than  another  in  real  estate,  the  excess  may 
be  deducted  from  their  proportion  of  the  personal 
property.  The  wood -lot,  or  any  other  estate 
which  1  may  not  have  disposed  of,  may  be  sold  at 
the  discretion  of  my  executors."  The  value  put 
upon  the  real  estate  by  the  testator  was  thQ  value 
of  the  fee  simple.  Held,  that  the  children  of 
B  took  an  estate  in  fee  simple,  subject  to  his 
estote  for  life.    Bakvr  v.  Bridge^  12  Pick.  27. 
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IM.  A  devue  may  be  made  in  fee  to  6.,  proTid- 
ed  he  sanrire  his  wife,  with  tenancy  in  common 
to  the  children,  in  case  the  wife  surriTes  ;  such 
children  taking  by  purchase,  being  described 
as  heirs  of  G.    Jfebinger  y.  Upp,  13  S.  &  R.  65. 

125.  D.  M.,  by  his  will,  devised  to  his  wife 

one  third  part  of  his  real  estate,  and  the  use  and 

improvement  of  the  other  two  thirds,  till«  his 

daughters,  S.  and  M.,  should  severally  arrive  at 

the  age  of  eighteen  years,  in  case  his  wife  should 

support,  clouie,  and  educate  his  said  daughters. 

He  then  devised  his  said  two  thirds  to  his  said 

daughters,  in  equal  shares,  when  they  should 

severally  arrive  at  the  age  of  eighteen  years. 

The  testator  died  April  3,  1809.     The  oldest  of 

the  two  daughters  died  in  August,  1809,  aged 

about  four  years.     It  was  held,  that  the  devise 

of  ^*-  two  thirds  of  the  real  estate  "  was  sufficient 

to  pass  a  fee,  without  other  words;   that  the 

daughters  took  a  vested  estate  of  inheritance  at 

the  death  of  their  father,  as  tenants  in  common, 

by  virtue  of  the  will;   and  that  the  share  of 

the  deceased  daughter,  by  the  New  Hampshire 

statute  of  Feb.  3,  1789,  belonged  to  her  mother, 

as  sole  heir.  M\ifte  v.  GUmore,  4  N.  Hamp.  391. 

126.  A  testator  devised  the  use  and  improve- 
ment of  all  his  real  estate  to  his  wife,  until  his 
son  should  arrive  at  the  age  of  twenty-one  years, 
she  bringing  him  up.     He  then  devised  to  his 
son  the  whole  of  his  real  estate,  excepting  the 
use  and  improvement  as  before  disposed  of,  to 
be  and  remain  to  him  an  estate  forever.     It  was 
held,  that  immediately  upon  the  testator's  death, 
a  fee  vested  in  the  son,  subject  to  the  personal 
trust  in  the  mother.      Everts  v.  Chittendim,  2 
Day,  338. 

1^.  A  devised  lands  to  his  grandson  B,  <*  to 
have  and  to  hold  the  use  and  improvement 
thereof,  with  the  privileges  and  appurtenances 
thereunto  belonging,  to  him,  during  his  natural 
life,  and,  at  his  death,  to  descend  to  the  eldest 
male  heir  of  his  body,  and,  on  failure  thereof,  to 
his  heirs  general."  A  died  in  1793.  B  after- 
wards  had  issue  C,  a  son,  and  four  daughters. 
In  April,  18Si4,  B  and  C,  by  a  deed  of  warranty, 
conveyed  the  premises  to  D.  In  November, 
1824,  C  died.  After  the  death  of  B,  in  1833,  his 
sisters  brought  ejectment  against  D.  It  was 
held,  1.  that  C  took  nothing  under  the  devise; 

2.  that  the  particular  intent  of  the  devisor,  that 
B  should  tij^e  only  a  life  estate,  was  controlled 
by  the  general  intent,  that  the  heirs  of  B  should 
take  as  descendants,  and   not  as   purchasers; 

3.  that  this  devise  was  embraced  by  the  rule  in 
Shelley's  ease,  which  rule  was  not  abrogated  in 
Connecticut  until  the  revision  of  the  statutes  in 
1621  >  ^  4.  that  B,  consequently,  took  an  estate 
in  iee  simple  under  the  devise,  and  his  deed  to 
D  conveyed  a  valid  title.  Ooodrieh  v.  Lamhert, 
10  Conn.  448. 

(b.)     Estate  Tail. 

128.  A  devise  to  a  son,  and  if  he  die  before  at- 
taining the  age  of  twenty-one,  or  if  he  shall  die 
vithoat  issue  of  his  bodv,  then  over,  was  held  to 

E've  an  estate  tail.     Chtw  v.  Wtsms^  1  Har.  6l 
[-Hen.  463. 

129.  Where  a  devise  was  made  to  several 

children,  their  heirs  and  assigns  forever,  and  if 

any  of  the  children  die  without  lawful  issue, 

then  each  of  their  respective  shares  to  be  divided 

amongst  the  survivors,  —  it  was  held,  the  devisees 

take  an  estate  tail.     Haints  v.  Wiimer,  2  Yeates, 

100. 

130.  In  a  devise  **to  J.,  during  his  natural 
life,  and  after  hii  death  to  his  issue,  and  if  he 


dies  without  issue,  then  to  A.,  his  heirs,'*  &c., 
it  was  held,  that  J.  takes  an  estate  in  fee  tail. 
Roe  V.  Davis,  1  Yeates,  332. 

131.  A  testator  devised  land  to  his  son,  his 
heirs  and  assigns  forever,  adding  this  limita- 
tion :  '<  My  will  further  is,  that  my  son  S.  shall 
not  sell  or  dispose  of  such  land  from  his  lawful 
male  issue ;  and  in  case  he  should  die  without 
lawiiil  male  issue,  his  lands  hereby  given  shall 
revert,  and  become  the  estate  of  my  surviving 
sons  and  their  male  issue."  It  was  held,  that 
the  son,  under  this  devise,  took  an  estate  in  tail 
male  general.     Dart  v.  Dart,  7  Conn.  250. 

132.  A  devised  an  estate  to  his  son,  **  J.  S., 
and  to  his  male  heir,"  (in  the  singular,)  *^ajid 
to  his  heirs  and  assigns  forever ;  but  if  it  should 
so  be  that  J.  S.  should  depart  this  life  xeaving 
no  male  heir,  lawfully  begotten  of  his  body,  as 
aforesaid,"  then  to  the  testator's  grandson,  W. 
O.,  in  fee.  Held,  that  J.  S.  took  an  estate  tail, 
with  remainder  over  to  W.  O.,  on  th&  indefinite 
failure  of  the  issue  of  J.  S.  Osborne  v.  Shrieve, 
3  Mason,  391. 

133.  Devise  by  a  testator  to  his  wife,  for  life, 
and,  after  her  decease,  to  his  two  daughters  A 
and  B,  to  them,  their  heirs  and  assigns ;  but,  in 
case  they  should  die  toithout  issue,  that  the  same 
should  go  to,  and  vest  in,  their  two  sisters  C  and 
D.  Held,  that  the  devise  to  A  and  B  was  a  fee 
tail,  and  not  a  fee  simple,  the  contingency  upon 
which  the  limitation  was  to  take  effect  not  being 
limited  to  a  life  in  being,  but  being  upon  an  in- 
definite' failure  of  issue ;  and  that  the  estate  to 
C  and  D  was  a  vested  remainder,  to  take  effect 
upon  the  death  of  both  A  and  B,  without  issue. 
LUlibridffe  v.  ^die,  1  Mason,  224. 

134.  A  devise  to  "  my  daughter  Mary,  and  the 
heirs  of  her  body,  forever,  creates  an  estate 
tail.     Welles  v.  OUott,  Kirby,  118. 

135.  P.  F.,  being  seized  of  1705  acres  of  land, 
devised  the  same  as  follows :  "  Unto  mv  well- 
beloved  and  only  daughter,  £.  F.,  alios  W.,  and 
her  husband,  J.  W.,  all  the  remaining  part  of 
my  estate,  not  sold  in  my  lifetime,  both  real  and 
personal,  to  them,  their  heirs  begotten  of  their 
bodies,  or  assigns,  forever  ;  or,  fos  want  of  such 
heirs  or  assigns,  then  to  the  heirs  begotten  by,  or 
either  of  them,  and  to  their  assigns,  forever ;  all 
which  is  given  as  a  portion  to  my  dear  and  only 
daughter  aforementioned."  Held,  that  the  will 
clearly  intended  to  give,  and  did  give,  to  J.  W. 
and  wife,  an  estate  tail,  and,  in  the  event  of 
their  death  without  issue,  then  it  was  given  to 
the  heirs  of  the  body  of  the  survivor.  Wright  v. 
Scott,  4  Wash.  C.  Cf.  16. 

136.  A  testator,  by  will  made  in  1778,  devised 
lands  to  his  son  S.  B.,  *'  during  his  natural  life, 
with  remainder  to  the  first  son  of  his  son  S.  B., 
for  life,  with  remainder  to  the  first  and  every 
other  son  and  sons  of  the  eldest  son  of  his  son 
S.  B.,  successively,  to  hold  the  same  in. tail 
male."  8.  B.,  only,  was  living  at  the  death  of 
his  father,  unmarried,  though  he  subsequently 
married,  and  had  a  son,  which  son  also  had  a 
son,  so  that  there  was  son,  grandson,  and  great- 
grandson,  of  the  testator.  Held,  that  the  son 
took  a  life  estate  in  the  premises ;  that  the  lim- 
itation to  the  grandson  was  good,  although  un- 
born at  the  death  of  the  testator ;  but  that  the 
limitation  over  to  the  great-grandson  was  void  ; 
that  the  grandson,  therefore,  took  an  estate  tail, 
instead  of  an  estate  for  life,  which,  by  the  statute, 
(New  York,)  was  converted  into  a  fee,  and  that 
he  oould,  consequently,  maintain  ejectment 
against  his  sisters,  who  had  entered  into  pos- 
session of  the  premises,  under  a  devise  to  them 
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from  their  father,  S    B.    Jackson  t.  Brown,  13 
Wend.  437. 

137.  A  died  in  September,  1798;  and,  by  his 
will,  dated  August  29,  1798,  devised  land  to  his 
son  J.,  in  fee,  and  other  lands  to  his  son  M.,  in 
fee,  adding,  <*  It  is  my  will,  and  I  do  so  order 
and  appoint,  that  if  either  of  my  said  sons  should 
depart  this  life  without  lawful  issue,  then  I  give 


all  the  property,  &«.,  to  my  brother  B.  and  sister 

C,  and  their  heirs."  J.  died  in  August,  1812, 
without  lawful  issue,  leaving  M.  surviving,  who 
died  on  the  26th  of  July,  1819,  without  lawful 
issue.  Held,  that,  on  the  death  of  J.,  the  limita- 
tion over,  which  was  good  as  an  executory  de- 
vise, vested  in  M.,  the  surviving  son ;  that  the 
devise  in  his  favor,  havins  taken  effect,  ceased 
to  be  executory,  and  he  became  seized  in  fee 
tail,  by  necessary  implication  of  law,  with  a  re- 
mainder expectant  in  favor  of  B.  and  C. ;  and 
that,  by  virtue  of  the  New  York  statute  of  1786, 
abolishing  estates  tail,  M.  became  seized  in  fee 
simple  absolute  of  all  the  estate  devised  to  his 
brother  J.     Lion  v.  Burtiss,  20  Johns.  483. 

138.  A  devise  to  A,  and,  if  he  die  without  heir 
or  issue,  the  estate  to  go  to  B,  his  brother,  gives 
an  estate  tail  to  A  by  implication.  fViUis  v. 
Bucker,  3  Wash.  C.  C.  360. 

139.  A.  devised  lands  to  T.  H.,  to  him  and  his 
heirs  forever;  but  in  case  T.  H.  dies  without  a 
lawful  heir,  remainder  over  to  R.  H.  and  his 
heirs  forever.  Held,  that  this  devise  created 
an  estate  tail  in  T.  H.,  and  was  consequently 
turned  into  a  fee  simple  by  the  Virginia  act  for 
docking  entails.     Hill  v.  Burraio,  3  Call,  342. 

140.  A  testator,  by  his  will,  made  in  1784,  de- 
vised certain  lands,  with  personal  estate  in  the 
same  clause,  to  his  son  and  his  heirs  forever; 
*'  and  if  his  son  should  die  without  a  lawful 
heir,"  remainder  over  to  the  testator's  grandson. 
Held,  that  the  first  devisee  took  an  estate  tail, 
which  was  converted  into  a  fee  simple  by  the 
Virginia  act  for  docking  entails ;  and  on  his  dying 
without  issue,  that  the  lands  descended  to  hu 
heirs  at  law,  and  did  not  pass,  by  the  will,  to  the 
grandson  of  the  testator.  Eldridge  v.  Fisher^  1 
H.  &  M.  559. 

141.  Under  a  devise  to  testator's  granddaugh- 
ter and  daughter,  and  their  lawful  issue,  forever, 
share  and  share  alike,  in  two  equal  shares ;  and 
if  either  died  without  issue,  then  to  the  survivor 
and  her  lawful  issue,  forever,  and  if  both  die 
without  issue,  to  D.  W.,  —  it  was  held,  that  the 
daughter  and  granddaughter  were  tenants  in  tail 
in  possession,  with  vested  cross  remainders  in 
tail  to  each,  and  a  vested  remainder  in  fee  to 

D.  W.  Clark  v.  Baker,  3  S.  &  R.  470.  —  Opinion 
of  Chief  Justice  Tilghman,  in  the  case  of  Peter 
Shutz's  wUl,  3  S.  dc  R.  487,  note. 

142.  A  devised  land  to  B,  and  ''  if  the  said  B 
should  die,  not  having  any  lawful  heir  of  his 
body,  then  the  land  to  go  to  C."  Held,  that 
this  devise  created  an  estate  tail  in  B.  Tate  v. 
TaUy,  3  Call,  354. 

143.  A  testator  devised,  that  if  his  wife  was 
with  child,  which  lived  and  proved  a  male  child, 
and  attained  to  the  age  of  twenty -one  years,  that 
a  house  should  be  built  on  his  land,  and  that  he 
should  enjoy  the  same,  with  the  privilege  of  part 
of  the  pasture  and  wood-land ;  and  afler  the  de- 
cease ot  his  mother,  then  he  gave  him,  and  the 
heirs  of  his  body,  all  his  lands,  houses,  and  ap- 
purtenances, both  real  and  personal,  forever ; 
but,  if  the  child  proved  a  female,  and  lived  till 
twenty-one  years  of  age,  or  till  married,  she 
should  have  one  half  of  his  personal  estate, 
and,  after  the  dece^^e  of  her  another,  should  en- 


joy all  his  lands,  houses,  and  appurtenances,  to 
her  and  the  heirs  of  her  body  forever ;  but  if 
the  said  child  should  die,  then  he  gave  to  hii 
wife  and  her  heirs,  forever,  all  his  lands,  slaves, 
stocks  of  cattle,  &c. ;  and  appoints  her  and  her 
father  his  executors.  The  child  proved  to  be  a 
daughter.  Held,  that  on  her  birth  she  had  a 
vested  remainder  in  tail,  with  remainder  in  fee 
to  the  testator's  wife.    Selden  v.  King,  2  Call,  73. 

144.  A  devised  lands  to  his  son  B,  if  he  should 
have  a  lawful  heir,  but,  if  he  should  have  none, 
then,  after  his  decease,-  to  be  divided  between 
his  brothers  and  sisters.  After  the  decease  of 
A,  B  had  a  child  born  alive,  which  immediately 
thereafter  died.  Held,  that  this  devise  created 
an  estate  tail  in  B,  with  remainder  to  his  broth- 
ers  and  sisters,  and  that,  consequently,  B,  after 
the  birth  of  his  child,  had  no  power  to  alienate 
the  estate,  so  as  to  defeat  those  in  remainder. 
Williams  v.  M'CaU,  12  Conn.  328. 

145.  Under  a  will,  devising  **  seventy  acres  to 
W.,  and,  if  W.  should  die  without  heir  or  issue, 
the  above  lands  must  fall  into  the  possession  of 
his  brother  R.,"  it  was  held,  that  W.  took  as 
estate  tail,  with  a  contingent  remainder  to  R.,  on 
W.'s  dying  without  issue  in  the  lifetime  of  R 
Willis  V.  Bucher,  2  Binn.  455. 

146.  In  a  devise  to  *<  A  and  his  lawful  begot 
ten  heir,  forever,"  the  word  heir  is  nomen  eel 
lectivum,  and  the  same  as  heirs,  and  A  takes  an 
estate  tail.     HaU  v.  Vandegrift,  3  Binn.  374. 

147.  A  devise  was  in  these  words  *  '*  I  give 
Co  my  daughter  M.,  and  her  children,  one  naif 
of  my  land,  &c.  Item,  I  give  to  my  daughter 
J.,  and  her  children,  the  other  half.  But  if 
either  of  my  aforesaid  daughters  should  die  and 
leave  no  children,  my  will  is,  that  my  surviving 
daughters,  and  their  children,  should  enjoy  their 
deceased  sister's  part."  •  M.  was  unmarried  at 
the  time  of  making  the  will.  J.  was  married, 
but  it  did  not  appear  whether  she  ever  had  a 
child.  The  devise  was  held  to  create  an  estate 
tail.    MghUngale  v.  BurreU,  15  Pick.  104. 

148.  A  devise  to  one  and  his  wife,  and  the 
heirs  of  her  body,  to  be  disposed  of  by  him 
among  his  children  as  he  shall  think  proper,  on 
condition  that  he,  or  his  heirs  or  assigns,  pay  to 
the  wife  of  the  devisor  a  certain  snm  yearly 
during  her  life,  does  not  create  a  fee  simple  in 
the  husband,  the  devisee,  but  either  vests  an 
estate  tail  in  him  and  his  wife  jointly,  or  in  her 
alone ;  the  husband  having  in  his  own  rieht  a 
term  for  his  own  life,  and  a  seizin,  in  right  of 
his  wife,  of  the  tenancy  in  tail,  during  their 
joint  lives.     Ldthgov)  v.  Kavenagh,  9  Mass.  161. 

149.  A  devise  to  one  in  fee  simple,  with  a  de- 
vise over  if  he  die  **  without  issue,  or  without 
leaving  issue,"  gives  him  an  estate  tail,  with  a 
remainder  over,  expectant  on  its  determination, 
the  words  meaning  an  indefinite  failure  of  issue 
after  the  death  of  the  first  taker.  Ids  v.  /<rf«,  5 
Mass.  500. 

150.  There  is  no  rule  by  which  a  devise  to 
one  in  fee,  on  the  contingency  of  his  leaving 
heirs  of  his  body,  can  be  holden  a  contingent  fee 
to  the  first  devisee,  and  an  executory  devise  to 
his  issue;  but  the  devise  of  a  contingent  fee 
simple  in  the  first  devisee,  and  then  over  to  the 
heirs  of  his  body,  being  by  the  same  instrunaent, 
must  be  considered  as  vesting  an  estate  tail  in 
the  first  devisee,  and  the  issue  cannot  take  as 
purchasers.     Hawley  v.  J^orthampton,  8  Mass.  3. 

151.  A  devise  to  a  man  and  the  heirs  of  his 
body  is  a  limitation  of  an  estate  tail,  with  re- 
mainder  over  if  it  can  take  effect ;  and  if  it  do- 
scend  from  the  devisee  in  tail,  the  heirs  of  his 
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body  take  in  saceeMion,  the  eldest  ton  and  liu 
issoe,  the  second,  dse.,  and  to  on.  H. 

158.  A  derise  to  a  man  and  hia  hein,  and  if 
he  die  without  iflsae,  or  withoat  leaving  isBiie, 
then  to  another,  creates  an  estate  tail  in  the 
first  deyisee,  with  remainder  over^  when  the 
limitation  over  can  take  effect  as  a  remainder, 
unless  there  be  other  words  to  control  this  con- 
straetion.  ib. 

153.  A  derise  to  one  when  he  shall  arriye  at 
the  age  of  twenty-one  years,  and  the  heirs  of  his 
body  lawfully  begotten,  and,  in  case  he  should 
die  without  issue,  then  oyer  in- fee,  is  a  gifl  in 
fee  tail,  and  not  an  executory  devise.  WUluuna 
r.  Hichbom,  4  Mass.  189. 

154.  A  testator  devises  to  B.,  his  heirs  and 
assigns ;  but  in  case  B.  should  have  no  male 
issue,  then  one  half  the  bequest  "  to  be  divided 
among  B.'s  children,  the  other  among  the  sur- 
viving children  of  the  testator,  equally."  Held, 
that  S.  took  an  estate. in  tail  male  general ;  and 
that,  on  the  determination  of  the  estate  tail,  the 
half  of  the  bequest  limited  over  to  the  testator's 
surviviuff  children  should  go  to  such  as  survived 
£.     Burlbert  v.  Emerson^  16  Mass.  241. 

155.  A  devise  was  to  A  for  life,  and,  after  her 
death,  to  her  second  son  B,  and  to  his  lawfully 
begotten  children,  in  fee  simple  forever ;  but  in 
case  he  should  die  without  children  lawfully  be- 
gotten, to  C,  the  other  son  of  A,  and  to  his  law- 
nilly  begotten  children,  in  fee  simple  forever. 
At  the  ttme  of  making  the  will,  B  had  no  chil- 
dren. Held,  that  B  took  a  fee  tail,  with  remain- 
der to  C,  on  an  indefinite  failure  of  issue  of  B. 
Parkman  v.  Bowdmn^  1  Sumner,  359. 

156.  These  words  in  a  devise,  **  My  will  is, 
that  my  daughter  M.  shall  be  partaker  of  all  my 
estate,  both  real  and  personal,  provided  she  leav- 
ing an  issue,  male  or  female ;  "  and  afterwards, 
in  the  same  will,  **  that  the  issue,  male  or  female, 
from  the  body  of  my  daughter  M.  shall  be  next 
partaker,"  create  an  estate  tail  general  in  M. ; 
and  her  issue  do  not  take  as  devisees  under  the 
will.     Den  v.  Emans,  2  Penn.  967. 

157.  The  words,  "  I  give  and  bequeath,  &o., 
to  my  daughter  £.,  during  her  lifetime,  and  then 
to  the  heirs  of  her  body,  and  so  to  her  heirs' 
heirs  forever ;  '*  and  *'  if  all  the  heirs  of  either 
or  both  my  daughters  should  die  and  leave  no 
issue,  as  aforesaid,  then  what  should  or  was  to 
be  theirs,  to  be  equally  divided  among  my  three 
sons,  J.,  8.,  and  J.,  or  to  their  heirs,  forever," 
creates  an  estate  tail  general  in  E.,  with  remain- 
der in  fee  to  J.,  S.,  and  J.,  as  tenants  in  com- 
mon.    Den,  V.  Laquear^  1  South.  301. 

158.  A,  by  his  wUl,  dated  April  5,  1771,  de- 
vised as  follows:  '*My  will  and  pleasure  is, 
that  my  son  John  shall  have  the  farm  I  now 
live  on,'*  &c.,  together  with  some  articles  of 
personal  property  specified;  **but  if  my  son 
may  happen  to  die  unmarried,  or  without  lawful 
issue,  then  it  is  my  will  and  pleasure  that  the 
said  estate  shall  descend  to  my  next  heir  of  the 
name  of  H.,  and  that  be  may  not  sell,  exchange, 
or  di^raae  of  any  part  of  said  estate,  without  Sie 
eoBsest,  approbation,  and  concurrence  of  my  ex- 
eeators."  The  testator  died  in  August,  1775, 
leaving  five  sons  and  eight  daughters.  John, 
the  devisee,  died  April  20, 1817,  unmarried  and 
without  issue,  leaving  one  sister,  and  nephews 
azMl  nieces,  living.  Held,  that  John,  the  dev- 
isee, took  an  estate  tail  by  implication,  and  that 
the  devise  over,  depending  on  an  indefinite  fail- 
ure of  issue,  was  not  good  as  an  executory  de- 
vise ;  and  that  the  estate  tail  being  converted 
imto  a  fee  simple  by  statute,  in  New  York,  it  de- 


scended, on  the  death  of  John,  to  his  heirs  at 
law,  according  to  the  statute  of  descents.  Jack-' 
ton  v.  BiUingety  18  Johns.  368. 

159.  £.  devised  a  farm  to  his  son  H.,  his  heirs, 
&c.,  forever ;  and  another  farm  to  his  son  B., 
his  heirs,  &c.,  forever;  and  added,  '^It  is  my 
will,  that  if  either  of  my  said  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor."  In  case  of  the  death 
of  both  of  them  without  lawful  issue,  he  gave 
the  property  to  his  brother  and  sister,  in  Eng- 
land. A  died  without  lawful  issue.  Held,  that 
the  words  did  not  create  an  estate  tail,  especially 
since  the  statute  abolishing  entails,  but  was  i* 
good  limitation  over  in  fee,  by  way  of  executory 
devise.    Anderson  v.  Jaekton^  16  Johns.  382. 

160.  By  a  devise  to  A,  "to  hold  during  her 
natural  life,  and,  after  her  death,  to  the  heirs  of 
her  body,  if  any  such  her  surviving,  and  for 
want  of  such  heirs,  to  B,  and  the  heirs  male  of 
his  body,  if  any  such  him  surviving,"  A  takes 
an  estate  tail  general,  and  B  a  vested  remainder 
in  tail  male,  to  take  effect  on  the  failure  of  issue 
of  A.     Den  v.  Hugg^  2  South.  427. 

161.  A  devise  was  as  follows :  "  I  give  and  be- 
queath the  whole  of  my  estate,  both  real  and 
personal,  unto  my  five  daughters,  to  them  and 
their  heirs  forever,  to  be  equally  divided  amongst 
them ;  and  it  is  my  will,  that,  if  either  of  the  said 
children  die  without  issue  lawfully  begotten  of 
their  body,  in  that  case,  the  part  of  the  said 
child  be  equally  divided  amonff  my  surviving 
daughters."  Held,  in  Maryland,  that,  this  will 
being  made  before  the  act  .to  direct  descents,  the 
devisees  each  took  estates  tail  general,  with 
cross  remainders  in  fee,  under  uie  limitation 
over  to  the  survivors.  Hoxton  v.  Archery  3  Gill 
&,  Johns.  199. 

162.  In  an  action  of  ejectment,  the  facts  were, 
that  C,  having  two  sons,  T.  and  W.,  by  his 
will,  in  1680,  devised  certain  lands  to  W.  "  and 
the  lawful  heirs  of  his  body  forever,  and  to  con- 
tinue in  the  name  of  C,  and  to  the  nearest  of 
blood,  after  the  decease  of  all  of  the  name  of  C." 
He  also  devised  other  lands  to  T.,  stating  "his 
intent  and  meaning  to  be,  that  none  of  the  land 
be  sold  by  either  of  my  sons,  or  their  heirs,  but 
to  continue  in  the  name  as  long  as  there  was 
any  alive,  and  after,  to  the  nearest  of  blood." 
The  testator,  after  making  the  said  will,  pur- 
chased the  land  in  question,  and  having  another 
son,  P.,  by  a  codicil,  stated  that  his  will  was, 
"that,  after  his  debts  were  paid,  and  bis  wife 
had  her  thirds,  his  land  and  personal  estate 
may  be  equally  divided  amongst  his  children, 
and  that  his  above-mentioned  will  should  be  in 
force ;  that,  having  more  land  than  was  men- 
tioned above,  he  thought  fit  to'  make  this  ad- 
dition,  having  more  children,  that  every  one 
might  have  a  share  ;  his  meaning  being,  that  his 
land  should  run  to  his  heirs,  in  the  same  man- 
ner and  form  as  it  is  mentioned  in  said  will." 
His  son  P.  died  without  issue,  during  the  life  of 
T.,  who  entered  and  died  possessed,  leaving 
issue  a  son,  but  devised  the  land  in  question  to 
6.  The  lessor  of  the  plaintiff  is  the  oldest 
brother,  and  heir  at  law,  of  the  son  of  T.  The 
defendants  claimed  under  a  deed  fVom  W.  The 
issue  of  W.  is  still  living.  Held,  that,  upon  the 
death  of  P.  without  issue,  the  land  descended, 
in'  tail,  to  the  testator's  eldest  son,  T.  Cromwell 
V.  Dulany^  4  Har.  &  M'Hen.  529. 

163.  A  devised  in  these  words :  "  Imprimis^  1 

give  and  bequeath  unto  my  eldest  son,  B,  three 
undred  acres  of  land,  &c.,  to  hold  the  said 
three  hundred  acres  unto  my  son  B»  and  his 
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heirs  lawfully  begotten^  and  to  be  begotten,  for- 
ever ;  but  if  it  shoald  00  happen  that  my  said 
Bon  B  should  die  and  depart  this  life  without 
such  lawful  heirs  as  above  said,  then  the  above 
devised  premises  shall  descend  to  my  son  C, 
and  his  heirs  forever."  Held,  that  B  took  an 
estate  tail  under  this  devise.  Denn,  ex  dem. 
Hinchman  v.  dark^  Coze,  340. 

164.  A  devised  in  these  words :  *'  a  tract  of  land 
to  my  son  B,  to  have  and  to  hold  to  him  and  his 
heirs  and  assigns  forever;'*  another  tract  to  his 
son  C,  in  the  same  words ;  and  a  third  in  the  same 
manner  to  his  son  D ;  and  afterwards  added,  **  but 
if  either  of  my  sons  above  named  die  without 
issue,  that  the  premises  given  to  him  or  them, 
dying  as  aforesaid,  shall  go  to  him  or  them  that 
survive."  Held  to  create  an  estate  tail.  Denn 
V.  Moore^  Coxe,  386. 

165.  An  estate  tail  cannot  be  devised  under  the 
Maryland  act  of  1782,  e.  23.  Laidler  v.  Young, 
2  Har.  <&  J.  69. 

166.  A  devise  is  not  considered  a  conveyance 
for  the  docking  of  entails  under  the  Maryland 
act  of  1783,  c.  23.  Paca  v.  Fortoood,  2  Har.  & 
M'Hen.  175. 

167.  The  devisee  of  an  estate  tail  may  bar 
his  estate  by  a  common  recovery.  Carter  v. 
M'Midtad,  10  S.  &  R.  429. 

(c.)  Estate  for  Life. 

166.  In  Connecticut,  a  devise  to  a  man,  and 
the  heirs  of  his  body,  lawfully  begotten,  is  an 
estate  for  life  only  in  the  first  donee.  Borden  v. 
KinffsburVj  2  Root,  39. 

169.  The  words  <«  all  the  rest  of  my  lands," 
alone,  convey  only  a  life  estate  to  the  devisee. 
Wngkt  V.  Denn,  10  Wheat.  204. 

170.  The  words  "freely  to  possess  and  en- 
joy," do  not  turn  a  devise  whien,  without  them, 
would  pass  only  a  life  estate,  into  a  devise  of  a 
fee.  ib. 

171.  A,  by  his  will,  devised  lands  to  his  son 
B,  and  added  :  **  and  after  my  son's  death,  my 
will  is,  the  said  land  shall  be  equally  divided  to 
my  two  grrandsons,  C  and  D,  during  their  nat- 
ural lives,  and  after  their  decease,  to  each  of  the 
eldest  sons,  lawfully  begotten,  and  so  from  eld- 
est son  or  sons  forever ;  and  m  case  they  should 
have  none,  to  the  eldest  male  child  of  any  of 
my  three  sons  ;  and  so  from  eldest  to  eldest,  to 
the  end  of  time."  After  the  death  of  the  testa- 
tor, his  grandson  C  died,  leaving  two  sons,  the 
eldest  of  whom  is  G.  Two  other  sons,  E  and  F, 
had  died  before  the  death  of  C ;  E  leaving  a 
daughter  M,  and  F  leaving  children,  male  and 
female.  His  grandson  D.  had  no  son.  The 
lands  were  duly  distributed,  under  the  will,  to  the 
grandsons,  C  and  D.  The  share  set  to  C  was 
successively  held  and  occupied  by  B  and  C,  un- 
til their  respective  deaths,  after  which  M  took 
possession.  In  ejectment,  by  6  against  M,  it 
was  held,  that  B,  the  son,  and  C  and  D,  the 
grandsons,  took  estates  for  life  in  the  premises ; 
tnat  the  share  of  C  was  limited,  on  his  decease, 
to  G ;  and  that,  to  effectuate  the  general  intent 
of  the  testator,  the  estate  vested  in  G  must  be  a 
fee  tail.     ^Uyn  v.  Mather,  9  Conn.  114. 

172.  A  devised  as  follows :  "  As  touching  such 
worldly  estate  wherewith  it  has  pleased  God  to 
bless  me,  I  give,  devise,  and  dispose  of,  the  same 
in  the  following  manner  and  form."  He  then 
enumerates  certain  specific  legacies  ;  and  devises 
to  his  son  H.  "  all  this  certain  lot  of  land  which 
I  now  possess,  with  farming  utensils,"  &c. ;  and 
adds,  '*  all  these  legacies  before  mentioned  to  be 
paid  on  the  1st  of  May,  1805,  and  to  he  raised 


and  levied  out  of  mv  estate ;"  and  then  ap^ 
pointed  his  son  H.,  and  another  person,  his  ex- 
ecutors. H.  takes  only  an  estate  for  life ;  for  the 
charge  being  on  the  testator's  estate  generally, 
it  is  contingent  as  to  the  real  estate ;  that  is,  the 
personal  estate  must  be  exhausted  before  the  real 
estate  can  be  resorted  to.  Jackmn  v.  Harris^  8 
Johns.  141. 

173.  A  testator  devised  to  his  wife  a  tract  of 
land,  with  the  house  thereon,  reserving  to  his 
mother  tlie  privileges  she  had  before  enjoyed  in 
the  house  during  her  life,  and  bequeathed  his 
wife  all  his  personal  property,  that  she  might 
pay  his  debts ;  his  wife  to  have,  use,  occupy,  and 
enjoy,  the  premises  during  the  term  of  her  nat- 
ural life,  and  at  her  decease,  all  the  estate,  real 
and  personal,  to  revert  to  his  brothers  and  sis- 
ters. He  willed  that  his  mother  have  the  privi- 
leges, &c.,  and  be  comfortably  supported  out  of 
the  premises  bequeathed  and  devised  to  the 
wife,  during  her  life ;  the  residue  of  his  real  es- 
tate, about  sixty  acres,  to  be  committed  to  the 
care  of  his  wife,  for  his  mother's  support  during 
her  life,  then  to  revert  to  his  brothers  and  sis- 
ters, in  fee  simple.  The  wife  was  appointed  ex- 
ecutrix :  and,  after  the  death  of  the  mother,  she 
presented  for  allowance  her  administration  ac- 
count, showing  a  balance  due  her  for  payments 
made  for  the  support  of  the  mother.  Held,  that 
the  wife  took  only  a  life  estate  in  the  twenty 
acres  ;  and  that,  as  executrix,  she  was  bound  to 
account  for  the  income  of  the  twenty  acres,  and 
of  the  personal  property  remaining  after  pay- 
ment of  the  debts  and  expenses ;  and  if  such 
income  should  not  be  sufficient  to  reimburse  the 
expenses  incurred  for  the  support  of  the  mother, 
the  income  of  the  sixty  acres  should  be  applied 
to  make  good  the  deficiency.  Davison  v.  Gatesy 
11  Pick.  247. 

174.  A  testator  devised  to  his  daughter  the  in- 
come of  the  one  half  of  his  estate,  real  and  per- 
sonal, undisposed  of,  during  the  life  of  her  hus- 
band ;  and,  in  case  she  survived  her  husband, 
to  her  children  and  their  heirs ;  and  in  case  his 
daughter  survived  her  husband  and  children, 
then  one  half  said  estate  to  her  and  her  heirs ; 
in  case  she  should  die,  living  her  husband,  then 
the  income  of  one  fourth  said  estate  during  his 
life,  and  the  rest  and  residue  to  the  children  of 
his  daughter,  and  their  heirs.  His  daugtiter's 
children  and  husband  were  living  when  the  will 
was  made,  and  at  the  time  of  the  death  of  the 
testator  and  his  daughter.  Held,  that  the 
daughter's  children  took  a  vested  remainder  in 
a  moiety  of  the  one  half,  Subject  to  his  daugh- 
ter's lite  estate,  and  a  contingent  remainder 
in  the  other,  which  vested  when  the  daugh- 
ter died  living  her  husband,  and  that  the  daugh- 
ter took  a  life  estate  for  the  joint  lives  of  herself 
and  husband.     Blanehard  v.  Brooks,  12  Pick.  47. 

175.  A  devise  of  lands,  where  there  are  no 
words  of  perpetuity ,  gives  only  a  life  estate ;  and 
a  fee  will  not  be  implied  from  a  direction  to  the 
devisee  to  pay  the  debte  of  the  testator,  where 
such  payment  is  not  made  a  condition  to  the  de- 
vise, or  declared  to  be  a  personal  charge  upon 
the  devisee.  Van  Alstyru  v.  Spraker,  13  Wend. 
578. 

176.  A  devised  a  farm  to  his  sons  J.  and  E., 
equally  to  be  divided  between  them,  and  for 
them  to  pay  legacies  to  his  daughters  of  £20 
each  \  and  then  added,  '^  to  be  paid  by  my  execu- 
tors out  of  my  money  and  movables ;  the  debts 
to  be  paid  out  of  the  estate  that  I  shall  die  seized 
of."  Held,  that,  there  being  no  words  of  limita- 
tion, the  devisees  took  an  estate  for  life ;  and  that 
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the  charge,  as  to  the  payment  of  debts,  being  up- 
on the  land,  and  not  on  the  penons  of  the  devi- 
sees, no  estate  in  fee  could  arise  by  implication. 
Jadtatnt  v.  BvU^  10  Johns.  148. 

177.  Under  a  devise,  "my  wife  to  have  the 
furniture  she  has  selected,  and  a  house  to  live 
in,  and  garden,  and  one  third  of  all  the  estate," 
—  it  was  held,  the  wife  took  a  life  estate  in  the 
house  and  garden,  and  a  fee  in  the  one  third. 
Hol'mt  V.  Harrimm,  2  Whart.  283. 

178.  A  testator  devised  his  estate  as  follows : 
1st.  ^*-  To  his  son,  J.  B.,  a  house  and  plantation, 
where  the  testator  then  dwelt,  &c.,  to  have  and 
to  hold  unto  the  said  J.  B.,  his  heirs  and  assigns 
forever,  he  pacing,**  dec.  2d.  "  To  his  wife, 
M.,  a  certain  piece  of  land  bounded,"  &c. ;  giv- 
ing her,  also,  *^one  third  of  such  movable 
estate  as  should  remain  aAer  payment  of  his 
debts,  funeral  expenses,  and  legacies,  which 
should  be  in  lieu  of  her  dower  or  thirds  of  his 
estate.**  3d.  After  bequeathing  some  legacies, 
he  directs  **  his  house  and  land  by  the  mill  '  to  be 
sold  by  his  executors.  Held,  that  the  wife,  M., 
had  only  an  estate  for  life  in  the  piece  of  land 
devised  to  her. 

179.  A  devise  of  two  rooms  in  a  house,  "  de- 
siring that  W.  may  have  a  shelter  for  life,"  fives 
W.  an  estate  for  life  in  the  rooms,  of  which  she 
may  make  any  disposition ;  it  is  not  a  mere  ease- 
ment for  her  personal  convenience.  Wusthoff  v. 
Dra€€urt^  3  Watts,  240. 

180.  Under  the  devise,  "  I  give,  bequeath,  and 
dispose  of,  to  (George,  the  plantation  I  live  on, 
which  hath  two  deeds,"  then  certain  legacies 
to    his  wife  and  children,  —  it  was   held,  that 

George    took    a    life    estate    only.       Steele    v. 

ThmmpMoitj  14  S.  &  R.  84.     Bamet  v.  Bamet, 

15  ib.  73. 

181.  Under  a  devise,  dated  4th  March,  1776, 
the  testator  left  lands,  without  impeachment  of 
waste,  to  his  nephew,  W.  H.,  for  life,  and  after 
his  death  to  his  first  son  and  his  heirs  for  life, 
&c. ;  and  in  case  of  W.  H.'s  default  of  issue,  the 
estate  was  to  go  to  the  testator's  other  nephew, 
A.  U.,  for  life,  and  his  heirs  for  life,  &c.  &c. ; 
and  in  case  of  his  default  of  issue,  then  to  the 
right  heirs  of  the  testator,  creating  a  perpetuity. 
In  1783,  the  testator  died,  leaving  his  two 
nephews,  W.  H.  and  A.  H.  A.  H.  had  two  sons, 
the  first  J.,  the  second  A.,  and  four  daughters. 
W.  H.  died  after  A.  H.,  without  children,  but 
leaving  all  the  children  of  A .  H .  surviving.  A  fter 
the  death  of  W.  H.,  J.  conveyed  the  land  in  fee 
to  T.  P.,  by  deed  of  bargain  and  sale.  A.  was 
a  party  to  the  deed,  and  it  was  declared  to  be 
for  the  purpose  of  suffering  a  common  recovery, 
in  order  to  vest  the  fee  in  J.  This  recovery  was 
anfiered  in  March,  1803,  in  the  supreme  court  of 
Pennsylvania,  with  treble  voucher,  T.  P.,  J.,  and 
A.,  being  severally  vouched.  It  was  held,  that 
J.  was  seized  of  an  estate  for  life,  in  possession, 
with  contingent  remainder  to  his  sons  suc- 
cessively in  tail  male  ;  that  A.  had  an  estate  for 
life,  vested  in  interest,  with  contingent  remainder 
to  his  sons  successively  in  tail  male;  after 
which  a  remainder  in  tail  general  was  vested  in 
J.,  with  remainder  in  fee  simple,  vested  in  J. 
ai)d  A.,  and  their  four  sisters.  That  the  recov- 
ery was  well  suffered,  and  by  it  J.  had  a  fee  sim- 
ple in  possession.     LyU  v.  Riehards,  9  S.  A>  R. 


182.  Under  a  devise  to  B,  for  her  use  during 
her  life,  ana  at  her  decease  to  her  male  heir,  C, 
if  alive  at  her  death,  to  him  and  his  heirs  forever ; 
otherwise  unto  her  next  male  heir,  his  heirs  and 
assigns  ferever,  &c    —  it  was  held,  that  B  took 


an  estate  for  life,  with  concurrent  contingent 
remainder  in  fee  to  C,  or  such  person  as,  in  the 
event  of  his  death  in  the  lifetime  of  B,  should 
be  her  heir  male.  Dunwoodie  v.  Reed^  3  S.  & 
R.435. 

183.  A  testator  devised  certain  lands  to  his  son 
J.  for  life,  remainder  to  his  son  M.  and  his 
heirs,  in  trust,  and  for  the  use  of  the  first,  and 
every  other  son  of  his  son  J.  who  should  survive 
him,  in  tail  male,  equally  to  be  divided  ;  but  if 
his  son  J.  should  die  without  male  issue,  then 
he  gave  his  said  lands  to  his  son  M.,  during  his 
life,  with  like  remainder,  dtc.  To  his  other  sons, 
and  to  three  grandsons,  he  devised  lands,  with 
like  limitations,  and  then  devised  that  the  wid- 
ows of  any  of  his  said  sons  and  grandsons 
should  be  entitled  to  dower,  6lc.  Held,  that  J . 
took  an  estate  for  life  in  possession,  with  remain^ 
der  in  tail  male,  expectant  upon  the  determina- 
tion of  the  estate  tail  to  his  surviving  sons  Roy 
v.  Garnet^  2  Wash.  9. 

184.  Under  a  devise  *^  to  A  during  his  natunu 
life,  and,  after  his  decease,  to  his  heirs  as  tenants 
in  common,  and  their  heirs  and  assigns  forever, 
and  if  he  dies  without  issue,  then  to  B,"  —  it  was 
held,  that  A  takes  a  life  estate.  Findlay  v.  Rid- 
die,  3  Binn.  139. 

185.  A  testator  bequeaths  to  his  daughter  A 
the  improvement  of  shares  in  a  bridge  corpora- 
tion, at  her  decease  to  be  equally  divided  among 
her  heirs,  the  residue  to  O,  D,  and  £ ;  but  if 
they  should  die  without  heirs,  &c.  Held,  that 
A  took  a  life  interest  in  the  shares,  with  remain- 
der to  her  children.     EUxt  v.  Merrimack  Bridge^ 

2  Pick.  243. 

186.  A  testator  devised  a  messuage  to  B  for 
life,  he  keeping  the  same  in  repair,  and  after  his 
death  to  C ;  and  gave  B,  in  case  he  should  stand 
in  need,  foil  power  to  sell  all  his  estate  for  his 
comfortable  support.  Held,  that  B  took  a  life 
estate,  with  a  power  to  sell  depending  on  a 
contingency.  Stevens  v.  Winship,  1  Pick. 
318. 

187.  If  a  devisee  for  life  refuse  to  accept  a  de- 
vise, the  remainder-man  may  thereby  acquire  an 
immediate  right  of  entry,  which  must  be  exer- 
cised within  twenty  years  after  the  refusal,  if  at 
any  time  during  the  life  of  the  first  devisee ; 
and  if  not  during  his  life,  within  twenty  years 
after  his  death.     Wells  v.  Prince,  4  Mass.  64. 

188.  Where  a  devise  was  made  to  A,  and  to 
her  children,  of  a  farm,  for  the  use  of  A  for  life, 
and  immediately  after  her  decease  to  be  divided 
among  the  children  of  A,  it  was  held,  that  A's 
children  took  a  life  estate.     Clayton  v.  Clayton^ 

3  Binn.  476. 

189.  In  a  devise,  without  limitation  to  the  dev. 
isee  and  his  heirs,  a  life  estate  only  passes,  un- 
less there  be  a  manifest  intention  to  give  a  fee. 
Cook  V.  Holmes,  11  Mass.  528.  Wright  v.  Denn, 
10  Wheat.  204.  Jackson  v.  WeOs,  9  Johns.  222. 
Vide  Hawley  v.  Jforihampton,  8  Mass.  3. 

190.  A  devise  to  ^*  A,  and  to  his  male  children, 
lawftilly  begotten  of  his  body,  and  their  heirs 
forever,  to  be  equally  divided  amongst  them  and 
their  heirs  forever,*'  passes  a  life  estate  to  A, 
with  a  contingent  remainder  in  fee  to  his  chil- 
dren, he  having  no  children  at  the  time  of  the 
making  of  the  will.  Sisson  v.  Seabury,  1  Sum- 
ner, 235. 

191.  T.  W.,by  will,  "lends  "  to  his  daughter 
E.  slaves  during  her  life,  and  if  she  leaves  neirs 
of  her  body,  then  gives  the  slaves  to  them  and 
their  heirs  forever ;  *<  and  for  want  of  such  heirs,*' 
then  to  A.  W.  and  others.  Held,  that  £.  took  a 
life  estate  in  the  slaves ;  that  the  heirs  of  het 
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body  were  to  take  ui  absolute  property  on  her 
decease ;  and  that  the  limitation  to  A.  W.,  dtc., 
was  contingent  upon  the  want  of  heirs  of  the 
body  of  E.,  and  not  too  remote.  BeU  y.  Hogauy 
I  Stew.  536. 

192.  By  a  bequest  to  a  testator's  wife  of  certain 
specified  items  **  during  her  natural,"  it  was  held 
that  the  widow  took  only  a  life  estate,  the  word 
*Mife  "  being  clearly  omitted.  Geiger  v.  Geiger^ 
4  M'Cord,  418. 

193.  A  testator  devised  one  third  of  all  his 
estate  to  one  in  trust,  to  pay  the  income  of  the 
real,  and  the  interest  of  the  personal  estate,  to 
his  son  during  his  life,  and  after  his  decease  to 
descend  to  his  legal  heirs,  authorizing  the  trus- 
tee, in  case  of  the  son's  sickness,  to  pay  him  such 
additional  sums  as  he  should  think  proper.  Held, 
that  the  son  took  an  equitable  life  interest,  with 
a  contingent  remainder  in  the  legal  estate  to 
those  who  should  be  heirs  at  his  decease.  White 
Y.  Woodbury,  9  Pick.  136. 

194.  A  testator  devised  as  follows:  **l  give 
and  bequeath  unto  my  eldest  son,  D.,  all  that  part 
of  the  lot  of  land  that  1  now  live  on  northward," 
&c. ;  and,  afler  other  devises  and  legacies,  as  fol- 
lows:  *'  I  give  and  bequeath  unto  my  third  son,  J., 
and  to  his  heirs  and  assigns  forever,  all  the  rest 
of  my  estate,  both  movable  and  immovable,  of 
every  kind  not  disposed  of,  ditc.,  he  paying  all 
my  just  debts,  and  the  said  legacies,  &lc.  ;  and  if 
he  should  refuse  or  neglect  to  pay  all  my  just 
debts,  dbc.,  then  my  will  is,  that  my  executors  sell 
BO  much  of  that  part  of  my  estate  given  to  him 
as  shall  pay,"  d&c.  Held,  that  D  took  only  an 
estate  for  life  in  the  lot  devised  to  him,  and  that 
J.  took  the  remainder  in  fee,  after  the  determi- 
nation of  the  life  estate,  under  the  residuary 
clause.    Jackson  v.  WtUs^  9  Johns.  222. 

195.  A  devised  as  follows  :  *^  My  son  F.  shall 
have  all  the  land  I  have  any  right,  title,  or  claim 
to,  either  by  law  or  equity,  except  the  house  and 
lot,  and  two  acres  adjoining,"  which  the  testa- 
tor, by  a  previous  clause  in  the  same  will, 
had  devised  in  fee  to  his  six  daughters.  Held, 
that  the  devise  only  passed  to  F.  an  estate  for 
life.  Dougherty  v.  MoneU^  5  Gill  Sl  Johns. 
459. 

196.  By  a  devise  to  A  and  his  wife,  and  to 
their  survivors,  of  a  house  and  land,  on  condi- 
tion that  A  shall  serve  the  testatrix  as  coach- 
man as  long  as  she  shall  require,  which  condition 
was  unknown  to  the  devisees  during  the  life  of 
the  testatrix,  A  takes  only  a  life  estate.  Farrar 
V.  <Ayrt8,  5  Pick.  404. 

197  A,  by  his  will,  devised  lands  to  his  exec- 
utors, to  be  sold  by  them,  and  then  proceeded  as 
follows :  *<  I  give  and  devise  to  my  brother  B, 
his  heirs  and  assigns  forever,  one  half  of  all 
those  other  lands,  &c.  **  The  remaining  half 
of  the  lands  above  mentioned,  I  give  and  devise 
to  be  equally  divided  between  my  two  sisters, 
C  and  D,  share  and  share  alike.  I  give  and  de- 
vise to  my  wife,  and  m^  daughter  £,  all  the  rest 
of  my  real  estate,  which  I  may  be  entitled  to 
have  in  law  and  equity,  which  is  not  devised  as 
aforesaid,  on  the  following  terms:  to  my  wife 
during  her  natural  life,  she  maintaining  my 
said  daughter  in  a  liberal  manner  until  she  ar- 
rives at  the  age  of  sixteen  years ;  then,  and  af- 
ter that  age,  my  wife  to  account  to  her  for 
the  yearly  value  of  one  half  of  the  said  lands, 
until  the  death  of  my  said  wife ;  then  I  give 
and  devise  the  said  land  and  real  estate  to  my 
daucrhter  aforesaid,  her  heirs  and  assigns  forever. 
And  I  do  give  and  devise  the  said  lands  to  my 
dear  wife^  her  heirs  and  assigns,  should  my 


daughter  die  before  my  wife,  leaving  no  chil- 
dren." Held,  Uiat  C,  the  sister,  took  only  au 
estate  for  life  in  the  lands  devised  to  her.  F«»- 
sant  V.  Monty,  4  Har.  &  J.  313. 

198.  A  testator  devised  the  improvement  of  a 
farm,  accompanied  with  a  personal  char^  on 
the  devisee,  the  farm  to  be  equally  divided 
among  her  legal  heirs  at  her  decease.  Held, 
that,  by  statute  1791,  c.  60,  §  3,  said  devisee  took 
an  estate  for  life  only,  and  that  her  children,  liv- 
ing at  the  testator's  death,  took  a  vested  remain- 
der in  fee.     Bowers  v.  Porter,  4  Pick.  196. 

199.  A  devise  was  as  follows :  **  I  give  and 
bequeath  to  J.  B.  all  my  lands,  which  are  as  fol- 
loweth,"  &c.,  '^  to  quietly  possess  these  lands 
afler  the  death  of  my  wife,  and  not  before ;  and 
if  the«aid  J.  B.  should  die  before  he  comes  to 
enjoy  the  lands  before  mentioned,  then  they 
shall  be  the  right  of  his  eldest  son,  R.  B. ;  and  if 
he  die  before  he  comes  to  the  age  of  twenty-one 
years,  then  the  lands  before  mentioned  to  be  the 
right  of  his  second  son,  E.  B. ;  and  if  he  should 
die  before  he  comes  to  the  age  of  twenty-one 
years,  then  all  the  right  of  the  lands  before 
mentioned  to  be  the  eldest  son  of  A.  B.,  to 
them  and  their  heirs  and  assigns  forever.'  Held, 
that  J.  B.,  the  devisee  who  survived  the  wife 
of  the  testator,  took  only  a  life  estate,  and  that, 
on  his  death,  the  lands  descended  to  the  heir  at 
law  of  the  testator.  Bdt  v.  Bdt,  4  Har.  & 
M'Hen.  80. 

200.  A,  by  his  will,  after  manifesting  his  in- 
tention, in  the  introductory  clause,  to  dispose 
of  all  his  estate,  devised,  among  other  things,  as 
follows  :  *'  I  give  and  bequeath,  unto  my  son  B, 
all  that  part  of  a  tract  of  land  called  D,  whereon 
I  now  dwell,  according  to  a  division  which  I 
have  already  made."  There  were  similar  de- 
vises of  the  other  parts,  and  the  residue  of  the 
tract  D  to  his  son  C,  and  his  grandson  E  ;  also  a 
devise  of  another  tract  to  his  erandson  F,  ^*  my 
aforesaid  grandson  F  not  to  inherit  his  lands 
aforesaid  until  the  death  of  his  father,  G ;  and 
m^  will  is,  that  my  son  G  inherit  the  land,  afore- 
said, and  the  benefits  of  them,  during  his  natural 
life."  There  was  also  a  devise  of  another  tract 
to  his  son  B.  He  also  bequeathed  sundry  slaves 
to  his  granddaughters,  *'  to  be  equally  divided  at 
the  death  of  their  father,  B,  the  said  B  to  have 
the  use  of  the  aforesaid  negroes  and  in- 
crease during  his  natural  life.'  He  also  be- 
queathed a  slave  to  another  granddaughter,  a 
daughter  of  G,  '*and  if  she  dies  without  heirs 
lawfully  begotten,  then  I  give  the  aforesaid  ne 
groesto  my  grandson  G."  He  also  bequeathed 
certain  slaves  to  his  wife  **  during  her  natural 
life,"  and  afler  her  death,  then,  &c.,  and  then 
concludes :  *<  afler  all  my  just  debts,  legacies, 
wife's  thirds,  and  funeral  charges,  are  paid,  the 
remainder  of  my  estate  I  give  and  bequeath  un- 
to m}^  son  B."  Held,  that  B  took  an  estate  for 
life  only  in  the  tract  O,  and  that  the  residuary 
devise  could  not  be  construed  to  pass  any  of  the 
real  estate,  and  that  the  reversion  in  fee  in  the 
land  D,  not  being  disposed  of  by  will,  descended 
to  the  heir  at  law.  Walters  v.  Walters,  3  Har. 
A  J.  201. 

201.  Under  a  devise  "to  my  sister,  and  her 
male  heir  forever,  that  is  to  say,  her  son  Thom- 
as, in  case  he  shall  live  to  come  of  age,  dkc.,  but 
if  Thomas  dies,  then  to  my  cousin  and  his  heirs 
forever,"  dbc.  &c.,  —  it  was  held,  that  the  sister 
took  an  estate  for  life;  that  the  words  **male 
heir  "  were  not  words  of  limitation  ;  and  that  thn 
cousin  look  an  executory  devise.  Ji!srrtf 
PotU,  3  Teates,  141. 
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(d.)  Other  Estates. 

902  A  devise  or  grant,  of  an  interest  in  grow- 
ing wood,  b  an  interest  in  the  soil  itself.  Wright 
T.  Barrett,  13  Pick.  44. 

203.  A  right  to  land,  under  the  proclamation  of 
1763,  was  held,  in  Kentucky,  to  be  a  devisable  in- 
teiest.     Gist  v.  Robitiet,  3  Bibb,  3. 

204.  In  New  York,  a  right  of  entry  in  land  is 
deyisable  within  the  statute  of  wills,  (1  R.  L.  364,) 
though,  at  the  time  of  the  devise,  and  of  the  de- 
visor s  death,  the  land  be  in  the  adverse  posses- 
sion of  another.    Jmckson  v.  Varieky  7  Cew.  238. 

205.  An  interest  is  transmissible  by  devise, 
although  not,  technically,  a  vested  interest. 
Jif  Donald  v.  M'MvlUn^  2  Rep.  Con.  Ct.  91. 

206.  A  vested  remainder  in  lands  may  be  de- 
vised.    Wimple  V.  Fonda,  2  Johns.  283. 

207.  Devise :  "  I  give  to  my  two  daughters, 
and  the  survivor  of  them,  the  use  of  the  north 
half  of  my  dwelling-house,  so  long  as  they  re- 
main single  or  unmarried;  also,  the  privilege  of 
eutting  fire-wood,  dtc.,  from  either  of  my  wood- 
lots.  I  give  to  my  son  my  dwelling-house, 
home  estate,  and  all  my  woodlands,  under  the 
incumbrances  mentioned  herein."  Held,  that 
each  daughter  took  a  several  right  to  cut  wood, 
which  did  not  depend  upon  her  livin^^  in  the 
dwelling-house,  or  remaining  unmarried^  and 
that  a  release  of  her  interest  in  the  dwelling- 
house  did  not  convey  her  right  to  cut  fire-wood. 
Wright  V.  BarreU,  13  Pick.  41. 

208.  A  testator  devised  to  his  wife,  and  after 
her  decease,  to  his  two  daughters  A  and  B,  to 
them,  their  heirs  and  assigns  forever;  but  in 
ease  they  should  die  without  issue,  that  the  same 
should  go  to  and  vest  in  their  two  sisters,  C  and 
D.  Held,  that  the  devise  to  A  and  B  was  a  fee 
tail,  the  contingency  upon  which  the  limitation 
was  to  take  efieot  not  being  limited  to  a  life  in 
being*,  but  upon  an  indefinite  failure  of  issue ; 
that  the  estate  of  C  and  D  was  a  vested  remain- 
der, to  take  effect  upon  the  death  of  both  A  and  B 
without  issue ;  that  cross  remainders  in  tail  were 
to  be  implied  between  A  and  B ;  that,  at  common 
law,  A  and  B  would  take  estates  for  life,  with  sev- 
eral remainders  in  tail  to  their  issue  ;  but,  by  the 
statute  of  Rhode  Island,  it  would  be  turned  into  a 
tenancy  in  common,  and  several  estates  tail  in 
possession  vested  in  them.  LilUbridge  v.  Jidie,  1 
Mason,  224. 

209.  A  devise  to  A  of  one  half  a  farm,  on  the 
north-west  side  thereof,  and  to  B  of  the  other 
half,  gives  a  separate  estate  to  each  in  severalty. 
Jfye  V.  Drake,  9  Pick.  35. 

210.  Under  a  devise  of  land  to  **  two  daugh- 
ters, to  be  equally  divided  between  them,  share 
and  share  alike,  and  to  be  to  them  for  and  during 
their  natural  life ;  and  after  their  death,  then  to 
be  to  their,  and  each  of  their  children,  and  to 
be  divided  between  them,  share  and  share  alike,'* 
— held,  that  the  two  daughters  took  a  tenancy  in 
common  during  their  life,  without  the  power  to 
make  partition  binding  upon  their  children ;  and 
that,  on  the  death  of  either  daughter,  an  undi- 
vided moiety  of  the  land  devised  vested  in  her 
children  as  tenants  in  conmion  in  fee.  Jaekson 
V.  Laquere,  5  Cow.  221. 

211.  A  devise  *'  nnUi  the  heirs  of  my  son,  Joel 
W.,  viz.,  Nathan,  William,  and  Nehemiah,  sons, 
snd  Lncinda  and  Mary,  in  a  proportion  of  three 
•hares  to  the  sons,  and  one  share  to  the  daugh- 
ter!:" held,  that  each  son,  individually,  took 
three  parts,  and  each  daughter  one  part.  Thomp- 
JOS  V.  Wheeler,  15  Wend.  340. 

212.  A  man  makes  his  will,  by  which  he  gives 
roL.  II.  11 


one  fifth  part  of  his  estate  to  his  executors,  for 
the  benefit  of  a  married  daughter,  who  lived 
separate  from  her  husband,  at  the  discretion 
of  his  executors.  He  also  desired  his  executors 
to  bring  suit  against  the  husband  of  his  said 
daughter  for  £^)0,  which  when  recovered,  he 
desired  his  executors  to  dispose  of  the  same  to 
his  said  daughter,  to  be  disposed  of  at  her  dis- 
cretion. Held,  that  this  devise  gave  the  daugh- 
ter a  separate  estate  in  the  property  devised. 
West  V.  West,  3  Rand.  373.  Such  a  devise  gives 
the  daughter  a  power  to  bequeath  the  personal 
property,  but  not  the  real,  ib. 

213.  A  testator  forgave  his  sons,  and  sons-in- 
law,  certain  debts.  As  to  the  rest  of  his  estate, 
he  ordered  it  to  be  divided  into  six  equal  parts, 
and  one  sixth  jpiven  to  a  trustee,  for  the  use  of 
his  daughter  £,  the  wife  of  F,  for  life,  remain- 
der to  her  children.  As  to  the  remaining  debts 
to  him  from  his  sons,  and  sons-in-law,  they  were 
to  be  deducted  from  their  respective  shares. 
At  the  date  of  the  will,  F  was  indebted  to  the 
testator  on  bond  and  mortgage,  and  after  the 
testator's  death,  F's  land  was  sold  by  a  judg- 
ment creditor.  It  was  held,  that  the  mortgage 
was  to  be  deducted  from  his  wife's  share,  and 
was  not  a  lien  on  the  land.  Hogeland's  Appeal^ 
1  Whart.  87. 

214.  A  testator  devised  to  his  two  sons  the 
farm  on  which  he  lived,  to  be  divided  between 
them  equally  in  quantity  and  quality,  as  follows : 
to  A,  the  south  end  of  said  farm,  except  five 
acres,  together  with  all  that  part  of  the  meadow 
lying  on  the  north-east  side  of  the  ditch  cut 
through  his  meadow ;  to  B,  the  north  end  of  said 
farm,  except  the  piece  of  meadow  bequeathed  to 
A,  together  with  five  acres  before  excepted ;  to 
them  and  their  heirs,  on  condition  that  they 
should,  in  equal  proportions,  pav  and  discharge 
the  several  legacies,  &c.  Held,  that  A  and  B 
took  estates  in  common.  Walker  v.  Dewing^ 
8  Pick.  520. 

215.  A  testator,  whose  personal  estate  was  not 
sufficient  to  pay  his  debts,  **  eives  the  residue  of 
his  estate,  after  paying  his  debts,  to  his  daugh- 
ters ;  always  providing  that  if  the  residue  shall 
exceed  $1000  in  value,  then,"  &c.  Held,  that 
the  gift  to  the  daughters  was  a  devise  of  real  es- 
tate, and  not  a  money  legacy.  Houghton  v. 
Hapgood,  13  Pick.  154. 

216.  There  may  be,  by  will,  a  remainder  over 
of  personal  property.  Griggs  v.  Dodge,  2  Day, 
28.     Taber  v.  Packard,  ib.52. 

217.  Thus  the  testator  devised  one  third  part 
of  his  estate,  consisting  mostly  of  personal  prop- 
erty, to  his  wife,  for  her  use  and  benefit  so  long 
as  she  should  remain  his  widow,  and  then  de- 
vised the  whole  of  his  estate  to  his  children.  It 
was  held,  that  this  was  sufficient  to  create  a  re- 
mainder over.     Griggs  v.  Dodge,  2  Day,  28. 

218.  A  devise  was  made  in  1764  to  A,  for  life, 
and  after  her  decease  to  the  testator's  nephew, 
and  the  heirs  of  his  body  lawfully  begotten  for- 
ever ;  but  in  case  he  died  without  issue,  then  to 
T.  H.,  the  brother  of  the  testator,  and  his  heirs 
forever.  The  nephew  died  in  1780,  under  age, 
intestate,  and  without  issue.  A  died  in  1786. 
Held,  that  the  remainder  over  could  not  take 
effect,  but  the  estate  would  descend  to  the  heir 
in  law  of  the  first  remainder*man.  Hunter  v. 
Haynes,  1  Wash.  71. 

219.  In  a  general  devise  of  lands,  without  lim- 
itation or  restriction,  the  reversion  will  not  pass 
under  a  general  residuary  clause,  but  will  de- 
scend to  the  heir  at  law.  Kemnon  v.  M* Roberts^ 
1  Wash.  96. 
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220.  A  reTersion  in  slaveB,  after  an  estate  for 
life  given  by  the  same  will,  will  pass  under  a 
greneral  devise  of  **  all  the  rest  and  residue  of 
my  slaves."     Cole  v.  CUUbome,  1  Wash.  262. 

221.  A  devise  of  a  slave  and  her  increase,  will 
carry  a  child  bom  before  the  devise  was  made. 
Robinson  v.  Robinson^  2  Bibb,  76. 

222.  By  a  devise  to  A  of  all  the  benefits  of  tes- 
tator's real  estate,  until  his  children  come  of  affe, 
grain  growing  passes.  Grubb^a  Executor^s  Sp* 
pealy  4  Yeates,  23. 

223.  A  devise  of  one  third  of  an  estate,  in  fee 
simple,  to  each  of  the  devisor's  three  heirs,  with 
a  provision  that  the  estate  should  be  equally  di- 
vided in  case  of  the  birth  of  a  posthumous  child, 
does  not  create  a  joint-tenancy,  harsh  v.  Larsh, 
Addis.  310. 

224.  A  devise  of  the  testator's  real  estate  gen- 
erally, passes  both  real  and  personal  estate,  and 
mav  include  a  debt  and  mortgage.  Jackson  v. 
Delaneey,  13  Johns.  537. 

225.  A  term  for  nine  hundred  and  eighty-five 
years  passes  under  a  devise  of"  personal  estate." 
Brewster  v.  HtU,  1  N.  Hamp.  350. 

226.  A  testator  devised  to  his  wife  "  that  large 
and  convenient  dwelling-house,  together  with 
all  the  appurtenances  and  privileges  thereunto 
belonging,  and  the  same  which  is  now  improved 
by  me  as  a  boarding-house."  Held,  that  not  on- 
ly the  barn,  stables,  and  outhouses,  but  the  land, 
(eighteen  acres,)  consisting  of  orchard,  pasture, 
plough,  and  wood-land,  all  of  which  had  been 
used  by  the  testator  as  appurtenant  to  his  board- 
ing-house, and  conducive  to  his  support,  passed 
by  the  will,  especially  since,  from  other  parts  of 
the  will,  such  was  the  evident  intention  of  the 
testator.     Jackson  v.   White,  8  Johns.  59. 

227.  A  devised  as  follows :  "  I  give  and  be- 
queath to  my  son  B,  my  farm  on  which  I  now 
live,  &«.,  granted  to  me  by  several  persons,  and 
several  lots,"  &c.  Held,  that  a  lot  of  about  six- 
teen acres,  with  a  dwelling-house  thereon,  not 
adjoining  the  farm,  and  which  had  been  let  out 
for  many  years  as  a  separate  and  distinct  lot,  did 
not  pass  by  the  devise.  Jackson  v.  Mayor^  13 
Johns.  531. 

228.  Under  a  devise  of  a  mill  and  its  appur- 
tenances, what  was  used  by  the  testator  as  ap- 
purtenant, or  by  his  devisee  afler  his  death, 
passes.     Blaine  v.  ChamberSy  1  S.  &  R.  169. 

229.  Under  a  devise  of  a  farm,  a  wood-lot  re- 
mote from  it,  and  not  used  as  part  of  it,  or  of 
which  the  use  is  equivocal,  does  not  pass.  Jlllen 
V.  Riehardsy  5  Pick.  512. 

230.  A  devise  to  the  testator's  daughter,  and 
at  her  decease  to  be  equally  divided  amongst 
her  heirs,  gives  her  children  a  vested  remainder 
in  fee.     JEuis  v.  Merrimack  Bridge,  2  Pick.  243. 

231.  A  testator  devised  a  life  interest  in  his 
real  estate  to  his  wife,  and  to  any  child  or  chil- 
dren of  his  living  at  his  decease,  and  their  heirs, 
and  to  all  the  children  of  his  wife,  by  her  former 
husband,  who  should  be  living  at  her  death, 
equally  to  be  divided  amongst  them  all ;  the  re- 
version and  remainder  of  his  real  estate,  after 
the  death  of  his  wife,  to  them  and  their  heirs  in 
common ;  and  if  none  of  her  children  should  be 
living  at  her  death,  then  the  reversion  to  his 
child  or  children,  and  their  heirs  forever.  Held, 
that  her  children  had  a  continent  remainder, 
which  did  not  vest,  as  she  survived  them ;  that 
his  children  had  a  vested  remainder,  subject,  as  to 
a  part,  to  the  contingency  of  any  of  her  children 
surviving  her.     Dixon  v.  Piekety  10  Pick.  517. 

232.  A  testator  devised  land  and  personal  es- 
tate, after  the  death  of  his  wife,  to  whom  he 


gave  the  use  and  profits  during  her  life,  to  aD 
the  children  of  his  brothers  and  sisters,  *>*•  as  well 
of  those  deceased  as  of  those  who  still  survive," 
in  equal  proportions.  At  the  time  of  making 
his  will,  and  of  his  death,  there  wera  living  for- 
ty-seven nephews  and  nieces ;  thirty-eight  of 
them,  together  with  three  others  born  after  hit 
death,  survived  the  wife.  Held,  that  the  forty- 
seven  took  a  vested  remainder  in  the  land,  which 
opened  to  let  in  the  three ;  and  that  the  personal 
estate  belonged  to  the  forty-one  who  survived 
the  wife.     Denney  v.  ^Ueny  1  Pick.  147. 

233.  By  will  a  testator,  intending  to  dispone  of 
his  estate,  real  and  personal,  gave  all  his  prop- 
erty to  his  wife  so  long  as  she  remained  a  wid- 
ow ;  and  in  case  she  married  again,  one  half  tu 
his  adopted  son ;  and  at  her  death  the  remaining 
part  of  his  landed  property  was  to  go  to  his  son. 
It  was  held,  that  the  son,  on  the  widow's  mar- 
riage, had  a  vested  remainder  in  the  remaining 
half,  attachable  under  execution.  Chaput  ▼. 
Marviny  12  Wend.  538. 

234.  The  residuary  clause  in  a  will  does  nol 
carry  a  remainder  after  a  life  estate,  if  there  be 
other  estate  for  the  residuary  clause  to  operate 
upon.     Horde  v.  MRoberUy  1  Call,  337. 

235.  A  residuary  clause  in  a  will,  devising  *•  the 
residue  of  the  testator's  slaves,  and  his  otlier 
property,"  was  held  to  pass  lands  not  specifically 
devised.     Seckteright  v.  Carringtony  1  Wash.  45. 

236.  Under  a  residuary  clause  in  a  will,  a  con- 
tingent interest,  not  before  devised,  will  paas^ 
and  not  descend  to  the  heir.  O'JVeoIs  ▼.  W^rd^ 
3  Har.  db  M'Hen.  93. 

237.  Money  directed  by  will  to  be  laid  out  in 
the  purchase  of  slaves,  and  to  be  annexed  to 
lands  devised  in  tail,  by  the  tame  will,  is  to  be 
considered  as  slaves,  and  will  pass  with  the  land 
in  tail.     Dade  v.  AlsxandtTy  1  Wash.  30. 

238.  Lands  purchased  after  the  making  of  the 
will  cannot  pass  by  it,  though  it  expressly  in- 
clude all  the  remaining  part  of  the  estate  of 
which  the  testator  may  die  seized ;  and  after- pur- 
chased lands  cannot  be  charged  by  the  will  with 
the  payment  of  debts ;  but  a  codicil  will  be  a  re- 
publication of  the  will.  Hays  v.  Jackson,  6  Mass. 
149.    Miles  v.  Boydony  3  Pick.  217. 

239.  A  devise  of  **  wearing  apparel,  house- 
hold furniture,  plate,  linen,  oooks,  and  erery 
movable,"  will  not  include  debts  due  to  the  tes- 
tatrix.   Jackson,  v.  Vandersprd^le,  2  Dall.  142. 

240.  There  can  be  no  undevised  personal  es- 
tate where  an  executor  is  appointed.  Ha^ys  y. 
Jacksony  6  Mass.  149.  Beilard  v.  Carter.  5 
Pick.  112. 

241.  A  testator  directed  his  executors  to  pay 
his  debts,  and  pay  his  wife  JC22,  and  gave  len- 
cies  to  his  children,  by  name,  and  ordered  hii 
executors  to  have  his  estate,  real  and  personal, 
appraised ;  and  if  the  value  amounted  to  nti.oi« 
than  the  sums  bequeathed,  the  surplus  was  to 
be  divided  among  the  legatees,  in  proportion  to 
their  legacies ;  and  if  less,  then  a  deduction  to  be 
made  in  like  proportion ;  provided,  that  his  debts 
and  charges  should  be  first  paid;  and  he  de- 
clared that  it  was  to  be  understood,  that  each  of 
the  heirs  and  legatees  named  was  to  receive 
their  several  sums  out  of  his  estate,  in  lands,  and 
goods  and  chattels,  which  he  left  at  his  decease  ; 
and  he  appointed  two  of  his  sons  and  legatees 
his  executors.  Held,  that  there  was  no  deTise 
of  the  real  estate ;  that,  at  most,  the  ezecntors 
only  had  a  power  to  sell  the  lands,  and  that^  if 
so,  the  lands,  until  sold,  descended  to  the  beiTs. 
Jackson  v.  Burr,  9  Johns.  104. 

242.  A  devise  of  a  testator's  "estate"   ^en 
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enXijf  pasaea  both  real  and  personal  estate,  and 
maj  include  a  debt  and  mortgage.  Jackson  v. 
Delancey,  11  Johns.  365. 

243.  A  mortgage,  held  by  a  testator  before 
the  making  ^f  Uie  will,  and  until  his  decease, 
will  pass  under  a  residuary  devise  of  '*  all  his 
estate,  whether  real  or  personal.*'  Ballard  v. 
Carter,  5  Pick.  112. 

244.  A  testator  bequeathed  as  follows:  *(I 
giTe  to  my  wife  E.  the  ase  of  my  personal  es- 
tate during  her  natural  life  ',  after  her  decease, 
I  give  to  my  son  J.  all  the  remaining  part  of  my 
personal  estate  that  is  left  undisposed  of;  and 
my  will  is,  that  if  J.  should  come  to  die  before 
he  arrives  at  the  a^e  of  twenty-one  years,  or 
have  lawful  issue  othis  body,  then  it  is  my  will 
that  all  my  estate,  both  real  and  personal,  be 
continued  in  the  hands  of  my  wife  during  her 
natural  life,  and,  afler  her  decease,  to  be  dis- 
posed of  in  the  following  manner :  I  give  unto 
my  brother's  children  all  the  remaining  of  my 
personal  estate,  to  be  equally  divided  among 
them,  share  and  share  alike."  Afler  the  testa- 
tor's death,  the  widow  took  into  her  possession 
the  personal  estate.  J.,  the  son,  arrived  at  the 
age  of  twenty-one  years,  and  soon  after  died, 
without  leaving  lawful  issue  of  his  body,  and 
then  the  widow  died.  Held,  that  J.,  the  son, 
took  the  personal  estate,  subject  to  the  use  of 
the  mother  during  ber  natural  life,  and  to  an  ex- 
ecutory disposition  thereof  over  to  the  brother's 
children,  if  J.  should  die  before  the  age  of 
twen^-one  years,  and  before  he  had  lawful  issue 
of  his  body ;  and  though  J.  did  die  without  law- 
fid  issue,  vet,  as  he  did  not  die  before  he  attained 
the  age  of  twenty-one  years,  the  double  contin- 
gency never  did  happen,  so  that  the  property 
became  absolute  in  J.,  the  son ;  that,  at  his 
death,  it  went  to  his  mother,  and,  on  her  death,  to 
the  next  of  kin.    J^evison  v.  Taylor,  3  Halst.  43. 

245.  A  testator,  seized  in  fee,  devised  as  fol- 
lows: 1.  ''The  proceeds  of  all  my  real  estate 
shall  be  vested  in  my  wife,  for  the  maintenance 
and  education  of  my  children."  2.  ''All  my 
debts  to  be  paid  as  speedily  as  possible,  for 
which  purpose  I  desire  that  tne  tract  of  land  on 
which  D.  lives,  together  with  all  my  personal 
property  thereon,  may  be  sold  and  applied  to 
that  purpose."  3.  "I  desire,  in  the  general 
distribution  of  the  residue  of  my  estate,  in  the 
dJTJBion  between  my  sons  and  daughters,  my 
sons  may  receive  in  the  proportion  of  five  to 
three."  The  widow  renounced  the  will.  The 
executors  sold  the  tract  mentioned  in  the  2d 
clause,  and  received  a  part  of  the  purchase 
money.  The  purchaser  subsequently  petitioned 
for  relief,  under  the  insolvent  laws,  and  the 
balance  of  the  purchase  money  being  unpaid, 
the  widow  and  children  brought  ejectment  for 
the  land.  Held,  that  the  legiu  estate  vested  in 
the  children  of  the  testator,  as  his  heirs  at  law, 
liable  to  be  divested,  upon  a  lejral  sale  of  it  under 
the  will,  a  compliance  with  Sie  terms  of  sale, 
and  payment  of  the  purchase  money.  Magruder 
V.  Peter,  4  Gill  &  Johns.  323. 

246.  Held,  also,  that  no  legal  estate  in  said 
land  vested  in  the  wife,  by  virtue  of  the  devise 
to  her  of  the  "  proceeds  "  of  all  his  real  estate, 
in  the  1st  clause,  ih, 

247.  A  devise  of  a  tract  of  land  by  name,  and 
described  as  lying  in  A  county,  passes  the  whole 
tract,  though  4>art  of  it  lies  in  another  county. 
Bammond  v.  Ridgely,  5  Har.  &  J.  245.  Dorsey 
▼.  Hammond^  1  Har.  <&  J.  190. 

248.  A,  being  possessed  of  a  term  of  years  in 
land,  bequeathed  it  as  follows :  "  I  give  an4  de- 


vise to  my  daughter  C.  the  house  and  lot  where- 
on I  now  live,  all  which  I  ffive  to  my  daughter 
during  her  natural  life,  and,  after  her  decease, 
I  give  the  same  to  the  heirs  of  my  said  daughter 
C.^'  Held,  that  C.  was  entitled  to  the  whole  of 
the  unexpired  interest  in  the  term.  Home  v. 
Lyeth,  4  Har.  &  J.  341. 

249.  A  devises  as  follows :  "  It  is  my  will 
that,  if  my  sons,  B  and  C,  shall  arrive  at  their 
respective  ages  of  twenty-four  years,  B  shall 
divide  the  plantation  whereon  I  now  dwell  into 
two  equal  parts,  and  C  shall  elect  and  choose 
one  half,  which  I  give  and  devise  to  him  and 
the  heirs  of  his  bodv,  gotten  or  to  be  begotten, 
forever ;  and  the  other  half  thereof  I  give  and 
devise  to  my  second  son,  B,  and  the  heirs  of  his 
^odj,  gotten  or  to  be  begotten,  forever;  tltey, 
my  said  sons,  paying  out  of  the  same,  each  of 
them,  the  sum  of  twenty  pounds,  proclamation 
money,  to  my  daughter  D,  when  she  arrives  at 
the  age  of  twentv-one.  Item.  If  either  of  my 
sons  die  without  issue,  I  give  the  said  plantation 
to  the  survivor  of  them,  and  the  heirs  of  his 
bod^,  begotten  pr  to  be  begotten,  forever,  be 
paymg  to  his* said  sister  the  sum  of  forty  pounds 
of  like  money,  at  her  said  age  of  twentjr-one 
years.  But  if  it  shall  happen  that  both,  or  either, 
of  my  said  sons  die  before  they  arrive  at  the  age 
of  twenty-four  years,  as  aforesaid,  leaving  issue, 
then  the  said  plantation  to  be  equally  divided,  as 
aforesaid,  by  certain  friends  to  be  appointed  for 
that  purpose  by  those  concerned  therein."  Held, 
that  D  and  C  took,  by  this  devise,  a  vested  es- 
tate general,  as  tenants  in  common,  with  cross- 
remainders  in  tail  also,  and  a  reversion  in  fee  to 
the  right  heirs  of  the  testator.  Den  v.  Cook,  2 
Halst.  41. 

250.  A  devise  was  made  to  A  and  B,  and  their 
heirs,  to  be  equally  divided  between  them,  if 
,thev  both  live  to  enjoy  the  same ;  but  if  they 
both'  die  before  they  come  of  age,  then  to  C,  the 
son  of  the  devisor,  in  fee.  A  died  before  he 
attained  the  age  of  twenty-one.  Held,  that  C 
took  no  estate.  Goldsborougk  v.  Hawkins,  1 
Har.  <&  M'Hen.  157. 

251.  A  testator  devised  to  his  nephew,  in  tail, 
certain  lands  in  C,  and  also  all  the  remainder  of 
his  estate,  afler  the  debts  and  legacies  were 
paid ;  and,  for  such  purpose,  he  directed  his 
executor  to  sell  and  dispose  of  his  lands  in  A,  and, 
upon  payment  of  the  purchase  money,  to  con- 
vey. The  executor  sold,  but  had  not  conveyed. 
In  an  action  of  ejectment  for  the  land  in  A,  it 
was  held,  that  the  nephew,  who  was  the  lessor 
of  the  plaintiff,  under  the  residuary  clause  in 
the  will,  took  the  land  in  A,  subject  to  the  pay- 
ment of  the  debts  and  legacies;  and  that  the 
executor,  under  the  power  in  the  will  to  sell, 
&c.,  had  a  right  to  sell  the  said  land ;  and  that, 
by  a  sale  to  B,  and  a  conveyance  to  liim  by  the 
executor,  pursuant  to  the  will,  the  legal  estate 
would  be  divested  out  of  the  devisee,  and  ac- 
quired by  the  vendee,  under  the  executor's  sale ; 
and  that,  by  the  sale,  B  gained  an  equitable  in- 
terest only,  and  the  legal  estate  remained  in  the 
devisee.    Jenifer  v.  Beard,  4  Har.  &,  M'Hen.  73. 

252.  Slaves  devised  are  not  assets  in  the  hands 
of  the  executor,  but  the  legal  title  is  immediately 
transferred  to  the  devisee,  and  he  may  take  pos- 
session of  them  without  the  assent  of'^the  execu- 
tor, or  recover  them  by  suit,  without  giving  a 
refunding  bond.  Logan  v.  Withers,  3  J.  J. 
Marsh.  %^. 

253.  Trust  estates  will  pass  by  the  usual  gen- 
eral words  in  a  will,  passing  other  estates,  unless 
it  is  to  be  collected,  from  the  expressions  in  the 
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will,  or  the  pilrpoaet  and  objeeU  of  the  testator, 
that  his  intention  was  otherwise.  Jackson  ▼.  De^ 
laney,  13  Johns.  537. 

2^.  Where  the  {trantor  of  a  tract  of  land  re- 
serves to  himself  and  his  heirs  the  ezclnsiye 
right  of  a  stream  of  water  running  througn  the 
same,  and  subsequently  demises  the  privilege  of 
using  the  water  to  a  lessee,  reserving  an  annual 
rent,  and  afterwards  devises  all  the  privilege  re- 
tained of  the  water  of  the  stream,  such  devise  is 
food,  and  will  pass  the  rent.  Provost  v.  Calder^ 
Wend.  517. 

255.  A  devise  was  as  follows:  **One  fourth 
part  ^of  the  testator's  estate)  to  be  ffiven  to  the 
families  of  A,  B,  and  C,  to  those  of  their  chil- 
dren that  my  wife  shall  think  proper,  but  in  a 
ffreater  proportion  to  F.  A.  than  to  any  other  of 
A 'a  children ;  to  E.  B.  in  a  greater  proportion 
than  to  any  other  of  B's  children ;  the  balance 
to  be  given  to  the  families  of  D  and  £*s  chil- 
dren, in  equal  proportions.  It  was  held,  that 
the  children  of  D  and  £  took  per  stirpes,  and  not 
per  capita,  and  that  the  property  devised  to  them 
was  to  be  divided  into  two  equal  parts,  one 
moiety  to  each  family.  Walker  v.  Griffin,  11 
Wheat.  375. 

256.  A  testator  had  two  sons,  B  and  C,  and 
^ye  daughters,  D,  E,  F,  and  G,  and  one  who 
was  deceased.  C  died  before  the  date  of  the 
testator's  will,  leaving  ten  children,  who  were 
living  at  the  time  of  this  trial.  After  providing 
for  all  the  surviving  children,  and  havmg  given 
the  plantation,  on  which  C  had  lived  in  his  life- 
time, to  two  of  his  sons,  he  made  the  following 
bequest :  **  It  is  my  will,  that  all  the  remainder 
of  my  movable  estate  shall  be  equally  divided, 
that  is  to  say,  B,  and  the  heirs  of  my  son  C, 
£,  F,  G,  and  D."  Held,  that  the  children  of 
C  took  per  stirpes,  and  not  per  capita.  Roome  v. 
Counter,  1  Halst.  111. 

257.  A  testator  directed  by  his  will,  that  the 
rents  and  profits  of  his  estate,  remaining  after 
the  payment  of  certain  annuities  and  legacies, 
should  be  annually  paid  to  his  sister  and  his 
three  brothers,  one  quarter  to  each,  during  the 
term  of  their  natural  lives,  and  during  the  life 
of  the  survivor  of  them,  and  bequeathed  all  the 
residue  of  his  estate  to  the  children  of  such 
brothers  and  sisters,  viz.,  one  quarter  part  to  the 
children  of  each,  and  such  as  should  legally  rep- 
resent them  ;  and  in  case  of  the  death  of  either 
of  his  said  sisters  and  brothers,  the  children  of 
such  deceased  one  should  be  entitled  to  their 
quarter;  and  one  of  the  brothers  died,  leaving 
children.  It  was  held,  that  such  children  were 
entitled  to  receive  their  father's  share  of  the 
estate,  although  the  testator's  sister,  and  two  of 
his  brothers,  were  still  living.  Adams  v.  Spal- 
ding, 12  Conn.  350. 

258.  A  testator  devised  lands  for  the  support 
of  public  worship,  for  the  benefit  of  the  inhab- 
itants of  a  certafn  precinct;  the  estate  to  be 
leased,  and  the  yearly  income  to  be  paid  to  the 
minister.  The  inhabitants  having  voted  him  a 
fixed  salary,  which  he  received  for  many  years, 
making  no  claim  on  the  income  of  the  devise,  it 
was  held,  that  he  had  no  title  to  such  income. 
JTiompson  v.  Congregational  Society  in  Rehoboth, 
6  Pick.  469. 

259.  The  title  of  a  devisee,  under  a  will,  to 
whom  an  immediate  estate  is  given,  will  date 
from  the  death  of  the  testator,  and  not  from  the 
time  of  the  probate  of  the  will.  Spring  v.  Park- 
man,  3  Fairf.  127. 

260.  Where  a,  will,  devising  real  estate,  was 
made  and  proyed  in  another  state,  and  a  copy 


was  subsequently  filed  and  recorded  in  a  probate 
court  in  Maine,  pursuant  to  the  provisions  of  the 
statute  of  1821,  c.  51,  it  was  held  that  the  estate 
of  the  devisee  tested,  by  relation,  back  to  the 
time  of  the  death  of  the  testator,  and  not  to  the 
time  of  filing  and  recording  the  will.  ib. 

III.  Of  the  Construction,  and  herein  of  the  Ad^ 
missibility  of  Parol  Evidence  to  vary  or  explain 
the  Devise. 

261.  In  the  construction  of  a  will  of  person- 
alty, the  question  is.  Are  the  persons  in  esse,  or, 
by  common  possibility,  will  they  be  in  esse,  at 
the  death  of  the  first  taker,  to  take  the  estate  be- 
queathed to  them ;  if  so,  the  bequest  is  ^ood. 
But  the  words  used  must  so  describe  the  mter- 
mediate  class,  to  whom  the  estate  is  devised  be- 
fore the  ultimate  remainder  vests,  that  they  may 
be  known  as  persons  capable  of  being  alive 
during  the  lifetime  of  the  first  taker.  Henry  r. 
Means,  2  Hill,  S.  C.  328. 

262.  A  testator  devised  land  to  his  son,  and, 
if  he  should  continue  unmarried  until  death,  with 
remainder  to  all  the  testator's  surviving  children, 
to  be  equally  divided  among  them.  By  surviving 
children  are  intended  those  who  should  survive 
the  first  devisee.     Den  v.  Sayre,  2  Penn.  598. 

263.  The  words  "  dying  without  issue  "  do,  in 
the  case  of  a  chattel,  as  well  as  freehold  estate, 
devised  by  will,  mean  an  indefinite  failure  of 
issue,  and  are  not  to  be  confined  to  issue  living 
at  the  time  of  the  death ;  this  construction,  how- 
ever, may  be  controlled  by  other  words  in  the 
will,  which  show  that  it  was  the  intention  of  the 
testator  that  the  limitation  was  to  take  place  on 
the  death  of  the  devisee,  as  a  devise  over  to  a 
survivor  or  survivors.  Moffatt  v.  Strong,  10 
Johns.  12. 

264.  Where  a  testator  devised  a,  slave  "to  A 
for  life,  and,  if  she  should  die  without  issue,  then 
the  slave  and  her  increase  to  return  to  his  estate, 
after  the  death  of  her  husband,"  it  was  held, 
that  ''  without  issue "  meant  *^  without  issue 
living  at  her  deatli.'*  Moseby  v.  Corbin,  3  A.  K. 
Marsh.  289. 

265.  These  words  in  a  will,  <*  and  in  case  my 
grandson,  William,  dies  without  issue  lawfully 
begotten  of  his  body,  then  I  give  said  houses, 
land,  Sui.,  to  my  sons-in-law,"  must  be  con- 
strued to  mean,  a  dying  without  leaving  issue 
at  the  time  of  his  death.  Holmes  v.  Williams, 
1  Root,  332. 

266.  A,  by  his  last  will,  after  giving  specific 
parts  of  his  real  and  personal  estate  to  each  of 
his  five  sons,  by  name,  devised  as  follows 
*'  After  the  above-mentioned  articles  are  taken 
out  of  my  movable  estate,  let  the  remainder  be 
valued  by  indifferent  men,  agreed  upon  for  that 
purpose,  and  then  to  be  divided,  as  my  heirs  can 
agree,  among  themselves  ;  and  if  any  of  my  sons, 
as  aforesaid,  should  die  without  lawful  issue, 
then  let  his  or  their  part  or  parts  be  equally 
divided  among  the  survivors,  unless  it  should 
happen  that  he  or  they,  so  dying,  should  leave  a 
wife  behind,  in  which  case  she  shall  take  back 
what  she  brought  with  her  and  £100  besides,  and 
onlv  the  remainder  shall  be  divided  as  aforesaid." 
Held,  that  if  the  limitation  had  rested  alone  on 
the  dying  without  lawful  issue,  it  would  have 
failed  ;  yet,  the  devise  over  being  to  the  sur- 
vivors, it  would  be  construed  to  mean  children 
living  at  the  death  of  tlie  party,  and  not  a  gener- 
al failure  of  issue.   Moffatt  v.  Strong,  10  Johns.  12. 

267.  A  devise  was  made  to  two  illegitimate 
children,  and,  in  case  either  shall  die  without 
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httin,  then  her  part  to  the  snrviyor.  Held,  that 
the  word  **  heira  *'  means  **is8ae,"  and  not  hein 
^nerally ;  and  that  on  the  death  of  one  without 
issue,  her  sister  was  entitled  to  the  whole  estate. 
FtmU  T.  Flamery  5  Har.  6l  J.  10. 

263.  A  testator  devises  real  estate  to  a  town, 
for  the  purpose  of  building  a  school-house,  pro- 
vided it  is  built  in  a  certain  place.  This  is  a  de- 
rise  on  a  condition  subsequent ;  the  estate  vests 
in  the  devisees,  and  is  forfeited  bv  neglect 
for  20  years  to  comply  with  the  condition,  and 
passes  to  the  residuary  devisee.  Hayden  v.  In- 
habiianis  of  SUmghton,  5  Pick.  528. 

269.  A  devised  specific  parts  of  his  real  prop- 
erty to  each  of  his  three  sons,  after  the  death  of 
his  wife,  their  heirs  and  assigns  forever,  direct- 
ing them  to  pay  certain  legacies  to  his  daugh- 
ters.    He  then  devised  another  part  of  his  real 
estate,  situated   at  N.,  to  all  his   children   to- 
other, their  heirs  and  assigns  forever.    Afler- 
wards  he  bequeaths  his  personal  oroperty  to  his 
wife,  she  allowing  to  two  of  the  sons  £5  out  of 
the  same.    Then  he  adds,  **  if  any  of  my  above- 
named  children  should  die  without  heir  or  heirs 
begotten  of  their  body,  then  his  or  her  share,  so 
dying,  shall  be  equally  divided  amongst  the  sur- 
▼iTora  of  them,  or  their  heirs,  share  and  share 
alike.     Held,  that  this  last  clause  must  be  con- 
fined, in  its  operations,  to  the  estate  at  N.     Den 
▼.  Wortindyk,  2  Halst.  363. 

270.  A  testator  devised  as  follows :  **  I  give 

and   bequeath  to  my  son,  J.,  all  my  lands  and 

effects,  to  him  and  his  heirs  forever ;  but  if  he 

should  never  return,  I  give  and  bequeath  to  my 

brother  M.*s  eldest  son  two  lots  of  land,  to  him 

and  his  heirs,  which  he  shall  fully  possess,  he 

makiziji  himself  appear  to  be  the  eldest  son  of 

M."    Held,  that  a  present  interest  vested  in  M.'s 

eldest  son,  and  that  the  words  requiring  him  to 

prove  himself  such,  were  senseless  and  nugatory, 

being  merely  what  the  law  would  have  required 

without  them.     Den  v.  Brown,  2  Halst.  305. 

271.  A,  by  his  will,  devised  as  follows:  *^I 
CTve  and  bequeath  to  my  wife,  B,  for  and  during 
her  natural  life,  my  tract  of  land  and  plantation 
called  C,  ^save  and  except  the  ropewalk.)" 
"Item.  1  give  and  bequeath  to  my  son  D,  his 
heirs  snd  assi^^ns,  my  tract  of  land  called  C ;  but 
in  case  my  said  son  should  die  before  he  attains 
of  legal  age,  and  without  issue,  then  I  leave  and 
bequeath  the  said  tract  of  land,  called  C,  to  my 
wife,  B,  or  her  assigns,  to  be  at  her  own  will  and 
disposal,  as  it  origmally  was,  save  and  except 
five  acres,  to  be  laid  off,  Slc.  ;  and  that  five 
acres,  together  with  the  rope  walk,  I  ^ive  and 
bequeath  to  my  nephew  E,  his  heirs  ancTassigns. 
And  it  is  further  my  intention,  that  if  my  wife 
should  die  before  my  son  D,  so  that  my  estate 
be  vested  in  him,  and  he  should  afterwards  die 
before  he  attains  legal  age,  and  without  lawful 
tMue,  then,'*  &o.  Held,  that  the  devise  of  the 
ropewalk  to  £  was  an  immediate,  and  not  a  con- 
tingent devise.     Bowly  v.  Lammot,  3  Har.  &  J.  4. 

272.  A  devise  of  the  income  of  lands  is  the 
same  as  a  devise  of  the  lands.  Reed  v.  Reed,  9 
Mass.  372. 

273.  A  devise  of  lands  is,  in  all  cases,  consid- 
,  ered  a  specific  devise,  whether  devised  by  a  spe- 
cific or  general  description,  to  a  particular  dev- 
isee, or  to  the  residuary  legatee.       Wyman  v. 
Brigden,  4  Mass.  151. 

^4.  A  testator  devised  an  estate  to  a  minor  in 
fee,  and  directed  his  guardian  to  occupy  and  im- 
prove the  estate,  and  from  the  rents  and  profits 
to  educate  the  minor;  but  directed  that  the  minor 
ahoild  not  come  into  possession  of,  or  have  any 


advantage  of,  the  estate  during  his  minority. 
Held,  that  this  gave  a  present  estate  to  the  mi- 
nor, the  possession  only  being  postponed,  and 
created  a  trust  in  the  guardian,  who  may  hold 
the  lands  against  the  heirs,  until  the  devisees 
can  take  possession.  Smithwick  v.  Jordan,  15 
Mass.  113. 

275.  B.  bequeathed  to  his  daughters,  S.  and 
A.,  each,  eight  negroes,  which  they  then  pos- 
sessed, and  to  his  other  daughters,  each,  a  lot  of 
negroes  equal  in  value  to  those  given  to  S.  and 
A.,  to  be  allotted  to  them  when  Uiey  should  re- 
spectively marry  or  become  of  age.  Held,  the 
age,  number,  and  quality,  of  the  negroes  of  S. 
and  A.  was  the  measure  of  the  value  of  those 
bequeathed,  and  not  the  money  value  at  the  time 
of  the  bequest.     Moore  v.  Dudley,  2  Stew.  170. 

276.  Under  a  bequest  to  one's  '*  poor  relations, 
equally,"  after  the  death  of  his  wife,  it  was 
held,  that  the  testator's  brothers  and  sisters,  and 
the  mother  of  his  wife,  took  per  capita,  aa  if  the 
word  "  poor  "  were  not  in  the  will.  M'J^eilledge 
V.  Oalbraith,  8  S.  &  R.  43. 

277.  The  word  ^*  heirs,"  in  a  devise,  is  to  be 
construed  to  be  a  word  of  limitation.  ,  Daly  v. 
James,  8  Wheat.495.  &mith  v.  Foltoell,  1  Binn.  546. 

278.  Where  a  testator,  in  the  residuary  clause 
of  his  will,  directed  that,  aa  soon  as  his  youngest 
child  should  have  arrived  at  full  age,  the  residue 
of  his  estate,  real  and  personal,  or  mixed,  after 
providing  for  certain  annuities  bequeathed  in 
the  will,  should  be  divided  into  equal  parts,  one 
of  which  to  go  to  each  of  his  said  children  who 
should  then  be  living,  '^  and  to  the  heirs  of  their 
bodies  respectively,  and  to  none  other,"  —  it 
was  held,  that  the  words  "  heirs  of  their  bodies" 
were  to  be  construed  as  words  of  limitation,  and 
not  as  words  of  purchase ;  that,  aa  they  would 
have  created  an  estate  tail  in  real  estate,  the 
children  were  entitled  to  the  residuary  fund, 
which  consisted  of  personal  estate  only,  as  their 
absolute  property;  and  that,  as  no  directions 
were  given  as  to  the  investment  or  management 
of  the  residuary  fund,  and  no  designation  of 
usufruct  expressed,  as  distinct  from  an  absolute 
gift  to  the  children,  the  fund  itself  shouM  be  dis- 
tributed among  them,  when  the  youngest  child 
arrived  at  full  age,  after  setting  apart  a  fund  for 
the  annuities  bequeathed  in  the  will.  Adams  v. 
Cruft,  14  Pick.  16. 

279.  ^*  Issue  "  may  be  used  as  a  word  of  pur- 
chase or  limitation.  Earle  v.  Hopkins,  1  Browne, 
App.  55. 

280.  Under  a  devise  of  real  and  personal  es- 
tate to  the  testator's  minor  daughter  and  her 
heirs,  also  for  her  education,  &c.,  if  she  die  in 
her  minority,  leaving  a  husband,  and  without 
issue,  the  yearly  income,  beyond  what  was  spent 
in  the  daughter's  education,  goes  to  her  hus- 
band.    Case  of  Lefevre,  6  S.  &  R.  556. 

281.  A  testator  devised  15  slaves  to  bis  wife 
by  their  names,  two  of  the  names  being  Phillis, 
He  had  but  one  named  Pkillis,  and  one  named 
Philip.  It  was  held,  that  Philip  passed  by  the 
devise.     Tudor  v.  Terrel,  2  Dana,  47. 

282.  A  testator  devised  land  to  the  ^'  first  heir 
male  "  of  J.  S.,  when  he  should  arrive  at  the  a^e 
of  21  vears,  he  paying  to  A  and  B,  the  daugh- 
ters of  J.  S.,  £40  each.  After  the  devisor's 
death,  J.  S.  had  a  son,  who  attained  the  a^e 
of  21  years,  and  paid  his  sisters  the  £40  eacn. 
Held,  that  the  testator's  intent  was  clear,  that 
the  first  son  of  J.  S.  should  take  the  estate.  Ash- 
ton  V.  Ashton,  1  Dallas,  4. 

283.  A  testator. devised  to  his  wife  the  use  of 
one  third  part  of  his  home  farm,   during  hex 
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widowhood,  and,  in  a  flubaeqiient  dame,  the  nie 
of  all  his  estate,  real  and  personal,  until  his  chil* 
dren  (a  son  and  daughter)  should  become  of 
lawful  age.  He  then  devised  to  his  son,  and  to 
his  heirs,  two  thirds  of  his  home  farm,  and  pro* 
Tided  that  he  should  have  the  whole  of  his 
landed  property  after  the  marriage  or  decease 
of  his  mother.  It  was  held,  that,  on  the  mar- 
riage of  the  mother  before  either  of  the  children 
arrived  at  full  age,  her  right  ceased,  and  the 
title  of  the  son  became  perKct  to  the  real  estate 
devised.     Chappd  v.  Avery ^  6  Conn.  31. 

284.  If  there  are  general  words  in  a  will  cre- 
ating an  estate  tail,  and  there  are  no  words  con- 
trollmg  them,  the  property  vests  in  the  first 
taker.     Keating  v.  Reynolds^  1  Bay,  80. 

285.  The  testator  devised  all  his  real  estate  to 
his  wife  for  life.  If  she  died  before  his  son  J. 
arrived  at  age,  then  to  his  daughter  A.  until  J. 
came  of  &ge ;  at  that  time  the  estate  to  be  divided 
among  his  three  children  equally  in  fee,  or  to  the 
survivors  of  them  if  either  should  die  leaving  no 
issue.  If  all  his  children  should  die  and  ^^  leave 
no  issue,'*  and  his  wife  should  survive  them, 
then  to  her  in  fee.  Held,  that  the  devise  might 
be  construed  (subject  to  the  wife's  life  estate) 
either  as  a  devise  to  all  the  children  in  fee  abso- 
lutely, on  J.'s  arrival  of  age,  even  though  the 
wife  was  then  living,  and  if  they  all  died  before 
that  period,  without  issue,  then  to  his  wife  in 
fee ;  or  as  a  devise  of  the  estate  to  the  children  in 
fee,  determinable  on  their  dying  in  her  lifetime 
without  leaving  issue,  and  in  that  case  an  ex- 
ecutory devise  over  to  her  in  fee.  But  if  neither 
construction  could  be  adopted,  then,  as  all  the 
children  died  in  the  wife's  lifetime,  but  two  of 
them  left  issue  who  survived  her,  the  estate  in 
that  event  must  be  considered  as  intestate  estate 
undisposed  of  by  the  will,  inasmuch  as  the 
devise  over  to  the  wife  could  not  take  effect. 
J^ightingdU  v.  Sheldon^  5  Mason,  396. 

286.  Where  one  devised  to  his  wife  **  her  fVill 
and  reasonable  dower  in  all  his  esta^,  according 
to  the  laws  of  this  state,"  it  was  held  that  the 
term  <<  dower  "  must  be  taken  in  its  legal  accep- 
tation, and  be  limited  exclusively  to  Uie  realty. 
BrackeU  v.  Leighton^  7  Greenl.  383. 

287.  The  word  "  property  "  in  a  devise  may 
mean  both  real  and  personal  estate.  Den  v. 
Pf^m^^  5  Hayw.  104. 

i&d.  Certain  expressions  in  a  will,  showing  an 
intention  to  dispose  of  the  testator's  whole 
estate,  may  often  enlarge  an  estate,  which  would 
otherwise  be  for  life  only,  into  a  fee ;  as  a  devise 
to  A,  **  freely  to  be  possessed  and  enjoyed,"  for 
here  the  implied  intention  is  not  inconsistent 
with  the  declared  intention.  Willis  v.  Bucker, 
3  Wash.  C.  C.  369. 

289.  T.  P.,  by  his  will,  ^ve  all  the  annual  in- 
come of  his  estate  to  his  wife,  during  her  widow- 
hood, to  be  eqnallv  divided  between  her  and  her 
son,  with  instructions  to  educate  his  son ;  but  if 
it  should  so  happen  that  his  wife  should  change 
her  condition,  then  he  gave  the  direction  of  his 
son's  education  to  T.  S.  He  afterwards  devised 
a  part  of  his  real  estate  to  his  son  specifically. 
At  the  time  of  the  decease  of  T.  P.,  he  left  his 
wife,  ^who  afterwards  married,)  his  son,  and  a 
grandaaughter,  the  child  of  a  deceased  son. 
Held,  that  T.  P.  died  intestate  as  to  all  the  estate 
not  specifically  devised  to  his  son,  the  widow 
having  no  interest  in  it  after  the  termination  of 
her  widowhood;  and  that  his  granddaughter 
was  entitled  to  a  moiety  thereof.  Payor  v. 
Dunkle,  2  Wash.  C.  C.  416. 

890.  Under  a  devise   **of  real  and  personal 


estate  to  the  testator's  wife  for  life,  and  after  her 
death  to  hers  and  my  poor  relations,"  the  real 
is  to  be  divided  like  the  personal  estate.  JTJVsii- 
ledge  V.  Barclay,  11  S.  &,  R.  103. 

£)1.  A  testator,  who  owned  a  large  tract  of 
land,  devised  a  part  of  it  as  follows  *  **  Begin- 
ning at  my  first  bounded  tree,  running  down 
Z  Swamp,  to  a  branch  called  Jordan's  Branch, 
and  so  up  the  branch  to  B*s  line ;  and  if  he  (the 
devisee)  has  not  300  acres  of  land  on  that  aide  of 
the  branch,  then  he  may  run  over  the  branch  to 
make  it  300."  Held,  that  in  the  location  of  this 
devise,  the  pomt  of  intersection  of  Jordan's 
Branch,  intended  by  the  testator,  was  the  mouth 
thereof;  and  that  it  ought  to  be  located  from  the 
beginning  tree,  by  a  course  running  down  the 
general  direction  of  Z  Swamp,  to  the  month  of 
Jordan's  Branch.  MiddleUm  v.  Dyer^  2  Har.  &^ 
Gill,  461. 

29^.  The  testator  devised  as  follows  :  *'  I  me 
to  each  of  my  three  daughters  £315,  which  1  re- 
quire my  three  sons  to  pay  out  of  my  fast  estate, 
when  it  shall  fall  into  their  hands.  The  first  of 
all,  I  leave  to  my  loving  wife  the  sole  possession 
of  all  my  estate,  my  lands,  and  goods  and  chat- 
tels, which  she  shall  ^jov  as  long  as  she  shall 
continue  my  widow.  After  it  shall  fall  to  my 
children,  I  will  and  require  that  my  three  sons 
pay  each  of  their  sisters  £3S  apiece,  as  they 
shall  come  of  age ;  and  if  anv  of  my  children 
die  before  they  shall  come  of  age,  their  part 
shall  be  equally  divided  among  the  rest :  "  the 
widow  takes  an  estate,  durante  viduiiate^  with 
remainder  in  fee  to  the  three  sons ;  and  in  case 
of  the  death  of  any  of  the  children  under  age,  the 
surviving  children  take  as  executorv  devisees; 
and  the  word  <* children"  is  here  mtended  to 
apply  as  well  to  the  daughters  as  to  the  sons. 
Jackson  v.  Merrill,  6  Johns.  185. 

293.  A,  being  entitled,  as  representative  to  B, 
to  a  lot  of  military  bountv  land,  the  patent  for 
which  had  not  been  issued,  made  his  will,  and, 
alter  devising  his  estate  to  his  wife  and  two 
daughters,  devised  as  follows :  *'  As  there  is  some 
expectation  of  something  coming  to  me  of  my 
brother  B's  estate,  which  is  not  comprehended 
in  the  above,  I  give  it  unto  my  brother  C  for- 
ever." Held,  that  this  devise  applied  to  the 
interest  in  expectancy  of  A,  in  the  military 
bounty  land,  and  was  not  included  in  the  devise 
to  his  wife  and  daughters.  Jackson  ▼.  WiUom, 
12  Johns.  318. 

294.  Under  a  devise  of  50  acres  of  wood-land, 
moat  adjacent  to  a  mill,  it  might  be  left  to  the 
jury  to  decide,  in  1756,  whether  in  it  was  included 
three  acres  of  cleared  land,  as  an  allowance  of 
six  per  cent,  for  lands.  But  now  the  country  is 
settled,  it  cannot  be  allowed.  Blaines  ▼.  CA«m- 
hers,  1  S.  &  R.  169. 

295.  A  devised  as  follows :  *'  I  give  and  be- 
queath to  B  all  the  land  I  hold,  or  claim  right  to, 
on  the  west  side  of  a  small  drain  that  leads  from 
the  Duck  Pond ;  also  the  land  over  said  drain, 
lying  on  Piny  Branch,  formerly  called  Pork 
Hall  and  Bachelor's  Delight,  lying  in  Charles 
county,  to  him  and  his  heirs  lawfully  begotten  of 
his  body  forever."  Held,  that  the  words  *<  lying 
in  Charles  county  "  constituted  part  of  the  de- 
scription of  the  last-mentioned  tracts,  and  did 
not  limit  the  operation  to  the  first  part  of 
the  devise;  that  the  words  "to  him  and  his 
heirs,"  Slc.,  defined  the  estate  the  devisee  was 
to  have  in  the  lands,  and  were  as  applicable  to 
the  first  part  of  the  devise  as  the  last ;  and  that 
B  took  an  estate  tail  in  all  the  lands  devised  to 
him.    Held,  also,  that  "  on  the  west  side  of  the 
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drain"  meant  all  the  lands  which  lay  on  the  west 
4if  a  meridian  north  line,  extended  from  Duck 
Pond.     Berry  v.  Berry^  1  Har.  &  J .  417. 

296.  A  testator  made  his  will,  bequeathing 
**  onto  my  daughter  all  the  property  she  has  in 
her  possession,  belonging  to  me,  of  every  de 
•cription,  at  the  time  of  my  decease,  forever." 
Previously,  the  testator  had  placed  certain  notes 
in  the  hands  of  the  husband  of  such  daughter, 
for  collection.  Held,  that  it  was  the  province  of 
the  jury  to  determine,  flrom  the  will,  and  the 
other  evidence  in  the  case,  whether  the  notes 
were  intended  to  pass  to  the  daughter  under  the 
bequest.     WiUon  v.  Bine,  1  Har.  &  J.  138. 

297.  A  re<|nested,  by  his  will,  **  that  his  negro 
man,  C,  should  be  free  on  the  1st  of  January, 
1627,  on  condition  that  he  paid  the  sum  of  ten 
dollars,  annually,  to  his  sister  M.,  so  long  as  be 
lived. "  The  testator  died  in  1825.  Held,  that  it 
was  the  intention  of  the  testator  that  the  slave 
should  be  free  on  the  1st  of  January,  1827.  Mil- 
ler V.  Charles^  I  Gill  <&  Johns.  390. 

296.  Where  a  devise  was  made  to  two  children, 
*'  provided  both  of  them  happen  to  die  under  age 
and  without  any  lawful  issue,  then  "  remainder, 
Ae.f  —  held,  that  the  remainder  took  place  only 
on  the  happening  of  both  contingencies,  dying 
under  age  and  without  issue.  .Cheesman  v.  fFiU, 
I  Teates,  411. 

299.  A  testator,  in  Pennsylvania,  left  lands  to 
his  heirs  in  Germany,  *^  provided  they  transmit- 
ted to  his  executors,  withm  six  years  of  his  death, 
proo&  of  their  being  alive."  The  proofii  were 
made  out  before  the  six  years  expired,  but  were 
not  delivered  till  after,  owing  to  mevitable  acci- 
dent. Held,  that  this  was  a  sufficient  compli- 
ance. Held,  also,  in  the  same  devise,  that  in 
order  to  efiect  the  testator's  intention,  **  and  " 

should  be  construed  as  if  it  were  **or."     Engl^ 

frield  V.  Woelpari,  1  Yeates,  41. 

300.  A  devised  **  all  his  estate  real,  and  per- 
lonal,  to  his-six  children,  by  name,  to  be  equally 
divided  between  them,  share  and  share  alike ; 
^ot  if  any  one  of  them  should  die  before  arriving 
It  full  age,  or  without  lawful  issue,  that  then 
his,  her,  or  their  part,  should  devolve  upon,  and 
be  equally  divided  a!inon^,  the  surviving  children, 
and  their  heirs  and  assigns  forever.  All  the 
children  survived  the  testator.  Four  of  them 
afterwards  died,  leaving  issue;  and  the  fifth, 
after  arriving  at  ftill  age,  died  intestate,  and 
without  lawral  issue,  having  previously  con- 
reyed  his  share  of  the  estate.  Held,  the  word 
^  or  "  was  to  be  oonatrued  as  **  and,"  so  that  the 
devise  over  did  not  take  effect ;  and  the  surviv- 
ing child  was  not  entitled  to  the  share  of  the 
one  dying  without  lawful  issue.  Jadaon  v. 
BUnshanj  6  Johns.  54. 

301.  A  testator  devised  his  whole  estate  to  his 
son  ^ ;  and  if  he  died  before  21,  or  lawftil  heir, 
then  over  to  the  children  of  B  and  C.  It  was 
held,  that  the  word  *'  or  "  was  to  be  taken  copula- 
tnrely,  and  that  both  contingencies  must  happen 
before  those  in  remainder  would  be  entitled. 
Bremer  v.  Opts,  1  Call,  212. 

302.  Held,  also,  that  as  the  death  of  A  would 
determine  both  events,  the  limitation  over  would 
be  good  as  an  executoiy  devise,  ib. 

303.  Held,  also,  that  as  those  in  remainder 
must  take  as  persons  described,  it  would  be  con- 
fined to  the  children  of  fi  and  C,  in  eest  at  the 
testator's  death ;  and  that  they  would  take  per 
cmpUa^  and  not  per  stirpes,  ib. 

304.  A  devise  in  words  of  the  present  time,  as, 
*^1  give  to  A  my  lands  in  B,"  imports,  if  no 
eontrary  Intent  appeals,  an  immediate  interest, 


which  vests  in  the  devisee  on  the  death  of  the 
testator.  And  if  an  estate  be  given  on  a  condi* 
tion,  for  the  performance  of  which  no  time  is 
limited,  the  devisee  has  his  life  for  ihe  perform- 
ance.    Finlay  v.  Kingy  3  Pet.  346. 

305.  Where  a  person  was  put  into  possession 
of  a  part  of  a  tract  of  land,  in  Maryland,  by  a 
liberate^  after  a  condemnation  on  an  attachment, 
a  devise  of  "  his  part "  of  such  tract  was  held 
good.    PUUer  v.  Hepburn^  3  Har.  &  M'Hen.  434. 

306.  The  rule  in  Shelley's  case  obtains  in 
Ohio.    M^Feely  v.  Moore,  5  Ham-  466. 

307.  If,  by  Uie  terms  of  a  devise,  expounded 
with  reference  to  all  the  other  provisions  of  the 
will,  it  appears  affirmatively,  that  it  was  the  tes- 
tator's intent  to  give  a  fee,  a  fee  will  pass  Baker 
V.  Bridge,  12  Pick.  27. 

308.  And  such  intent  being  apparent  on  the 
face  of  the  will,  evidence  dMors  the  will,  will 
not  be  admitted  to  show  a  difibrent  intent. 
Spalding  v.  Huntington,  ]  Day,  8. 

309.  0o  parol  evidence  will  not  be  admitted  to 
explain  a  devise,  when  the  will  can  have  an 
effectual  operation  without  such  evidence.  Hand 
V.  Hojfman,  3  Halst.  71. 

310.  A  devise  to  the  testator's  children,  where 
he  has  children  of  his  own,  and  step-children, 
does  not  embrace  the  step-chilllren ;  and  parol 
evidence  is  inadmissible  to  show  that  the  testa^ 
tor  intended  to  include  them.  Fouke  v.  Kemp^ 
5  Har.  &  J.  135. 

311.  But  where,  in  a  will,  a  devise  was  of  a 
house  and  lot  in  Fourth  Street,  Philadelphia,  and 
the  testator  had  no  property  in  Fourtn  Street, 
but  he  had  a  house  and  lot  in  Third  Street,  it 
was  held  a  latent  ambiguity  which  might  be  ex- 
plained by  parol  testimony.  Mien  v.  Lyons,  2 
Wash.  C.  C.  475. 

312.  G.  devised  as  follows :  *^  I  give  and  be- 
queath to  my  wife,  for  and  during  her  widow- 
hood, the  farm  whit^  I  novo  occupy,  together  with 
the  whole  of  the  crops,  of  every  description, 
which  may  be  thereon  at  the  time  of  my  death," 
&jic.  f  and  after  the  remarriage  or  death  of  his 
wife,  he  devised  the  same  to  S.  and  his  heirs. 
Held,  that  extrinsic  or  parol  evidence,  to  show 
that  the  testator  intended  to  devise  the  whole  of 
his  real  estate  at  W.,  which  included  a  farm 
of  90  acres  in  the  tenure  of  B.,  under  a  lease 
ftom  the  testator  for  seven  years,  and  that  he 

SLve  such  instructions  to  the  attorney  who  drew 
e  will,  was  inadmissible,  there  being  no  latent 
ambiguity  in  the  will,  but  a  mistake.  Jackson  v. 
^U,  11  Johns.  201. 


IV.    Of  Limitations  and  Executory  Devises, 

313.  Personal  estates,  as  well  as  real  estates, 
may  be  limited  over,  if  such  limitation  have  not 
a  tendency  to  create  a  perpetuity.  Keating  v. 
Reynolds,  1  Bay,  80. 

314.  Where  a  devise  is  made  after  a  preced- 
ing executory  or  contingent  limitation,  or  is 
limited  to  take  effisct  on  a  certain  condition  an- 
nexed to  any  preceding  estate,  if  that  preceding 
or  contingent  estate  should  never  arise  or  take 
effect,  the  remainder  over  will  nevertheless  take 
place,  the  first  estate  being  considered  only  as  a 
preceding  limitation,  and  not  a  preceding  condi- 
tion to  give  effect  to  a  subsequent  limitation. 
Den  V.  Hanee,  6  Halst.  244. 

315.  A  limitation  over,  on  dying  without  issue, 
prenerally,  when  applied  to  real  estate,  means  an 
indefinite  failure  of  issue.   Miter,  in  bequests  of 

rrsonal  property.    DaUam  v.  DiUam,  7  Har.  4k 
220. 
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316.  Where  a  devise  was  made  to  A,  B,  and  C, 
by  name,  *^  and  their  heirs  forever,  or  such  of  them 
as  shall  be  living/'  &c.,  it  was  held,  that  the  word 
<*  heirs  ''  is  one  of  limitation.  SnUth  v.  FolteeUf 
I  Binn.  546. 

317.  A  testator,  in  Virginia,  whose  will  was 
dated  in  1804,  directed  the  residue  of  his  estate 
to  be  kept  together,  until  his  son  W.  C.  arrived 
to  21  years ;  and  then,  that  an  equal  division  of 
all  his  personal  property  should  be  made  between 
his  sons  W.  C.  and  O.  C. ;  ''  and  if  either  of  his 
said  sons  died  without  lawful  heir,  his  surviving 
brother  should  inherit  all  the  estate  of  the  de- 
ceased.*' Held,  that  this  was  a  good  limitation 
over,  in  favor  of  the  survivor,  upon  the  death  of 
the  other  son  without  issue.  Cordle  v.  Cordle, 
6  Munf.  455. 

318.  A  testatrix  bequeathed  certain  slaves,  and 
their  increase,  **  to  her  nephew  J.  A.,  to  him  and 
his  heirs  forever ;  but  in  case  he  should  die 
without  heir,  then  and  in  that  case  to  be  equallv 
divided  between  her  two  nieces,  M.  A.  and  P.  A. 
Held,  that  it  was  a  good  limitation  over,  upon  J. 
A.'s  dying  without  issue,  to  the  nieces  who  sur- 
vived him,  to  them,  and  not  "  to  them  and  their 
heirs."     TiTnberlake.y.  Graves,  6  Munf.  174. 

319.  Where  there  is  an  express  limitation  of  a 
chattel,  by  wordff,  which,  if  applied  to  a  freehold, 
would  create  an  estate  tail,  the  whole  interest 
vests  in  the  first  taker,  and  the  limitation  over 
is  too  remote.    Moffatt  v.  Strong,  10  Johns.  12. 

320.  A  parent  bequeathed  personal  property  to 
his  daughter ;  but  in  case  she  should  die  without 
heirs  of  her  body,  "then  "  the  said  property  to 
I*  return"  to  his  son.  It  was  held,  that  the  lim- 
itation was  too  remote,  and  that  the  daughter 
took  an  absolute  estate  in  the  property.  Query 
7.  Vernon,  1  N.  &  M.  69. 

321.  A  devised  as  follows :  "  I  give  unto  my 
nephew  J.  my  slave  S.;  in  case  the  said  J. 
should  die   without   lawful  heir  of  his  body,  I 

give  the  said  slave  S.  to  my  nephew  T."     Held, 
lat  the  limitation  over  was  not  void,  as  being  too 
remote.     Biscoe  v.  Biscoe,  6  Gill  &,  Johns.  232. 

322.  Whenever  there  is  a  clear  intention  of  the 
testator  that  the  devisee  shall  have  the  absolute 
property  in  the  estate  devised,  any  limitation 
over  is  void,  being  inconsistent  with  the  absolute 
right  of  disposal.  Ide  v.  Ide,S  Mass.  500.  Jack- 
son V.  Bull,  10  Johns.  19.  As  when  lands  were 
devised  to  one  and  his  heirs  and  assigns  forever, 
a  devise  over  of  what  he  should  leave,  if  he 
should  die  and  leave  no  lawful  heirs,  is  void. 
Ide  V.  Ide,  5  Mass.  500. 

323.  A  devised  all  his  real  and  personal  estate 
to  B,  and  if  B  should  die  without  disposing  of  it, 
then  to  D.  Held,  that  the  subsequent  limitation 
was  void,  the  first  devisee  taking  a/e«  by  virtue 
of  the  word  "estate,"  and  the  subsequent  limita- 
tion being  repugnant  to  the  power  given  to  the 
first  devisee.    Jackson  v.  Delaney,  13  Johns.  537. 

324.  Devise  in  these  words :  "  I  give  to  my  wife, 
E.,  all  the  personal  estate  of  what  kind  soever, 
afler  paying  my  debts,  legacies,  and  funeral  ex- 
penses, which  personal  estate  I  give  and  be- 
queath unto  my  said  wife,  E.,  to  and  for  her  own 
use  and  benefit  and  disposal  absolutely ;  the  re- 
mainder of  said  estate,  after  her  decease,  to  be  for 
the  use  of  my  son  Jesse."  Held,  that  the  abso- 
lute interest  in  the  property  was  given  by  the 
first  bequest  to  the  wife,  and  the  remainder  over 
to  the  son  was  repugnant  to  the  estate  first  given, 
and  void.    Smith  v.  Bell,  Mart.  &  Terg.  W2. 

325.  A  devised  "  all  his  estate "  to  B,  his 
wife,  her  executors,  administrators,  and  assigns ; 
but  in  ca«e  of  B's  death,  without  disposing  of  it 


by  will  or  otherwise,  then  to  his  dauffhter- 
Held,  that  B  took  the  entire  fee  under  the  de- 
vise, and  that  the  subsequent  limitation  to  the 
daughter  was  void.  Jackson  v.  Robins,  15  Johns. 
169.     S.  C.  16  ib.  637. 

326.  The  testator,  after  devising  to  his  son 
M.,  in  fee,  declares,  "  In  case  my  son  M.  should 
die  without  lawful  issue,  the  said  property  he 
died  possessed  of  I  will  to  my  son  x .,  his  lawful 
issue,"  &c. :  the  limitation  is  repugnant  and  void. 
Jackson  V.  BuU,  10  Johns.  19. 

327.  Whether  it  is  not  void,  as  being  to  take 
effect  on  an  indefinite  failure  of  issue  —  qwere.  ib 

328.  A,  by  his  last  will,  devised  as  follows: 
"  I  give  and  bequeath  unto  B,  during  his  natural 
life,  one  negro  woman,  named  M.,  and  her  daugh- 
ter F  ;  but  in  case  B  should  die  without  lawful 
issue,  my  will  is,  that  the  said  two  negroes,  with 
their  issue,  should  be  the  property  of  my  son  C, 
and  his  heirs."  Held,  that  the  limitation  over 
to  C  was  void.  Daridge  v.  Chaney,  4  Har.  db 
M'Hen.  393. 

329.  A  condition  that  a  devise  or  beqaest  for 
life  shall  be  divested  on  the  marriage  of  the 
devisee  or  legatee,  is  void,  being  a  limitation  in 
restraint  of  marriage.  Parsons  v.  WinsUno,  6 
Mass.  169.  But  if  the  particular  devise  be  ex- 
pressly given  over,  unincorporated  with  any 
other  subject,  so  as,  upon  the  marriage,  immedi- 
ately to  ^ive  an  interest  to  some  other  person, 
the  condition  will  be  good.  t^. 

330.  A  testator,  in  1823,  devised  to  his  wife 
the  use  and  improvement  of  his  real  estate,  un- 
til his  son  J.  should  arrive  at  the  age  of  21  years, 
if  she  should  so  long  live  a  widow,  and  made  his 
son  C.  his  residuary  legatee.  The  testator  died 
soon  afterwards.  His  widow  intermarried  with 
M.,  in  1827,  and  the  same  year  J.  died,  at  13 
years  of  age.  It  was  held,  in  an  action  of  eject- 
ment, by  C.  against  M.,  that  the  limitation  was 
not  void,  as  being  in  restraint  of  marriage,  the 
rule  declaring  limitations  void  on  this  ground 
not  being  applicable  to  real  estate,  or  to  a  widow ; 
and  that  C,  as  residuary  devisee,  or  as  heir  of  J., 
in  common  with  his  brothers  and  sisters,  could 
recover  the  whole  against  M.  PhilUjts  ▼.  Jied- 
bury,  7  Conn.  568. 

331.  Every  executory  devise  is  an  unalienable 
interest,  which  the  devisee  cannot  defeat  by  a 
common  recovery,  or  any  other  mode  of  convey- 
ance ;  and  the  devisee  has  only  a  use,  and  not  an 
absolute  interest,  in  the  property  devised,  w^heth* 
er  that  property  be  real  or  personal.  Mojfat  t. 
Strong,  10  Johns.  12.    Jackson  v.  Bull,  ib.  19. 

332.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  where  the  testator's  in- 
tention would  otherwise  be  defeated.  Willis  t. 
Bucher,  3  Wash.  C.  C.  369. 

333.  Where  an  estate  can  pass  as  a  remainder  in 
fee,  it  shall  not  be  considered  an  executory  devise. 
Hawley  v.  Jforthampton,  8  Mass.  3.  Stekvuxn  ▼. 
Stehman,  1  Watts,  466. 

334.  A  condition  not  to  aliene,  annexed  to  a 
devise  in  fee  simple,  or  not  to  bar  the  entail  to 
one  in  fee  tail,  or  a  remainder  to  one  after  &  de- 
vise to  another  and  his  heirs,  is  void,  becaose 
perpetuities  are  not  to  be  created  by  devise.  But 
an  executory  devise  over,  after  a  devise  in  fee 
simple,  is  good,  if  depending  on  a  contingency 
which  must  happen  during  uke  compass  ofa.  life 
or  lives  in  being,  and  21  years  and  a  few  months 
after.     Hawley  v.  Jfortkampton,  8  Mass.  3. 

335.  A  devise  over,  after  an  express  devise  in 
fee,  on  the  first  devisee's  dying  without  leaving 
issue,  to  one  in  esse  for  life,  or  where  the  testa- 
tor shows  an  intent  to  provide  for  the 
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over,  in  caae  the  fint  deTisee  leave  no  israe  at 
his  death,  is  a  good  executor j  devise.  Jde  v.  Ide, 
5  Mass.  500,  5S2. 

336.  Where  a  testator  fives  to  his  three  sons, 
A,  B,  and  C,  all  his  lands,  and,  **  if  eitlier  of 
them  should  die  without  children,  the  survivor 
or  survivors  to  hold  his  share,*'  —  in  case  of  the 
happening  of  the  contingency,  the  survivors 
take  bj  waj  of  executory  devise,  to  effect  the 
testator's  intent.  Jliekardson  v.  ^oyea^  2  Mass. 
56. 

337.  A  devise  to  A  in  fee,  and  if  he  shall  die 
under  the  age  of  21  years,  and  without  issue, 
then  to  B  in  fee,  is  a  good  executory  devise ',  and 
if  B  dies  before  the  contingency  happens,  it  de- 
volves upon  his  heir,  and  so  from  heir  to  heir, 
until  the  contingency  happens,  when  it  vests 
absolately  in  him  only  who  can  make  himself 
heir  at  law  to  B.  Bamkz  v.  Casey,  7  Cranch, 
456. 

338.  And  although  A  is  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  on  him 
is  not  merged  in  the  precedent  estate,  but,  on  the 
death  of  A,  devolves  to  the  next  heir  of  B.  ib. 

339.  £.  devised  lands  to  his  son  Joseph  in 
fee,  and  other  lands  to  his  son  Medcef  in  fee, 
and  added,  ^*  It  is  my  will,  that  if  either  of  my 
■aid  sons  ^ould  depart  this  life  wUkout  lawful  is- 
»e,  his  share  shall  go  to  the  survivor,  and  in  case 
of  both  their  deaths,  without  lawful  issue,  then 
I  give  all  the  property,  &c.,  to  my  brother,  John 
£.,  of,  dus.,  and  sister,  Hannah  J.,  of,  &c.,  and 
their  heirs."  Joseph  died  without  lawful  issue, 
leaving  his  brother  Medcef  surviving,  who  after- 
wards died  without  lawful  issue.  Held,  that  on 
tbe  death  of  the  testator's  son  Joseph,  the  lim- 
itation over  being  good  as  an  executory  devise, 
the  estate  vested  in  Medcef,  the  surviving  son. 
WiUuM  V.  JUoK,  2  Ck»w.  333. 

340.  ^The  estate  of  Medcef,  at  common  law, 
was  a  fee  tail,  with  a  remainder,  in  fee  simple,  to 
John  E^  and  Hannah  J.,  upon  the  termination  of 
the  estate  tail.  ib. 

341.  But  the  New  Tork  statute,  abolishing 
entails,  converted  the  fee  tail  of  Medcef  into  a 
fee  simple  absolute,  ib, 

342.  A  devised  his  estate  to  his  son  S.,  «*  pro- 
vided and  on  condition  he  lives  to  the  age  of  21 
jpeara,  and  has  issue  of  his  body  lawfully  begot^ 
ten ;  bat  in  ease  he  shall  die  under  the  age  of  21 
yesis,  and  without  issue  as  aforesaid,"  tiien  to 
his  son  £.  and  his  heirs.  The  '^  and,"  in  the  first 
part  of  the  devise,  was  construed  to  mean  ^<  or," 
in  order  to  carry  into  efiect  the  intent  of  the  tes- 
tstor.  And  herenpon  it  was  held,  that  this  was 
an  executory  devise  to  E. ;  that  S.  took  a  fee  sim- 
ple conditional,  defeasible  only  on  the  subse- 
quent condition  of  his  dying  under  21  and  with- 
out issue ;  and  that  on  his  arrivii^  at  21,  it  be- 
came an  absolute  estate  in  fee  single.  Sayioard 
V.  Samoard,  7  Greenl.  210. 

34o.  A  limitation  over  contained  in  a  devise  in 
the  following  words,  "  I  give,  devise,  and  be- 
queath, unto  my  six  sons,  ul  my  real  and  per- 
sonal estate,  share  and  share  alike,  whatsoever 
and  wheresoever,  to  hold  to  them,  their  heirs  and 
assigns ;  and  if  any  of  the  above-mentioned  six 
should  happen  to  die  without  heirs,  then  his  or 
their  shaxe  shall  fall  f^  the  survivors  of  the 
above-named  sons,  share  and  share  alike,"  is 
good,  by  way  of  executory  devise,  to  vest  in  the 
surviving  brothers  the  share  of  one  of  the  devi- 
sees, on  his  dying  without  issue.  Jackson  v. 
Ckristman^  4  Wend.  277. 

344.  A  devised  his  real  estate  to  his  four  sons, 
their  heirs  and  assigns  fosever,  and  added  in  his 
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will,  that  if  either  of  his  sons  should  *<  die  with- 
out children,  his  brothers  should  have  his  part 
in  equal  proportions."  B,  one  of  the  sons, 
died  without  issue,  though  he  had  a  child  which 
died  during  the  lifetime  of  his  father.  It  was 
held,  that  me  limitation  was  good  by  way  of  ex- 
ecutory devise,  and  that  by  the  words  *'  die  with- 
out children "  was  intended  a  dying  without 
children  living  at  the  death  of  the  first  devisee, 
and  that,  on  the  death  of  B,  the  estate,  bv  force 
of  the  will,  vested  in  the  surviving  brothers  as 
tenants  in  common.  Morgan  v.  Morgan,  5  Day, 
517. 

345.  A  devise  of  slaves  to  T.,his  heirs  and  as- 
signs, and  "  if  the  said  T.  should  die  without 
heirs  of  his  body  lawfully  begotten,  or  before  he 
shall  arrive  unto  the  full  age  of  21  years,  then  to 
A,"  &c.,  is  good,  by  wav  of  executory  devise  to 
A;  the  wora  <*or"  in  this  limitation  being  con- 
strued to  mean  <<  and."  Baborg  v.  Bamnwnd,  2 
Har.  <&  Gill,  42. 

346.  A  testator,  havine  devised  his  estate  to 
his  three  sons,  two  daughters,  and  three  grand- 
children, and  to  their  heirs  and  assigns  forever, 
in  certain  proportions,  added  this  clause  :  ^<  And 
my  will  further  is,  that  if  either  of  my  said  sons 
die  without  issue,  then,  in  such  case,  the  share 
given  to  such  deceased  son  shall  go  to  and  vest 
in  his  surviving  brethren,  and  those  that  legally 
represent  them."  It  was  held,  that,  on  the  death 
of  one  of  the  sons,  without  issue,  the  surviving 
brethren  took  his  share  by  executory  devise,  not- 
withstanding any  conveyance  made  by  such 
son.     Conch  v.  Qorham,  1  Conn.  36. 

347.  In  a  will  was  the  following  clause  :  *«  It 
is  my  will  and  desire,  that,  in  case  my  son  John 
should  die  without  heir  of  his  body  lawfully  be- 
gotten, that  then,  and  in  that  case,  I  give  to  my 
wife,  Lucy,  and  to  her  heirs  forever,  all  the  ne- 
groes which  I  had  by  her."  Held,  that  this  was 
a  good  executory  devise,  in  favor  of  Lucy.  Roy- 
aU  V.  Eppes,  2  Munf.  479. 

348.  Held,  also,  that  notwithstanding  tne  aeath 
of  Lucy  in  the  lifetime  of  John,  the  slaves  lim- 
ited to  her  by  the  will  vested  in  her  administra- 
tor, who  became  entitied  to  recover  the  same 
upon  John's  dying  <' without. heir  of  his  body 
lawfully  begotten,     ib, 

349.  A  devise  to  the  testator's  brother's  or  sis- 
ter's children  abroad  that  may  first  come  to  this 
country,  provided  they  come  within  six  years 
after  they  hear  of  his  death,  of  certain  lands, 
otherwise  to  their  heirs,  is  an  executory  de- 
vise, and  the  freehold  descends  to  the  heirs  till  the 
conditions  be  fulfilled,  Slo.  Chambers  v.  Wilson^ 
2  Watts,  495. 

350.  A  testator  devised  as  follows:  <*I  be- 
queath unto  my  granddaughter,  £.,  the  following 
negroes,  viz.,'  &c.,  **  to  her  and  her  heirs  for- 
ever ;  and  in  case  it  should  please  God  to  take 
my  granddaughter  before  she  has  an  issue,  then 
Uie  said  negroes  devised  to  be  an  equal  division 
between  the  rest  of  my  heirs.  And  it  is  my  will 
that  neither  D.  nor  J.  should  ever  have  any  com- 
mand or  authority  over  the  negroes  devised  to 
my  granddaughter."  The  legatee  died,  without 
ever  having  had  any  issue.  Held,  that  the  lim- 
itation over  was  a  good  executory  bequest  to  the 
heirs  of  the  testator,  who  were  such  at  the  time 
of  his  death ;  and  that  they  held  the  property 
bequeathed  to  them  as  tenants  in  common. 
Dashiell  v.  DashieU,  2  Har.  &  GUI,  127. 

351.  The  intention  of  a  testator  is  to  be  gath- 
ered from  the  entire  will,  and  prevails,  unless  it 
violates  some  established  principle  of  law  ;  and 
in  case  of  a  bequest  of  personal  property,  the 
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sourU  are  always  particularly  anxious  to  effectu- 
ate such  intent,  and  will  lay  hold  of  the  smallest 
circumstance  to  limit  a  failure  of  issue,  where 
such  property  is  devised  on  that  contingency,  to 
the  death  of  the  first  taker,  so  as  to  make  the 
limitation  over  grood  as  an  executory  devise. 
DashieU  v.  DashteU,  2  Har.  A  Gill,  127. 

352.  C  devises  his  real  estate  to  his  sons  A,  B, 
C,  and  D,  and  his  daughter  E,  in  fee,,  and  then 
adds,  **  Further,  my  mind  and  will  is,  that  if  any 
of  my  said  sons,  or  my  daughter  M,  shall  hap- 

Qto  die  without  heirs  male  of  their  own 
es,  that  then  the  land  shall  return  to  the  sur- 
vivors, to  he  equally  divided  between  them.*' 
These  words  do  not  control  the  previous  devise 
in  fee,  nor  create  an  estate  tail,  but  the  limita- 
tion over,  being  to  take  effect  on  the  devise  with- 
out issue  male,  is  good  as  an  executory  devise. 
Fosdick  V.  Cornell,  I  Johns.  440. 

353.  A,  by  his  will,  devised  as  follows :  **  I 
devise  the  whole  of  my  property,  real  and  per- 
sonal, to  my  daughter  &,  and  her  heirs  forever ; 
and  in  case  she  dies  without  lawful  issue,  then 
the  whole  of  my  said  property  is  to  be  possessed 
by  my  wife,  C,  during  her  widowhood,  and  no 
longer ;  and  at  her  death  or  marriage,  to  be  sold 
at  public  sale,  and  the  money  arising  therefrom 
to  be  equally  divided  between  D  and  £."  B  ob- 
tained possession  of  the  property  so  devised  to 
her,  and  died  in  the  17th  year  of  her  age,  un- 
married and  without  issue,  having,  by  her  will, 
manumitted  all  her  slaves.  The  widow  of  the 
testator  is  now  living,  having  married  in  the 
lifetime  of  B.  One  of  the  slaves  manumitted  bv 
6,  petitioned  for  her  freedom  against  D  and  £. 
Held,  that  the  limitation  over  in  the  will  to  C 
during  her  widowhood,  consituted  a  good  exec- 
utory devise,  and  that  the  petitioner  was  not 
entitled  to  her  freedom.  Drury  v.  Grace,  2  Har. 
&  J.356. 

354.  A  devised  **all  his  estate,  real  and  per- 
sonal, to  his  six  children,  to  be  equally  divided 
between  them,  share  and  share  alike  ;  but  if  any 
of  them  died  before  arriving  at  full  age,  or  with- 
out lawful  issue,  that  then  his,  her,  or  their  part 
should  devolve  upon,  and  be  equally  divided 
among,  the  surviving  children,  and  to  their 
heirs  and  assifirns  forever."  This  was  held  to 
be  a  good  devise  over  by  way  of  executory  de- 
vise, and  that  the  share  of  one  of  the  sons  who 
died  without  issue,  after  the  death  of  four  of 
the  other  children  who  lefl  issue,  went  to  the 
only  surviving  child.  Jackson  v.  Blatish4in,  3 
Johns.  2d2. 

355.  M.  devised  and  bequeathed  by  will  all  his 
estate  to  his  daughter  R. ;  but  if  she  died  before 
she  became  of  age,  then  to  his  friend  G.  S.  R. 
died  before  she  became  of  age,  and  6.  S.  died 
before  R.  It  was  held,  that  the  devise  to  G.  8. 
was  a  good  executory  devise,  and  that  the  estate 
passed  to  his  heirs.  AcldesB  v.  Seekright, 
Breese,  46. 

356.  A  devised  to  his  wife  his  farm,  orchards, 
&c.,  during  her  widowhood ;  to  four  of  his  sons 
400  acres  of  land,  &c. ;  to  his  five  daughters 
60  acres  of  wood-land  each ;  to  S.  and  J.,  two  of 
his  sons,  and  their  heirs,  after  his  wife's  decease 
or  marriage,  his  dwelling-house,  orchards,  dbc., 
and  all  his  lands,  except  what  he  had  before 
given  to  his  sons  and  daughters,  provided  that 
the  said  S.  and  J.  should  maintain  their  brother 
A.,  and  their  unmarried  sisters,  Ac,  He  then 
devised  as  follows :  **  I  five  and  bequeath  to 
Catharine  and  Sarah,  each,  the  sum  of  £12  out 
of  my  personal  estate,  and  the  remainder  to  be 
equally  divided  among  ray  eleven  children ;  and 


if  any  one  or  more  happens  to  die  without  heira, 
then  his  or  their  parts  or  shares  shall  be  equallv 
divided  among  the  rest  of  tlie  children;  and, 
also,  the  money  of  my  father-in-law,  J.  W.,  be 
longs  to  my  wife."  He  then  appointed  his  ex- 
ecutors. Held,  that  the  devise  over  applied  to 
both  the  real  and  personal  estate,  and  was  good 
by  way  of  executory  devise.  Jackson  v.  S^ais, 
11  Johns.  337. 

357.  Held,  also,  that  the  devise  over  was  in 
fee,  and  that,  though  J.,  the  last  surviving  child, 
died  without  issue,  the  grandchildren  of  the  tes 
tator  could  not  take  the  estate,  ib. 


v.    Of  Charges  upon  the  Estate  devised^  and  of 

Powers  to  sell. 

358.  Whether  a  devise  of  lands  must  be  taken 
charged  with  the  testator's  debts  and  legacies, 
depends  upon  the  intention  of  the  testator,  aa 
declared  by  the  will.  Ruston  v.  Ruston,  2  Dali. 
243. 

359.  So,  also,  whether  the  real  or  personal 
estate  is  liable  to  discharge  a  mortgage,  ib. 

360.  Where  a  legacy  is  charged  on  the  real 
estate,  the  legatee  can  maintain  an  action  against 
the  purchaser  of  it.     Swasey  v.  Little,  7  Pick.  296. 

361.  The  testator  gave  half  his  estate,  real  and 
personal,  to  his  child,  directing  his  executors  to 
put  it  out  at  interest  and  pay  the  principal  to 
her,  and  gave  the  rest  of  his  estate  to  his  other 
children.  It  was  held,  that  the  first  half  of  the 
estate  was  not  chargeable  with  the  debts  of  the 
testator.  Shaw  v.  AT  Cameron,  11  8.  A  R.  252. 
On  the  death  of  such  executors,  the  devisee,  an 
unmarried  woman,  is  entitled  to  possession  of 
the  fund.  ib. 

362.  A  debt  incurred  by  a  devisee  in  defend- 
ing the  estate  devised  to  him,  is  not  charge- 
able  upon  the  testator.  Evans  v.  Duncan,  4 
Watta,  24. 

363.  The  devisee  of  unpatented  lands  cannot 
call  on  the  testator's  executors  to  pay  the  ex- 

rnses  of  patenting,  &c.     Keytey  v.  Keyzey,  9 
&  R.  71. 

364.  Where  real  estate  was  devised,  charged 
with  the  payment  of  legacies,  and  subsequently, 
but  previous  to  his  death,  the  testator  conveyed 
to  the  devisee  a  portion  of  the  same  estate,  and, 
after  his  death,  the  devisee  received  his  share 
of  the  general  residue  of  the  estate  under  anoth- 
er provision  of  the  same  will,  but  did  not  accept 
the  remainder  of  the  real  estate  so  chared,  —  it 
was  held,  that  he  need  not  disclaim  by  deed,  and 
that  he  was  not  chargeable  with  the  legacy. 
Ward  V.  Ward,  15  Pick.  511. 

365.  The  charge  of  a  gross  sum  upon  an  estate 
devised,  is  a  circumstance  affording  a  rule  of 
construction  where  words  are  wanting,  but  never 
can  enlarge  an  estate  expressly  given.  Den  v. 
Cook,  2  Halst.  41. 

366.  Real  estate  devised  is  not  liable  to  con- 
tribute to  the  payment  of  legacies,  on  a  de- 
ficiency of  personal  asseto,  unless  specially 
charged.     Hayes  v.  Seaver,  7  Greenl.  237. 

3^.  Lands  specifically  devised  cannot  be  sold 
to  pay  specific  legacies.  'HuhbeU  v.  Huhbell,  9 
Pick.  561. 

368.  A  testator  gave  a  specific,  and  several 
general  legacies,  and  devised  all  his  real  esiate 
to  several  of  his  children,  and  then,  by  a  general 
clause,  made  the  same  children  residuary  leg- 
atees  and  devisees.  His  personal  property  was 
not  sufficient  to  pay  his  debto  and  the  specific 
legacy.  Held,  that  the  general  legatees  must 
los«  their  legacies,  and  that  the  real  estate,  being 
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ipecifically  derifled,  could  not  be  sold  to  pay 
Ihem.     Humes  y.  W?od,  8  Pick.  478. 

369.  A  deviae  of  all  the  remainder  of  the  tes- 
tator's estate,  after  pajinff  the  legacies  and  de- 
ductinj^  specific  deyises,  is  not  specific.  Hays 
V.  Jackson^  6  Mass.  149.  Sutton  ▼.  Cole.  3  Pick. 
232^ 

370.  Under  a  devise,  my  son  W.  shall  have 
the  estate  he  now  lives  on,  provided  he  pays 
$300  to  A  and  B,  &c.,  W.  does  not  take  a  con- 
ditional  estate,  but  the  land  is  the  fund  for 
paying  the  f  300,  and  the  personal  estate  is  ex- 
empt from  debts.  HoUiday  v.  SummerviUe,  3 
Pennsyl.  533. 

371.  Where  land  was  devised  to  A,  upon  his 
paying  a  certain  sum  to  the  widow,  it  was  held, 
that  the  executors  might  give  possession  before 
the  payment,  leaving  it  as  a  lien  upon  the  land,  to 
1>e  enforced  by  the  widow.  Dunbar  v.  Dunbar, 
3  Verm.  472. 

372.  Where  A  devised  lands  to  two  of  his 
sons,  "  they  jointly  and  severally  paying  $300 
to  their  two  sisters  "  within  a  year  after  A's  de- 
cease, it  was  held,  that  the  sons  must  pay  the 
money  within  the  year,  in  order  to  hold  the  land 
ander  the  devise.  Wheeler  v.  Walker,  2  Conn. 
196. 

373.  A  devise  of  lands  to  an  executor,  to  be 
sold  for  the  payment  of  debts  and  legacies,  with 
power  to  give  deeds  in  fee,  is  a  conveyance  of 
the  legal  estate  to  him  in  fee  and  in  trust.  In- 
man  v.  Jackson,  4  Greenl.  237. 

374.  Where  a  testator  gave  the  residue  and 
remainder  of  his  estate,  not  before  disposed  of, 
to  his  children,  and  directed  that  whatever 
should  fall  to  the  part  or  share  of  one  of  the 
children  should  be  deposited  in  the  hands  of  the 
other  children  in  trust  for  him,  and  power  was 
also  given  by  the  testator  to  sell  the  real  estate,  — 
It  was  held,  that  the  trust  extended  to  real  as  well 
■s  personal  estate.  Braman  v.  Stiles,  2  Pick.  460. 

375.  A  testator,  by  his  will,  ordered  a  sum  of 
money  to  be  paid  out  of  his  estate  **  to  C.  P., 
wife  of  D.  P.,  during  her  natural  life,  for  her 
use  and  improvement*'  and  directed  the  money, 
after  her  decease,  to  be  divided  equally  among 
her  children.  Held,  that  it  was  the  intention  of 
the  testator  that  the  money  should  not  be  paid 
to  her,  and  that,  to  carry  out  this  intent,  the  law 
made  the  executor  trustee,  to  manage  the  fund, 
and  pay  her  the  interest ;  and  that  he  had  the 
right  to  retain  the  legacy  during  the  life  of 
C.  P.,  or  until  he  should  be  removed  by  the 
judge  of  probate.  Judge  of  Probate  v.  Hardy,  3 
N.  Hamp.  147. 

376.  A  testator  devised  property  to  two  as 
trustees,  cuid,  in  case  the  trustees,  or  either  of 
them,  should  resign  or  die,  directed  the  judge 
of  probate  to  appoint  one  or  more  in  place  of 
such  trustee  or  trustees,  one  died  and  the  other 
resigned.  Held,  the  judge  of  probate  was  to  ap- 
point two.  Mass.  Hospital  v.  Amory,  12  Pick. 
445. 

377.  A  testator  devises  his  estate  to  his  ex- 
ecutor, in  trust  to  sell  the  same,  and,  after  pay- 
ing debts  and  legacies,  to  invest  $2500  in  stocks, 
and  apply  the  income  to  the  benefit  of  E.  L.  for 
her  life^  and  to  invest  the  residue  in  stocks,  and 
apply  the  net  income  for  the  maintenance  and 
education  of  H.  until  he  should  become  of  age, 
and  then  to  pay  to  him  the  yearly  income,  dur- 
ing his  life,  ana,  upon  the  death  of  either  H.  or 
L.,  to  assign  to  his  or  her  children  the  capital 
stock  from  whence  his  or  her  income  was  de- 
*ived ;  but,  if  either  died  without  leaving  any 
shild,  the  income  of  the  deceased  was  to  be  paid 


to  the  survivor  during  life,  and  afterwards  the 
capital  stock  was  to  b«  transferred  to  the  chil- 
dren of  such  survivor ;  but,  if  both  should  die 
without  leaving  any  child,  the  capital  stock  was 
to  be  transferred  to  the  testator's  heirs.  Held, 
that  the  trustee  was  authorized  to  apply  to  the 
maintenance  and  education  of  H.  only  the  in- 
come of  the  trust  fund,  and  that  the  consent 
of  E.  L.,  the  immediate  devisee  over,  would  not 
justify  him  in  breaking  in  upon  the  capital. 
Held,  also,  that  the  trustee  could  not  apply  a 
sum  directed  to  be  held  in  trust  by  him  for  H. 
till  his  coming  of  age,  and  then  to  be  paid  to 
him  before  H.  was  21.  Longley  v.  Hall,  11 
Pick.  120. 

378.  A  devise  was  in  these  words:  *^1  will 
and  require  that  my  daughter  L.  shall  be  sup. 
ported  out  of  my  estate,  with  all  necessaries  she 
may  need,  either  in  sickness  or  health,  and  shall 
have  the  use  of  the  north  room  in  my  house  so 
long  as  she  shall  live  in  a  single  state."  O.,  to 
whom  the  testator  had  devised  all  his  real  and 
personal  estate,  gave  bond  for  the  payment  of 
debts  and  legacies,  and  afterwards  conveyed  the 
real  estate  to  the  defendant,  who  had  notice  of 
the  provision  in  the  will.  It  was  held,  that  such 
provision  was  a  charge  upon  the  real  estate,  in 
case  of  the  deficiency  of  the  personal  estate ; 
that  the  remedy  of  the  plaintiff,  if  she  stood  in 
need  of  relief,  was  by  action  against  the  defend- 
ant, or  upon  the  bond,  at  her  election  ;  but  that 
the  defendant  was  bound  to  provide  only  what 
should  be  necessary  for  her  support,  over  and 
above  her  own  earnings.  Sheldon  v.  Purple,  15 
Pick.  528.  In  an  action  by  L.  against  the  de- 
fendant, it  appeared  that  L.  continued  to  reside 
in  the  north  room  of  the  house  a  few  weeks 
after  her  brother  had  removed  therefrom,  living 
upon  charity ;  that  she  then  applied  to  the  over- 
seers of  the  poor  for  relief,  and  that  one  of  the 
overseers  informed  the  defendant  thereof,  and 
stated  that  they  intended  to  make  him  pay  for 
her  support.  It  was  held,  that  the  defendant 
was  liable  to  the  action,  without  any  further  no- 
tice or  demand,  ib, 

379.  The  obligor  in  a  bond  to  a  husband,  con- 
ditioned to  pay  him  and  his  wife,  during  the  life 
of  either,  an  annuity,  devises  land,  on  con- 
dition that  the  devisee  shall  pay  the  annuities. 
Held,  that  the  devisee  was  personally  liable, 
and  that  either  party  might  maintain  assumpsit 
against  him  for  the  annuity ;  and  the  devisee 
having  mortgaged  the  land,  and  with  a  covenant 
that  it  was  nree  from  incumbrances,  except  the 
said  condition,  and  the  mortgagee  having  entered 
and  foreclosed,  —  held,  that  he  was  personally  lia- 
ble for  such  portion  of  the  annuity  as  accrued 
after  he  took  possession.  Felch  v.  Taylor,  13 
Pick.  133. 

380.  Where  a  devisee  of  a  particular  estate, 
with  remainder  over,  gave  a  power  to  dispose  of 
the  fee,  the  conveyance  made  under  such  power 
is  valid  to  the  extent  of  the  particular  estate. 
Bowman  v.  Bartlel,  3  A.  K.  Marsh.  86. 

381.  Where  one  tal^es  an  estate  with  power  to 
sell,  depending  on  a  contingency,  the  happening 
of  the  contingency  is  a  condition  precedent  to 
his  right  to  sell.  A  deed  made  by  him  before  is 
void.     Minot  v.  Preseott,  14  Mass.  496. 

382.  A  devise,  that  the  executors  **  shall  sell 
lands  for  the  payment  of  debts,"  is  a  naked  au- 
thority,  not  coupled  with  an  interest ;  and  such 
a  devise  is  contingent,  and  the  estate  does  not 
vest  in  them  until  they  qualify  as  executors, 
and,  until  then,  the  fee  descends  to  the  heir 
Baird  v.  Rou>an,  1  A.  K.  Marsh.  214. 
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383.  An  estate  given  to  cert^n  persons,  snb- 
ject  to  a  power  of  diTision  or  apportionment 
among  them,  wjll  not  be  defeated,  becanse  he  by 
whom  the  power  should  be  executed  has  neg- 
lected  to  execute,  or  disabled  himself  from  ex- 
ecuting it.     Den  v.  Crawford,  3  Halst.  90. 

384.  A  devised  one  half  his  real  estate  to  his 
wife,  for  her  life,  with  permission  to  sell,  with 
consent  of  his  executors,  so  much  of  the  real 
estate  as  might  be  sufficient  to  render  her  com- 
fortable, and  the  remainder  of  the  real  estate  to 
his  children.  Held,  that  a  conyeyance  of  part  of 
the  estate  in  severity,  by  the  widow,  was  valid, 
for  that  the  power  of  sale  extended  over  the 
whole  estate.  Roberts  ▼.  Whiting,  16  Mass.  186. 
But  where  a  testator  bequeathed  to  his  wife  the 
income  of  his  estate,  and  if  not  sufficient  to 
support  her  comfortably,  then  power  to  sell  any 
of  his  estate  for  that  purpose,  —  it  was  held, 
that  the  power  to  sell  depended  upon  the  insuf- 
ficiency  of  the  income  ;  and  that,  if  it  were  suf- 
ficient, a  sale  would  be  void.  Minot  y.  Prescott, 
14  Mass.  496. 

385.  A  testator  devised  one  half  his  dwelling- 
house  and  one  half  his  other  real  estate  to  his 
wife  during  her  life,  with  permission,  with  con- 
sent of  the  executors,  to  sell  so  much  of  the  real 
estate  as  would  supply  her  necessities,  the  re- 
mainder of  the  real  estete  to  be  equally  divided 
among  his  children.  Held,  that  the  power  to 
sell  extended  over  the  whole  estate.  Roberts  v. 
Whiting,  16  Mass.  186. 

386.  A  testator  gave  the  residue  and  remain- 
der of  his  estate  to  his  children,  A,  B,  and  C, 
and  provided  that  whatever  should  fall  to  the 
share  of  A  should  be  deposited  in  the  hands  of 
B  and  C,  and  be  retained  by  them,  and  dealt  out 
to  A,  for  his  comfort,  &c.,  and  authorized  his 
executor  to  sell.  Held,  that  the  le^al  estate  of 
A's  share  vested  in  B  and  C,  subject  to  the 
power,  and  that  a  sale  of  it  by  the  executor 
avoided  a  levy  by  A's  creditors.  Braman  v. 
S^es,  2  Pick.  460. 

387.  Lands  were  devised,  to  be  sold  after  the 
death  of  the  testetor's  wife,  and  the  proceeds  to 
be  divided  among  the  testator's  children;  but 
the  will  did  not  declare  by  whom  the  sale  should 
be  made.  The  land  was  sold  by  the  survivor  of 
two  executors.  Held,  that  the  sale  was  good. 
Lloyd  V.  Taylor,  3  Dall.  223. 

388.  Under  a  power  to  C  and  his  executors  to 
sell,  the  executor  of  C's  executor  may  sell,  if 
the  object  of  such  sale  continues.  SmUh  v.  Fol- 
well,  I  Binn.  546. 

389.  A,  by  his  last  will,  devised  his  real  estete 
to  his  wife,  B,  during  her  life  or  widowhood, 
with  remainder  to  his  six  sons  by  name,  as  ten- 
ants in  common,  in  fee ;  and,  by  a  codicil  to  his 
will,  devised  a  certain  farm  "  to  such  of  his  said 
sons,  and  his  heirs  and  assigns  forever,  as  shall 
agree  and  live  best  with  their  mother,  which  was 
to  be  signified  in  writing,  under  her  hand  and  seal, 
signed  m  the  presence  of  two  credible  witnesses, 
with  a  proviso,  that  the  same  should  serve  as 
part  of  the  portion  of  such  son  as  his  wife  should 
allot  the  same  to,  and  that  his  other  sons  should 
receive  bo  much  land  in  lieu  thereof."  The 
widow,  by  an  instrument  purporting  to  be  her 
last  will,  under  her  hand  and  seal,  executed  in 
presence  of  three  credible  witnesses,  by  virtue 
of  the  codicil  to  the  will  of  her  husband,  *^  de- 
vised the  farm,  &c.,  to  C,  D,  and  E,  three  of  the 
sons  of  A,  their  heirs  and  assigns  forever,  and 
in  case  either  of  them  should  die  without  lawful 
issue,  then  to  the  survivor  or  survivors  of  them, 
binding  them,  in  every  other  respect,  as  they 


were  bound  by  the  last  vUI  of  their  fkther." 
Held,  that  this  was  a  good  execution  of  the 
power  to  B,  contained  in  the  codicil  of  the  will 
of  A.    Jackson  v.  Veeder,  11  Johns.  169. 

390.  Under  a  will,  directing  M.  B.  to  receive 
the  interest  of  $4000,  and  at  her  death,  to  will 
it  to  such  of  the  testetor's  nephews  and  nieces, 
as  she  saw  fit,  (he  having  several  nephews 
and  nieces,)  it  was  held,  that  a  will  of  M.  B., 
giving  $1000  to  her  great-niece,  and  $3000  lo 
Uie  testetor's  daughter,  was  not  a  good  execu 
tion  of  such  power.  Salter  v.  Howell^  15  S.  & 
R.  188. 

VI.  Of  void  and  lapsed  Devises,  and  of  the  Re- 
publication  and  Revocation  of  Devises. 

391.  In  New  York,  a  devise  to  a  witness  of  a 
will,  is  absolutely  void.  Jackson  v.  Denniston,  4 
Johns.  311. 

392.  A  devise  of  lands  of  which  the  testator 
is  not  seized,  is  void  ;  and  a  conveyance  obteined 
by  imposition  or  fraud  will  not  work  a  disseisin. 
^mithwick  v.  Jordan,  15  Mass.  113. 

393.  A  testetor  devised  his  estete  to  his  wife 
during  widowhood ;  after  her  death  or  marriage, 
to  be  distributed  in  the  same  manner  as  if  it  had 
not  been  devised.  Held,  that  the  devise  to  the 
heirs  was  void,  as  they  took  by  descent.  The 
Massachusette  stetutes  of  1786,  c.  36,  and  1805, 
c.  90,  have  changed  the  common  law.  Wkitmef 
V.  Whitney,  14  Mass.  88. 

394.  A  bequest  to  the  persons  who  at  the  time 
constitute  a  voluntary  association,  is  not  void  for 
uncertainty,  but  they  will  take  in  their  individ- 
ual, and  not  in  their  associate  character.  BariUt 
V.  King,  12  Mass.  537. 

395.  A  devise  of  the  testetor's  farm  to  his  two 
nieces,  the  daughters  of  J.  V.,  and  his  grandson, 
is  not  void  for  uncerteinty,  though  the  testatoi 
had  three  nieces,  the  daughters  of  J.  V.,  living 
at  his  death  and  when  he  made  the  will.  The 
three  took  two  thirds  of  the  farm.  Vemor  v. 
Henry,  6  Watte,  192. 

396.  Where  a  testetor,  after  raakinsr  other  de- 
vises  of  real  and  personal  property,  devised  the 
residue  of  his  real  and  personal  estate  '^to  the 
cause  of  Christ,  for  the  benefit  and  promotion  of 
true  evangelical  piety  and  religion,"  and  di- 
rected his  executor  to  collect  his  last  specified 
property,  and  pay  over  the  same  to  certain  per- 
sons, to  be  by  them  appropriated  as  aforesaid,  — 
it  was  held,  that  by  virtue  of  sUtute  43 
£lix.,  c.  4,  the  devise  was  not  void  for  uneer* 
tainty.     Going  v.  E-mery,  16  Pick.  107. 

397.  A  devise,  or  bequest,  to  one  to  whom  the 
law  would  give  the  same  thin^,  in  the  same 
manner,  is  void.  Parsons  v.  WtnsloWy  6  Mass. 
169. 

398.  A  Quaker,  in  1781 ,  devised  his  slaves  to 
the  monthly  meeting  of  which  he  was  a  mem- 
ber, to  be  manumitted  by  such  persons  as  they 
should  appoint.  Held,  that  the  devise  was  good. 
Charles  v.  HvnnieuU,  5  Call,  311. 

399.  A  mtsteke  in  the  true  name  of  the  dev- 
isee will  not  render  the  devise  void,  if  the  in- 
tended object  of  the  testator  be  'clearly  ascer- 
teined.     SuUon  v.  CoU,  3  Piek.  232. 

400.  Where  one  of  the  patentees  of  a  tract  of 
land  devises  his  undivided  interest  in  the  patent 
to  his  two  sons,  and  also  devises  to  all  his  chil- 
dren a  right  of  common  in  his  undivided  lands 
in  the  patent,  the  latter  devise  is  not  incon- 
sistent with  the  former,  and  is  valid.  Lehman  v. 
Abed,  16  Johns.  30. 

401.  And,  upon  a  paction  of  the  patent  be- 
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tween  the  representatives  of  the  original  pat- 
entees, the  right  of  r.ommon  is  restricted  to  the 
interest  of  the  devisor,  ih. 

408.  A  testator  devised  lands  to  A  for  life,  and 
then  to  such  lawful  issue  of  his  bodv  as  should 
arrive  to  the  age  of  21  years,  upon  the  condition 
that  A  should  make  certain  releases  and  convey- 
ances to  B,  and  certain  other  releases  to  the  ez- 
ecntors  of  the  testator ;  and  if  A  should  refuse  to 
make  such  releases  and  conveyances,  then  to  B 
and  the  heirs  of  his  body.  A  died  in  the  lifetime 
of  the  testator,  leaving  children  under  age,  and 
without  having  mode  such  releases  and  convey- 
ances. Held,  that,  the  condition  of  the  devise  to 
A  not  having  been  performed,  the  devise  to  him 
and  his  issue  failed,  and  the  devise  over  to  B  was 
a  good  devise,  and  took  effect.  Den  v.  Hance,  6 
fialst.  344. 

403.  Under  the  Massachusetts  statute  of  1783, 
c.  24,  §8,  providing  that  where  any  child,  grand- 
child, or  other  relation,  having  a  devise  of  real 
or  personal  estate,  shall  die  TCfore  the  testator, 
leaving  lineal  descendants,  such  descendants 
shall  take  the  estate  in  the  same  manner  in 
which  such  devisee  would  have  done  in  case  he 
had  survived  the  testator,  if  the  devisee  die  be- 
fore the  testator,  leaving  no  lineal  descendants, 
the  devise  lapses.     Fiaker  v.  HiU,  7  Mass.  86. 

404.  Adverse  possession  taken  and  held  under 
a  sheriff's  sale,  by  virtue  of  judgments  and  exe- 
cutions, will  not,  according  to  the  New  York 
decisions,  prevent  the  operation  of  a  devise  by 
another,  in  whom  the  title  to  the  estate  was 
vested  by  the  death  of  the  defendant  in  the 
executions.     Waring  v.  Jackson^  1  Pet.  570. 

405.  Where  one  devised  lands  to  his  son,  and 
his  daughter,  and  two  grandsons,  ^surviving 
children  of  a  deceased  daughter,)  to  be  divided 
between  them  into  three  parts,  one  third  to  the 
son,  one  third  to  the  daughter,  and  the  other 
third  to  the  two  grandsons;  and  devised  other 
portions  to  other  children  in  full  of  their  share 
of  his  estate ;  and  charged  the  devisees  of  the 
first  three  parts  with  the  payment  of  his  debts, 
in  equal  thirds ;  and  one  of  the  grandsons  died 
in  the  lifetime  of  the  testator,  unmarried,  —  it 
was  held,  that  the  devise  to  him  did  not  lapse,  but 
survived  to  his  brother.  Anderton  v.  Parsons, 
4  Greenl.  486. 

406.  Where  a  devise  was  made  of  lands  in  trust 
for  wife,  and  after  her  death  to  five  children, 
tenants  in  common,  the  share  of  the  child 
dying  during  the  life  of  the  wife  to  go  to  their 
legal  representatives,  &c.,  it  was  held,  that  the 
share  of  a  daughter  dying  during  the  testator's 
Hfe  was  not  a  lapsed  legacy,  but  passed  to  his 
legal  representatives,  who  took  as  purchasers ; 
and  the  brother  of  such  deceased  daughter, 
being  of  the  whole  blood,  inherited  the  deceased 
daughter's  share.  Ware  v.  Fisher,  3  Yeates, 
578. 

407.  A  devise  of  property  was  made  to  A,  but 
m  case  of  his  death  before  that  of  his  devisor,  or 
m  ease  of  his  not  disposing  of  the  property 
derised  before  his  own  death,  then  the  remainder 
over  to  B  and  his  heirs.  Held,  that  a  disposition 
of  the  property  by  A,  by  his  last  will,  was  such 
a  disposition  of  it,  in  his  lifetime,  as  to  defeat 
the  remainder.    Corporation  v.  Hammond,  1  Har. 

&j.5eo. 

408.  Where  a  testator  made  certain  devises, 
with  the  condition  that  the  overplus  beyond 
flOOO  should  be  applied  to  clear  a  mortgage 
vpon  the  homestead,  which  he  devised  to  his 
son,  and  his  son  sold  the  homestead,  it  was  held, 
that  the  provision  for  applying  the  overplus  was 


defeated  by  the  sale.    ffoughUn  v.  Hapgood,  13 
Pick.  154. 

409.  Where  a  testator,  by  his  will,  gave  one 
half  of  his  estate  to  his  brother  J.  for  life,  and 
the  other  half,  together  with  the  remainder  of 
the  first  half,  in  equal  shares,  in  fee  simple,  to  all 
the  children  of  his  brother  A.,  and  his  sister,  re- 
spectively, with  survivorship  if  any  of  them 
should  die  in  minority;  and  afterwards  pur- 
chased other  lands,  and  then  made  a  codicil, 
which  he  directed  to  be  annexed  to  the  will,  and 
to  be  considered  and  taken  as  part  thereof,  in 
which  he  revoked  and  annulled  every  bequest 
and  devise  made  by  the  will  to  the  children  of 
his  sister,  and  gave  all  and  every  part  of  his 
estate,  of  whatever  description,  which  was  in  the 
will  in  any  way  given  to  the  children  of  his  sister, 
to  the  children  of  his  brother  A.,  and  ratified  and 
confirmed  the  will  in  every  thing  except  where  it 
was  revoked  and  altered  by  the  codicil,  —  it  was 
held,  that  the  wiU  was  republished  by  the  codicil ; 
that  it  contained  words  sufficient  to  embrace  all 
the  testator's  estate  held  at  the  time  of  making 
the  codicil;  that  the  clause  of  revocation  ex- 
tended to  the  after-purchased  land  ;  and  that  the 
portion  of  land,  including  the  after-purchased 
land,  which,  but  for  the  clause  of  revocation, 
would  have  gone  to  the  children  of  the  testator's 
sister,  was,  by  the  codicil,  devised  to  the  children 
of  A.     Haven  v.  Foster,  14  Pick.  534. 

410.  Where,  in  the  same  will,  there  are  two 
devises  of  the  same  estate,  or  a  part  thereof,  the 
last  operates  as  a  revocation  of  the  former,  so  far 
as  it  is  inconsistent  with  it,  but  no  farther ;  as  to 
the  residue,  the  former  devise  shall  stand.  Brant 
V.  WiOson,  8  Cow.  56. 

411.  If,  after  devising  a  mortgage,  the  testator 
foreclose,  and  take  a  release  of  the  equity  of  re- 
demption, or  an  absolute  deed,  it  is  a  revocation 
of  the  devise.     BaUardr.  Carter,  5  Pick.  112. 

412.  A  legacy  bequeathed  to  a  granddaughter, 
by  the  codicil,  '*  in  lieu  "  of  a  devise  in  the  will  to 
her  mother,  who  had  since  deceased,  is  a  revoca- 
tion of  the  original  devise  to  the  mother.  Brow- 
neU  V.  De  Wolf,  3  Mason,  486. 

413.  A  devised  to  **  all  his  surviving  children, 
in  equal  divisions,"  all  his  real  estate,  and  sub- 
sequently, by  a  codicil,  revoked  the  devise  as  to 
his  daughter  £.  without  any  devise  over  of  her 
share.  Held,  that,  the  devise  being  to  the  chil- 
dren as  tenants  in  common,  the  revocation  as  to 
E.  did  not  pass  her  share  to  the  other  surviving 
children,  but  that  it  was  intestate  estate,  firoisn- 
ea  V.  De  Wolf,  3  Mason,  486. 

414.  Where  a  testator,  at  the  time  of  making 
his  will,  was  in  possession  of  land  under  a  par^ 
contract  for  the  purchase  of  it,  his  legal  title  to 
which  he  afterwards  perfected  by  the  acceptance 
of  a  deed,  it  was  held,  in  Ohio,  that  the  accept- 
ance of  the  deed  was  not  a  revocation  of  a  devise 
of  his  right  to  such  land,  and  that  it  passed  to 
the  devisee.     Smith  v.  J&nes,  4  Ham.  115. 

415.  A  conveyance  of  part  only  of  an  estate 
devised  is  but  a  revocation  pro  tanto,  Hawes  v. 
Humphrey,  9  Pick.  350. 


VII.    Of  Actions  by  and  against  Devisees. 

416.  A  devisee  in  remainder  might  have  a 
remedy,  either  by  a  formedon  in  remainder,  or, 
having  entered  alter  the  death  of  the  donee,  for 
life,  by  a  writ  of  entry,  declaring  on  his  own 
seisin.     Wells  v.  Prince,  4  Mass.  ^. 

417.  But  he  cannot,  after  a  judgment  in  his 
fhvor»  in  an  action  of  Jbmudon^  maintain  trespass 
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for  the  nusiu  profits,    Fletcher  v.  MTarlaney  12 
Mass  43. 

418.  If  a  devisee  be  molested  in  the  enjoyment 
of  the  land  devised  by  a  creditor  of  the  testator, 
the  remedy  is  by  an  action  of  waste  against  the 
executor,  if  he  have  been  guilty  of  unfaithful 
administration,  or  by  an  action  against  the  other 
legatees  and  devisees  for  contribution.  Wyman 
V.  Brigden^  4  Mass.  150. 

419.  A  devisee  who  has  been  forced  to  pay  a 
legacy,  may  call  on  a  co-devisee  for  his  propor- 
tional share,  but  not  for  any  loss  by  the  insol- 
vency of  other  devisees.  Brigden  v.  Ckeever^  10 
Mass.  450. 

420.  A  devisee,  holding  property  under  a  will, 
cannot  recover,  under  a  claim  adverse  to  the 
will,  any  property  devised  by  the  will  to  others. 
Smart  v.  Baugh,  3  J.  J.  Marsh.  363. 

421.  No  previous  demand  is  necessarv  to 
maintain  an  action  by  a  devisee  whose  land  has 
been  taken  by  a  creditor  of  the  deceased,  on  the 
bond  of  the  executor,  who  was  also  residuary 
legatee,  and  gave  bond  as  such  to  pay  all  debts. 
Paine  v.  GiU,  13  Mass.  365. 

422.  If  a  devise  be  made  to  certain  officers  of 
a  religious  corporation,  capable  of  taking,  and 
their  successors  in  office,  for  the  use  of  the  cor- 
poration, the  officers  de  facto  of  such  corporation 
may  recover  against  one  not  claiming  under  the 
devisor,  and  showing  no  title,  although  the 
original  corporation  nave  become  extinct,  or 
have  incurred  a  forfeiture  of  the  devise  by  an 
alteration  in  its  discipline  or  rules  of  govern- 
ment.    King* 8  Chapel  v.  Pethavn^  9  Mass.  501. 

423.  A  devisee  of  land  would  be  liable,  in  the 
same  manner  as  the  heir,  to  respond  in  value, 
upon  the  warranty  of  the  testator.  Thampaony. 
Shoeman,  1  Bibb,  401. 

424.  A  devise  of  land  lying  out  of  the  state  of 
Kentucky  does  not  render  the  devisee  liable  to 
the  debts  of  his  testator  in  an  action  at  law  in  the 
state.     Payne  v.  Logan^  4  Bibb,  402. 

425.  A  creditor  may  have  an  action,  by  statute, 
against  the  heirs  and  devisees  jointly,  upon  the 
bonds  and  specialties  of  the  testator ;  but  not 
against  the  devisees  of  heirs,  or  of  devisees, 
jointly  with  the  surviving  heirs  or  devisees  of 
the  testator.     Scott  v.  King,  3  Dana,  470. 

426.  The  statute  of  3  <&  4  W.  &^  M.  c.  14,  has 
been  adopted  in  New  Hampshire,  but  no  action 
lies  against  a  devisee  under  it,  so  long  as  there  is 
any  remedy  ajrainst  the  executor  or  administra- 
tor.   Judge  qf  Probate  v.  Brooke^  5  N.  Hamp.  82. 


DISTRESS. 

I.    Distress  for  Rent,     (a.)  When  Landlord  may 
distrain,     (b.)   What  may  he  distrained. 
(c.)  Proceedings^  ^e. 
II.   Distress  far  other  Things,   (a.)  Beasts  Dam" 
age  feasant,     (b.)  Other  Cases 


I.  Distress  far  Rent. 
(a.)   When  Landlord  may  distrain. 

1.  A  demand  for  rent  in  arrear,  before  a  dis- 
tress is  made,  is  unnecessary.  OfiUt  v.  TraU,  4 
Har.  db  J.  20. 

2.  A  distress  will  lie  for  a  sum  certain  reserved 
for  rent.     Reeves  v.  M*Kentie^  1  Bailey,  497. 

3.  Distress  for  rent  is  allowed  only  where  a 
certain  rent  is  reserved.  WeUs  v.  Hornish^  3 
Pennsyl.  30.     Steel  v.  Thompson^  3  Pennsyl.  34. 


SeoU  V.  Fuller,  3  Pennsyl.  55.  Grt«r  ▼.  Cmdm, 
Addis.  347.  Marshall  v.  Giles,  Const.  Rep. 
637. 

4.  Some  certain  sum  must  be  reserved  as  rent, 
bv  a  lease,  either  written  or  parol,  to  justify  a 
distress ;  though  assumpsit  will  lie  for  use  and 
occupation.  Jacks  v.  Smith,  1  Bay,  315.  Stnith 
V.  The  Sheriff,  ^,  1  Bay,  443. 

5.  A  claim  for  an  unliquidated  amount  of  rent, 
without  an  express  contract,  will  not  authorize  a 
distress.    Roberts  v.  Tennell,  4  J.  J.  Marsh.  160. 

6.  A  landlord  has  no  right  to  distrain  until  the 
rent  is  due  by  the  terms  of  the  agreement 
BaOey  v.  Wnght,  3  M  Cord,  484. 

7.  A  landlord  may  distrain  though  rent  be  not 
reserved  eo  runnine,  if  it  shall  appear  to  be  for 
the  use  and  occupation  of  lands  or  houses. 
Price  V.  limehouse,  4  M'Cord,  544. 

8.  There  is  no  fixed  period  after  which  one 
may  not  distrain  for  rent  in  arrear.  Blake  v.  De 
Liesseline,  4  M'Cord,  496. 

9.  The  riffht  to  distrain  is  not  destroyed  by  a 
surrender  of  a  part  of  the  premises  leased,  but  re- 
mains as  to  the  residue,  as  long  as  tlie  relation  of 
landlord  and  tenant  exists.  Peters  v.  Jfewki-  k,  6 
Cow.  103. 

10.  That  a  tenant  is  in  for  another  year,  does 
not  prevent  a  distress  for  the  preceding  year. 
Talvande  v.  Cripps,  3  M'Cord,  147. 

11.  If  a  rent  certain  be  reserved,  subject  to  a 
condition  to  be  performed  by  the  tenant,  the 
landlord  may  distrain  notwithstanding  the  con- 
dition, unless  the  tenant  shows  a  performance. 
Reeves  v.  M*Kenzie,  1  Bailey,  497. 

12.  The  remedy  by  distress  is  fbr  the  rent 
alone,  and  not  for  damages  for  the  delay ;  and  the 
lessor  can  distrain  only  for  the  amount  of  rent  in 
arrear,  and  not  for  interest  thereon.  Lansing  v. 
Rattoone,  6  Johns.  43. 

13.  Where  rent,  at  a  rate  certain,  is  payable  in 
repairs,  the  landlord  may  distrain.  Smith  v. 
Colson,  10  Johns.  91. 

14.  A  mortgagee  cannot  distrain  for  rent  accru- 
ing on  a  lease  given  by  the  mortgagor,  afler  the 
execution  of  the  mortgage,  and  whilst  the  mort- 
gagor remained  in  possession,  there  being  no 
privity  of  estate  between  the  mortgagee  and  the 
tenant  of  the  mortgagor.  JifKircher  v.  Uatolsy, 
16  Johns.  289. 

15.  To  entitle  a  landlord  to  distrain  for  rent, 
the  rent  must  be  certain  either  in  money  or  ser- 
vice, or  such  as  may  be  reduced  to  certainty. 
Valentine  v.  Jackson,  9  Wend.  302. 

16.  A  landlord  cannot  distrain,  and  sell  his 
tenant's  goods  before  the  rent  becomes  due, 
though  the  tenant  is  about  disposing  of  them 
himself.    Burchard  v.  Rees,  1  Whart.  377. 

17.  Distress  is  a  convenient  remedy  for  rent ; 
and  where  the  landlord  has  distrained  and  sold, 
for  a  part  of  the  rent  due,  he  may  recover  the 
residue  by  action.  Cornell  v.  Lamh,  20  Johns. 
407. 

18.  For  rent  reserved  in  iron,  the  landlord 
ma^  distrain,  but  cannot  sell  the  goods  dis- 
trained ;  by  selling  the  goods,  he  renders  him- 
self a  trespasser  ab  initio.  Otoens  v.  Conner,  I 
Bibb,  605. 

19.  The  giving  of  a  bond  for  rent  is  no  satis 
faction,  because  the  party  has  a  higher  security 
by  distress.     Batioy  v.  Wright,  3  MXiord,  484. 

20.  Taking  a  note  for  rent  due  from  the  ten- 
ant does  not  deprive  the  landlord  of  the  right  of 
distress.     Snyder  v.  Kunkleman,  3  Pennsyl.  487. 

21.  The  right  to  distrain  for  rent  is  not  lost 
by  giving  a  receipt  in  full  for  the  amount  due  on 
receipt  of  an  order  on  a  third  person,  who  held 
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no  funds  of  the  makers.    PrtjUems  y.  Helfreid, 
1  N.  &  M.  187. 

22.  In  New  York,  a  landlord  cannot  diBtrain 
either  on  or  off  of  the  demised  premises,  when 
the  term  has  expired,  and  the  tenant  has  aban- 
doned the  possession  to  the  landlord.  Williams 
y.  Terboss,  2  Wend.  148. 

23.  A  distress  for  rent  in  arrear,  in  Maryland, 
must  be  agreeably  to  the  statute  2  W.  &  M.  §1, 
c.  5.     Garrett  ▼.  Hughlett^  1  Har.  &  J.  3. 

24.  An  action  for  double  value  of  the  groods, 
&c.,  under  the  statute,  (1  R.  L.  436,  §9,)  does 
not  lie,  if,  at  the  time  of  distraining,  there  was 
any  rent  due^  although  the  distress  be  for  more 
than  is  due,  or  even  though  there  be  no  riffht 
to  distrain  for  the  rent  due.  Peters  y.  Jfewkirky  6 
Cow.  103. 

25.  A  recovery  on  a  covenant  for  the  payment 
of  rent  is  not,  without  actual  satisfaction,  an 
extinguishment  of  the  rent ;  and  the  lessor  may, 
in  New  York,  notwithstanding  such  recovery, 
distitin  for  the  rent  in  arrear.  Chipman  v. 
Martin,  13  Johns.  240. 

26.  Where  goods  are  fraudulently  and  clan- 
destinely  removed,  to  avoid  rent,  the  landlord 
may  distrain  within  30  days  after  such  removal, 
though  the  lease  may  have  expired,  and  the  ten- 
ant not  in  possession  of  the  premises.  Dot" 
Ky  V.  Hays  J  7  Har.  &  J.  370.  (xoods  of  a  third 
person,  found  on  the  premises,  may  be  distrained. 
Ifeal  ▼.  Clautier,  7  Har.  &  J.  372. 

27.  A  landlord  cannot  distrain  for  rent  until  it 
Decomesdue;  and  where  the  sheriff,  as  the  agent 
of  the  mortgagee,  in  foreclosing  a  mortgage,  and 
as  the  bailiff  of  the  landlord  under  a  warrant  of 
distress,  sold  a  chattel  of  the  tenant  before  the 
rent  was  due  it  was  held,  that  the  landlord  was 
Dot  entitled  to  ajiy  of  the  proceeds  of  the  sale. 
O'FarrU  v.  Jfanee,  2  Hill,  S.  C.  484. 

28.  Where  a  person,  having  hired  a  house  for  a 
year,  lets  out  to  another  a  part  of  the  house  for 
the  whole  year,  he  cannot,  without  an  agree- 
ment to  that  effect,  distrain  upon  his  lessee  for 
rent  in  arrear,  although  before  the  expiration  of 
the  year,  and  before  making  the  distress,  he 
hired  the  house  for  another  year,  and  although 
there  was  a  custom  for  lessors,  who  had  no  re- 
Tersionary  interest  in  the  premises,  to  distrain. 
PrescoU  v.  De  Forest,  16  Johns.  159. 

29.  A  tenant  contracted  to  deliver  as  rent  one 
third  of  the  com  he  should  raise  on  the  prem- 
ise!. Held,  that  the  remedy  by  distress  does  not 
lie  in  such  a  case .     Clark  v.  Fraley,  3  Blackf .  264. 

30.  A,  on  the  1st  of  January,  1819,  rented  a 
parcel  of  land  to  B  for  one  year,  and  so  from 
year  to  year,  at  an  annual  rent  of  $180,  payable 
half  yearly.  C  entered  into  the  premises  by  the 
authority  and  for  the  use  of  B,  and  occupied  the 
mne  in  1819, 1820,  and  1821 ;  and  it  was  proved 
that  he  so  occupied  the  premises,  in  1821,  under 
a  contract  with  B,  for  the  same  rent  and  on  the 
same  terms.  A,  claiming  for  rent  in  arrear  on 
the  1st  of  July,  1820,  distrained  the  property  of 
C.  It  was  also  proved,  that  D  paid  $88  to  B  on 
the  18th  of  May,  1821,  and  $50  on  the  18th  of 
August,  1821 ;  and  that  O  made  no  application 
of  Sie  first  payment,  but  applied  the  last  pay- 
ment to  his  own  debt,  and  then  said  he  owed  a 
part  of  the  rents.  Held,  that  the  property  of  C 
found  on  the  premises  at  the  time  of  the  distress, 
in  September,  1820,  was  liable  for  the  rent  of 
1819,  and  that  the  payment  made  on  the  18th  of 
May,  1821,  must  be  applied  to  the  rents  becom- 
ing due  after  the  distress.  Ratdiff  v.  Danid,  6 
Har.  db  J.  496. 

31.  A  landlord  is  entitled  to  rent  due  up  to 


the  time  of  the  sheriff's  levv,  if  it  does  not  ex- 
ceed one  year.     West  v.  Sink,  2  Teates,  274. 

32.  A  landlord  mav  distrain  upon  a  lease  by 
parol,  which  would  be  valid  by  the  statute  of 
frauds,  where  he  retains  the  reversion.  Cornell 
V.  LaTnb,  2  Cow.  652.  Fealty  is  not  necessary 
to  support  the  right  to  distrain,  ib. 

33.  A  lessor  may  distrain  upon  a  parol  demise, 
he  having  the  reversion,  without  any  special 
agreement  empowering  him  to  restrain.  Schutf' 
ler  V.  Leggett,  2  Cow.  660. 

34.  Where  a  landlord  substitutes  for  crops,  al- 
ready due  for  rent,  the  promissory  note  of  his 
tenant,  he  has  no  right  to  distrain  for  such  note. 
Warren  v.  Forney,  13  S.  &  R.  52. 

35.  The  landlord's  right  to  distrain  at  the  end 
of  the  year  is  not  taken  away  by  an  agreement 
in  the  lease  that  he  may  reenter  if  the  rent  be 
not  paid  within  a  certain  period  of  the  end  of 
the  year.     Smith  v.  Meann,  16  S.  &>  R.  375. 

3o.  On  the  demise  of  a  grist-mill,  the  lessee  to 
render  one  third  of  the  toll  for  rent,  a  distress 
may  issue.     Fry  v.  Jones,  2  Rawle,  11. 

37.  Where  a  tenant  takes^  on  condition  of 
paying  the  landlord's  debts,  the  landlord  has  no 
right  to  distrain.    Ege  v.  Ege,  5  Watts,  134. 

38.  A  lessee  assigning  nis  term  for  years 
entire,  cannot  distrain  without  a  reservation  to 
that  effect.  Aliter,  if  the  lease  be  from  year  to 
year,  and  he  assigns  a  part.  ib. 

39.  The  right  of  distress  for  rent  does  not  ex- 
ist in  Missouri.     Crocker  v.  Mann,  3  Mis.  472. 

(b.)  What  may  be  distrained* 

40.  Personal  chattels  alone  are  distrainable ; 
and  they  cannot  be  distrained  upon  after  they 
are  levied  upon  under  an  execution.  Hamilton 
V.  Reedy,  3  M'Cord,  38. 

41.  leaves  and  shocks  of  com  are  exempt 
from  distress  for  rent.  Qiven  v.  Blann,  3  Blackf. 
64. 

42.  In  New  York,  necessary  cooking  utensils 
owned  by  any  person,  who  is  a  householder, 
are  exempted  from  distress  for  rent.  Van  Sickler 
V.  Jacobs,  14  Johns.  434.  But  the  party  claim- 
ing the  exemption  must  show,  affirmatively  and 
certainly,  that  the  cooking  utensils  were  in  fact 
necessary,  and  not  merely  useful,  ib. 

43.  The  Kentucky  statutes  of  1815  and  1820, 
which  exempt  certain  property  from  distress, 
have  not  been  repealed  by  the  execution  law  of 
18SS.     Bransom  v.  Bacon,  7  J.  J.  Marsh.  259. 

44.  If  produce  distrained  is  liable  to  distress, 
its  liabibty  is  not  affected  by  the  defendant's 
having  other  property.  Mitehd  v.  FrankUn,  3  J. 
J.  Marsh.  477. 

45.  The  act  of  South  Carolina,  of  1823,  ex- 
empting certain  articles  of  debtors  from  levy  and 
sale,  includes  levies  and  sales  under  distress 
warrants.  Cauyield  v.  MAUster,  4  M'Cord, 
378. 

46.  Under  the  Pennsylvania  exemption  act  of 
Apiil  10,  1828,  a  weaver's  loom  is  exempt  from 
distress.    McDowell  v.  ShotweU,  2  Whart.  26. 

47.  Goods  distrained  and  replevied  are  dis- 
charged from  the  lien  of  the  distrainer ;  but  if 
the  identical  goods  distrained  are  found  in  the 
hands  of  the  tenant  undisposed  of,  and  unincum- 
bered, they  may  be  taken  on  a  retomo  habendo. 
Woglam  V.  CotoperthvHUte,  2  Dall.  68.  Frey  v. 
Leeper,  2  Dall.  131.  The  usage  in  Pennsylvania 
has  been  to  impound  a  distress  on  the  premises, 
and  the  distrainer  may  leave  the  distress  on  the 
premises  for  the  five  days  mentioned  in  the  act 
of  assembly,  and  they  cannot  be  appraised  till 
those  days  have  elapsed,  ib.    As  to  what  is  a 
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reasonable  time  for  pursuing  and  appraising 
goods  taken  in  distress,  and  removed  by  the 
tenant  before  the  five  days  have  expired,  ib. 

48.  The  goods  of  a  tenant  leasing  a  house 
in  New  Jersey,  and  removing  them  to  Pennsyl- 
vania before  the  rent  is  due,  cannot  be  dis- 
trained in  Pennsylvania  after  the  rent  becomes 
due,  if  they  have  been  attached  by  a  prior 
creditor.    Kelly  v.  Davenport,  1  Browne,  231. 

49.  An  action  will  not  lie  for  the  penalty 
given  by  the  14th  section  of  the  statute  con- 
cerning distresses,  dLc.,  (1  R.  L.437,  §8,)  for  re- 
moving or  assisting  to  remove  goods  to  avoid 
a  distress,  unless  the  goods  removed  were  the 
property  of  the  tenant;  nor  unless  the  defend- 
ant actually  assisted  to  remove  them.  Mere  ad- 
vising to  remove  them  is  not  enough.  Nor  will 
the  removal  of  a  part  by  the  defendant  subject  him 
to  the  penalty  of  removing  or  concealing  the 
whole.     Strong  v.  SteWns,D  Cow.  210. 

50.  To  warrant  distraining  goods  removed  off 
the  demised  premises,  it  is  not  necessary  that  the 
rent  should  have  fallen  due  within  30  days  next 
before  their  rem<wal ;  but  they  may  be  dis- 
trained at  any  time  wiUiin  30  days  after  their  re- 
moval, if  the  rent  be  then  due,  or  become  due 
within  30  days  after  the  removal;  or  within 
30  days  after  the  rent  shall  become  due,  if 
the  rent  do  not  fall  due  till  after  30  days 
from  their  removal.  Terboss  v.  Williams,  5 
Cow.  407.    Reynoldt  v.  ShuUr,  5  Cow.  323. 

51.  In  New  York,  the  conunon-Iaw  rule  that  a 
landlord  may  not  make  a  distress  off  of  the  demised 
premises,  is  qualified  by  statute,  (R.  8.  437,)  so 
that  this  is  allowable  if  the  tenant  at  the  time 
shall  be  in  possession  of  the  premises.  Pember' 
ton  V.  Van  Rensselaer,  1  Wend.  307. 

52.  In  Pennsylvania,  in  a  distress  for  rent, 
the  goods  of  a  stranger  can  only  be  seized  while 
they  are  on  the  premises.  Adams  v.  Lacomb,  1 
Dall.  440. 

53.  Property  of  a  third  person,  upon  demised 
premises,  may  be  taken  under  a  distress  warrant 
for  rent.     Spencer  v.  M'Gowen,  13  Wend.  256. 

54.  A  landlord  may  distrain  upon  property  of 
third   persons,   even  after  information   of  the 

Eroperty  not  being  of  the  tenant,  if  the  tenant 
ad  of  it  that  sort  of  possession  and  use  which 
indicates  ownership.  Reeves  v.  JfKenzie,  1 
Bailey,  497. 

55.  All  goods  found  upon  a  tenant's  premises, 
belonging  to  tenants  or  to  strangers,  are  gen- 
erally distrainable.  Himely  v.  Wyatt,  1  Say, 
102. 

56.  The  case  of  BuU  v.  Horlbeck,  1  Bay,  301, 
seems  to  establish  the  doctrine  that  a  negro 
found  accidentally  upon  a  tenant's  premises,  is, 
in  South  Carolina,  distrainable  for  rent ;  but  the 
act  of  assembly  of  December,  1799,  has  made 
the  reverse  the  law  in  that  state. 

57.  A  negro  boy,  bound  out  to  learn  a  trade, 
is  not'  liable  to  be  distrained  for  rent  doe  by  the 
master  to  whom  he  was  bound.  Pkaelen  v. 
M"  Bride,  1  Bay,  170. 

56.  Goods  in  an  auctioneer's  store  are  so  ob- 
viously the  property  of  strangers,  that  they  are 
not  distrainable  for  the  rent  of  the  store.  Hime- 
ly V.  WyaU,  1  Bay,  102. 

59.  A  horse,  sent  to  a  livery  stable  to  be  fed 
and  taken  care  of,  is  not  liable  to  distress  for 
rent  in  arrears.  Ymmghlood  ▼.  Lotory,  2 
M'Cord,  39. 

60.  Goods  of  a  third  person,  in  the  store  of 
one  who  takes  merchandise  on  storage,  cannot 
be  distrained  for  rent.  Brown  v.  Simms,  17  8. 
&  R.  138. 


61.  A  landlord  distrained  upon  his  tenant  for 
rent,  and  took  a  horse  which  the  tenant  claimed 
as  his  own,  but  of  which  he  was,  in  fact,  only 
bailee.  It  was  then  agreed  between  them,  that 
the  landlord,  instead  of  impounding  the  hone, 
should  use  him  until  the  day  of  sale ;  and  whik 
he  was  so  using  him,  and  previous  to  the  tiiM 
of  sale,  the  true  owner  of  the  horse  took  him 
out  of  the  landlord's  possession.  In  an  action 
of  trespass  by  the  lanolord  against  such  owner, 
it  was  held,  that  if  the  tenant  had  no  authority 
from  the  defendant  to  make  the  said  agreement, 
still,  the  using  the  horse  was  merely  an  irregular- 
ity after  a  regular  distress ;  and  as,  by  the  pro- 
visions of  lOtn  section  of  the  New  York  act  con- 
cerning dtstress,(l  N.  R.  L.  436,)  the  landlord  was 
protected  from  being  a  trespasser  ab  inUio,  the  de- 
fendant could  not  treat  the  distress  as  a  nullity, 
and  therefore  committed  a  trespass  in  taking  the 
horse.    HoU  v.  Johnson,  14  Johns.  425. 

62.  Groods  deposited  for  safe  keeping  in  the 
storehouse  of  a  factor,  who  underlet  from  a 
commission  merchant,  are  not  subiect  to  diatreM 
for  rent  due  the  first  lessor.  Wauter  v.  Johnson, 
4  M^Cord,  552. 

63.  Though  unfinished  cloth,  sent  to  a  full- 
ing mill  to  be  wrought,  is  exempt  from  distress, 
as  well  by  the  common  law  as  the  statute  of  New 
Jersey,  yet  this  exemption  extends  only  to  goods 
of  strangers,  and  not  to  goods  of  the  tenant  him- 
self.   Hoskins  v.  Fond,  4  Halst.  110. 

64.  The  goods  of  one  of  three  joint  lessees, 
found  upon  the  demised  premises,  were  held  lia- 
ble to  be  distrained  for  rent,  although  the  tenant 
had,  previous  to  rent's  becoming  due,  made 
an  assignment  of  them  under  &e  insolvent 
law.  ib. 

65.  The  tenant  on  whose  premises  the  goods 
of  a  stranger  are  distrained  for  rent,  is  liable  to 
such  stranger.  O'DomisZ  v.  Seybert,  13  S.  & 
R.  54. 

66.  The  property  of  a  stranger  on  the  premises 
may  be  distrained,  but  under  the  act  of  2(Hh 
March,  1810,  the  stranger  has  his  remedy. 
Kessler  y,  Jf  Conaeky,  1  iUtwle,  435. 

67.  If  goods  are  openly  removed,  or  fairly 
sold,  though  the  succeeding  tenant  be  the  pur- 
chaser, they  cannot  be  distiained  for  rent.  CUf' 
ford  V.  Beems,  3  Watts,  846. 

68.  The  landlord  has  no  right  to  distrain  prod- 
uce sold  bona  fide,  and  removed  from  the  prem- 
ises.   Mitchell  V.  FrankUn,  3  J.  J.  Marsh.  477. 

69.  An  action  upon  the  11th  section  of  the 
New  Jersey  act  concerning  distresses,  (Rev- 
Laws,  202,)  to  recover  double  the  value  of  goods 
distrained,  can  only  be  maintained  by  the  t^ant, 
and  not  by  a  stranger,  whose  goods  have  been 
distrained  instead  of  the  tenant's.  Hartehoru 
V.  Kieman,  2  Ualst.  29.  In  this  action,  it  must 
appear  upon  the  record  of  the  jnsiioe  what  the 
single  damages  were,  ib, 

70.  A  contracted  with  B  to  build  him  a  sloop, 
for  which  C  was  to  pay  as  the  work  progressed, 
and  furnish  all  the  materials  and  labor,  except 
what  belonged  to  the  ship-carpenter's  woriL. 
The  vessel,  while  in  A'e  possession,  not  entirely 
paid  for,  and  nearly  finished,  was  levied  on  by 
the  landlord  of  the  ship-yard  as  a  distress  for  rent 
Held,  that  A  had  an  interest  in  the  vessel  to  the 
extent  of  his  work  not  then  paid  for,  which  was 
liable  to  distress  for  rent  due  by  him.  JfEUerry 
V.  FUmMOgan,  1  Har.  db  Gill,  308. 

71.  To  make  one's  goods  liable  for  distress  for 
rent,  there  need  not  be  a  perfect  privity  between 
the  plaintiff  and  defendant.  Howard  v.  Ramsay^ 
7Har.  dbJ.US. 
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(c.)  Proceedings,  ^e, 

73.  An  aTowiy  bad  in  part,  is  bad  for  the 
whole.  Pembiirton  v.  Van  Rensselaer^  1  Wend. 
307. 

73.  A  distress  warrant  may  be  good,  notwith- 
standing the  party  upon  whose  oath  it  issues 
styles  himself  ><  agent  of  M."  Mitchell  y.  Frank- 
Un^ZJ.J.  Marsh.  477. 

74.  A  distress  warrant  is  not  yoid,  though  the 
year,  for  which  the  rent  is  due,  be  omitted,   ib, 

75.  The  seyenth  section  of  the  act  to  amend 
the  New  York  act  concerning  distresses,  is  only 
an  extension  of  the  remedy  fiyen  by  the  thir- 
teenth  section  of  the  originiJ  act.  Williams  y. 
Terhass^  2  Wend.  148. 

76.  The  affidayit  accompanying  the  warrant 
of  distress  must  state  the  time  for  or  during 
which  the  rent  accrued.  The  amount,  and  up 
to  what  time,  are  not  enough.  Mar^uissee  y. 
OrmsUm,  15  Wend.  968.  A  landlord  distraining 
under  such  defectiye  aflSdayit  is  liable  in  tres- 

I.  ib.' 

77.  On  judgment,  upon  demurrer  for  the 
avowant,  there  should  regularly  be  an  award  of 
a  writ  of  inquiry  to  ascertain  the  yalue  of  the 
distress.  The  omission  will  be  remedied  by  a 
rule  nmupro  tunc,  granted  on  payment  of  costs. 
ff^ri^kl  y.  WUUams,  2  Wend.  632. 

78.  Where  a  tenant  enters  under  a  demise  for 
two  years,  and  continues  in  possession  of  the 
demised  premises  for  the  period  of  nine  years, 
the  landlord  may,  by  one  distress,  distrain  for  the 
rent  accrued  during  the  whole  time ;  and  if  the 
property  be  taken  from  his  possession  by  a  writ 
of  repleyin,  he  may,  in  one  ayowry,  acknowl- 
edge the  taking  for  the  whole  nine  years,  as  up- 
on one  entire  lease.  Shertoood  y.  Phillips,  13 
Wend.  479. 

79.  In  New  Jersey,  notice  must  be  giyen  to 
oyerseers  of  the  poor,  against  whom  a  distress 
warrant  has  issued.  Tewksbury  y.  Washington, 
1  Halst.  177. 

80.  The  third  section  of  Kentucky  statute  of 
1811,  giving  double  damages  against  a  landlord 
for  a  WTongiul  distress,  does  not  apply  to  an 
officer  acting  under  a  distress  warrant.  MUchell 
y.  FyaMkUn,3  J.  J.  Marsh.  477. 

81.  If  a  lessor  distrain  on  the  goods  of  a  sub- 
lesece  or  assignee  found  upon  the  premises,  for 
rent  due  by  his  lessee,  it  does  not  discharge  the 
lessee  from  personal  liability  for  rent  afterwards 
aecming.    Manly  y.  Dussuy,  2  Whart.  162. 

82.  In  distress  for  rent,  the  title  of  the  lessor 
need  not  be  set  forth.  It  may  be  made  by  a 
bailiffon  parol  authority.  Franctseus  v,  Rsigart, 
4  WatU,  98. 

83.  In  computing  the  tenant's  right  to  repleyy 
by  statute,  in  fiye  days,  the  day  of  service  is  in* 
clxxded,  and  if  the  fifth  day  be  Sunday,  the  fol- 
lowing day  is  included.  M Kinney  y.  Reader,  6 
Watta,  34.  The  tenant  may  waive,  by  agree- 
raent,  the  right  to  haye  certain  articles  exempted 
firom  distress  for  rent.  ib.  The  omission  of  the 
landlord  to  giye  notice  of  the  distress  does  not 
make  him  a  trespasser  ab  initio,  if  the  goods 
were  replevied  before  sale.  ib. 

64.  The  bill  of  complaint  of  a  debtor,  against 
whom  a  warrant  of  distress  has  been  issued,  un- 
der the  provisions  of  the  act  of  15th  May,  1820, 
is  in  the  nature  of  a  motion  to  stay  execution  on 
a  judgment,  and  the  beginning  and  conclusion 
of  the  argument  are  with  the  debtor.  Armstrong 
v.  United  States,  Gilpin,  399. 

85.  It  is  trespass  for  a  landlord  to  enter  a 
hooae  to  search  for  his  tenant's  goods  that  have 
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been  removed  to  avoid  distress  for  rent,  if  the 
goods  be  not  found  at  such  house.  Hobbs  v. 
Geiss,  13  S.  &  R.  417. 

86.  A  year's  rent  would  be  due  on  the  Ist  of 
January ;  and  on  the  5th  of  December  the  crop, 
stock,  &c.,  of  the  tenant  were  leyied  upon.  The 
8th  Anne,  c.  14,  which  was  in  force  in  South 
Carolina,  did  not  authorize  the  sheriff  to  pay  the 
rent,  due  on  the  Ist  of  January,  from  the  pro- 
ceeds of  the  sale  of  the  tenant's  crop,  &c, 
M  Willie  v.  Hudson,  Const.  Rep.  119. 

87.  If  goods  are  remoyed  in  the  daytime, 
without  the  knowledge  of  the  landlord,  to  ayoid 
distress  for  rent  not  .yet  due,  it  is  not  per  se  a 
clandestine  removal  under  the  statute.  Graea 
y.  Skively,  12  S.  db  R.  217.  The  clandestine  re- 
moyal  by  the  tenant  before  rent  becomes  due 
does  not,  under  the  Pennsylvania  statute  of 
1772,  authorize  the  landlord  to  follow  them  30 
days  afler  it  becomes  due.  ib.  Hoops  y.  Crow- 
ley, ib.  219,  note. 

88.  A  landlord,  in  Virginia,  is  not  entitled  to 
the  summary  remedy,  by  motion,  on  a  three 
months'  repleyy  bond,  unless  it  appear  that  such 
bond  was  taken  by  a  sheriff,  or  other  officer  le- 
gally authorized  to  make  distress  and  to  sell  the 
distrained  effects.  Smith  v.  Ambler,  1  Munf. 
596. 

89.  Although  a  landlord,  in  person,  or  by  a 
private  agent,  may  leyy  a  distress,  he  cannot 
sell  the  distrained  effects,  which,  in  such  case, 
are  only  to  be  held  as  a  pledge,  to  compel  the 
tenant  to  pay  the  rent.  ib. 

90.  In  replevin  for  a  distress  for  rent,  the  ten- 
ant may  show  that  he  purchased  the  premises, 
with  the  landlord's  assent,  prior  to  the  rent's 
becoming  due.  Aliter,  if  the  issue  is  nothing  in 
arrear,  which  admits  the  tenancy.  Hill  y.  4fi2- 
ler,6Q.  Sl  R.  355. 

91.  In  repleyin  for  goods  distrained,  and  an 
issue  of  no  rent  in  arrear,  the  jury  fix  the 
amount  of  rent  due,  and  interest  n:om  the  time 
the  writ  of  replevin  was  sued  out.  Albright  y. 
Pickle,  4  Teates,  264. 

92.  Parol  evidence  is  admissible  to  prove  the 
issuing  of  a  distress,  under  the  Connecticut 
statute,  by  the  treasurer  of  the  state  against  the 
inhabitants  of  a  town  for  taxes ;  and  such  pro6f 
is  prima  facie  eyidence  of  the  issuing  of  an  ex- 
ecution preyiously  against  the  collector  and 
against  the  selectmen.  Beers  y.  Botsford,  3 
Day,  159. 

93.  A  distress,  under  the  fourth  section  of  the 
U.  S.  statute  of  December  15,  1814,  c.  12,  is,  in 
some  respects,  analogous  to  a  distress  at  com- 
mon law,  and  must  be  kept  a  reasonable  tin^e 
before  it  is  sold.  Blake  v.  Johnson,  1  N.  Hamp. 
91.  Thus,  where  a  collector  of  the  duty  upon 
carriages  made  a  distress  under  said  law,  and 
sold  the  same  at  less  than  half  their  yalue,  at 
auction,  in  two  hours  after  the  seizure,  without 
giying  notice  of  the  distress  to  the  owner,  or 
public  notice  of  the  time  and  place  of  sale, — it 
was  held,  that  the  sale  was  illegal,  and  the  col- 
lector a  trespasser  ab  initio,  ib. 

94.  Notwithstanding  the  New  Hampshire  stat- 
ute of  1791,  a  general  advertisement  of  the 
goods,  in  a  sale  of  a  distress,  for  taxes  payable 
m  money,  is  a  sufficient  notice  that  the  goods 
are  to  be  sold  for  money.  Johnson  v.  Dole,  3  N. 
Hamp.  328. 

95.  In  an  action  of  trespass  for  carrying  away 
negroes,  the  evidence  was,  that  the  defendant 
took  them,  alleging  that  he  took  them  as  a  dis- 
tress for  rent  due  him  from  the  plaintiff;  that 
he  stated  to  the  plaintiff,  at  the  time,  the  amount 
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of  the  rent  due  him,  and  that  he  was  ffoing  to 
take  them  as  diBtress  for  such  rent;  uiat  the 
plaintiff  made  no  objection  to  the  snm  stated  to 
be  due,  and  no  acknowledgment  that  he  did,  or 
did  not,  owe  any  rent ;  but  simply  requested  the 
defendant  to  taike  other  property  than  the  ne- 
groes, which  he  refused  to  do.  Held,  that  this 
was  no  sufficient  eyidence  to  proye  that  the  rent 
was  due  for  which  the  distress  could  be  made, 
though  sufficient  to  show  that  some  rent  was 
due,  and  that  it  was  not  sufficient  to  entitle  the 
defendant  to  a  yerdict.  Benson  y.  Anders&nj  4 
Har.  &  J.  315. 

96.  The  New  Tork  statute  of  sess.  11,  c.  36, 
concerning  distresses,  does  not  apply  in  the  case 
of  a  leyy  on  personal  property,  made  by  an 
officer,  under  a  warrant  m  the  nature  of  an  ex- 
ecution.    Rogers  y.  Brewster^  5  Johns.  125. 

97.  In  repleyin,  the  defendants  ayerred  for 
rent  in  arrear,  due  to-  them,  as  executors  of  C, 
from  the  plaintiff,  as  tenant  to  their  testator,  for 
the  term  of  two  years,  ending  December  31, 
1820;  and  ayerred  that  the  plaintiff  still  re- 
mained in  possession  of  the  rented  premises. 
The  plaintiff  pleaded,  1.  That  he  did  not  pos- 
sess and  enjoy  the  premises  under  a  demise 
ftom  C,  as  his  tenant,  in  manner,  &c. ;  2.  That 
C.  did  not  demise  the  premises  to  him,  in  man- 
ner, &c. ;  3.  No  rent  in  arrear.  Upon  these 
pleas  issues  werojoined.  It  appeared  that  C. 
died  in  March,  1820 ;  that,  on  the  Ist  of  Jan- 
uary, 1821,  the  ayowants  rented  the  same  prem- 
ises  to  the  plaintiff  for  the  jear  1821,  and,  as 
executors  of  C,  made  their  distress  for  the  rent 
of  1819-20, 19  months  after  the  termination  of 
C.'s  lease,  and  while  the  plaintiff  was  in  posses- 
sion under  the  demise  of  the  ayowants.  The 
jury  were  instructed,  that  the  distress  not  hay- 
ing  been  made  within  six  months  next  after  the 
termination  of  the  demise  by  C,  and  the  ayow- 
ants haying,  before  the  time  of  making  the  dig- 
tress,  made  a  new  lease  to  the  plaintiff,  they 
must  find  a  yerdict  for  him.  Held,  that  this  in- 
struction was  erroneous,  no  question  as  to  the' 
right  of  the  ayowants,  as  executors  of  C,  to 
nutke  a  distress  for  rent  falling  due  under  a  de- 
mise  by  him,  either  before  or  after  his  death, 
arising  upon  the  record ;  and  whether  the  dis- 
tress was  made  in  due  time  or  not,  not  bein^  in 
issue  by  the  pleadings.  Chappellear  y.  Harrtsony 
1  Gill  db  Johns.  477. 

98.  The  place  of  taking  a  distress  for  rent  is 
material  and  trayersable.  Jackson  v.  Rogers,  11 
Johns.  33. 

99.  If  goods  taken  on  &  distress  warrant  be 
repleyied  without  objection  to  the  repleyin  bond, 
and  the  time  limited  by  law  to  repleyy  be  ex- 
pired, they  cannot  be  retaken,  by  yirtue  of  the 
warrant,  on  the  ground  that  the  repleyin  surety 
is  insufficient.    Ridge  y.  Wilson,  1  ^lackf.  409. 

100.  An  ayowry  for  rent  due  need  not  show 
that  a  warrant,  founded  on  oath,  had  been  taken 
out  before  making  the  distress;  nor  that  the 
goods  distrained  oelon^d  to  Uie  tenant ;  nor 
need  it  set  out  the  particulars  of  the  landlord's 
title.     Wright  y.  Mathetos,  2  Blackf.  187. 

101.  Where  demurrer  to  an  ayowry  for  rent  is 
oyermled,  the  jury  empanelled  under  the  stat- 
ute in  such  case  must  find  the  yalua  of  the  dis- 
tress, as  well  as  the  arrears  of  rent,  or  the  de- 
fendant cannot  haye  judgment  for  the  rent  due. 
Qiten  y.  BUmn,  3  Blaokf.  64. 

102  Any  irregularity  in  making  a  distress  is 
waived  by  entering  into  a  repleyin  bond.  Sheriff 
7.  Seldon,  Litt.  Sel.  Cas.  485. 

103.  The  affidavit  required  under  a  distroM 


warrant  must  not  be  made  before  a  justice  of 
the  peace.     Christman  y.  Floyd,  9  Wend.  340. 

II.    Distress  for  other  Things, 
(a.)  Beasts  Damage  feasant. 

104.  Where  one  enters  peaceably,  and  without 
writ,  upon,  and  takes  possession  of,  land  pur- 
chased by  him  under  a  sale  upon  a  decree  in 
chancery,  he  is  in  possession,  so  that  he  may 
distrain  cattle  damage  feasant.  Orrer  y.  Siotms, 
9  Cow.  687. 

105.  By  sUtute  of  Maine  of  1821,  c.  128,  §  9, 
the  right  to  sell  beasts,  taken  damage  feasant, 
is  giyen  only  in  eases  where  the  injury  was  done 
to  lands  **  enclosed  with  a  legal  and  sufficient 
fence."     Heaih  y.  RUker,  2  Greenl.  408. 

106.  If  cattle  escape  from  the  clo«e  of  A, 
owing  to  a  defect  in  his  fence,  and  cross  the 
highway  into  the  close  of  B,  which  is  opposite, 
through  a  defect  in  the  fence  of  B,  B  may  law- 
fully take  the  cattle  as  a  distress  for  the  damage 
they  have  done.  Mills  y.  Stark,  4  N.  Hamp.  502. 

107.  Where  beasts,  damage  feasant,  haye  beeu 
distrained  or  impounded,  the  distrainer  may  re- 
linquish the  proceedings  by  distress,  before  sat- 
isfaction for  the  damage  which  has  been  sus- 
tained, and  bring  the  action  of  trespass  ;  the 
remedy  by  distress,  giyen  by  statute,  not  taking 
away  the  common-law  remedy.  Colden  y.  £i- 
drea,  15  Johns.  220.  In  such  action  it  is  matter 
of  defence,  and  to  be  shown  b^  the  defendant, 
that  the  fence  which  the  plaintiff  was  bound  to 
keep  in  repair  was  defectiye.  t6. 

108.  Where  the  expense  of  maintaining  cattle 
taken  in  distress,  and  left  with  the  debtor,  ex- 
ceeds a  fair  compensation  for  the  use  of  them, 
an  allowance  is  to  be  made  to  the  debtor.  Water 
y.  M'Lellan,  4  Dall.  208. 

109.  The  right  of  distress  of  beasts  for  break- 
ing fences  does  not  exist  in  Missouri.  Crocker 
y.  Mann,  3  Mis.  472. 

See  Impouhdiho  of  Cattlb. 

(b.)    Other  Cases. 

110.  A  constable  is  not  justified,  under  Ken 
tucky  statute  of  1796,  in  making  distress  for 
clerk's  fees  for  services  performed  in  the  same 
year.     Isbel  y.  ShaekUford,  Litt.  Sel.  Cas.  170. 

111.  In  New  Tork,  a  distress  for  wharft^ 
may  be  made  at  a  place  different  from  tl^ 
where  the  wharfage  accrued,  provided  such 
place  be  within  the  jurisdiction  authorixing  the 
process.    AieoU  v.  Gardiner,  13  Wend.  288. 


DISTRIBUTION. 

1.  Massachusetts. 

1.  In  the  distribution  of  intestate  estates,  the 
widow  is  entitled  to  one  third  only  of  the  per- 
sonal estate,  exclusive  of  rents  received  by 
the  administrator  for  the  occupancy  of  real  es- 
tate after  the  intestate's  death,  and  of  advance- 
ments to  the  children.  Steams  v.  Steams,  1 
Pick.  157. 

2.  Where  a  man  dies  testate  and  solvent,  and 
his  widow  waives  her  rights  under  the  will,  she 
is  not  entitled,  by  the  Massachusetts  statute  of 
1805,  o.  90,  to  an  allowance,  by  the  judge  of  pro- 
bate, of  a  portion  of  the  personal  estate  of  the 
deceased.     Currier,  appellant,  dbc.  3  Pick.  375. 

3.  The  judge  of  probate  may  allow  to  the 
widow  of  an  intestate  the  whole  of  the  persona] 
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MUite,  anless  the  amotint  be  so  great  as  to  make 
ibe  allowance  extravagant.  Brazer  ▼.  Dean,  15 
Mass.  183. 

4.  A  widow  waived  the  provision  made  in  her 
favor  in  the  will  of  her  husband,  who  died  sol- 
vent. Held,  that  she  was  not  entitled,  under  the 
Msflsaehnsetts  statutes  of  1805,  c.  90,  and  1816, 
e.  95,  to  an  allowance,  hj  the  judge  of  probate, 
of  a  portion  of  the  personal  estate  of  the  de- 
ceased.    Currier,  appellant,  3  Pick.  375. 

5.  The  rents  and  profits  of  real  estate,  received 
by  the  executor  or  administrator,  constitute  no 
part  of  the  personal  estate  of  the  deceased,  and 
therefore  the  widow  is  not  entitled  to  a  distribu- 
tive share  thereof.  Steams  v.  Steams,  1  Pick. 
157. 

6.  The  object  of  the  allowance  to  be  made  by 
a  jud^  of  probate  to  a  widow,  out  of  her  hus- 
buid's  estate,  is  to  furnish  a  temporary  support, 
and  18  to  be  restricted  to  such  an  amount  as  is 
required,  by  the  situation  of  her  family,  for  their 
reasonable  comfort.  Wasl^m  v.  Waskbum,  10 
Fick.  374. 

7.  To  exclude  a  child  or  grandchild  from  a 
distributive  share  in  the  estate  of  the  testator,  it 
IB  not  necessary,  under  the  Massachusetts  stat- 
ute of  1783,  c.  24,  §  8,  that  such  child  or  ^and- 
ehtld  should  have  a  legacy  in  the  will ;  it  is  suf- 
ficieiit  if  it  appear  by  the  will  itself  that  the  tes- 
tator had  not  forgotten  the  child  or  grandchild. 
Terry  v.  Foster,  1  Mass.  146.  Wild  v.  Brewer, 
2  ib.  570.  Chireh  v.  Crocker,  3  ib.  17.  WUder 
V.  Gobs,  14  ib.  357. 

8.  Where  the  real  estate  of  an  intestate  is  inca- 
pable of  being  equally  divided  among  the  heirs, 
the  judge  of  probate  may  assign  part  or  the  whole 
to  some  of  the  heirs,  to  hold  as  tenants  in  com- 
mon, they  consenting  to  take  in  that  manner. 

Thayer  v.  Thayer,  7  Pick.  209.     Gordon  v.  Pear- 

sen,  1  Mass.  ^3. 

9.  The  provision  in  the  Massachusetts  statute 
of  1783,  e.  36,  §  5,  *'  that,  when  the  lands  cannot 
be  divided  among  all  the  children  without  preju- 
dice to  or  spoiling  the  whole,  the  judge  may  set- 
tle the  whole  on  the  eldest  son,  he  paying  to  the 
other  children  their  proportion  in  money  of  the 
estate  at  the  appraised  value,*'  intends  a  case 
where  the  shares  divided,  from  the  nature  of  the 
estate,  would  be  worth  but  little,  and  the  con- 
struction ought  not  to  be  extended  with  the  de- 
sign of  making  convenient  farms  for  one  or  more 
of  the  heirs,  uniting  different  and  distinct  par- 
eels  of  land  for  this  purpose,  when  a  division 
among  all  of  them  would  not  lessen  in  any  de- 
gree uie  profits  from  the  whole  estate.     Hunt  v. 
Hnpgood,  4  Mass.  117,  121.    See  Smiik  v.  Biee, 
11  ib.  507. 

10.  Under  the  Massachusetts  statute  of  1783, 
e.  36,  if  the  judge  of  probate  caused  partition 
to  be  made  of  the  lands  of  an  intestate  among 
hie  heirs,  without  notifying  all  parties  inter- 
ested, or  their  agents  or  attorneys,  according  to 
tbat  statute,  an  aggrieved  party,  who  had  had 
BO  opportunity  of  appealing,  and  who  had  not 
assented  to  the  proceedings  of  the  judge,  would 
not  be  bound  by  the  partition,  but  might  consider 
it  Toid.  Smiih  v.  Bice,  11  Mass.  507.  Bice  v. 
Smith,  14  ib.  431.  Procter  v.  J^ewhail,  17  ib.  81. 
Bui,  in  such  case,  the  partition  will  be  valid  as  to 
patties  having  notice.  Bice  v.  Smith,  14  Mass. 
431.  * 

11.  Under  the  Massachusetts  statute  of  1783, 
e.  36,  the  judge  of  probate  had  no  authority  to 
settle  lands  assigned  for  dower,  after  the  expira- 
tion of  the  widow's  term,  upon  one  or  more  of 
J>e  sons  or  next  of  kin,  to  the  exolusion  of  the 


others,  and  of  those  who  may  have  purchased  their 
estate  therein.     Hunt  v.  Hapgood,  4  Mass.  117. 

12.  The  widow  is  entitled  to  one  third  only 
of  such  personal  estate  as  is  left  by  her  husband 
at  his  decease,  undisposed  of  by  advancement 
or  otherwise.    Steams  v.  Steams,  ]  Pick.  157. 

13.  Where  more  than  an  equal  share  of  real 
estate  is  assigned  by  the  judge  of  probate  to  one 
heir,  he  being  ordered  to  pay  a  sum  of  money  to 
the  other  heirs,  the  land  does  not  pass  till  the 
money  is  paid  or  secured,  unless  some  act  haa 
been  done  to  ratify  and  confirm  the  title  thus  at- 
tempted to  be  created  by  the  decree.  J^etohaU  v. 
Sadler,  16  Mass.  122.  Thayer  v.  Thayer,  7  Pick. 
209. 

14.  In  the  distribution  of  real  or  personal 
estate  among  heirs,  no  deduction  can  be  made 
from  the  share  of  any  one  of  them  on  account  of 
any  debt  due  from  him  to  the  estate.  Procter  v. 
Jfewhall,  17  Mass.  81,  93.  Osgood  v.  Breed's 
Heirs,  ib.  356. 

15.  A  naturalized  citizen  died  intestate,  to 
whose  estate  no  person  had  entitled  himself  as 
next  of  kin.  Held,  that  the  money  arising  from 
the  settlement  of  the  estate,  in  the  hands  of  the 
administrator,  was  rightly  decreed  to  be  paid  to 
the  treasurer  of  the  commonwealth,  to  be  re- 
tained by  him  to  the  use  thereof,  until  some  per- 
son or  persons  should  be  legally  entitled  to  re- 
ceive the  same.  Dorr  v.  Commontoealth,  1  Mass. 
293. 

16.  Where  the  real  estate  of  an  intestate  can 
not  be  equally  divided  among  the  heirs,  the  judge 
of  probate  may  araign  part  or  the  whole  to  a  por 
tion  of  the  heirs,  to  hold  as  tenants  in  com- 
mon, they  consenting  to  take  thus.  Thayer  v. 
Thayer,  7  Pick.  209.  Where  more  than  an 
equal  share  of  such  estate  is  assigned  to  one  of 
several  heirs,  it  should  appear  by  decree  of  the 
judge,  or  the  return  of  the  commissioners  ap- 
pointed to  make  partition,  that  such  estate  is  in- 
capable of  being  divided  equally  without  great 
prejudice  to  all  the  heirs.  %b.  It  seems  that,  on 
the  return  of  such  commissioners,  the  judge  ought 
to  make  a  decree  of  partition,  and  not  merely  to 
accept  their  report,  tb.  Where  more  than  an 
equal  share  of  real  estate  is  assigned  by  the 
judge  of  probate  to  one  heir,  who  is  ordered  to 
pay  a  sum  of  money  to  another  heir,  the  land 
does  not  pass  till  the  money  is  paid  or  secured, 
and  this  requisition  is  not  waived  by  the  receipt 
of  interest  on  the  money  awarded  to  be  paid.  %b. 

2.  ConneeticiU. 

17.  In  Connecticut,  under  the  statute  of  dis 
tributions,  previous  to  the  revision  of  1784,  the 
half  blood  were  entitled  to  share  equally  with 
the  whole  blood,  in  the  inheritance  of  their  com 
mon  ancestor.     Clark  v.  BusseU,  2  Day,  112. 

18.  A  distribution  of  the  estate  of  a  deceased 
person  cannot  be  made  by  distributors  appointed 
by  the  heirs  and  devisees,  and  a  promise  by  one 
of  the  heirs  to  pay  a  sum  of  money,  in  compli- 
ance with  the  determination  of  such  distributors, 
is  without  consideration  and  void.  Munson  v. 
Munson,  3  Day,  260. 

19.  The  Connecticut  statute  of  distributions, 
previous  to  the  revision  of  1784,  placed  real  and 
personal  estate  upon  the  same  footing ;  the  term 
"  next  of  kin"  had  the  same  meaning  in  refer- 
ence to  both,  and  did  not  mean,  when  used  with 
reference  to  real  estate,  those  only  of  the  blood 
of  the  first  purchase.  HiUhouse  v.  Chester,  3 
Day,  166. 

M).  Lands  held  in  common  by  A,  B,  and  C, 
were  distributed  by  order  of  the  court  of  probate, 
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after  the  death  of  B  and  C :  it  was  held,  that 
■uch  diatributiona  were  irreleTant,  and  inadmisai- 
ble  to  eetablish  a  title  in  severalty.  Mitchell  v. 
jBozen,  4  Conn.  495. 

21.  A  testator  devised  the  south  half  of  a  farm 
to  A,  and  the  north  half  to  B,  without  specify- 
ing the  divisional  line,  or  appointing  any  person 
to  make  a  division.  A  distribution  was  made 
under  the  order  of  the  court  of  probate.  It  was 
held,  that  this  proceeding  was  legal.  Pinney  v. 
BisseU,  7  Conn.  21. 

22.  A  testator  directed  that  the  residuum  of  his 
estate,  together  with  advances  made  to  his  four 
sons,  should  constitute  a  fund,  the  use  of  one 
fourth  part  of  which  should  belong  to  each  of 
them ;  which  they  were  to  receive,  occupy,  and 
improve,  in  severalty,  during  the  pleasure  of  his 
executors,  for  the  support  and  maintenance  of 
their  respective  families,  and  for  the  education 
of  their  respective  children ;  the  shares  of  the 
sons,  subject  to  such  improvement,  being  given 
to  their  respective  children,  their  heirs  and  as- 
signs forever.  It  was  held,  that  the  sons,  by 
this  devise,  were  merely  constituted  trustees  for 
the  benefit  of  their  children,  and  that  a  distribu- 
tion of  the  fund  to  the  sons,  in  their  own  right, 
could  not  be  legally  made.  Strong  v.  Strong,  8 
Conn.  408. 

23.  On  an  appeal  from  a  decree  of  probate, 
accepting  a  return  of  distributors,  the  appellants 
can  show  that  the  distribution  is  unequal  and  un- 
just.    Webster  v.  Merriam,  9  Conn.  225, 

24.  The  reversionary  interest  of  the  heirs  of  a 
deceased  person  in  lands  of  which  his  widow 
has  an  estate  in  dower,  may  be  the  subject  of 
distribution  among  those  heirs,  during  the  wid- 
ow's life.  t^. 

25.  Distributors,  appointed  to  distribute  to  the 
widow  and  heirs  of  a  deceased  person  their  re- 
spective shares  of  his  estate,  distributed  all  such 
estate,  except  the  reversion  of  the  lands  assigned 
in  dower,  and  made  their  return  accordingly, 
which  was  accepted.  Thirty  years  after,  other 
distributors  weVe  appointed  to  distribute  SUch 
reversionary  interest.  On  an  appeal  from  this 
decree,  it  was  held,  that  the  legal  presumpUon, 
that  the  former  distributors  were  alive,  and  com- 
petent to  act,  was  rebutted  by  lapse  of  time,  and 
that,  in  support  of  the  decree,  extrinsic  evidence 
of  their  death  was  admissible,  ib, 

3.  Jfew  Hampshire, 

26.  Where  a  husband  dies  intestate,  his  widow 
is  entitled,  as  heir,  to  a  distributive  share  in  his 
personal  estate.  Judge  of  Probate  v.  Bobbins^  2 
N.  Hamp.  246. 

4.   Vermont, 

27.  The  personal  estate  of  an  unmarried  in- 
testate, leaving  brothers  and  sisters,  is  to  be  so 
distributed,  under  the  Vermont  act  of  probate, 
that  the  shares  of  the  brothers  shall  be  equal, 
and  those  of  the  sisters  equal,  but  a  brother's 
share  to  be  double  in  amount  that  of  a  sister. 
Auger  V.  Tayler,  2  Tyler,  260. 

2&.  In  Vermont,  brothers  and  sisters  of  the 
half  blood  inherit  and  take  in  the  same  manner 
as  of  the  whole  blood.  Brown  v.  Brown,  1  Chip. 
360. 

29.  It  must  be  ascertained  and  declared,  be- 
fore order  of  distribution  is  issued,  who  are  the 
Eersons  entitled  under  it ;  what  advances  have 
een  made  to  any  of  them ;  whether  any  of  the 
real  estate  was  holden  in  common,  or  in  jointp 
tenancy,  and,  if  so,  how  ;  what  lands  and  estate 
•ra  to  be  divided,  and  in  what  proportions  to 


each ;  and  the  parties  interested  m\  st  have  been 
duly  notified.  Robinson's  Appellants,  1  Chip.  357 
See  Notice. 

5.  Maryland. 

30.  In  action  against  an  executor,  ?h  Maryland, 
by  a  foreign  creditor,  it  was  held,  that  no  per* 
tion  of  the  personal  estate  of  a  testator,  dying  in 
France,  is  subject  to  distribution  among  his  cih 
heirs,  but  the  residuum,  after  the  payment  of  all 
his  debts  and  legacies ;  and  that  a  debt  due  to 
one  of  the  co-heirs  is  as  much  entitled  to  pay- 
ment as  a  debt  due  to  a  stranger,  unless  there 
was  proof  that  there  was  a  law  in  France  which 
extinguished  the  claim  of  the  co-heir  creditor, 
with  benefit  of  inventory,  unless  he  renounces  as 
co-heir.     De  Sobry  v.  De  Laistre,  2  Har.  db  J.  191. 

31.  Personal  property  of  an  intestate  is  to  be 
distributed  according  to  the  laws  of  the  place 
where  the  intestate  was  domiciled,  ib, 

32.  A  died  intestate,  in  Maryland,  leaving  a 
mother,  a  brother  of  the  whole  blood,  and  four 
brothers  and  .sisters  of  the  half  blood.  Held, 
that,  in  the  distribution  of  the  personal  estate, 
there  was  no  distinction  between  the  whole 
blood  and  half  blood,  under  the  act  of  1798,  c 
101,  sub-c.  11.  Seekanp  v.  Hammer,  2  Har.  &, 
Gill,  9. 

33.  An  intestate  had  several  brothers,  and  a 
sister,  who  died  before  him,  leaving  children  and 
grandchildren,  and  one  brother  who  survived 
him,  but  who  died  before  the  distribution  of  the 
intestate's  estate.  In  the  distribution  of  the  in- 
testate's  personal  estate,  it  was  held,  (in  Mary- 
land,) that  the  children  of  his  sister,  and  the 
children  of  each  of  his  brothers  who  died  before 
him,  should  receive  the  share  to  which  such 
brother  or  sister,  if  he  or  she  had  survived  the 
intestate,  would  have  been  entitled,  to  the  ex- 
clusion of  any  grandchildren  of  such  sister  or 
brother,  such  grandchildren  being  the  children 
of  a  son  or  daughter  of  the  said  sister  or  brother 
of  the  intestate,  and  who  died  before  him.  Z>ii- 
vali  V.  Harwood,  1  Har.  &  Gill,  474.  Held, 
also,  that  the  share  of  the  brother  who  survived 
the  intestate  was  payable  to  the  executor  or  ad- 
ministrator of  sueh  brother,  ib. 

6.    Jfeto  York, 

34.  An  intestate  mother's  estate  is  subject  to 
the  same  laws  of  distribution,  under  the  act  of 
1705,  as  an  intestate  father's.  Eshelman  v.  Hoke, 
2  Teates,  509. 

7.    Pennsylvania, 

35.  Under  the  87th  section  of  the  Pennsylva- 
nia act  of  June  16,  1836,  relating  to  executions, 
dbc.,  the  collateral  issue  alone  must  be  tried ; 
the  parties  cannot  go  into  the  merits  of  the 
whole  matter  of  distribution.  M' Daniel  v.  Haley, 
1  Miles,  353.  The  distribution  of  the  fund  can- 
not be  made  till  all  the  issues,  however  numer- 
ous, are  tried,  ib, 

36.  A  claim  of  the  state  against  the  estate  of 
an  insolvent  is  not  entitled  to  pavment  at  all, 
unless  presented  to  the  auditors  before  their  re- 
port is  presented.   MitcheWs  Estate,  2  W^atts,  87. 

37.  In  Pennsylvania,  the  eldest  son  of  the 
eldest  son  of  an  intestate  is  entitled  to  an  estate 
which  cannot  be  divided,  at  the  valuation,  in  the 
same  manner  as  his  father.  Walton  v.  Willis,  1 
Dall.  350. 

38.  Where  a  person  dies  intestate,  leaving  no 
lawful  issue,  no  father,  but  a  mother,  living, 
and  brothers  and  sisters,  aeixed  of  real  estate 
which  he  had  from  his  father,  or  his  father** 
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leprewntatiTes,  as  a  purchaser  for  Talue,  his 
mother  is  entitled  to  a  share,  under  the  Penn- 
sylvania act  of  19th  April,  1794,  §  7.  Jonas 
HartmatCa  EsiaU^  4  Rawle,  39. 

39.  Where  a  foreigner  applies  for  a  share  of 
an  estate,  he  takes  it  subject  to  the  laws  of  dis- 
tribution  of  the  forum.  Miller' 9  Estate^  3  Rawle, 
312. 

40.  "Where  a  sheriff,  instead  of  satisfying  the 
lien  of  a  creditor  on  funds  in  his  hands,  pays 
such  funds  to  the  defendant  in  the  judgment, 
the  sheriff  is  liable  to  the  creditor.  Comm.  t. 
Alexander,  14  S.  A  R.  257. 

41.  The  servants  of  a  deceased  debtor  lose 
the  preference  to  which  they  are  entitled  under 
the  Pennsylvania  act,  by  taking  from  the  de- 
ceased a  single  bill,  payable  at  a  future  day, 
with  interest.   SUver  v.  WUlianUy  17  S.  &.  R.  292. 

42.  Where  a  balance  remains  in  the  hands  of 
executors,  the  orphans'  court  may  decree  a  dis- 
tribution,  without  an  action  at  law.  Purviance 
▼.  Omm.  17  S.  &,  R.  31. 

43.  The  orphans*  court  of  Pennsylvania  have 
no  right  to  vest  in  the  husband  his  wife's  share 
of  an  intestate  estate.  On  her  death,  without 
issue,  and  without  having  divested  the  estate, 
her  share  passes  to  her  heirs.  A  bona  fide  pur- 
chaser from  the  husband  is  in  no  better  situation 
than  the  husband  himself.  Fogelsonger  v.  Sam* 
erviUe,  6  8.&.K.  267. 

44.  Under  the  act  of  19th  April,  1794,  where 
an  estate  was  not  sufficient  to  pay  special  and 
contract  debts,  the  specialty  debtors  were  enti- 
tled to  interest  up  to  the  time  when  the  assets 
were  apportioned.  Weaver*8  Estate^  11  S.  &>  R. 
182. 

45.  Where  one  is  ordered  to  give  a  mortgsge, 
by  the  orphans'  court,  to  secure  the  shares  of 
others  interested  in  the  estate  of  the  intestate, 
no  estate  vests  in  him  until  such  mortgage  is 
given.     Smith  v.  Seudder,  ib.  325. 

46.  A  debt  due  the  United  States  on  a  custom- 
house bond  is,  under  the  act  of  congress  of  2d 
March,  1799,  to  be  first  paid  out  of  funds  at- 
tached in  the  hands  of  the  garnishee,  under  a 
foreign  attachment,  laid  prior  to  the  debtor's  in- 
solvency.    Willing  V.  Bleekor,  2  S.  &  R.  221. 

47.  If  an  insolvent  make  an  assignment  of 
part  of  his  estate  for  the  benefit  of  creditors,  and 
at  another  time  another  part  for  the  same  pur- 
pose, such  assignments  are  to  be  construed  as 
one  transaction,  in  reference  to  the  claim  of  the 
United  States  for  priority  of  payment ;  though, 
if  one  fund  has  paid  all  the  United  States'  deot, 
it  ie  entitled  to  contribution  from  the  other. 
Downing  v.  Kintzingj  2  S.  &  R.  326. 

48.  Under  the  intestate  act  of  Pennsylvania 
of  19th  April,  1794,  the  wages  of  a  bar-keeper 
are  servant's  wages,  and  entitled  to  a  prefer- 
ence.    Sonifaee  v.  Scott,  3  S.  &  R.  351. 

49.  On  the  sale  o^  an  intestate's  estate  by  or- 
der of  the  orphans  court  of  Pennsylvania,  for 
debts,  it  was  held,  that  judgments  were  to  be 
paid  according  to  their  priority.  Girard  v. 
JlfDermotty  5  8.  d&  R.  128. 

50.  Where  a  testator  directed  his  debts  to  be 
first  paid,  then  g^T^  his  wife  his  whole  real  and 
personal  estate  for  life ;  then  directed  an  inven- 
tory of  his  personal  estate,  &c. ;  then  devised 
the  wliole  of  his  lands  and  improvements  after 
his  wife's  death,  &c.;  it  was  held,  that  the 
personal  estate  was  first  chargeable  with  the 
debts.     Todd  v.  Todd^  1  S.  &  R.  453. 

51.  The  United  States  are  entitled  to  priority 
of  payment  out  of  the  asseta  of  a  deceased  reve- 
nue officer,  by  the  law  of  Pennsylvania,  whether 


the  debt  arose  before  or  after  the  act  of  ccmgress 
of  March  3, 1797.  Comm.  v.  Lewie,  6  Binn.  266 
Congress  have  a  constitutional  right  to  claim 
such  preference  of  payment,  and,  by  the  act  of 
March  3,  1797,  they  have  claimed  it  of  all  living 
debtors  subsequent  to  that  date,  and  of  deceased 
debtors,  whether  contracted  before  or  ailer  that 
date.  ib.  The  United  States  are  entitled  to 
interest  upon  all  balances  due  by  defaulting 
officers,  from  the  time  of  receiving  the  money, 
though  the  secretary  of  the  treasury  has  not 
issued,  his  warrant  for  paying  the  money  into 
the  treasury,  ti. 

52.  In  the  distribution  of  testator's  estate,  the 
debt  of  a  son-in-law  due  to  the  testator  is  to  be 
deducted  from  the  portion  that  the  wife  of  such 
son-in-law  would  otherwise  be  entitled  to.  Yoke 
V.  Bamet,  1  Binn.  358. 

53.  In  Pennsylvania,  a  real  and  personal  es- 
tate devised  to  a  widow,  to  the  sons  of  the  tes- 
tator, and  a  number  of  legacies  and  debts 
charged  upon  the  real  and  personal  estate,  was 
distributed  as  follows  :  1.  The  widow's  bequests 
remain  untouched.  2.  The  personal  estate  to 
pay  the  legacies  and  debts.  3.  After  the  per 
sonal  estate  is  exhausted,  the  lands  are  chargea- 
ble with  debts  and  legacies.  4.  If  the  lands  not 
specifically  appropriated  should  not  be  sufficient 
to  pay  the  debts  and  legacies,  then  the  specifi- 
cally devised  lands  are  to  be  resorted  to.  Comm, 
V.  Shelby,  13  S.  <fc  R.  348. 

54.  Under  the  Pennsylvania  act  of  I9th  April, 
1794,  §  22,  the  children  of  testator's  eldest  son 
represent  their  father  who  died  during  the  life- 
time  of  the  testator,  and  are  to  be  preferred  to 
the  testator's  eldest  surviving  son,  in  the  distri- 
bution of  the  real  estate.  Hersha  v.  Brenneman^ 
6  S.  d&  R.  2. 

8.    JVeis  Jersey, 

55.  In  an  action  by  a  distributee  to  recover 
his  distributory  share  in  the  intestate's  estate  of 
his  administrators,  judgment  cannot  be  rendered, 
also,  to  include  the  plaintiff's  distributory  share 
in  the  distributory  share  of  the  widow  of  the  in- 
testate, who  has  since  deceased,  although  the 
same  distributees  are  entitled  to  such  share  of 
the  widow,  in  the  same  proportion.  Laterence 
V.  Jones,  2  South.  825. 

56.  Where  the  land  assigned  to  some  of  the 
heirs  by  the  commissioners  appointed  to  make 
division  of  the  estate,  under  order  of  court,  was 
not  included  in  the  estate  of  the  intestate,  the 
court  ordered  the  report  and  division  to  be  set 
aside,  more  than  three  months  after  the  report 
was  allowed ;  the  rule  that  certiorari  ought  to 
be  brought,  and  objection  made,  in  such  time, 
not  applying  to  such  ez  parte  cases.  The  State 
V.  Judges,  2  South.  554. 

9.    Ohio, 

57.  The  distributees  of  the  personal  estate  of 
an  intestate  cannot  join  in  an  action  against  the 
administrators  for  their  distributive  share.  fVald- 
smith  V.  WaldsmUh,  2  Ham.  156. 

10.    Indiana^ 

58.  Subsequently  to  a  judgment  against  A,  a 
statute  was  enacted,  directing  the  debts  of  per- 
sons dying  insolvent  to  be  paid  pro  rata,  A 
afterwards  died  insolvent.  Held,  that  the  judg» 
ment  had  no  priority.  Berry  v.  Marshall,  I 
Blackf.  340. 

11.    Rlinois. 
G9.   Notwithstanding  the  act  of  Illinois  of 
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1823,  regulating  the  dntribution  of  an  intestate's 
estate,  a  judgment  obtained  before  that  time 
against  the  intestate,  in  his  lifetime,  is  entitled 
to  preference  in  the  payment  of  his  debts  out  of 
his  personal  assets,  even  if  his  estate  is  insolvent. 
WoodwoTth  Y.  Painty  Breese,  294. 

12.   MUsauri. 

60.  In  a  case  where  a  man  marries  in  another 
state,  and  there  is  issue  by  that  marriage,  and 
subsequently,  by  mutual  consent,  the  husband 
and  wife  part,  and  the  man  moves  to  the  state 
of  Illinois,  and  again  marries,  his  former  wife 
living,  and  has  children  by  the  second  wife,  the 
children  by  the  second  wife  are  deemed  legiti- 
mate, and  are  entitled  to  distribution  in  the  es- 
tate of  the  father,  by  the  eighth  section  of  the 
act  entitled  an  act  to  direct  descents  and  distri- 
butions.    IdTuecum  v.  lAneecumj  3  Mis.  441. 

13.    South  Carolina. 

61.  In  South  Carolina,  a  mother  of  an  intes- 
tate takes  the  whole  of  an  estate,  in  preference 
to  a  brother  of  the  half  blood.  Lawson  v.  Perd- 
driauxy  1  M*Cord,  456. 

62.  In  South  Carolina,  the  grandchild  of  a 
deceased  brother  or  sister  of  an  intestate  is  not 
entitled  to  a  share  of  his  estate  in  right  of  repre- 
sentation, by  the  act  of  distribution  passed  in 
1791.    Poaug  V.  Gadsden,  2  Bay,  293. 


Held,  that  the  dog,  having  bitten  the  defendant^ 
was  a  nuisance,  and  any  body  might  abate  a  nui- 
sance. Aliter,  if  the  dog  had  been  set  to  guard 
property,  and  defendant  had  interfered.  Bowon 
V.  Fitzrandolph,  Addis.  215. 


DOGS. 

1.  The  owner  of  a  domestic  animal  is  not  liable 
for  injuries  which  it  may  have  committed,  unless 
he  had  notice  that  it  was  accustomed  to  do  mis- 
chief.    Vrooman  v.  Lawyer^  13  Johns.  339. 

2.  In  trespass  for  killing  the  plaintiff's  do^,  it 
is  a  justification  that  he  was  chasing  and  killing 
the  defendant's  sheep,  fowls,  or  other  reclaimed 
and  useful  animals.  Leonard  v.  WiUcins^  9  Johns. 
233.  And  without  showing  property  in  the  ani- 
mal, if  it  was  on  the  defendant's  land.  ib.  It  is 
for  the  jury  to  say  whether  the  killing  was  justi- 
fied by  the  necessity  of  the  case.  ib. 

3.  No  action  will  lie  against  a  person  for  kill- 
ing a  dangerous  dog,  which  is  permitted  to  run 
at  larffe  by  its  owner,  or  escapes  through  negli- 
gent keeping,  the  owner  having  notice  of  its 
vicious  disposition.  Putnam  v.  Payne,  13  Johns. 
312.  Nor  for  killing  a  dog  which  has  been  bitten 
by  another  dog  which  was  mad.  ib. 

4.  If  a  dog  attacks  persons,  or  if  he  attack 
and  kill  domestic  animals  on  the  owner's  land, 
he  may  be  killed  as  a  common  nuisance.  But 
if  the  doff  merely  chases  and  worries  cattle,  the 
owner  of^the  cattle  may  not  kill  him ;  his  rem- 
edy is  by  action  against  the  owner  of  the  dog, 
upon  proof  that  he  Knew  that  his  dog  was  in  the 
habit  of  doing  thus.  HinekUy  v.  Emerson,  4 
Cow.  351. 

5.  To  say  of  one,  in  Pennsylvania,  '*  He  pil- 
fered a  dog,  and  peddled  the  dog  through  the 
country,  and  then  sold  him  for  $5,"  is  not  ac- 
tionable, dogs  not  beiuff  the  subjects  of  felony 
under  the  act  of  5th  April,  1790.  Findlay  v. 
Bear,8Q.ScK.  571. 

6.  In  trespass  for  killing  a  dog,  the  plaintiff, 
to  increase  the  damages,  gave  evidence  of  his 

food    qualities  and   value.     It  was  held,  that 
efendant  was  entitled  to  show  that  his  charac- 
ter was  bad,  and  that  he  was  addicted  to  worry- 
ng  sheep.    Lentz  v.  Stroh,  6  S.  db  R.  34. 

7.  Trespass  vt  et  airmis,  for  killing  a  dog. 


DOMICIL. 

1.  A  person's  home  or  domicil  is  his  habitir 
tion  fixed  in  any  place,  without  any  present 
intention  of  removing  therefrom.  Putnam  v. 
Johnson,  10  Mass.  488. 

2.  For  some  purposes  a  man  may  have  two 
domicils.     Oreene  v.  Greene,  11  Pick.  410. 

3.  The  domicil  of  a  sailor  is  the  place  where 
he  voluntarily  spends  most  of  his  time  on  shore. 
Chiier  V.  0*Daniel,  1  Binn.  349,  note. 

4.  The  domicil  of  a  fisherman,  who  usually 
lived  in  his  boat  in  the  summer,  was,  in  thii 
case,  holden  to  be  in  the  place  to  which  he  most 
usually  resorted  in  the  winter  for  board.  Booth" 
bay  V.  Wiseasset,  3  Greenl.  354. 

5.  By  the  words  *'  dwells  and  has  his  home," 
in  the  statute  of  Maine  of  1821,  c.  122,  §  2,  the 
legislature  meant  to  designate  some  permanent 
abode,  or  residence,  with  an  intention  to  remain, 
or  at  least  without  any  intention  of  removing. 
Turner  v.  Buckfield,  3  Greenl.  229. 

6.  One  may  be  considered  as  **  dwelling  and 
having  his  home  "  in  a  certain  town,  though  he 
has  no  particular  house  there,  as  the  place  of 
his  fixed  abode.  Parsontfield  v.  Ferkina,  3 
Greenl.  411. 

7.  The  domicil  of  a  wife  follows  that  of  her 
husband.     Greene  v.  Greene,  11  Pick.  410. 

8.  A  domicil  once  fixed  will  continue,  notp 
withstanding  the  absence  of  the  party,  until  a 
new  domicil  is  acquired.  Jennison  v.  Hapgood, 
10  Pick.  77. 

9.  The  intention  to  abandon  a  domicil,  and 
actual  residence  at  another  place,  if  not  accom- 
panied with  the  intention  of  remaining  there 
permanently,  or  at  least  for  an  indefinite  time, 
will  not  produce  a  chansre  of  domicil.  ib, 

10.  If^a  person  domiciled  here  removes  to 
another  state  on  account  of  pecuniary  embar- 
rassments, and  to  entitle  himself  to  sue  in  the 
courts  of  the  United  States,  but  intending  to  re- 
turn to  his  family  after  having  accompliuied  his 
object,  he  cannot  be  considered  as  having  re- 
moved his  domicil.  ib. 

11.  A  citixen  may  have  his  home  in  one  town, 
with  all  the  privileges  of  an  inhabitant,  and  yet 
have  his  legal  settlement  in  another  town.  Put- 
nam V.  Johnson,  10  Mass.  488. 

12.  If  an  inhabitant  of  another  state  remove 
into  this  state,  leaving  his  family  behind  him, 
but  with  the  intention  of  removing  them  here  at 
some  future  time,  ho^will  be  considered  as  hav- 
ing  his  home  here.  Cambridge  v.  Chariesioum, 
13  Mass.  501. 

13.  If  a  person  having  a  family  be  domiciled 
in  any  town  within  the  commonwealth,  he  wil. 
not  be  considered  as  having  changed  his  domicil 
by  removing  into  another  town,  until  he  re- 
moves his  family.  WHUams  v.  Whiting,  11 
Mass.  424. 

14.  If  a  person  go  out  of  the  state,  or  county, 
or  town,  for  a  particular  purpose,  and  do  not 
take  up  a  permanent  residence  elsewhere,  he 
cannot  be  considered  as  having  removed  fW>m 
the  state,  county,  or  town,  so  as  to  afibct  his 
domicil  and  inhabitancy.  Sachet^s  ease,  1  Mass. 
58.    Jibington  v.  Boston,  4  MaM.  312. 
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wmUk  ▼.  Walker,  4  Mass.  556.  Qranby  r.  jfm- 
kerst,  7  Mass.  1.  Lincoln  v.  Hapgood,  11  Mass. 
350.  riUtams  v.  WkiHtig,  11  Mass.  424.  /far- 
tard  College  ▼.  Gore,  5  rick.  370. 

15.  An  absence  of  five  years  was  holden  not 
to  change  the  domicil  of  the  party,  he  having  left 
home  to  seek  temporary  employment,  and  there 
being  no  evidence  that  this  purpose  had  been 
altered.    Knoz  v.  Waldobortmgh,  3  Greenl.  455. 

16.  The  domicil  of  a  minor  is  not  changed  by 
absence  from  the  parent's  hoase  seven  years,  at 
service  in  different  places,  there  being  no  evi- 
dence of  any  intention  not  to  return.  Parsons- 
field  V.  Kemuhunkport,  4  Greenl.  47. 

17.  The  domicil  is  not  affected  by  the  forming 
of  an  intention  to  remove,  unless  such  intention 
is  carried  into  effect.  HaUowell  v.  Saeo,  5  Greenl. 
143. 

18.  In  a  question  of  domicil,  evidence  of  the 
party's  conduct  afterwards,  as  well  as  before, 
may  be  received,  to  ascertain  his  intention  on  a 
particular  day.  Richmond  v.  Vassalhorougk,  5 
Greenl.  396.  It  is  of  no  importance,  in  a  ques- 
tion of  domicil  under  the  statute  of  Maine  of 
1831,  c.  12S,  whether  the  occupancy  of  the  house 
in  which  the  pauper  dwelt  was  by  right  or  by 
wrong,  ih. 

19.  Where  the  wife  left  her  husband,  and  re- 
tamed,  with  her  children  and  ftimiture,  to  her 
father's  house,  in  the  same  town,  and  the  hus- 
band, not  being  suffered  to  follow  her,  and  hav- 
ing no  property,  sought  employment  in  a  neigh- 
boring town,  intending  to  return  and  dwell  with 
his  wife  whenever  she  should  be  reconciled  to 
him,  which  was  afterwards  effected,  —  it  was 
held,  that  his  domicil  remained  in  the  town 
where  his  family  had  continued  to  reside.  Water- 
borough  V.  JCewfield,  8  Greenl.  203. 

do.  A  native  citizen  of  Rhode  island,  whose 
&ther  was  dead,  but  whose  mother  lived  on  the 
family  estate  in  Rhode  Island,  went  to  New 
York  to  reside,  as  a  merchant,  and  there  failed, 
and  afterwards  returned  to  bis  mother's  family, 
and  resided  there,  being  unmarried.  At  the  time 
when  the  suit  was  brought,  he  was  in  a  store 
in  Connecticut,  acting  as  clerk  there  for  his 
brother.  There  being  no  proof  that  he  intended 
a  permanent  residence  in  Connecticut,  it  was 
held  by  the  court,  upon  these  facts,  that  he  was 
a  citixen  of  Rhode  Island.     Catlin  v.  Oladding, 

4  Mason,  308. 

21.  One  spending  his  summers  with  his  familv 
at  W.,  and  nis  winters  at  B.,  paying  taxes,  eli- 
fible  to  office,  and  enjoying  the  right  of  suf- 
frage at  W.  only,  was  held  to  be  an  inhabitant 
<»f  W.,  within  the  meaning  of  the  Massachusetts 
•tatote  of  1817,  c.  190.    Harvard  College  v.  Gore, 

5  Pick.  370. 

22.  If  a  citizen  of  one  state  thinks  proper  to 
change  his  domicil,  and  to  remove  with  his 
family,  if  he  have  one,  to  another  state,  with  a 
^*M  jEde  intention  to  reside  there,  he  becomes 
Instantly  a  citizen  of  that  state,  and^may  sue  in 
the  conrti  of  the  United  States  as  such.  Cooper 
▼.  Gattroiejk,  3  Wash.  C.  C.  546. 

23.  Judicial  citizenship,  or  that  species  of  cit- 
nenship  intended  by  the  constitution  and  the 
law  of  congress  in  reference  to  the  jurisdiction 
of  the  courts  of  the  United  States,  is  nothing 
^re  nor  less  than  residence  or  domicil  in  a  par- 
ticular state,  the  person  claiming  to  be  a  citizen 
of  such  state  being,  at  the  same  time,  a  citizen 
of  the  United  States.  Read  v.  Bertrand,  4  Wash. 
C.  C.  514. 

24.  The  domicil  of  a  person  non  compos,  and 
*ader  guardianship,  may  be  changed  by  the  di- 


rection, or  with  the  assent,  of  the  guardian,  ex- 
press or  implied.  Holyoke  v.  HasUins,  5  Pick. 
20. 

25.  A  British  subject,  domiciled  in  the  United 
States,  though  temporarily  absent  in  a  British 
island,  is,  as  to  purposes  of  trade,  held  to  be  an 
American  merchant.  The  Jinn  Oreen,  1  Gallis. 
274.     The  Joseph,  ib.  545. 

26.  A  merchant,  having  a  neutral  domicil  at 
the  time  of  capture,  does  not  lose  it  by  visiting 
his  native  country  afterwards,  ammo  revertendt, 
and  leaving  his  commercial  establishment  to  be 
carried  on  by  his  clerks  during  his  absence.  The 
Friendschaft,  3  Wheat.  14. 

27.  A  native  of  Philadelphia  resides  in  South 
America  17  years,  then  returns,  and  resides  at 
Philadelphia.  Soon  after,  he  engages  to  go 
abroad  for  a  limited  time,  without  any  intention 
of  resuming  his  foreign  domicil.  It  was  held, 
that  his  native  domicil  was  revived,  and  was  not 
afiected  by  his  temporary  absence.  Miller^s  Es* 
late,  3  Rawle,  312. 

28.  The  national  commercial  character  of  a 
person  is  to  be  decided  by  his  domicil,  and  not 
by  the  nature  of  his  trade.  Livingston  v.  Mary- 
land Ins.  Co,  7  Cranch,  506.  Thus,  a  Spanish 
subject  came  to  the  United  States,  in  a  time'  of 
peace  between  Spain  and  Great  Britain,  to  carrv 
on  a  trade  between  this  country  and  the  Spanish 
provinces,  under  a  royal  Spanish  license.  He 
continued  to  reside  here,  and  to  carry  on  the 
trade,  after  the  breaking  out  of  war  between 
Great  Britain  and  Spain.  Held,  that  he  was  to 
be  considered  an  American  merchant,  ib. 

29.  A  merchant  having  a  fixed  residence,  and 
carrying  on  business  at  the  place  of  his  birth, 
does  not  acquire  a  foreign  commercial  domicil, 
or  character,  by  occasional  visits  to  a  foreign 
country.     The  Nereidt,  9  Cranch,  388. 

30.  A  foreigner,  after  residing  seven  years  in 
New  York,  transacting  business  as  a  commission 
merchant,  returned  home,  taking  with  him  his 
effects,  uncertain  whether  to  return  or  not. 
After  sojourning  about  three  weeks  in  his  na- 
tive land,  he  returned  to  New  York,  but  en- 
gaged in  no  business,  and  his  residence  was  of  a 
temporary  character  merely.  Held,  that  he  was 
not  entitled  to  his  discharge  in  that  state  as  an  in- 
solvent  debtor.    MaUer  of  Wrigley,  8  Wend.  134. 

31.  A  foreigner,  who  has  resided  in  New  York, 
and  transacted  business  as  a  merchant  for  seven 
years,  and  then  returns  home,  taking  his  effects, 
and  uncertain  whether  he  will  return,  loses  his 
character  as  an  inhabitant,  so  that,  though  he 
returns  to  New  York  after  a  sojourn  of  onl^ 
three  weeks  in  his  native  land,  he  is  not  enti- 
tled to  be  discharged  as  an  insolvent  debtor,  if, 
after  his  return,  he  engages  in  no  business,  and 
his  residence  is  temporary,  ih.  4  Wend.  602. 


DONATIO  MORTIS  CAUSA. 

1.  The  same  delivery  is  requisite  in  cases  of 
dontUio  mortis  causa  as  in  other  cases  of  parol 
gifts.     MDotoell  V.  Murdoch,  1  N.  db  M.  237. 

2.  A  person  made  a  note  and  delivered  it  to  a 
third  person,  to  be  delivered  to  the  payee  after 
the  maker's  decease.  Held,  that  it  could  not  be 
considered  as  a  donatio  mortis  causa,  because 
there  was  no  delivery.  Bowers  v.  Hurd,  10 
Mass.  427. 

3.  The  donor's  own  promissory  note,  payable 
to  the  donee,  cannot  be  the  subject  of  a  donatio 
mortis  causa.    Parish  v.  <8t<me,  14  Pick.  196. 
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4.  A  promiBsorj  note  may  be  the  tabject  of  a 
donatio  mortis  causa.  Wright  v.  Wrif^ht^  1  Cow. 
598.  Thus  where  the  testator,  in  hie  last  sick- 
nesB,  and  in  expectation  of  diBsolution,  made  and 
deliyered  his  note,  without  consideration,  intend- 
ing it  as  a  gift,  it  is  valid  as  a  donatio  mortis 
causa^  and  the  payee  may  sustain  an  action 
thereon  against  the  executors,  ib. 

5.  A   bond  may   be   donatio  mortis   causa  if 

Siyen  by  a  man,  in  his  last  illness,  to  his  wife,  for 
le  use  of  a  third  person  :  such  delivery  is  suffi- 
cient, and  his  wife  is  a  competent  witness  of 
such  donatio  mortis  causa.  Wells  ▼.  Tucker^  3 
Binn.  366. 

6.  To  constitute  a  valid  donatio  mortis  causa^ 
it  must  be  made  by  the  donor,  in  the  apprehension 
of  approaching  death,  to  take  effect  only  in  that 
event,  and  must  be  delivered  to  the  donee. 
Raymond  v.  SeUick,  10  Conn.  480.  Where, 
therefore,  a  promissory  note,  for  a  certain  sum 
of  money,  was  made  by  A,  in  his  last  sickness, 
payable  to  B,  on  demand,  and  delivered  to  B,  as 
a  gift,  it  was  held,  in  a  suit  on  such  note  by  B 
against  the  administrators  of  A,  that  it  could  not 
be  sustained  as  a  donatio  mortis  causa,  ib. 

7.  On  the  18th  October,  1832,  A,  who  was 
sick,  and  died  on  the  1st  of  November,  gave  two 
watches  to  B.  On  the  22d  October,  he  made  a 
will  giving  the  watches  to  B,  "in  whose  posses- 
sion he  had  placed  them.*'  October  Sbth,  A 
made  a  will  giving  all  his  property  to  0.  It  was 
held,  that  B  was  entitled  to  the  watches. 
Nicholas  V.  Adams,  2  Whart.  17. 


DOWER  AND  CURTESY. 

I.  Who  are  entitled  to  Dotoer. 
II.  Of  the  Seizin  of  the  Husband  which  is  neces^ 
sary  to  entitle  the  Wife  to  Dotoer. 

III.  Of  what  Estate  the  Wife  is  dowahle. 

IV.  Of  Bar  and  Release  of  Dower,  and  of  Pro- 

visions in  lieu  of  Dower. 
W.  Of  the  Action  for  Dower. 
VI.  Of  Assignment  and  Admeasurement. 
VII.  (^  Curtesy. 

I.     Who  are  entitUd  to  Dower. 

1.  At  common  law  the  alien  widow  of  a 
natural-bom  citizen,.or  of  a  naturalized  husband, 
cannot  be  endowed.  Sutliff  v.  For  gey,  1  Cow. 
89. 

2.  But  the  widow,  by  a  conveyance  to  the 
husband,  is  constituted  a  purchaser  within  the 
meaning  of  the  New  York  statutes,  and  may 
therefore  be  endowed  of  land  purchased  by  her 
naturalized  husband,  ib. 

3.  The  widow  of  an  alien  purchaser,  under 
the  statute,  (2  R.  L.  542,)  takes  her  dower  as 
purchaser,  within  the  meaning  of  that  act. 
Forgey  v.  Sutliff,  5  Cow.  713. 

4.  The  alien  widow  of  a  natural-bom  citizen, 
who  was  an  inhabitant  of  that  state  at  the  pas- 
sage of  the  act  of  1802,  enabling  aliens  to  pur- 
chase and  hold  real  estate,  is  entitled  to  dower 
in  lands  whereof  her  husband  was  seized  during 
coverture.  Priest  v.  0itiiimtn^5,  16  Wend.  617. 
Mick  V.  Mick,  10  Wend.  379. 

5.  But  the  naturalization  of  an  alien  feme 
covert  does  not  entitle  her  to  dower  in  lands  of 
which  her  husband  was  seized  during  coverture, 
and  which  he  aliened  previous  to  her  naturaliza- 
tion.   Priest  V.  Cummings,  16  Wend.  617. 

6   The  native  widow  of  an  alien  is  entitled  to 


recover  dower  against  a  party  whose  title  l§ 
derived  from  her  nusband,  though  her  husband 
was  not  entitled  to  hold  real  estate  when  he  took 
the  conveyance,  and  such  conveyance  was  not 
afterwards  confirmed  by  statute.  Davis  v.  Dar- 
row,  12  Wend.  65. 

7.  In  Connecticut,  the  widow  of  a  foreigner, 
who  was  naturalized,  and  lived  and  died  in  that 
state,  and  who  remained  absent  from  him  in  a 
foreign  country,  against  his  consent,  is  not 
entitled  to  dower,  by  the  laws  of  that  state 
Sistare  v.  Sistare,  2  Root,  468. 

8.  A  and  B,  after  cohabiting  as  man  and  wile, 
separated  in  1781,  and  the  wife  was  with  her 
friends  in  1783,  when  she  removed  out  of  the 
state,  and  was  never  heard  of  afterwards.  The 
husband  married  another  woman  in  1781,  with 
whom  he  lived  38  years,  and  died  leaving  children. 
Held,  that  the  absence  of  the  first  wife  for  seven 
years,  from  1783  to  1790,  without  being  heard  of^ 
afforded  sufficient  presumption  of  her  death ; 
that  though  A's  second  marriage,  while  his  first 
wife  was  livinff,  was  void,  yet  his  continued  co- 
habitation wiUi  his  second  wife  for  27  years 
after  1790,  the  reputation  of  their  marria^,  and 
the  good  character  in  society  of  the  parties  dur- 
ing that  time,  and  until  the  death  of  A,  afforded 
sufficient  ground  to  presume  an  actual  marriage 
between  them  subsequent  to  1790,  so  as  to  enti- 
tle the  second  wife  to  dower  in  the  lands  which 
her  husband  was  seized  of  during  that  period. 
Jackson  V.  Claw,  18  Johns.  346.  Vide  Woods  v. 
Woods,  2  Bay,  476. 

9.  Bv  the  sUtute  of  Westminster  2  Edw.  1,  o. 
34,  in  force  in  South  Carolina,  a  wife  living  in 
adultery  is  barred  of  dower ;  and  proof  of  the 
fact  of  the  adultery  may  be  given  in  a  suit  at  law 
for  dower.     Bell  v.  J^ealy,  1  Bailey,  312. 

10.  A  wife,  divorced  for  the  adultery  of  her 
husband,  is  entitled  to  dower  in  all  the  lands  of 
which  he  was  seized  during  the  coverture, 
although  he  may  have  conveyed  them  before  the 
decree  of  divorce.  Davol  v.  Howland,  14  Mas*. 
219. 

11.  The  widows  of  conspirators  and  absentees 
are  entitled  to  dower  in  the  confiscated  lands  of 
their  husbands.     Sewall  v.  Lee,  9  Mass.  363. 

12.  An  inquisition  found  and  judgment  there- 
on entered  under  the  revolutionaij  confiscation 
acts  does  not  bar  the  dower  of  the  widow. 
Cozens  v.  Long,  2  Penn.  764. 

13.  In  Massachusetts,  since  the  statutes  of 
1785,  c.  62,  and  1783,  c.  52,  the  wife  of  a  joint- 
tenant  is  entitled  to  dower.  Holhrook  v.  Finney^ 
4  Mass.  566. 

14.  The  widow  of  an  Indian  is  not  dowable  of 
lands,  selected  by  the  husband,  under  the  treaty 
between  the  United  States  and  Creek  Indians, 
of  March  24,  1832,  and  by  him  conveyed,  in 
conformity  with  that  treaty,  to  a  purchaser. 
Chinnubbee  v.  J^ieks,  3  Port.  362. 

See  Alieh,  41.  44.  Attaimder,  3.  Confib- 
cATioir,  21. 


II.  Of  the  Seizin  of  the  Husband  which  is  necessarf 

to  entitle  the  Wife  to  Dower. 

See  Post,  III. 

15.  To  entitle  a  widow  to  dower,  her  husband 
must  have  had  an  actual  corporeal  seizin,  or  a 
right  to  such  seizin.  A  legal  seizin  of  a  vested  re- 
mainder is  not  sufficient.  Eldredge  v.  Forrestal^ 
7  Mass.  253. 

16.  A  seizin  by  the  husband  for  any  period  of 
time  during  the  coverture,  however  short,  will 


DOWER  AND  CURTESY. 


105 


be  siiiBcieiit  to  entitle  the  wife  to  dower,  unless 
it  be  a  transitory  seizin,  as  where  the  same  act 
which  gives  him  the  estate^  conyeys  it  also  out 
of  him,  or  where  he  takes  a  conveyance  in  fee 
and  at  the  same  time  reconTeys  in  mortgage,  to 
secure  he  purchase  money.  Griggs  ▼.  Snttth^ 
7  Halst  22.  Ma^rry  ▼.  Brten,  15  Pet.  21. 
Craftii  V.  Crafts^  2  M'Cord,  54.  Holhrook  ▼.  Finr 
a«y,  4  Mass.  566.  Stow  v.  Tifft^  15  Johns.  458. 
Caates  v.  Ckeever^  1  Cow.  460. 

17.  But  where  the  tenant  in  possession  enters 
by  Tirtne  of  a  purchase  from  the  mortgagor, 
then  a  subsequent  purchase  of  the  mortgage,  by 
him,  operates  as  an  extinguishment  of  the  mort- 
gage, and  lets  the  widow  m  to  dower.  Coates  v. 
Cheever,  1  Cow.  460. 

18.  A  conveyed  a  tract  of  land  to  B,  in  fee, 
who  at  the  same  time  reconveyed  the  land  to  A 
for  life,  by  a  deed,  in  which  it  was  stipulated 
that  A  should  not  take  possession  provided  B 
should  perform  the  condition  of  a  certain  bond, 
given  by  B  to  A.  It  was  held,  that  although  the 
reconveyance  by  B  to  A  was  intended  as  a 
security,  it  waa  not  a  mortgage  ;  and  that  B,  who 
died  before  A,  had  no  seizin  upon  which  his  widow 
could  be  entitled  to  dower.  Moore  v.  Esty,  5  N. 
Uamp.  469. 

19.  So  where  A  took  a  deed  in  fee  of  land 
from  B,  at  the  same  time  giving  the  latter  amort- 
ga^  to  secure  the  purchase  money,  and  A  then 
married,  and  afterwards  released  to  B  his  equity 
of  redemption  ;  it  was  held,  that  A's  widow  was 
not  entitled  to  dower.    JaeJu^n  v.  DewiU,  6  Cow. 

316. 

20.  So  where  land  was  conveyed  to  a  husband 
in  fee,  and  by  him  at  the  same  time  mort^ged 
to  a  third  person,  who  had  paid  the  considenip 
tion  therefor,  to  secure  the  payment  of  the  same, 
and  in  pursuance  of  an  agreement  of  the  parties, 
the  widow  was  held  not  entitled  to  dower. 
Clark  T.  Mwnro€y  14  Mass.  351. 

21.  The  wife  of  one  who  had  an  instantaneous 
seixan  of  land,  to  enable  him  to  mortgage  the 
same,  joined  in  the  mortgage,  but  did  not  ac- 
knowledge it,  and  she  was  held  to  be  not  entitled 
to  dower  in  the  land  in  question.  Bogie  v.  RtU- 
Uige,  1  Bay,  312. 

&.  After  the  death  of  A,  his  children  entered 
into  a  parol  agreement  to  divide  equally  the  real 
and  personal  estate  of  their  father ;  and  in  pursu- 
ance thereof,  B  conveyed  to  C,  in  fee,  certain 
land,  which  A  had  conveyed  to  B  previous  to 
his  death.  C  then  gave  bonds  to  the  children  for, 
and  executed  a  mortgage  of,  the  land  to  them,  to 
secure  the  payment  of  their  several  shares  of 
their  lather's  estate.  The  deed,  mortgage,  and 
bond,  were  all  executed  at  the  same  time.  Held, 
that  the  widow  of  C  was  not  entitled  to  dower 
in  the  land  as  against  the  mortgagees.  MCkaUsy 
V   Grimes,  2  Gill  &  Johns.  318. 

23.  A  vested  remainder  in  the  husband  is  not 
sufEcient  to  entitle  the  widow  to  dower.  •Fisk  v. 
EastmoM,  5  N.  Hamp.  240. 

24.  Where  a  husband  has  an  estate  upon  con- 
dition, and  a  remainder  in  fee,  and  there  is  an 
intervening  vetted  estate  for  life  in  some  other 
person,  the  husband  has  not  any  such  estate  as 
can  entitle  his  wife  to  dower.  Moore  v.  Esty,  5 
N.  Hamp.  469. 

25  Where  a  husband  does  not  die  seized  and 
possessed  of  the  land,  an  assignment  of  dower 
to  his  widow  by  the  judge  of  probate  is  void. 
Ftsib  V.  JSosfman,  5  N.  Hamp.  240. 

26.  A  testator  devised  as  follows :  <*  I  give  to 
my  Mm  J.  all  my  lands  where  1  now  dwell,  unto 
his  heirs  and  assigna  forever ;  though  on 
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I  this  proviso — if  he  shall  again  become  compos 
mentis^  and  of  sound  mind  and  understanding, 
and  capable  of  taking  care  of  a  family,  or  should 
obtain  lawful  issue,  who  shall  be  compos  mentis; 
but  for  want  of  that,  then  my  son  A.  shall  have 
all  the  lands  devised  to  my  son  J.,  to  him  and 
his  heirs."  J.  remained  non  compos  during  his 
lifetime ;  and  on  the  testator's  decease  A.  took 
possession  of  the  premises,  and  died  seized,  in  the 
lifetime  of  J .  Held,  that  A.  took  such  an  inherit- 
ance under  this  devise  as  entitled  his  wife  to 
dower  in  the  premises.  Jackson  v.  Kip,  3  Halst. 
241. 

27.  A,  having  been  in  possession  of  land  for 
10  years,  conveyed  it  in  fee  to  B,  who  con- 
tinued in  possession  12  years,  when  the  land 
was  sold  under  a  fi.  fa.,  and  purchased  by  C. 
Held,  that  this  was  prima  ficic  evidence  of 
seizin  in  B,  so  as  to  entitle  his  wife  to  dower. 
Embree  v.  Ellis,  2  Johns.  119. 

28.  Where,  in  ejectment  for  dower,  set  off 
pursuant  to  statute,  it  appeared,  by  parol,  that 
the  husband  bought  the  premises  in  question, 
paying  something  towards  it,  took  possession, 
sold  to  another,  who  succeeded  him  m  the  pos- 
session ;  and  so  through  several  tenants  down 
to  the  defendant,  who  was  in  possession ;  held, 
that  this  was  prima  fade  evidence  of  the  hus- 
band's seizin,  and  sufficient  to  entitle  his  widow 
to  recover  dower,  though  no  deeds  were  shown. 
Jackson  v.  WaUermire,  5  Cow.  299. 

29.  A  certificate  of  the  board  of  commissioners, 
confirming  a  husband's  claim  to  land  under  a 
Spanish  warrant  of  survey,  is  sufficient  evidence 
of  his  title  to  the  land  to  entitle  his  widow  to 
dower,  although  no  patent  has  been  taken  out. 
Shields  v.  Lyon,  Minor,  278. 

30.  Where  one  seized  of  a  remainder  expectant 
upon  an  estate  for  life,  mor^aged  the  premises 
in  fee,  and  died ;  and  his  widow  brought  an  ac- 
tion of  dower  against  the  mortgagee;  it  was 
held,  that  the  latter  was  estopped  to  deny  the 
seizin  of  the  husband.  J^asonv.  AUen,^  Greenl. 
243. 

31.  Where  a  disseizor  employed  an  agent  to 
procure  a  deed  of  land  from  the  owner,  to  con- 
firm his  possession,  and  the  agent  took  the  deed 
in  his  own  name,  it  was  held,  that  the  agent  did 
not  thereby  acquire  such  a  seizin  as  would  enti- 
tle his  widow  to  dower.  Small  v.  Procter,  15 
Mass.  495. 

32.  A,  being  tenant  in  tail  general  of  an  estate, 
conveyed  it  in  fee  simple,  for  a  valuable  considera- 
tion, to  B.  B,  on  the  same  day,  leased  it  back  to 
A,  during  his  natural  life,  he  covenanting  not 
to  commit  waste.  A  remained  in  possession 
until  his  death,  when  the  issue  in  tail  entered,  ft 
was  held,  that  B,  by  the  convevance  from  A, 
acquired  a  base  fee,  determinable,  on  the  death 
of  A,  by  the  entry  of  the  issue  in  tail ;  and  that 
no  estate  subsequently  remained  in  A,  of  which 
his  widow  could  be  endowed.  Whitvng  ▼. 
WkiHng,  4  Conn.  179. 


III.     Of  what  Estate  the  W^e  is  dowahU. 
See  Arts,  II. 

33.  A  widow  is  entitled  to  her  dower  in  the 
real  estate,  only,  of  which  her  husband  died 
seized.     Drforest's  Appeal,  1  Root,  50. 

34.  In  North  Carolina,the  widow  is  entitled  to 
dower  of  all  her  husband's  lands  purchased  after 
marriage,  if  the  seizin  continues  in  him  at  the 
time  of  his  death.  Arrington  v.  Arrington,  9 
X«aw  Rep.  253. 
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35.  By  the  laws  of  New  Hampshire,  a  widow 
is  entitled  to  dower  iu  lands  of  which  her  hus- 
band was  seixed  during  coverture,  if  the  lands 
were  at  the  time  in  a  state  of  cultivation,  though 
no  net  income*     John$im  y.  Perleyy  2 


Tielding 
N.  Hami 


f.  Hamp.  56. 

36.  A  widow  is  dowable  of  a  lot  of  wild  land 
used  by  her  husband  as  an  appendage  to  the 
dwelling-house  and  oultivated  land.  White 
▼.  fVUUs,  7  Pick.  143.  JUiterj  if  the  wild  land  is 
unconnected  with  a  cultivated  land.  Couner  v* 
Shepherd,  15  Mass.  164. 

37.  But  improvements  by  buildings,  dec.,  upon 
lands  after  alienation  by  the  huslNUid,  are  not 
subject  to  dower.  Van  Doren  v.  Van  Doren,  2 
Penn.  697. 

38.  The  widow  is  dowable  of  all  mtnes,  upon 
the  husband's  lands,  which  have  been  opened 
and  worked  during  his  life.  AhUer^  of  such  as 
had  not  been  opened  before  his  death.  Coates  v. 
ChMfMT,  1  Cow.  460. 

39.  A  husband  died  seixed  of  a  tract  of  land  of 
about  50  acres,  four  of  which  contained  a  slate 
quarry,  partially  above  ground.  One  quarter  of 
an  acre  of  the  quarry  had  been  dug  over,  by 
taking  a  section  of  10  or  12  feet  square,  and  so 
going  down  to  the  usual  depth,  and  then  begin- 
ning on  the  surface  again.  It  was  held,  that 
the  widow  was  entitled  to  dower  in  the  said  tract, 
including  the  whole  quarry.  BiUmga  v.  Taylor, 
10  Pick.  460. 

40.  In  Pennsylvania,  dower  may  be  had  of 
lands  held  by  a  mere  improvement  claim.  Kelly 
V.  Mohan,  2  Yeates,  515. 

41.  So  of  land  held  by  an  adverse  title,  but 
supposed  to  have  been  the  husband's  estate. 
Galbraith  v.  Greene,  13  S.  db  R.  85. 

42.  So  the  wife  is  to  be  endowed  of  a  legal 
estate  held  by  the  husband.  Dodson  v.  Davis,  2 
feates,  168.  And  in  a  trust  estate.  Shoemaker 
V.  Walker,  2  S.  &  R.  554. 

43.  But  if  a  remainder  in  fee  of  such  trust  es- 
tate was  vested  in  her  husband,  dependent  on 
the  life  of  a  third  person,  and  he  has  aliened 
such  remainder  during  coverture,  she  is  not  en- 
titled to  dower,  t^. 

44.  Dower  cannot  be  had  of  an  estate  per  outer 
vie.  If  not  devised,  such  estate  goes  to  the  ex- 
ecutor, and  is  assets  in  his  hukds.  Gilli*  v. 
Broten,  5  Cow.  388. 

45.  Where  a  husband,  who  is  joint-tenant, 
conveys  his  interest  to  another,  his  wife  is  not 
dowable  of  that  land.  Mayhurry  v.  Brien,  15 
Pet.  21. 

46.  The  wife  of  a  tenant  in  common,  after 
partition  made,  is  dowable  of  such  part  only  as 
is  assigned  to  her  husband.  Potter  v.  Wheder, 
13  Mass..  504. 

47.  The  husband,  having  (pven  bonds  for  the 
payment  of  money,  his  wire  joined  with  him  in 
executing  mortgages  for  the  security  of  the 
same.  The  several  obligees  instituted  actions 
on  their  bonds,  recovered  judgments,  sued  out 
executions,  and  the  mortgaged  premises  were 
seized  and  sold  by  the  sheriff.  Held,  that  the 
lands  remained,  subject  to  the  wife's  right  of 
dower,  in  the  hands  of  the  purchaser  at  the 
sheriff's  sale.  Harrison  v.  Eldridge,  2  Halst. 
392. 

46.  Dower  cannot  be  claimed  by  the  widow 
of  the  son,  in  land  upon  which  there  was  a  lien 
created  to  the  state,  by  act  of  assembly,  in  the 
lifetime  of  the  father.  Lane  v.  Oover,  3  Har.  db 
M*Hen.  394. 

49.  Where,  of  two  widows,  havinr  dower  in 
the  same  land,  the  one  having  the  elder  title  re- 


covered judgment  for  her  dower,  but,  without 
having  it  set  off,  released  it  to  the  tenant,  and 
the  oSier  widow  then  sued  for  her  dower;  it 
was  held,  that  she  was  entitled  to  dower  in  two 
thirds  only  of  the  land.  Leavitt  v.  Lawtprey,  13 
Pick.  382. 

50.  The  widow  of  a  mortgagor  is  entitled  to 
dower  in  the  equity  of  redemption,  whether  of 
land  mortgaged  by  him  before  or  after  their 
marriage.     Coles  v.  Coles,  15  Johns.  319.   Mont* 

f  ornery  v.  Bruere,  2  South.  865.  Jif  Mohan  v. 
HmhaU,  2  Blackf.  1.  CoUdns  v.  Torry,  7  Johns. 
278.  Van  l>uyney.Thoyre,U  Wend.  2aa.  Fish 
V.  Fish,  I  Conn.  559.  Smith  v.  EusHs,  7  Greenl. 
41.  Corll  V.  Butmon,  ib.  102.  Coates  v.  Cheever^ 
1  Cow.  460.     Reed  v.  Morrison,  12  S.  db  R.  18. 

51.  After  forfeiture,  the  mortgagee,  or  his 
heirs,  having  obtained  possession  of  the  mort- 
gaged premises,  may,  until  the  mortgage  is  sat- 
isfied, defend  themselves  in  the  possession,  un> 
der  the  mortgage,  against  the  claim  of  dower. 
Van  Duyne  v.  J%ayre,  14  Wend.  233. 

52.  So,  also,  is  she  entitled  to  dower  of  the 
surplus  over  the  mortgage.  Brown  v.  Duncan^ 
4  M'Cord,  346. 

53.  The  wife  of  a  mortgagor  is  dowable  of  the 
equity  of  redemption,  and  may  enforce  her 
claim,  by  writ  of  dower  at  common  law,  against 
all  persons  but  the  mortgagee.  Against  him, 
her  remedy  is  by  bill  in  equitv.  Smidk  v.  Eustis^ 
7  Greenl.  41.  And  though  she  joined  with  her 
husband  in  the  mortgage,  releasing  to  the  mort* 
gagee  her  right  of  dower,  yet  the  release  enures 
only  to  the  ^nefit  of  the  mortgagee  and  his  as- 
signs, ib. 

54.  The  wife  of  a  mortgagor,  or  of  one  claim- 
ing under  him,  cannot  have  dower  at  common 
law  against  a  mortgagee  or  his  assigns,  whose 
title  commenced  previous  to  the  marriage.  Corll 
V.  Butman,  7  Greenl.  102.  If  the  widow  of  the 
grantee  of  part  of  a  tract  of  land,  mortgaged  be- 
fore the  marriage,  would  have  her  dower  against 
the  mortgagee,  it  can  be  had  only  by  bill  in 
equity,  and  upon  payment  of  her  just  proportion 
of  the  sum  aue  on  the  mortgage.  The  propor- 
tion to  be  paid  by  the  husband  s  parcel  is  such 
proportion  of  the  principal  debt  as  the  value  of 
the  parcel  conveyed  to  him  bears  to  the  value 
of  the  whole  tract  mortgaged.  And  of  the  sum 
thus  found,  the  widow  must  pay  that  proportion 
which  the  present  value  of  an  annuity  for  her 
life,  equal  to  one  third  of  the  rents  and  profits, 
bears  to  the  value  of  the  whole  parcel  conveyed 
to  her  husband,  ib. 

55.  If  a  husband  is  possessed  of  an  equity  of 
redemption,  and  the  incumbrance  is  removed  by 
himself,  his  widow,  or  other  person  for  him,  his 
widow  will  be  entitled  to  dower.  BoUon  v.  Bal' 
lard,  13  Mass.  227.  HUdreth  v.  Jones,  13  Mass. 
525.  Snow  v.  Stevens,  15  Mass.  278.  ScoU  v. 
Hancock,  13  Mass.  162.  Barker  v.  Parker,  17 
Mass.  564.  But  see  Bird  v.  Gardner,  10  Mass.  364. 

56.  Where  the  husband  mortgaged  lands,  and 
the  wife  released  her  dower  by  the  same  deed, 
and  the  equity  of  redemption  was  sold  on  exe- 
cution, and  the  time  for  redeeming  from  the  pur- 
chaser had  expired,  but  the  mortgage  money  was 
finally  paid  by  a  tenant  of  the  mortgagor,  who 
took  a  release  to  the  mortgagor,  the  widow  of 
the  mortgagor  was  held  entitied  to  dower. 
Barker  v.  Parker,  17  Mass.  564. 

57.  One  possessed  of  an  equity  of  redemption 
conveyed  the  premises  in  fee,  the  grantee  agree* 
ing  to  pay  to  the  mortgagee  the  amount  due  on 
the  mortgage,  and  the  balance  to  the  grantor, 
which  was  accordingly  done  upon  the  same  day. 
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The  widow  of  the  grantor  was  held  entitled  to 
dower  in  the  premisei.  BoUon  ▼.  Ballard,  13 
Mara.  227. 

56.  Where  the  owner  of  land  sold  it,  and  eze- 
ented  a  bond  for  conreying  the  same  to  the 
purchaser,  receiyed  a  portion  of  the  purchase 
inonej,  afterwards  married,  and  then  conveyed 
the  land  to  the  purchaser,  and  took  a  mortgage 
of  the  premises  back,  to  secure  the  balance  of 
the  purchase  money ;  it  was  held,  that  a  rifht 
of  dower  at  law  vested  in  the  wife.  DimondY, 
BiUingsleay  2  Har.  &  Gill,  264. 

59.  Where  a  testator,  having  mortgaged  his 
real  estate,  devised  it  to  his  son,  who  died  leav- 
ing a  widow,  and  the  executor  sold  the  equity 
of  redemption,  and  purchased  it  himself,  and 
redeemed  the  mortgage,  paying  one  half  of  it 
with  assets  in  his  hands,  as  executor,  as  directed 
in  the  will,  and  the  other  half  with  his  own 
money,  and  the  heirs  and  widow  of  the  son 
elected  to  affirm  the  sale ;  it  was  held,  that  the 
widow  was  entitled,  on  account  of  her  right  of 
dower,  to  the  interest,  during  her  life,  on  one 
third  of  the  sum  for  which  the  equity  of  redemp- 
tion was  sold,  and  on  one  third  of  the  amount 
paid  out  of  the  testator's  estate  towards  redeem- 
ing the  mortgage.  Jetmison  v.  Hapgood,  14 
Pick.  345. 

GO.  Under  the  statutes  of  Maryland  of  1715 
and  1766,  a  wife  is  not  dowable  of  lands  mort- 
gaged bv  her  husband,  in  which  she  joined, 
though  tier  husband  afterwards  conveyed  the 
land  oy  an  instrument  in  which  the  wife  did  not 
join.     SulU  V.  Carroll,  12  Pet.  201. 

61.  The  New  Jersey  "  act  concerning  dower," 
Pat.  343,  leaves  the  right  as  it  stood  at  common 
law,  altered  by  27  Hen.  8.  Montgomery  v.  Bruere, 
1  South.  260.  And  a  widow  cannot  have  dower 
in  lands  mortgaged  in  fee  by  the  husband  before 
mazriaee.  ib, 

62.  In  South  Carolina,  where  the  husband 
died  seixed  of  land  eubject  to  a  mortga^,  the 
wile  is  entitled  to  dower,  subject  to  the  incum- 
brmnee ;  and  if  money  should  be  assessed  in  lieu 
of  dower,  the  amount  of  the  incumbrance  should 
be  deducted  from  the  fee  simple  value,  and  the 
assessment  made  on  the  balance.  Stoppdbein  v. 
SkwUx,  1  Hill,  S.  C.  200. 

63.  By  the  New  Hampshire  statute  of  Febru- 
ary 3,  1789,  the  judge  of  probate  has  no  juris- 
diction to  cause  the  dower  of  a  widow  to  be  as- 
signed in  lands  which  the  husband  had  con- 
veyed in  fee  and  in  mortgage.  Pinkham  v.  Oear, 
3  N.  Hamp.  163. 

64.  But,  where  a  husband  had  conveyed  lands 
in  fee  and  mortgage,  and  there  was  a  parol  a^ee- 
ment  between  toe  ?rantee  and  the  widow  of  the 
grantor  that  she  should  take  her  dower  by  the 
assignment  of  commissioners,  to  be  appointed 
by  the  judge  of  probate,  and  an  assignment  was 
accordingly  made ;  it  was  held,  that  the  assign- 
ment was  valid,  whether  the  grantee  knew  that 
the  judge  of  probate  had  no  jurisdiction  or 
not.  ib. 

65.  The  widow  may  be  entitled  to  dower  in 
the  equity  of  redemption,  but  she  cannot  main- 
tain a  writ  of  dower  against  any  person  who, 
having  the  right  to  redeem  the  land,  has  paid 
the  amount  due  on  the  mortgage,  until  she  has 
contributed  her  doe  proportion  of  the  money 
thus  paid,  according  to  her  interest.  Cass  v. 
JforffH,  6  N.  Hamp.  25. 

66.  A  husband  purchases  land,  and,  on  the 
same  day,  mortgages  it  to  the  grantor.  He  snb- 
seqiiently  mortgages  it  to  another  person,  his 
wife  releasing  ner  dower,  and  pays  o^  the  first 


mortgage.  Held,  that  the  widow  had  a  right  of 
dower,  suMect  to  the  last  mortgage.  Wtuker  v. 
CfristDold,  6  Pick.  416. 

67.  By  the  Vermont  act  of  1799,  by  which  a 
widow  might  waive  her  provision  in  the  will, 
and  have  dower  assigned  as  of  an  intestate,  she 
is  entitled  only  to  tne  use  of  one  third  of  the 
real  estate  dunnff  her  life ;  and  this,  though  the 
husband  died  wiUiout  issue.  Hendrick  v.  Cltavo- 
land,  2  Verm.  329. 

68.  A  widow  claiming  the  third  of  an  undi* 
vided  half  of  a  farm,  may  recover  the  third  of 
such  half  held  in  severalty.  Oothout  v.  Ledings, 
15  Wend.  410. 

69.  A  widow  is  entitled  to  dower  in  lands  of 
which  her  husband  died  seized,  notwithstanding 
dower  had  been  previously  assigned  in  the  same 
lands  to  the  widow  of  her  husband's  father ;  and, 
on  the  death  of  the  widow  of  the  father,  the 
widow  of  the  son  becomes  further  entitled  to 
one  third  of  the  portion  originally  assigned  to 
the  former.     Bear  v.  Snyder,  11  Wend.  592. 

70.  And  it  is  no  objection  to  a  recovery  of 
such  dower,  that  the  declaration  alleged,  gener- 
ally, that  the  plaintiff  was  possessed  of  an  undi- 
vided third  part  of  the  premises,  without  noticing 
the  previous  dower  assigned.  »6. 

71.  A  widow  is  not  entitled  to  dower  in  lands 
in  Tennessee,  entered  upon  by  her  husband,  but 
not  granted  to  him.  Tipton  v.  Davis,  5  Hayw. 
278. 

72.  Where  A  and  B  agreed,  by  parol,  to  ex- 
change farms,  and,  in  pursuance  of  such  agree- 
ment,  conveyed  to  each  other  their  farms,  bv 
deeds  in  common  form ;  it  was  held,  that  such 
proceedings  were  not  evidence  of  an  exchange, 
and  that  the  widow  of  A  was  entitled  to  be  en- 
dowed in  both  farms.  Cass  v.  TTiompson,  1  N. 
Hamp.  65. 

73.  Where  dower  was  released  by  an  infant 
widow,  on  condition  of  a  payment  of  $500  by 
her  first  husband*s  executors,  agreeably  to  an 
ante-nuptial  contract,  which  sum  was  paid  to 
her,  and  afterwards  spent  by  her  second  hus- 
band for  his  own  uses;  it  was  held,  that  she 
might  recover  dower  of  her  first  husband's  lands, 
without  tendering  the  $500.  Shaw  v.  Boyd,  5  8. 
Sl  R.  309. 

74.  A  and  B  purchased  a  piece  of  land,  and 
divided  it  between  them,  and  A,  being  in  exclu- 
sive occupation  of  his  part,  sold  it  to  D,  but  both 
A  and  B  joined  m  the  conveyance.  Held,  that 
though  the  deed  might  be  prima  facie  evidence 
that  they  were  tenants  in  common  of  the  part 
conveyed,  yet  that  the  occupation  of  the  land  by 
A,  and  D^  purchasing  it  of  him  exclusively, 
were  evidence  of  A's  seizin  of  the  whole,  so  as 
to  entitle  his  widow  to  dower  out  of  the  whole 
of  his  part  of  the  land  originally  purchased  by 
A  and  B,  and  not  in  a  moiety  merely.  Dolf  v. 
Basset,  15  Johns.  21. 

75.  A  voluntarjr  conveyance  by  a  father  to  a 
son  will  not  deprive  the  wife  of*^  her  dower,  al- 
though the  ostensible  object  of  such  conveyance 
was  to  defeat  creditors.  Hughes  v.  Shato,  Mart. 
&,  Terff.  323. 

See  DsscEHT,  40. 

IV.    Of  Bar  and  Release  of  Dowsr,  and  of  Pre 
visitms  in  Lieu  of  Dower, 

76.  A  feme  covert  cannot  bar  her  right  of 
dower  by  any  release  made  to  the  husband  dur- 
ing the  coverture.  Rows  v.  Hamilton^  3  GreenL 
63. 

77.  But  a  wife  may  bar  herself  of  dower  by 
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executing  a  deed  with  her  husband,  and  therein 
expressly  relinquishing  her  claim  to  dower  in 
the  granted  premises ;  or  by  her  separate  deed 
subsequent  to  her  husband's  sale,  in  which  his 
sale  is  recited  as  a  consideration  for  relinquish- 
ing her  claim  to  dower.  Fowler  v.  ^earer^  7 
Mass.  14.  Ldtkgow  v.  Kavenaghy  9  Mass.  161. 
Stinson  v.  Sumner^  9  Mass.  143. 

78.  If  a  wife  join  in  a  deed  with  her  husband, 
**in  token  of  her  relinquishment  of  dower," 
without  any  words  of  grant  on  her  part,  al- 
though her  husband  has  previously  parted  with 
all  his  title,  to  the  grantee  named  in  the  deed, 
she  IS  nevertheless  estopped  to  claim  her  dower. 
Stearns  v.  Swifts  8  Pick.  532. 

79.  She  will  not,  however,  be  barred  by  exe- 
cuting a  deed  with  her  husband,  unless  there 
are  words  in  the  deed~expressing  or  implying  an 
intention  to  release  her  claim  to  dower  in  the 
lands  conveyed.  CatUn  v.  Ware,  9  Mass.  218. 
Lufkin  V.  Curtis^  13  Mass.  223.  LeavUt  v. 
Lamprey,  13  Pick.  382. 

80.  Nor  where  she  has  duly  executed  a  deed 
with  her  husband,  and  his  grantee  afterwards 
recovers  judj^ment  and  satis£ction  against  him 
for  breach  or  covenant  of  seizin,  or  of  a  right  to 
sell.     Stinson  v.  Sumner,  9  Mass.  143. 

81.  Nor  where  she  has  released  her  claim  to 
dower  in  premises  mortgaged  by  her  husband, 
and  ailer  his  decease  his  administrator  has  dis- 
charged the  mortgage,  although,  before  such 
discharge,  the  judge  of  probate,  by  reason  of 
her  release,  had  n^e  her  an  allowance  out  of 
the  personal  estate.  HUdreth  v.  Jonee,  13  Mass. 
525. 

82.  In  Pennsylvania,  if  husband  and  wife  sign 
a  deed  of  the  husband's  lands,  her  dower  is  not 
released  without  an  acknowledgment,  agreeably 
to  the  act  of  24th  February,  1770.  Kirk  v. 
Dean,  2  Binn.  341.  Tkompson  v.  Morrow,  5  S. 
&,  R.  289.  So  also  in  New  Jersey,  unless  the 
acknowledgment  of  the  deed  is  pursuant  to  the 
act  of  assembly.  Skeppard  v.  WardeU,  Coxe, 
462. 

83.  So  also  in  Indiana,  unless  her  acknowl- 
edgment of  the  deed  appear  to  have  been  made 
separately  and  apart  from  her  husband.  Clark 
V.  Redman,  1  filackf  379. 

84.  Where  the  purchaser  of  land  was  a  magis- 
trate, a  renunciation  of  dower  before  him  was 
held  void,  although  the  conveyance  was  made 
to  another  in  trust  for  the  purchaser's  children. 
Scanlan  v.  Turner,  1  Bailey,  421. 

85.  K  feme  covert  is  not  barred  of  her  right  of 
dower,  by  joining  her  husband  in  the  convey- 
ance of  lands,  and  acknowledging  her  execution 
of  the  deed  before  an  officer  authorized  to  take 
such  acknowledgment,  if  she  be  a  minor  at  the 
time  of  such  acknowledgment.  Priest  v.  Cum- 
mings,  16  Wend.  617. 

86.  "There  is  no  implied  warranty  that  the 
wife  will  release  her  dower,  in  the  covenant  in  a 
deed  in  the  form  prescribed  by  the  act  of  South 
Carolina  of  1795.  (1  Brev.  176.)  Massey  v. 
Craine,  1  M'Cord,  489. 

87.  Where  a  deed  was  executed  in  Massachu- 
setts, by  a  husband,  of  lands  owned  by  him  in 
that  state,  in  March,  1808 ;  and  afterwards,  in 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  with  the  following  words  written 
over  her  signature  :  "  I  agree  in  the  above  con- 
veyance. In  witness  whereof,"  &c.,  giving  the 
date,  &c. ;  it  was  held,  that  by  the  locallaw,  such 
a  conveyance  did  not  operate  as  a  release  of  her 
dower  in  the  estate  so  coQveyed  HaU  v.  Sao- 
age,  4  Mason,  273. 


88.  Where  a  deed  by  husband  and  wife  con- 
tained only  these  words  relating  to  the  wife  * 
<'  In  witness  whereof,  I,  the  said  A,  with  B,  my 
wife,  m  token  of  her  assent  thereto,  have  here- 
unto set  our  hands  and  seals ; "  it  was  held,  that 
her  right  of  dower  was  not  released.  Leavitt 
V.  Lamprey,  13  Pick.  382. 

69.  A  deed,  executed  by  a  husband,  on  the 
day  of  his  marriage,  aliening  his  land,  does  not 
deprive  his  wife  of  dower  therein.  Stewart  v. 
Stewart,  3  J.  J.  Marsh.  48. 

90.  A  conveyance  bv  a  husband  before  mar- 
riage, to  defeat  his  wife's  dower,  is  void  under 
the  North  Carolina  act  of  1784.  UttUUm  v. 
Littleton,  1  Dev.  A,  Batt.  327. 

91.  Nor  is  the  wife's  dower  barred  by  a  fraud- 
ulent mortgage  given  by  the  husband  for  that 
purpose.  Killinger  v.  Reidenhauer,  6  S.  &  R. 
531. 

92.  Such  mortgage  is  void  as  to  creditors,  but 
the  husband  and  his  representatives  cannot  set 
up  the  fraud.  t(. 

93.  Nor  by  an  assignment,  by  an  insolvent  hus- 
band, of  lands,  to  pay  his  debts.  Keller  v.  Mi- 
ekael,  2  Testes,  300. 

94.  In  Pennsylvania,  if  the  husband's  lands 
are  sold  under  execution,  and  a  common  recov- 
ery is  suffered  by  the  husband,  without  making 
the  wife  a  party,  the  wife  is  not  barred  of  dower. 
Skarp  V.  Petitt,  I  Teates,  389. 

95.  But  the  widow's  dower  is  barred,  by  the 
sale  of  her  husband's  land  by  the  sheriff,  under 
levari  facias  for  the  payment  of  his  debts. 
Scott  V.  Croasdale,  1  Yeates,  75. 

96.  A  widow  is  not  barred  of  her  claim  to 
dower,  by  having  made  no  objection  to  the  sale 
of  the  land  by  public  sale.  Smith  v.  Paysenger, 
2  Rep.  Con.  Ct.  59. 

97.  The  clause  in  the  statute  of  Indiana,  which 
says  that  the  widow's  dower  shall  not  be  con- 
sidered as  sold  or  extinguished  by  a  sale  of  her 
husband's  property  by  virtue  of  any  decree, 
execution,  or  mortgage,  to  which  she  is  not  a 
party,  has  no  relation  to  a  decree,  &c.,  existing 
previously  to  the  marriage.  M^Makan  v.  JTrm- 
ball,  3  Blackf.  1. 

98.  Where  a  right  of  dower  accrued  to  a  widow 
in  1797,  but  she  neglected  to  make  anv  claim  of 
dower  until  1826,  such  neglect  was  held  to  be 
competent  evidence  to  be  submitted  to  a  jury  as 
proof  of  a  release  of  the  right,  although  she 
married  again  in  1798,  and  remained  a.  feme 
covert  during  the  residue  of  the  time,  and  had 
resided  out  of  the  state  during  the  whole  time. 
Barnard  v.  Edwards,  4  N.  Hamp.  321. 

99.  Where  A  conveyed  a  tract  of  land  to  B, 
in  1805,  and  in  1810,  A  being  still  living,  his 
wife,  by  a  separate  deed,  released  her  right  of 
dower  in  the  land ;  it  was  held,  that  the  wife 
was  estopped  by  the  deed  from  demanding  her 
dower  after  A's  death.  Skepkerd  v.  Howard,  2 
N.  Hamp.  507. 

100.  A  contract  to  forbear  to.  claim  dower  is 
not  a  release,  for  a  release  operates  presently 
and  absolutely.    Croade  v.  Jngrakam,  13  Pick.  33. 

101.  The  covenant  of  a  wife,  in  a  marriage 
settlement  executed  before  marriage,  not  to 
claim  dower,  will  not  operate  as  a  release  of 
dower.  Hastings  v.  Dickinson,  7  Mass.  153. 
Gibson  v.   Gibson,  15  Mass.  106. 

102.  The  provision  for  a  wife,  in  such  a  set- 
tlement of  an  annuity,  is  no  bar  of  dower. 
Hastings  v.  Dickinson,  7  Mass.  153.  Gibson  v. 
Gibson,  15  Mass.  106. 

103.  And  her  covenant  therein,  in  considera- 
tion of  ap  annuity,   or  other  provision,  not  to 
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claim  her  dower,  and  that  the  instrument  may 
be  pleaded  in  bar  of  aach  claim,  will  not,  by  es- 
toppel, preclude  a  recoyeiy,  if  the  consideration 
has  failed  wholly  or  in  part.  Gibson  ▼.  Oibgony 
15  Mass.  106. 

104.  Where  the  wife  has  duly  released  her 
claim  to  dower,  and  the  husband's  equity  of  re- 
demption is  subsequently  sold  by  his  administra^ 
tor,  and  the  estate  redeemed  by  the  purchaser, 
she  will  not  be  entitled  to  dower.  Fopldn  v. 
Bumstead^  8  Mass.  491.  Chbson  ▼.  Crehore,  3 
Pick.  475.     See  Eaton  y.  Simonds,  14  Pick.  98. 

105.  A  release  of  dower  before  marriage  does 
not  bar  the  widow  from  her  interest. in  her  hus- 
band's personal  estate.  Elhnaker  r.  EUmaker^ 
4  Watts,  89. 

106.  A  release  of  dower  will  be  presumed, 
from  a  wife's  receiving  a  separate  maintenance 
under  articles  of  separation,  during  her  husband's 
life,  and  eight  years  after  his  death.  Evans  v. 
EtanSj  3  Teates,  507. 

107.  It  is  for  the  jury  to  decide  whether,  from 
the  circumstances  of  the  case,  the  widow  in- 
tended to  waive  her  right  of  dower.  DeskUr  v. 
Beery,  4  Dall.  300. 

108.  A  release  of  dower  must  be  recorded,  by 
the  act  of  South  Carolina  of  1731,  in  the  office  of 
pleas.     Gough  v.  Walker,  1  N.  &;  M.  469. 

109.  A  renunciation  of  dower  must  be  perfect 
at  the  time  when  it  was  made ;  suppletory  evi- 
dence of  its  having  been  made  voluntarily,  will 
not  avail,  when  the  magistrate,  before  whom  it 
was  made,  was  disqualified  by  interest.  Seanlan 
V.  TWner,  1  Bailey,  421. 

110.  A  widow,  renouncing  by  deed  the  pro- 
vision made  for  her  in  the  will,  and  claiming  her 
dower,  will  not  be  permitted  to  deny  her  capa- 
city, when  she  executed  the  deed  of  renuncia- 
tion, nor  will  a  stranger  be  permitted  to  question 
that  fact.    Youn^  v.  Foim^,  1  A.  K.  Marsh.  562. 

111.  A  provision  in  a  will  for  a  wife,  not  ex- 
pressed to  be  in  lieu  of  dower,  does  not  bar  her 
dower.  Evans  v.  Webb,  1  Teates,  424.  PickeU 
V.  Pray,  Const.  Rep.  746.  Kennedy  v.  Jfedron, 
1  Dall.  415.    Sample  v.  Sample,  2  Teates,  433. 

112.  To  bar  a  widow  of  dower,  by  a  devise, 
there  must  be  a  strong  and  necessary  implica- 
tion that  the  devise  was  so  intended.  M^Ctd- 
Umgk  T.  AlUn,  3  Teates,  10. 

113.  But  if  it  is  the  intention  of  the  testator 
that  a  provision  for  his  wife  shall  be  instead  of 
dower,  and  she  accepts  such  provision,  she  is 
not  entitled  to  dower.  Creaeraft  v.  Wions,  Ad- 
dis. 350. 

114.  And  where  a  devise  or  bequest  to  the 
widow,  in  lieu  of  dower,  is  accepted  by  her,  it 
is  a  good  bar  to  an  action  of  dower ;  and  that 
a  devise  was  intended  to  be  in  lieu  of  dower, 
may  be  inferred  from  the  provisions  of  the  will ; 
as  where  it  is  inconsistent  with  the  claim  of 
dower :  but  the  inconsistency  must  be  plain. 
Jackson  V.  CkurekOly  7  Cow.  287.  JiUen  v. 
Pray,  3  Fairf.  138. 

115.  A  provinon  for  the  board,  firewood,  &c., 
of  a  widow,  during  her  widowhood,  held  not  to 
be  in  lieu  of  dower.    Webb  v.  Evans,  1  Binn.  565. 

116.  A  widow  is  entitled  to  elect  between 
dower,  and  a  provision  in  the  will  in  lieu  there- 
of; but  her  election  is  determined  by  plain,  spe- 
cific acts.    Zhtnean  v.  Duncan,  2  Teates,  302. 

117.  A  testator  bequeathed  to  his  wife  person- 
al property  more  valuable  than  the  whole  of  his 
real  estate,  upon  condition  of  her  relinquishing 
dower.  The  wife  died  in  seven  days  liter  the 
testator,  without  expressly  waiving  Uie  provision 
in  the  wiU,  or  claiming  her  dower     It  was  held. 


that  the  widow  should  have  a  reasonable  time  to 
elect,  and,  unless  she  elected  to  claim  dower, 
her  right  under  the  will  would  not  be  defeated  ; 
and  that,  in  this  case,  no  unreasonable  time  had 
elapsed  within  which  she  could  make  her  elec- 
tion.    Merrill  v.  Emery,  10  Pick.  507. 

118.  In  such  case,  where  the  provision  in  the 
will  is  obviously  so  much  more  beneficial  than 
dower,  the  presumption  of  law  is,  that  the  widow 
must  have  elected  the  former.  Merrill  v.  Em- 
ery, 10  Pick.  507. 

119.  Where  a  provision  is  made  by  a  testator 
for  his  wife,  and  there  is  no  express  declaration 
in  the  will  that  the  same  was  intended  to  be  in 
addition  to  dower,  and  no  such  intention  can  be 
inferred  from  the  whole  will,  unless  the  widow 
seasonably  elect  to  waive  the  provision,  she  will 
not,  under  the  Massachusetts  statute  of  1783,  c. 
24,  §  8,  be  entitled  to  dower.  Reed  v.  Dicker- 
man,  12  Pick.  146. 

120.  A  testator  devised  to  his  wife  a  certain 
part  of  his  house  and  personal  property  during 
her  life,  without  declaring  whether  the  same 
was  in  lieu  of,  or  in  addition  to,  dower.  After 
his  decease,  the  widow  occupied,  and  enjoyed, 
fully,  the  estate  and  property  devised,  although 
the  same  was  less  beneficial  than  the  right  to 
dower,  for  14  years,  after  which  time  she 
demanded  her  dower.  It  was  held,  that  she 
could  not  then  waive  the  provision  made  for  her 
in  the  will,  and  claim  her  dower,  ib. 

121.  A  devise  of  lands  during  widowhood  is  a 
bar  of  dower.  The  widow  shidl  not  have  the 
devise  and  dower ;  she  shall  be  put  to  her  elec- 
tion.    Hamilton  v.  Buckwalter,  2  Teates,  389. 

122.  A  devise  of  *'one  third  of  her  husband's 
personal  estate,  the  use  of  one  third  of  his  lands 
and  one  cow,  over  and  above  her  thirds,"  bars 
the  widow*s  dower,  on  her  acceptance  of  the  de- 
vise. Creaeraft  v.  DiUe,  3  Teates,  79.  S.  C. 
Addis.  350. 

123.  A  husband  bequeathed  personal  property 
to  his  wife,  "  in  lieu  and  stead  of  every  other 
claim  or  pretension  on  his  estate;"  but  it  not  ap- 

E earing  that  she  had  accepted  the  bequest,  it  was 
eld,  mat  she  was  not  barred  of  her  right  to 
dower.  Larrabee  v.  Van  Mstyne,  1  Johns.  307. 
Whether  a  collateral  satisfaction  is  pleadable  in 
bar  of  dower  —  qutsre.  ib. 

124.  If  both  real  and  personal  property   are 

Siven  to  a  widow  by  devise,  to  be  in  lieu  of 
ower,  her  entering  on  the  real  estate  is  suf- 
ficient to  show  her  election  to  take  the  jointure, 
and,  in  pleading,  it  is  not  necessary  to  state  that 
she  received  the  personal  property  also.  Ambler 
V.  J^orton,  4  H.  &  M.  23. 

125.  Under  the  North  Carolina  act  of  1827,  the 
widow  must  signify  her  dissent  to  the  provisions 
of  a  will,  and  file  her  petition  at  the  court  next 
after  the  will  is  proved.  Pettijokn  v.  Beasley,  1 
Dev.  &  Batt.  254. 

126.  If  a  widow,  who  is  also  administratrix  of 
an  estate,  appropriates  the  profits  to  the  pur- 
chase of  slaves,  or  other  personal  property,  and 
afterwards  she  and  her  second  husband  agree  to 
consider  the  property,  so  purchased,  as  part  of 
the  intestate's  estate,  in  lieu  of  accounting  for 
the  estate,  and  to  take  the  property,  so  pur- 
chased, in  lieu  of  her  dower,  such  arrangement 
is  binding  upon  them,  and  on  purchasers  from 
them,  so  as  to  vest  the  title,  after  the  death  of 
the  widow,  in  the  distribution  of  the  first  hus 
band,  in  like  manner  as  if  that  particular  prop- 
erty had  belonged  to  the  intestate  in  his  lifetime. 
Hunter  v.  Joius,  6  Rand.  541. 

127.  If  a  widow  waive  the  provision  made  for 
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her  in  the  will  of  her  hushuid,  she  may  haye 
her  dower  nangned  in  his  real  estate,  but  can 
receive  no  part  of  his  personal  estate,  if  he 
has  disposed  of  it  bj  will.  Perkins  y.  LUtU^  1 
GrecnI.  148. 

128.  If  a  widow  accepts  an  estate  ^yen  to 
her  by  her  husband's  will,  in  lien  of  dower,  her 
right  to  dower  in  other  lands  of  her  hnsband  is 
barred,  both  at  law  and  in  equity.  Kmnudy  y. 
MUls,  13  Wend.  563. 

129.  And  thongh  snch  other  lands  are  charged 
by  the  will  with  a  contribution  to  her  support, 
the  neglect  or  refusal  of  the  owners  of  such 
lands  to  comply  with  the  requirements  of  the 
will  does  not  entitle  the  widow  to  her  action  of 
dower ;  her  remedy  is  in  some  other  way.  ih. 

130.  The  acceptance,  by  the  widow,  of  a  leg« 
acy  giyen  by  will,  in  lieu  of  dower,  is  an  equita- 
ble bar  of  dower ;  and  payment  of  part,  and 
judgment  recovered  for  the  residue,  by  her,  it 
seems,  would^  a  good  plea  in  bar  to  an  action 
of  dower  by  her,  being  conclusiye  evidence  of 
an  agreement  and  election  to  accept  the  testa- 
mentary provision,  in  lieu  of  dower.  Fan  Orden 
v.  Van  Orden,  10  Johns.  30. 

131.  It  seems,  that  courts  of  law,  as  well  as 
of  equity,  will  hold  the  widow  to  her  election 
between  dower  and  a  legacy  given  in  lieu  of 
it.  ib. 

132.  If  a  widow  dies  within  the  time  allowed 
her  for  making  her  election,  whether  or  not  she 
will  abide  by  her  husband's  will,  her  representa- 
tives are  bound  by  it.  Boone  v.  Boane^  3  Har.  &, 
M'Hen.  96. 

133.  If  a  wife  has  no  inchoate  right  to  dower, 
at  the  time  of  making  a  will,  a  legacy  given  in 
lieu  of  it  will  abate,  in  proportion  to  other  lega- 
cies. Perrine  v.  Perrine,  1  Halst.  133.  'The 
fact  of  her  having  no  such  ri^ht,  may  be  proved 
by  evidence  dehors  the  will.  t^. 

134.  Where  a  widow  accepts  a  legacy,  and 
makes  no  claim  of  dower  for  21  years,  her  right 
is  barred.    AUen  v.  Allen,  2  Pennsyl.  310. 

135.  Where  a  widow,  after  rerasing  to  take 
under  the  will,  accepts  a  luge  legacy,  and  re- 
leases all  rights  under  the  wifi,  she  cannot  after- 
wards recover  dower.  Cauifnum  v.  Catfrnan, 
17  S.  A  R.  16. 

136.  A  jointure  is  not  a  bar  of  dower,  unless 
it  be  a  freehold  estate  in  lands,  tenements,  or 
hereditaments,  for  the  life  of  the  wife  at  least, 
and  which  shall  take  effect  in  possession  or 
profit  immediately  on  the  husband's  death.  Nor 
will  the  widow  be  barred,  if  she  is  evicted,  or 
deprived  of  her  jointure  in  any  manner.  JSos. 
tings  V.  Dickinson,  7  Mass.  153. 

137.  It  is  not  essential  to  the  validity  of  a 
jointure,  that  it  should  be  exempt  from  any  in- 
cumbrance ;  the  widow,  if  evicted  of  her  joint- 
ure, having  still  a  right  to  claim  her  dower. 
AmJbler  v.  JTorton,  4  H.  &  M.  23. 

138.  The  acts  of  South  Carolina  of  1824  and 
1825,  providing  for  the  allowance  of  interest  on 
the  sum  assessed  in  lieu  of  dower,  relate  only 
to  cases  in  which  the  husband  had  aliened  the 
land  during  the  coverture,  and  not  where  he 
died  seized.    M'Creary  v.  Cloud,  2  Bailey,  343. 

V.    Of  the  Action  for  Dower. 

139.  The  act  of  South  Carolina  of  1786,  pro- 
vides for  the  submission  of  a  disputed  right  to 
dower  to  a  jury.  Rigkton  v.  Bigkton,  1  Rep. 
Con.  Ct.  130. 

140.  The  county  courts  of  Kentucky  have  no 
authority  to  decide  as  to  the  right  of  dower. 


Sharp  V.  WhiU,  1  J.  J.  Marsh.  105.     Sjsaensi 
Stevens,  3  Dana,  371. 

141.  A  writ  of  dower  vnde  nihil  hahet,  lies  onlj 
against  the  tenant  of  the  freehold.  Hwi  t. 
Grant,  3  Wend.  340.  MUler  v.  Beverly,  1  H.  & 
M.368. 

142.  Where  a  demandant  &iled  in  showinf 
that  the  defendant  was  tenant  of  the  freehold, 
and  where  the  tenancy  of  another  was  proved, 
the  court  refused  to  set  aside  a  nonsuit  in  an  ac- 
tion of  dower  unde  itihil  habet,  Hurd  v.  Grant, 
3  Wend.  340. 

143.  In  New  York,  in  dower  nnde  nihil  habet, 
a  view  is  not  to  be  granted  as  a  matter  of  courae ; 
sufficient  cause  must  be  shown,  by  affidavit,  to 
satisfy  the  court  of  the  necessity  of  granting  it. 
Ostrander  v.  Kneeland,  20  Johns.  276. 

144.  Demand  of  dower  is  not  necessary  to  the 
maintenance  of  an  action  for  it.  Jackson  t. 
ChurchiU,  7  Cow.  287. 

145.  But,  under  the  Massachusetts  statute  of 
1783,  c.  40,  §  1,  dower  must  be  demanded  of 
the  person  who  is  seized,  at  or  immediately  after 
the  husband's  death ;  and  a  writ  of  dower  lies 
only  against  the  tenant  of  the  freehold  at  the 
time  the  action  is  brought.  Parker  v.  Murphy, 
12  Mass.  485. 

146.  Where  a  demand  of  dower  is  alleged  in 
the  writ,  and  is  not  denied  in  the  pleadings,  it  is 
not  necessary  for  the  demandant  to  prove  it 
Ayer  v.  Spring,  10  Mass.  80. 

147.  A  writ  of  dower  may  be  maintained 
against  him  who  is  seized  in  fact,  althoagh 
other  persons  may  have  dormant  claims  upon 
the  land  paramount  to  his,  he  not  holding  under 
their  title.     Otis  v.  Warren,  16  Mass.  53. 

148.  In  Pennsylvania,  a  widow  was  held  not 
entitled  to  an  action  of  dower  against  a  par- 
chaser  of  land,  sold  under  a  mortgage  made  by 
the  husband,  but  not  executed  by  the  wife. 
Seott  V.  Crosdale,  2  Dall.  127. 

149.  Tenants  in  severalty  of  distinct  parcels 
of  land  cannot  be  joined  m  a  writ  of  dower. 
Fosdiek  v.  Gooding,  1  Greenl.  30. 

150.  The  right  to  dower  is  in  action  only, 
and  cannot  be  so  aliened  as  to  enable  the  grantee 
to  bring  an  action  in  his  own  name.  Jackson  r. 
Vanderheyden,  17  Johns.  167. 

151.  The  widow  of  an  intestate,  who  was  ten- 
ant in  common,  may  bring  a  writ  of  dower  as  at 
common  law,  for  her  thirds;  but  she  may  not 
bring  an  action  of  partition  against  the  co-ten- 
ants, in  the  common-law  courts,  such  action  be- 
ing confined  to  cases  where  the  intestate  was 
sole  seized.     Brown  v.  Adams,  2  Whart.  188. 

152.  In  South  Carolina,  the  proceedings  in 
dower  and  in  partition  are  precisely  similar,  and 
the  return  of  Uie  commissioners  is  final  and  con- 
clusive, unless  the  party  opposing  show  cause, 
at  the  return  of  the  summons,  why  the  writ 
should  not  issue.  Tongue  v.  Gist,  1  N.  &  M. 
110. 

153.  Where  the  seizin  of  the  husband  was  in 
severalty,  the  widow  cannot  proceed  under  the 
act  for  the  partition  of  lands,  (New  York,  1  N. 
R.  L.  507,)  for  the  purpose  of  obtaining  her 
dower ;  nor  can  she  be  made  a  party  to  a  parti- 
tion among  the  heirs,  devisees,  ^c,  of  her  hu»> 
band.     Coles  v.  Cotes,  15  Johns.  319. 

154.  The  substitution  of  ejectment  for  the  writ 
of  dower  does  not  affect  the  rights  of  the  widow, 
but  merely  changes  the  form  of  proceedings. 
Yates  V.  Paddock,  10  Wend.  528. 

155.  A  widow  obtained  a  decree  against  the 
heir,  directing  commissioners  to  assign  dower, 
and  adjudging  one  third  of  the  rents  to  her. 
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v^hieh  decree  she  was  entitled  to  have  had  exe- 
rated  immediately,  bat  which  was  not  executed 
for  a  year,  during^  which  time  she  remained  in 
tke  maDsion-hoiise,  and  consented  to  the  calti- 
▼ation  of  the  land  bj  the  agent  of  the  heir.  After 
her  dower  was  assigned,  she  received  one  third 
of  the  rents  which  accmed  before  assignment, 
cluming  no  more  at  the  time.  Subsequently, 
she  brought  her  action  to  recover  the  other  two 
thirds  of  the  rents.  Held,  that  she  was  not  en- 
titled to  recover  them.  Grafton  v.  Moncure,  1 
Leiffh,  449. 

iSS.  If  the  right  of  dower  be  denied,  the  party 
may  protect  his  possession,  notwithstanding  the 
dow^er  has  been  admeasured  and  set  off,  and 
driTe  the  widow  to  her  action  at  law.  MaUer  of 
9faikin»y  9  Johns.  245. 

157.  A  widow  evicted  of  lands  assig^ned  her 
as  dower,  by  title  paramount  to  that  oi  her  hus- 
band, cannot  maintain  an  action  upon  the  cove- 
nant of  warranty  to  her  husband.  St.  Clair  v. 
WtUUtms,  7  Ham.  Part  2,  110. 

158.  In  a  writ  of  dower,  it  is  not  necessary  to 
describe  the  lands  in  which  dower  is  demanded, 
by  metes  and  bounds,  if  the  lands  may  be  known 
by  the  description.   Ayer  v.  Springs  10  Mass.  80. 

159.  A  description  of  the  premises  claimed, 
setting  them  forth  as  the  "  one  undivided  third 
part  o?  all  that  part  of  a  certain  lot,  in  a  certain 
township,  of  which  the  defendant  is  in  posses- 
sion, under  a  purchase  at  sheriff's  sale,  on  exe- 
cations  against  A  B,"  was  held  sufficiently 
certain,  under  the  New  York  statute.  Bear  v. 
Smyder,  11  Wend.  592. 

160.  Where,  in  a  written  demand  of  dower, 
the  land  was  described  as  the  land  which  the 
tenant  purchased  of  the  husband,  without  any 
other  description,  this  was  holden  sufficient. 
Baker  ▼.  Baker,  4  Greenl.  67. 

161 .  Title  to  the  premises,  in  which  dower  is 
claimed,  need  not  be  set  forth  in  the  petition. 
CoUier  ▼.  WkOdon,  1  Mis.  1. 

162.  An  omission  by  the  widow  to  demand  her 
dower  will  not  prejudice  her  claim  to  damages  ; 
and  the  tenant,  to  excuse  himself  from  damages, 
most  plead  tout  temps  prist.  Hitehcoek  v.  Hisr- 
riagton^  6  Johns.  290.  Humphrey  v.  Phinney,  2 
Johns.  484. 

163.  To  such  plea  the  demandant  ought  not 
to  demur,  but  should  pray  judgment  according 
to  the  tender ;  and  the  value  may  afterwards  be 
ascertained  by  the  sheriff  on  a  writ  of  seizin,  or 
by  writ  of  inquiry  founded  on  her  suggestion. 
Bmmpkrey  v.  Phinaey,  2  Johns.  484. 

164.  In  dower,  several  tenancy  must  be 
pleaded  in  abatement :  turn  tenure  may  be 
pleaded  in  bar,  or  abatement.  FosdUk  v.  Good- 
inff^  1  Greenl.  30. 

1^.  Alienage  of  the  husband  may  be  pleaded 
in  abatement  to  an  action  of  dower.  Coxe  v. 
GMUek,  5  HaUt.  328. 

166.  A  release  of  dower  must  be  pleaded,  and 
cannot  otherwise  be  given  in  evidence.  Hitek' 
jod  V.  Carpenter,  9  Johns.  344. 

167.  A  plea  in  dower,  that  the  demandant  ought 
not  to  have  one  tkird  part  of  the  funds,  because 
they  were  alienated  from  her  husband,  who 
ceased  to  have  seizin  of  them  in  his  lifetime,  and 
aAerwards,  in  his  lifetime,  the  defendant  made 
mat  improvements  thereon,  to  the  amount  of 
$500,  wherefore  he  prays  judgment  if  the  de- 
mandant ought  to  have  one  uird  part,  is  bad, 
and  ought  to  be  stricken  out.  Coxe  v.  Higbee, 
6  Halst.  395. 

168.  Where  dower  is  claimed  against  the  de- 
fendant as  tenant  in  possession,  it  is  a  good 


plea,  in  bar,  that  he  is  not  tenant  in  possession. 
MerriU  v.  RusseU,  1  Mass.  469. 

169.  A  person  holding  under  the  heirs  of  the 
husband  of  the  demandant  in  dower  cannot  deny 
his  seizin  or  death.  Hitchcock  v.  Carpenter,  9 
Johns.  344.  Hitchcock  v.  Harrington,  6  Johns. 
290.  Collins  v.  Torry,  7  Johns.  278.  Mont* 
gomery  v.  Bruere,  1  South.  260. 

170.  Nor  set  up  a  latent  title  unaccompanied 
with  possession,  to  defeat  the  widow's  claim  of 
dower.    Montgomery  v.  Bruercy  2  South.  865. 

171.  Nor  can  he  set  up  a  mortgage,  before 
foreclosure  or  entry,  as  a  legal  title ;  for  until 
then,  it  can  only  be  used  by  the  mortgagee  or  his 
representatives.     Collins  v.  Torry,  7  Johns.  278. 

172.  The  demandant  in  dower  is  not  estopped 
from  recovering  therein,  by  an  action  of  parti- 
tion, which  she  had  before  brought,  for  dividing 
lands  under  a  devise  in  her  husband's  will,  and  in 
which  it  is  admitted,  that  the  moiety  of  the  estate 
out  of  which  dower  is  claimed  belonged  to  the 
tenant.    Kennedy  v.  Jfedrow,  1  Dall.  415. 

173.  Under  the  11th  section  of  the  Virginia 
act  of  assembly  relating  to  dower,  any  estate 
conveyed  by  deed  or  will  for  a  wife's  jointure,  in 
lieu  of  dower,  though  not  so  expressed,  may  be 
averred  to  have  been  so  intended,  and  parol,  or 
other  evidence,  dehors  the  deed  or  will,  is  ad* 
missible  to  show  the  situation  of  the  parties  and 
the  cireumstances  of  the  testator,  from  which 
such  intention  may  be  inferred.  AmiUer  v. 
Jforton,  4H.AJd.  23. 

174.  In  pleading  a  jointure,  in  bar  of  dower, 
it  is  not  necessary  to  specify  the  name  of  the 
county  in  which  the  jointure  land  lies ;  provided 
the  locality  and  identity  of  the  land  are  described 
with  reasonable  certainty,  ib. 

175.  In  averring  a  jointure  in  bar  of  dower, 
the  failure  to  state,  in  the  plea,  that  the  husband, 
u  being  'seized  in  fee  of  the  premises,"  made  the 
jointure,  is  not  a  substantial  defect,  nor  cause 
for  reversal  of  a  judgment  for  the  tenant,  the 
defendant  having  failed  to  assign  it  as  a  cause 
of  demurrer,  ib. 

176.  In  such  plea,  it  is  not  necessary  to  state 
expressly,  that  the  jointure  was  to  take  effect  in 

Eossession,  immediately  upon  the  death  of  the 
usband,  or  that  it  was  determinable  by  such 
acts  only  as  would  forfeit  the  dower  at  common 
law ;  it  being  incumbent  on  the  demandant,  in 
his  replication,  to  show  that  any  intervening 
estate  existed,  or  that  the  jointure  was  subject  to 
any  condition  other  than  the  law  imposes  on  a 
dowress.  ib. 

177.  In  an  action  of  dower,  it  is  not  competent 
for  the  tenant  to  show  that  the  demandant's 
husband,  under  whom  he  claims,  was  only 
colorably  seized,  by  virtue  of  a  deed  made  to 
defraud  the  creditors  of  his  grantor.  Kimball  v 
KimbaU,  2  Greenl.  226. 

178.  It  is  no  defence  in  dower,  that  proceed, 
ings  had  been  had  in  partition,  under  the  statute, 
between  the  heirs  of  the  demandant^  husband, 
in  which  her  dower  was  assigned  to  her,  and  she 
was  adjudged  to  pay  costs,  and  that  a/. /a.  was 
issued,  and  her  dower  sold  for  payment  of  the 
oosts,  and  purehased  by  the  tenant.  Bradshaw 
V.  Callaghan,  5  Johns.  80. 

179.  Where,  in  an  action  of  dower,  it  appeared 
that  the  lessor  of  the  tenant  acknowledged  that 
he  got  his  title  from  one  who  claimed  to  hold  as 
devisee  under  the  will  of  the  person  who  granted 
the  land  to  the  demandant's  husband,  it  was 
held,  that  this  was  a  recognition  of  the  title 
under  which  the  demandant  claimed.  Embree  v. 
EUis,  2  Johns.  119. 
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l^.  Where  the  yendor  of  a  tract  of  land, 
oaving  a  lien  for  the  purchase  money,  obtaini  a 
judgment,  upon  which  the  land  is  sold  for  a  aum 
sufficient  to  pay  the  whole  amount,  the  lien  does 
not  pass  to  the  purchaser  under  the  execution,  so 
as  to  enable  him  to  set  up  the  lien  against  the 
widow's  estate  of  dower,  but  the  sale  extinguishes 
the  lien.     M' Arthur  v.  Porter^  1  Ham.  99. 

181.  Where  one  took  a  deed  from  the  state 
containing  the  following  reservation  in  favor  of 
the  widow  of  one  who  died  in  possession  of  the 
premises :  '^  Reserving  to  £.  M.,  formerly  the 
wife  of  J.  M.,  a  life  estate  in  the  same  to  one 
third  thereof,  in  the  same  manner  she  would 
have  been  entitled  to  her  right  of  dower  in  the 
premises  if  her  husband,  J.  M.,  had  died  seized  of 
the  same  in  his  own  right ;  and  shall  be  entitled 
to  the  privilege  of  having  the  same  set  off  to  her 
in  the  same  manner  she  would  have  been,  had 
the  said  lot  been  the  property  of  said  J.  M.  at 
the  time  of  his  decease ; "   it  was  held,  that  such 

rntee  could  not  rightfully  resist  the  claim  of 
M.  to  dower.     Kniffht  v.  Maint^  3  Fairf.  41. 
1^.    A  summons  in  dower    may  be   issued 
against  any  one  in  possessiqii  of  the  land.    FUmU 
V.  Payne,  2  BaUey,  319. 

183.  If  the  tenant  is  an  infant,  he  must  appear 
and  defend  by  guardian.  HUlyer  v.  LarzeUre,  9 
Johns.  160. 

184.  In  New  York,  the  tenant  must  appear 
and  plead  on  the  quarto  die  post  in  the  term  in 
which  the  summons  is  returned ;  otherwise,  the 
default  may  be  entered.  5t.  Croix  v.  Sandsy  1 
Johns.  328. 

185.  After  the  demandant  has  counted,  it  is 
matter  of  course  to  ^ant  a  special  imparlance 
until  the  next  term.  ^avUand  v.  Bond,  4  Johns. 
309. 

186.  In  an  action  for  dower,  where  issues  are 
joined  on  the  demandant*B  marriage  and  on  her 
husband's  seizin,  the  tenant  cannot  avail  himself 
of  any  improvements  by  him  made  since  the 
husband's  alienation.  Ayer  v.  Spring,  10  Mass. 
80. 

187-  In  New  York,  in  an  action  of  dower,  the 
statute  of  limitations  cannot  be  given  in  evidence 
unless  pleaded  ',  and  whether  it  can  be  pleaded  — 
qtuere.  Hiteheock  v.  Harrington,  6  Johns. 
290. 

188.  The  New  York  act  of  1797,  limiting  the 
period  of  bringing  claims  or  suits,  to  recover  any 
estate,  right,  title,  &c.,  to  any  land  supposed  to 
have  been  forfeited,  does  not  apply  to  actions,  by 
widows  of  persons  attainted,  to  recover  dower  in 
such  lands,  dower  being  an  estate  not  supposed 
to  have  been  forfeited.  Hoyle  v.  Stewart,  8 
Johns.  104. 

189.  In  South  Carolina,  the  statute  does  not 
run  against  dower.  Ramsay  v.  Dosier,  Const. 
Rep.  1J2.    MUcheU  v.  Povas,  1  N.  &  M.  85. 

190.  Whether  a  writ  of  dower  is  within  the  New 
Hampshire  statute  of  limitations  of  real  actions, 
of  June  19,  1805  —  qumre.  If  it  is,  it  cannot 
begin  to  run  against  the  claim  until  the  death  of 
the  husband.    Moore  v.  Frost,  3  N.  Hamp.  126. 

191 .  A  widow's  right  of  dower,  under  the  North 
Carolina  act  of  1715,  is  not  subject  to  the  act  of 
limitation  until  it  is  assigned.  Spencer  v.  WesUm, 
1  Dev.  &  Batt.  213. 

192.  To  support  her  claim  for  dower,  a  widow 
is  not  obliged  to  produce  the  title-deeds  to  her 
husband.  Smith  v.  Paysenger,  2  Rep.  Con.  Ct. 
59. 

193.  It  is  sufficient  for  her  to  show  that  her 
husband  had  been  in  possession  during  coverture ; 
this  raises  a  presumption  of  title  in  hun.    Forrest 


V.  Trammell,  1  Bailey,  77.     Knight  r.  Mains,  3 
Fairf.  41. 

194.  In  ejectment  for  lands  which  had  been 
set  off  to  the  plaintiff  as  dower,  on  application  t* 
the  surrogate,  the  proceedings  of  the  surrogate 
are  no  evidence  of  title,  nor  of  any  thing  more 
than  that  the  part  assigned  belongs  to  the 
widow,  after  a  title  is  shown  to  uie  whole. 
Jackson  v.  Randall,  5  Cow.  168.  Jackson  v.  Z>e- 
witt,  6  Cow.  316. 

195.  A  deed  from  a  person  having  the  previ- 
ous possession,  purporting  to  convey  uie  premises 
in  fee  simple  to  the  husband,  and  a  possession  of 
the  husband  for  three  years  under  such  deed,  are 
prima  facie  evidence  of  the  seizin  to  entitle  the 
demandant  in  dower  to  recover,  unless  repelled 
by  proofs  of  the  tenant.  Griggs  v.  Smith,  7 
Halst.  22. 

196.  Parol  evidence  was  admitted  to  prove 
that  land  granted  to  the  husband  of  the  demand- 
ant was  the  same  land  of  which  dower  was 
demanded.    Keefer  v.  Young,  2  Har.  A  J.  53. 

197.  His  possession  of  the  land  in  which 
dower  is  claimed  being  proved,  the  husband's 
declarations  are  admissible  to  show  its  extent ; 
and  office  copies  of  deeds  are  admissible  for  the 
same  purpose,  without  proof  of  the  execution  of 
the  originals.  Forrest  v.  Trammell,  1  Bailey, 
77. 

196.  In  ejectment  for  dower,  the  admissions  of 
the  husband,  while  living,  are  competent  evi- 
dence in  bar  of  the  title  of  the  widow.  Van 
Duyne  v.  Thayre,  14  Wend.  233. 

199.  In  an  application  for  dower,  the  jary 
cannot  give  a  sum  of  money ;  the  only  questions 
before  uem  are,  if  the  applicant  was  married, 
and  if  her  husband  was  seized.  Peay  v.  Pickst^ 
1  N.  dt  M.  16. 

200.  A  verdict,  in  an  action  of  dower,  may  be 
for  a  part  of  the  premises  claimed,  and  this  rule 
applies  as  well  to  the  quantity  of  interest  as  to 
the  extent  of  the  premises ;  but  the  verdict  in 
such  case  should  specify  such  part.  If,  how- 
ever, it  be  for  the  whole  of  the  premises  claimed^ 
when  the  plaintiff  is  entitled  to  a  part  only,  the 
court  will  amend  it  accordingly.  Bear  v.  Sny- 
der,  11  Wend.  592. 

201.  On  a  verdict  for  the  demandant  in  dower, 
the  sheriff,  under  the  Pennsylvania  law,  is  bound 
to  deL  wer  seizin'  of  one  third,  and  lay  it  off  by 
metes  and  bounds.  The  finding  of  an  annual 
value,  where  the  husband  does  not  die  seized,  is 
illegal.     Benner  v.  Evans,  3  Pennsyl.  454. 

202.,  If  the  jury  find  that  the  husband  of  the 
plaintiff,  in  an  action  for  dower,  did  not  die 
seized,  and  assess  the  annual  value  of  the  prop- 
erty, the  assessment  will  be  treated  as  surplus- 
age.    Shirtz  V.  Shirtz,  5  Watts,  255. 

203.  In  an  action  of  dower  out  of  lands  which 
the  husband  had  alienated  during  coverture,  the 
demandant  can  only  recover  according  to  the 
value  of  the  lands  at  the  time  of  alienation.  DoT' 
Chester  v.  Coventry,  11  Johns.  510.  Skau>  ▼. 
WhUe,  13  ib.  179. 

204.  Where  the  declaration  in  dower  contained 
nothing  to  entitle  the  demandant  to  damages,  it 
was  held  irregular  to  take  a  writ  of  inquiry ;  but 
as  the  verdict  was  for  dower  only,  it  was  held, 
that  the  judgment  on  default  should  be  sustained. 
Taylor  v.  Brodrick,  1  Dana,  346. 

206.  In  Massachusetts,  damages  are  measured, 
in  actions  of  dower,  by  the  annual  value  of  the 
land,  and  may  be  assessed  by  the  court,  with  the 
demandant's  assent.  Perry  v.  Goodwin,  6  Mass. 
498. 

206;  They  are  recoverable  from  the  time  of  a 
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demuid  of  dower  on  the  then  tenant  of  the  free- 
hold, and  not  from  the  time  of  a  demand  on  one 
who  was  tenant  at  the  death  of  the  husband,  but 
not  at  the  time  of  the  demand.  Ltatfitt  r.  Lam" 
prey^  13  Pick.  382. 

207.  In  Mamachnsetta,  the  yalue  of  a  dow- 
ager's estate  is  to  be  computed  according  to 
Wigglesworth's  Tables,  found  in  the  Memoirs 
of  the  American  Academy  of  Arts  and  Sciences, 
▼ol.  ii.  p.  131.  Eastabrook  r.  Hapgood^  10  Mass. 
313,  315,  note. 

206.  In  New  York,  if  the  heir  sell  the  land, 
the  widow  will  be  entitled  to  damages  against 
the  nant  from  the  time  of  her  husband's  death, 
although  the  tenant  may  not  have  been  so  long 
in  possession.  HUckeock  y.  Harrington^  6  Johns. 
390. 

209.  If  the  husband,  having  mortgaged  land, 
die  in  possession,  after  the  mortgage  debt  has  be- 
come due,  but  before  foreclosure  or  entry  by  the 
mortgagee,  it  is  a  dying  seized,  so  as  to  entitle 
the  demandant  in  dower  to  damages  from  the 
time  of  his  death,  as  against  all  persons,  ex- 
cept the  mortgagee,  and  those  claiming  under 
him.  ib. 

210.  In  Missouri,  on  a  petition  for  dower, 
damages  may  be  recovered.  CoUUr  y.  Wkddon, 
1  Mis.  1. 

211.  In  Pennsylyania,  damages  for  dower  can- 
not be  obtained  before  an  assignment  is  de- 
manded.  Spencer  y.  Weston,  1  Dey.  &  Batt.  213. 

212.  But  damages  are  allowed  from  such  time, 
deducting  improvements,  repairs,  and  taxes. 
Winder  v.  Little,  I  Teates,  154. 

213.  Damages  for  detention  are  not  allowed 
on  a  petition  for  dower.  Heyward  v.  Cntkbert,  1 
M*Cord,  386. 

214.  In  dower,  where  the  Jury  do  not  find  that 
the  husband  died  seized,  no  damages  or  costs 
can  be  recovered.    Fisher  v.  Morgan,  Coxe,  125. 

215.  In  Pennsylyania,  in  the  proceedings  in  a 
writ  of  dower,  the  inquisition  stated  that  the 
husband  did  not  die  seized  of  the  premises,  and 
found  damages  for  the  detention  of  dower  and 
costs.  Held,  that  the  inquisition  must  be 
quashed  as  to  the  damages  and  costs,  but  that 
judgment  should  be  entered  for  the  demandant. 
Skmp  v.  PettU,  4  DaU.  212. 

216.  A  demandant  in  dower  is  not  entitled  to 
damages ;  and  interest  can  only  be  given  by  way 
of  damages.     Wright  v.  Jennings,  1  Bailey,  277. 

217.  In  Kentucky,  in  writs  of  dower,  there 
can  be  no  inquiry  of  damages  by  default,  unless 
the  count  allege,  in  effect,  that  the  husband  died 
seized.     Waters  v.  Gooch,  6  J.  J.  Marsh.  586. 

218.  A  judgment  for  dower,  according  to  the 
Yalue  of  the  land  at  the  time  when  it  was  con- 
veyed by  the  husband,  is  erroneous.  Taylor  v. 
Brodriek,  1  Dana,  346. 

219.  The  demandant  in  a  writ  of  dower  is  not 
entitled  to  costs,  unless  she  recovers  damages. 
Waters  v.  Oooeh,  6  J.  J.  Marsh.  566.  HiUyer  v. 
LarzeUre,  10  Johns.  216. 

VI.    Of  Assignment  and  Admeasurement. 

230.  In  Massachusetts,  a  widow,  having  a 
right  of  dower,  cannot  lawfully  enter  after  lier 
husband's  death,  until  an  assignment  is  made  by 
the  heir  or  other  tenant  of  the  freehold,  or  in  a 
coarse  of  legal  proceedings.  Windham  v.  Port^ 
Umd,  4  Mass.  384.  Sherfe  v.  O^JfeU,  9  Mass.  9. 
Hilireth  v.  Thompson,  16  Mass.  191.  So,  also, 
in  New  York.  Jackson  v.  O^Donaghy,  7  Johns. 
947.  So,  also,  in  Kentucky.  WiUiams  r.  Mor- 
1  Litt.  167. 
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221.  When  the  assignment  is  made,  she  ac- 
quires no  new  freehold,  but  her  seizin  is  a  con- 
tinuation of  her  husband's  seizin.  WindJiam  v. 
Portland,  4  Mass.  384,  388.  Jones  v.  Brewer,  1 
Pick.  314,  317.  Conant  v.  LitOe,  1  Pick.  189, 191. 

222.  In  Indiana,  the  assignment  of  dower  by 
commissioners,  under  the  statute,  limits  the  ex- 
tent of  dower,  but  does  not  confer  a  legal  right 
to  it.    MMahan  v.  KvmhaU,  3  Blackf.  1. 

223.  But,  in  Connecticut,  an  assignment  of 
dower  is  not  necessary  to  entitle  the  widow  to 
enter,  and,  upon  the  oeath  of  her  husband,  she 
becomes  immediately  tenant  in  common  with 
his  heirs,  and  remains  such  until  her  dower  is 
set  out  in  severalty.  Stedman  v.  Fortune,  5  Conn. 
462. 

224.  The  right  to  dower,  till  it  is  assigned,  is 
a  right  resting  in  action  only.  It  may  be  re- 
leased, but  cannot  be  transferred,  so  as  to  in- 
vest another  with  the  right  to  an  action  for  it ; 
and  an  award  will  extinguish  the  right.  Coz  v. 
^^gg^i  2  Cow.  638.  Shield  v.  BatU,  5  J.  J. 
Marsh.  13. 

225.  In  Pennsylyania,  such  right  attaches  im- 
mediately on  the  death  of  her  husband,  and  she 
may  be  endowed  temporarily.  Price  v.  Johns- 
ton, 4  Teates,  526. 

226.  The  widow's  right  of  dower  is  paramount 
to  the  right  of  the  heirs,  or  their  creditors,  and 
is  not  prejudiced  by  any  thing  which  they  have 
done.  Crocker  v.  Fox,  1  Root,  227.  QUder  v. 
Btdl,  2  ib.  50. 

227.  A  son,  taking  his  father's  lands  at  a  val* 
nation,  takes  them  subject  to  dower.  Reigle  v. 
Seiger,  2  Pennsyl.  340. 

Sfi^.  Such  right  cannot  be  taken  in  execution. 
Oooeh  V.  Atkins,  14  Mass.  378. 

229.  By  act  of  19th  April,  1794,  the  widow,  in 
Pennsylyania,  has  a  lien  on  the  lands  of  the  in- 
testate, taken  at  an  appraisement,  for  her  pur- 
party,  and  the  orphans'  court  cannot  deprive 
her  of  such  lien.  Medlar  v.  Avlenbach,  2  Penn- 
syl. 355. 

230.  Dower  must  be  assigned,  before  the 
alienee  of  the  husband  can  recover  two  thirds  of 
the  land  from  the  widow.  Stewart  v.  Stewart,  3 
J.  J.  Marsh.  48. 

231.  Dower  may  be  demanded  and  assigned 
by  parol.  An  authority  to  demand  dower  for 
another  may  be  given  in  like  manner.  It  is  not 
necessary  that  it  should  be  demanded  on  the 
land.  Baker  v.  Baker,  4  Greenl.  67.  Conant  v. 
Little,  1  Pick.  189.  Jones  v.  Brewer,  ib.  314. 
Pinkham  v.  Oear,  3  N.  Hamp.  163.  An  author- 
ity to  demand  dower  implies  also  the  power  to 
assent  to,  or  receive  the  assignment  of  it.  Bo- 
ker  V.  Baker,  4  Greenl.  67. 

232.  A  parol  assignment  must,  however,  be 
accepted  by  the  widow,  or  it  does  not  bind  her. 
Johnson  v.  Morse,  2  N.  Hamp.  48. 

233.  Where  lands  have  been  assigned  for 
dower,  the  widow  may  bring  ejectment  for  the 
specific  lands,  instead  of  the  undivided  third  of 
her  husband's  lands.  Borst  v.  Or\fin,  9  Wend. 
307. 

234.  An  infant  is  bound  to  assign  dower,  and 
may  do  it  by  guardian.  Jones  v.  m'swer,  1  Pick. 
314. 

235.  Where  some  of  the  heirs  are  minors,  and 
though  there  has  been  a  partition,  those  who 
are  of  age  may  assign  dower  by  deed,  setting 
out  metes  and  bounds.    Den  v.  Miller,  1  South 
321. 

236.  Where  a  widow  is*  in  possession  of  real 
estate,  and  afterwards  rents  it,  she  cannot  have 
dower  assigned  against  the  tenant,  but  must 
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punue  her  remedy  arainst  him  as  her  tenant. 
CoUier  v.  Wheldon,  I  Mia.  1. 

237.  The  law  doea  not  give  the  widow  any 
choice,  what  part  of  the  land  shall  be  assigned 
to  her,  provided  she  ffets  one  third  in  ralae. 
Taylor  v.  Lusky  7  J.  J.  Afarsh.  636. 

238.  But  the  dower  most  be  assigned  her  out 
of  the  whole  inheritance,  and  not  in  piecemeal, 
according  to  the  various  rights  of  the  persons 
inheriting  the  estate.     Laird  r.  WUsony  1  Penn. 

239.  It  must  be  set  off  by  metes  and  bounds, 
where  the  subject  matter  will  admit  of  it.  Fierce 
V.  fViUiams,  2  Penn.  709. 

240.  In  a  bill  for  dower  against  the  purchaser 
from  the  husband,  the  dower  is  to  be  laid  off,  by 
metes  and  bounds,  in  some  part  of  the  land 
which  has  not  been  improved  by  the  purchaser, 
if  this  can  conveniently  be  done ;  and  if  this 
cannot  be  done,  then  it  is  to  be  assigned  out  of 
the  whole,  according  to  the  value  thereof  at  the 
time  it  was  aliened  to  the  husband.  LeggeU  v. 
Stedey  4  Wash.  C.  C.  305. 

241.  An  allotment  of  dower,  by  the  county 
courts,  in  Kentucky,  reporting  that  the  com- 
missioners allotted  "four  acres  around  the 
house,"  was  held  too  indefinite.  Steoens^s  Heirs 
V.  Stevens^  3  Dana,  371. 

242.  So  an  allotment  of  dower,  by  which  is 
allotted  "  one  fifth  of  a  ferry,"  an  mcorporeal 
hereditament,  not  devisable,  was  held  nugatory. 
One  third  of  the  profits,  or  the  use  of  it  one 
third  of  the  time,  should  be  allotted,  ift. 

243.  In  the  assignment  of  dower,  the  com- 
missioners are  to  regard  the  rents  and  profits 
only  of  the  estate  out  of  which  dower  is  to  be 
assigned,  and  to  set  off  to  the  widow  such  part 
as  will  yield  her  one  third  of  the  income  ascer- 
tained, in  parcels  best  calculated  for  the  conve- 
nience of  herself  and  the  heirs.  Leonard  v. 
Leonard^  4  Mass.  533.  Miller  v.  Miller,  12 
Mass.  454.     Conner  v.  Shepherd,  15  Mass.  164. 

244.  In  South  Carolina,  commissioners  of  dow- 
er cannot,  without  the  consent  of  the  creditors 
of  the  estate,  set  off  to  a  widow  one  entire  lot 
of  land,  in  lieu  of  one  third  of  each  separate 
lot,  or  a  sum  of  money  in  lieu  of  the  same. 
ScoU  V.  ScoU,  1  Bay,  504. 

245.  But  the  court  will  confirm  a  return  of 
the  commissioners  of  dower  assessing  a  sum  of 
money  in  lieu  of  dower,  according  to  the  act  of 
assembly,  if  they  have  been  guilty  of  no  mis- 
behavior, and  proceeded  upon  no  mistake. 
Lesesne  v.  RusseUy  1  Bay,  459. 

246.  If  a  widow  be  evicted  of  her  dower  by 
one  having  a  better  title,  she  will  be  entitled  to 
be  endowed  anew,  in  the  other  lands  of  her  hus- 
band.    SeoU  V.  Hancock,  13  Mass.  162. 

247.  Tenant  in  dower  may  clear  a  reasonable 
proportion  of  the  woodland  assigned  to  her. 
Hastings  v.  Crunkleton,  3  Teates,  261. 

248.  If  the  husband  aliene  to  two  in  severalty, 
and  die,  the  widow's  dower  is  to  be  assigned  out 
of  each  distinct  parcel  of  the  land.  Fosdiek  v. 
Gooding,  1  Greenl.  30.  So  if  he  aliene  to  one, 
and  the  grantee  afterwards  convey  in  separate 
parcels  to  several,  ib. 

249.  In  South  Carolina,  the  commissioners 
of  dower  must  certify  that  the  land  cannot  be 
divided,  before  they  can  award  money  for  dow- 
er ;  and  an  assessment  of  one  third  of  the  value 
of  the  fee  simple  is  so  excessive,  that,  if 
made,  it  will  be  set  aside.  Haytoard  v.  Cvth- 
hert,  2  Const.  Rep.  626. 

250.  And  it  is  the  rule,  in  that  state,  except 
hi  extreme  cases  of  youth  or  age,  to  assess  one 


sixth  of  the  value  of  the  entire  fee,  as  equiva- 
lent to  the  widow's  estate  for  life  in  one  third  of 
the  land.     Wright  v.  Jennings,  1  Bailey,  277. 

251.  The  admeasurers  of  dower,  in  J>CetD  York, 
are  not  to  do  execution,  as  the  sheriff  does,  but 
are  in  the  nature  of  commissioners,  to  set  off  the 
one  third  in  value  of  the  estate,  so  as  to  prevent 
all  difficulty  and  contention  between  the  widow 
and  the  heir,  or  tenant,  as  to  the  just  extent  or 
ascertainment  of  her  dower.  Matter  of  Watkau, 
^  Johns.  245. 

252.  Where  dower  has  been  duly  admeasured 
and  assigned,  upon  application  to  the  surrogate, 
pursuant  to  statute,  in  New  York,  and  there  has 
been  no  appeal  or  review  of  the  proceedings,  the 
admeasurement,  until  reversed,  is  conclusive,  as 
to  the  widow's  part,  in  an  action  of  ejectment 
brought  by  her.  Jackson  v.  Hixon,  17  Johns. 
123.     Vide  Jackson  v.  Aspell,  20  ib.  411. 

253.  On  a  proceeding  before  a  surrogate  for 
the  appointment  of  admeasurers  of  dower,  an 
inquiry  whether  a  settlement  h)is  been  made  by 
the  husband  in  lieu  of  dower  cannot  be  gone 
into  :  if  there  be  a  defence  to  the  widow's  claim 
of  dower,  it  must  be  set  up  when  she  brings  her 
action  for  the  recovery  of  the  part  assigned  to 
her.     Hyde  v.  Hyde,  4  Wend.  630. 

254.  Where  the  portion  of  money  arising  from 
a  sale  of  lands  in  which  the  widow  has  a  right 
of  dower,  is  put  out  by  commissioners  on  bond, 
according  to  the  statute  of  New  Jersey,  (Revised 
Laws,  599,  §  8,)  the  bond  should  be  taken  in 
the  name  of  the  commissioners,  and  not  of  the 
widow.     In  Matter  of  ^enyenson,  5  Halst.  60. 

255.  A  record  in  the  probate  court  of  an  as- 
signment of  dower,  in  the  absence  of  positive 
proof,  is  presumptive  evidence  that  the  assign- 
ment was  made  upon  the  application,  and  with 
the  assent  of  the  widow.  Tiison  v.  Thompson, 
10  Pick.  359. 

256.  In  Connecticut,  by  statute,  tenants  in 
dower  are  not  compellable  to  make  repairs,  un- 
less the  dower  be  assigned  in  the  manner  the 
statute  prescribes.     Beers  v.  Strong,  Kirby,  19. 

257.  Where,  by  an  agreement  under  seal,  be 
tween  a  widow  and  the  guardians  of  her  hus- 
band's heirs,  the  whole  of  one  parcel  of  his  lands 
was  assigned  to  her  for  her  life,  in  full  satis- 
faction of  her  dower,  and  with  all  the  conditions 
and  incidents  of  dower,  and  the  land  assigned 
proved  to  be  under  mortgage,  it  was  held,  that 
this  was  an  assignment  against  common  ri^ht, 
and  that  the  widow  was  Wred  by  it  as  against 
an  innocent  purchaser  of  other  land  of  the  hua- 
band.    Jones  v.  Brewer,  1  Pick.  314. 

258.  A  right  of  wav  assigned  to  a  dowager, 
over  land  of  her  husband,  with  her  dower,  is 
appurtenant  to  her  estate,  and  expires  with  that. 
Hoffman  v.  Savage,  15  Mass.  130. 

259.  Certain  land  was  apportioned  by  commis- 
sioners as  dower,  and  accepted  and  entered  upon 
by  the  widow,  and  was  by  her  claimed  as  her  ex- 
clusive right,  and  fenced  in,  in  the  presence  of  F., 
who  did  not  object.  The  son  and  grantee  of  F. 
subsequently  made  attempts  to  enter  and  occupy 
the  land,  but  was  expelled,  and  the  land  was  in 
the  widow's  possession  when  F.  conveyed  his 
right.  Held,  that  F.  was  disseized,  and  nothing 
passed  by  his  deed,  whether  the  assignment 
of  dower  was  valid  or  not.  Flagg  t.  Thwrston^ 
13  Pick.  145. 

260.  Where  land  has  been  aliened  by  the 
husband,  his  widow  is  entitled  to  dower  only 
according  to  the  value  of  the  land  at  the  time  it 
was  aliened.  Humphrey  v.  Fhinney,  2  Johns. 
484.    ^oOpsr  V.  SdiuyZsr,  10  Wend.  480.    Tkomp^ 
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•OA  ▼.  MarrtnOyX*  8.  &  R.  289.  JilUm  r.  Smithy 
J  Cow.  180.  D<df  y.  Bassett,  15  Johns.  21. 
RusseU  Y.  Gee,  2  Rep.  Con.  Ct.  254.  JVilsou  y, 
Oatman,  2  Blackf.  223.  Brown  v.  I>uncan,  4 
M'Cord,  346.  5Atr<z  y.  Shirtx,  5  Watts,  255. 
^yer  y.  Spring,  9  Mass.  8.  CatUn  y.  Ware,  9 
Mass.  218.  if^^r  y.  Spring,  8  Mass.  80.  Gore 
T.  jBrazier,3  Mass.  523.  Seams  v.  Swift,  8  Pick. 
532. 

261.  In  New  York,  this  yalae  is  to  be  ascer- 
tained, either,  1.  by  the  jury,  on  the  trial  of  the 
issue ;  2.  by  the  sheriff,  on  the  writ  of  seizin ;  or, 
3.  by  a  writ  of  inquiry,  founded  upon  proper 
suggestions.     Dolfy.  Bassett,  15  Johns.  21. 

2lS.  A  title  bond,  conditioned  for  the  conyey- 
ance  of  real  estate  on  payment  of  the  purchase 
money,  was  executed,  and  possession  at  the  same 
time  giyen  to  the  obligee.  The  purchase  money 
was  afterwards  paid,  and  a  title  obtained  by  the 
purchaser.  Held,  that  the  date  of  the  bond 
must  be  considered  the  period  of  alienation,  in 
estimating  the  yalue  of  the  property  with  a  yiew 
to  the  dower  of  the  obligor's  widow.  WUson  y. 
Oattnmn,  2  Blackf.  223. 

263.  A  widow  is  entitled  to  the  town  lot,  in- 
eluding  the  mansion-house,  if  there  be  one, 
until  assignment  of  dower.  Stewart  y.  Stewart, 
3  J.  J.  Marsh.  48. 

264.  If  dower  be  not  assigned  to  the  widow 
during  her  quarantine,  she  has  a  right  of  action, 
and  is  entitled  to  damages  from  the  day  of  her 
husband's  death,  if  he  died  seized.  Jackson  y. 
(yDanaghy,  7  Johns.  247. 

2&.  The  widow's  right  to  tarry  in  the  chief 
house  of  her  husband,  determines,  in  New  York, 
at  the  expiration  of  40  days,  although  dower  has 
not  been  assigned  to  her.  ib. 

266.  And  she  may,  after  that  time,  be  expelled 
by  the  heir,  or  any  person  claiming  title  under 
him,  by  ejectment,  and  put  to  her  suit  for 
dower,  ib. 

267.  So  trespass  will  lie  against  a  widow 
whose  dower  has  not  been  assigned,  if  she  tarry 
longer  than  the  40  days  allowed  her.  M*Cul' 
ty  V.  Smidi,  2  Bailey,  103. 

268.  In  New  York,  notice  in  writing  of  an 
application  to  the  surrogate,  for  the  appomtment 
of  admeasurers  of  dower,  must  be  giyen  to  the 
parties  interested  in  the  land ;  otherwise,  the 
proceedings  will  be  set  aside  as  irregular. 
Matter  of  Cooper,  15  Johns.  533.  Rathbum  y. 
MiUer,  6  Johns.  281. 

269.  Where  the  admeasurers  of  dower  met  at 
the  house  of  the  heir,  and  requested  him  to  show 
the  prenwses,  and  he  refused  to  haye  any  thing 
to  do  with  the  premises,  that  was  held  a  sufii- 
eient  notice,  in  the  first  instance,  and  a  waiyer  of 
all  further  notice.  Matter  of  IVatkins,  9  Johns. 
245. 

270.  So,  on  motion  to  set  aside  the  admeasure- 
ment of  dower,  it  is  necessary  that  copies  of  all 
the  papers  to  be  used  in  support  of  the  motion 
should  haye  been  seryed  on  the  adyerse  party. 
Matter  of  Peleg  Shaw,  1  Cow.  176. 

271.  It  seems,  howeyer,  that  notice  need  not 
be  given  to  the  tenant  in  possession.  Matter  of 
Watkhu,  9  Johns.  245. 

272.  In  New  York,  there  is  no  statute  pro- 
Tision  for  trying  before  the  surrogate  the  title  to 
dower,  and  the  admeasurement  to  be  made  in 
pursuance  of  his  order  cannot  affect  or  prejudice 
the  rigb*  to  dower,  or  the  legal  or  equitable  bar, 
to  it.  ib. 

273.«  On  an  appeal  to  the  supreme  court,  only 
the  regularity  of  the  proceedings  before  the  sur- 
rogate, in  Uie  appointment  of  admeasure*s  of 


dower,  will  be  inquired  into.     Hyde  y.  Hyde,  4 
Wend.  630. 

274.  The  proceedings  upon  a  petition  to  the 
court  of  common  pleas,  for  the  admeasurement 
of  dower,  under  the  statute,  (1  R.  L.  61,  2,)  can- 
not be  impeached  in  ejectment  for  the  dower, 
because  the  petition  does  not  show  on  its  face 
that  the  husband  died  40  days  before  it  was  pre- 
sented.    Jackson  y.  WaUermire,  7  Cow.  353. 

275.  In  proceedings  for  the  admeasurement  of 
dower,  if  one  of  the  admeasurers  dies  before  the 
execution  of  his  trust,  the  yacancy  may  be  sup- 
plied by  anew  appointment  made  by  the  surrogate 
for  the  time  being,  although  the  original  appoint- 
ment was  made  by  his  predecessor.  Gale  y. 
EdsaU,  8  Wend.  460. 

276.  In  Kentucky,  dower  can  only  be  assigned 
by  the  county  court,  upon  the  application  of  the 
widow  or  heirs,  or  some  one  haying  a  legal 
interest  in  the  land.  Shield  v.  Batts,  5  J.  J. 
Marsh.  13. 

277.  And  an  order  by  such  court,  appointing 
commissioners  to  assign  dower,  ought  to  show  on 
whose  application  it  was  made.  Smith  y.  Max- 
well,  3  Litt.  471. 

278.  The  appointment  of  commissioners  is, 
however,  prima  facie  eyidence  of  a  lawful  appli- 
cation.    Williams  y.  Morgan,  1  Litt.167. 

279.  A  statement,  in  the  commissioner's  report, 
that  they  were  duly  sworn  before  proceeding  to 
execute  their  duty,  is  sufficient  eyidence  ofthe 
fact.  ib. 

280.  The  jurisdiction  of  county  courts,  in  al- 
lotting dower,  is  special,  and  their  records  must 
show  eyery  fact  required  by  tlie  statute.  Stei^ens 
y.  Stevens,  3  Dana,  371. 

281.  An  allotment  of  dower,  by  such  courts,  is 
a  proceeding  in  rem,  operating  as  general  notice, 
and  no  other  notice  is  necessary,  ib. 

282.  The  allotment  merely  fixes  the  bounds  of 
the  land  allotted,  ib. 

283.  Where  an  order,  appointing  commis- 
sioners to  assign  dower,  has  been  set  aside,  and 
new  commissioners  appointed,  any  report,  af- 
terwards made  by  the  former,  is  yoid,  and  can- 
not be  rendered  yalid  by  any  order  of  the  court. 
Smith  y.  Maxwell,  3  Litt.  471. 

284.  The  county  court  has  no  right  to  appoint 
commissioners  to  assign  dower,  except  in  cases 
where  the  husband  died  seized  of  the  land ;  in 
cases  where  the  husband  alienated  lands  before 
his  death,  the  circuit  court  has  jurisdiction. 
Biwtch  y.  Cunningham,  4  Bibb,  462. 

285.  Where  the  executor  or  administrator  as- 
sents to  the  assignment  of  dower  in  slaves,  the 
county  court  may  cause  the  assignment  to  be 
made ;  and  an  allowance  of  money  to  the  widow, 
to  make  her  share  of  the  slaves  equal  a  full  third, 
is  not  error.     Taylor  v.  Lusk,  7  J.  J.  Marsh. 636. 

286.  The  husband  died  in  April,  and  dower 
was  assigned  in  the  July  ensuing;  but  the  report 
of  the  commissioners,  making  the  assignment, 
postponed  her  in  the  enjoyment  of  her  dower 
until  the  end  of  the  year.  It  was  held,  that  this 
was  not  error,  because  she  was  indemnified  by 
her  distributive  share  ofthe  crop.  ib. 

287.  In  South  Carolina,  the  return  to  a  writ 
of  admeasurement  of  dower  must  specify  the 
entire  value  of  the  land,  as  well  as  the  sum  as- 
sessed in  lieu  of  dower.  MCreary  v.  Cloud,  2 
Bailey,  343. 

288.  And  where  commissioners  of  dower  made 
an  irregular  return,  giving  a  widow  more  than 
she  was  entitled  to,  their  proceedings  were  set 
aside.    Hawkins  v.  Hall,  2  Bay,  449. 

289.  In  Massachusetts,  it  is  not  necessary  that 
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the  commiMionen  appointed  by  the  judge  of 
probate  to  asiign  dower  should  be  ireeholdera  of 
the  couDty  where  the  husband  last  dwelt.  Mil- 
Ur  V.  Miller,  12  Mas^.  454. 

290.  The  probate  court  has  no-  authority  to 
assign  dower  in  lands  whereof  the  husband  did 
not  die  seized.  The  widow's  only  remedy  in 
such  case  is  a  writ  of  dower.  Sheafe  y.  O'AesZ, 
9  Mass.  9. 

291.  Upon  a  diYorce  for  adultery  of  the  hus- 
band, the  court  have  no  authority,  under  the 
Massachusetts  statute  of  1785,  c.  69,  §  6,  to  as- 
sign dower  to  the  wife  upon  the  libel.  She 
must  proceed  as  if  the  husband  were  dead.  Smith 
Y.  Smith,  13  Mass.  231. 


VII.  Cf  Curtuy. 

292.  Four  things  are  necessary  to  constitute  a 
tenancy  by  the  curtesy  —  marriage,  seizin,  issue 
bom  alive,  and  death  of  the  wife.  But  it  is  not 
necessary  that  there  should  be  seizin  and  issue  at 
the  same  time ;  and  therefore,  if  the  wife  become 
seized  of  lands  during  the  coverture,  and  then  be 
disseized,  and  then  have  issue,  the  husband  shall 
be  tenant  by  the  curtesy  of  those  lands.  So  if 
the  wife  become  seized  ailer  issue  born,  though 
the  issue  die  before  her  seizin.  Jackson  v.  John- 
ton,  5  Cow.  74.  8te  also  2  Conn.  565.  5  Conn. 
236. 

293.  By  the  common  law,  a  husband  cannot 
be  tenant  by  the  curtesy,  unless  the  wife  had 
actual  seizin  or  possession  daring  the  coverture. 
Adams  v.  Logan,  6  Monr.  179.  4  Day,  305.  1 
Pet.  507.  1  Stew.  602,  610.  Of  course,  he  can- 
not have  curtesy  in  any  reversion  or  remainder 
owned  by  his  wife.  And  this  rule  of  law  has 
not  been  changed  by  any  statute  in  Rhode  Isl- 
and.    Stoddard  Y   Gibbs,  1  Sumner,  263. 

294.  But  in  Connecticut  and  Pennsylvania, 
actual  seizin  is  not  necessary,  in  any  case,  to 
entitle  the  husband  to  this  tenancy.  It  is  suffi- 
cient that  the  wife  had  title  to  the  lands,  dtc., 
and  a  potential  seizin,  or  riffht  of  seizin.  Bush 
V.  Bradley,  4  Day,  298.  Kltne  v.  Beehe,  6  Conn. 
494.  8  S.  &  R.  175,  per  Duncan,  J.  5  Rawle, 
161,  per  Kennedy,  J. 

295.  The  rule  requiring  that  the  wife  should 
have  actual  seizin  is  not  applied,  in  this  country, 
to  wild  and  uncultivated  lands:  where  she  is 
owner  of  such  lands,  she  is  deemed  in  possession, 
so  as  to  entitle  her  husband  to  become  tenant  by 
the  curtesy,  though  there  has  been  no  actual 
possession  by  either  of  them  during  the  cover- 
ture. Jackson  v.  SeUick,  8  Johns.  262.  S.  P. 
Davis  V.  Mason,  1  Pet.  506.     See  8  Cranch,  249. 

296.  A  peaceable  possession  under  claim  of 
title,  though  for  less  than  20  years,  when  there 
has  been  no  abandonment,  is  sufficient  prima 
facie  evidence  of  an  estate  of  inheritance  m  the 
wife  to  sustain  a  claim  of  curtesy  by  the  hus- 
band. Smitot  V.  Lecatt,  1  Stew.  590.  Afortturi^ 
is  this  sufficient,  with  a  descent  cast,  or  devise  ? 
Roehon  v.  Lecait,  1  Stew.  609. 

297.  It  is  sufficient  seizin,  even  at  common 
law,  if  the  vrife  has  a  tenant  in  possession,  who 
holds  at  will,  or  who  entered  under  a  contract 
to  purchase  her,  estate.  Jackson  v.  Johnson,  5 
Cow.  74. 

298.  If  land  is  in  lease  for  years',  curtesy  may 
be  without  entry,  or  even  receipt  of  rents,  the 
possession  of  the  lessee  being  deemed  the  posses- 
sion of  the  husband  and  wife.  Lowry  t.  Stsei,  4 
Ham.  170.     S.  P.  8  Cranch,  245. 

299.  Where  a  woman,  m  oontempUtion  of 


marriage,  granted  a  term  of  75  yem  of  kei 
estate  to  a  trustee,  in  trust  for  her  own  use  dur- 
ing the  contemplated  coverture,  her  husband 
was  held  to  be  entitled  to  the  estate,  aa  tenant 
by  the  curtesy.     Lowry  v.  Stal,  4  Ham.  170. 

300.  And  it  seems  that  the  rule  requiring 
actual  seizin  applies  only  to  cases  in  whici 
seizin  is  not  complete  until  entry  is  made, 
as  where  the  estate  descends  or  is  devised  to  the 
wife,  and  not  where  it  is  acquired  by  deed,  and 
is  transferred  into  possession  by  the  statute  of 
uses.    Jackson  v.  Johnson,  5  Cow.  74. 

301.  By  the  common  law,  the  husband  is  en- 
titled to  curtesy  in  the  trust  estate  of  his  wife,  in 
the  same  manner  as  he  would  be  if  it  were  a 
legal  estate;  and  such  is  the  law  of  Maine.  Rsb' 
inson  v.  Codman,  I  Sumner,  128.  See  1  Pet.  508. 
2  S.  &  R.  554. 

302.  A  mere  naked  seizin  by  the  wife,  as 
trustee,  will  not  suffice  to  make  the  huaband 
tenant  by  the  curtesy,  though  she  has  the  bene- 
ficial interest  in  the  reversion.  Therefore,  where 
a  woman  held  a  ground  rent,  in  fee,  in  trust  for 
another  during  his  life,  and  she  afterwards  mar- 
ried and  died,  and  then  the  cestui  que  trust  died, 
the  husband  was  held  not  to  be  entitled  to  the 
rent,  as  such  tenant.  Chew  v.  Conumssioners  qf 
Southwark,  5  Rawle,  160. 

303.  B  devised  the  whole  of  his  estate  to  his 
daughter,  **to  her,  her  heirs  and  assigns  for- 
ever ;  "  but  if  she  should  die  without  issue,  his 
whole  estate  was  to  be  sold  by  his  executors, 
and  the  money  arising  there&om,  afler  his 
widow's  decease,  to  be  equally  divided  among 
his  brothers'  and  sisters'  sons.  The  daughter 
married,  and  had  issue  that  died  during  her  life. 
Her  husband  was  held  entitled  to  her  estate  as 
tenant  by  the  curtesy.  Buchanan  v.  Sheffer,  2 
Teates,  374. 

304.  A  plaintiff,  claiming  as  tenant  by  the 
curtesy,  may  recover  possession  of  the  premises, 
in  Alabama,  in  the  common  form  of  an  action  of 
trespass  to  try  title.  Roehon  v.  Leeati,  1  Stew. 
609. 

305.  Though  the  tenure  by  curtesy  may  have 
originated  from  the  husband's  obligation  to  sup- 
port his  children,  yet  the  extent  of  his  interest  is 
not  measured  by  this  reason  for  its  introduction. 
He  is  entitled  to  hold  for  life,  whether  his  chil- 
dren need  his  support  or  not,  and  whether  they 
live  an  hour  only,  or  to  old  age.  Heath  v.  White, 
5  Conn.  235,  per  Hosmer,  C.  J. 

306.  A  curtesy  estate  is  not,  by  the  common 
law,  nor  by  the  Pennsylvania  statute  of  1778, 
forfeited  to  the  government,  by  the  husband's 
attainder  for  treason  committed  during  the  wife's 
life,  and  after  issue  born ;  but  on  the  death  of 
the  wife,  the  estate  passes  to  her  heir,  ^lc.,  dis- 
charged of  the  curtesy.  Pemberton  v.  Hicks,  1 
Binn.  1.    3  Dall.  479.    4  Dall.  168. 

307.  A  conveyance  in  fee,  by  a  tenant  by  the 
curtesy,  though  by  indenture  duly  recorded,  and 
with  a  covenant  of  special  warranty,  is  not  a 
forfeiture  of  the  estate.  MKee  v.  Jfjout,  3  Dall. 
486. 

308.  A  tenant  by  the  curtesy  of  an  undivided 
portion  of  land  abandoned  the  land  for  more  than 
40  years,  leaving  it  in  the  possession  of  another 
tenant  in  common,  whose  occupancy  was  not  an 
ouster.  Held,  that  this  was  not  a  forfeiture 
of  the  estate,  and  that  the  reversioner  of  such 
undivided     portion    had    no    right    of  entry 

*upon  the  tenant  in  possession,  during  the 
life  of  the  tenant  by  the  curtesy.  Witham  r. 
Perkins,  2  Greenl.  400. 

309.  A  divorce  a  mnculo  termin«tes  th«  bus 
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buid's  right  to  eartesy.     WkeeUr  t.  HotekkuSy 
10  Conn.  835.    Mattocka  r.  SUamSy  9  Venn.  396. 

310.  In  Alabama,  a  decree  of  divorce  a  mMnta 
§t  tkoroy  pronounced  against  the  husband,  does 
not  bar  him  of  the  right  of  curtesy.  Smoot  y. 
LeeaUj  1  Stew.  590. 

311.  In  Massachusetts,  a  tenant  by  the  curtesy 
is  entitled  to,  and  liable  to,  the  process  of  petition 
for  partition.  Hutekinsan^s  east  and  Bradhury*s 
eastj  4  Dane's  Ab.  663.  Q^Msrs-^  whether,  in 
Pennsylvania,  he  can  maintain  a  writ  of  parti- 
tion ?     Walker  r.  DiUwrtky  2  Dall.  357. 

312.  The  interest  of  a  tenant  by  the  curtesy, 
and  also  of  a  tenant  by  the  curtesy  initiate,  may 
be  taken  in  execution  for  his  debts.  Roberts  y. 
WkUingy  16  Mass.  186.  Burd  v.  DansdaU,  2 
Binn.  80.  Mattocks  v.  Steams^  9  Verm.  3S6. 
And  it  may  be  set  off  by  appraisement,  or  the 
rents  and  profits  may  be  levied  on,  at  the  elec- 
tion of  the  creditor.  16  Mass.  186.  But  the 
widow  of  the  execution  creditor  is  not  entitled  to 
dower  in  such  estate.  GiUis  v.  Broum^  5  Cow.  388. 

313.  Neither  such  tenant,  nor  one  who  claims 
through  him,  is  entitled,  under  the  Massachu- 
setts statute  of  1807,  e.  75,  to  an  allowance  for 
the  increased  value  of  the  premises  by  virtue 
of  the  buildings  and  improvements  made  by 
him.    Rumoy  v.  Edmonds,  15  Mass.  291. 


DUELLING. 

1.  The  offence  of  duelling  consists  in  the  in- 
vitation to  fight,  and  the  misdemeanor  is  com- 
plete by  the  delivery  of  the  challenge.  State  v. 
Tai^y  Const.  Rep.  107. 

2.  The  note  sent  by  one  party  to  the  other, 
and  parol  testimony  in  explanation,  are  admissi- 
ble in  evidence,  and .  the  juir  are  to  decide 
whether  there  has  been  a  challenge,  within  the 
meaning  of  the  statute.  Commonwealth  v.  Hart, 
6  J.  J.  Marsh.  119. 

3.  The  mere  giving  a  challenge  to  fight  a  duel 
is  not  punishable  in  Alabama,  under  we  statute 
of  1819.    Smitk  V.  The  State,  1  Stew.  506. 

4.  The  New  York  act  to  suppress  duelling, 
passed  November  5,  1816,  which  declares  that 
any  person,  convicted  of  challenging  another  to 
fight  a  duel,  &e.,  shall  he  inceofable  of  holding, 
or  being  eleeted  to  any  post  of  profit,  trust,  or 
emolument,  dvU  or  miUtary,  under  this  state,'* 
is  constitutional.  Barker  v.  The  People,  3  Cow. 
686.    S.  C.  20  Johns.  467. 

5.  The  declarations  of  the  second  in  a  duel 
are  admissible  evidence  against  the  principal. 
The  Slate  v.  Dupont,  2  M'C^rd,  334. 

6.  In  an  indictment,  under  the  act  of  South 
Carolina  of  December  18, 1812,  it  is  for  a  jury 
to  decide  whether  there  was  a  serious  challenge 
to  fight  a  duel.  l%e  State  v.  Stri^dand,  2  N.  d^- 
M.  181. 

7.  An  indictment  for  sending  a  written  chal- 
lenge to  fight  a  duel  will  not  lie,  under  the  act 
of  Vermont,  March,  1797,  **  for  the  punishment 
of  certain  inferior  crimes  and  misdemeanors." 
StaU  V.  S,  S.  1  Tyler,  180. 

B.  An  attorney  at  law  is  not  bound,  as  a  requi- 
site of  admission  to  the  bar,  in  Virginia,  to  take 
the  oath  preseribed  in  the  act  against  duelling, 
the  practice  of  law  not  being  an  t^fiee,  or  place, 
under  tiie  commonwealth.  Leigh's  case,  1  Munf. 
46B. 

9.  The  act  of  South  Carolina  of  1812,  a^inst 
sending  a  challenge,  is  not  unconstitutional. 
Tha  Btau  v.  Dupout^  9  M  Cord,  334. 


10.  The  act  of  South  Carolina  of  1812,  against 
sending  a  challenge,  embraces  the  principals  in 
a  duel  and  challenge,  ib. 

11.  An  indictment  for  sending  a  challenge,  in 
the  form  of  a  letter,  to  fight  a  duel,  need  not  set 
out  the  words  of  the  letter,  nor  the  substance 
thereof.  Brown  v.  Commonwealth,  2  Virg.  Cas. 
516. 

12.  A  ma  torn  action  cannot  be  entertained  by 
an  individual  for  his  own  use,  and  that  of  the 
trustees  of  a  county  seminary,  to  recover  the 
penalty  incurred  by  sending  a  challenge.  Yoeum 
V.  Daniel,  1  J.  J.  Marsh.  14. 

13.  A  declaration  in  debt,  under  the  Kentucky 
duelling  act,  sufficiently  states  the  challenge  to 
have  been  ^iven  in  the  state,  by  alleging  it  to 
have  been  given  in  a  certain  county  and  circuit. 
Heard  v.  Faris,  1  Litt.  245. 

14.  An  indictment  for  challenging  to  fight  a 
duel,  containing  a  copy  of  the  challenge,  which 
seems  merely  a  demand  of  satisfaction,  and  aver- 
ring that  it  was  intended  and  understood  as  a 
chulenge  to  fight  with  deadly  weapons,  is  suf- 
ficient, if  supported  by  oral  evidence  of  such 
meaning.     Commonwealth  v.  Pope,  3  Dana,  418. 


DUTIES. 

1.  No  duties  can  accrue  on  an  importation  of 
prohibited  goods.  They  are  forfeited  by  the  act 
of  importation.  M'Lane  v.  U.  States,  6  Pet. 
404. 

2.  The  importers  of  goods  are  personally  liable 
for  the  duties  on  goods  imported ;  the  lien  of  the 
United  States  is  not  upon  the  goods  alone.  Mer- 
edith V.  V,  States,  13  Pet.  486.  The  United 
States  may  retain  in  their  hands  the  money  of 
the  surety  on  bonds  for  duties  which  are  not 
paid,  until  a  suit  is  decided  for  the  recoveiy  of 
the  money  from  the  principal  of  the  bond.  ih. 

3.  The  United  States  have  no  general  lien  on 
merchandise,  the  property  of  the  importer,  for 
duties  due  by  him  on  other  importations.  Har- 
ris V.  Dennie,  3  Pet.  292.    6  Pick.  360. 

4.  Duties  accrue  as  soon  as  the  goods,  whether 
prize  or  not,  are  voluntarily  imported,  for  the 
condemnation  relates  back  to  the  time  of  impor- 
tation.   Prince  v.  U.  States,  2  Gallis.  204. 

5.  Duties  upon  imported  goods  do  not  accrue 
until  their  arrival  at  the  port  of  entry.  U.  States 
V.  VoweU,  5  Cranch,  368. 

6.  Duties  accrue  upon  the  arrival  in  port,  with 
an  intent  to  unlade  the  cargo  there,  and  not  upon 
the  entry  of  the  goods  at  the  custom-house..  The 
importation  is  complete  on  such  arrival.  U. 
States  V.  lAndsey,  1  Gallis.  365.  U.  States  v. 
Arnold,  ib.  348. 

7.  There  is  no  statute  of  the  United  States, 
nor  principle  of  law,  which  requires  an  entry  to 
be  made,  in  order  to  render  an  importation  of 
merchandise  complete.  Perots  v.  U.  States,  Pet. 
C.  C.  256.  The  arrival  of  a  vessel  at  her  port 
of  destination,  with  intent  to  land  her  cargo,  con- 
stitutes an  importation,  ib. 

8.  To  constitute  an  importation,  so  as  to  at- 
tach the  right  to  duties,  it  is  necessary  not  only 
that  there  should  be  an  arrival  within  the  limits 
of  the  United  States  and  a  collection  district,  but 
also  within  the  limits  of  some  port  of  entry,  ^r- 
nold  V.  U,  States,  9  Cranch,  104. 

9.  The  lien  for  duties  on  imported  goods  can- 
not be  enforced  by  a  libel  in  the  admiralty,  as 
the  revenue  jurisdiction  of  the  district  courts 
proceeding  in  rem  is  confined  to  teixures  for  for- 
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feitures  under  the  laws  of  impoflC,  &c. ;  the  rem- 
edy is  by  a  init  at  common  law.  U,  States  ▼. 
Chests  of  Tea,  12  Wheat.  487. 

1U.  Although  a  mere  intention  to  evade  the 
payment  of  cfuties  ii  not,  in  itself,  a  cause  of 
forfeiture,  yet,  when  a  question  arises  whether 
an  act  has  been  committed  which  draws  after  it 
that  consequence,  such  intention  will  justify  the 
court  in  not  putting  on  the  conduct  of  the  party, 
in  respect  to  the  act  in  question,  an  interpreta- 
tion as  favorable  as,  under  other  circumstances, 
it  would  be  disposed  to  do.  The  Robert  Edwards^ 
6  Wheat.  187. 

11.  Where  captured  goods  are  brought  into 


the  United  States  by  superior  force,  ot  inevita- 
ble accident,  they  are  not  deemed  ii  ipc  ted,  in 
the  sense  of  the  law,  so  as  to  be  liable  to  pa? 
duties.  If,  however,  such  goods  are  aAerwaru 
sold,  or  consumed  in  the  country,  they  become 
liable  to  duties.  The  Concord,  9  Cranch,  387. 
Where,  therefore,  captured  goods,  claimed  by  a 
neutral,  were  sold  by  consent,  under  an  order 
of  court,  and  afterwards  the  final  proceeds  were 
ordered  to  be  restored  to  such  owner,  —  it  wsi 
held,  that  the  amount  of  the  duties  due  the 
United  States  upon  the  importation  of  the  goodi 
must  be  paid.  ib. 


E. 


EASEMENT. 

1.  The  legislature  are  not  restricted  to  taking 
a  mere  easement  in  the  land  of  a  citizen ;  they 
may  take  the  entire  right.  Railroad  v.  Dams,% 
Dev.  &  Batt.  451. 

2.  A  license  to  enter  upon  another's  land, 
without  consideration,  is  not  a  right  of  way,  but 
a  mere  authority,  personal  to  the  grantee,  and 
revocable  at  any  moment.  Ex  parte  Cobum,  1 
Cow.  568. 

3.  An  easement  in  the  soil  of  another  may  be 
acquired  by  twenty  years*  adverse  and  uninter- 
rupted enjoyment.  Melvin  v.  WhiHiig,l2  Pick.  184. 

4.  In  order  that  the  use  of  an  easement  in 
another's  land,  for  twenty  years,  may  be  suffi. 
cient  ground  of  presumption  of  a  grant,  it  is 
incumbent  on  the  party  claiming  the  easement 
to  prove  that  the  use  was  adverse,  that  is,  under 
a  claim  of  right,  with  the  knowledge  and  acqui- 
escence of  the  owner  of  the  land,  and  that  it  was 
uninterrupted.  Sargent  v.  Ballard,  9  Pick.  251. 
Gloucester  v.  Beach,  2  Pick.  60,  note.  Medford 
V.  PraU,  4  Pick.  222.  Gayetty  v.  Bethune,  14 
Mass.  49,  55. 

5.  If  the  owner  of  an  easement  in  land  be- 
come owner  of  the  land,  such  unity  of  posses- 
sion extinguishes  the  easement,  which  cannot 
be  afterwards  claimed  without  a  new  grant. 
Grant  v.   Chase,  17  Mass.  443. 

6.  But  where  a  person  holds  land  by  a  defec- 
tive title,  and  an  easement  in  the  same  land  by 
a  valid  title,  the  easement  is  not  extinguished 
by  unity  of  possession.  T)fler  v.  Hammond,  11 
Pick.  193. 

7.  An  owner  of  land  enjoyed  an  easement  less 
than  twenty  years,  and  left  the  country.  The 
commonwealth  confiscated  and  sold  his  land, 
and  the  purchaser  enjoyed  the  easement.  Held, 
that  the  time  of  enjoyment  could  be  reckoned 
only  from  the  time  of"^  the  sale  by  the  common- 
wealth. Sargent  v.  Ballard,  9  Pick.  251.  But 
presumption  of  a  grant  arises  from  twenty  years' 
uninterrupted  adverse  enjoyment  by  privies  in 
estate,  ib. 

8.  The  encroachment  by  one  party  upon  a 
way  held  in  common,  by  building  part  of  the 
wall  of  a  house  upon  a  portion  of  it,  and  en- 
closing another  portion  within  a  fence,  works  an 
extinguishment  by  operation  of  law  \  especially 
where  the  other  party  sells  his  interest  after 
such  proceedings,  and  the  purchaser,  on  his  part, 
acquiesces  in  what  has  been  done.  Coming  v. 
Qouldf  16  Wend.  531.    The  acts  reUed  upon  to 


show  an  extinguishment  must  be  such  as  clear- 
ly to  indicate  an  intention  to  abandon  the  right 
to  the  easement,  ib.  Where  a  party  relinquishes 
the  enjoyment  of  an  easement,  or  servitude,  it 
lies  with  him  to  show  an  intention  to  resume 
the  use  of  it  within  a  reasonable  time ;  and 
where  there  are  no  circumstances  to  iiioicate  a 
merely  temporary  suspension,  a  bona  fide  pur^ 
chaser  will  be  protected  in  the  enjoyment  of  the 
property,  as  it  appeared  at  the  time  of  his  pui^ 
chase,  ib.  An  uninterrupted  adverse  user  of 
20  years,  in  New  York,  in  analogy  to  the  stat- 
ute of  limitations,  in  regard  to  the  right  of  entry, 
confers  a  complete  prescriptive  title  to  a  way,  or 
other  easement,  or  servitude ;  and  the  extent  of 
the  way  is  governed  by  the  user.  ib.  Where 
the  case  is  questionable,  the  usual  course  is  to 
leave  it  to  a  jury,  to  presume  a  grant,  or  not; 
but  where  the  fact  of  adverse  possession  is  be- 
yond dispute,  the  law  itself  raises  the  presump- 
tion, ib.  The  non-user  of  an  easement  is  an 
abandonment  of  it;  but  to  establish  such  an 
answer  to  a  claim  of  a  right  of  way,  the  enjoy- 
ment of  the  right  must  have  totally  ceased  for 
the  same  lengu  of  time  that  was  necessary  to 
create  the  original  presumption,  ib.  A  non^user 
for  20  years  affords  a  presumption,  either  that 
the  former  presumptive  right  was  extinguished  in 
favor  of  some  other  adverse  right,  or  if  no  such 
adverse  right  appears,  that  it  has  been  surren- 
dered, or  never  had  existence,  ib.  A  permanent 
obstruction  by  one  party,  insisted  on  by  the 
other,  may  operate  as  an  extinguishment  of  a 
common  way,  though  such  obstruction  has  ex- 
isted for  a  period  less  than  20  years,  ib.  In 
such  case,  it  matters  not,  in  pn  action  on  the 
case,  by  the  party  who  claims  the  common  way, 
that  the  other  party  had  taken  into  his  possession, 
in  severalty,  more  than  he  was  entitled  to ;  if  he 
has  done  so,  his  remedy  is  in  an  action  of  tres- 
pass quare  dausum.  ib. 

9.  An  easement,  which  was  appurtenant  to 
the  freohold  estate  of  a  dowager,  was  held  to 
cease  with  that  estate.  Hoffman  v.  Socage,  15 
Mass.  130. 

10.  A  right  of  way,  or  other  easement,  appur- 
tenant to  land,  will  pass  by  a  grant  of  the  land 
without  an  express  grant  of  the  easement,  or 
the  privileges  and  appurtenances,  and  although 
such  easement  be  not  strictly  necessary  to  the 
enjoyment  of  the  land  granted.  Kent  v.  Wmite, 
10  Pick.  138. 

11.  The  conveyance  of  a  specific  piece  ot 
ground  carved  out  of  a  larger  piece  held  by  the 
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grantor,  and  desoribed  by  metee  and  boands, 
*'with  all  the  privileges  and  appurtenances 
thereto  helongin?,"  carries  nothing  which  is 
not  included  within  the  boundaries,  and  a  right 
of  way  throuffh  the  premises  of  the  grantor  does 
not  pass  under  these  words.  Grant  v.  Chase, 
17  Mass.  443.  Gayetty  y.  Bethune,  14  Mass.  49. 
MUUr  Y.  Bristol,  12  Pick.  550. 

12.  By  deed  A  conveyed  to  B  a  small  portion 
of  a  tract  of  land,  with  an  easement,  to  dig  and 
carry  away  iron  ore,  on  certain  conditions,  from 
the  residue  of  the  tract,  which  was  not  con- 
veyed. It  was  held,  that  such  easement  was 
not  appurtenant  to  the  small  tract,  and  would 
not  pass  by  a  sheriff's  sale  of  the  small  tract  so 
conveyed.     Grubb  v.  Guilford,  4  Watts,  223. 

13.  An  action  on  the  case  does  not  lie  against 
a  person  for  erecting  a  fence  on  his  own  land, 
whereby  he  obstructs  the  lights  of  his  neighbor, 
let  the  notice  be  what  it  may,  if  the  lights  be 
not  ancient  lights,  or  his  neighbor  has  not  ac- 
quired a  right,  by  grant,  or  occupation,  and 
acquiescence.  Malum  v.  Brown,  13  Wend. 
261. 

14.  Where  one  sells  a  messuage,  having  doors 
or  windows  opening  into  a  vacant  lot,  adjoining 
and  belonging  to  the  vendor,  without  reserving 
a  right  to  build  on  such  lot,  or  to  stop  the  doors 
and  windows,  neither  he,  nor  his  grantee  of 
such  lot,  can  lawfully  stop  them.  Story  v. 
Odin,  12  Mass.  157.  Grant  v.  Ckase,  17  Mass. 
443. 

15.  The  owner  of  a  house,  not  ancient,  has 
not  such  an  easement  in  the  adjoining  land,  as  a 
support  for  his  foundation  wall,  as  to  render  the 
owner  liable  to  an  action  for  removing  the  soil, 
and  thereby  weakening  the  foundation.  T%urs» 
tan  V.  Hancock,  12  Mass.  220.  Callendsr  v. 
Mardk,  1  Pick.  418. 

16.  The  right  of  egress  and  regress  over  land, 
or  of  fishing  and  fowling,  does  not  give  the  right 
of  taking  wood,  grass,  or  any  thing  appurtenant 
to  the  ownership  of  the  soil.  Emans  v.  TVcm- 
btiU,  2  Johns.  313. 

17.  The  partv  who  enjoys  the  benefit  of  an 
easement,  is  to  keep  it  in  repair,  unless  there  be 
an  express  contract,  or  prescriptive  right,  to  the 
contrary.     Doane  v.  Badger,  12  Mass.  65. 

18.  An  easement  claimed  in  the  land  of 
another  is  not  subject  to  the  statute  of  limita- 
tions ;  it  cannot  be  constant,  exclusive,  and  ad- 
verse.    Cooper  V.  Smith,  9  S.  &  R.  26. 

19.  A  reservation,  in  a  grant  or  lease,  of  a  mill- 
site,  is  a  reservation  of  the  soil  of  the  mill-site, 
not  of  a  mere  easement.  Jackson  v.  VermUyea, 
6  Cow.  677. 

20.  Twenty  years'  possession  of  an  easement, 
or  use  of  a  watercourse,  is  a  conclusive  pre- 
sumption of  right,  if  unexplained.  Hazard  v. 
RoHusan,  3  Mason,  272. 

21.  Mere  priority  of  occupancy  of  the  flowing 
water  of  a  river,  creates  no  right.  GUman  v. 
TUtan^  5  N.  Hamp.  231. 

22.  Adverse  enjoyment  of  water  on  a  stream, 
for  a  period  less  than  twenty  years,  is  not  alone 
sufficient  to  warrant  a  presumption  of  a  right,  ib, 

23.  A  grant  of  land  bounding  on  or  near  a 
pond  and  stream,  reserving  the  mill  and  water 
privilege,  is  a  reservation  of  the  right  of  flowing 
the  land  as  far  as  necessary,  convenient,  or  cus- 
tomary ;  and  the  grantee  takes  subject  to  such 
easement,  which  is  not  considered  as  an  incum- 
brance.   Pettee  v.  Hawes,  13  Pick.  323. 

24.  Where  a  right  exists  to  use  a  certain 
quanti^  of  water,  a  change  in  the  mode  or  ob- 
jects of  the  use,  withoat  increasing  the  quantity, 


is    not    actionable.      BuUen  y.   Rumuils^  2  N. 
Hamp.  255. 


EJECTMENT. 

I.  When  ana  for  what  it  lies. 
II.  Of  the  Tide  which  will  support  it. 

III.  Of  the  Parties,    (k.)  Landlord  and  Tenant, 

and  herein  ofJfotice  to  quit,  (b.)  Mort' 
gagor  and  Mortgagee,  (c.)  Joint  Ten* 
ants,  and  Tenants  in  eomnum.  (  d.)  Otk* 
er  Parties. 

IV.  Of  the  Declaration,  and  Service  of  the  same, 
y.  Of  .Appearance,  and  attendant  Proceedings, 

and  herein  of  the  Admission  of  the  Land  • 

lord  to  defend. 
VI.  Of  the  Pleadings  and  Defence. 
VII.  Of  the  Evidence. 
VIII.  (^  the  Verdict,  Jitdgment,  and  subsequent 

Proceedings. 
IX.  Of  mesne  Profits. 

I.   When  and  for  what  it  lies. 

1.  In  order  to  maintain  ejectment,  there  must 
be  a  disseizin  or  wrongful  possession  at  the  com- 
mencement of  the  suit.  Cooley  v.  Pe^field,  1 
Verm.  244. 

2.  Whenever  a  right  of  entry  exists,  and  the 
interest  is  tangible,  so  that  possession  can  be  de- 
livered, ejectment  will  lie  for  it.  Jackson  v. 
Bud,  9  Johns.  298. 

3.  The  reservation  of  **  the  right  and  privilege 
of  erecting  a  mill-dam  at  a  certain  place  de- 
scribed, and  to  occupy  and  possess  the  premises 
without  any  hinderance  or  molestation  nrom  the 
grantee,  or  his  heirs,"  is  an  interest  in  lands 
sufficient  to  support  ejectment,  ib. 

4.  It  is  well  settled  that,  where  one  joint-ten- 
ant, or  tenant  in  common,  has  ejected  his  co- 
tenant,  or  withheld  the  possession  from  him,  the 
person  so  ejected,  or  held  out  of  possession, 
may  maintain  ejectment  against  the  ejector,  or 
perAon  in  possession.  H%ite  v.  Sayre,  2  Ham. 
110. 

5.  Ejectment  lies,  though  the  lessor  of  the 
plaintiff,  and  the  defendant,  are  living  on  differ- 
ent parts  of  the  tract,  and  claiming  adversely. 
Dobbins  v.  Stephens,  1  Dev.  &  Batt.  5. 

6.  Ejectment  may  be  maintained  against  a 
vendee  entering  into  possession  by  arrest  of  the 
vendor,  and  who  fails  to  perform  his  contract,  on 
showing  notice  from  the  vendor  that  the  con- 
tract is  at  an  end.  Jackson  v.  Moncrief,  5  Wend. 
26.  Vide  Hawn  v.  Jforris,  4  Binn.  77.  Mitchell 
V.  De  Roche,  1  Teates,  12.  Marlin  v.  WUlink,  7 
S.  &  R.297.  Harle  v.  MCoy,  7  J.  J.  Marsh. 
318. 

7.  A  sheriff's  deed,  since  the  act  allowing  re- 
demptions, in  New  York,  does  not  give  the  right 
to  the  purchaser  to  take  possession :  it  must  be 
recovered  by  ejectment.  Evertson  v.  Sawyer,  2 
Wend.  507. 

8.  Where  a  tenant  for  life,  without  impeach- 
ment for  waste,  suffers  the  land  to  be  sold  for 
taxes,  he  forfeits  the  estate  for  life,  and  the  re- 
versioner may  recover  in  ejectment.  M^MU^ 
Ian  V.  Roibhins,  5  Ham.  28.  So  if  the  tenant 
holds  the  land  in  trust  for  minors,  ib. 

9.  A  mother,  after  the  death  of  the  father,  in- 
testate, devises  to  a  daughter  a  plantation,  on 
condition  that,  on  her  coming  of  age,  she  should 
release  to  her  brothers  her  right  to  the  lands  de- 
scended from  her  father;  uie  daughter  takes 
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poBMBsion  of  the  plantation  doTised  to  her,  and 
the  orphans*  court  divide  the  estate  of  the  father 
iMtween  the  brothers.     Held,  that  the  daughter 

1  .'iffht  maintain  ejectment  for  her  share  of  the 
'  ther's  estate.     Den  v.  Colson,  2  Penn.  877. 

10.  Ejectment  lies  for  an  island  without  a  sur- 
sy.     Hunter  y.  Meason^  4  Yeates,  107. 

11.  When  he  who  has  the  fee  of  land  allows 
.nother  to  erect  buildings  thereon,  under  a  con- 
fact  that,  when  thej  are  complete,  he  will  ei- 
4ier  pay  for  them  or  convey  the  land,  at  his  own 
Section,  and,  he  not  making  his  election,  the 
4her  continues  in  occupation,  ejectment  will 
ae  by  the  occupant  upon  an  ouster  during  such 
>ccupation.  And  if  a  creditor  of  him  who  hath 
the  fee  levy  an  execution  on  the  land,  the  build- 
mgs  haying  been  reserved  out  of  his  original  at- 
tachment, and  not  being  appraised  in  his  levy, 
ejectment  will  lie  by  the  creditor  of  the  occupant, 
who  has  levied  his  execution  previously  on  any 
lection  of  the  buildings.  King  v.  CaUin,  1  Tyler, 
{55. 

12.  Ejectment  is  the  appropriate  remedy  to 
regain  possession  where  a  widow  has  been 
evicted  of  the  mansion-house  of  her  husband, 
and  the  plantation  thereto  belonging,  before  an 
assignment  of  dower.  Stokes  v.  Sf^Uister^  2 
Mis.  163. 

13.  But  dower  cannot  be  recovered  in  such 
action  until  it  has  been  assigned.  Jackson  v. 
Vanderheyden^  17  Johns.  167. 

14.  Nor  oan  the  widow's  grantee  maintain 
ejectment  for  it  previous  to  its  assignment. 
Jones  V.  HoUopeteTy  10  S.  &  R.  326. 

15.  A  plaintiff  in  ejectment  may  recover 
against  a  widow  holding  possession  of  the  land, 
of  which  her  husband  died  seized,  and  having  a 
right  of  dower,  if  it  do  not  appear  that  the  land 
in  controversy  was  assigned  her  as  her  dower,  or 
was  attached  to  the  mansion-house  of  her  hus- 
band at  the  time  of  his  death.  Moore  v.  GilHam^ 
5  Munf  346.     Chapman  v.  Armisteady  4  ib.  382. 

16.  If  an  entry  and  demand  is  made  by  the 
owner  of  land,  his  grantee,  and  those  claiming 
under  him,  may  support  an  ejectment  without 
further  entry.  Gtoynn  v.  Jones,  2  Gill  &,  Johns. 
173. 

17.  Ejectment  does  not  lie  for  a  right  of  way, 
or  other  easement.    Judd  v.  Leonard,  1  Chip .  204 . 

See  Easemeitt. 

18.  Nor  will  it  lie  for  an  incorporeal  heredita- 
ment.    Black  V.  Hepburn,  2  Teates,  331. 

19.  The  deed  of  a  person  out  of  possession,  be- 
ing void,  does  not  preclude  him  from  maintain- 
ing ejectment  to  recover  possession  of  the  same 
premises.    Jackson  v.  Vredenbergk,  1  Johns.  159. 

20.  A  son  remaining  in  possession  of  premises 
after  his  father's  decease,  under  a  mere  family 
arrangement,  without  legal  proceedings  being 
had  therefor,  cannot  maintain  ejectment.  Board' 
man  v.  BatUett,  6  Verm.  631. 

21.  A  purchaser  at  a  sheriff's  sale,  under  a 
judgment  for  the  lien  of  mechanics  upon  build' 
ings,  for  their  labor  and  materials,  entered  ac- 
cording to  the  law  of  Pennsylvania,  of  the  equi- 
table ownership,  cannot  maintain  ejectment 
against  the  proprietor  of  the  lot  of  ground  on 
which  the  building  stands.     Carson  v.  Boudinot, 

2  Wash.  C.  C.  33. 

22.  Where  a  person  entered  into  and  improved 
land,  by  the  permission  of  a  tenant  in  common 
of  the  land,  and  a  partition  was  afterwards  made 
in  1793,  it  was  held,  that  the  person  to  whose 
share  the  land  in  question  had  fallen  could  not 
maintain  ejectment  for  it,  without  tendering  to 
the  tenant  the  value  of  the  improyements  both 


before,  and  for  all  the  time  since,  the  partitHm, 
after  deducting  for  the  use  and  occupation  of 
the  land.    Jaatson  v.  Creal,  13  Johns.  116. 


II.     Of  the  Title  which  toiU  support  it, 

23.  In  an  action  of  ejectment,  the  plaintiff 
must  show  a  right  of  entry,  or  a  right  of  pos- 
session.   Hylton  V.  Brown,  1  Wash.  C.  C.  204. 

24.  A  lessor  in  ejectment  ought  to  have  a 
subsisting  legal  title  or  interest  in  the  premises. 
Jackson  V.  Sdover,  10  Johns.  368.  Jackson  v. 
Paul,  2  Cow.  502.  Jared  v.  GoodtitU,  1  Blackf.  29. 

25.  A  grantee,  whose  grantor  had  neither  title 
nor  possession  when  he  conveyed,  cannot  main- 
tain ejectment  against  the  tenant  in  possession. 
Tabb  V.  Baird,  3  Call,  475. 

26.  In  ejectment,  the  plaintiff,  in  deducing  hn 
title,  must  show  a  grant  of  the  land,  and  a  regu- 
lar title  from  the  grantee,  or  seizin  of  the  land, 
and  a  dying  seized  of  the  person  under  whom 
the  lessor  of  the  plaintiff  derives  his  title,  and  a 
regular  title  from  the  person  dying  seized,  or 
20  years*  uninterrupted  and  exclusive  pos- 
session of  the  land.  Plummsr  v.  Lane,  4  Uar 
<&  M'Hen.  72. 

27.  Ejectment,  in  Pennsylvania,  is  an  equita- 
ble action,  and  wherever  chancery  will  execute 
a  trust,  or  decree  a  conveyance,  the  Pennsyl- 
vania courts  will  direct  a  recovery  in  ejectment. 
The  jury  are  merely  to  ascertain  the  facts  ;  the 
court  are  judges  whether  the  plaintiff  is  entitled 
to  relief,  and  the  mode  of  relief.  Peebles  v.  Read- 
ing, 8  S.  &  R.  484. 

28.  The  legal  fictions  giving  form  to  the  ac- 
tion of  ejectment  are  under  the  equitable  control 
of  the  court ;  but  in  determining  &  question  of 
title,  the  court  is  to  be  governed  by  rules  of  law. 
Denn  v.  AUen,  1  Penn.  35,  49. 

29.  Where  a  person  dies  possessed  of  land,  it 
is  prima  fade  evidence  of  title  in  his  heini  by 
descent.  Per  Kent,  C.  J.  Smith  Y.LoriUard,  10 
Johns.  338. 

30.  It  is  not  a  prerequisite  to  a  recovery  in 
ejectment,  that  the  plaintiff  should  trace  his 
lessor's  title  back  to  the  government ;  the  legal 
right  of  possession  is  the  subject  of  controversy 
in  this  action,  not  the  ultimate  title  to  the  land. 
Doe  d.  Wood  v.  West,  1  Blackf.  133. 

31.  The  plaintiff  need  not  go  farther  back,  in 
deducing  his  title  in  the  first  instanoe,  than  the 
will  of  a  person  under  whom  he  claims,  who 
died  seized  of  the  land.  The  law  presumes  &  fee 
simple  estate  in  the  devisor,  unless  the  contrary 
is  shown.  West  v.  Ptite,  4  Wash.  C.  C.  691. 
Vide  Shrider  r.Jforgan,  1  Dall.  68. 

32.  Where  plaintiff  and  defendant  claim  un- 
der the  same  ri^ht,  the  plaintiffs  are  not  bonnd 
to  trace  their  title  back  of  him  who  holds  that  < 
right.     Riddle  v.  Murphy,  7  S.  &  R.  230. 

33.  A  purchaser  of  land,  at  a  sheriff's  aaJe, 
takes  the  title  and  privileges  of  the  execution 
debtor.    Jackson  v.  Graham,  3  Caines,  188. 

34.  A  purchaser,  at  a  sheriff's  sale,  of  all  the 
right  and  title  to  land  of  a  mortgagor  in  possea- 
sion,  is  entitled  to  recover  in  ejectment  against 
the  mortgagor,  though  the  mortgagee  was  made 
a  co-defendant,  and  the  mortgage  is  outstanding. 
Jackson  V.  Davis,  18  Johns.  7. 

35.  In  Illinois,  a  sheriff's  deed  which  does  not 
state  the  land  was  not  appraised,  and  unaup* 
ported  by  proof  that  it  was  appraised,  is  insuLf- 
ficient  to  entitle  the  lessor  claiming  under  it  to 
recover  in  an  action  of  ejectment.  Curtis  v.  Doe^ 
Breese,  99. 

36.  'The  plaintiff  in  ejectment  olaimed  title 
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under  a  sheriff's  sale  on  an  expcution  ;  the  exem- 
plification of  the  record  of  the  judgment  stated, 
that  it  was  filed  and  docketed  on  the  22d  of  May ; 
and  the  execution  directed  the  sheriff  to  levy  on 
the  lands  of  which  the  defendant  was  seized  on 
the  2d  of  May.  Held,  that  this  was  not  an  ir- 
regularity which  would  destroy  the  title  of  the 
purchaser ;  and  the  clerk  of  the  court  having 
certified  that  there  was  an  error  in  the  exempli- 
fication, and  that  the  record  was,  in  fact,  filed  on 
the  2d  of  May,  a  new  trial  was  refUsed.  Jack' 
9on  T.  Davis,  18  Johns.  7. 

37.  In  an  ejectment,  by  the  purchaser,  at  a 
sheriff's  sale,  against  the  defendant  in  execu- 
tion, or  those  who  may  claim  under  him,  the 
plaintiff  need  not  show  any  other  title  than  the 
judgment  execution  and  the  sheriff's  deed,  and 
this  Utle  the  defendant  cannot  controvert.  Coop- 
er V.  Galbraitk,  3  Wash.  C.  C.  546.  TUUry  v. 
Wilson^  1  Overt.  236. 

38.  In  ejectment,  by  a  purchaser  at  a  sheriff's 
sale,  against  the  defendant,  a  tenant  in  posses- 
sion, the  plaintiff  is  entitled  to  the  premises,  what- 
ever may  be  the  title  of  the  tenant.  Young  v. 
Jllgeo^  3  Watts,  223. 

39.  In  ejectment,  both  parties  claimed  the 
land  under  execution ;  but  the  defendant's  exe- 
cution, though  first  levied,  was  not  recorded  so 
as  by  law  to  perfect  his  title  until  three  months 
after  the  plaintiff's  title  was  perfected.  It  was 
held,  that  the  plaintiff  should  recover.  Tapliff 
V.  Iknis,  1  Root,  556. 

40.  Where  both  parties  in  ejectment  claim 
by  virtue  of  levies  upon  the  land  under  execu- 
tions, and  the  levies  of  both  ^e  defective,  the 
plaintiff  cannot  recover.  Starr  v.  Leavitt,  2 
Conn.  243. 

41.  Where  a  plaintiff  in  ejectment  produced  a 
patent,  which  had  not  been  granted  for  20  years, 
and  the  defendant  proved  an  outstanding,  elder 
Mtent,  in  another  person,  which  was  barred  by 
20  years'  possession  of  the  defendant,  it  was 
held,  that  the  plaintiff  could  not  recover.  Chiles 
V.  Caikj  1  A.  K.  Marsh.  582. 

42.  In  ejectment,  the  oldest  possession,  though 
less  than  20  years,  carries  with  it  a  presumption 
dT  title  that  is  sufficient  to  put  the  defendant  on 
his  defence,  and  will  overcome  the  later  posses- 
sion of  a  mere  trespasser.  Den  v.  Sinnickson,  4 
Halst.  149. 

43.  In  Maryland,  a  plaintiff  in  ejectment  must, 
at  the  time  of'^instituting  his  suit,  and  at  the  trial 
of  the  cause,  have  a  legal  title  to  the  land  he 
sues  for.  Carroll  v.  Iforwood,  5  Har.  &>  J.  155. 
So,  also,  in  Vermont.  Burton  v.  Austin,  4  Verm. 
105. 

44.  But  in  Pennsylvania,  it  is  sufficient,  if  the 
title  be  proved  before  the  day  laid  in  the  decla^ 
ration.     SigUw  v.  Van  Riper,  10  Wend.  414. 

45.  And  he  must  have  title  at  the  commence- 
ment of  the  suit.   Redman  v.  Sanders,  2  Dana,  68. 

46.  In  Kentucky,  the  lessor  of  the  plaintiff 
must  show  title  at  the  date  of  the  demise.  An- 
derson  v.  Turner,  3  A.  K.  Marsh.  131.  Marshall 
V.  Dimev,  4  J.  J.  Marsh.  388. 

47.  Where  the  title  of  the  lessor,  being  a  life 
estate  only,  ends  before  the  trial  of  the  cause, 
the  plaintiff,  though  he  cannot  turn  the  defend- 
ant out  of  possession,  is  entitied  to  judgment,  so 
as  to  enable  him  to  recover  the  mesne  profits,  but 
with  a  perpetual  stay  of  the  writ  of  possession. 
Jackson  v.  Davenport,  18  Johns.  295. 

48.  In  ejectment,  the  title  of  a  purchiiser  un- 
der an  administrator,  who  sells  under  an  act  of 
the  legislature,  for  payment  of  the  debts  of  the 
deeeased,  shall  prevail  against  a  titie  under  a 
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voluntary  deed,  given  by  the  deceased  in  his 
lifetime.     Manwaring  v.  Dishon^  1  Root,  478. 

49.  The  plaintiff,  in  an  action  of  ejectment, 
offered  evidence  to  prove  that  the  person  under 
whom  he  claimed  had  purchased  and  paid  for 
the  land  in  question,  and  had  been  many  years 
in  possession  of  it ;  but  it  did  not  appear  that  any 
deed  had  been  given,  otherwise  than  from  pre- 
sumption. It  was  held,  that  such  person  had  no 
legal  titie  to  the  land,  and  that  the  plaintiff 
could  derive  none  from  him.  EeUs  v.  Day,  4 
Conn.  95. 

50.  A  party  purchasing  a  void  titie,  however 
bona  fide,  acquires  no  right  to  land.  Hamilton 
V.  ATCuUoeh,  Addis.  272. 

51.  Twenty  years'  adverse  possession  is  suf- 
ficient to  give  a  good  title  in  ejectment.  Den  v. 
AT  Can,  2  Penn.  438.     Den  v.  Alfough,  ib.  446. 

52.  Where  a  title  to  land,  which  is  merely 
equitable  in  its  nature,  gives  a  legal  right  of  en- 
try, by  the  laws  of  a  state,  that  right  having 
once  become  an  established  legal  right,  and  hav- 
ing incorporated  itself,  as  such,  with  property 
and  tenures,  it  remains  a  legal  ri^ht,  notwith- 
standing any  new  distribution  of  judicial  pow- 
ers, and  must  be  regarded  by  the  common-law 
courts  of  the  United  States,  in  such  state,  as  a 
rule  of  decision.     Sims  v.  Irvine,  3  Dall.  425. 

53.  If  the  owner,  being  out  of  possession  of 
land  held  adversely,  convey  the  same  to  another, 
the  titie  still  contmues  in  the  grantor,  and  he 
may  maintain  ejectment.  Williams  v.  Jackson^ 
5  Johns.  489. 

54.  And  where,  in  an  action  of  ejectment, 
several  demises  were  laid,  one  from  the  grantor 
and  another  from  the  grantee  of  such  a  deed, 
it  was  held,  that  the  plaintiff  might  recover, 
though  he  could  not  on  the  demise  of  the  gran- 
tee only.  ib. 

55.  Title  and  seizin  are  always  considered 
united  until  the  contrary  is  shown.  Doe  v.  But- 
ler, 3  Wend.  149. 

56.  On  a  joint  demise  in  ejectment,  none  can 
recover,  without  proving  titie  in  all.  Chiles  v. 
Bridges,  Litt.  Sel.  Cas.  420.  Lynn  v.  Calk,  3  A. 
K.  Marsh.  378.  Conn  v.  Manifee,  2  ib.  241.  Tay^ 
lor  V.  Taylor,  3  ib.  18. 

57.  Where  the  tities  of  the  plaintiff  and  de- 
fendant bear  the  san&e  date,  the  plaintiff  cannot 
recover.     Coleman  v.  Talbot,  2  Bibb,  129. 

58.  Where  a  demise  is  laid  for  one  moiety 
from  one  lessor,  and  for  the  other  moiety  from 
another  lessor,  if  the  title  of  one  of  the  lessors  is 
not  proved,  still  the  plaintiff  may  recover,  ac* 
cording  to  the  title  proved  by  the  other  lessor. 
AUen  V.  Trimhle,  4  Bibb,  21. 

59.  An  ejectment  cannot  be  maintained  on  a 
joint  demise  by  husband  and  wife,  when  the  titie 
was  in  the  husband  alone.  Tucker  v.  Vance,  2 
A.  K.  Marsh.  458. 

60.  A  lessor  in  ejectment  ought  to  have  a  sub- 
sisting title  or  interest  in  the  premises.  Jack- 
son V.  RickmMid,  4  Johns.  483. 

61.  In  the  action  of  ejectment,  an  equitable 
titie  cannot  be  set  up  in  opposition  to  a  legal 
one.     Smith  v.  AUen,  1  Blackf  22. 

62.  The  only  way  in  which  an  equitable  titie 
can  be  assisted,  at  law,  is  by  allowing  the  pre- 
sumption, in  certain  cases,  to  prevail,  that  there 
has  been  a  conveyance  of  the  legal  estate.  Per 
Thompson,  J.    Jackson  v.  Pierce,  2  Johns.  221. 

63.  A  patent,  in  Maryland,  was  held  sufiicient 
evidence  of  title  to  support  an  ejectment.  Sa- 
vory V.  Whayland,  1  Har.  &  M'Hen.  206. 

64.  A  person  who  has  been  in  possession  of 
land  for  ei^ht  or  ten  years,  under  color  of  title. 
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my  reeoTer  ai^miiut  &  mere  intmder  or  tres- 
peaaer.    Jaekson  r.  Hardtr^  4  Johiui.  202. 

65.  To  eonstitate  color  of  title,  there  muBt  be 
an  matnuneiit,  not  obyionalj  defectiTe,  profeaa- 
mg  to  paaa  the  title.  A  aheriff  *a  retam  of  a  aale 
upon  %Ji.fa.  waa  held  not  to  be  auch  an  inatm- 
meiit.     Dohwn,  t.  Murphy^  1  Der.  6c  Batt.  586. 

66.  The  plaintiff  mnat  recorer  bj  the  atrenfth 
of  hia  own  title,  and  not  bj  the  weakneaa  of  that 
of  the  defendant.  Winton  t.  Rodgers^  2  Orert. 
185.  WaUrkauser.  WkiUjib.ZM.  Laney.Retf- 
nard,  2  S.  &,  R.  65.  HaU  t.  Gittings^  2  Har.  A 
J.  112. 

67.  And,  nnleaa  he  can  ahow  a  better  title  than 
the  defendant  in  ejectment,  he  caimot  recover. 
Kennedy  t.  Skeer^  3  Watta,  95.  Jack  v.  Dough- 
erty^  ib.  151. 

o8.  Bat  a  defendant  who  haa  fraudulently  in- 
duced &  plaintiff  to  pnrchaae  a  weak  title  cannot 
avail  himaelf  of  the  rule.  Lane  v.  Reynard,  2 
S.  A  R.  65. 

69.  Poaaeaaion  under  color  of  title  muat  be  & 
continued  poaaeaaion.  Jones  r.  Ridley ,  2  Law 
Rep.  397. 

70.  Where  two  peraona  are  in  mixed  poaaea- 
aion of  the  aame  land,  one  by  title,  and  the  other 
by  wrong,  the  law  conaidera  the  one  who  haa 
the  title  aa  in  poaaeaaion,  to  the  extent  of  hia 
right.     Cheney  t.  Ringgold,  2  Har.  &  J.  87. 

71.  Where  two  in  poaaeaaion  claim  adverae 
excInaiTe  righta  to  the  whole  tract,  the  one  who 
haa  the  beat  title  ia  the  rightful  poaaeaaor.  Ma- 
ther T.  Ministers,  ifc.  3  S.  d&  R.  509. 

73.  Actual  aeizin  ia  a  aufficient  title  for  plain- 
tiff in  ejectment  againat  &  atranger.  EUitkorpe 
T.  Dewing,  1  Chip.  141. 

73.  Plaintiff  in  ejectment  fuling  to  ahow  title 
to  the  whole  of  the  premiaea  may  yet  recover 
fro  tanto.  Chapin  t.  Scott,  1  Chip.  41.  Treon  y. 
Emeriek,  6  Ham.  391. 

74.  Land  waa  demiaed  to  aeveral  peraona  aa 
tenanta  in  common,  aome  of  whom  were  execu- 
tora.  The  land  waa  aold  by  two  of  them,  under 
a  power  in  the  will,  and  afterwarda,  one  of 
thoae  who  had  made  the  aale  purchaaed  from 
the  graatee,  and  took  a  conyeyance  to  himaelf 
&baoTutely.  Held,  that  the  title  become  yeated 
m  him  aolely,  and  that  hia  declarationa,  that  he 
■oeld  in  common  with  hia  eo-deyiaeea,  were  in- 
aufficient  to  entitle  them  to  recover  a  portion  of 
the  land,  aa  tenanta  in  common  with  him.  Jack- 
son y.  Siirtis,  14  Johna.  391. 

75.  Where  the  plaintiff  relied  on  &  judgment 
ia  partition  alone,  which  waa  void,  it  waa  held, 
that  he  could  not  recover,  in  auch  caae,  hia  un- 
divided ahare,  without  deducing  a  regular  title, 
aa  if  no  auch  judgment  had  been  entered.  Jaeb- 
son  V.  Brown,  3  Johna.  459. 

76.  A  deviaed  land  to  hia  aon  B,  in  tail  male ; 
remainder  in  tail  male  to  hia  eldeat  aon,  C ;  re- 
mainder in  tail  male  to  hia  third  aon,  D  ;  remain- 
der in  fee  to  hia  two  dau^htera,  E  and  F,  aa  ten- 
anta in  common.  B  petitioned  the  legialature, 
aetting  forth  that  he  had  only  female  heira,  vis., 
two  oaughtera,  L  and  M,  who  could  not  in- 
herit the  land  after  hia  death,  whereby  it  would 
deacend  to  hia  eldeat  brother,  C,  (who  united  in 
the  petition,)  and  praying  that  an  act  might  be 
paaaed  to  veat  an  estate  of  inheritance  m  fee 
aimple  in  the  aaid  landa  in  hia  female  heira,  in 
caae  he  ahould  have  no  male  heira  at  the  time  of 
hia  death ;  and  in  default  of  iaaue  of  hia  aaid  fe- 
male heira,  that  the  aaid  land  might  deacend  ac- 
cording to  the  will  cf  hia  father.  The  legiala- 
ture paaaed  an  act,  reciting  the  facta  and  the 
prayer  aet  forth  in  the  petition,  and  veating  the 


aaid  land  in  the  aaid  female  heira  of  B,  thm 
heira  and  aaaigna,  with  a  proviao,  that  if  B 
ahould  have  any  male  heira  of  hia  body  at  the 
time  of  hia  death,  or  that  the  aaid  female  heirs 
of  B  ahould  not  have  iaaue,  then  the  land  should 
deacend  and  atand  limited  aa  by  the  will  of  A 
waa  deviaed.  Afterwards,  B  bad  a  aon  bom, 
named  G,  who  died  in  the  lifetime  of  B,  leavinf 
three  daughtera,  H,  J,  and  K.  During  the  life 
of  G,  in  1791,  the  landa  were  conveyed  to  him 
in  fee  by  B,  of  which  he  died  aeized,  leaving  the 
aaid  three  daughtera.  B  afterwarda  died,  leaTinn; 
iaaue  hia  aaid  two  daughtera,  who  entered,  &c. 
They  are  both  dead,  M  having  aurvived  L,  lear- 
ing  a  daughter,  N,  who  ia  married  to  the  de- 
fendant. In  an  action  of  ejectment,  in  the  name 
of  the  leaaee  of  H,  J,  and  K,  it  waa  held,  that 
an  eatate  in  fee  aimple,  by  the  act  of  the  legisla 
ture,  veated  in  the  two  daughtera  of  B,  to  be  de- 
feated and  diveated  out  of  them,  on  the  happen- 
ing of  either  of  two  contingenciea :  lat.  If  B  left 
iaaue  male  at  the  time  of  hia  death ;  and  2d.  If 
B  ahould  die,  without  leaving  iaaue  male  at  the 
time  of  hia  death,  and  hia  two  dauffhtera  ahould 
die  without  leaving  iaaue.  Held,  therefore,  that 
the  plaintiff  was  not  entitled  to  recover.  BeaU 
V.  Harwood,  2  Har.  &.  J.  167. 

77.  The  Connecticut  legialature,  in  1670,  made 
a  grant  of  a  township  to  certain  proprietora,  who 
aet  apart  a  portion  of  it  "  to  the  uae  of  the  min- 
iatry,  to  continue  and  be  improved  for  that  use 
forever.*'  Id  1740,  a  new  aociety  waa  formed 
within  the  limita  of  the  town.  In  1797,  the  two 
societies  agreed  to  make  partition,  and  the  first 
society  released  to  the  second,  for  the  use  of 
their  ministry,  their  right  to  a  certain  portion. 
It  waa  held,  in  an  action  of  ejectment  by  the 
aecond  aociety,  againat  a  tenant  claiming  un- 
der a  lease  from  the  town  executed  in  1794, 
that  they  could  recover,  and  that  the  town,  by 
leaaing  the  landa,  receiving  the  rente,  and  ap- 
plying them  to  the  uae  of  the  miniatry,  from  the 
time  Siey  were  aet  apart  for  that  purpoae  until 
1794,  gained  no  title  by  adverae  poaaesaion,  it 
being  in  trust  for  the  purposes  for  which  it  waa 
set  apart.     Hanchett  v.  King,  4  Day,  360. 

78.  A,  by  his  will,  in  1790,  devised  certain 
landa  to  hia  two  aons  B  and  C,  and  hia  three 
daughtera,  D,  E,  and  F,  in  truat  for  hia  son  G ; . 
and  he  authorized  the  aaid  trustees  to  sell  all  or 
any  part  of  the  landa,  in  order  to  buy  other  landa 
with  the  money  ariaing  from  auch  aale,  for  the 
benefit  of  hia  aon  G,  aa  ahould  appear  to  the  ma- 
jority of  his  trustees  to  be  moat  for  his  Bon*a  ben- 
efit ;  and  if  hia  aon  G  ahould  die  without  lawful 
iasue,  he  then  gave  the  lands  to  the  above-men- 
tioned five  trustees.  In  1793,  G,  B,  C,  and  D, 
sold  the  lands  to  one  H,  in  fee,  and,  on  the  por- 
chaae  money  being  paid,  they  conveyed  the 
landa  to  him.  At  the  time  thia  deed  waa  exe- 
cuted, B,  C,  G,  D,  £,  and  F,  were  all  alive,  and 
of  full  age,  and  D  waa  at  that  time  a  feme  covert, 
and  afterwarda  died,  leaving  four  children.  G 
died  inteatate,  and  without  iaaue,  before  the  death 
of  D.  In  ejectment  by  the  heir  of  one  of  the 
tmateea  againat  H,  for  one  undivided  90th  part 
of  the  lands,  it  waa  held,  that  he  waa  not  en- 
titled to  recover.  Selby  v.  WHUss,  4  Har.  &  J. 
242. 

79.  The  New  Torfc  aot  of  April  6,  1792,  an- 
thorized  the  aurveyor-general  to  aell  auch  Unda 
of  W.  aa  C.  ahould  diacover  to  have  become  for- 
feited by  the  attainder  of  W.,  and  to  pay  the 
money  ariaing  from  auch  sale  to  the  treasurer, 
out  of  which  the  treaaurer  waa  to  pay  the  de- 
mand of  C.  againat  W.  The  aurveyor-general  aold 
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all  the  estate  of  W.  in  a  certain  lot  of  land.  In 
ejectment  by  one  claiming  nnder  the  deed  of  the 
sonrejor-general,  it  was  held,  that  the  act  of 
the  legislature,  and  the  deed  of  the  surrejor- 
general,  were  prima  facie  eyidence  of  title,  suffi- 
cient for  the  plaintiff  to  recoTer.  Jackson  t. 
Betknap^  12  Johng.  96. 

8ft.  The  plaintiff  in  ejectment  cannot  recover 
under  a  demiie  from  a  lessor  who  has  released 
his  interest  to  the  defendant,  he  being  estopped 
hy  such  release  to  claim  any  title.  Jackson  v. 
Foster,  12  Johns.  488. 

61.  A  died,  seized  of  lands,  leayin^  three 
sons,  B,  C,  and  D.  In  ejectment  by  the  heirs 
of  B  against  £,  who  claimed  to  hold  under  D, 
£  offered  in  eridence  the  will  of  A,  dated  in 
1757,  by  which  he  devised  to  his  three  sons,  and 
their  heirs,  his  real  estate,  in  equal  proportions ; 
bnt  it  being  objected  that  the  will  was  void,  on 
account  of  the  insanity  of  the  testator,  £  waived 
the  production  of  the  will,  and  relied  on  a  parol 
partition  of  the  testator's  estate,  between  the 
three  sons,  made  in  1786 ;  a  previous  holding  by 
them  as  tenants  in  common ;  and  the  separate 
possession,  under  the  possession  of  D,  contin- 
ued from  that  time.  Held,  that  though,  when 
a  tenancy  in  common  is  admitted,  a  parol  parti- 
tion, followed  by  possession  under  it,  will  be 
ralid,  yet,  where  the  whole  right  or  title  of  the 
party  setting  up  the  tenancy  in  common,  and 
parol  partition,  is  denied,  a  parol  partition,  and 
possession  under  it,  will  not  be  sufficient  to 
transfer  the  title  ;  that  by  waiving  the  will  of 
A,  the  title  was  to  be  considered  m  B,  as  heir 
at  law,  and  could  not  be  divested  by  parol. 
Jackson  v.  Voshurgky  9  Johns.  270. 

82.  Though,  af^r  a  possession  by  D,  for  so 
long  a  time,  a  tenancy  in  common  mi^ht  have 
been  presumed,  yet,  by  offering  the  will  of  A, 
and  waiving  it,  the  door  was  shut  against  the 
presumption  of  any  other  source  of  title,  ih, 

83.  A  claims  title  by  descent,  and  occupancy 
for  many  years.  B  then  enters,  and  occupies 
the  land  for  37  years,  without  claim,  or  color  of 
title.  It  was  held ,  that  B  claimed  under  A .  Jetck- 
son  y.  Parker,  3  Johns.  Cas.  124. 

84.  A  revolutionary  soldiex  died  in  1781,  hav- 
ing devised  all  his  real  and  personal  estate  to 
his  hiher.  In  1790,  a  patent  was  issued  to  the 
testator  for  a  military  lot,  and  after  the  death  of 
the  father,  the  only  brother  of  the  testator,  in 
1811,  entered  upon  the  lot,  and  in  1814  con- 
veyed it,  in  part,  to  A,  under  whom  the  defend- 
ants claimed.  The  father  had^onveyed  the  lot 
in  1794,  and  the  lessors  of  the  plaintiff  claimed 
nnder  that  conveyance.  Held,  that  the  title  to 
the  lot  was  vested  in  the  testator  at  the  time  of 
his  death,  and  that  he  might  devise  it;  that  the 
father  was  entitled  to  it,  both  as  heir  and  dev- 
isee of  the  son ;  and  that  the  plaintiffs  must, 
eonse<{uenUy,  recover.  Srmitk  v.  Van  Dursen, 
15  Johns.  343. 

85.  Where  a  person  acts,  in  relation  to  land, 
u  executor,  and,  consistently  with  his  duty  as 
such,  permits  another  to  enter  upon  and  occupy 
the  land,  he,  or  those  claiming  under  him,  can- 
not maintain  ejectment  against  such  tenant,  and 
his  declarations,  claiming  the  land  as  his  own, 
ue  inadmissible,  in  support  of  the  action,  as  evi- 
dence of  title.     Jackson  v.  JfVey,  15  Johns.  234. 

86.  Under  the  compact  of  1780,  between  Vir- 
pn'taand  Pennsylvania,  confirming  private  prop- 
erty, and  rights  existing  previous  to  its  date,  it 
was  held,  uiat  the  title  to  land,  acknowledged 
by  the  compact  to  be  in  the  bounds  of  Pennsyl- 
vania, settled  in  1772,    surveyed  and  returned 


to  the  Pennsylvania  land-office  in  1786,  and 
patented  from  Pennsylvania  in  1788,  was  supe- 
rior to  titles  derived  f^om  warrants  from  the 
Pennsylvania  land-office  in  1773,  surveyed  in 
1778,  and  a  patent  founded  on  them,  and  issued 
in  1782.    Marlon  v.  Silk,  11  Pet.  1. 

87.  Where  the  plaintiff,  in  an  action  of  eject- 
ment commenced  in  1809,  showed  title  by  a 
release  made  in  1767,  in  partition  of  eighteen 
twentieths  of  the  premises  in  question,  and 
proved,  by  witnesses,  that  all  the  lots  in  the  pat^ 
ent,  so  divided,  with  which  they  were  acquaint- 
ed, were  held  agreeably  to  that  partition,  and  no 
outstanding  title  in  the  two  remaining  patent- 
ees, it  was  held,  that  it  might  be  legally  inferred, 
that  the  lessors  had  a  perfect  title  to  the  whole. 
Doe  v.   Campbell,  10  Johns.  475. 

88.  Where  a  son,  having  been  in  possession 
of  land  sixteen  years,  received  a  deed  of  the 
same  from  his  father  and  mother,  but  not  ac- 
knowledged by  the  mother,  to  whom  the  title 
belonged  by  inheritance,  it  was  held,  that  the 
acceptance  of  the  deed  was  sufficient  to  repel 
parol  eyidence  that  the  soa  entered  adversely  to 
her  title,  or  that  if  the  possession  had  been  ad- 
verse, it  ceased  tor  be  so  on  accepting  the  deed. 
Jackson  V.  Sears,  10  Johns.  435. 

89.  Where  a  person,  who  recovers  in  an  action 
of  ejectment,  takes  possession,  and  conveys  the 
land  to  a  third  person  for  a  valuable  considera- 
tion, who  enters,  such  entry  and  possession  af> 
ford  strong  prima  facie  evidence  of  right.  Jack- 
son  v.  Bichtmyer,  13  Johns.  367. 

90.  The  question  in  an  action  of  ejectment 
is  not  whether  the  plaintiff  h-is  entered,  but 
whether  he  may  enter,  on  the  land  in  dispute ; 
therefore,  an  entry  is  not  necessary  to  maintain 
an  action  of  ejectment.  Rugge  v.  Ellis,  1  Bay, 
107.  Jackson  v.  Crysler,  1  Johns.  Cas.  12a. 
Miller  v.  Shaekleford,  3  Dana,  289.  Carlisle  v. 
Stittler,  1  Pennsyl.  6. 

91.  If  a  tenant  in  tail  alien  in  fee,  the  issue 
in  tail,  after  the  death  of  such  tenant,  may  bring 
ejectment  to  recover  the  premises,  without  an 
actual  entry.     Den  v.  Robinson,  2  Sonth.  689. 

92.  So  also  a  grantee  from  the  commonwealth 
may  maintain  ejectment  before  making  an  ac- 
tual entry  upon  the  land ;  and  twenty  years'  ad- 
verse possession,  in  fact,  is  requisite,  to  bar  the 
ejectment.     Innes  v.  Crawford,  2  Bibb,  412. 

93.  But  the  plaintiff  must  Show  a  legal  right 
to  entry  in  general,  and,  unless  under  special 
circumstances,  the  defendant  should  be  let  in 
to  prove  the  title  one  merely  equitable.  Cooper 
V.  Galbraith,  3  Wash.  C.  C.  546.  BoUs  v.  Skidds, 
3  Litt.  32. 

94.  There  can  be  but  one  right  of  entry. 
Botts  V.  Skidds,  3  Litt.  32. 

95.  The  grant  of  a  privilege  to  erect  a  ma- 
chine and  building  upon  land,  without  defining 
the  place  where  they  are  to  be  erected,  or  the 
quantity  of  ground  which  is  to  be  occupied,  does 
not,  without  an  actual  entry  and  location,  confer 
such  a  right  as  to  enable  the  lessee  to  maintain 
ejectment.     Jackson  v.  May,  16  Johns.  184. 

96.  Twelve  years'  seizin  of  the  freehold,  and 
dying  seized,  will  give  a  right  of  entry  against 
a  tortious  holder ;  and  evidence  of  such  seizin 
is  sufficient  to  support  ejectment,  unless  the 
tenant  show  a  paramount  title.  Den  v.  MCan^ 
2  Penn.  438. 

97.  A  descent  cast  does  not  prevent  the  bring- 
ing of  an  ejectment,  though  no  entry  has  been 
made  by  the  plaintiff.  Mockbee  v.  ClageU,  2 
Har.  db  MHen.  1. 

98.  A  warrant,  survey,  and  payment  of  the 
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poTchaae  monej,  are,  in  PennajlTania,  snfficient 
to  giye  a  legal  light  of  entry  in  ejectment. 
WiUimk  V.  J&es,  Pet.  C.  C.  429. 

99.  Continuing  possession  with  claim,  for  fif- 
teen jears,  is  sufficient  title  for  plaintiff  in  eject- 
ment.    Barlow  ▼.  Bowns^  Brajrt.  135. 

100.  A  plaintiff  in  ejectment,  cluminff  prem- 
ises in  fee,  may  recover,  though  he  miSLes  out 
a  title  by  possession  only.  Day  t.  Alverson^  9 
Wend.  223.  Devateh  y.  Aetoyam,  3  Ham.  57. 
Cineinnad  t.  WkiU^  6  Pet.  431. 

101.  So  ejectment  may  be  maintained  by  one 
who  has  never  been  in  actual  possession.  Rood 
T.  WiUard^  Brayt.  67. 

102.  In  ejectment,  possession,  accompanied 
with  a  claim  of  ownership  in  fee,  is  prima  facie 
evidence  of  such  an  estate.  Such  effect,  how- 
ever, is  limited  to  the  claim  actually  made,  and 
a  claim  of  a  different  kind  cannot  afterwards  be 
set  up  for  the  purpose  of  aiding  the  first.  Jtuk- 
»on  V.  Porter^  raine,  457. 

103.  Thus,  where  one  claimed  title  by  an  In- 
dian deed,  confirmed  by  an  agent  of  the  British 
government,  who  could  not  lawfully  confirm  it, 
it  was  held,  that  no  other  kind  of  confirmation, 
and  no  other  deed,  could  be  set  up  to  help  the 
possession,  and  that  any  presumption  of  the  ex- 
istence of  a  deed  was  to  be  confined  to  such  a 
one  as  was  originally  asserted,  ih. 

104.  In  ejectment,  where  neither  party  has 
title,  the  one  showing  the  prior  possession  shall 
recover,  unless  the  last  possession  has  been  ad- 
verse for  twenty  years.  Jackson  v.  Hubble,  1 
Cow.  613. 

105.  And  where  one  in  possession  of  land, 
without  title,  quitclaims  the  land,  and  the 
^antee  enters  upon  and  improves  a  part,  claim- 
mg  title  under  his  deed,  the  possession  of  the 
residue  continuing  in  the  grantor,  the  possession 
of  the  grantor  is  the  possession  of  the  grantee, 
and  the  latter  may  maintain  ejectment,  grounded 
on  such  possession,  against  any  one  who  is  in 
by  subsequent  possession,  without  title,  ib. 

106.  Prior  possession  by  an  ancestor,  claiming 
title,  is  sufficient  for  the  heir  to  recover  upon,  in 
ejectment,  against  a  subsequent  possession  of 
less  than  20  years  without  title.  Ludlow^ s  Heirs 
v.  Jf  Bride,  3  Ham.  240. 

107.  Although  an  action  of  ejectment  is  found- 
ed in  fictions,  yet,  for  all  the  purposes  of  the 
suit,  the  lease  is  to  be  deemed  a  real  possessory 
title.     Robinson  v.  Campbell,  3  Wheat.  212. 

108.  Adverse  possession  and  color  of  title 
must  accompany  seven  years*  possession,  to 
give  a  title  to  land.  Dudley  v.  Strange,  2 
Hayw.  12. 

109.  Where  there  is  an  entry  by  color  of  a 
deed,  the  possession  is  deemed  to  extend  to  the 
bounds  of  the  ^ee^,  Ellicott  v.  Pearl,  10  Pet. 
412. 

110.  It  is  not  necessary  that  the  plaintiff 
should,  in  every  case,  show  a  possession  of  20 
years,  or  a  paper  title ;  but  a  possession  for  a 
less  period  will  ruse  a  presumption  of  title  suffi- 
cient to  put  the  tenant  on  his  defence:  Smith 
y.  LorHlard,  10  Johns.  338. 

111.  A  prior  possession,  short  of  20  years,  un- 
der a  claim  of  right,  will  prevail  over  a  subse- 
quent possession  of  less  than  20  years,  where 
no  other  evidence  of  title  appears  on  either 
side.  Smith  v.  LoriUard,  10  Johns.  338.  But 
it  must  appear  that  such  prior  possession  of  the 
plaintiff  was  not  voluntarily  relinquished,  with- 
out the  animus  revertendi,  and  that  the  subse- 
quent possession  of  the  defendant  was  acquired 
by  mere  entry,  without  any  right,  ib. 


112.  Possession  is  presumptive  evidence  of 
right,  and  the  defendant  cannot  be  deprived  of 
his  possession  by  any  person  but  the  riehtfal 
owner  of  the  land.  HtUl  v.  (Httings,  2  Har.  & 
J.  112. 

113.  An  escheat  grant  is  prima  facie  evidence 
of  tiUe.  ib. 

114.  To  prove  a  title  to  land  from  possession, 
it  is  not  necessary  to  show  that  the  poraession 
was  under  a  claim  of  right ;  that  will  be  pre- 
sumed. Jackson  y.  Hillsborough,  1  Dev .  &  Batt 
177. 

115.  Where  the  first  possessor  died,  and  a  de- 
scent was  cast,  and  the  infant  heirs  were  driven 
from  the  actual  possession  by  a  public  enemy, 
the  possession  was  considered,  by  the  equity  of 
the  jus  postliminii,  as  revested  m  the  heirs,  on 
the  removal  of  the  hostile  force.  Smith  v.  Loril' 
lard,  10  Johns.  338. 

116.  It  is  generally  necessary,  in  ejectment,  for 
the  plaintiff  to  show  a  right  of  possession  in  his 
lessor,  at  the  date  of  the  demise,  and  at  the  time 
the  action  was  commenced.  Jackson  v.  Hughes, 
1  Blackf  421. 

117.  In  ejectment,  a  prior  possession  short  of 
20  years,  under  a  claim  of  rirat,  will  prevail  over 
a  subsequent  possession,  if  the  first  be  not  relin- 
quished.    Jackson  v.  Denn,  5  Cow.  200. 

118.  A  mere  possessory  title  in  the  lessor  wilT 
support  ejectment  against  a  person  who,  with- 
out claim  or  color  of  title,  enters  and  takes  pos- 
session of  the  premises.  Jackson  v.  Hazen,  2 
Johns.  22.  Law  v.  Wilson,  2  Root,  102.  Mar- 
Un  V.  Sterling,  1  ib.  210.  Campbell  v.  R^erU,  3 
A.  K.  Marsh.  623.  Ludlow  v.  Barr,  3  Ham. 
388. 

119.  So  prior  possession  is  a  good  title,  in 
ejectment,  against  one  who  had  expelled  the 
prior  possessor,  and  claimed  under  an  escheat 
grant,  where  it  did  not  appear  that  the  original 
bolder  was  dead,  without  heirs.  Hutchins  v. 
Eriekson,  1  Har.  &.  M'Hen.  339. 

120.  But  where  a  recovery  by  ejectment  is 
had  against  a  prior  possessor,  he  cannot  set  up 
his  possession  as  the  foundation  of  a  recovery  in 
a  cross-ejectment,  unless  it  was  of  sufficient 
length  to  be  evidence  of  title.  Jackson  v.  Miller, 
6  Cow.  751.    S.  C.  6  Wend.  228. 

121.  A  defendant  can  avail  himself  of  his  pos- 
session, though  he  has  no  connection  with  the 
title  which  he  shows  ;  but  a  plaintiff  cannot,  un- 
less such  better  title  is  in  himself.  Perrynutn  v. 
Callison,  1  Overt.  515. 

122.  An  entry  adverse  to  the  lawful  possessor 
is  not  to  be  presumed,  but  must  be  clearly 
proved.     Jackson  v.  Sharp,  9  Johns.  163. 

123.  Where  a  person  enters  without  pretend- 
ing to  title,  his  possession  will  be  deemed  the 
possession  of  the  true  owner.  «6 

124.  A.  entered  into  possession  of  land  with- 
out title,  and  afterwards  entered  into  a  contract 
with  T.,  who  covenanted  to  give  him  a  deed  of  the 
land.  A.  assigned  the  Contract  to  S.,  who  took 
possession,  and  afterwards  received  the  deed 
from  T.,  and  subsequently  a  deed  from  B.,  the 
patentee  and  true  owner,  lield,  that  the  original 
possession  of  A.,  being  without  title,  was  to  be 
deemed  the  possession  of  B. ;  and  that  the  pos- 
session of  S.,  under  the  covenant  from  A.  to  T., 
was  not  adverse,  ib. 

125.  Possession  of  part  of  a  tract  is  possession 
of  the  whole.    Jlrmour  v.  White,  2  Hayw.  87. 

126.  A  claim  to  land,  in  North  Carolina,  ivaa 
held  to  be  lost  by  want  of  possession  for  €0 
years.     Stmdwick  v.  Skaw,  1  Hayw.  5. 

127.  The  lessor  of  the  plaintiff,  in  an  action  oi 
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ejectment,  in  New  Jersey,  mjut  always  count 
npon,  and  show  a  possession  of,  the  land,  within 
20  years  next  before  the  action  is  brought.  Den 
V.  Morris^  2  Halst.  6. 

128.  He  need  not,  howeyer,  show  a  possession 
of  20  complete  years,  or  of  any  other  number  of 
years,  further  than  is  necessary  to  constitute  a 
full  and  peaceable  possession,  to.  And  the  pos- 
session to  be  proyed  may  be  shown  as  well 
without  deed  as  with  it;  though,  when  without 
it,  it  will  always  be  looked  upon  with  greater 
)ealoasy,  and  be  oyercome  with  greater  ease.  ib. 

129.  Where  the  defendant  in  ejectment  pro- 
duces no  written  title,  but  relies  solely  on  pos- 
session, with  claim  of  title,  he  can  retain  so  much 
only  as  he  has  under  actual  improyement.  Jack- 
son  T.  JFarford^  7  Wend.  62. 

130.  In  ejectment,  if  it  appear  from  the  eyi- 
dence  that  the  land  in  controyersy  was  yacant 
when  the  defendant  came  to  the  possession  of  it, 
peaceably  and  quietly,  without  any  priyity  be- 
tween him  and  the  lessors  of  the  plaintiff*,  or 
those  under  whom  they  claim,  the  plaintiff  can- 
not recoyer,  upon  the  ground  of  prior  posses- 
sion, without  proying  twenty  years*  uninter- 
rupted adyerse  possession,  on  the  part  of  his 
lessors,  or  those  under  whom  they  claim,  or 
showin?  a  right  to  the  possession,  by  the  death 
and  seizin  of  some  person  under  whom  they 
claim,  in  the  manner  prescribed  in  the  Virginia 
act  of  assembly.    Moody  y.  M'Kim^  5  Munf.  374. 

131.  A  grant  will  not  be  presumed  without 
possession .     Cutler  y .  BlaJceman,  2  Law  Rep .  566. 

132.  The  plaintiff  in  ejectment  gaye  in  eyi- 
dence  a  grant  to  A,  in  1673,  for  a  tract  of  land 
called  B ;  also  an  act  of  the  legislature,  passed  in 
1782,  ixrhich  recited  that  C  had  set  forth,  that  he 
was  seized  and   possessed  of  B;  and  directed 

that  B  should  be  laid  out  and  form  part  of  B 

town ;  also,  that  lot  No.  687,  for  which  the  eject- 
ment was  brought,  was  part  of  B,  so  claimed  by 
C,  and  laid  off  as  part  of  said  town ;  also,  that 
the  lot  was  conyeyed  by  C  to  D,  who  possessed 
it  from  1792  to  1795,  when  he  conyeyed  it  to  E, 
who  possessed  it  until  1802,  when  he  conyeyed 
it  to  the  lessors  of  the  plaintiff.  Held,  that  the 
plaintiff  had  no  right  to  recoyer,  there  being  no 
title  deduced  from  the  grantee  of  A  to  C,  and 
there  being  no  possession  proyed  in  £,  and  those 
under  whom  he  claimed,  sufficient  to  entitle  the 
plaintiff  to  recoyer  without  showing  title.  Wood 
y.  Grundy,  3  Har.  &.  J.  13. 

133.  A,  as  the  owner  of  land  in  the  patent  of 
Van  Shaick,  peimitted  B,  in  1791,  to  occupy  the 
land  for  which  B  paid  him  rent.  In  1794,  com- 
missioners, appointed  by  the  legislature  to  settle 
the  boundaries  between  the  patent  of  Van  Shaick 
and  that  of  Kayaderasseras,  made  an  award  by 
which  the  land  of  A  was  determined  to  be  within 
the  latter  patent,  on  which  A  said  that  he  gaye 
up  all  claim  to  the  land,  and  B,  with  the  knowl- 
edge of  A,  purchased  it  of  the  proprietors  under 
the  Kayaderasseras  patent.  Ten  years  after, 
during  which  time  no  rent  was  demanded  of  B, 
A,  conceiying  himself  not  bound  by  the  award 
of  the  commissioners,  brought  an  action  of  eiect- 
ment  against  B,  and  attempted  to  recoyer  it  on 
the  ground  of  the  possession  of  B,  as  his  tenant 
from  1791.  Held,  that  A,  haying  so  long  ac- 
quiesced in  the  award  of  the  commissioners,  and 
haying  permitted  B  to  attorn  to  a  stranger,  could 
not  recoyer  on  his  tenancy  or  possession,  but 
must  prove  a  title.  Jackson  y.  Welden,  3  Johns. 
283. 

134.  Where  the  defendant  in  ejectment,  hay- 
mg  been  38  years  in  undisturbed  possession,  suf- 


fered judgment  by  default,  and  was  turned  out  of 
possession,  it  was  held,  that  he  might,  notwith* 
standing,  recoyer  the  premises  on  the  ground 
of  his  preyious  possession.  Jackson  y.  Dieffen- 
dorf,  3  Johns.  269. 

1^.  The  possession  of  part  of  a  tract  by  the 
illegitimate  children  of  a  mother,  subject  to  her 
life  estate,  was  held  to  be  the  mother's  posses- 
sion, howeyer  long  continued.  Mathiws  y. 
Smithy  2  Dey.  &.  Batt.  287. 

136.  Where  lands  haye  been  held  adyerscly 
for  20  years,  and  an  entry  is  made  by  a  party 
who  has  the  true  title,  such  party  may  be  dis- 
possessed by  an  ejectment  brought  by  him  who 
had  held  the  premises  adyersely.  Jackson  y. 
Oltz^  8  Wend.  440. 

137.  A  plaintiff  in  ejectment  is  entitled  to  re« 
coyer  upon  the  parol  acknowledgment  of  the 
tenant,  haying  no  title  in  himself,  uiat  the  plain* 
tiff  is  the  owner  of  the  premises.     Jackson  y 
Denison^  4  Wend.  558. 

138.  In  ejectment,  two  separate  demises  were 
laid  from  two  different  lessors,  each  for  a  moiety  ; 
the  plaintiff  ffaye  in  eyidence  a  patent  to  W.  and 
H. ;  one  of  the  lessors  claimed  title  through  W., 
the  other  lessor  by  a  sale  on  execution  against 
H.  The  plaintiff,  to  deduce  title  to  the  moiety 
from  W.,  produced  a  deed,  purporting  to  haye 
been  executed  by  W.,  and  also  b^  6.,  as  attor- 
ney for  H. ;  but  tnere  was  no  eyidence  conducing 
to  proye  the  authority  of  G.  It  was  held,  that 
the  court  was  not  bound  to  instruct  the  jury  what 
effect  the  deed  would  haye  upon  the  title  of  the 
lessor  claiming  under  the  execution,  in  case  the 
jury  should  be  of  opinion  that  the  preyious  deed, 
executed  by  G.,  as  attorney  for  H.,  was  made  by 
lawful  authority.     Allen  y.  Trimblt^  4  Bibb,  21. 

139.  Afler  20  years*  possession  and  occupation 
of  land,  in  a  thickly-settled  country,  partly  by  a 
church  and  partly  by  a  burying-ground,  a  gtKvX 
of  the  land  will  be  presumed  a  preemption  right. 
Mather  y.  The  Ministers  of  Trinity^  3  S.  &  R. 
509. 

140.  Proof  of  the  execution,  acknowledgment, 
and  deliyery,  of  a  defectiye  deed  of  conyeyance, 
and  possession  of  the  land  for  seyeral  years  by 
the  grantee,  is  sufficient  to  render  the  deed 
competent,  in  law,  to  pass  such  an  estate  to  the 
grantee  as  will  enable  his  heir  in  tail  to  recoyer 
m  ejectment.  Brashear  y.  Hewitt^  4  Har.  db 
M*Hen.  222. 

141.  A  and  B  claimed  the  same  land,  under 
different  grants,  bearing  the  same  date,  issued 
on  certificate  of  suryey,  also  bearing  the  same 
date,  made  under  common  warrants ;  that  to  B 
granted  by  renewment,  October  29,  1754,  and 
that  to  A  granted  February  3,  1755;  but  A*s 
certificate  was  first  examined.  In  an  action  of 
ejectment,  by  A*s  lessee,  it  was  held,  that  he  wab 
not  entitled  to  recoyer,  though  it  should  be 
proyed  that  the  grant  to  A  actually  issued  before 
the  grant  to  B.  Karn  y.  Hughes^  3  Har.  &  J 
210. 

142.  Without  a  suryey,  an  actual  settler  can 
not  support  ejectment.  The  jury  must  decide 
whether  an  actual  settler,  who  is  deterred  from 
completing  his  settlement  by  a  junior  settler,  in- 
tends to  abandon  or  not.  Cosfrey  y.  Brovtn,  2 
Binn.  124. 

143.  A  settler  east  of  the  Alleghany  Riyer,  in 
the  old  purchase,  who  has  defined  the  limits  of 
his  suryey  and  marked  his  claim  on  the  ground, 
may  recover  without  a  suryey.  Luck  y.  Duff,  6 
S.  &  R.  189.  Actual  settlers  are  entitled  to  a 
preference  oyer  mere  claimants.  Bayard  y. 
MInnes,  Addis.  292. 
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144.  A  warrant  and  vwrrej  of  landa  within 
**  the  new  porchaae,"  without  a  compliance  with 
the  terms  thereof,  enjoining  a  aettlement  of  the 
land,  would  not  be  sufficient  to  maintain  an  eject- 
ment.    Huidekoper  v.  Burres^  1  Wash.  C.  C.  110. 

145.  An  ejectment  cannot  be  maintained  on  a 
warrant  without  a  survey  or  purchase  money 
paid.  Vankom  t.  Chssnviy  2  Wash.  C.  C.  160. 
Nor  with  a  survey  alone.  MiUigan  v.  Diekgon^ 
2  Wash.  C.  C.  258.  CapUy  v.  RiddU,  ib.  354. 
Vide  Huts  v.  DitmeQ,  1  ib.  262.  thibais  v.  Jfeuh 
man^  4  ib.  74.     Penns.  v.  £2yns,  1  ib.  207. 

146.  But  if  the  consideration  be  not  paid,  the 
warrant  holder  has  only  an  equitable  title  to 
compel  a  conveyance  on  payment  of  the  pur- 
chase  money,  and  he  cannot  recover  in  ejects 
ment,  in  this  circuit  court,  a^nstthe  proprieta- 
ries, or  those  who  hold  under  them,  nor  can  he 
defend  himself  in  an  action  of  ejectment  brought 
against  him  by  them.  Penns.  v.  Klune^  1  Wiuh. 
Cf.  C.  207. 

147.  The  stetute  of  21  James  I.,  as  to  20  years* 
p^isession,  was  not  adopted,  in  New  /ersey,  by 
force  of  the  act  of  172?^,  the  act  of  eiectment 
having  been  always  considered  on  the  same 
footing  as  the  writ  of  right.  Gardner  v.  Sharp, 
4  Wash.  C.  C.  609. 

148.  The  same  length  of  possession  in  the 
plaintiff  in  ejectment,  which,  in  the  defendant, 
would  amount  to  a  bar,  is,  in  the  plaintiff,  a  suf- 
ficient title  for  him  to  recover  on.  To  avoid  the 
force  of  it,  the  other  side  must  prove  that  he 
brought  suit,  or  made  an  actual  entry  on  the 
land,  within  the  time  the  law  prescribes.  Holt- 
zapple  V.  PkUlibaum,  4  Wash.  C.  C.  356. 

149.  Under  the  Pennsylvania  laws,  a  mere  im- 
provement on  land,  without  settlement,  will  not 
give  title.     Waddel  v.  Gray,  Addis.  248. 

150.  In  an  action  of  ejectment,  in  Maryland, 
the  court  refused  to  direct  the  jury,  that  if  they 
were  satisfied  from  the  evidence,  that  by  the 
rules  of  the  land-ofiice,  the  certificate  of  resur- 
vey,  under  which  the  plaintiff  claims,  was  liable 
to  be  vacated  upon  a  caveat,  though  the  compo- 
sition money  was  paid  thereon,  if  A,  from  whom 
the  same  was  made,  had  no  estate  or  seizin  in 
the  original  tract  >  and  that  upon  the  certificate 
being  so  vacated,  the  vacant  land  included  there- 
in, and  also  included  by  B  in  his  junior  certifi- 
cate, if  compounded  on  in  time,  and  in  other  re- 
spects conformable  to  the  rules  of  the  land-office, 
might  legally  be  granted  to  B;  and  being  so 
granted,  that  the  plaintiff  had  no  title  under  his 
grant  to  any  part  of  the  land  so  included  in  the 

frant  to  B.    Hammcnd  v.  Jforris,  2  Har.  Sd  J. 
30. 

151.  The  owner  of  a  survey  of  lands,  in  the 
Virginia  military  district,  has  not  the  legal  ef- 
tate,  and  cannot*  maintain  ejectment  upon  it. 
Drethack  v.  Afj^rtkur,  7  Ham.  (Part  Ist,^  146. 

152.  Plaintiff  in  ejectment  is  not  prejudiced  by 
having,  since  the  commencement  of  the  action, 
given  a  mortgage  of  the  premises,  though,  by 
means  of  an  abMlute  conveyance,  with  a  sepa- 
rate defeasance  back.  Gibson  v.  Seymour,  3 
Verm.  565. 

See  MoRTOAOc. 

153.  Where  an  executor  assents  to  a  bequest 
of  an  estate,  and  gives  up  possession,  he  cannot 
support  an  ejectment  for  such  estate,  although 
he  continues  to  live  with  the  legatee,  upon  such 
estate,  after  such  assent.  Cole  v.  Cole,  I  Har. 
&  J.  572. 

154.  The  husband  may  demise  such  interest 
in  his  wife's  land  as  will  maintain  an  ejectment. 
Chambers  v.  Handley,  3  J.  J.  Marsh.  98. 


155.  In  Missouri,  a  New  Madrid  certificate,  ud 
a  copy  of  the  survey  of  the  land,  are  sufficient  to 
maintain  ejectment.     Rector  v.  Welsh,  1  Mis.  334. 

156.  But  where  a  New  Madrid  certificate  was 

rinted  to  S.  or  his  legal  representatives,  tiler 
had  sold  the  land  to  T.,  which  certificate  wu 
conveyed  by  T.,  and  located  without  an  assiffn- 
ment  or  transfer  from  S. ;  it  was  held,  that  mis 
was  not  sufficient  to  sustain  an  action  of  ejectr 
ment,  by  those  claiming  under  T.  Hickman  t. 
Gato,  1  Mis.  499. 

157.  A  sells  100  acres  of  a  tract  to  B,  another 
100,  adjoining,  to  C ;  B  discovers  that  A  has  no 
title,  and  purchases  a  good  title  to  his  own  tract, 
and  C's  too.  It  was  held,  that  C  could  not  eject 
B  from  any  part  of  the  tract  Smiley  v.  Dixon, 
1  Pennsyl.  439. 

158.  One  whose  land  has  been  sold  under  a  jS 
fa,,  cannot  defeat  the  purchaser  by  connecting 
himself  with  the  owner  of  a  good  title.  ^moU 
V.  Gorr,  1  Rawle,  223. 

159.  The  commonwealth  of  Virginia,  by  pat- 
ent, granted  «« a  tract  of  land  containing  70,202 
acres,"  within  specified  metes  and  bounds,  by  a 
survey  containing  a  surplus  of  42,000  acres,  of 
which  a  reservation  was  made  in  favor  of  other 
titles.  It  was  held,  that,  by  the  terms  of  the 
patent,  the  grantee  was  entitled  to  recover,  in 
ejectment,  all  the  land  within  the  specified  metes 
and  bounds,  except  such  as  the  defendants 
might  show  themselves  entitled  to  under  the 
said  reservation.     Hopkins  v.  Ward,  6  Munf.  38. 

160.  In  ejectment,  it  was  held,  that  a  recovery, 
in  a  former  action  of  ejectment,  of  land,  as  being 
included  in  an  elder  tract,  divested  the  posses- 
sion  out  of  the  then  defendant,  and  vested  the 
same  in  the  then  plaintiff;  and  that  the  fact  that 
the  defendant,  and  those  claiming  under  him, 
had  never  been  in  possession  since,  (more  than 
20  years  having  elapsed  since  such  recovery,) 
was  conclusive  evidence  of  the  location  of  the 
elder  tract,  and  that  the  right  of  entry  was  taken 
awav.     Ridgeley  v.  Ogle,  4  Har.  &.  M*Hen.  123. 

lol.  Held,  also,  that  such  former  recovery,  by 
virtue  of  a  paramount  title,  and  the  acquiescence 
under  the  same,  was  an  eviction,  and  divestment 
of  the  title  out  of  such  former  defendant,  ib. 

162.  Held,  also,  that  the  plaintiff  in  the  pres 
ent  ejectment,  claiming  under  the  same  title, 
was  precluded  and  estopped  from  locating  the 
same  land  in  any  other  manner  than  that  in 
which  the  defendant  in  the  former  ejectment 
located  the  same  on  the  plots  in  that  eject- 
ment, ib. 

163.  Held,  also,  that  the  entry  into  such  tract 
by  a  person  claiming  title  thereto,  for  the  pur- 
pose of  executing  a  deed  to  the  lessor  of  the 
present  plaintiff,  and  the  livery  and  seisin  under 
such  deed,  were  inoperative,  under  the  circum- 
stances, to  support  the  present  ejectment,  ib. 

164.  If  A  convey  to  B,  and  afterwards  convey 
or  release  the  same  land  to  C,  who  is  in  posses- 
sion, and  an  action  of  ejectment  is  brought 
against  C,  on  the  demise  of  A  and  B,  the  pl&in- 
tm  cannot  recover  on  the  demise  of  A,  who  is 
estopped  by  his  subsequent  deed  to  C ;  and  if 
the  deed  to  B  were  void,  by  reason  of  an  ad- 
verse possession,  he  must  fail  on  that  demise. 
Jackson  v.  Demont,  9  Johns.  55. 

165.  Mere  intruders  are  not  allowed  to  ques- 
tion the  validity  of  a  patent,  under  which  the 
plaintiff  claims  in  ejectment.  Holt  v.  Hemp' 
hiU,  3  Ham.  232. 

166.  Plaintiff  in  ejectment  for  "  a  society  lot,  * 
on  evidence  that  he  had  been  decreed  in  chan- 
cery to  attorn  and  pay  back  rent  therefor  to  the 
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town,  and  had  so  done,  was  held  entitled  to  re- 
cover as  against  a  stranger.  Rood  y.  WiUarti, 
Bravt.  66. 

167.  Although  a  prior  posaession,  under  a 
claim  of  right,  and  not  Toluntariljr  abandoned, 
will  prevail  in  ejectment  oyer  a  subsequent  pos- 
session, acquired  by  mere  entry,  without  any 
lawful  right,  yet,  where  the  subsequent  posses- 
sion of  the  defendant  is  acquired  by  a  recovery 
and  execution  in  ejectment,  his  entry  is  a  lawful 
entry,  and  affords  a  better  presumption  of  right 
than  Uie  prior  possession,  although  the  judgment 
was  obtained  by  default ;  and  the  party  who 
brings  a  second  action  of  ejectment,  after  being 
oDBted  by  a  writ  of  habere  facias,  must  produce 
additional  evidence  of  title,  and  not  rest  upon 
his  possession  alone.  Jaekson  v.  lUghimyre,  16 
Johns.  314. 

See  LwrrATioHs  or  Actions.    Trial. 

in.  Of  the  Parties. 

(a.)  Landiord  and  Tenant,  and  herein  of  JfoHce 

to  quit. 

168.  Unless  a  tenant  forfeits  his  lease,  the 
landlord  cannot  bring  ejectment.  Penn  v.  Di- 
tdUK,  2  Teates,  309. 

169.  In  New  York,  it  seems  that  where  the 
leue  contains  no  clause  of  reentry,  in  case  of 
non-payment  of  rent,  the  landlord  cannot  bring 
ejectment,  under  the  statute.  Jaekson  v.  HogO' 
hoom,  11  John's.  163. 

170.  A  lease  contained  a  covenant,  that  when 
rent  was  in  arrear  for  40  days,  the  le^or  might 
enter  and  distrain  ;  and  if  no  sufficient  distress 
was  found  on  the  premises,  that  then  the  lessor 
might  reenter,  &«.  In  ejectment  to  recover 
possession,  it  was  held,  in  New  York,  that  the 
lessor  must  prove  either  a  regular  demand  of  the 
rent,  or  that  no  sufficient  distress  was  found  on 
the  premises.  Jackson  v.  ColUns,  11  Johns.  1. 
Vide  Jackson  v.  Hogeboom,  ib.  163. 

171.  fiut  where  Uie  tenant,  on  the  demand  for 
the  rent,  declared  that  he  did  not  hold  under  the 
lessor,  but  had  a  warranty  deed  of  the  premises, 
it  being  also  shown  that  ne  had  agreed  to  accept 
a  lease  for  a  part  of  the  premises  from  a  stran- 
ger, it  was  held  a  waiver  of  a  formal  de- 
mand, ib. 

172.  Where  a  lease  contains  a  covenant  against 
waste,  and  also  a  clause  of  reentry  for  breach  of 
eoTenants,  if  the  lessee,  or  his  assigns,  commit 
waste,  the  lessor  may  bring  ejectment.  Jackson 
T.  Brnmson,  7  Johns.  227. 

173.  In  Vermont,  ejectment  lies  for  non-pay- 
ment of  rent,  without  a  demand,  tenant  having 
the  right  to  retain,  on  paying  before  judgment. 
MaidOone  v.  Steeons,  7  Verm.  487. 

174.  Lessee  sued  in  ejectment,  on  non-pay- 
ment of  rent,  cannot  come  in  and  redeem,  under 
the  Vermont  judiciary  act,  §  76.  Rockingham 
V.  Hunt,  Brayt.  66. 

175.  A  plaintiff  in  ejectment,  under  the  86th 
section  of  the  jodicis  y  act  of  Vermont,  is  not 
obii|red  to  join  a  landlord  with  a  tenant  in  pos- 
■ession,  who  holds  by  parol  lease,  or  lease  unre- 
corded, unless  he  be  affected  with  special  knowl- 
edge of  such  lease ;  and  this  should  be  pleaded. 
Wallace  v.  Famsu>orth,  2  Tyler,  294. 

176.  Ejectment  cannot  be  brought  by  a  land- 
lord  in  posseaaion,  to  bar  the  riffht  of  his  ab- 
sconding lessee.  Jaekson  v.  Hcuus,  2  Caines, 
335. 

177.  Before  a  demandant  can  maintain  eject- 
ment against  a  tenant,  he  must  put  an  end  to  the 
tenancy.    Jackson  v.  Hughes,  1  Blackf.  421. 


178.  In  ejectment,  several  tenants,  claiming, 
severally,  parts  of  the  land  sued  for,  may  be 
sued  in  one  action.  Camden  v.  Haskill,  3  Hand. 
462. 

179.  Where  a  lease  was  executed  off  the  prem- 
ises, by  the  governor  of  Marvland  and  an  agent 
for  and  on  behalf  of  the  lord  proprietary,  it  waa 
held,  that  the  lessee  might  recover  thereon  in 
ejectment.    Gilbert  v.  Lee,  4  Har.  6l  M'Hen.  487. 

180.  Where  the  tenants  of  land  demised  to 
them,  made  a  partition  30  years  since,  and  now 
hold  their  portions  in  severaltv,  it  was  held, 
that  the  landlord  (not  having  been  a  party  to 
the  partition)  could  not  proceed  by  action  of 
ejectment  for  the  recovery  of  a  subdivision  of 
such  tract,  on  the  grround  of  the  want  of  a  suf- 
ficient distress  on  such  subdivision,  it  appearing 
that  on  the  residue  of  the  tract  there  was  suf- 
ficient property  to  countervail  the  rent.  Jaekson 
V.  Wyekoff,  5  Wend.  53. 

181.  In  ejectment  by  a  landlord  against  his 
tenant,  it  is  not  error  for  the  court  to  refuse  to 
substitute  an  adverse  claimant  for  the  tenant. 
Boyer  v.  Smith,  5  Watts,  65. 

182.  Ejectment  lies  agrainst  a  tenant  after  the 
expiration  of  his  term,  without  notice  to  quit, 
unless  there  has  been  some  consent,  express  or 
implied,  to  such  holding  over  on  the  part  of  the 
landlord.     Den  v.  Adams,  7  Ualst.  99. 

183.  To  entitle  the  defendant  to  notice  to  quit, 
there  must  be  an  existing  relation  of  landlord 
and  tenant  between  him  and  the  plaintiff.  Jaek- 
son V.  Deyds,  3  Johns.  422. 

184.  Wliether  there  is  a  tenancy  or  not  is  mat- 
ter of  fact,  and  the  tenant  may  produoe  parol 
evidence  to  disprove  the  existence  of  it.  Jack- 
son  V.  Vosburgh,  7  Johns.  186. 

185.  Notice  to  quit  is,  in  general,  necessary 
to  sustain  ejectment,  where  the  relation  of  land- 
lord and  tenant  exists;  but  where  one  enters 
upon  land  under  a  contract  to  purchase,  which 
he  fails  to  fulfil,  his  vendor  may  maintain  eject- 
ment against  him,  without  a  previous  notice  to 
quit.  Jaekson  v.  MiUer,  7  Cow.  747.  S.  C.  6 
Wend.  228. 

186.  A,  a  lessee,  agreed  to  sell  the  lease  to  B 
for  a  certain  sum,  and  indorsed  his  name  on  the 
lease,  and  delivered  it  to  B,  who  paid  him  the 
purchase  money,  and  agreed  to  pay  the  rent  to 
become  due,  and  in  arrear,  to  the  lessor  in  the 
lease.  Held,  that  this  was  an  agreement  to  sell ; 
and  that  as  the  relation  of  landlord  and  tenant 
did  not  exist  between  them,  B  was  not  entitled 
to  notice  to  quit.  Jaekson  v.  Kingsley,  17  Johns. 
158. 

187.  A  entered  into  possession,  under  an  agree- 
ment for  a  conveyance  when  the  whole  of  the 
purchase  money  should  be  paid,  and  in  the 
mean  time  to  pay  an  annual  rent  of  25  bushels 
of  wheat.  A,  having  paid  rent  for  one  year,  at 
least,  becomes  a  tenant,  and  is  entitled  to  notice 
to  quit.«^  Jaekson  v.  JViven,  10  Johns.  335. 

188.  A  person  entering  upon  land' with  the 
permission  of  the  owner,  as  an  occupant,  with- 
out reserving  rent,  with  leave  to  make  improve- 
ments, was,  after  18  years'  possession,  consid- 
ered a  tenant  from  year  to  year,  and  as  such  en- 
titled to  notice  to  quit.  Jaekson  v.  Bryan,  1 
Johns.  322. 

189.  Where  the  defendant  had  originally  en- 
tered  adversely,  a  permission  by  one  of  the  les- 
sors of  the  plaintiff  to  eontinne  in  possession, 
and  a  disclaimer  by  the  tenant  to  hold  adversely, 
will  not  constitute  the  relationship  of  landlord 
and  tenant,  so  as  to  entitle  the  tenant  to  notice 
to  quit..  Jaekson  v.  Tyler,  2  Johns.  444. 
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190.  One  lioldingf  mgainst  an  administrator  de 
mis  H0»,  under  a  claim  of  title  from  the  first 

administrator,  is  not  entitled  to  notice  to  quit 
from  the  administrator  de  bams  non.  Clapp  t. 
Semrdsley,  1  Verm.  161. 

191.  A  lessee,  who  has  taken  possession  of 
more  land  than  he  was  entitled  to  by  his  lease, 
and  has  paid  rent  for  the  entire  premises  in  his 
possession,  becomes  tenant  from  year  to  year, 
and  the  liMMor  cannot  brin^  ejectment  for  the 
land  not  included  in  the  lease,  without  showing 
a  notice  to  qnit.  Jmeksan  t.  WUsey,  9  Johns.  267. 

192.  Where,  by  an  agreement  for  the  sale  of 
lands,  the  defen<lant  is,  on  delirery  of  the  pos- 
session, to  pay  part  of  the  porchasie  money,  the 
residae  to  be  paid  at  fotore  periods,  and  the  de- 
fendant pays  part,  and  takes  possession  nnder 
the  agreement,  the  yendor  cannot  maintain  ejects 
ment  without  giring  notice  to  quit.  Jaekssn  t. 
JUnpaHy  9  Johns.  330. 

193.  A  senrant,  or  bailiff*,  in  possession  of 
lands,  is  not  entiUed  to  notice  to  quit.  Jtieksoti 
Y.SmmpU,  1  Johns.  Cas.  231. 

194.  A  judgment  debtor  in  possession,  or  his 
Tendee  subsequent  to  the  judgment,  is  not  en- 
titled to  notice  to  quit  preyiousiy  to  an  action  of 
ejectment  against  him  by  the  purchaser  at  a 
sheriff's  sale  under  the  judgment.  SmUk  t.  Al' 
leu,  1  Blackf.  22. 

195.  An  intruder  is  not  entitled  to  notice  to 
quit.     Lewis  t.  Bingo,  3  A.  K.  Marsh.  247. 

196.  Nor  tenant  who  disclaims  the  title  of 
his  landlord.  Woodward  t.  Brown,  13  Pet.  1. 
Jaekson  t.  WheeUr,  6  Johns.  272. 

197.  But,  where  the  disclaimer  was  made  after 
the  date  of  the  demise,  the  plaintiff  was  non- 
suited, ih. 

198.  A  entered  on  the  land  of  B,  with  his  per- 
mission, as  a  mere  occupant,  without  any  rent 
being  resenred.  B  sold  the  land  to  C,  under 
whom  A  continued  to  occupy,  and  afterwards 
sold  all  his  right,  Ac.,  to  D,  who  took  posses- 
sion, and  claimed  to  hold  under  the  deed  from 
A.  Held,  that  this  was  a  sufficient  disclaimer 
to  dispense  with  notice  to  quit.  ih. 

199.  In  Connecticut,  a  mortgagee  may  bring 
an  action  of  ejectment  against  the  mortgagor 
in  possession,  without  a  prcTious  demand,  or 
notice  to  quit.  BoekweU  t.  BradUf,  2  Conn.  1. 
Wakeman  ▼.  Bonks,  ib.  445. 

200.  But  in  New  York  a  mortgagor  is  entitled 
to  six  months'  notice  to  quit  before  3ie  mortgagee 
can  bring  ejectment  against  him.  Jackson  y. 
Laughkead,  2  Johns.  75.  Jackson  r.  Green,  4  ib. 
186. 

201.  A  mortgage  contained  a  power  of  sale, 
on  default  of  payment,  and  the  mortgagee  sold 
under  the  power,  haying  giyen  the  six  months' 
notice  required  by  statute.  Held,  in  ejectment 
against  the  mortgagor,  that  it  should  be  deemed 
six  months'  notice  to  quit  preyious  to  the  com- 
mencement of  the  suit.  Jtiekson  y.  Lawison,  17 
Johns.  300. 

202.  A  purchaser  of  the  mortgagor  is  not  en- 
tiUed  to  notice  to  quit  from  the  mortgagee,  be- 
fore bringing  ejectment,  for  he  is  not  tenant  c^ 
the  mortgagee.  Jackson  y.  Chase,  2  Johns.  84. 
Jackson  y.  FmlUr,  4  ib.  215. 

203.  So,  if  the  tenant  in  possession  holds  un- 
der the  mortgagor,  by  lease  made  subsequent  to 
the  mortgage,  as  tenant  from  year  to  year,  he  is 
not  entiUed  to  notice  to  quit.  Den  y.  Stockton, 
7  Halst.  322. 

204.  A  person  claiming  to  hold  land  in  fee,  is 
not  entitled  to  notice  to  quit.  Jackson  y.  Deyor, 
3  Johns.  422. 


205.  Where  the  husband  sold  the  wife's  land, 
and  after  his  death  she  brought  ejectment  against 
the  yendee,  it  was  held,  that  notice  to  quit, 
preyious  to  the  action,  was  not  necessary.  Bat' 
low  y.  BeU,  4  Bibb,  106. 

206.  Notice  in  ejectment  is  properly  seryed  on 
those,  although  themselyes  residing  elsewhere, 
whose  slayes  liye  on  the  land.  Clay  y.  Woods,  1 
A.  K.  Marsh.  152. 

207.  In  Ohio,  notice  to  quit  is  not  necessary 
before  ejectment  brought.  But  notice  must  be 
giyen  10  days  before  proceeding  to  judgment,  by 
serying  the  declaration,  with  the  notice  attached, 
10  days  before  the  return-day.  Spencer  y. 
Marckel,  2  Ham.  263. 

208.  Where  A,  the  owner  of  certain  premises, 
put  his  son-in-law,  B,  in  possession,  without  any 
special  agreement,  and  B  afterwards  put  his  son- 
in-law,  C,  in  possession  of  a  part  of  the  same 
premises,  which  he  occupied  without  paying 
rent,  and  without  objection,  until  after  the  death 
of  A,  it  was  held,  that  C  was  not  the 'tenant 
of  the  heir  of  A,  and  that  the  latter  need  not  give 
notice  to  quit,  in  order  to  maintain  ejectment 
Haley  y.  Hickman,  LiU.  Sel.  Cas.  266. 

209.  Where  A,  by  his  attorney,  executed  a 
lease  to  B  for  three  years,  and  after  the  expira- 
tion of  the  term,  B  applied  to  the  attorney  to 
know  if  he  was  authorized  by  A  to  enter  into  a 
new  agreement,  and  the  attorney  replied  that  he 
was  not,  but  said  that  B  might  c<mtinue  in  pos- 
session of  the  premises  untfi  he  Heard  from  A ; 
held,  that  B  was  a  mere  tenant  at  sufferance 
after  the  expiration  of  the  term,  and  not  entitled 
to  notice  to  quit.  Jackson  y .  Parkknrst,  5  Johns. 
128. 

210.  Notice  to  quit  is  necessary  in  order  to 
maintain  ejectment  against  a  person  who  went 
into  possession  under  tne  lessors,  or  their  ances- 
tors, and  has  remained  in  possession  many  years, 
acknowledging  from  time  to  time  the  right  of 
the  lessors,  and  setting  up  no  claim  adyerae  or 
hostile  to  them,  and  paying  no  rent,  but  making 
useful  improyements.  Den  y.  Depue,  6  Halst 
409. 

211.  To  entitle  the  defendant  to  notice  to  quit, 
there  must  be  a  priyity,  either  of  contract  or  of 
estate,  between  the  lessor  and  the  defendant 
Jackson  y.  Fvller,  4  Johns.  215. 

212.  Notice  to  quit  is  necessary  to  support 
ejectment  against  a  tenant  who  has  been  in 
possession  15  years,  with  the  consent  of  the 
owner  of  the  premises,  and  who  has  put  on  con- 
siderable improyements.  Den  y.  Maekey,  1  Penn. 
420. 

213.  Notice  to  quit,  giyen  by  the  lessor  to  his 
immediate  lessee,  who  has  continued  to  pay  him 
his  annual  rent,  is  sufficient,  though  another 
person  is  in  possession  of  the  premises.  Jsdk- 
son  y.  Baker,  10  Johns.  270. 

214.  In  ejectment,  A  and  B  were  admitted  de- 
fendants, the  former  as  tenant,  the  latter  as  land- 
lord. Held,  that  A  was  precluded,  by  his  ap- 
pearance as  B*s  tenant,  from  afterwards  showing 
that  he  was  the  tenant  of  the  plaintiff's  lessor, 
and  entitled  to  notice  to  quit  Jones  y.  Z>o«,  1 
Blackf.  351. 

(b.)   Mortgagor  and  Mortgagee. 

215.  A  mortgagor  in  fee  may  maintain  eject- 
ment against  the  grantee  of  the  mortgagee. 
Jackson  y.  Branson,  19  Johns.  325. 

216.  So  a  mortgagee  may  maintain  ejectment 
to  recoyer  possession  of  the  mortgaged  premises. 
Den  y.  Stockton,  7  Halst  322.  Ely  y.  MGnira^ 
2  Ham.  223. 
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S17.  Bat  a  mort^t^or  cannot  snppoit  eject- 
ment for  the  land  mortffagred,  unless  the  mort- 
gaged debt  has  been  paid.  Beali  v.  Harwood^  2 
Har.  &  J.  167. 

218.  Nor  if  the  mortgagee  is  rigfaifuUy  in  pos- 
session after  condition  oroken.  Fkyfe  v.  Rilev^ 
15  Wend.  248.  See  Stewart  y,  BiOckins^  13  ib. 
485. 

219.  In  an  action  of  ejectment  upon  a  mort- 
gage, the  court  will  not  allow  the  money  due 
upon  the  mortgage  to  be  paid  into  court,  if  there 
is  a  bill  in  equity  pending  on  the  mortgage. 
Dett  T.  KimbU^  4  Halst.  335: 

290r  Ejectment  lies  on  a  mortgage,  payable  by 
instalments,  before  all  the  instalments  become 
due.     Smith  t.  Skulm-y  12  S.  &  R.  240. 

221 .  If  there  is  an  agreement  that  a  mortgagee 
ntay  dispose  of  the  premises,  in  case  the  interest 
ia  not  paid  annually,  an  action  of  ejectment  will 
lie  upon  such  failure.  Jilao]^  v.  Psc/c,  2  Root, 
224. 

222.  A  mortgaged  lands  to  B,  and  afterwards 
leased  the  same  lands  to  C,  who  entered  under 
A.  While  C  was  thus  in  possession  as  the 
tenant  of  A,  paying  rent,  B  brought  ejectment 
againat  A  lor  such  lands.  Held,  uat  the  action 
was  aastainable.    Bank  t.  BaUSy  11  Conn.  519. 

223.  In  Maryland,  a  mortgagee  may  main- 
tain ejectment  for  the  mortgap;ed  premises, 
though  after  a  tender  and  remsal  of  paper 
money  in  parment,  which  operates  as  an  extin- 
guishment of  the  debt  in  that  state,  unless  the 
money  hats  been  brought  into  court,  as  directed 
by  the  statute  of  7  Greo.  II.  c.  20.  Moore,  y. 
Pearce,  2  Har.  &  M'Hen.  236. 

224.  The  mortgagee  does  not  diyest  himself 
of  the  right  to  maintain  ejectment,  by  filing  a 
bill  to  foreclose,  in  connection  with  a  second 
mortgagee,  procuring  an  order  of  sale,  and  ac- 
cepting the  sheriff's  deed  for  the  premises.  If 
the  sheriff's  sale  is  valid,  the  mortgagee,  hav- 
ing become  the  purchaser,  can  recover  oy  virtue 
of  the  purchase  and  conveyance.  If  the  sale  is 
not  valid,  his  mortgage  title  remains.  Den  v. 
Stockton,  7  Halst.  ZZL 

32S.  In  ejectment  upon  a  mortgage,  the  con- 
sideration upon  which  it  was  given  cannot  be 
entered  into.     Do€  v.  Roll,  7  Ham.  (Part  2d,)  70. 

226.  Though  the  interest  of  a  mortgagee  of 
real  property  is  personal  estate,  an  assignee 
clainuDg  under  a  transfer  by  the  legislature  of 
the  personal  estate  of  the  mortgagee,  which  had 
been  confiscated  for  treason,  may  bring  eject- 
ment on  the  mortgage.  Den  v.  Spinning,  1 
Halst.  466. 

See  jSntBj  HI.  (a.),  and  Post,  V. 

(  e.)  Jeint  Tenants,  and  TenaiUs  tit  Comm&n. 

227.  One  tenant  in  common  may  maintain 
ejectment  against  a  mere  disseizor,  though  he 
declare  on  his  own  seizin  and  possession,  with- 
oat  noticing  the  rights  of  his  co-tenant.  Smith 
V.  StarksDeather,  5  Day,  207.  See  Chesround  v. 
CvjuuMgham,  3  Blackf.  82.  Bush  v.  Bradley,  4 
Day,  ^. 

2SS^.  One  tenant  in  common  cannot  maintain 
ejectment  against  his  co-tenant,  without  ac- 
toal  ouster.     Bamitz  v.  Casey,  7  Cranch,  456.  ^ 

229.  And  where  one  tenant  in  common  is  in 
possession  of  the  estate,  claiming  to  hold  it  by  a 
deed  covering  the  whole  of  it,  it  is  sufficient  evi- 
dence of  ouster  to  support  ejectment  by  a  co- 
tenaot.     (^rk  v.  Vaughan,  3  Conn.  191. 

230.  The  refusal  of  a  tenant  in  common  to  ad- 
mit the  right  of  his  co-tenant  subsequent  to  the 
demise  laid^is  a  suflicientoufter,  or  adveise  pof- 

TOI..  II.  17 


session,  to  infer  an   ouster  at  the  time  of  thai 
demise.     Hargrove  v.  Powell,  2  Dev.  &.'Batt.  97. 

231.  In  Vermont,  tenants  in  common  may 
maintain  a  joint  action  of  ejectment.  Hicks  v. 
Rogers,  4  Cranch,  165.  So,  also,  in  Kentucky. 
Innis  V.  Crawford,  4  Bibb,  241.  Harrison  v. 
Botts,  ib.  420. 

232.  But  in  Missouri,  tenants  in  common  can- 
not join  in  ejectment.  Wathen  v.  English,  1 
Mis.  746.    Dubs r.  Smith,  ih.ZlZ, 

(d.)  Other  Parties, 

233.  Ejectment  may  be  maintained  in  Penn* 
Bvlvahia,  by  a  cestui  que  trusty  in  his  own  name. 
Kennedy  v.  Fury,  1  Dall.  72. 

234.  A  cestui  que  trust,  after  the  purposes  of 
the  deed  have  been  satisfiea,  may  maintain  eject- 
ment upon  a  demise  in  his  own  name,  although 
the  legal  estate  is  still  in  the  trustee.  Hopkins 
V.  Ward,  6  Munf  38. 

235.  But  this  does  not  deprive  the  trustee, 
holding  the  legal  title,  of  his  right  to  maintain 
such  an  action.  Hopkins  v.  Stephens,  2  Rand. 
422. 

236.  A  trustee  may  bring  ejectment  for  lands, 
and  a  wrong-doer  cannot  set  up  the  title  of  the 
cestui  que  trust.  HtuU'v.  Crawford,  3  Pennsyl. 
426. 

237.  Ejectment  may  be  mainUuned  by  the 
heirs  at  law  of  the  surviving  trustee,  the  suit 
not  being  adverse  to  the  cestui  que  trust,  Crv$^ 
kleton  V.  Evert,  3  Teates,  570. 

5238.  Where  a  power  is  granted  to  surviving 
trustees,  under  a  will,  to  appoint  substitutes, 
they  may  convey  to  a  third  person,  with  the  a»> 
sent  of  the  cestui  que  trust,  the  legal  estate  of 
which  they  are  trustees ;  and  such  conveyance 
will  authorize  the  third  person  to  bring  eject- 
ment in  his  own  name.  Mitchell  v.  Stevens,  1 
Aik.  16. 

239.  The  selectmen  of  a  town  cannot  maintain 
ejectment  for  lands  granted  to  a  society  for  prop- 
agating the  gospel  in  foreign  parts.  Colchester  v. 
HiaTBiKji.  65. 

240.  Ejectment  for  premises  occupied  and  pos- 
sessed by  a  servant,  though  he  claim  no  bene- 
ficial interest,  must  be  brought  against  such 
servant.      Shaver  v.  MGraw,   12   Wend.   558. 

241.  A  tenant  at  will  can  maintain  an  action 
of  ejectment,     Buntin  v.  Doe,   1  Blackf.  26. 

242.  Although  an  executor,  unless  authorized 
by  will,  has  no  power  over  the  fee-simple  estate, 
he  may  maintain  ejectment  for  lands  held  by  his 
testator  for  a  term  of  years.  Duehane  v.  Good- 
tide,  1  Blackf.  117. 

243.  Where  an  executor  was  the  virtual  plain- 
tiff in  an  ejectment,  counting  upon  an  ouster 
afler  his  testator's  decease,  and  a  lease  made 
with  the  executor,  and  not  with  the  testator,  in 
his  lifetime,  the  plaintiff's  judgment  was  held 
void.  The  action  should  nave  been  in  the 
name  of  the  heirs.  Chipman  v.  Sawyer,  1  Tyler, 
83. 

244.  The  heir  maj  maintain  an  action  of  eject- 
ment against  the  widow  who  continues  to  reside 
in  the  mansion-house  after  the  death  of  her  hus- 
band, although  her  dower  has  not  been  set  out. 
Tool  V.  Pride,  1  Overt.  234. 

245.  The  widow  of  a  deceased  intestate  eaiv* 
not  join  with  the  heirs  in  bringing  ejectment  for 
the  lands  of  the  deceaaed.  rringte  v.  Gaw,  5 
S.  &  R.  536. 

246.  The  heirs  of  a  patentee  of  land  may  re- 
cover, in  ejectment,  against  a  person  who  had 
the  use  and  occupation  of  the  land,  as  his  own^ 
in  the  lifbtime  of  the  patentee,  and  so  contin 
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u^d,  antil  after  his  death,  claiming  to  hold  the 
■ame  by  adTerse  title;  the  duration  of  snch 
postession  having  been  less  than  20  yean.  See 
T.  GreeTdee,  6  Munf.  303. 

247.  A  several  demise  may  be  made  by  heirs. 
Chambers  v.  HaiuUey^  3  J.  J.  Marsh.  96. 

248.  One  of  several  coparceners  may  bring 
ejectment  on  her  separate  demise.  Jackson  v. 
Sample,  1  Johns.  Gas.  231. 

249.  The  assignees  of  a  bankrupt,  under  the 
bankrupt  act  of  the  United  States,  of  1800,  may 
maintain  ejectment.  Barstow  v.  Adams,  2  Day, 
70. 

250.  Ejectment  lies  in  the  name  of  a  nominal 
warrantee,  by  a  beneficial  owner,  without  the 
knowledge  or  consent  of  the  warrantee.  Ross 
V.  Barker,  5  Watts,  391.  Campbell  v.  Galbreatk, 
1  Watts,  70. 

251.  A  proehein  amis  cannot  make  a  demise, 
to  sustain  an  action  of  ejectment.  Massies* 
Heirs  v.  LoTtg,  2  Ham.  287. 

252.  A  ioint  demise,  by  husband  and  wife,  of 
her  land,  is  good.  Chambers  v.  Handley,  3  J.  J. 
Marsh.  98. 

253.  Ejectment  may  be  brought  against  sev- 
eral defendants,  claiming  under  different  titles, 
who  may  defend  under  their  respective  titles. 
White  V.  Pickering,  12  S.  &  R.  435. 

254.  Where  two  occupants  join  in  defence  of 
an  ejectment,  the  commissioners'  report  should 
state  the  separate  value  of  the  respective  parcels 
held  by  each.     Payne  v.  Conner,  3  Bibb,  180. 


IV.  Of  the  Declaration,  and  Service  of  the  same. 

255.  Ejectment  suits,  under  the  act  of  Penn- 
svlvania  of  1806,  should  contain  a  description  of 
the  land.     Russell  v.  Fee,  1  Browne,  194. 

256.  But  the  quality  of  land  is  not  an  essen- 
tial point  of  description.  Griffith  v.  Dobson,  3 
Pennsyl.  228. 

257.  It  is  held  sufficient,  under  that  act,  to 
mention  the  county  and  township,  number  of 
acres,  and  the  names  of  the  owners  of  adjoin- 
ing lands.     Havm  V.  JVbrrtf,  4  Binn.  77. 

258.  A  description  of  the  premises,  giving  the 
number  of  acres,  of  what  kind,  the  county, 
town,  and  that  it  was  surveyed,  pursuant  to  a 
warrant  granted  to  A  B,  was  held  sufficient, 
after  verdict.     Fisher  v.  Larick,  7  S.  d&  R.  99. 

259.  The  word  *-*  tenement "  was  held  sufficients 
ly  descriptive  of  land,  the  metes  and  bounds 
being  given.     Den  v.  Woodson,  1  Hayw.  24. 

260.  Where  the  plaintiff*,  in  an  action  of  eject- 
ment, declares  for  a  whole  tract,  and  makes  title 
to  a  part  only,  it  is  sufficient  to  locate  such  part 
on  the  plots,  if  there  is  no  controversy  about 
the  location  of  the  whole ;  and  he  may,  on  such 
partial  location,  read  the  patent  in  evidence. 
Mitchell  V.   Gover,  1  Her.  db  J.  507. 

261.  The  demise,  in  a  declaration  in  ejectment, 
described  the  land  by  course  and  distances, 
from  boundary  to  boundary.  The  plots,  in  the 
certificates  returned  in  the  cause,  showed  a  va- 
riance, though  it  Bufficientlv  appeared  to  be  the 
same  lands.  Held,  that  the  variance  was  not 
fktal.  Chamberlain  v.  Crawford,  1  Har.  Sb 
M'Hen.  355.  Redding  v.  M'Cubbin,  1  Har.  Sl 
M'Hen.  368. 

262.  In  an  action  of.  ejectment,  a  general  de- 
scription of  the  premises  is  sufficient.     Barclay 

V.  HoweU,  6  Pet.  498. 

263.  But  the  description  of  the  land  must  be 
such  as  will  enable  the  sheriff  to  deliver  posses- 
sion, after  judgment.  Fenwick  v.  Floyd,  1  Har. 
A  Gill,  172. 


264.  A  declaration,  claiming  251  acres,  part  of 
a  tract  of  land  called,  &c.,  without  any  descrip* 
tion  of  the  part  claimed,  and  a  writ  of  possession 
in  conformity,  are  both  defective,  ib. 

265.  So  the  return  to  the fi.fa.,  showing  a  levy, 
on  part  of  a  tract,  without  any  description  of 
such  part,  is  defective,  ib.  Vide  Thomas  v.  Tier* 
vey,  ib.  435. 

266.  But  a  levy,"  on  a  tract  of  land  called,*'d:c., 
under  a  fi.  fa.,  against  one  who  was  seized  of  a 
part  of  such  tract,  and  a  sale  under  it,  is  good. 
Thomas  v.  Turvey,  ib. 

267.  In  Maryland,  an  action  of  ejectment  may 
be  maintained  for  land,  by  its  reputed  name. 
Fottke  V.  Kemp,  5  Har.  db  J.  135. 

268.  The  declaration,  in  an  action  of  ejectment, 
described  the  demanded  premises  thus :  **  a  cer- 
tain tract  of  land,  lying  in  Farmington,  on  the 
west  side  of  the  river,  bounded  north  on  the 

Slaintiff's  own  land,  easterly  on  the  Talcott 
fountain  turnpike  road,  south  on  the  defend- 
ant's own  land,  and  running  westerly  about  200 
rods,  containing  about  three  acres."  It  was 
held  sufficient.     Talbot  v.  Wheeler,  4  Day,  448. 

269.  The  plaintiff  in  ejectment,  after  a  plea  of 
not  guilty,  and  a  rule  for  trial,  is  bound,  under 
Pennsylvania  practice,  to  file  a  description  of 
the  land,  join  issue,  and  put  the  cause  on  the 
trial  list,  if  he  does  not  wish  to  be  non  prosed. 
GalUnoay  v.  Saunders,  2  S.  &  R.  405. 

270.  A  motion  to  enlarge  the  term  of  the 
demise,  in  an  action  of  ejectment  whereon  judg- 
ment has  been  recovered  in  the  general  court  of 
Maryland,  in  1790,  was  refused.  Fraiser  v. 
Hall,  5  Har.  &  J.  437. 

271.  So,  in  Pennsylvania,  a  motion  to  enlarge 
the  term  in  ejectment,  in  order  to  support  an 
execution,  several  years  having  elapsed  since 
judgment,  and  a  new  party  havincr  come  into 

rssession,   was   refused.     Campheu    v.    Gratx, 
Binn.  115. 

272.  Where  a  demise  in  ejectment  ^as  likely 
to  expire  before  the  next  term,  the  court  allowed 
it  to  be  enlarged.    Young  v.  Erwin,  1  Hayw.  323. 

273.  Under  the  Pennsylvania  practice,  the  de- 
fendant's name  cannot  be  struck  out,  and  the 
landlord's  substituted,  without  the  consent  of 
the  plaintiff;  but  the  landlord  may  be  made  a 
co-defendant.     Emlen  v.  Hoops,  3  ».  d&  R.  130. 

274.  In  New  York,  where  the  rights  of  the 
defendant  are  not  affected  bv  the  proceedings, 
or  he  consents,  the  name  of  a  lessor  may  oe 
stricken  out,  on  his  own  motion,  at  any  stage  of 
the  proceeding,  on  paying  his  share  of  the  costs 
to  the  plaintiff's  attorney.  Jackson  v.  Stiles,  5 
Cow.  418. 

275.  A  lessor  may  be  struck  out  of  the  decla- 
ration, on  affidavit  of  his  having  no  interest  in 
the  premises.    Jackson  v.  Sclover,  10  Johns.  368. 

276.  But  under  special  circumstances,  the 
court  may  permit  his  demise  to  remain,  ib. 

277.  The  defendant  may,  at  any  time,  move 
to  have  the  demise  of  a  lessor,  who  died  before 
the  commencement  of  the  action,  struck  out. 
Jackson  V.  Bancroft,  3  Johns.  259. 

278.  A  demise,  in  a  declaration  of  ejectment, 
stated  to  be  firom  a  man  who  was  dead  at  the 
commencement  of  the  suit,  may  be  objected  to 
at  the  trial,  and  is  cause  of  nonsuit.  Doe  v.  But' 
ler,  3  Wend.  149. 

279.  Where  the  lease  was  stated,  in  a  declara- 
tion of  ejectment,  to  have  been  made  on  the 
7th  of  July,  1825,  to  hold  from  <'  the  6th  day  of 
July,  then  last  past,"  it  was  construed  to  mean 
the  6th  of  July,  1825,  and  not  the  6th  of  JuW't 
1824,  which  was  prior  to  the  title  of  the  lessor ;  for 
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whtre  the  wordf  may  be  rendered  either  way, 
that  eonstraction  shall  be  adopted  which  will 
render  the  fictitious  demise  nseral  to  the  action, 
rather  than  that  which  would  destroy  it.  Den 
T.  Vtauuss,  5  Halst.  102. 

280.  A  declaration  in  ejectment  may  be  filed 
in  the  supreme  court  of  jfew  York  at  any  time 
daring  a  term,  and  the  notice  to  appear  need  not 
be  for  a  day  in  the  first  two  weeks.  Barst  ▼. 
Grifin,  5  Wend.  84. 

261.  The  declaration  in  ejectment  must  con- 
tain the  name  of  the  lessor  of  the  plaintiff,  oth- 
erwiae  it  is  insufficient.  Taylor  y.  Gilkerson^  4 
Bibb,  410. 

282.  Amendments  of  declarations  in  eject- 
ment, by  adding  a  count  stating  a  demise  under 
a  new  title,  are  not  allowed.  Gale  t.  Babeoek^ 
4  Wash.  C.  C.  199. 

283.  So,  if  the  statute  of  limitations  has  at- 
tached, it  will  not  he  allowed  to  amend  by  in- 
■erting  a  new  demise.  Jackson, y.  Murray^  1 
Cow.  156. 

284.  In  ejectment,  if  the  demise  is  laid  from 
aeveral  persons,  and  it  appears  that  the  lessors 
are  co-heirs  with  others  who  have  not  joined, 
still  the  lessors  haye  a  right  to  recover  their  un- 
dirided  interest.     Larue  v.  Slaek,  4  Bibb,  358. 

285.  On  a  joint  demise  by  nine,  seven  only  of 
whom  have  title,  none  can  recover.  Skyle  v. 
KiAg,  2  A.  K.  Marsh.  385. 

286.  In  ejectment,  if  the  demise  is  laid  before 
the  title  of  the  plaintiff's  lessor  accrues,  the 
plamtiff  cannot  maintain  his  action.  Coxe  v. 
Jointr,  3  Bibb,  297. 

267.  Several  defendants  may  be  joined  in  one 
snit  in  ejectment,  where  the  plaintiff 's  title  in  re- 
lation to  all  is  the  same,  although  their  posses- 
sions may  he  several,  and  not  joint.  Each  de- 
fendant may  be  found  separately  guilty  for  the 
part  of  the  premises  in  his  possession,  and  the 
plaintiff  have  judgment  against  them  separately. 
Jacksem  v.  Andrews^  7  Wend.  152. 

288.  I^ectment  against  several  persons  occu- 
p]ring  dinerent  rooms  in  plaintiff's  house,  is  not 
misjoinder  of  defendants ;  each  may  plead  sev- 
enlly  as  to  the  room  which  he  occupies,  and 
disclaim  as  to  the  other  rooms.  Marshall  v. 
Wood,  5  Verm.  250. 

289.  If  the  defendant  in  ejectment,  being  a 
tenant,  would  take  advantage  of  the  non-joinder 
of  his  landlord  as  matter  for  dismissal,  he  must 
do  so  according  to  the  rules  of  pleading  in  abate- 
ment.   Tucker  v.  Starks,  Brayt.  191. 

290.  The  demise,  in  a  declaration  in  eject- 
ment, was  stated  to  be  on  the  Ist  of  January, 
1801,  and  the  conveyance  offered  in  evidence, 
under  which  the  plaintiff  claimed,  was  dated 
on  the  23d  of  February,  1802.  Held,  that  the 
plaintiff  could  not  recover.  Wood  v.  Grundy^  3 
Bar.  &  J.  13. 

291.  The  venue  may  be  changed  in  an  action 
of  ejectment,  in  New  Jersey.  Mddrum  v.  Jarvis, 
Coxe,  203. 

292.  Where  the  declaration  in  ejectment  states 
that  the  lessors  jointly  and  severally  demised,  it 
s  supported  by  provmg  a  tenancy  in  common. 
Cwrtney  v.  Skropshirey  3  Litt.  265. 

293.  If  declaration  and  notice  in  ejectment 
ve  not  returned  until  the  term  afler  that  to 
which  they  are  returnable,  it  is  a  fatal  defect. 
frvif.  Smith,  2  Dana,  38. 

294.  The  entitling  of  a  declaration  in  eject- 
ment is  mere  matter  of  form,  and  it  is  good, 
though  of  a  term  after  its  service.  Jackson  v. 
^w,  6  Cow.  597. 

^.  In  ejectment,  after  issue  has  been  joined, 


it  cannot  be  objected  that  the  demise  was  laid 
before  the  title  of  the  lessor  of  the  plaintiff  ac- 
crued.    WhitHngton  v.  Christian,  2  Rand.  353. 

296.  In  ejectment,  it  must  appear  that  the  de- 
fendant  dispossessed  the  plaintiff,  or  that  the 
defendant  had  possession.  Cooper  v.  SmUh,  9 
S.  &,  R.  26. 

297.  Co;>defendants  in  ejectment  must  all  be 
shown  in  possession,  in  order  to  recovery  against 
all.     Evarts  v.  Dunton,  Brayt.  70. 

298.  If,  in  ejectment,  the  demise  and  ouster 
be  laid  precedent  to  the  plaintiff's  title,  it  will 
be  cured  by  the  Virginia  act  of  jeofails.  Duval 
V.  Bibb,  3  Call,  362. 

299.  A  declaration  in  ejectment,  containing 
the  usual  allegations,  is  good,  without  demand- 
ing seizin  and  possession  in  the  conclusion. 
Cone  v.  Cone,  1  Day,  134. 

300.  In  ejectment,  separate  demises  from  sev- 
eral lessors  may  be  laid  in  the  declaration,  and 
the  plaintiff,  at  the  trial,  may  give  in  evidence 
the  separate  titles  of  the  several  lessors  to  sepa- 
rate parts  of  the  premises  in  question,  and  re- 
cover accordingly.  Jackson  v.  Sidney,  12  Johns. 
185.     Magruder  v.  Peter,  4  Gill  db  Johns.  323. 

301.  In  an  action  of  ejectment,  several  demises 
were  laid  by  the  lessors  of  the  plaintiff,  and  it 
did  not  appear  whether  they  were  joint  tenants, 
or  tenants  in  common.  After  a  verdict,  without 
exception  to  the  evidence,  it  was  held,  that  it 
was  too  late  to  question  the  propriety  of  laying 
several  demises  in  the  declaration.  Kouns  v. 
LawaU,  2  Bibb,  236. 

302.  In  ejectment,  in  New  York,  although  the 
use  of  the  names  of  any  other  than  the  real 
claimants  is  abolished,  still  counts  may  be  in- 
serted in  the  name  of  both  grantor  and  grantee, 
where  the  objection  of  adverse  possession  at  the 
time  of  the  conveyance  to  the  grantee  is  antici- 
pated ;  otherwise  the  recovery  may  be  defeated, 
by  showing  a  conveyance  out  of  the  plaintiff 
named  in  Uie  first  count.  Ely  v.  BaUantine,  7 
Wend.  470. 

303.  It  is  error  for  a  person  owning  the  ex- 
clusive title  to  lands  to  unite  with  himself,  in  a 
joint  demise  in  ejectment,  persons  having  no 
title.    Jidams  v.  Turner,  7  Ham.  ^Part  2d,)  136. 

304.  A  rule  to  appear  and  plead,  in  ejectment, 
will  be  ordered,  where  the  service  of  the  decla- 
ration is  on  the  wife  of  the  defendant  on  the 
premises.    Jackson  v.  Salisbury,  3  Wend.  430. 

305.  In  ejectment,  the  demise  was  alleged  in 
the  declaration  to  have  been  made  on  the  Ist 
of  October,  1819,  and  the  ouster  to  have  taken 
place  afterwards,  to  wit,  on  the  2d  of  April,  in 
the  said  year.  Held,  that  the  declaration  was 
good,  anci  that  the  scilicet,  being  contrary  to  the 
word  "aflerwards"  and  the  precedent  matter, 
was  repugnant  and  void.  Jirmstrong  v.  Jackson, 
1  Blackf.  210. 

306.  In  ejectment,  where  the  value  of  the 
matter  in  dispute  is  not  averred  in  the  declara- 
tion, evidence  of  it  cannot  be  given  by  the  de- 
fendant. If  intended  to  be  controverted,  it 
should  have  been  put  in  issue  by  plea ;  but  the 
court  will  not  admit  such  a  plea  pending  the 
trial.     Lanning  v.  Dolph,  4  Wash.  C.  C.  624. 

307.  Serving  the  declaration  is  the  commence- 
ment of  the  action  of  ejectment.  Per  Van  Ness, 
J.    Baron  v.  Med,  3  Johns.  481. 

308.  In  an  ejectment,  the  declaration  must  be 
served  on  the  tenant  in  possession.  It  is  not 
sufficient,  if  made  upon  the  landlord.  West  v. 
Talman,  4  Wash.  C.  C.  200. 

309.  An  affidavit  of  service  of  a  declaration  in 
ejectment  is  only  necessary  where  the  service  is 
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not  mude  by  ui  officer  «f  the  court.   Otw^Ml  t. 
Hmrptr^  3  Wash.  C.  C.  356. 

310.  In  ejectment,  the  affidavit  of  aeryice  rnnat 
allege  that  the  peraona  on  whom  aerrice  waa 
ma£  were  tenanta  in  poeaeaaion,  and  that  they 
were  aerved  with  copiea  of  the  declaration  and 
notice.    Wharton  r.  Clay^  4  Bibb,  167. 

311.  An  affidavit  of  the  aervice  of  a  declara- 
tion in  ejectmentf  which  atatea  that  the  copy 
waa  aerred  upon  ^*  A  B,  aaid  to  be  one  of  the 
directora  o^"  &c.,  ia  inaofficient.  Den  ▼.  Fait,  5 
Halat.  237. 

312.  So  an  affidavit,  which  aUtea  that  the  dec- 
laration waa  aerved  on  the  daughter  of  the  ten- 
ant, but  doea  not  ahow  that  auch  aervice  waa 
made  on  the  premiaea  in  queation,  ia  inaufficient. 
ih.  7  Habt.  321. 

313.  The  notice  aubjoined  to  the  declaration 
muat  be  read,  or  ita  contenta  explained  to  the 
peraon  to  whom  it  ia  delivered,  or  auch  pereon 
muat  be  informed  of  the  intent  and  meaning  of 
the  aervice ;  and  that  it  haa  been  ao  done  ahould 
be  atated  in  the  affidavit,  ih.  5  Halat.  237. 

314.  The  return  of  the  marahal  of  the  aervice 
of  a  declaration  in  ejectment,  atating  that  he  had 
ahown  it  to  one  defendant,  and  delivered  a  copy 
of  it  at  the  dwellin^-houae  of  the  other,  in  the 
preaence  of  hia  wife,  ia  not  aufficient,  aa  a  copy 
ahould  have  been  left  at  the  dwelling-honaea  of 
both  defendanta,  and  the  notice  ahould  have 
been  read  or  explained  by  the  marahal,  and  the 
return  should  have  atated  that  the  defendanta 
were  tenanta  in  poaaeaaion.  If  all  the  defend- 
anta in  ejectment  inhabit  the  aame  house,  and 
thia  appeara  by  the  marahal*a  return,  it  ia  auf- 
ficient to  deliver  one  copy.  CampbeU  v.  Harper^ 
3  Waah.  G.  C.  356. 

V.  Of  Appearmue,  and  attendant  Proeeedinge^ 
and  herein  of  the  Admisaion  of  the  Landlord  to 
defend. 

315.  In  an  action  of  ejectment,  the  supreme 
court  of  the  United  Statea  will  follow  the  law 
of  the  state  where  the  land  liea.  Dam*  v.  Ma- 
eon,  1  Pet.  503. 

316.  In  ejectment  againat  two  defendanta,  one 
appeared  and  pleaded  to  iaaue,  the  other  dia- 
claimed,  and  objected  to  the  jury*a  being  a  worn. 
It  waa  held,  that  the  cause  waa  not  at  isaue  aa 
to  both.     Bratton  v.  MitcheU,  5  WatU,  69. 

317.  Where  two  tenanta  appear  and  make  a 
defence,  they  are  concluded  by  a  verdict  in 
ejectment,     nimee  v.  Jaeobe,  1  Pennsyl.  152. 

318.  Afler  the  defendant  in  ejectment  has  ap- 
peared and  entered  into  the  common  rule,  he 
may  take  a  rule  on  the  plaintiff  for  trial,  or  non 
pros.,  although  the  declaration  has  not  been 
changed  ao  aa  to  make  it  againat  the  real  de- 
fendant.    Hnrst  V.  Ker,  1  Waah.  C.  C.  189. 

319.  In  ejectment,  if  the  defendant,  under  the 
common  rule,  confess  the  ouster,  it  is  not  neces- 
sary to  prove  an  actual  ouater.  Davis  v.  White- 
sides,  1  Bibb,  510. 

320.  After  the  conaent  rule  in  eiectment,  the 
plaintiff^  before  he  can  enter  a  default,  muat 
aerve  a  new  or  altered  declaration.  Jackson  v. 
Wood,  6  Cow.  586. 

321.  In  an  action  of  ejectment,  to  entitle  the 
tenant  to  enter  into  a  apecial  consent  rule,  as  a 
tenant  in  common,  he  muat  awear  Uiat  he  claima 
aa  a  tenant  in  common.  Jackson  v.  StiUs,  2 
Cow.  585. 

322.  An  affidavit,  that  the  tenant  **  claims  aa 
tenint  in  common,  and  that  he  is  adviaed  by 
€0— eel,  aad  belieref  that  he  ia  tenant  in  oom*  i 


mon  with  the  lessors  of  the  plaintiff,"  ia 
ficient  to  entitle  him  to  enter  into  the  consent 
rule  specially,  ti.    6  Cow.  391. 

323.  The  lesaor  ia  not  bound,  of  courae,  to  en- 
ter into  a  special  consent  rule,  but  only  on  appli> 
cation  of  the  court.    Jackson  v.  LfftU,  2  Cow.  442. 

324.  If  a  defendant  in  ejectment  claima  title  aa 
tenant  in  common,  he  ought  to  enter  into  the 
common  rule  apecially ;  otherwise,  if  he  enters 
into  the  usual  consent  rule,  he  cannot  object  that 
no  actual  ouater  waa  proved  at  the  trial.  Jack- 
son V.  Dewuston,  4  Johns.  311. 

325.  The  defendant  waa  ordered  to  deposit 
deeds,  which  he  relied  on  in  defence  of  an  eject- 
ment brought  againat  him,  in  the  clerk^s  office, 
in  order  that  the  plaintiff  and  his  witneaaes  might 
inspect  the  same,  the  leaser  of  the  plaintiff  hav- 
ing made  an  affidavit  that  he  expected  thus  to 
be  enabled  to  prove  the  deeda  to  be  forgeries. 
Jackson  v.  Jones,  3  Cow.  17.  See  WaUis  v.  JKkt- 
rav^  ib.  399. 

326.  After  three  trials  in  ejectment,  and  ver* 
dicta  all  for  the  plaintiff,  the  court  will  order  a 
atay  of  proceedings.  Cherry  v.  Robinson,  1 
Teates,  521. 

327.  A  special  viettwill  be  allowed,  where 
one  of  the  showers,  under  a  common  rule  for  a 
view,  haa  been  obstructed  in  running  the  line. 
Den  V.  Van  JTatta,  2  Halst.  25. 

328.  Where  a  lessor  was  brought  up  on  an  at- 
tachment for  non-payment  of  costa,  and  he  de- 
nied that  he  consented  to  have  hia  name  used  as 
lesaor  in  the  action,  the  court  said  they  could 
not  receive  his  denial  in  bar  of  the  attachment, 
nor  decide  between  the  contradictory  affidavits  of 
the  party  and  the  attorney,  but  that  the  psrty  must 
pay  the  costs,  and  take  his  remedy  over  against 
the  attorney ;  but  they  stayed  the  proceedings 
to  give  the  party  an  opportunity  to  bring  his  ac- 
tion against  the  attorney,  and  to  try  the  truth  of 
the  allegation.    The  People  v.  Bradt,  7  Johns.  539. 

329.  In  ejectment,  where  the  tenant,  after  amt 
brought,  offers  to  surrender  the  premisea,  pay 
coata,  and  enter  into  a  stipulation  aa  to  means 
profits,  giving  the  plaintiff  the  aame  righta  aa  if 
judgment  was  entered  againat  the  casuiQ  ejector, 
the  court  will  stay  proceedinga.  Jackson  v. 
StUes,  3  Wend.  429. 

330.  The  court  have  no  power  to  compel  the 
defendant  to  consent  to  a  survey  of  the  prem- 
ises in  his  possession.  Jackson  v.  Hogeboom,  9 
Johns.  83. 

331.  A  plaintiff,  in  an  action  of  ejectment, 
brought  against  eleven  persons  in  possession  of 
different  portions  of  the  premises  claimed,  hold- 
ing by  separate  titlea,  though  all  derived  from 
the  same  source,  but  without  any  community 
of  interest,  will  be  compelled,  on  application  oi 
the  defendanta,  to  enter  into  a  separate  consent 
rule  with  each  of  them.  Potter  v.  SeomUi,  5 
Wend.  96. 

332.  In  ejectment,  the  defendant  must  confeas 
**  lease,  entry,  and  ouster,"  for  all  the  tenementa 
laid  in  the  declaration ;  confession  for  a  part  onlv 
will  not  be  allowed.  Wilson  v.  CampbeO^  1  Dall. 
126. 

333.  Confession  of  leaae,  entry,  and  ouater,  in 
ejectment,  extenda  to  an  entry  to  complete  the 
title  to  the  action,  but  not  -to  an  entry  which  is 
requisite  to  regain  and  revest  the  possession. 
Holt  V.  Smith,  1  Har.  &  M  Hen.  273. 

334.  Where  two  defendants  are  sued  jointlj 
in  ejectment,  they  cannot  enter  into  separate 
consent  rules,  in  the  name  of  each  alone.  Jacksem 
V.  Trtnns,  3  Cow.  356. 

335.  It  aeema  that  the  diaclaimer  in  ejectment. 
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IB  Vermoxit,  is  borrowed  from  the  common-law 
pTooecdingg  in  real  actions.  Marskall  t.  Wood,  6 
Verm.  250. 

336.  In  Pennrf  iTania,  the  landlord  cannot  be 
pennttted  to  defend  alone  in  ejectment,  in  the 
room  of  the  tenant,  without  the  consent  of  the 
plaint'tfT.  Beardsley  t.  Torrey.A  Wash.  C.  C.  286. 

3^.  To  allow  one  to  be  admitted  a  defendant 
in  ejectment,  he  must  show  some  privity  be- 
tween himself  and  the  tenant.  Jaekaon  t. 
JITfvoy,  1  Caines,  151. 

338.  Parties  are  admitted  to  defend  an  eject- 
ment suit,  who  sustain  the  relation  of  landlord 
and  tenant,  though  no  rent  appears  to  be  paid. 
Wisner  y.  WiieoekSj  Coleman,  56.  Saltonstall  t. 
White^  ib.  82. 

339.  Every  person  may  be  considered  a  land- 
lord, to  defend  an  action  of  ejectment,  whose  title 
is  connected  to,  and  consistent  with,  the  posses- 
sion of  the  occupier.  If  the  lessor  in  ejectment 
claims  an  interest  inconsistent  with  the  title  of 
the  landlord,  the  latter  may  defend.  Styles  t. 
JaeksoH,  1  Wend.  316. 

340.  In  New  York,  in  order  that  the  landlord 
may  be  admitted  to  defend  in  ejectment,  the  af- 
fidavit must  show  that  the  relation  of  landlord 
and  tenant  exists.    Jackson  v.  Stiles,  6  Cow.  594. 

341.  So,  in  New  Jersey,  it  is  necessary  for 
him  to  show  that  he  is  the  landlord  or  other 
proper  person.     Den  v.  Fen,  6  Halst.  185. 

342.  In  New  York,  where  the  landlord  unites 
with  the  tenant  in  defending  a  suit  in  ejectment, 
it  M  sufficient  to  prove  the  tenant  to  have  been 
in  possession  at  the  commencement  of  the  suit, 
and  his  possession  is  deemed  to  be  the  possession 
of  the  landlord.  Jackson  v.  Hanow,  11  Johns. 
434. 

343.  A  copy  of  the  rule  of  court,  certified  by 
the  clerk,  is  sufficient  evidence  that  the  landlord 
waB  admitted  to  defend,  ib. 

344.  One  claiming  title  in  opposition  to  the 
title  of  the  tenant,  will  not  be  admitted  defend- 
ant with  the  tenant.  Jackson  v.  Flint,  2  Cow. 
594. 

345.  A  mortgagee,  in  possession,  may  be  let  in 
to  defend,  in  an  action  of  ejectment,  in  New 
York.  Jackson  v.  Stiles,  1 1  Johns.  407.  Jackson 
V.  Bahcoek,  17  ib.  112. 

346.  So  in  New  Jersey,  if  the  lessor  of  the 
plaintiff  does  not  discharge  the  mortgage.  Den 
V.  Fen,  1  Halst.  478. 

347.  So  the  assignee  of  a  mortgage  may  be 
let  in  to  defend  as  landlord,  in  New  York.  Jack- 
son V.  Bahcock,  17  Johns.  112. 

348.  The  landlord  may  be  admitted  to  defend, 
at  the  term  when  the  declaration  is  returnable, 
without  waiting  for  a  default,  where  the  tenant 
has  expressly  refused  to  appear.  Jackson  v. 
Stiles,  6  Cow.  589. 

349.  Pending  an  action  of  ejectment,  in  which 
husband  and  wife  were  lessors,  in  her  right  by 
inheritance,  a  second  action  was  commenced  by 
A,  against  the  same  defendant,  to  recover  the 
same  premises.  Held,  that  the  husband  might 
come  m  and  defend  the  second  action.  Den  v. 
SUward,  2  Penn.  229. 

350.  One  who  has  judgment  in  ejectment,  but 
has  not  had  execution  and  delivery  of  possession, 
cannot  be  admitted  as  a  defendant  in  ejectment, 
where  he  cannot  show  that  his  title  is  connected 
to,  and  consistent  with,  the  possession  of  the  oc- 
cupant.    Troublesome  v.  Estill,  1  Bibb,  128. 

351.  A  leased  a  lot  of  land  to  B,  with  power  of 
reentry  for  non-payment  of  rent,  dtc.  B  leased 
the  same  premises  by  parol.  A  brought  an  ac- 
ticm  ef  ejectment  for' the  recovery  of  the  prem- 


ises, under  the  23d  section  of  the  New  York 
statute  of  sess.  11,  c.  36,  for  non-payment  of  the 
rent,  &c.,  and  ajudgmentby  default  was  entered 
on  the  27th  of  September,  1811,  against  the 
casual  ejector,  and  final  judgment  enter«»d  on 
the  23d  of  December,  1811,  and  a  writ  of  pos- 
session issued  thereon,  executed  before  January 
term,  1812.  B  was  not  informed  of  the  proceed- 
ings in  the  ejectment  suit  until  the  27th  of  May, 
1812,  and  in  August  following,  applied  to  set 
aside  the  default  and  subsequent  proceedings,  and 
to  be  let  in  to  defend,  as  landlord.  It  appearing 
that  B  had  been  dischar^d  under  the  insolvent 
act  in  September,  1811,  it  was  held,  that  he  had 
no  further  right,  as  landlord,  to  come  in  and  de- 
fend ;  and  that,  though  he  had  afterwards,  on 
the  27th  of  May,  1811,  purchased  the  premises 
at  the  sheriff 's  sale,  on  an  execution  on  a  judg- 
ment against  him,  he  could  not,  in  the  new 
character  of  purchaser,  be  let  in  so  long  af- 
ter a  regular  execution  of  the  judgment  in  ejects 
ment.    Jackson  v.  Stiles,  10  Johns.  67. 

352.  Evidence  tending  to  prove  that  the  de- 
fendant's tenant  had  been  settled  on  the  tract  in 
question,  having  possession  for  such  a  time  as, 
by  the  statute,  would  bar  the  plaintiff's  right  of 
action,  was  held  sufficient  to  authorize  the  land- 
lord's admission  as  defendant.  Buford  v.  Gaines, 
6  J.  J.  Marsh.  34. 

353.  Where  the  lessor  of  the  plaintiff  claims 
nothing  inconsistent  with  the  rights  of  the  de- 
fendant's landlord,  the  latter  will  not  be  admits 
ted  to  defend,  as  he  has  no  interest.  Stiles  v. 
Jackson,  1  Wend.  103. 

354.  'The  possession  of  a  widow,  remaining  in 
the  mansion-house  until  her  dower  is  allotted,  is 
consistent  with  the  possession  of  the  heirs,  and, 
in  an  ejectment  brought  against  her,  they  have 
a  right  to  defend.  Porter  v.  Robinson^  3  A.  K. 
Marsh.  253. 

355.  Where  the  lessor  of  the  plaintiff  pro- 
ceeded as  for  a  vacant  possession,  and  obtained  a 
regular  judgment  by  default,  it  was  set  aside,  and 
the  person  claiming  to  be  the  owner  of  the  land, 
on  the  affidavit  of  merits,  d^.,  was  admitted 
a  defendant,  on  payment  of  costs,  and  stipulating 
to  admit  he  was  in  possession  at  the  commence- 
ment of  the  suit.  Wood  v.  Wood,  9  Johns. 
257. 

356.  Where  the  landlord  proposes  to  be  made 
defendant  in  ejectment,  for  the  purpose  of  re- 
moving the  case  from  the  state  court,  (he  re- 
siding m  another  state,)  the  plaintiff  cannot  in- 
sist upon  joining  the  tenants  in  possession,  for 
the  purpose  of  preventing  the  removal.  They 
cannot  be  compelled  to  make  defence  in  any 
case.     Doe  v.  Roe,  A  Ham.  435. 

357.  An  agreement  to  confess  lease,  entry,  and 
ouster,  of  Nil  the  lands  described  in  the  defend- 
ant's title  papers,  will  not  authorise  the  admis- 
sion of  a  defendant  in  ejectment.  Carter  v.  Par- 
rot,  1  Overt.  65 

358.  After  a  judgment  by  de&ult  against  the 
casual  ejector,  the  landlord  may  be  let  in  to  ap- 
pear and  defend.  Jackson  v.  Stiles^  4  Johns. 
493. 

359.  That  a  person  has  been  12  years  in 
possession  as  a  purchaser,  is  a  sufficient  reason 
for  admitting  him  to  defend  in  ejectment,  in 
place  of  the  casual  ejector.  Waters  v.  Harrison, 
4  Bibb,  87. 

360.  Where  a  party  is  admitted  as  defendant 
in  ejectment,  in  place  of  the  casual  ejector,  with- 
out any  objection  at  the  time,  the  propriety  of 
so  admitting  him  cannot  be  questioned  after 
wards,  ib. 
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VI.    Of  the  Pleadings  and  Defence. 

361.  The  general  iisue  in  ejectment  denies  the 
defendant's  posseMion  as  well  as  the  plaintiff's 
title,  and  the  Vermont  statute  as  to  disclaimer 
does  not  rary  this.  Stetens  ▼.  Gr\fith^  3  Verm. 
448. 

362.  A  plea  of  estoppel  to  an  action  of  ejects 
ment  is  allowable.  CrandaU  t.  Gallup,  12  Conn. 
365. 

363.  Where  defendants,  in  an  action  of  eject- 
ment, take  a  joint  defence,  they  cannot  be  per- 
mitted, at  the  trial,  to  sever  their  defence.  Car- 
roll Y.  Jforwood,  1  Har.  &,  J.  167. 

364.  An  agreement  to  postpone  payment  of 
the  mortgage  debt  is  not  a  ^ood  plea  in  eject- 
ment for  the  mortgaged  premises ;  though  semble 
that  it  might  afford  a  defence  as  amounting  to 
a  lease  for  the  time  of  forbearance.  The  proper 
legal  ayailability  of  such  an  agreement  is  in  an 
action  for  damages  for  its  breach.  Mason  y.  Pe- 
terSy  4  Verm.  101. 

365.  An  adverse  claim  to  land  for  20  years, 
though  slight,  and  founded  on  possession  of  a 
larger  tract,  is  a  bar  to  a  recovery  in  ejectment. 
Jackson  v.  Bowen,  1  Caines,  358. 

366.  A  possession  of  a  lot  of  land  commenced 
nearly  25  years  ago,  by  clearing  four  or  five 
acres,  without  showing  on  what  part  such  clear- 
ing was  made,  and  a  regular  deduction  of  title, 
or  privity,  or  continuity  of  possession,  down  to 
the  defendant,  is  not  such  an  adverse  possession 
as  will  bar  the  plaintiff.  Doe  v.  Campbell,  10 
Johns.  475. 

367.  Where  a  party  was  in  possession  of  a  lot 
of  600  acres,  and  appropriated  50  acres  thereof, 
to  which  he  had  no  title,  as  a  wood-lot,  refusing, 
on  that  account,  to  sell  the  same,  and  dug  stone 
from  a  quarry  thereon,  at  various  intervals,  dur- 
ing a  period  of  25  years ;  it  was  held,  that  such 
possession  was  adverse  against  the  true  owner. 
Jackson  V.  OUz,  8  Wend.  440. 

368.  Where  a  grantee,  under  a  conveyance, 
from  a  tenant  by  the  curtesy,  of  a  lot,  goes  into 
possession  of  the  lot,  and  of  an  alley  adjoining 
the  same,  which  had  been  used  for  30  years,  by 
the  owners  of  the  lot,  as  appurtenant  thereto, 
continues  in  possession  himself  nine  years,  and 
then  acquires  title  to  the  alley  from  a  third  per- 
son ;  he  cannot  set  up  such  title  as  adverse  to  an 
action  of  ejectment,  brought  by  the  heir  to  re- 
cover the  premises,  withm  20  years  after  the 
termination  of  the  life  estate  of  his  parent.  Jack- 
son V.  Mancius,  2  Wend.  357. 

369.  In  Connecticut,  15  years'  adverse  pos- 
session of  land  by  the  defendant,  though  not 
enclosed  with  a  fence,  may  give  him  a  title  to 
it  against  the  plaintiff.  MiUer  v.  Dow,  1  Root, 
412. 

370.  So  15  years'  exclusive  possession  by  the 
son  is  a  bar  to  the  right  of  the  father.  Lane  v. 
Lane,  ib.  68. 

371.  Where  a  defendant  in  ejectment  for  lands 
in  North  Carolina  has  been  in  possession,  under 
title  in  himself  and  those  under  whom  he  claimed, 
for  seven  years  or  upwards,  such  possession  is, 
by  the  statute  of  limitations  of  North  Carolina,  a 
conclusive  legal  bar  against  an  action  by  an  ad- 
verse claimant,  unless  such  claimant  brings  him- 
self, by  positive  proof,  within  some  of  the  disa- 
bilities  provided  for  by  that  statute.  Somerville 
V.  Hamilton,  4  Wheat.  230. 

372.  A  patent  for  a  lot  of  land  was  granted,  in 
New  York,  in  1820,  to  a  revolutionary  officer,  in 
pursuance  of  an  act  of  the  legislature  of  that 
year,  which  act  declared  that  the  patent  should 


I  have  the  like  efiect,  as  to  the  title  to  the  lot,  as 
if  the  same  had  been  issued  in  1790.  Held,  that 
possession  for  35  years,  under  claim  of  title, 
could  be  set  up  as  adverse  to  bar  the  right  to  re- 
cover, in  an  action  of  ejectment,  by  the  heirs  of 
the  patentee.    Jackson  v.  Vail,  7  Wend.  125. 

373.  Twenty  years'  adverse  possession  is  a 
good  bar  to  an  action  of  ejectment  in  New  Jer- 
sey. Den  V.  Lane,  1  Penn.  417.  So,  also,  in  Vir- 
ginia.   Vaughan  v.  Green,  1  Leigh.  287. 

374.  A  defendant  in  ejectment  is  protected,  in 
Virginia,  by  20  years*  adverse  possession  before 
the  action  was  brought;  but  the  5  years,  174 
days,  excluded  by  the  act  of  limitations,  are  not 
to  be  included  in  the  computation.  Clay  v.  £a»- 
some,  1  Munf.  454. 

375.  Where,  therefore,  a  special  verdict  in 
such  action  rendered  it  uncertain  whether  such 
time  was  to  be  excluded  or  not,  in  computing 
the  20  years'  possession  of  the  defendant,  a  venire 
de  novo  was  awarded,  ih, 

376.  Cutting  grass  on  a  meadow  for  seven 
years,  with  color  of  title,  stacking  it,  and  fen- 
cing the  stacks,  bars  the  claim  of  one  entering 
adversely.    Burton  v.  Carrutk,  1  Dev.  db  Batt.  2. 

377.  Where  the  defendant,  in  an  action  of 
ejectment,  was  proved  to  be  in  possession  of  100 
acres  of  land,  by  enclosures  and  cultivation  for 
15  years,  and  then  enlarged  his  enclosures  so  as 
to  inclyde  150  acres,  and  possessed  the  same,  so 
enlarged  by  enclosures,  for  six  years  thereafter, 
claiming  the  same  as  his  own ;  it  was  held,  that 
he  was  entitled  to  the  same  by  adversary  pos- 
session.    Hail  V.  Gittings,  2  Har.  6l  J.  380. 

378.  The  question  of  adverse  possession  at  the 
time  of  the  grant  is  one  of  fact  for  the  jury.  Ste- 
vens V.  Deunng,  2  Aik.  112. 

379.  The  defendant  in  ejectment  claimed, 
under  a  sale  made  by  the  sheriff  under  the  Vir- 
ginia statute  of  1814,  for  taxes  in  arrear,  and 
showed  the  return  of  the  land  as  delinquent, 
and  the  sale  made  by  the  sheriff,  without  show- 
ing that  the  sheriff  had  strictly  pursued  the  stat- 
ute in  the  steps  preparatory  to  the  sale.  Held, 
that  this  was  not  enough  to  divest  the  title  of 
the  original  owner.  Chapman  v.  Doc,  2  Leigh, 
329. 

380.  Where  A  went  into  possession  of  land 
under  an  agreement  with  B  for  the  purchase, 
and  C  afterwards  took  possession,  under  an 
agreement  with  A  for  the  purchase,  the  posses- 
sion of  C  was  held  not  to  be  adverse  to  the  title 
of  B.    Jackson  v.  Bard,  4  Johns.  230. 

381.  One  claiming  the  undivided  sixth  partoi 
an  extensive  tract  of  land,  by  deed,  can  support 
an  adverse  possession  of  such  part  only  as  he 
has  enclosed,  or  actually  improved.  Sharp  v. 
Brandow,  15  Wend.  597. 

382.  There  must  be  a  real  and  substantial  en- 
closure, an  actual  occupancy,  a  positio  pedis, 
which  is  definite,  positive,  and  notorious,  to  con- 
stitute an  adverse  possession,  when  that  is  th& 
only  defence,  and  is  to  countervail  a  legal  title. 
A  fence  made  by  felling  trees,  and  lapping  them 
one  upon  another  round  the  land,  called  a  pos- 
session fence,  is  not  sufficient.  Jackson  v.  Schoonr 
maker,  2  Johns.  230. 

383.  A  bill  of  exceptions,  upon  a  trial  in  eject- 
ment,  stated  that  the  testator  of  the  defendant 
died  in  possession  of  the  land,  which  possession 
he  had  held,  ''  adverse  to  the  lessor  of  the  plain- 
tiff," for  a  specified  time.  Held,  that  it  must  be 
understood  that  such  possession  was  adverse  to 
those  under  whom  the  lessor  claimed,  it  appear- 
ing,  from  another  bill  of  exceptions  in  the  same 
trial,  that  the  title  of  the  lessor  of  the  plaintiff 
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did  not  commence  until  after  the  death  of  the 
testator.     Brtam  v.  Cooper,  5  Monf.  7. 

334.  A  possesBton  advene  to  the  le^  owner 
ie  not  to  be  presumed,  but  must  be  proved. 
Jaeksan  ▼.  Parker,  3  Johns.  Cas.  124.  S.  P. 
Jfase  y.  Peek,  ib.  128. 

385.  A  contract  for  the  purchase  of  land,  after 
the  vendee  has  performed  the  terms  of  the  con- 
tract, and  his  right  to  a  deed  has  accrued,  is  suf- 
ficient color  of  title  whereon  to  base  a  defence 
of  adverse  possession,  in  an  action  of  ejectment, 
by  the  vendor,  for  the  recovery  of  the  premises. 
Briggs  V.  Prosser,  14  Wend.  fa7. 

386.  A  possession  of  25  years,  under  such 
contract,  aiter  the  right  to  the  deed  had  accrued, 
authorizes  a  presumption  that  the  deed  was  exe- 
cuted, ib. 

367.  Possession  alone  is  a  good  defence,  in 
ejectment,  against  all  but  him  having  a  superior 
title.     Garner  v.  Johnston,  Peck,  24. 

388.  A  person  who  has  entered,  by  permission 
of  one  tenant  in  common,  cannot,  after  partition, 
set  np  an  adverse  title  in  bar  of  an  ejectment  by 
the  tenant  in  common  to  whose  share  such  es- 
tate  has  fallen.    Jackson  v.  Creal,  13  Johns.  116. 

tldO.  Where  there  are  conflicting  grants  and 
interfering  locations  of  the  lands  of  A  and  B, 
and  a  part  of  the  land  claimed  by  A  is  within 
the  lines  of  the  n-ant  to  B,  and  A,  and  those 
under  whom  he  claimed,  had  been  in  possession 
of  such  part,  using  and  occupying  it  for  upwards 
of  100  years,  a  deed  will  not  be  presumed  from 
the  grantee  under  whom  B  claimed  to  the  gran- 
tee ander  whom  A  claimed,  for  the  part  thus 
claimed,  nor  will  it  be  presumed  that  there  has 
been  an  actual  ouster  of  such  part.  But  if  A, 
and  those  under  whom  he  claimed,  were  in  the 
adversary,  uninterrupted,  and  exclusive  posses- 
sion, by  enclosure  of  the  land  in  dispute,  for  20 
years,  then  B  is  barred  by  the  act  of  limitations. 
Hammond  v.  Ridgely,  5  Har.  &  J.  245. 

390.  If  the  grantee  in  a  deed  is  in  possession 
of  a  part  of  the  tract  conveyed,  his  possession 
wiU  extend  to  the  whole  tract,  unless  there  has 
been  such  adverse  possession  for  20  years  by 
some  other  person,  ih. 

391.  The  lessor  of  the  plaintiff,  who  has  a  reg- 
ular paper  title,  cannot  be  displaced,  unless  the 
defendant  in  the  ejectment  has  a  better  title, 
either  legal,  or  such  an  equitable  one  as  a  court 
of  equity  would  sustain.  Gordon  v.  Kerr,  1 
Wash.  C.  C.  322. 

392.  The  defendant  may  bar  the  plaintiff's 
recovery,  by  showing  a  title  in  himself,  or  a 
clear  subsisting  title  in  a  stranger.  Hidl  v.  (Ht- 
tings,  2  Har.  £  J.  112.  GillUand  v.  Hanna,  Ad- 
dis. 251. 

393.  A  defendant  cannot  ground  objections  to 
a  plaintiff's  title,  upon  his  own  possession  alone, 
without  a  title.  JIfJSUister  v.  Williams,  1  Overt. 
107. 

394.  An  outstanding  title  must  be  a  present 
and  operative  one;  ouierwise  the  presumption 
will  be,  that  it  has  been  extinguished.  Jackson 
V.  TodeL,  6  Johns.  257. 

395.  Where  upwards  of  20  years  of  adverse 
possession  have  run  against  an  outstanding  title. 
It  cannot  be  set  up  as  a  bar,  for  the  presumption 
is,  that  it  is  no  longer  a  subsisting  title.  Jackson 
V.  Harder^  4  Johns.  202. 

396.  So  an  outstanding  title  in  a  stranger,  to 
defeat  an  ejectment,  must  be  clearly  established. 
Sraintree  v.  Battles,  6  Verm.  395. 

397.  A  defendant  in  ejectment,  by  showing  a 
right  of  entry  in  a  third  person,  will  defeat  the 
plaintiff.    Smith  v.  JfoweUs,  2  Litt.  159 


398.  So  by  proving  a  subsisting  title  out  of 
the  plaintiff,  although  not  in  himself.  Coleman 
V.  Talbot,  2  Bibb,  129. 

399.  So  he  may  protect  himself  under  a  title 
acquired  by  a  person  under  whom  he  claims, 
subsequently  to  his  coming  into  possession. 
Jackson  V.  Given,  8  Johns.  137. 

400.  A  defendant,  with  color  of  title,  may 
show  title  by  a  grant  in  a  third  person,  in  oppo- 
sition to  the  plaintiff's  grant.  Miller  v.  Holt,  1 
Overt.  308. 

401.  An  outstanding  title  in  a  person,  other 
than  the  lessor  of  the  plaintiff  in  ejectment,  will 
defeat  his  recovery,  though  the  defendant  does 
not  claim  under  that  title.  And  this,  it  seems, 
though  the  outstanding  title  be  in  the  trustee  of 
the  lessor.    Jackson  v.  Harrington,  9  Cow.  86. 

402.  Thus,  where  the  plaintiff  produced  a 
bond  which  recited  a  deed  of  the  premises,  to 
the  trustee  of  his  lessor,  held,  that  he  was  bound 
by  the  recital,  and,  as  it  showed  a  legal  out- 
standing title  in  another,  he  was  nonsuited,  ib. 

403.  So  by  showing  an  elder  outstanding  pat- 
ent for  the  land.  Colston  v.  JlfVay,  1  A.  K. 
Marsh.  250.  Thomas  v.  Head,  1  A.  K.  Marsh. 
450.    Voorhies  v.  Bridgeford,  3  A.  K.  Marsh.  26. 

404.  But  an  ejectment  cannot  be  defeated  by 
showing  an  adverse  grant,  in  a  stranger,  of  the 
same  date  of  the  plaintiff's.  Botoman  v.  Bartlett, 
4  Bibb,  520. 

405.  So  by  showing  a  title  in  his  lessor  supe- 
rior to  that  of  the  plamtiff.  Gamer  v.  Johnston, 
Peck,  24. 

406.  A  mere  trespasser,  or  intruder,  cannot 
protect  himself  by  setting  up  an  outstanding 
title  in  a  stranger.  Jackson  v.  Harder,  4  Johns. 
202. 

407.  So  he  may  show  that  the  right  of  entry 
was  in  another,  by  the  production  of  an  elder 
grant  of  more  than  20  vears,  and  that  it  has  been 
transferred  to  him,  shown  by  a  possession  of 
more  than  20  years.  Fhday  v.  Humble,  2  A.  K. 
Marsh.  569. 

408.  A  person  who  has  entered  into  posses- 
sion under  another,  and  acknowledged  his  title, 
cannot  set  up  an  outstanding  title  in  a  third  per- 
son. Jackson  V.  De  Walts,  7  J ohna.  167.  Jack- 
son V.  Stetoart,  6  Johns.  34. 

409.  In  ejectment,  by  a  purchaser,  under  a 
fi'fa.,  against  a  third  person  m  possession,  under 
the  debtor,  without  title,  or  coUusively,  the  de- 
fendant cannot  set  up  an  outstanding  title  in  a 
third  person.    Jackson  v.  Bush,  10  Johns.  223. 

410.  The  defendant  in  ejectment,  setting  up 
the  statute  of  limitations,  must  stand  on  his  own 
title;  he  cannot  resort  to  the  plaintiff's  title. 
Cluggage  V.  Duncan,  1  S.  d:^  R.  111. 

411 .  A  mortgage,  before  foreclosure,  or  entry, 
is  not  a  legal  title,  which  a  stranger  can  set  up 
in  bar  of  ejectment.  ColUns  v.  Torry,  7  Johns. 
278.  Jackson  v.  Parkhurst,  4  Wend.  369.  Jack- 
son V.  PraU,  10  Johns.  381. 

412.  Nor  can  the  defendant  set  up  an  out- 
standing mortgage,  in  the  hands  of  a  stranger, 
to  defeat  the  title  of  the  mortgagor  or  liis  heirs. 
Den  V.  Diiaon,  5  Halst.  156. 

413.  So  a  satisfied  mortgage,  though  paid  oft 
by  the  defendant,  is  not  a  bar  in  ejectment. 
Jackson  V.  Cris,  11  Johns.  437. 

414.  Where  a  person  who  had  a  mortgage  of 
lands  was  afterwards  attainted,  held,  uieX  the 
mortgage  might  be  set  up  against  the  people,  as 
having  succeeded  to  the  rights  of  the  mortgagor. 
Jackson  V.  Pierce,  10  Johns.  414. 

415.  Held,  that  defendants  in  ejectment,  un- 
der the  eifcumstances  of  the  case,  could  not 
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aTail  themfleWei  of  a  moxigtLge^  ao  aa  to  bar  the 
plaintiffs  from  recovering,  where  there  had  been 
a  payment  and  satisfaction  of  the  mortgage 
debt,  though  after  the  day  of  payment.  MoT' 
gan  Y.  Davis^  2  Har.  &>  M'Uen.  9. 

416.  And  where  no  possession  has  been 
proved  in  the  mortgage,  nor  any  money  been 
paid  or  received  on  the  mortgage,  for  more 
than  20  years,  it  was  held,  that  the  mortgagor 
was  not  barred,  by  the  mortgage,  from  maintain- 
ing his  ejectment,  though  a  fuU  payment  of  the 
money,  due  on  the  mortgage,  was  not  proved,  ib, 

417.  A  mortgage  of  more  than  20  years'  stand- 
ing, on  which  no  interest  has  been  paid,  and  un- 
der which  there  has  been  no  entry  to  foreclose, 
is  not  such  an  outstanding  title  as  will  bar  an 
ejectment  by  the  mortgagor  or  his  heirs.  Jack- 
son  V.  Schauber,  7  Cow.  187.  But  see  8.  C.  2 
Wend.  12. 

418.  A  patentee  of  land  conveyed  it  toB.  Af- 
terwards, C  purchased  the  same  lot  of  a  person 
pretending  to  be  the  original  patentee,  and  who 
fraudulently  executed  a  deed  for  the  lot  to  C, 
who  afterwards  conveyed  it  to  D,  who  sold  it  to 
various  persons,  who  took  possession  under 
him.  The  real  patentee,  during  the  continuance 
of  the  adverse  possession,  executed  another 
deed  for  the  same  lot  which  was  first  recorded ; 
and  D  purchased  the  title  of  W.,  and  took  a  deed 
from  him,  which  was  also  recorded.  B  brought 
an  action  of  ejectment  against  the  persons  in 
possession  under  D;  and  it  was  held,  that  B 
could  not  set  up  the  adverse  possession  of  D,  to 
defeat  W.*s  purchase  from  the  real  patentee ;  and 
that  the  persons  holding  under  D  had  a  right  to 
protect* tnemselves  by  the  title  of  W.,  equally  as 
if  they  had  purchased  of  him.  Jackson  v.  Givsn^ 
8  Johns.  137. 

419.  Where  a  person  in  possession  of  land 
covenants  with  another  to  pay  him  for  the  land, 
and  receive  a  deed  from  him,  in  an  action  of 
ejectment  by  the  covenantee,  he  is  estopped 
from  setting  up  an  outstanding  title,  or  a  title 
in  himself,  unless  he  can  show  that  be  was  de- 
ceived, or  imposed  upon,  in  making  the  agree- 
ment.    Jackson  v.  Ayers^  14  Johns.  224. 

420.  A  deed  from  M.  to  G.,  purporting  to  con- 
vey the  land  in  dispute  to  the  tenant  in  posses- 
sion, though  void,  and  forming  no  connection, 
legal  or  equitable,  with  the  grant,  and  accom- 
panied with  seven  years*  peaceable  and  uninter- 
rupted possession,  IS  a  bar  to  the  recovery  of  the 
plainttn  in  ejectment  under  the  act  of  Tennessee, 
of  1797,  c.  43.  Gray  v.  Darky^  Mart.  &,  Terg. 
396. 

421.  Where  the  defendant,  in  an  ejectment, 
opposes  to  the  plaintiff's  title  a  superior  and 
outstanding  title  in  a  third  person,  under  whom 
he  does  not  claim,  it  must  be  subsisting  and 
available,  and  on  which  the  asserted  owner 
might  recover  in  ejectment,  if  he  were  plain- 
tiff If  such  a  title  is  barred  by  the  statute  of 
limitations,  or  by  a  descent  cast,  the  defendant 
cannot  avail  himself  of  it  to  protect  his  mere 
possession,  he  being  a  perfect  stranger  to  the 
title.     Foster  v.  Jo»c«,  3  Wash.  C.  C.  498. 

422.  In  Pennsylvania,  if  the  defendant  in 
ejectment  do  not  set  up  a  title  under  the  state,  it 
is  not  competent  for  him  to  allege  negligence  in 
the  plaintiff  in  not  having  surveyed  his  warrant 
in  time.  It  is  sufficient  if  the  survey  was  ac- 
cepted at  the  land-office.  FeUotos  v.  Fedrick^  4 
Wash.  C.  C.  477. 

423.  Where  one  enters  upon  land  under  a 
contract  to  purchase,  the  vendee,  and  those 
coming  in  under  him,  are  estopped,  ia  an  action 


of  ^eetment,  by  the  vendor,  to  show  title  in  hiah 
self,  or  to  set  up  an  outstanding  title  in  another. 
Jackson  v.  Walker^  7  Cow.  637.  Jackson  v. 
Smith,  7  Cow.  717. 

424.  A  party  in  possession  of  lands,  recogni- 
zing the  title  of  a  claimant,  and  agreeing  to 
purchase,  may  subsequently  denv  such  title,  set 
up  title  in  himself,  and  show  that  his  acknowledg- 
ment was  produced  by  imposition,  or  made  un- 
der a  misapprehension  of  his  rights ;  but  a  party 
entering  into  possession,  under  an  ajmement  to 
purchase,  cannot  dispute  the  title  of  him  under 
whom  he  enters,  until  af\er  a  surrender  of  pos- 
session.   Jackson  v.  Spear,  7  Wend.  401. 

425.  A  release  of  a  mortgage  from  the  mort^ 
gafee  is  not  necessary  to  give  a  legal  title  to  a 
de&ndant  in  ejectment,  who  holds  by  convey- 
ance from  the  mortgagor,  after  the  mortgage,  if 
the  debt  has  been  satisfied.  Paxton  v.  Paul,  3 
Har.  &.  M'Hen.  399. 

426.  Where  the  plaintiff  claims  title  under  a 
deed  from  A,  and  the  defendant  produces  a  sub- 
sequent deed  of  the  same  land  from  a  person  of 
the  same  name,  under  which  he  claims,  it  lies 
with  the  defendant  to  show  that  the  grantor,  in 
the  first  deed,  was  not  the  owner  of  the  prem- 
ises granted.    Jackson  V.  Cody,  9  Cow.  140. 

427.  Defendant  in  ejectment,  claiming  ad- 
versely to  plaintiff,  may,  at  any  time  before  trial, 
purchase  in  an  outstanding  title  to  protect  his 
possession.     Tucker  v.  Keder,  4  Verm.  161. 

428.  It  is  only  in  case  of  a  resulting  trusty 
that  the  estate  of  a  cestui  que  trust  can  be  set 
up  to  bar  the  recovery,  by  a  person  having  the 
legal  estate.    Jackson  v.  teggett,  7  Wend.  377. 

429.  In  ejectment,  a  deed  delivered  as  an  es- 
crow, cannot  be  set  up  as  an  outstanding  title. 
Uoyd  V.  Giddings,  7  Ham.  (Part  2d,)  50. 

430.  Where  one  takes,  by  descent,  as  a  co- 
heir and  tenant  in  common,  in  ejectment  by  his 
co-heir,  he  cannot  show  that  the  ancestor  had 
no  title.    Jackson  v.  Streeter,  5  Cow.  529. 

431.  A  defendant  in  ejectment,  having  pro- 
cured the  possession  from  the  plaintiff's  tenant, 
will  not  be  permitted  to  question  the  plaintiff's 
right.     Tariyy.  Rodger s,  1  A.  K.  Marsh.  5245. 

432.  If  the  defendant,  having  originally  en- 
tered under  a  title  from  A,  afterwards  takes  a 
release  from  B,  he  cannot,  in  an  action  of  eject- 
ment against  him  by  a  person  claiming  under  A, 
deny  the  title  of  A,  and  set  up  a  tiUe,  derived 
from  B,  as  the  elder  and  better  one.  Jackson  v. 
Hinman,  10  Johns.  292. 

433.  If  the  defendant  has  recognized  the  les- 
sor as  his  landlord,  he  cannot  afterwards  dispute 
his  title.    Jackson  v.  Vosburgh,  7  Johns.  186. 

434.  A  tenant  cannot  controvert  his  landlord's 
title,  but  he  may  show,  in  ejectment,  that  such 
title  determined  after  the  making  of  the  lease 
on  which  the  tenant  entered.  Devatch  v.  JVeio- 
sam,  3  Ham.  57. 

435.  A  tenant  holding  over,  after  the  expira- 
tion of  his  lease,  cannot  set  up  an  adverse  pos- 
session against  his  landlord;  nor  can  his  son, 
coming  in  under  him.  Brandter  v.  Marshall,  1 
Caines,  394. 

436.  Under  an  a^eement  between  landlord 
and  tenant,  entered  into  at  the  time  of  the  lease, 
that  the  title  should  be  settled  by  an  amicable 
action,  it  was  held,  that  the  tenant  could  dis- 
pute his  landlord's  title.  Mayor  v.  Bridge  Com- 
pany, 4  Binn.  283. 

437.  A  lease  unfairly  obtained  will  not  pre- 
vent the  lessee  from  disputing  his  lessor's  title. 
Brown  v.  Dysinger,  1  Rawle,  408. 

438.  If  the  plaintiff  has  the  legal  title,  the  da- 
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fendant  cannot  set  np  an  equitable  title  in  bar. 
Jackson  r.  Fierce,  2  Johns.  221.  Jackson  ▼.  Deyo, 
3ib.428.  Sinclair  Y.JacksonyS  Cow.  ^3,  Jack- 
son ▼.  Van  Slfck,  8  Johns.  487.  Spencer  t. 
Marcka,  2  Ham.  263. 

439.  A  conveyance  by  the  lessor,  after  the 
date  of  the  demise,  to  the  defendant  in  ejectment, 
does  not  affect  the  action,  nor  abate  the  suit. 
Hnbiard  ▼.  TmsteeSj  2  J.  J.  Marsh.  81. 

440.  Where  the  defendants  have  title  under  a 
patent  of  equal  date  with  that  of  the  plaintiff  in 
ejeetment,  the  plaintiff  must  fiiil.  Courtney  r, 
Shropshire,  3  Litt.  265. 

441.  In  ejectment,  to  compel  the  payment  of 
purchase  money,  the  defendant  may  set  up  any 
▼alJd  defence  to  his  vendor's  title.  Richardson 
T.  Kttkny  6  Watts,  299. 

448.  In  ejectment  by  a  landlord's  heirs,  the 
tenant  may  show  that  the  landlord  had  only  a 
life  estate,  that  terminated  before  suit  broufirht. 
Heekart  v.  J£Kee,  5  ib.  385. 

443.  A  verdict  and  judgment  for  the  plaintiff 
in  one  action  of  ejectment,  a  verdict  in  favor  of 
the  defendant  in  a  second  action,  and  the  re- 
versal of  the  second  judgment  by  the  supreme 
eoort,  are  no  bar  to  a  third  action  of  ejectment. 
MeresT  v.  Watson,  1  ib.  330. 

444.  Where  the  lessor  of  the  plaintiff  in  eject- 
ment eonveyv  the  land  while  it  is  held  adversely 
by  a  third  person,  by  a  deed  of  bargain  and  sale, 
and  release,  such  deed  passes  nothing,  and  does 
not  i>ieclude  the  plaintiff's  recovery.  Hopkins 
▼.  f9^trd,  6  Munf.  38.     See  v.  Greenlee,  ib.  303. 

445.  Poesession  taken  under  a  license  from 
die  party,  is  a  good  defence  in  ejectment.  Sulli-' 
nmnt  ▼.  Commissioners  of  Franklin  County,  3 
Ham.  89. 

446.  A  defendant  in  ejectment  may  protect 
kimaelf  by  an  application  on  which  a  survey 
baa  been  made,  though  the  land  has  not  been 
oocapied,  or  the  purchase  money  paid.  Watson 
r.  Gilday,  11  8.  Sl  R.  337.  S.  C.  2  ib.  407.  5 
tb.  267. 

447.  If  the  defendant  in  ejectment  claims  un- 
der the  same  survey  as  the  plaintiff,  he  cannot 
object  to  such  survey.  Powers  v.  JlFFerran,  2 
S.  4b  R.  44. 

448.  It  is  no  defence,  in  ejectment,  that,  after 
suit  brought,  the  plaintiff  takes  possession  of  the 
premiaes  and  aliens  them.  M'Chesney  v.  Wain^ 
wrigkt,  5  Ham.  452. 

449.  Where  defendant  in  possession  appeared 
la  an  action  of  ejectment,  and  confessed  lease, 
eatry,  and  ouster,  he  cannot  narrow  his  defence 
to  part  of  the  premises  claimed.  FkUadMphia  v. 
Cdgord,  4  Teates,  272. 

450.  In  ejectment,  the  defendant  cannot  ob- 
ject  his  own  possession  for  20  years  against  his 
own  deed,  given  within  that  period.  Dwoal  v. 
BOh^  3  Call,  362. 

451.  In  an  action  of  ejectment  by  a  purchaser, 
under  an  adminiatrator,  against  an  heir,  he  can- 
not object  that  the  debts  allowed  by  the  court  of 
probate  were  unjust.  Brewster  v.  Deidsim,  1 
Soot,  931. 

45d.  If  the  defendant  has  a  deed,  under  which 
bia  grantor  claimed  title,  he  is  not  bound  to  pro- 
dace  it,  though  called  for  bv  the  plaintiff;  and 
if  the  «leed  is  produced,  and  is  found  defective, 
it  will  not  destroy  the  effect  of  the  defendant's 
pti— c  sainn     Jackson  v.  Newton,  18  Johns.  355. 

453.  In  an  ejectment,  it  is  no  bar  that  the  title 
af  the  land  demanded,  was  determined  on  a  plea 
of  title  in  an  action  of  trespass  between  the  same 
partiea.    Cmms  v.  jPrior,  &irby,  395. 

454.  The  pendency  of  a  suit  upon  tha  bond,  m 
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no  bar  to  an  action  of  ejectment  for  the  recovery 
of  lands  mortgaged  in  security  of  the  same  debt. 
Coit  V.  Fitch,  lb.  254. 

455.  Where  the  lessor  of  the  plaintiff  in  eject- 
ment, who  became  the  purchaser  of  the  title  of 
a  mortgagor  in  possession  of  land,  under  a  judg- 
ment and  execution,  had  covenanted  with  the 
defendant  to  postpone  the  sale  under  the  execu- 
tion for  two  years,  it  is  no  defence,  that  the  oale 
had  been  made  before  the  expiration  of  the  two 
years,  and  in  violation  of  the  covenant.  Jacksam 
V.  Davis,  18  Johns.  7. 

456.  Where  the  plaintiff  in  ejectment  claimed 
title  under  a  sheriff's  sale,  and,  in  proof  of  his' 
title,  showed  a  judgment,  fieri  facias  vendi,  de- 
scribing the  land  sold  with  sufficient  certainty, 
and  a  Seed  from  the  sheriff  who  made  the  sale, 
no  error  or  defect  in  the  schedule  made  at  the 
time  of  the  levy  under  the  fi.  fa.  can  be  relied 
on  to  defeat  the  sale.  Estep  v.  Weems,  6  Gill  d& 
Johns.  303. 

457.  The  lessor  of  the  plaintiff  in  ejectment, 
selling  the  land  during  the  pendency  of  the  ac- 
tion, does  not  bar  the  plaintiff.  Jackson  v.  Jif- 
frieSyl  A.  K.  Marsh.  88.   JIfay  v.  Depuy,  ib.  166. 

458.  A  person  contracted  for  the  purchase  of 
land,  and  paid  for  it,  and  the  vendor  afterwards 
sold  and  conveyed  the  same  land,  by  deed,  to 
another,  who  had  notice  of  the  former  contract. 
In  ejectment,  brought  by  the  latter  purchaser 
against  the  former,  these  fects  fbmish  no  dc" 
fence  at  law.  Coleman  v.  Catsy,  1  A.  K.  Marsh. 
440. 

459.  Where  the  plaintiff's  lessor,  in  eject- 
ment, claims,  under  a  partition  made  by  virtue 
of  the  New  Tork  act  of  1801,  lands  of  which 
the  defendant,  or  those  from  whom  he  derivea 
title,  were  in  possession  previous  to  the  passing 
of  that  act,  it  is  no  defence,  that  he  had  not  been 
paid  for  the  improvements,  pursuant  to  the  act 
of  1785.    Jackson  v.  TrusdeU,  12  Johns.  246. 

460.  In  ejectment,  the  plaintiff  claimed  title 
under  A,  and  the  defendant  also  claimed  title 
under  A  and  others,  as  trustees  of  the  town  of 
B,  by  a  deed  which  settled  the  boundary  line  of 
disputed  premises.  Held,  that  A  was  bound,  in 
his  individual  capacity,  to  the  line  so  agreed  to 
and  settled  by  him  as  trustee,  and  which  he  had 
covenanted  to  maintain,  and  that  such  deed  of 
settlement,  being  prior  to  A's  deed  to  the  plain- 
tiff, barred  the  plaintiff's  claim.  Wood  v.  Ltv* 
ingston,  11  Johns.  36. 

461.  In  an  action  of  ejectment,  the  previous 
recovery  of  the  defendant  against  the  plaintiff's 
lessor  in  a  forcible  detainer,  is  no  bar  to  the  suit* 
Buntin  v.  Doe,  1  Blackf.  26. 

462.  In  an  action  of  ejectment,  the  defendant 
may  show  that  the  title  of  the  plaintiff's  lessor 
has  expired.  Doe  v.  West,  1  Blackf.  133. 

463.  If  A  convey  to  B,  and  afterwards  convey 
or  release  the  same  land  to  C,  who  is  in  posses- 
sion, and  an  action  of  ejectment  i«  brought,  on 
the  demise  of  A  and  B,  against  C,  the  pTaJntiir 
cannot  recover  on  the  demise  of  A,  who  is  es- 
topped by  the  subsequent  deed  to  C ;  and  if  the 
deed  to  B  were  void,  by  reason  of  an  advenM 
possession,  he  must  fail  on  that  demise.  Jaeksom 
V.  Wheeler,  10  Johns.  164. 

464.  In  ejectment  by  the  heirs  at  law  of  A 
against  B,  who  had  taken  a  lease  of  the  ancestor, 
the  heirs  are  not  bound  to  produce  the  will  of 
the  ancestor,  supposing  it  can  be  proved  that  he 
had  made  one  ;  but  the  defendant,  if  he  means 
to  bar  the  title  of  the  heir  at  law,  must  show, 
affirmatively,  a  devise  of  the  premises  in  ques 
tion.     Brant  v.  livermore,  10  Johna.  358. 
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465  A  leisee  oannot  show  that  the  land  leased 
to  him  is  withoat  the  bounds  of  his  lessor's 
premises.    Brant  r.  Livermore,  10  Johns.  358. 

466.  In  ejectment  by  the  heir  in  tail  to  recover 
the  estate,  which  his  ancestor  has  aliened  in  fee, 
it  is  no  defence,  that  the  conveyance  was  with 
covenants  of  warranty ;  the  remedy  is  by  action 
on  the  covenant,  if  any.  Den  v.  Robinson^  2 
South.  689. 

467.  Where  defendant  in  ejectment  does  not 
admit  plaintiff's  title,  or  his  own  tenancy,  he 
cannot  avail  himself  of  want  of  notice  to  quit, 
though  he  should  prove  to  have  been  tenant 
from  year  to  year.  If,  pending  an  action  of 
ejectment,  a  third  person  obtain  a  decree  of  fore- 
closure of  the  premises  against  the  plaintiff,  yet 
if  the  time  of  redemption  be  unexpired,  this  will 
not  prevent  the  plaintiff's  recovery.  Catlin  v. 
Washburn,  3  Verm.  25. 

468.  The  heir  at  law  of  a  grantor  who  con- 
veyed  without  consideration  cannot  set  up  such 
conveyance,  in  bar  of  an  ejectment  by  the  gran- 
tee.   Jackson  v.  Gamsey,  16  Johns.  189. 

469.  Nor  can  he  take  advantage  of  a  judgment 
against  himself,  under  which  the  land  conveyed 
by  his  ancestor  had  been  sold,  as  an  outstanding 
title ;  for  the  sale  could  only  operate  upon  the 
interest  which  he  had  in  the  land,  which  was 
but  a  naked  possession,  ih. 

470.  In  ejectment  by  the  purchaser  of  lands 
sold  on  execution  against  the  defendant  in  exe- 
cution, who  remains  in  possession  of  the  land, 
the  defendant  may  prove  that  he  never  had  a 
title,  but  was  a  tenant  at  will  of  a  third  person. 
Den  V.  Camp,  2  Penn.  798. 

471.  In  ejectment,  a  defendant  cannot  show 
that  he  was  not  in  possession  at  the  time  the 
suit  was  commenced.  Brant  v.  Dyckman,  1 
Johns.  Cas.  275. 

472.  The  defendant  in  ejectment  may  prove 
that  a  person  claiming  as  patentee,  though  of 
the  same  name,  was  not  the  patentee  intended 
by  the  grant.    Jackson  v.  Goes,  13  Johns.  518. 

473.  Where  the  defendant  acquires  title  to  the 
land  demanded,  pending  the  suit,  the  plaintiff 
must  fail,  although  neither  he  nor  his  attorney 
had  notice  of  the  levy.  Munsel  v.  Saf\ford,  1 
Root,  257. 

474.  Parties  in  ejectment  are  not  barred  of 
their  rights,  bv  an  mstrument  executed  by  them 
under  a  mistake.  Leek  v.  Cotoley,  10  S.  &  R.  176. 

475.  In  an  ejectment  by  a  second  mortgagee 
against  the  mortgagor,  the  latter  cannot  set  up 
the  title  of  the  &st  mortgagee.  Cooper  v.  Gat- 
braUh,  3  Wash.  C.  C.  546. 

476.  In  an  action  of  ejectment  by  a  mortgagee 
against  a  mortgagor,  the  latter  may  set  up  an 
eviction,  under  a  paramount  title,  m  bar  of  re- 
corery ;  and  though  the  mortgagor  has  become 
a  purchaser  under  such  hostile  title,  and  re- 
mains in  possession  of  the  mortgaged  premises, 
the  mortgagee  is  not  entitled  to  recover.  Jack- 
son  V.  Marsh,  5  Wend.  44. 

477.  Where  a  party  had  been  in  possession  of 
land  for  35  years,  claiming  it  as  his  own,  and 
had  built  a  barn  upon  it,  and  the  owner,  who 
resided  within  60  miles  of  the  premises,  instead 
of  asserting  his  claim,  embarked  in  foreign  ser- 
vice for  20  years,  and  did  not  bring  suit  for  the 
premises  until  18  ^ears  had  elapsed  after  his  re- 
turn,  and  the  origmal  letters  patent  for  the  land 
were  found  in  Uie  possession  of  the  occupant 
of  the  premises  ;  it  was  held,  that  the  facts  and 
circumstances  warranted  the  presumption  of  a 
conveyance  to  the  occupant.  Jackson  v.  War- 
ford,  7  Wend.  62. 


478.  If  the  defendant  has  shown,  prima  fi^^t 
a  good  title,  it  is  incumbent  on  the  other  party 
to  prove  a  better  title,  where  he  claims  under  a 
third  person.     Greenleaf  v.  Birth,  6  Pet.  302. 

479.  On  trials  in  ejectment,  a  superior  equita- 
ble title  of  record  cannot  be  permitted  to  rebut 
an  adverse  legal  title,  (^uarles  v.  Brovm,  Ky. 
Dec.  237. 

480.  A  party  cannot  set  up  a  title  to  land  by 
settlement,  prior  to  the  day  stated  for  the  com- 
mencement of  his  settlement  Hn  the  warrant  is- 
sued to  him  for  the  land ;  but  he  may  prove  the 
land  was  never  in  the  possession  of  the  party 
who  claims  it  from  him,  by  right  of  settlement. 
WeUs  V.  Wnght,  3  Wash.  C.  C.  250. 

481.  Where  there  was  no  grant  of  the  land 
produced,  and  no  evidence  that  C,  who  con- 
veyed the  land  to  F.,  under  whom  the  defendant 
in  ejectment  claimed,  was  ever  in  possession  of 
the  land,  it  was  held,  that  if  he  ever  was  in 
possession,  he  was  an  intruder,  and  his  deed 
could  not  operate  to  transfer  any  right  to  the 
land ;  and  that  the  entry  and  possession  of  F. 
was  an  intrusion,  the  land  being  vacant.  Cockey 
V.  Smith,  3  Har.  &,  J.  20. 

482.  Held,  also,  that  the  deed  from  C.  to  F., 
which  was  offered  in  evidence,  and  the  certifi- 
cate of  the  receipt  for  the  alienation  fine  in- 
dorsed thereon,  was  not  legal  and  competent 
evidence,  ih. 

483.  In  1748,  a  tract  of  land,  called  C,  was 
granted  to  A,  who,  in  1756,  conveyed  a  part  of 
that  tract,  by  courses  and  distances,  to  B.  In 
1757,  A,  being  in  possession  of  a  tract  of  land 
called  R,  granted  to  D,  in  1685,  conveyed  a  part 
of  that  tract,  by  courses  and  distances,  to  £. 
Part  of  the  land  in  the  first  deed  was  included 
in  that  part  of  the  tract,  called  R,  which  was 
conveyed  to  £.  In  an  action  of  ejectment, 
brought  for  the  tract  called  C,  there  was  proof 
of  60  years*  possession  and  upward  by  A,  B,  and 
the  lessor  of  the  plaintiff,  of  the  lands  located  by 
the  plaintiff  on  the  plots,  and  also  proof  of  up- 
wards of  60  years'  possession  by  £,  and  the  de- 
fendant, of  the  tract  called  R,  for  which  defence 
was  taken.  Held,  that  if  the  jury  are  satisfied 
that  the  defendant,  and  those  under  whom  he 
claims,  held  and  claimed  the  land  in  dispute  un- 
der A,  from  whom  the  conveyances  were  made, 
in  175i5,  to  B,  and  in  1757  to  £,  then  there  is 
competent  legal  proof  to  satisfy  the  jury,  that  A, 
at  the  time  of  making  the  conveyance  to  B,  had 
a  good  and  sufficient  legal  title  to  the  tracts  of 
land  called  C  and  R,  and  that  the  jury  may  and 
ought  to  presume  a  deed  or  devise  to  A  for  the 
same,  or  that  he  held  the  same  by  descent,  from 
the  person  having  the  legal  right  and  title  there- 
to.    DaJe  V.  Fassett,  3  liar.  &  J.  119. 

484.  The  court  refused,  however,  to  direct  the 
jury,  that  if  £  was  in  possession  of  that  part  of 
R,  (for  which  the  defendant  took  defence,)  under 
A,  when  a  warrant  to  resurvev  R  was  granted  to 
£,  and  one  F,  and  located  by  them,  and  for  which 
they  obtained  a  grant  in  1751,  and  that  posses- 
sion has  been  regularly  transmitted  from  £  to 
the  defendant,  they  ought  to  presume  a  deed  for 
the  said  land  from  A  to  £  prior  (b  the  deed  from 
A  to  B.  id. 

485.  There  being  no  competent  evidence  in 
the  case  to  prove  that,  upon  a  dispute  between 
B  and  £  about  their  lines,  they  referred  the  same 
to  arbitration,  and  that  a  line  was  settled  be- 
tween them,  Uie  court  refused  to  direct  the  jury, 
that  B,  and  all  claiming  under  him,  were  con- 
cluded by  an  agreement  to  submit  the  matver  to 
arbitration.  Hb, 
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486.  If  the  plamtiff 's  grant  operates  by  rela- 
tioD  from  the  date  of  the  certificate,  and  over- 
reaches an  elder  grant  for  the  same  land  to  the 
defendant,  the  entry  of  the  grantee  under  the 
elder  grant,  and  the  poasesaion  by  him  and  those 
claiming  under  him,  is  without  right,  and  cannot 
bar  the  plaintiff,  unless  such  possession  was  by 
actual  enclosures  for  20  years  prior  to  the  bring- 
ing of  the  ejectment.  Hammond  v.  Warfield,  2 
Har.  &  J.  151. 

487.  The  assignee  of  a  mortgagee  in  posses- 
sion of  the  mortgaged  premises,  is  protected  by 
the  mortgage,  though  no  foreclosure  is  shown. 
Jackson  ▼.  MinldeTj  10  Johns.  480. 

488.  Defendant  in  ejectment,  being  a  stranger 
to  the  title,  and  not  claiming  under  the  execution- 
debtor,  cannot  impeach  the  judgment  and  execu- 
tion under  which  plaintiff  claims.  Phelps  ▼. 
Farks^  4  Verm.  488. 

489.  Though  a  woman  entitled  to  dower,  can- 
not enter  upon  the  land,  and  take  possession, 
without  suit,  or  before  assignment,  yet,  if  she 
is  in  possession  legally,  her  right  to  dower  is  a 
good  bar  in  an  action  of  ejectment.  Den  ▼. 
Dodd^  1  Halst.  367. 

490.  A  conveyance  by  a  lessor  in  ejectment, 
after  suit  brought,  to  third  persons,  in  trust,  is  no 
bar  to  a  recovery.  Jackson  v.  Leggett,  7  Wend. 
3T7. 

491.  A  descent  cast  upon  the  parties  in  pos- 
session, does  not,  in  Ohio,  bar  an  action  of  eject- 
ment.    HoU  V.  HemphUly  3  Ham.  232. 

492.  A  claim  or  title,  which  could  not  be  set 
up  by  a  person  while  in  possession,  cannot 
be  set  up  by  a  person  who  comes  into  posses- 
sion under  him.  Jackson  v.  Harder,  4  Johns. 
202. 

493.  Where  defendant  in  ejectment  had  no  in- 
terest in  the  premises  either  at  the  time  of  ac- 
tion brought,  or  of  trial,  but  only  in  the  interval, 
he  vnm  held  a  stranger,  who  could  not  contest 
the  plaintiff's /^ma/oc^e  title.  Hodges  v.  Par- 
ker j  Brayt.  52. 

494.  Held,  that  it  was  a  good  bar  to  an  action 
of  ejectment,  by  mortgagee,  that  mortgagor  had 
paid  the  previous  decree  of  foreclosure,  though 
pending-  the  suit  and  without  tender  of  plain- 
tiff's costs;  and  that  plaintiff,  not  recovering 
the  premises,  could  recover  no  damages.  Bur- 
Um.  V.  Jivstin,  4  Verm.  105. 

495.  A  demand  of  possession  is  waived  by  a 
defendant,  who  refuses  to  recognize  the  plain- 
tiff*0  claim,  when  he  is  informed  of  it  before 
bringing  the  action.      Youst  v.  Martin,  3  S.  & 

496.  In  an  action  of  ejectment,  on  several  de- 
mises, (one  of  which  was  from  trustees  of  the 
parish  of  Newburg,  elected  under  an  incorpo- 
ration, pursuant  to  the  act  of  the  legislature  to 
provide  for  the  incorporation  of  religious  socie- 
ties, passed  March,  1801,)  to  recover  the  posses- 
sion of  100  acres  of  land,  part  of  500  acres, 
mm  ted  by  a  charter  of  incorporation,  in  1752, 
for  the  use  of  a  minister  of  the  church  of  Eng- 
land, against  the  tenant  claiming  to  hold  under 
the  trustees  of  the  same  parish,  elected  pursu- 
ant to  an  act  of  the  legislature,  passed  in  April, 
1803,  relating  to  the  said  ^lebe ;  it  was  held, 
that  the  lessors  of  the  plaintiff  were  not  entitled 
to  recover  the  premises  against  the  tenant  in 
possession.    Jackson  v.  JfestUs,  3  Johns.  115. 

VII.     Of  the  Evidence. 

497.  In  ejectment,  evidence  was  allowed  of 
the  confession  of  the  defendant,  made  after  the 


commencement  of  the  suit,  in  relation  to  his  title 
Morris  v.  Vanderen,  1  Dall.  64. 

498.  But  such  declarations,  made  before  the 
commencement  of  the  suit,  are  not  evidence. 
Wallace  v.  Miner,  6  Ham.  366. 

499.  ^n  acknowledgment  by  the  defendant, 
that  he  went  into  possession  under  one  of  the 
lessors  of  the  plaintiff,  is  sufficient  evidence  to 
enable  the  plaintiff  to  recover }  it  being  a  matter 
of  fact  for  the  jury  to  decide,  whether  the  de* 
fendant  held  under  the  plaintiff  or  not.  Jackson 
V.  Dobbin,  3  Johns.  223.  Jackson  v.  Scissam,  ib. 
499. 

500.  In  ejectment,  the  plaintiff,  to  prove  the 
ouster  stated  in  the  declaration,  introduced  the 
written  acknowledgment  of  the  defendant,  made 
at  the  time  ^)f  service  of  the  writ,  that  he  wf^s  in 
possession  of  the  land  demanded,  claiming  it 
as  his  own.  It  was  held,  that,  from  such  ac- 
knowledgment, the  jury  might  legal Iv  infer  the 
ouster  alleged.  Giddings  v.  Caryield,  4  Conn. 
482. 

501.  The  declarations  of  one  under  whom  a 
party  in  ejectment  claims,  may  be  given  in  evi- 
dence, if  made  while  the  witness  occupied  the 
land.     Reed  v.  Dickey,  1  Watts,  152. 

502.  In  ejectment,  evidence  was  admitted  of 
admissions  of  the  person  under  whom  the  de- 
fendant claimed,  that  he  was  nothing  more  than 
tenant  by  sufferance  of  the  person  under  whom 
the  plaintiff  claimed.  Andrews  v.  Fleming,  2 
Dall.  93. 

503.  A  declaration,  or  confession,  by  one  of 
the  lessors  of  the  plaintiff  in  ejectment,  is  evi- 
dence against  all  of  them.  Jackson  v.  M  Vey,  18 
Johns.  330. 

504.  The  declarations  of  a  former  owner  of 
the  land  in  controversy,  since  deceased,  made 
while  he  was  owner,  against  his  title,  are  admis- 
sible against  others  claiming  under  him.  Rogers 
v.  Moore,  10  Conn.  13.  Norton  v.  PeUibo^e,  7 
ib.  319. 

505.  Declarations,  with  regard  to  the  bounda- 
ries of  land,  of  a  person  who  was  interested  at 
the  time,  are  not  competent  evidence,  in  an  action 
of  ejectment,  for  the  party  claiming  under  the 
person  interested.  Jarrett  v.  West,  1  Har.  &  J. 
501. 

506.  The  declarations  of  a  partv,  showing  title 
out  of  himself,  or  in  the  lessor  of  the  plaintiff,  in 
an  action  of  ejectment,  are  admissible  in  evi- 
dence to  divest  him  of  his  legal  estate,  where 
there  is  no  proof  of  a  tenancy  by  the  party,  in 
support  of  which  the  declarations  can  be  applied, 
or  where  there  is  no  title  shown  in  the  party  in 
whose  favor  the  admissions  are  made,  inde- 
pendent of  such  declarations.  Jackson  v.  An- 
derson, 4  Wend.  474. 

507.  If  the  testimony  of  a  witness  is  intended 
to  be  objected  to,  in  an  action  of  ejectment,  be- 
cause of  his  holding  adjoining  lands,  his  interest 
must  be  located  on  the  plots.  Hall  v.  Gittings, 
2  Har.  ^  J.  112.  Gittings  v.  HaU,  1  ib.  14. 
Chapline  v.  Keedy,  3  Har.  &  M*Hen.  578. 

508.  The  declarations  of  a  former  holder  of 
the  adjoining  lands,  as  to  the  bounds  of  the 
land  in  dispute,  were  admitted  in  evidence,  it  not 
appearing  by  the  plots  that  he  was  interested  in 
establishing  the  facts  related  by  him.  Hall  v. 
Gittings,  2  Har.  &.  J.  112. 

509.  In  an  action  of  ejectment,  where  de- 
fence is  taken  on  a  warrant,  and  plots  are  re- 
turned, an  objection  to  a  witness  on  the  score 
of  interest,  cannot  prevail,  where  his  interest  is 
not  located  on  the  plots ;  and  his  own  pxi>ate 
plot,  made  to  demonstrate  his  interest,  cannot  bo 
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in  eridenoe^or  that  purpose.     Staddsrt 
Y.  Mannings  2  Har.  dt  Gill,  147. 

510.  In  an  action  of  ejectment,  the  declara- 
tiooB  of  the  father  of  the  lessor  of  the  plaintiff, 
under  whom  he  claimed,  aa  to  the  boundaries, 
&c.,  were  admitted,  although  such  declarations 
were  made,  on  the  running  of  the  lines  of  the 
land  by  suryeyors,  at  the  time  of  executing  a 
land  commission,  which  commission  was  not 
produced.  Wtema  y.  Disney^  4  Har.  6l  M'Hen. 
156. 

511.  A  father  made  a  deed,  duly  acknowl- 
edged, to  his  son,  of  the  land  on  which  he  re- 
sided, and  retained  possession  of  the  land,  (the 
son,  however,  being  in  the  house  with  him.) 
The  land  was  attached  as  the  property  of  the 
son,  and  sold.  In  an  action  of  ejectment  by  the 
purchaser  against  the  father,  to  recover  posses- 
sion, it  was  held,  that  evidence  of  the  declara- 
tions of  the  son  ought  not  to  be  received  to  in- 
validate the  deed.     Den  v.  Monjoy^  2  Halst.  173. 

512.  In  ejectment,  where  the  plaintiff  derives 
title  from  his  grandfather,  and  where  the  action 
is  brought  subsequent  to  the  death  of  his  father 
and  mother,  admissions  made  by  the  father  and 
mother  during  their  lifetime,  as  to  the  existence 
and  loss  of  a  will,  alleged  to  have  been  executed 
by  the  grandfather,  may  properly  be  received  in 
evidence.    Fetkerly  v.  Wa^^oner^  11  Wend.  599. 

513.  The  original  depositions  of  persons  since 
dead,  taken  under  a  land  commission  defectively 
executed,  were  admitted  in  evidence,  in  an  ac- 
tion of  ejectment,  as  the  declarations,  or  hearsay, 
of  persons  not  living.  Wttms  v.  Dmimv,  4  Har. 
&>  M*Hen.  156. 

514.  Depositions  taken  under  a  warrant  of  re- 
survey,  issued  in  a  former  action  of  ejectment,  and 
returned  by  the  surveyor  with  the  plots,  are,  on 
the  death  of  the  witnesses,  evidence  against  the 
parties  to  the  suit,  and  all  claiming  under  them. 
Sttuatt  V.  Maton^  3  Har.  Sl  J.  507. 

515.  Nor  does  it  make  any  difference,  that  the 
depositions  are  dated  on  the  day  subsequent  to 
that  on  which  the  explanations  to  the  plots  ap- 
pear to  have  been  signed.  If  returned  with  the 
plots,  they  will  be  considered,  prima  fade^  as 
having  been  taken  on  the  survey,  ib, 

516.  The  declarations  of  a  deceased  person, 
seized,  at  the  time,  of  a  particular  tract  of  land, 
not  located  on  the  plots  in  the  case,  were  offered 
in  evidence  by  the  defendant  in  ejectment,  to 
prove  the  end  of  the  first  line  of  that  tract,  which 
was  the  beginning  of  the  land  claimed  and  lo- 
cated on  the  plots  by  the  defendant.  Held,  that 
they  were  not  admissible  in  evidence.  HaJLl  v. 
GUtingt,  2  Har.  d&  J.  380. 

517.  It  is  a  proper  question  to  ask  a  witness, 
whether  he  was  at  any  time  shown  the  boundary 
of  a  tract  of  land,  and  by  whom.  But  the  wit- 
ness cannot  give  evidence  of  a  commission  is- 
sued to  mark  or  bound  a  tract  of  land,  or  any 

groceedings  under  it.    JCdm  v.  Smithy  4  Har.  gl 
THen.  3§9. 

518.  Parol  evidence  was  not  admitted  to  prove 
that  the  person  in  whose  name  a  survey  was 
made  was  a  deputy-surveyor  at  the  time  of  said 
survey,  and  that  he  never  surveyed  the  land  for 
which  the  certificate  was  returned,  and  whereon 
a  grant  had  issued.  Hammond  v.  SkeredinBj  4 
Har.  &.  M*Hen.  420.  Hammond  v.  Jforris,  2 
Har.  dt  J.  130. 

519.  The  declarations  and  showings  of  the 
patentee  of  a  tract  of  land,  as  to  the  beginning 
of  it,  as  located  by  the  party  claiming  under 
him,  are  not  legal  evidence  ror  the  purpose  of 
impeaching  the  credibility  of  testimony  proving 


that  the  patentee  had,  at  a  different  tine,  made 
different  declarations,  and  showed  a  different 
place.     Tolley  v.  Ford,  1  Har.  &  J.  413. 

520.  In  ejectment,  a  letter  from  a  third  person, 
m  no  way  concerned  in  the  title,  was  offered  in 
evidence  to  prove  under  whom  he  had  posses- 
sion, but  was  refused.  Morris  v.  Vanderer,  1 
Dall.  64. 

521.  The  declaration  of  a  grantor,  amounting 
to  a  confession  against  himself,  though  made 
after  the  execution  of  a  deed,  is  admissible  evi- 
dence in  ejectment.  Gregory  v.  Setter,  1  Dall. 
193. 

522.  Evidence  of  the  acts  of  the  lessor  of  the 
plaintiff,  which  tend  to  conclude  him,  and  those 
who  derive  title  under  him,  is  admissible.  Jack' 
son  V.  Ogden,  4  Johns.  140. 

523.  In  ejectment,  hearsay  evidence  of  the 
location  of  the  land  was  admitted  in  evidence. 
Scott  V.  Ollabaugk,  3  Har.  6l  M'Hen.  511. 

524.  A  grantor,  with  covenant  of  warranty,  is 
a  competent  witness  for  his  grantee,  in  an  action 
of  ejectment  brought  by  him,  although  he  could 
not  be  a  competent  witness  to  support  his  yen- 
dee*s  title  in  an  action  against  him  for  the  prem- 
ises by  a  third  person.  Jackson  v.  Rice,  3  Wend. 
180. 

525.  The  plaintiff  in  ejectment  proved,  by  a 
witness,  only  the  time  when  one  A.  was  bom. 
The  defendant  thereupon  proceeded  to  examine 
him,  in  order  to  establish  the  location  of  the 
tract  of  land  called  C,  for  which  he  took  de- 
fence. The  plaintiff  then  offered  to  ask  the  wit- 
ness, if  he  did  not  owa  or  claim  title  to  the  tract 
of  land  called  P.,  located  by  the  defendant,  in 
order  to  show  that  the  witness  was  interested  in 
having  the  location  of  C.  established.  Held,  that 
the  plaintiff  was  at  liberty  to  ask  the  question  of 
the  witness,  for  the  purpose  of  showing  that  he 
was  interested,  and  incompetent  to  give  evidence 
relative  to  the  location  of  C.  Skidds  v.  Miller^ 
4  Har.  &,  J.  1. 

526.  The  parol  declarations  of  a  party,  show- 
ing a  deed  of  real  estate  held  by  him  to  be  void 
for  fraud,  are  admissible  in  evidence,  in  an  ac- 
tion of  ejectment  against  his  tenant,  where  such 
declarations  are  mule  while  in  possession  of  the 
property  ;  although  subsequently,  and  previous 
to  the  trial  of  the  ejectment  suit,  the  grantor  of 
such  party  has  assigned  to  a  creditor  the  mort- 
gage received  by  him  as  the  pretended  consider- 
ation of  the  grant,  and  the  grantee  has  author- 
ized the  creditor  to  receive  rents  from  the  ten- 
ant of  the  mortgaged  premises.  Jackson  v.  My» 
ers,  11  Wend.  533. 

527.  The  plaintiff  is  not  bound  to  call  the 
landlord  of  the  tenant  as  a  witness,  but  ma^  avail 
himself  of  his  declarations  or  admissions,  tb, 

528.  A  witness  was  held  competent,  in  eject- 
ment, who  had  a  judgment  against  the  testator, 
whose  tiUe  was  in  dispute,  but  who  had  left 
abundant  personal  property  to  satisfy  the  judff 
ment,  and  whose  administrator  had  given  ample 
bonds.     Youst  v.  Martin,  3  S.  &  R.  423. 

529.  A  tenant's  wife  is  not  a  witness  for  the 
defendant  in  ejectment,  where  such  tenant  is  in 
possession  of  the  premises,  and  a  general  defence 
has  been  entered.  Pipker  v.  Lodge,  16  S.  &  R. 
214. 

530.  The  testimony  of  a  witness  who  is  de- 
ceased, relating  to  land,  in  a  suit  by  one  tenant 
in  common,  is  not  admissible  in  a  suit  by  another 
tenant  in  common,  though  for  the  same  land. 
Jforris  v.  Monen,  3  Watts,  465. 

531.  By  joining  two  defendants  m  ejectment, 
who  claim  by  separate  tities,  a  plaintiff  canr  o4 
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feail  a  deposition  in  eyidenee  taken  in  a  former 
soit,  in  which  only  one  of  the  parties  was  inter- 
ested.    Walker  t.  Walker,  16  S.  Sl  R.  379. 

532.  The  tmstee,  in  a  deed  of  trust,  conveyingr 
property  to  he  told  for  payment  of  a  debt,  is 
equally  the  agent  of  the  dehtor  and  creditor,  and 
18  therefore  a  competent  witness  in  ejectment 
against  the  debtor  by  a  purchaser  from  himself, 
under  a  quitclaim  deed,  to  prove  that  the  sale 
of  the  property  was  advertised,  according  to  the 
terms  of  the  deed  of  trust.  Rats  r.  JforoeU,  3 
Munf.  170. 

533.  A  conveyed  land  in  fee  to  B,  by  a  deed, 
with  the  usual  covenants  of  seizin  and  warranty, 
after  which  no  alienation  of  it  was  made  by  A 
or  B.  Four  years  after,  C,  claiming  such  con- 
veyance to  have  been  fraudulent,  levied  ezecu- 
tion  on  the  land  as  the  land  of  A,  and  had  it  set 
off  to  him.  In  ejectment  by  C  against  B  for  the 
land,  it  was  held,  that  A  was  a  competent  wit- 
ness for  B,  a  recovery  and  eviction  by  C  not  sub- 
jecting him  on  his  covenant  of  warranty.  Gid- 
dings  V.  Canfieldj  4  Conn.  482. 

534  In  ejectment,  a  creditor  of  the  debtor 
from  whom  the  plaintiff  took  the  land  by  levy 
on  execution,  is  a  competent  witness  to  prove 
the  deed  o^  the  defendant  fraudulent,  unless  he 
has  attached  or  levied  upon  some  portion  of  the 
land  contained  in  the  defendant's  deed.  Lillie 
T.  WUs&n,  2  Root,  517. 

535.  Where  the  defendant  in  ejectment  de- 
rived  his  title  from  A,  who  derived  it  from  B,  it 
was  held,  that  he  could  not  give  in  evidence 
the  declarations  of  A  and  B,  as  to  the  loss  of  the 
deed  fW>m  B  to  A,  or  prove  a  parol  exchange 
between  A  and  B.  Jackson  v.  Cris,  11  Johns. 
437. 

536.  A  witness,  who  was  not  on  the  re-survey, 
and  did  not  show  to  the  surveyor  a  certain  di- 
vision line,  is  not  competent  to  give  evidence, 
in  relation  to  such  line,  to  the  jury.  Stoddert  v. 
M^mmimf,  2  Har.  &  Gill,  147. 

537.  Where  there  is  a  location  on  the  plots  in 
the  ease,  by  either  of  the  parties,  of  a  tract  of 
land,  deed,  plot,  &c.,  and  there  is  no  coanter- 
loGStion  by  the  adverse  party,  such  location  is 
admitted.  Hughes  v.  Hoteard^  3  Har.  &  J.  9. 
SkOkneekt  v.  Eastbum^  2  Gill  &  Johns.  114.  Jar- 
ret  V.  West,  1  Har.  A  J.  501. 

538.  Nor  can  any  evidence  be  given  of  such 
locations  which  does  not  correspond  with  them. 
Ilnghes  V.  Hotoard,  3  Har.  &  J.  9. 

^9.  And  the  fact  that  the  defendant  has  pro- 
duced such  evidence,  without  objection  being 
made  to  its  legality,  cannot  render  the  same  le. 
gaily  admissible,  when  offered  by  the  plaintiff,  ib. 

540.  If  the  defendants,  in  an  action  of  eject- 
ment, have  not  located  their  adverse  posses- 
sions on  the  plots,  no  evidence  can  be  given  of 
them.     Carroll  v.  J'Tontoodj  1  Har.  A  J.  167. 

541.  Where  a  plaintiff  in  ejectment  has  not 
located  his  escheat  grant  on  the  plots  in  the 
cause,  co-extensive  with  the  location  of  the 
original  tract,  he  cannot  give  evidence  to  extend 
his  pretensions  beyond  the  lines  and  limits  he 
has  given  to  the  escheat  grant,  nor  can  he  give 
evidence  of  the  lines  of  nis  escheat  grant  run- 
ning otherwise  than  he  has  located  them  on  the 
plots  tn  the  case,  as  his  pretensions.  Howard  v. 
MoaU,  2  Har.  &  J.  249. 

542.  He  is  not,  however,  precluded  from  giv- 
ing evidence  of  any  other  lines  as  the  lines  of 
the  original  tract,  by  way  of  illustration ;  and 
he  may  support  the  location  of  his  pretensions, 
•o  far  as  he  can  show  that  they  are  located 
wiUftiB  the  limits  of  the  original  tract,  ib. 


543.  A  private  plot  of  the  land  in  dispute  was 
permitted,  under  the  circumstances  of  the  case, 
to  be  read  in  evidence,  ib. 

544.  Evidence  as  to  where  a  tree  stood  will 
not  be  admitted,  unless  it  is  located  on  the  plots 
filed  in  the  case.  Carroll  v.  Jforwood,  1  Har.  Sl 
J.  167. 

545.  In  an  action  of  ejectment,  the  jury  are  to 
determine,  from  the  evidence  adduced  to  them, 
the  true  location  of  the  lands  in  dispute,  and  on 
the  propriety  of  allowing  the  variation  of  the 
needle,  and  the  rate  of  such  variation.  Howard 
V.  Cromwell,  1  Har.  &  J.  115. 

546.  So  the  jury  are  to  determine  the  location 
of  the  land,  from  the  certificates  introduced. 
Helms  V.  Howard,  2  Har.  &  M'Hcr*  57. 

547.  The  true  location  of  a  tracv  **  land  is  a 
question  for  the  jury  on  the  evidenct.,  .nd  it  is 
their  duty  to  find  the  location,  where  they  are 
of  opinion  the  lines  were  originally  run,  unless 
they  shall  also  find  that  the  party  is  prevented, 
by  some  agreement,  by  adverse  possession,  or 
by  some  outer  legal  bar,  from  availing  himself 
of  the  original  location,  fields  v.  Miller,  4  Har. 
A;  J.  1. 

548.  A  deed  of  land,  sold  under  a  will,  ex- 
cepts 800  acres,  if  they  may  have  been  conveyed 
by  the  testator.  In  ejectment  by  the  grantee, 
against  persons  who  have   held  800  acres  29 

J  rears,  the  jury  may  infer  that  that  was  the  same 
and  excepted.   Marshall  v.  Goodwin,  2  Dana,  58. 

549.  The  intention  of  an  entry  into  lands,  the 
right  by  which,  and  the  extent  to  which,  such 
entry  was  made,  are  facts  for  the  jury  to  deter, 
mine.    Helms  v.  Howard,  2  Har.  6l  M*Hen.  57. 

550.  So,  also,  is  the  question,  whether  one 
died  seized  or  not.  ib. 

551.  In  an  action  of  ejectment,  the  court  re- 
fused to  direct  the  jury,  that  certain  expressions 
in  a  grant  of  land  were  binding  expressions. 
Bidgdy  v.  J€orwood,  1  Har.  6l  J.  126. 

552.  It  is  for  the  court,  in  an  action  of  eject- 
ment, to  fix  the  boundaries  of  the  tract  in 
controversy,  by  an  examination  of  the  whole 
evidence.     Barclay  v.  Howell,  6  Pet.  498. 

553.  Evidence  is  not  admissible  to  prove  that 
the  locations  made  on  the  plots  in  the  cause, 
were  not  in  compliance  with  the  parties*  in- 
structions to  the  surveyor.  Oittings  v.  Hall^  1 
Har.  &  J.  14. 

554.  A  deed  for  a  moiety  of  land  held  in  com- 
mon, cannot  be  exhibited  in  evidence,  in  eject- 
ment, where  defence  is  taken  on  warrant,  unless 
the  deed,  and  the  courses  therein  described,  are 
located  on  the  plots.  Carroll  v.  JTorwood,  1  Har. 
6l  J.  100. 

555.  Locations  made  by  a  party  to  an  action 
of  ejectment,  on  a  plot  in  another  cause,  in 
which  the  other  party  was  not  interested,  may  be 

given  in  evidence   against   the  party   making 
lem.    JarreU  v.  West,  1  Har.  SlS.  501. 

556.  Where  it  does  not  appear,  either  from 
the  plots  themselves  or  the  surveyor's  explana- 
tions, what  was  the  object  or  design  of  certain 
lines  upon  plots  returned  under  a  warrant  of  re- 
survey,  nor  from  the  surveyor's  certificate,  that 
he  had  ever  made  such  locations,  it  is  not  com- 
petent to  show  that  the  surveyor  laid  down  such 
lines  for  a  connterlocation  of  a  tract  of  land  de- 
scribed in  the  plots.  Munddl  v.  Hugh^  2  Gill  6l 
Johns.  193. 

557.  Locations  made  by  a  lessor  of  the  plain- 
tiff, in  an  action  of  ejectment,  as  his  claim  to  a 
tract  of  land,  being  transferred  to  the  plots  in 
another  action  of  ejectment,  brought  against 
those  claiming  under  the  lessor  in  the  fint  as 


142 


EJECTMEPiT. 


tioB,  and  who  took  defence  for  th«  Munc  tract  in 
the  second  action,  are  competent,  thou|fh  not 
conclusive  evidence,  in  the  second  action,  to 
show  the  true  location  of  the  tract,  although  the 
first  action  was  dismissed.  Rogers  v.  RaSorg^  2 
Gill  &  Johns.  54. 

558.  The  plaintiff  in  ejectment  most  prove 
the  bounds  and  location  of  the  lands  he  has  made 
title  to,  although  no  defence  is  taken  for  any 
land  within  the  bounds  claimed  by  him.  Dock- 
try  V.  JIfaynari,  1  Har.  6l  M'Hen.  209. 

559.  In  ejectment,  where  plots  are  returned, 
proof  of  possession  of  a  particular  part  of  the 
tract  cannot  be  admitted,  unless  it  is  located  on 
the  plots.  Hawkins  v.  MiddUton,  2  Har.  & 
M'Hen.  119. 

560.  The  plaintiff  in  ejectment  located  his 
claims  on  the  plots,  as  beginning  ^*  at  the  end  of 
the  13th  line  of  the  re-survey  on  the  addition  of 
Pile's  Delight,"  and  produced,  in  evidence,  a 
patent,  describinijr  the  beginning  to  be  '^  at  the 
end  of  the  13th  Ime  of  a  tract  of  land  called  *  ad- 
dition to  Pile's  Delight.'  "  Held,  that  this  was 
no  variance,  and  that  evidence  might  be  per- 
mitted, to  show  that  they  were  the  same  tract. 
»mitk  V.  Volgamot,  2  Har.  &  M'Hen.  155.  Vide 
Trammdl  v.  J^eUon^  ib.  4 

561.  A  grant  was  located  on  the  plots  by  the 
plaintiff  in  ejectment,  as  issued  to  C.  D.  and  M. 
on  the  2d  of  September,  1732 ;  and  at  the  trial  he 
offered  in  evidence  a  grant  for  the  same  land  to 
C.  M.  and  E.  on  the  8th  of  August,  1735.  Held, 
that  it  might  be  read  in  evidence.  Shields  v.  Mil- 
ler,  4  Har.  &>  J.  1. 

562.  An  ** entry"  may  be  introduced,  in  an 
action  of  ejectment,  before  a  jury,  as  presump- 
tive evidence,  to  identify  the  '^calls''  of  the 
patent,  but  not  to  furnish  particulars  of  de- 
scription not  contained  in  the  grant,  nor  to  in- 
validate or  to  aid  the  legal  title,  of  which  the 
patent  is  the  foundation.  Camden  v.  Haskillj  3 
Rand.  462. 

563.  The  record  of  the  proceedings,  and  the 
plots  of  commissioners,  under  the  Marvland 
act  of  1715,  c.  45,  are  legal  and  proper  evidence, 
where  they  are  not  reversed.  Davis  v.  Batty y  1 
Har.  Sl  J.  264. 

564.  The  declaration,  in  an  action  of  ejectment, 
was  for  a  tract  of  land  called  <^  Rupalta,"  and  the 
deed  offered  in  evidence  was  of  a  tract  called 
**  Repalta."  Held,  that  this  was  no  material  va- 
riance.   Mitchell  V.  GoveTy  1  Har.  &>  J.  507. 

565.  In  ejectment,  in  Maryland,  it  was  held, 
that  evidence  might  be  given  that  the  land  lay 
in  the  District  of  Columbia,  without  locating  it, 
or  the  plots  filed  in  the  action,  it  being  dehne- 
ated,  described,  and  admitted,  by  a  law  of  the 
state.  Davidson  v.  Beatty,  3  Har.  6l  M'Hen. 
594. 

566.  Where,  under  leave  to  add  to  and  amend 
the  plots  returned  in  a  cause,  some  of  the  plots 
have  been  amended,  the  plots  which  have  not 
l»een  amended  cannot  be  admitted  as  plots  filed 
m  the  case.     Gill  v.  Cole^  3  Har.  &  M'Hen.  576. 

567.  In  ^ectment,  for  a  tract  of  land,  by  the 
name  of  **  Enlargement,"  which  was  surveyed 
and  patented  by  the  name  of  **  The  Enlarge- 
ment," it  was  held,  that  the  variance  was  not 
material,  the  land  being  located  on  the  plots  re- 
turned in  the  cause,  bv  the  name  of  "  The  En- 
largement." Carroll  v.  Jforwood,  4  Har.  &. 
M'Hen.  287. 

668.  A  place,  called  a  **  Glade,"  being  located 
on  the  plots  returned  in  an  action  of  ejectment, 
by  the  defendant,  he  produced  a  witness,  and 
■sked  him  if  he  knew  any  other  Glade  than  that 


located,  who  answered  that  he  did  not.  Th« 
court  then  permitted  the  plaintiff  to  ask  another 
witness,  if  he  knew  any  other  Glade  than  that 
located  by  the  defendant,  although  no  other 
Glade,  or  place  so  called,  had  been  located.  JWfm 
V.  SmUh,  4  Har.  &  M'Hen.  389. 

569.  The  return  made  by  a  jury,  under  a  war- 
rant issued  in  pursuance  of  the  Maryland  act  of 
1699,  e.  18,  for  ascertaining  the  bounds  of  lands, 
was  not  admitted  in  evidence,  in  an  action  of 
ejectment,  because  it  was  not  located  on  the 
plots  returned  in  the  case,  and  because  the  re- 
turn  was  not  in  conformity  to  the  directions  of 
said  act,  tlie  jury  having  exceeded  their  authori- 
ty.    Rufy,  Webster,  4  Har.  &,  M'Hen.  499. 

570.  A  deed,  though  insufficient  to  pass  title 
to  land,  may  be  given,  in  evidence,  to  show  the 
boundaries  of  a  party's  claim  under  it.  DreS' 
back  V.  JIf  Arthur,  7  Ham.  (Part  1st,)  146. 

571.  In  ejectment,  a  deed  from  the  lessor  of 
the  plaintiff,  made  after  the  suit  is  brought,  is 
inadmissible  evidence  to  defeat  the  .plaintiff  *8  re- 
covery.    Daieson  v.  Porter,  2  Ham.  304. 

572.  But  a  conveyance  to  the  defendant  or 
tenant,  may  be  read  in  evidence,  though  executed 
since  issue  joined.  Carter  v.  Parrot,  1  Overt. 
237. 

573.  If  the  plaintiff  in  ejectment  claims,  in 
his  declaration,  the  whole  tract,  a  deed  showing 
that  he  has  only  an  undivided  interest  in  the 
tract,  may  be  given  in  evidence.  Doe  v.  M* Far- 
land.  9  Cranch,  151. 

574.  If  the  plaintiff's  title  is  the  levy  of  an  ex- 
ecution, the  plaintiff  must  produce  the  judgment 
if  required.     LiUie  v.  Wilson,  2  Root,  517. 

575.  A  copy,  from  the  records  of  the  superior 
court,  of  an  execution  returned  levied  upon  land, 
and  of  the  town  clerk's  certificate  that  it  is  re- 
corded in  the  town  records,  is  good  evidence  of 
title.     Otis  V.  Mel,  2  Root,  521 . 

576.  But  an  execution  not  recorded  in  the 
office  from  whence  it  issued,  although  recorded 
in  the  records  of  the  town  clerk,  cannot  be  ad- 
mitted as  evidence  of  title.  Barney  v.  CutUer,  1 
Root,  489. 

577.  In  ejectment,  where  the  plaintiff  claimed 
title,  by  the  levy  of  an  execution,  and  where  the 
action  was  commenced  afler  the  return  of  the  ex- 
ecution, and  before  it  was  recorded  at  full  length 
in  the  office  of  the  clerk  of  the  court  whence  it 
issued,  a  copy  of  the  record  was  held  inadmissi- 
ble, as  the  title  to  the  land,  under  the  execution, 
was  not  complete  until  so  recorded.  Burton  v. 
Pond,  5  Day,  160. 

578.  A  deed  was  admitted  in  evidence,  in  an 
action  of  ejectment,  though  the  courses  of  said 
deed  were  not  located  on  the  plots  in  the  cause. 
Catrop  V.  Dougherty,  2  Har.  &  M*Hen.  383. 

579.  Deeds  for  different  parts  of  a  whole  tract 
of  land,  located  on  the  plots,  may  be  read  in  evi- 
dence, though  such  deeds  are  not  themselves 
severally  located.  Hall  v.  Gough,  1  Har.  &,  J. 
119. 

580.  A  deed,  although  located  on  the  plots  in 
the  case  by  a  wrong  date,  may  be  read  in  evi 
dence  in  support  of  the  location.     Carrol  v.  JVbr 
wood,  1  Har.  &,  J.  167. 

581.  Where  a  deed  for  part  of  a  tract  of  land 
has  not  been  particularly  located  on  the  plots  in 
the  cause,  it  may  be  read  in  evidence,  if  the  whole 
tract  is  united  in  the  same  person,  and  the  whole 
has  been  located.  Hall  v.  Gittings,  2  Har.  &>  J. 
380. 

582.  A  deed,  conveying  the  whole  of  a  tract 
of  land  located  on  the  plots,  may  be  given  in 
evidence,  although  the  deed  is  not  itself  located. 
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§Uierj  if  it  eoiiTeys  less  than  the  whole  tract. 
Beall  ▼.  Bayard  J  5  Har.  &  J.  127. 

583.  A  deed  recited  that  the  grantor  wan 
seized  in  fee  of  a  tract  called  B,  lying  in  A  coun- 
ty, which  was  granted  bj  the  proprietary  of  Ma- 
ryland to  D,  and  by  D  conveyed  to  C,  and  bv  C 
to  the  grantor ;  and  that  the  grantor  had  bar- 
gained and  contracted  with  the  grantee  for  the 
sale  of  the  said  tract  of  land,  as  shall  not  have 
been  affected  by  older  surveys;  and  then  pro- 
fessed, for  $5000  decreed  to  the  grantor  by  the 
chancellor,  to  convey  to  the  grantee  "  the  said 
tract,  as  corrected  by  a  survey  made  by  a  decree 
of  the  chancellor,  the  metes,  bounds,  courses, 
and  distances,  being  then  established;  to  have 
and  to  hold  the  said  tract  therebv  granted  to  the 

frantee  and  his  heirs,"  ^bc.  Held,  that  such 
eed  conveyed  only  the  quantity  of  land  in- 
cluded within  the  metes  and  bounds,  courses 
and  diiteiiees,  established  by  the  chancellor,  and 
could  not  be  given  in  evidence,  in  an  action  of 
ejectment  for  the  tract  B,  unless  located,  ib. 

584.  If  a  deed  from  A  to  B,  for  part  of  a 
tract  of  land,  has  been  located  on  the  plots,  then 
a  deed  from  A  and  B  to  C,  for  the  same  part  of 
the  said  tract  of  land,  need  not  also  be  located. 
Roseberry  v.  Seney,  3  Har.  Sl  J.  228. 

585.  A  deed  located  on  the  plots,  in  an  action 
of  ejectment,  and  not  counterlocated  by  the  oppo- 
site party,  may  be  read  by  the  party  locating  it, 
to  show  how  it  is  located ;  but  when  its  validity 
comes  in  question,  if  it  is  bad,  it  will  have  no 
efiect.     Hammond  v.  JN'arris,  2  Har.  &>  J.  130. 

586.  A  deed  for  a  certain  number  of  acres  of 
land,  being  part  of  a  tract,  without  metes  or 
bounds,  but  referring  to  another  deed,  not  pro- 
duced, to  ascertain  the  same,  is  not  leffal  evi- 
dence to  show  title,  or  to  support  the  location 
of  the  same  on  the  plots  in  the  case,  without 
producing  the  deed  to  which  it  refers,  id. 

587.  Nor  were  certain  facts  and  circumstances 
admitted  to  prove  the  location  of  the  said  acres, 
or  to  show  title  thereto ;  nor  that  the  deed  re- 
ferred to,  or  some  bond,  or  contract,  for  the  con- 
veying the  said  number  of  acres,  by  the  same 
metes  and  bounds,  as  located  on  the  plots,  had 
ever  been  executed,  ib. 

588.  A  conveyance,  for  a  moiety  of  the  land 
for  which  an  ejectment  was  brought,  may  be 
read  in  evidence,  before  it  is  proved  that  the 
pantor  therein  has  a  right  to  convey ',  but  if  it 
IB  not  afterwards  shown  that  he  has  such  right, 
the  deed  will  not  be  held  evidence.  Lotoes  v. 
Holbraok,  1  Har.  &  J.  153. 

589.  In  ejectment,  in  Pennsylvania,  a  paper, 
containing  a  list  of  names  of  such  as  were  ori- 
ginal porchasers,  was  admitted  in  evidence  to 
prove  a  grant  of  5000  acres  from  William  Penn, 
by  a  deed  alleged  to  be  lost.  Morris  v.  Van- 
itren^  1  Dall.  &I. 

590.  In  ejectment  for  land  in  Wood  county, 
the  lessor  of  the  plaintiff  claimed  under  a  grant 
of  land,  described  in  the  patent  as  lying  in  the 
connty  of  M.  The  defendant  showed,  by  a 
statute,  dividing  the  county  of  M.  and  establish- 
ing the  county  of  H.,  and  other  evidence,  that  the 
land  described  in  the  patent,  at  the  date  of  the 
patent,  lay  not  in  the  then  county  of  M.,  but  in 
that  of  H.,  and  that  no  part  of  the  present  countv 
of  Wood  was  then  part  of  M.  Held,  that  it 
was  competent  for  the  plaintiff  to  prove,  that 
the  land  in  W.  was  the  same  land  granted  by 
the  patent,  notwithstanding  the  error  of  the  pat- 
ent as  to  the  connty  it  lay  in.  Chapman  v.  i>oe, 
2  Leigh,  329. 

591.  A  plaintiff  in  ejectment  relied  upon  pos- 


session alone.  The  defendant  produced  a  paper 
title  from  the  grantee  of  the  government.  The 
plaintiff  then  gave  evidence  of  a  conveyance,  by 
the  said  grantee,  of  a  previous  date.  Held,  that 
the  proof  defeated  the  plaintiff's  right  of  re- 
covery.    Ludlow  V.  Barr,  3  Ham.  388. 

592.  A  deed  from  a  United  States  marshal 
to  the  purchaser  of  land  sold  for  the  non-pay- 
ment of  the  direct  tax  imposed  by  congress,  is 
not  sufficient  evidence  to  support  the  title  of 
the  purchaser  in  ejectment,  without  additional 
proof  of  the  authority  of  the  marshal  to  make 
such  conveyance.  Christy  v.  Minor^  4  Munf. 
431. 

593.  A  legally-certified  copy  of  an  ancient 
deed  recorded,  on  the  grantor's  acknowledg* 
ment,  and  accompanied  with  possession  of  the 
land  by  the  grantee,  ought  to  be  received  as  evi- 
dence, in  ejectment,  without  any  proof  that  the 
original  is  lost  or  destroyed.  Rotoletts  v.  Daniel^ 
4  Munf  473. 

594.  In  ejectment,  by  a  mortgagee,  against  the 
purchaser  of  a  sheriff's  sale,  under  a  judgment, 
evidence  may  be  given  that  the  land  was  sold 
subject  to  the  mortgage.  Mtus  v.  Letterman^ 
13  S.  &  R.  167. 

595.  When,  in  an  action  of  ejectment,  deeds, 
or  grants,  in  the  names  of  other  persons  than  the 
parties,  are  necessary,  to  prove  some  collateral 
point  deemed  material  in  the  cause,  it  is  not 
absolutely  necessary  that  the  originals  should  be 
produced.     Lannum  v.  Brook,  4  Hayw.  121. 

596.  The  plaintiff  in  ejectment  need  not  call 
the  defendant's  grantee,  to  testi^  to  the  exist- 
ence of  a  deed  in  the  possession  of  such  grantee ; 
notice  to  the  defendant,  to  produce  the  deed, 
is  sufficient,  and  will  authorize  parol  proof  of 
its  contents.  Jackson  v.  Livingston,  7  Wend. 
136. 

597.  In  ejectment,  when  the  defendant  pleads 
the  general  issue,  and  claims  no  title  in  himself, 
he  cannot  bft  permitted  to  give  in  evidence  a 
copy  of  a  deed  from  the  plaintiff's  grantor  to  a 
stranger,  to  prove  that  the  plaintiff  has  no  title. 
Phelps  V.  Ysomans,  2  Day,  227. 

598.  Where  the  defence,  in  an  action  of  eject- 
ment, was  a  conveyance  from  the  plaintiff  to  a 
third  person  before  the  suit,  the  plaintiff  may 
show  that,  at  the  time  of  executing  such  convey- 
ance, both  the  grantor  and  grantee  were  out  of 
possession,  by  the  adverse  possession  of  the  de- 
fendant.    Phelps  V.  Sage,  2  Day,  151. 

599.  Where  a  sale  of  lands  was  made  by  a 
trustee,  appointed  by  a  decree  of  the  court  of 
chancery,  directing  him,  on  payment  of  the 
purchase  monev,  to  convey  to  the  purchaser 
and  his  heirs  the  land  sold,  and  the  purchaser 
died  without  having  obtained  a  conveyance  from 
the  trustee,  who  made  it  to  the  heirs ;  held,  in 
an  action  of  ejectment,  by  one  claiming  under  the 
heirs  to  recover  the  lands,  that  the  conveyance 
might  be  read  in  evidence.  Massey  v.  Massey^ 
4Har.  &  J.  141. 

600.  In  an  ejectment  by  a  purchaser  under  a 
sheriff's  sale,  against  the  debtor,  who  refuses  to 
give  up  the  possession  of  the  land,  it  is  incum- 
bent on  the  plaintiff  to  produce  the  judgment, 
and  the^./a.,  and  to  prove  the  sale  of  the  land, 
which  may  be  done  either  bv  a  deed  from  the 
sheriff,  or  a  return  of  the  fi.  fa.  Fewwiek  v. 
Floyd,  1  Har.  &  Gill,  172.  Jackson  v.  Hasbrouek^ 
12  Johns.  213.     Den  v.  Morse,  7  Halst.  331. 

601.  In  the  absence  of  a  deed  from  the  sheriff, 
and  his  return  to  the  execution,  a  memorandum 
in  writing  of  the  sale  must  be  produced,  to  take 
the  case  out  of  the  statute  of  frauds,  ih. 
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602.  It  is  not  necesBurj  for  the  plaintifT  to 
proTe  a  leisare  of  the  land  by  the  sheriff,  for 
the  purpose  of  supporting  his  title.  Etiep  ▼. 
Weems,  6  Gill  &  Johns.  303. 

603.  In  ejectment,  in  PennsjWania,  a  sheriff's 
deed  of  sale,  under  a  venditioni  exponas^  was  ad- 
mitted in  evidence,  though  not  recorded,  the  ac- 
knowledgment in  court,  and  the  registering  it  in 
the  prothonotary's  office,  being  a  sufficient  re- 
cording within  the  act.  Sknaer  ▼.  Jfargan^  1 
Dall.  &. 

604.  The  plaintiff,  in  making  out  a  title  under 
a  sheriff  *s  deed,  proved  that  the  judgment  debtor 
was  in  possession  of  the  premises  several  years 
before  the  iudgment,  and  that  the  defendant 
held  under  him,  as  tenant.  Held,  that  the  de- 
fendant was  estopped  to  show  title  out  of  the 
judgment  debtor ;  and  if  he  had  a  written  lease 
which  would  affect  his  rights,  he  should  produce 
it  without  notice  from  the  other  party.  Jackson 
V.  Jones ^  9  Cow.  182. 

605.  A  plaintiff  in  ejectment,  claiming  under 
a  deed  conveying  *^the  balance  of  a  tract  of 
land,*'  must  show  what  that  balance  is,  or  he 
cai^not  recover.  Taylor  v.  Taylor^  3  A.  K. 
Marsh.  18. 

606.  Where  one  had  a  deed  of  tract  A,  being 
af  re-survey  of  an  original  tract  called  B,  he  may 
offer  evidence  to  rebut  any  presumption,  arising 
fVom  the  deed,  that  he  entered  only  under  it, 
and  may  prove  that  he  entered  into,  and  pos- 
sessed, the  original  tract.  Helms  v.  Howard^  2 
Har.  d;  M'Hen.  57. 

607.  A  patent,  with  the  following  marginal 
entry,  **This  patent  delivered  into  the  land- 
office,  and  made  void,  and  another  issued,"  was 
held  to  be  evidence,  in  ejectment.  MaxweU 
V.  Uoyd,  I  Har.  6l  M'Hen.  212. 

608.  In  1752,  a  patent  was  granted  lor  a  tract 
of  land,  called  P.,  containing  50  acres.  In  1754, 
another  patent  was  granted  for  a  tract,  called 
**  Re-survey  of  P.,"  containing  375  acres.  They 
were  issued  to  the  same  grantee ;  and  in  1791, 
his  heirs  conveyed  a  tract  called  P.,  containing 
375  acres,  to  certain  persons,  their  heirs  and  as- 
signs, in  trust.  In  an  action  of  ejectment,  for 
a  tract  of  land  called  the  **  Re-survev  of  P.,"  the 
lessor  of  the  plaintiffs  claimed  title  from  the 
surviving  trustee,  under  a  deed  for  a  part  of  the 
last-mentioned  tract,  describing  the  part  con- 
veyed by  metes  and  bounds,  and  prolessing  to 
be  executed  in  pursuance  of  a  decree  in  chan- 
cery. No  decree  was  produced,  nor  any  evi- 
dence that  the  aforesaid  tracts  were  the  same  in 
fact,  but  called  by  diffisrent  names.  Held,  that 
the  deed  of  1791  could  only  convey  to  its 
grantees,  the  trustees,  the  tract  P.,  according  to 
its  original  lines,  metes,  and  bounds,  and  mat 
they  could  transfer  no  title  to  the  land  claimed 
in  the  action.  Skilknscht  v.  Easthwrn^  2  Gill  &. 
Johns.  114. 

609.  In  an  action  of  ejectment,  when  defence 
was  taken  on  warrant,  and  plots  returned,  the 
defendant  offered  in  evidence  a  deed  for  *'all 
that  part  or  parcel  of  land,  ly ins. and  being  in, 
&c.,  as  has  been  willed  by  said  W.,  (the  grantor,) 
to  his  said  daughter,  (the  grantee,)  as  will  more 
fully  show  by  reference  to  the  said  last  will  and 
testament,  bearing  date,  &>c.,  for  100  acres,  it 
being  designated  by  the  '  Old  Cabin  Farm ; '  it 
being  likewise  to  be  taken  from  that  part  or 
parcel  of  land  the  said  W.  bought  of  H.,  to  be 
laid  off  by  the  said  W.'s  executors,  at  his  death, 
for  100  acres ; "  and  also  offered  in  evidence 
another  deed  between  the  same  parties,  which 
purported  to  confirm  the  first  deed.    The  sec- 


ond deed  described  the  lands  by  metes 
bounds.  The  first  deed  was  not  located  on 
the  plots.  The  will  did  not  specify,  with 
certamty  and  precision,  the  land  devised,  nor 
did  it  appear  that  the  executors  had  laid  off  any 
land  for  the  grantee.  Held,  that  the  first  deea 
was  void  for  uncertainty,  and  could  not  be 
read,  because  not  located ;  and  that  the  second 
deed  could  not  operate  as  a  confirmation  of  tha 
first.     Blessing  v.  Homs,  3  Gill  A.  Johns.  290. 

610.  The  plaintiff  in  ejectment  produced  a 
patent  to  B.,  for  the  land,  dated  in  1774,  and 
produced  a  deed  for  the  same  land  from  C.  to  F., 
dated  November  7,  1785,  containing  a  recital 
of  a  deed,  also,  for  the  same  land  from  B.,  the 
patentee,  to  C,  and  proved  possession  in  C.  of 
a  part  of  said  land,  in  1782  and  afterwards,  and 
in  F.,  claiming  under  him,  and  in  the  lessor  of 
the  plaintiff  claiming  under  F. ;  all  claiming  to 
hold  such  possession  under  a  title  to  the  whole 
tract.  Held,  that  a  conveyance  from  the  pat- 
entee to  C.  might  be  presumed.  Bemll  v.  Lynn^ 
6  Har.  d&  J.  336. 

611.  In  ejectment  for  a  lot  of  land  in  a  mili- 
tary tract,  on  the  demise  of  A,  the  plaintiff  pro- 
duced in  evidence  a  patent  to  A,  issued  in 
pursuance  of  the  New  York  act  of  April  6, 
1790,  **  to  carry  into  effect  the  concurrent  reso- 
lutions of  the  legislature  for  granting  certain 
lands  promised  to  be  given  as  bounty  lands." 
The  defendant  proved  that  there  was  another 
person  of  the  name  of  A  in  existence,  who  was 
too  young  during  the  war  to  be  a  soldier,  and 
that  the  lessor  of  the  plaintiff  himself  had  not 
been  a  soldier  during  the  war.  Held,  that  upon 
this  evidence  the  defendant  was  entitled  to  judg- 
ment.   Jackson  V.  Goes,  13  Johns.  518. 

612.  On  proof  that  the  defendant  in  ejectment 
was  in,  under  J.  P.  or  his  heirs,  the  lessor  of  the 
plaintiff  was  allowed  to  give  evidence  of  the  de- 
tention  of  deeds,  necessary  to  make  out  his  title, 
by  the  heirs  of  J.*  P.,  and  also  to  read  letters 
written  bv  J.  P.   Morris  v.  Vanderen,  1  Dall.  64. 

613.  Where  the  plaintiff  in  ejectment  relies 
on  a  lease  made  by  a  guardian,  it  is  necessary  to 
prove,  at  the  trial,  the  legal  appointment  of  the 
guardian,  and  that  the  ward  was  under  ag* 
when  the  lease  was  made.  Magrudsr  v.  FeUr^ 
4  Gill  &.  Johns.  323. 

614.  The  plaintiff,  in  deducing  his  title  to  the 
land  claimed  by  him,  offered  evidence  of  a  grant 
for  the  land  in  1671  to  A  and  B,  and  that  C  was 
seized  and  possessed  of  said  land,  and  died  so 
seized  in  1746,  having,  by  his  will,  in  1744,  de- 
vised  the  land  in  tail  to  his  son  D,  after  his 
mother's  death ;  that  D,  in  1780,  being  in  pos- 
session, conveyed  the  land  to  E,  who  died  in- 
testate in  1800,  leaving  six  children,  one  of 
whom  conveyed  all  his  interest  to  the  lessor  of 
the  plaintiff.  The  action  was  brought  in  1808. 
Held,  that  the  life  estate  to  the  mother,  from 
the  length  of  time  that  had  elapsed,  must  be 
considered  as  having  expired  before  the  eject 
ment  was  brought,  and  that  the  plaintiff  was 
entitled  to  recover.  Steioenson  vl  Howard^  3  Har 
d;J.  554. 

615.  In  an  aotfon  of  ejectment,  the  defendant^ 
having  read  in  evidence  a  grant  of  the  land  in 
dispute  to  A,  in  1708,  proved  that  B  was  in  po»- 
session  of  part  of  the  land  firom  176&  to  the  time 
of  his  death,  and  that  those  claiming  under  him 
had  been  in  possession  ever  since,  and  that  the 
defendant  was  the  only  heir  of  B.  He  then, 
without  showing  any  title  or  possession  in  C, 
offered  to  read  in  evidence  a  deed  from  O  to  B 

I  of  said  land,  in  1765,  for  the  purpose  of  proving 
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in  what  manner,  and  at  what  time,  B  came  into 
possession  of  such  land.  Held,  that  for  such 
purpose  the  deed  might  be  read  in  evidence. 
Coekey  ▼.  Smith,  3  Har.  &^  J.  552. 

616.  A  conveyance  of  land  lying  in  S.  connty. 
was  executed  by  the  ^ntor,  stated  to  be  of 
Georgetown,  in  the  District  of  Columbia,  and 
was  acknowledged  by  him  in  Prince  George's 
county,  before  A,  stated  to  be  first  judge  of  the 
first  judicial  district  of  the  state.  Uelo,  that  the 
deed  and  acknowledgment,  on  the  face  of  it, 
without  further  evidence,  was  sufficient  to  trans- 
fer the  property  to  the  grantee.  Teackle  v. 
JVteo^f,  3  Har.  &,  J.  574. 

617.  The  enrolment  of  a  deed  of  bargain  and 
sale  was  held  competent  evidence  of  title  to 
.ands,  in  the  trial  of  an  action  of  ejectment  in 
Maryland,  without  producing  the  original.  Hum 
V.  Soper,  6  Har.  &  J.  276. 

61o.  In  ejectment,  a  paper  copied  from  the 
books  of  the  surveyor's  office,  statingr  that  a  sur- 
rey had  been  made,  was  not  allowed  to  be  given 
in  evidence,  but  the  book  from  which  it  was 
taken  was  admitted.  Morris  v.  Vanderen,  1 
DaU.  64. 

619.  A  paper,  certified,  by  the  surveyor-gen- 
eral of  Pennsylvania,  to  be  a  true  copy  of  a  book 
of  the  proprietaries  found  in  his  office,  is  admis- 
sible in  ejectment.  Kingston  v.  Lesley,  10  S.  db 
R.  383. 

620.  An  attested  copy  of  a  certificate  of  re- 
survey,  lodged  in  the  land-office  of  Maryland, 
was  held  good  evidence  in  ejectment.  Thornton 
V.  Edtoards,  1  Har.  Sl  M*Hen.  158. 

681.  The  jury  were  directed  to  presume  that 
a  ^rant  regularly  issued,  where  a  certificate  of 
survey  had  been  returned,  and  there  were  sun. 
dry  convevances  of  the  land,  and  possession  by 
persons  claiming  thereunder.  HtUl  v.  Gough,  1 
Har.  &  J.  119. 

G22.  In  ejectment,  evidence  cannot  be  given 
of  improvements  made  on  land  held  by  an  ab. 
sent  plaintiff  under  a  prior  descriptive  warrant, 
and  a  survey  returned.  Pigou  v.  JfevUle,  4 
Teates,  266. 

€SS3.  A  copy  of  a  certificate  of  survey,  signed 
A  B,  surveyor,  and  C  D  and  E  F,  committee, 
and  certified  to  be  a  true  copy  by  G  H,  register, 
is  not  admissible  in  evidence,  m  an  action  of 
ejectment,  to  prove  the  plaintiff's  title,  on  ac- 
coant  of  its  uncertainty.  WeUs  v.  Tryon,  3  Day, 
489. 

G24.  Commissioners  certified,  in  their  return 
to  their  commission,  that  they  had  taken  the 
depositions  of  witnesses,  caused  a  survey  to  be 
made  of  the  land,  settled  and  adjusted  the  loca- 
tion thereof,  and  marked  and  bounded  the  same ; 
bnt  that,  after  duly  considering  the  evidence, 
&<;.,  thev  could  not  affree  in  opmion,  and  there- 
fore mane  no  establishment,  or  further  return 
thereof.  Held,  that  the  commission  and  return 
were  no  evidence  to  prove  the  location  of  the 
tract.     Green  v.  JfdeUan,  4  Har.  &  J.  200. 

625.  In  ejectment,  the  plot  of  a  surveyor  on 
a  former  survey  was  given  in  evidence,  to  cor- 
roborate what  the  surveyor  had  said  to  a  witness 
as  to  the  location  of  the  land,  though  the  plot 
ofiered  in  evidence  was  not  located  on  the  plots 
returned  in  the  case.  Scott  v.  OUabaugh,  3  Har. 
Sc  M'Hen.  511. 

626.  A  witness,  who  declined  to  give  evidence 
of  a  particular  boundary,  although,  in  the  exe- 
cution of  the  warrant  of  re-survey,  he  was  at 
the  place  where  the  boundary  stood,  and  was 
called  upon  by  the  plaintiff  to  testify  in  relation 
to  H,  may  yet,  at  the  trial,  be  called  upon  to  tes- 
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tify  thereto,  though  not  sworn  at  the  survey. 
Stoddert  v.  Manning,  2  Har.  db  Gill,  147. 

627.  A  letter  of  a  deceased  surveyor,  with  his 
plot  and  explanations  of  the  lands  in  dispute, 
made  up  chiefly  of  his  statements  and  opinions, 
which  did  not  give  his  declarations  of  former 
runnings  of  the  lands,  which  he  had  performed 
as  surveyor,  or  to  which  he  was  in  any  wav  a 
witness,  nor  describe,  with  sufficient  precision 
to  be  understood,  the  place  and  extent  of  the 
lines  of  the  tracts  therein  referred  to,  and  in  the 
survey  of  which  he  acted  as  an  assistant,  are  not 
competent  evidence  to  go  to  a  jury.  Stoddert  v. 
Manning,  2  Har.  &  Gill,  147. 

628.  The  determination  of  commissioners,  fix- 
in?  the  bounds  of  a  tract  of  land,  under  the  Ma^ 
ryland  act  of  1718  for  ascertaining  the  bounds 
of  land,  was  held  conclusive  evidence  in  ^ect- 
ment.     Crow  v.  Scott,  1  Har.  &  M'Hen.  182. 

629.  How  far  an  entry  of  an  ancient  survey 
in  the  land-office,  accompanied  by  possession,  is 
evidence  in  ejectment —  otuere.  Young  v.  Haio- 
kins,  1  Har.  &  M'Hen.  148. 

630.  A  certificate  of  the  survev  of  land,  with- 
out  a  patent,  is  no  evidence  of  title  on  which 
to  support  an  ejectment.  Seward  v.  Hicks,  1 
Ha^&  M'Hen.  22. 

631.  An  actual  settler,  who  prevents  the  holder 
of  a  warrant  from  surveying  land,  cannot  give  in 
evidence  that  the  warrant-holder  did  not  settle 
in  due  season.  Buchannan  v.  Myer,  3  Teates, 
586. 

632.  An  extract  from  the  books  of  the  sur- 
veyor-general of  the  land-office,  in  Pennsylva- 
nia, was  held  not  evidence  in  an  action  of  eject- 
ment.   Griffith  V.  Evans,  Pet.  C.  C.  166. 

633.  So  ex  parte  proceedings  by  the  board  of 
property,  under  which  a  survey  was  made, 
which,  in  the  opinion  of  the  board,  ascertained 
the  invalidity  of  a  former  survey,  and  in  con- 
seauence  of  which  the  plaintiff^s  survey  was 
ordered  to  be  struck  from  the  records  of  the  land- 
office,  cannot  be  read  in  evidence,  ih.  Griffith  v. 
Tunckhouser,  ib.  418. 

634.  In  ejectment,  the  plaintiff  gave  in  evi- 
dence a  certificate  of  survey  of  the  land,  made 
for  A  in  1685,  without  showing  a  patent  for  the 
land,  and  also  a  deed  from  B  to  C,  dated  in 
1729,  for  part  of  a  tract  of  land  of  the  same 
name  as  that  claimed.  Held,  that  the  deed  was 
no  evidence.  Roseberry  v.  Seney,  3  Har.  &  J. 
228. 

635.  Papers,  purporting  to  be  copies  of  certifi- 
cates of  surveys  of  two  tracts  of  land,  not  certi- 
fied by  the  register,  under  the  seal  of  the  land- 
office,  and  without  date,  were  held  not  admis- 
sible in  evidence,  in  an  action  of  ejectment. 
Cockey  V.  Smith,  3  Har.  db  J.  20. 

636.  The  recital,  in  a  grant,  of  the  date  of  the 
certificate  of  survey  upon  which  the  srant  was 
founded,  is  not  sufficient  evidence  of  the  time 
when  the  survey  was  made.  Henderson  v.  Par. 
ker,  3  Har.  &  J.  117. 

^7.  Thus,  where  a  grant  of  a  tract  of  land 
issued  after  the  time  of  the  demise  laid  in  a  dec- 
laration in  ejectment  for  the  same  land,  and 
after  the  suit  was  brought,  reciting  the  date 
of  the  certificate  of  survey  to  be  prior  to  the 
time  of  bringing  the  suit,  it  was  held,  that  the 
grant  was, not  sufficient  Evidence  of  title,  with- 
out prpducing  the  certificate  itself,  ih. 

638.  Where  a  certificate  of  survey  made  in 
1720,  and  a  grant  issued  in  1724,  had  been 
offered  in  evidence,  in  an  action  of  ejectment, 
and  it  appeared  that  the  grantee  was  dead  at  the 
time  of  issuing  the  grant,  but  had  devised  the 
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land  to  his  three  sons^  from  whom  the  plaintiff 
■howed  title,  it  was  held,  that  the  testator  ac- 
quired an  equitable  interest  in  the  land,  by  yir- 
tue  of  the  certificate  of  survey ,  which  was  trans- 
missible by  will.  Carroll  t.  JVbnoood,  4  Har.  & 
M'Hen.  2S7. 

639.  Held,  also,  that  the  jury,  under  the  cir- 
cumstances, ought  to  presume  that  a  patent  is- 
sued to  the  sons  of  the  testator,  from  the  length 
of  time  which  has  elapsed  since  the  date  of  the 
certificate,  if  they  found  that  possession  of  the 
land  had  been  held  under  the  said  title,  ib. 

6 to.  In  an  action  of  ejectment,  eridence  was 
permitted  to  be  giveil  to  the  jury,  that  a  certifi- 
cate of  surrey  retui^ed  to  the  land-ofiice  was  a 
forgery,  and  that  the  grant  issued  thereon  was 
▼Old.  Barehtg  ▼.  Singeru,  4  Har.  &.  M'Hen. 
398.     Vide  8.  C.  2  Har.  &  J.  455. 

641.  A  grant  was  held  to  pass  the  legal  title 
to  the  land  therein  mentioned,  in  Maryland,  al- 
though the  certificate  of  survey  had  not  laid  in 
the  land-office  six  months,  after  the  composition- 
money  had  been  paid  thereon,  before  the  issuing 
of  said  grant.  Borung  y.  Singtry^  4  Har.  & 
M*Hen.  398. 

642.  A  land  commission,  and  the  depositions 
taken  by  virtue  of  it,  under  the  Maryland  act  of 
1723,  c.  8,  were  not  admitted  in  evidence,  .in  an 
action  of  ejectment,  it  not  being  stated  that  the 
specific  notices  directed  by  the  act  had  been 
given.     CfiUings  v.  Hallj  1  Har.  Sl  J.  14. 

643.  A  farm  was  divided  into  two  distinct 
parts,  which  were  possessed  as  distinct  ^ms 
for  30  years,  when  it  was  ascertained,  on  a  sur- 
vey, that  one  part  had  about  22  acres  more  than 
the  other.  Held,  in  an  action  of  ejectment 
brought  to  equalize  the  possession,  that  the 
rights  of  the  parties  were  controlled  by  the 
original  division,  and  the  possession  under  it, 
notwithstanding  the  survey  had  been  procured 
by  the  defendant,  it  not  having  been  consum- 
mated by  a  conveyance  or  surrender,  and  not- 
withatandin|r  the  admissions  of  the  defendant 
that  the  plamtiff  was  the  owner  of  one  half,  and 
the  fact  that  each  party  had  paid  one  half  the 
rent  reserved  in  the  original  grant.  Jackson  v. 
Longy  7  Wend.  170. 

6^.  Plaintiff  in  ejectment  must  show  defend- 
ant in  actual  possession  at  the  time  of  action 
brought.  Skinner  v.  JITDaniel,  4  Verm.  418. 
Pope  V.  Pendergrast,  1  A.  K.  Marsh.  122.  Jack- 
ton  V.  Ives,  9  Cow.  661. 

645.  But  it  is  sufficient  that  he  show,  by  pa- 
rol, possession  in  defendant  through  the  occupa. 
tion  of  his  tenant,  although  there  be  a  written 
lease ;  for  it  does  not  lie  with  plaintiff  to  produce 
the  lease,  nor  is  it  **  the  best  evidence  **  of  the 
fact  of  tenancy,  though  it  would  be  of  its  terms. 
Hurd  V.  TutOe,  2  Chip.  43. 

646.  Where  one  moved  hay-scales  on  to  the 
land  of  another,  but  never  afterwards  interfered 
with  them,  he  has  not  possession  so  that  eject- 
ment can  be  brought  against  him.  Jackson  v. 
Pike,  9  Cow.  69. 

647.  Against  defendant  in  ejectment,  setting 
up  no  title,  a  possession  at  some  prior  time,  un- 
der claim  of  title,  is  sufficient,  unless  a  presump- 
tion be  raised  of  its  having  been  abandoned. 
fVamer  v.  Page,  4  Verm.  291. 

648.  In  an  action  of  ejectment  brought  by  S. 
against  W.  and  others  in  possession,  for  the  re- 
coverv  of  land  conveyed  by  S.  to  C,  and  W. 
and  the  others,  together  with  C,  were,  by  con- 
sent, made  defendants,  and  a  joint  trial  was  had, 
where  it  did  not  appear  that  W.  and  the  others 
held  under  C,  the  court  rightly  admitted  evi- 


dence against  such  of  the  defendants  as  had  beea 
served  with  notice,  although  C.  had  received 
none.    Woodard  v.  filler,  1  Dana,  179. 

649.  A  father  who  has  conveyed  premises  to 
Ills  son,  and  afterwards  lives  with  him  thereoo 
a  part  of  his  time,  being  maintained  by  him  and 
his  other  children,  and liaving  no  control  in  the 
management  of  the  land,  is  not  sufficiently  an 
occupant  to  be  held  as  a  defendant  in  ejectment, 
and,  upon  a  disclaimer,  he  will  recover  his  costs. 
Jones  V.  Webber,  1  Chip.  215. 

650.  In  ejectment,  an  agreed  case,  finding  the 
lease,  entry,  and  ouster,  in  the  declaration  men- 
tioned, sumciently  admits  that  all  the  defend- 
ants who  agreed  the  case  are  in  possession, 
unless  there  is  an  express  finding  to  the  con- 
trary.   Mooberry  v.  Marye,  2  Munf.  453. 

651.  Parol  evidence  of  a  disclaimer  is  inad- 
missible.   Jackson  V.  Vosburgk,  7  Johns.  186. 

652.  An  entry  adverse  to  the  lawful  posses- 
sion cannot  be  presumed,  but  must  be  clearly 
proved.     Wiekkam  v.  Conklin,  8  Johns.  220. 

653.  In  ejectment  by  claimants  under  different 
locations,  the  defendant  may  give  in  evidence  a 
lease  made  by  his  predecessor,  at  a  particular 
time,  to  show  an  improvement  made  and  known 
to  the  plaintiff  before  he  purchased.  Maus  ▼. 
Montgomery,  15  S.  d^  R.  221. 

654.  Upon  a  demurrer  to  evidence,  in  eject- 
ment, it  appeared  that  the  right  of  the  lessor  of 
the  plaintiff  originated  in  a  lease  to  J.  S.,  his 
heirs  and  assigns,  for  the  lives  of  his  sons,  A.  S. 
and  M.  S.,  and  his  grandson,  A.  S.,  Jr.,  renew- 
able to  the  said  J.  S.,  his  heirs  and  assigns,  for- 
ever, and  that,  J.  S.  dying  intestate,  his  heir  at 
law  devised  the  land  to  the  lessor  of  the  plain- 
tiff. The  defendant  claimed  under  a  conveyance 
from  the  said  A.  S.,  Jr.,  and  others,  grandchil- 
dren of  the  said  J.  S.  Judgment  was  for  the 
plaintiff,  although  it  did  not  appear  with  cer- 
tainty, from  the  demurrer,  whether  the  persons 
for  whose  lives  J.  S.  had  the  lease  were  yet  liv- 
ing or  not,  or  whether  there  was  any  renewal  of 
the  lease.     Hyer  v.  Skobe,  2  Munf.  200. 

655.  A  lease  was  executed,  in  1769,  reservins 
rent,  with  a  clause  of  reentry,  and  the  lessee  died 
in  1775,  without  wife  or  children;  there  was  no 
evidence  of  a  continuance  of  possession  under 
him,  or  of  payment  of  rent,  and  the  lessor  took 
possession  in  1786.  Held,  that  a  reentry  for 
non-payment  of  rent  was  to  be  presumed.  Jack' 
son  V.  Stewart,  6  Johns.  34. 

656.  Where  the  premises  demanded  in  a  writ 
of  right  are  wild  lands,  an  entry  need  not  be 
proved  before  action.  Bradstreet  v.  Clarke,  12 
Wend.  602. 

657.  In  ejectment,  the  defendant  may  show 
that  the  patent,  under  which  the  plaintiff  claims, 
was  obtained  contrary  to  law,  although  upon  its 
face  it  appears  to  have  been  regularly  issued. 
Hambleton  v  Wells,  4  Call.  213.  But  see  Witk- 
erington  v.  JtT Donald,  1  H.  &  M.  306. 

GSb.  In  ejectment,  two  of  the  defendants,  B 
and  C,  claimed  title  under  a  deed  from  A,  their 
father  and  co-defendant.  The  plaintiff,  to  prove 
such  deed  fraudulent,  introduced  evidence  to 
show  that  A  was  insolvent  when  he  executed  it; 
that  there  was  no  money  paid,  or  security  given, 
as  the  consideration  for  it ;  and  that  the  grantor 
declared  that  he  gave  it  to  his  sons  for  a  certain 
note  which  they  had  executed  with  him,  as  his 
sureties,  to  D ;  and  then  the  plaintiff  offered  evi- 
dence to  show  that  D  had  subsequently  obtained 
satisfaction  of  the  note,  and  that  the  sureties 
were  thus  discharged.  The  verdict  wa«  for  the 
plaintiffs.     On  motion  for  a  new  trial,  by  the  de« 
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fendftotf,  it  was  held,  that  the  latter  evidence,  if 
not  admissible  in  'connection  with  the  former  to 
prove  fraud,  tended  to  show  that  B  and  C  had, 
and  coald,  suffer  nothing  by  their  suretiship, 
and  that  a  new  trial  ought  not  to  be  granted,  on 
account  of  the  admission  of  such  evidence.  Jtfar- 
ey  V.  Kinney,  9  Conn.  394. 

659.  In  ejectment,  on  a  mortgage,  the  defend- 
ant may  show  that  the  mortgage  was  obtained 
from  him  fraudulently,  by  taxing  advantage  of 
the  defendant's  derangement  of  mind,  and  in  or- 
der to  suppress  a  prosecution  a^inst  his  son  for 
forgery.     Den  v.  Moore,  2  South.  470. 

GSO,  In  ejectment,  the  defendant  was  per- 
mitted to  give  evidence  of  fraud  in  the  plaintiff, 
or  one  under  whom  he  claimed,  in  obtainmg  the 
title  derived  firom  the  defendant.  Torrey  v. 
Beardsly,  4  Wash.  C.  C.  242. 

661.  In  an  action  of  ejectment,  a  deed  from  an 
administrator,  on  an  insolvent  estate,  is  not  to  be 
attacked  by  evidence  to  prove  that  the  claims 
allowed  by  the  commissioners  were  not  just, 
and  that,  consequently,  the  estate  was  not  insol- 
vent, and  the  administrator  had  right  to  sell. 
Richardson  v.  Frink,  2  Root,  270. 

662.  In  an  action  of  ejectment,  by  the  people, 
for  the  recovery  of  lands,  proof  that  the  prem- 
ises claimed  were  vacant  and  unoccupied  with- 
in the  period  necessary  to  establish  an  adverse 
possession  against  the  people,  is  prima  fade  suf- 
ficient to  entitle  the  plaintiff  to  a  recovery. 
Wendell  v.  People,  8  Wend.  183. 

663.  In  ejectment,  by  the  people,  for  lands 
escheated  propter  defectum  tanguinis,  the  jury 
must  be  satisfied  beyond  all  reasonable  doubt 
that  the  tenant,  whose  lands  are  claimed  as  being 
escheated,  died  without  heirs.  Jackson  v.  Etz, 
5  Cow.  314. 

664.  In  an  action  of  ejectment,  brought  bv  the 
lessee  of  the  vestry  of  a  parish,  the  plaintiff,  in 
order  to  prove  tiUe  to  the  lands  in  question, 
offered  to  read  in  evidence  certain  entries  in  a 
book,  purporting  to  be,  and  proved  by  a  witness 
who  was  formerlv  rector  of  the  vestrv  to  be, 
handed  down  to  him  as  the  vestry-book  of  the 
parish.  Held,  that  the  evidence  was  admissible. 
Martin  v.  Gunby,  2  Har.  &  J.  248. 

665.  In  ejectment,  brought  by  a  vendor  against 
the  vendee,  in  an  executory  contract  for  land, 
the  bond  for  the  title  is  competent  evidence  for 
the  vendee,  to  show  the  nature  of  his  possession. 
Harle  v.  MCay,  7  J.  J.  Marsh.  318. 

666.  A  bond  executed,  in  1759,  by  a  person  then 
claiming  the  land  in  dispute  jointly  with  anoth- 
er, conditioned  to  abide  by  a  division  which  cer- 
tain persons  should  make  of  the  land,  was  per- 
mitted to  be  read  in  evidence  by  the  plaintifl^,  in 
an  action  of  ejectment,  where  the  defendant 
claimed  under  the  obligor  in  the  bond.  Dale  v. 
Fassett,  3  Hft.  &  J.  119. 

667.  In  ejectment,  a  bond  of  conveyance  was 
admitted  in  evidence  by  the  defendant,  with- 
out proof  of  its  execution,  he,  and  those  un- 
der whom  he  claimed,  having  been  in  possession 
for  more  than  47  years.  Uoddy  v.  Harryman,  3 
Har.  &  M*Hen.  581. 

668.  In  ejectment,  by  M.  against  S.,  it  ap- 
peared that  M.  claimed  under  F.,  and  that  S. 
nad  been  the  tenant  of  M.  for  many  years,  but 
had  disclaimed  to  hold  under  him  before  the  suit 
was  brought.  The  tenant  offered  evidence  that 
F.,  by  deed,  let  the  premises  to  L.  for  three  lives  ; 
that  L.,  by  writing,  but  not  by  deed,  had  as- 
signed the  term  to  H.,  who  had  assigned  it  to  S., 
the  tenant ;  and  that  S.  had  paid  rent  to  M. ;  but 
there  was  no  evidence  that  any  of  the  three 


lives,  on  which  the  term  depended,  were  y«$c  in 
existence.  Held,  that  such  evidence  was  admis- 
sible and  proper  evidence  in  defence  to  the  ac- 
tion.    Smoot  y.  Marshall,  2  Leigh.  134. 

669.  In  an  action  pf  ejectment,  the  defendant 
may  give  his  title  in  evidence,  although  those 
under  whom  he  claims  have  failed  of  recover* 
ing,  in  an  action  between  other  parties.  Isham 
V.  Townsend,  1  Root,  232. 

670.  In  ejectment,  on  a  plea  of  not  guilty, 
evidence  of  a  15  years'  adverse  possession  of  the 
land  by  the  defendant  was  admitted.  Trowbridge 
V.  Royce,  1  Root,  50. 

671.  In  ejectment,  by  the  assignee  of  a  mort- 
gage, given  to  a  corporation,  against  the  mort- 
gagor, the  admission  by  the  defendant  himself, 
in  the  mortgage,  is  sufficient  proof,  where  un- 
contradicted, of  the  existence  of  the  corporation. 
Den  V.  Van  Houten,  5  Halst.  270. 

672.  In  an  ejectment  against  any  other  person 
than  the  proprietary ,  or  one  claiming  under  him, 
it  is  not  necessary  to  prove  the  tiue  out  of  the 
proprietaries  of  Pennsylvania,  if  a  right  of  entry 
is  proved.     Allen  v.  Lyons,  2  Wash.  C.  C.  475. 

673.  The  repeated  applications  of  the  defend- 
ant in  ejectment  to  the  plaintiff's  lessor,  to 
purchase  the  premises  in  question  from  him,  af- 
fords a  presumption  that  he  came  into  posses- 
sion under  the  lessor  of  the  plaintiff.  Jackson 
V.  Croy,  12  Johns.  427. 

674.  The  lessor  of  the  plaintiff  in  ejectment 
died  pending  the  action,  and  his  heirs  at  law 
were  made  parties  in  his  place  without  objection, 
and  the  cause  was  continued  several  terms. 
Held,  that  the  defendant,  at  the  trial,  could  not 
be  allowed  to  give  evidence  that  one  of  the 
heirs  was  an  infant  when  she  was  made  a  party ; 
and  that  evidence,  that  she  was  an  infant  at  the 
time  of  the  trial,  would  not  entitle  the  defend- 
ant to  a  verdict  against  the  other  heirs,  who 
were  of  fiill  age.  James  v.  Boyd,  1  Har.  A> 
Gill,  1. 

675.  Plaintiff  in  ejectment,  showing  himself  a 
proprietor  in  a  town,  need  not  show  a  division, 
till  the  defendant  shows  himself  a  tenant  in  com- 
mon therein.     Coit  \.  Wells,  2  Verm.  318. 

676.  The  legality  of  a  proprietary  division 
of  a  town  cannot  be  disputed  by  one  having  no 

Eroprietary  interest.  Thus,  in  ejectment  against 
im,  it  is  sufficient  to  show  the  fact  of  the  di- 
vision. And  so  of  a  proprietor,  unless  he  can 
show  a  special  violation  of  his  rights  in  such  di- 
vision ;  nor  then,  if  he  have  subsequently  acqui- 
esced.    Wells  V.  Brewster,  1  Chip.  147. 

677.  Where  a  joint  demise  is  laid  in  the  name 
of  several  lessors,  it  must  be  proved  as  laid  ;  and 
unless  the  lessors  have  such  an  interest  as  will 
enable  them  to  join  in  a  demise,  the  plaintiff  will 
be  nonsuited.     Doe  v.  Butler,  3  Wend.  149. 

678.  Where  an  adverse  possession  is  relied  on 
by  the  tenant,  the  plaintiff  may  produce  evi- 
dence to  show  that  the  person,  whose  possession 
is  set  up  as  adverse,  entered,  claiming  to  be 
tenant  in  common  under  the  same  tiUe  with 
those  through  whom  the  plallitiff  claims,  with- 
out being,  at  the  same  time,  obliged  to  admit  the 
fact  that  such  person  was  a  tenant  in  common 
with  him.     Smith  v.  Burtis,  9  Johns.  174. 

679.  A,  by  his  will,  devised  to  B  and  C  all 
his  real  estate,  to  be  sold  by  them  for  the  pay- 
ment of  his  debts.  Evidence  of  a  sale  at  auc- 
tion, by  them  to  D,  of  a  portion  of  the  real  es- 
tate, with  a  memorandum  of  sale  subscribed 
by  Uie  auctioneer,  and  a  receipt  given  by  them 
for  the  purchase  money,  was  held  to  be  admissi- 
ble, to  show  a  title  at  law  in  D,  without  a  deed 
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Ikod  to  hii  three  lone,  from  wham  the  pliintiff 
■bowed  title,  it  wm  held,  thit  the  teitator  &c- 
qaire<t  ui  equitsble  JDlcreit  in  the  lund,  by  vir- 
tue of  the  certificate  ofeorrey,  which  waa  tiani- 
minible  bv  will,  Carroll  t.  Jfoneood,  4  Har.  &■ 
H'Heii.  !&!7. 

639.  Held,  alio,  that  the  jury,  undei  the  cir- 
ciunitancei,  oaght  ta  presume  that  a  patent  ie- 
■ued  to  the  Boni  of  Che  teitator,  from  the  len^ 
of  lime  which  hai  elapaed  lince  the  date  of  the 
certifioate,  if  thev  foand  that  poeaeiiion  of  the 
land  had  beeD  held  under  the  eaid  title,  it. 

GtO.  Id  an  action  of  ejectment,  evidence  v 
permittee!  to  be  given  to  the  jnry,  that  a  c 
cate  of  lurrey  rata^ked  to  the  tand-offir 
forgery,  and  that  the  grant  ieaued  Ih 
void.      Sorting  j.  Singtru,  4  Har  ,<   is 

308.     Vide  S.  C.  3  Har.  di.  J.  45S  ^„   ». 

641.  A  (rant  waa  held  to  pa° 
to  the  land  therein  mentionr  M-ndinir  on 

lW,a],tl.-.-„ri;fI.-.-.tr„r-  ^"-/'ji.itnotbe- 

""■  l""l-""' ■■  "■"■'•'  .  ■T'jffaibie,  though 


,-^.  "'the  same  partien,  !■ 
■'"  '  rtiei  oiaim  under  the 
"'"'Ji'jM-B.lS.&R-lll. 
('ill  ojeelment   haa  been 

■  ^ iteuitjtlia  defendant 

"'^.rl.atwu  the  defence 
3  Watta,  427. 
lent  cannot  give 
linit  •  third  pereon. 


i^/ri- '  .|  N.-i  n.T^iiu'i  n  cUftndant  inafbrmer 
^^■__^'oie  lame  title,  lor  the  same  land,  and 
^1,  'P'Zfiiiea  under  whom  the  preeent  plain- 
^n'''j /efendtot  claimed,  may  be  given  in  evi- 
tif  *°  (hoogb  no  judgment  wu  pnlpred,  if  the 
^"""iiBt  ha«  ac(|uieKed  by  paying  coata  and 
i:!^A  P"-«™°"-  «"/"  '  ^■""^"'.  6 
fid9.  1°   Fenniylvania,  the  record  of  a  jndg- 


~f  the  defendant,  «aa  held  admiaaible  in  eri- 
deace.     Fttlam  r.  Ffttrick,  4  Waah.  C.  C.  477. 

690.  Evidence  and  argument  werp  aiionHi  lo 
■  second  action  of  pjeetment  between  the  eame 
partiea,  and  relating  tn  the  eame  tmrt,  though 
once  decided  on  ftilla^ument.  SnwMer  t.  Lm- 
ef,  II  Pet.  410. 

&n.  In  TenneHee,  the  probate  of  a  will  of 
Unda  in  another  date,  i*  not  evidence  in  an  ae- 
tion  ofejeetnienl  ftv  land  in  Tenneaaee.  Darin 
I .  Miffr,  10  Wheat.  <«!. 

tied.  An  >(rremFnl  signed  by  the  agent  of  the 
leeenr  of  the  plaintiff  in  ejectment,  hir  the  sale 
and  ennveyanee  of  the  land  to  the  defendant, 
ranniit  b*  given  in  evidence  in  a  trial  si  Uw, 
being,  at  una),  nntr  rriilenee  of  a  legal  title. 
WaiTmk  T.  Miltt,  PeL  O,  0,  *«>. 

(ilKl  lu  ejeetiueni  ftu  lands  clainted  nnder  a 
will,  paaere  omv  he  read  in  evidritee  erlatine  to 
the  land,  lhi>MEh  part  tif  Ihe  tealator'a  inlrn->t 
aecrued  stVr  he  made  the  will,   Hunts  v,  t  miu. 

as  «  R,  ass, 

iSM.  la  ei^lment  fcr  reeorrring  land  df  vieMl 
'     a  will,  tike  will  w>*  admillej  xn  evident-*',  al. 


dence  against  aach  of  lb'         .<y  v.  Jlfanej,4  Bw. 

served  with    notice,   ' 

none.    Ifoiidard  t.  '  parol  evidence  fu  jiijI 

649.  A  father  ■  .jiBtatoi  bid  freqaently  it- 

(lia  aoD,  and  a*"         .;  day  before  hii  death,  ido 

a  part  of  his  .ic  eiecution  of  a  paper  purport. 

his  other  ■■  at  will,  "  that  he  had  made  s  vilJ, 

manage  he  had  destroyed  it;  that,  u  U 

occu'  ind  it,  he  believed  he  must  bave  ie- 

an''  L,  but  was  uneasy   about  it,  as  he  in. 

and  wished  to  alter  it,"  and  that  he  le- 

^:d  the  witness  to  go  lo  hii  house  for  thai 

ii'X.  The  testator,  a  married  man,  had  maile 
^uch  will  in  May,  1804,  and  afterwardt  hid  tun 
children,  one  in  January,  1805,  and  the  other  in 
June,  1807.  In  July,  1804,  he  acquired  by  pnr. 
chase  399  acres  of  land,  and  in  August,  leOS,  76 
acres  more,  of  all  which  be  died  sclied.  HfIiI, 
notwithstanding,  that  the  will  wan  in  force,  and, 
ua  such,  admissible  in  evideoce.  ib. 

G97.  A  made  a  r«-survey  of  a  tract  of  luil 
called  C,  under  the  name  of  tract  D,  and  made 
a  deed  of  snch  land  so  re-survejed,  by  the  name 
oftract  D,  to  B.  In  ejectment,  the  plainliff, 
claiming  title  nnder  the  deed  to  B,  contended 
that  A  should  be  presumed  to  have  had  a  title  In 
tee  simple  to  the  original  tract.  Held,  that  the 
defendant  might  oSer  evidence  in  order  to  rebut 
tbia  presumption,  that  it  was  the  general  reputa- 
tion that  A  entered  under  the  euthorily  tf  his 
mother,  under  aome  contract,  and  not  under  any 
other  title.  HsJnu  v.  Hoteard,  3  Har.  &  M'Hen. 
57. 

698.  In  an  action  of  ejectment  by  the  beinof 
one  Moses  Miner,  the  plaintiSi  claimed  under  a 
patent  issued  to  Moses  Minner,  a  soldier  in 
New  Tork  during  the  war.  Held,  that  the  pat- 
ent wiB  prima  ficU  evidence  of  the  serriee  of 


t^iHt^h  the  orphan 


aidered  a  mere  misspelling  of  the  name,  which 
could  notafiectthe  identity  of  the  person;  there 
being  also  strong  evidence  to  show  that  HosH 
Miner,  the  person  under  whom  the  defendast 
ctumed,  was  the  same  u  the  peraon  under  whom 
the  lessors  claimed.  Jutkimt  *.  SoMAaa,  IS 
Johns.  SS6. 

6n9.  Where  ajecord  of  partition  is  offered  u 
evidence  in  ejectment,  the  conrt  ought  not  to 
admit  it  to  go  to  the  jury  "  to  prove  thsl  the 
land  in  dispute  was  assigned  to  the  plaintiff." 
It  should  be  admitted  only  as  legal  testimony,  in 
relation  to  the  subject  in  controversy,  leaving 
the  jurr  to  determine  what  facta  are  proved  by 
it.      Rt'tMcv*  T.  M-IOumty,  4  Munf.  310. 

71H).  An  anawer  in  chancery  by  the  defendanl 
in  rjertment,  on  the  same  subject,  is  admisiible 
ai  evidence  of  hia  declarations.  £Br£  v.  Slml- 
4rr,  6  Ham.  409. 

Till,  One  of  wvml  lenutti  in  coramm  h«(- 
iBf  sold  a  part  «/  the  landa,  the  other  tenants 
aAerwards  ohlaioed  a  decree  for  partition  againal 
him.  Held,  that  this  decree  was  no  evidence  in 
their  ftvor,  in  an  action  of  ejectment  by  them 
against  the  vendees,  who  were  no  parties  to  the 
9IIII   l<>T  partitioB.      Caritr  v.  IFsaingtPii,  3  H. 

Tli^.  Id  eieclmenl,  a  decree  of  a  county  court, 
diivfline  a  dolvndant  n-fidm^  within  iti  joris- 
,liflH>n  lo  evnvTT  lands  Iring  in  another  eonnly, 
oaiini^   Iv   givrn  in  evt^rnre,  as    passing   any 


.,  3  H.  A  M.  136. 
it  tn  |Uii)«tw,  na  the  gr\>unit  that  tt  had  brvn  lut-  I      ><':!.  .\b  enn^itrd  decree  of  fbrecloanre  of  a 
kI«^  r*T«k*i),  anl  the  e^utl  of  ehaKerrf  kt4  I  meMftt^  with  the  mUtn'm  deed  to  the  pnr- 
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%  are  eyidence  sufficient  to  entitle  him*  to 

in  ejectment,  without  producing    the 

nortgage ;  and  a  stranger  cannot  object 

•dence,  in  an  ejectment  against  him, 

*ee  does  not  affect  his  rights.     5tn- 

7n,  8  Cow.  543. 

action  of  ejectment,  the  plaintiff 

-  deed  of  one  A,  conveying  the 

trust  for  one  of  his  creditors, 

litor  assented,  in  a  specified 

n  fhll  satisfaction  of  a  debt 

To  establish  the  faQt  of  his 

offered    in    evidence   the 

^^  court  of  chancery,  ren- 

''■*  'y  such  creditor  against 

jiiTeyance  of  said   land, 
uted  such  conveyance  to  be 
^lU  was  filed,  and  the  conveyance 
.Ag  afler  the  expiration  of  the  time  lim- 
.    lor   the  assent  of  the  creditor.     The  com- 
plainant   having   assigned    the   decree    to    the 
plsLintiflT,  the  conveyance  was  made  by  the  trus> 
tee  directly  to  him.    Held,  that  the  record  and 
decree   could  not  be  read  in  evidence,  in  this 
action,  a^inst  the  executrix  of  A.     Dorsey  v. 
TUntTtenay^  3  Har.  Sl  J.  474. 

705.  Held,  also,  that  the  decree,  together  with 
the  deed  from  the  trustee  to  the  plaintiff,  was 
not  inifficient  evidence  of  a  due  execution  of  the 
deed  of  trust,  ib. 

706.  In  ejectment,  it  is  'sufficient  to  show  a 
decree  in  chancery  ordering  a  conveyance,  if  the 
decree  hae  been  duly  enrofied,  without  showing 
the_preTious  proceedings.  Grebbin  v.  Davis,  2 
A.  K.  Marsh.  16. 

707.  To  establish  the  fiict  of  bankruptcy,  in 
an  ejectment  brought  by  a  purchaser  &om  the 
bankrupt,  the  proceedings  against  the  bankrupt 
are  not  sufficient  evidence ;  proof  is  also  neces- 
■ary  of  his  being  a  trader,  of  the  act  of  bank- 
mptcy,  and  of  the  petitioning  creditor's  debt. 
Bdri  ▼.  Stone,  2  A.  K.  Marsh.  115. 

706.  Neglecting  to  take  actual  possession  of 
land  10  not  evidence  of  relinquishment ;  nor  is 
delay  to  bring  ejectment,  if  such  delay  be  less 
than  the  time  allowed  by  the  statute  of  limita- 
tions.     Cox  V.  Cromwell,  3  Binn.  114. 

709.  A  mere  unexecuted  intention,  of  either 
haying  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neither  an  abandonment  of 
the  right  and  interest  actually  possessed,  nor  is 
it  a  recognition  of  a  superior  right  in  another 
person.  Jackson  v.  Jfewton,  18  Johns.  355. 
See,  also,  as  to  evidence  of  title,  ^nte,  II. 


YIII.    Of  ike  Verdiet,  Judgment,,  and  subsequent 

Proceedings. 

710.  A  general  verdict  for  the  plaintiff  in  eject- 
ment is  good,  although  it  includes  a  part  or  the 
defendant*!  land,  admitted  by  the  plaintiff's  plot 
to  be  the  defendant's,  and  an  elder  grant.  Reeder 
▼.  Smith,  1  Har.  &  M'Hen.  158. 

711.  In  Pennsylvania,  a  conditional  verdict  in 
^cetment  is  good.     Codbaugh  v.  Pierce,  8  S.  & 

712.  In  ejectment,  the  declaration,  in  its  com- 
mencement, described  the  land  in  controversy 
•s  **a  messuage,  with  its  appurtenances,"  after- 
wards as  *^tne  said  tenement,  with  its  appur- 
tenances," and  in  the  conclusion  as  <*  the  said 
j^Krm,  with  its  appurtenances,"  without  men- 
tioning quantities  or  boundaries.  Issue  was 
joinedon  the  title,  and  a  verdict  was  found,  and 
judgment  rendered  for  the  said  tract  of  land  in 
the  declaration  mentioned,  ^*  according  to  a  sur- 


vey filed  in  the  cause,"  and,  on  appeal,  such 
judgment  was  affirmed.  Paul  v.  Smiley,  4  Munf. 
468. 

713.  The  connected  plot  is  not  a  part  of  the 
record,  in  ejectment,  and  eo  much  of  the  verdict 
as  has  reference  to  the  connected  plot  is  to  be 
rejected  as  surplusage.  Kouns  v.  LatoaU,  2  Bibb, 
236. 

714.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  ma^  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  Jlf  Arthur 
V.  Porter,  6  Pet.  205. 

715.  Judgment  will  be  arrested  after  verdict 
in  ejectment,  if  the  description  be  so  indefinite 
that  the  court  could  not  correct  thereby  an  erro- 
neous delivery  of  possession  by  the  sheriff. 
Clark  V.  Clark,  7  Verm.  190. 

716.  The  verdict,  in  an  action  of  ejectment, 
was  genera]  against  the  defendant  for  all  the 
land  for  which  he  took  defence  on  the  plots. 
The  judgment  was  entered  by  lines  described  on 
the  plots,  which  included  more  land  than  the 
defendant  took  defence  for,  and  was  affirmed  on 
appeal.     Easton  v.  Snavdy,  4  Har.  &,  J.  17. 

717.  In  ejectment  for  two  pieces  of  land,  par- 
ticularly described,  a  finding  by  the  jury  *'  that 
the  defendant  has  done  wrong,  and  disseizin,  in 
manner  and  form  as  alleged  in  the  plaintiff's 
declaration,  so  far  as  respects  the  plaintiff's 
right  in  his  mother's  dower,"  is  sufficiently  cer- 
tain, and  judgment  will  not  be  arrested.  Kinney 
V.  Williams,  2  Da^,  68. 

718.  If  the  plaintiff  in  ejectment  convey  the 
land  during  the  pendency  of  his  suit,  he  may, 
nevertheless,  recover  damages  and  costs.  Mur- 
ray  v.  Garretson,  4  S.  db  R.  130. 

719.  A  verdict  in  ejectment,  finding  for  the 
plaintiff,  in  general  terms,  a  certain  ^*  number 
of  acres,  part  of  the  premises  in  the  declaration 
mentioned,"  without  designating  the  boundaries 
of  such  part,  or  referring  to  any  certain  stand- 
ard to  supply  such  defect,  is  too  uncertain  to 
warrant  a  judgment  upon  it.  Gregory  v.  Jaek^ 
sons,  6  Munf.  25. 

720.  A  verdict  that  plaintiff  recover  the  land 
claimed  in  the  writ,  except  10  acres,  including 
the  buildings,  is  uncertain,  but  is  cured  by  an 
agreement  filed  in  the  supreme  court  to  permit 
the  defendant  to  take  the  land  reserved  to  him, 
at  his  election.  Burdiek  v.  Morris,  2  Watts,  28. 
Stewart  v.  Martin,  2  Watts,  200. 

721 .  A  verdict,  finding  for  the  defendant  **  10 
acres  48  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  the  balance  for  the  plain- 
tiff," is  sufficiently  certain.  Tryon  v.  CarUn,  5 
Watts,  371.     Ross  v.  Barker,  ib.  391. 

722.  A  verdict  for  the  plaintiff  in  ejectment 
for  "150  acres,"  without  designating  the  part 
found,  is  void  for  uncertainty.  Stewart  v.  Speer, 
5  Watts,  79. 

723.  Inserting  the  word  **  judgment "  in  the 
entry  of  the  tenant's  default  for  not  appearing, 
dbc.,  in  an  action  of  ejectment,  will  not  vitiate 
the  rule,  nor  be  ground  for  setting  aside  the  de. 
fault.  So,  also,  following  this  by  a  rule  for 
judgment  generally,  without  saying  **  against 
the  casual  ejector,"  is  no  ground  for  setting 
aside  the  default.  Jackson  v.  Stiles,  5  Cow. 
418. 

724.  If  two  ejectments,  by  different  plaintiffs, 
with  different  titles,  are  brought  against  the 
same  tenants,  and  one  of  the  plaintiffs  recovers, 
and  is  put  in  possession,  and  afterwards  the  other 
recovers,  the  latter  cannot  turn  out  the  former 
by  virtue  of  his  habere  facias,  but  must  try  his 
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of  bftrgun  and  sale,  or  other  conTejmnGe  to  him 
from  trustees,  and  to  be  snfficient  to  enable  his 
lessee  to  recover  saeh  real  estate  in  an  action  of 
ejectment.  Knts  t.  Goldsborougk^  2  Har.  &  J. 
969 

680.  The  conditions  of  sale,  ander  ajC.^.,are 
admissible,  by  |Nirol,  as  part  of  the  res  gestm. 
Arnold  v.  Gorr^  I  Rawie,  223. 

681.  In  ejectment,  to  show  possession  of  the 
plaintiff,  evidence  mav  be  griven  to  show  that  the 
plaintiff  articled  the  land  to  a  third  person,  and 
afterwards  recovered  it  of  him  in  ejectment. 
Vankom  v.  Friek,  3  S.  dbR.  278. 

682.  In  an  action  of  ejectment,  the  doings  of 
freeholders  cannot  be  given  in  evidence.  Austin 
V.  Handutf  I  Root,  314. 

683.  A  verdict  and  judgment,  in  ejectment,  is 
not  evidence  in  a  second  ejectment.  Rice  v. 
Lowan,  2  Bibb,  149. 

684.  In  ejectment,  the  question  depending  on 
a  will,  evidence  given  in  a  former  suit  not  be- 
tween the  same  parties,  is  inadmissible,  though 
it  decides  the  same  question.  JIT  Cully  v.  Barty 
17  S.  &  R.  445. 

685.  Testimonv  introduced  in  a  former  suit 
for  the  same  land,  between  the  same  parties,  is 
not  admissible  unless  the  parties  claim  under  the 
same  titles.     Cluggage  v.  Duneauj  1  S.  db  R.  111. 

686.  Where  one  suit  in  ejectment  has  been 
compromised  in  a  subsequent  suit,  the  defendant 
cannot  give  in  evidence  what  was  the  defence 
of  the  first.    Payne  v.  BenneU,  2  Watts,  427. 

687.  A  defendant  in  ejectment  cannot  give 
in  evidence  a  judgment  against  a  third  person, 
on  which  the  land  was  sold,  and  defendant  pur- 
chased, unless  some  color  of  title  to  the  land  be 
first  shown  in  the  judgment  debtor.  Kennedy  v. 
Bog^,  7  8.  db  R.  97. 

S88.  A  verdict  against  a  defendant  in  a  former 
suit,  upon  the  same  title,  for  the  same  land,  and 
between  parties  under  whom  the  present  plain- 
tiff and  defendant  claimed,  may  be  given  in  evi- 
dence, though  no  judgment  was  entered,  if  the 
defendant  has  acquiesced  by  paying  costs  and 
delivering  possession.  Shaefer  v.  Kreitzer^  6 
Binn.  430. 

689.  In  Pennsylvania,  the  record  of  a  judg- 
ment in  ejectment,  brought  by  a  person  under 
whom  the  lessor  of  the  plaintiff  claims,  in  favor 
of  the  defendant,  was  held  admissible  in  evi- 
dence.    FeUows  V.  Pedrick,  4  Wash.  C.  C.  477. 

690.  Evidence  and  argument  were  allowed  m 
a  second  action  of  ejectment  between  the  same 
parties,  and  relating  to  the  same  tract,  though 
once  decided  on  full  argument.  Strotker  v.  .^t- 
eas,  11  Pet.  410. 

691.  In  Tennessee,  the  probate  of  a  will  of 
lands  in  another  state,  is  not  evidence  in  an  ac- 
tion of  ejectment  for  land  in  Tennessee.  Darby 
\ .  Mayer,  10  Wheat.  465. 

692.  An  agreement  signed  by  the  agent  of  the 
lessor  of  the  plaintiff  in  ejectment,  tor  the  sale 
and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law, 
being,  at  most,  only  evidence  of  a  legal  title. 
WilUnk  V.  Miles,  Pet.  C.  C.  429. 

693.  In  ejectment  for  lands  claimed  under  a 
will,  papers  may  be  read  in  evidence  relating  to 
the  land,  though  part  of  the  testator's  interest 
accrued  after  he  made  the  will.  Burke  v.  Young, 
2  8.  &  R.  383. 

694.  In  ejectment  for  recovering  land  devised 
by  a  will,  the  will  was  admitted  in  evidence,  al- 
though  the  orphans'  court  had  refused  to  admit 
it  to  probate,  on  the  ground  that  it  had  been  im- 
pliedly revoked,  and  the  court  of  chancery  had 


affirmed  their  decree.    Massey  v.  Massey^  4  Har. 
A  J.  141. 

695.  Held,  also,  that  parol  evidence  was  not 
admissible  that  the  testator  had  frequently  de- 
clared, and  on  the  day  before  his  death,  ana 
some  time  after  the  execution  of  a  paper  purport- 
ing to  be  his  last  will,  **  that  he  had  made  a  will, 
and  believed  he  had  destroyed  it;  that,  as  he 
could  not  find  it,  he  believed  he  must  have  de- 
stroyed it,  but  was  uneasy  about  it,  as  he  in- 
tended and  wished  to  alter  it,'*  and  that  he  re- 
quested the  witness  to  go  to  his  house  for  that 
purpose,  ib. 

696.  The  testator,  a  married  man,  had  made 
such  will  in  May,  1804,  and  afterwards  had  two 
children,  one  in  January,  1805,*  and  the  other  in 
June,  1807.  In  July,  1804,  he  acquired  by  pur- 
chase 399  acres  of  land,  and  in  August,  1^95,  76 
acres  more,  of  all  which  he  died  seized.  Held, 
notwithstanding,  that  the  will  was  in  force,  and, 
as  such,  admissible  in  evidence,  ib. 

697.  A  made  a  re-survey  of  a  tract  of  land 
called  C,  under  the  name  of  tract  D,  and  made 
a  deed  of  such  land  so  re-surveyed,  by  the  name 
of  tract  D,  to  B.  In  ejectment,  the  plaintiff, 
claiming  title  under  the  deed  to  B,  contended 
that  A  should  be  presumed  to  have  had  a  title  in 
fee  simple  to  the  original  tract.  Held,  that  the 
defendant  might  offer  evidence  in  order  to  rebut 
this  presumption,  that  it  was  the  general  reputa- 
tion that  A  entered  under  the  authority  of  his 
mother,  under  some  contract,  and  not  under  any 
other  title.  Helms  v.  Howard,  2  Har.  &,  M'Hen. 
57. 

698.  In  an  action  of  ejectment  by  the  heirs  of 
one  Moses  Miner,  the  plaintiflb  claimed  under  a 
patent  issued  to  Moses  Minner,  a  soldier  in 
New  York  during  the  war.  Held,  that  the  pat- 
ent was  prima  facie  evidence  of  the  service  of 
the  soldier  mentioned  in  it ;  and  as  it  did  not  ap- 
pear that  there  was  any  man  in  the  army  by  the 
name  of  Minner,  that  the  variance  must  be  con- 
sidered a  mere  misspelling  of  the  name,  which 
could  not  affect  the  identity  of  the  person ;  there 
being  also  strong  evidence  to  show  that  Moses 
Miner,  the  person  under  whom  the  defendant 
claimed,  was  the  same  as  the  person  under  whom 
the  lessors  claimed.  Jackson  v.  Bonekam^  15 
Johns.  226. 

699.  Where  a.record  of  partition  is  offered  as 
evidence  in  ejectment,  the  court  ought  not  to 
admit  it  to  go  to  the  jury  **  to  prove  that  the 
land  in  dispute  was  assigned  to  the  plaintiff.** 
It  should  be  admitted  only  as  legal  testimony,  in 
relation  to  the  subject  in  controversy,  leaving 
the  jury  to  determine  what  facts  are  proved  by 
it.     ffkitaere  v.  M*Ilkaney,  4  Munf.  310. 

700.  An  answer  in  chancery  by  the  defendant 
in  ejectment,  on  the  same  subject,  is  admissible 
as  evidence  of  his  declarations.  Sari  v.  Shoul- 
der, 6  Ham.  409. 

701.  One  of  several  tenants  in  common  hav- 
ing sold  a  part  of  the  lands,  the  other  tenants 
af&rwards  obtained  a  decree  for  partition  against 
him.  Held,  that  this  decree  was  no  evidence  in 
their  favor,  in  an  action  of  ejectment  by  them 
against  the  vendees,  who  were  no  parties  to  the 
suit  for  partition.  Carter  v.  WaskingUm^  2  H. 
6l  M.  345. 

702.  In  ejectment,  a  decree  of  a  county  court, 
directing  a  defendant  residing  within  its  juris- 
diction to  convey  lands  lying  in  another  county, 
cannot  be  given  in  evidence,  as  passing  any 
legal  title.    Aldridge  v.  GUes,  3  H.  dt  M.  136. 

703.  An  enrolled  decree  of  foreclosure  of  a 
mortgage,  with  the  master*8  deed  to  the  par* 
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chmteTg  are  evidence  enfficient  to  entitle  him*  to 
feeoTer  in  ejectment,  without  producing  the 
eriginal  jnoTtgnge ;  and  a  stranger  cannot  object 
to  sach  evidence,  in  an  ejectment  against  him, 

for  the  decree  does  not  affect  his  rights.     Sin- 

eUir  V.  Jacksan^  8  Cow.  543. 

704.  In   an    action  of  ejectment,  the  plaintiff 
claimed  under  a  deed  of  one  A,  conveying  the 
land  to  one  B,  in  trust  for  one  of  his  creditors, 
provided  sucli  creditor  assented,  in  a  specified 
time,  to   accept  it  in  full  satisfaction  of  a  debt 
due  to  111  m  froni  A.    To  establish  the  faQt  of  his 
assent,    tlie     plaintiff  offered    in    evidence   the 
record  oF  a   decree  of  a  court  of  chancery,  ren- 
dered apon    a   bill  filed  by  such  creditor  against 
the  tniateo,    for  the  conveyance  of  said   land, 
which  decree    directed  sucn  conveyance   to  be 
made.      "Flie    bill  was  filed,  and  the  conveyance 
made,  lon^  aAer  the  expiration  of  the  time  lim- 
ited for    tne    assent  of  the  creditor.     The  com- 
plainant    liaving    assigned    the   decree    to    the 
pluntiff,  tlie  conveyance  was  made  by  the  trus- 
tee directly  to  kirn.    Held,  that  the  record  and 
decree   conld    not  be  read  in  evidence,  in  this 
action,   a^ainat   the  executrix  of  A.     Dorsey  v. 
?.«wrtenayy  3  Har.  St  J.  474. 

705.  Held,  also,  that  the  decree,  together  with 
the  deed  from  the  trustee  to  the  plaintiff,  was 
not  vafBcient  evidence  of  a  due  execution  of  the 
deed  of  trust,  ib. 

706.  In  ejectment,  it  is  sufficient  to  show  a 
decree  in  chancery  ordering  a  conveyance,  if  the 
decree  has  been  duly  enrofied,  without  showing 
the  previous  proceedings.  Gtebbin  v.  DaviMy  S 
A.  K.  Marsh.  16. 

707.  To  establish  the  fact  of  bankruptcy,  in 
an  ejectment  brought  by  a  purchaser  from  the 
bankrupt,  the  proceedings  against  the  bankrupt 
are  not  sufficient  evidence ;  proof  is  also  neces- 
sary of  his  being  a  trader,  of  the  act  of  bank- 
ruptcy, and  of  the  petitioning  creditor's  debt. 
Hart  V.  StofUy  2  A.  K.  Marsh.  115. 

706.  Neglecting  to  take  actual  possession  of 
land  is  not  evidence  of  relinquishment ;  nor  is 
delay  to  bring  ejectment,  if  such  delay  be  less 
than  the  time  allowed  by  the  statute  of  limita- 
tions.    C&x  V.  Cromioell,  3  Binn.  114. 

709.  A  mere  unexecuted  intention,  of  either 
buying  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neitner  an  abandonment  of 
the  right  and  interest  actually  possessed,  nor  is 
it  a  recognition  of  a  superior  right  in  another 
person.  Jackson  v.  Aeiefon,  18  Johns.  355. 
See,  also,  as  to  evidence  of  title,  ^nte^  II. 


VIII.    Cf  tke  Verdict,  Judgment j,  and  ntb$equent 

Proceedings. 

710.  A  genera]  verdict  for  the  plaintiff  in  eject- 
ment is  good,  althouf^h  it  includes  a  part  of  the 
deiendant's  land,  admitted  by  the  plaintiff's  plot 
to  be  the  defendant's,  and  an  elder  grant.  Reeder 
V.  SautA,  1  Har.  A  M'Hen.  158. 

711.  In  Pennsylvania,  a  conditional  verdict  in 
ejectment  is  good.     Codhaugh  v.  Pierce,  8  S.  dc. 

712.  In  ejectment,  the  declaration,  in  its  com- 
mencement, described  the  land  in  controversy 
as  ^*' 9,  messuage,  with  its  appurtenances,"  after- 
wards  as  *'  the  said  tenement,  with  its  appur- 
tenances," and  in  the  conclusion  as  **  the  said 
firm,  with  its  appurtenances,"  without  men- 
tioning quantities  or  boundaries.  Issue  was 
joineoon  the  title,  and  a  verdict  was  found,  and 
judgment  rendered  for  the  said  tract  of  land  in 
the  declaration  mentioned,  "  according  to  a  sur- 


vey filed  in  the  cause,"  and,  on  appeal,  such 
judgment  was  affirmed.  Paul  v.  Smiley,  4  Munf. 
468. 

713.  The  connected  plot  is  not  a  part  of  the 
record,  in  ejectment,  and  so  much  of  the  verdict 
as  has  reference  to  the  connected  plot  is  to  be 
rejected  as  surplusage.  Kowns  v.  LatoaU,  2  Bibb, 
236. 

714.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  ma^  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  M* Arthur 
V.  Porter,  6  Pet.  205. 

715.  Judgment  will  be  arrested  after  verdict 
in  ejectment,  if  the  description  be  so  indefinite 
that  the  court  could  not  correct  thereby  an  erro- 
neous delivery  of  possession  by  the  sheriff. 
Clark  V.  Clark,  7  Verm.  190. 

716.  The  verdict,  in  an  action  of  ejectment, 
was  genera]  against  the  defendant  for  all  the 
land  for  which  he  took  defence  on  the  plots. 
The  judgment  was  entered  by  lines  described  on 
the  plots,  which  included  more  land  than  the 
defendant  took  defence  for,  and  was  affirmed  on 
appeal.     Easton  v.  Snavely,  4  Har.  &  J.  17. 

717.  In  ejectment  for  two  pieces  of  land,  par- 
ticularly described,  a  finding  by  the  jury  ^^  that 
the  defendant  has  done  wrong,  and  disseizin,  in 
manner  and  form  as  alleged  in  the  plaintiff's 
declaration,  so  far  as  respects  the  plaintiff's 
right  in  his  mother *s  dower,"  is  sufficiently  cer- 
tain, and  judgment  will  not  be  arrested.  Kinney 
V.  Williams,  2  Da^,  68. 

718.  If  the  plaintiff  in  ejectment  convey  the 
land  during  the  pendency  of  his  suit,  he  may, 
nevertheless,  recover  damages  and  costs.  Jlficr- 
ray  v.  Garretson,  4  S.  &  R.  130. 

719.  A  verdict  in  ejectment,  finding  for  the 
plaintiff,  in  general  terms,  a  certain  "number 
of  acres,  part  of  the  premises  in  the  declaration 
mentioned,"  without  designating  the  boundaries 
of  such  part,  or  referring  to  any  certain  stand- 
ard to  supply  such  defect,  is  too  uncertain  to 
warrant  a  judgment  upon  it.  Gregory  v.  Jack' 
sons,  6  Munf.  25. 

720.  A  verdict  that  plaintiff  recover  the  land 
claimed  in  the  writ,  except  10  acres,  including 
the  buildings,  is  uncertain,  but  is  cured  by  an 
agreement  filed  in  the  supreme  court  to  permit 
the  defendant  to  take  the  land  reserved  to  him, 
at  his  election.  Burdiek  v.  J^orris,  2  Watts,  28. 
Stewart  v.  Martin,  2  Watts,  200. 

721.  A  verdict,  finding  for  the  defendant  "  10 
acres  48  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  the  balance  for  the  plain- 
tiff," is  sufficiently  certain.  Tryon  v.  Carlin,  5 
Watts,  371.     Ross  v.  Barker,  ib.  391. 

722.  A  verdict  for  the  plaintiff  in  ejectment 
for  "150  acres,"  without  designating  the  part 
found,  is  void  for  uncertainty.  Steumrt  v.  Speer, 
5  Watts,  79. 

723.  Inserting  the  word  "judgment "  in  the 
entry  of  the  tenant's  default  for  not  appearing, 
&c.,  in  an  action  of  ejectment,  will  not  vitiate 
the  rule,  nor  be  ground  for  setting  aside  the  de- 
fault. So,  also,  following  this  by  a  rule  for 
judgment  generally,  without  saying  "against 
the  casual  ejector,"  is  no  ground  for  setting 
aside  the  default.  Jackson  v.  Stiles,  5  Cow. 
418. 

724.  If  two  ejectments,  by  different  plaintiffs, 
with  diffbrent  titles,  are  brought  against  the 
same  tenants,  and  one  of  the  plaintifis  recovers, 
and  is  put  in  possession,  and  afterwards  the  other 
recovers,  the  latter  cannot  turn  out  the  former 
by  virtue  of  his  kahere  facias,  but  must  try  his 
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of  bargain  and  lale,  or  other  conTeyance  to  him 
fVom  trustees,  and  to  be  sufficient  to  enable  his 
lessee  to  recover  such  real  estate  in  an  action  of 
ejectment.  Keys  y.  Ooldsboraughf  2  Har.  &  J. 
369 

680.  The  conditions  of  sale,  under  a  jl.^.,are 
admissible,  by  parol,  as  part  of  the  res  gtsUB. 
Arnold  v.  Gorr,  1  Rawle,  223. 

681.  In  ejectment,  to  show  possession  of  the 
plaintiff,  evidence  mav  be  given  to  show  that  the 
plaintiff  articled  the  land  to  a  third  person,  and 
afterwards  recovered  it  of  him  in  ejectment. 
Vanhom  v.  Frick^  3  S.  &;R.  278. 

682.  In  an  action  of  ejectment,  the  doings  of 
freeholders  cannot  be  given  in  evidence.  Austin 
V.  Hanchst,  1  Root,  314. 

683.  A  verdict  and  judgment,  in  ejectment,  is 
not  evidence  in  a  second  ejectment.  Rice  v. 
Lowan,  2  Bibb,  149. 

684.  In  ejectment,  the  question  depending  on 
a  will,  evidence  given  in  a  former  suit  not  be- 
tween the  same  parties,  is  inadmissible,  though 
it  decides  the  same  question.  JIf  Cully  v.  Barr^ 
17  S.  &  R.  445. 

685.  Testimony  introduced  in  a  former  suit 
for  the  same  land,  between  the  same  parties,  is 
not  admissible  unless  the  parties  claim  under  the 
same  titles.     Cluggage  v.  Duncan^  1  S.  &  R.  111. 

686.  Where  one  suit  in  ejectment  has  been 
compromised  in  a  subsequent  suit,  the  defendant 
cannot  give  in  evidence  what  was  the  defence 
of  the  first.     Payne  v.  Bennett,  2  Watts,  427. 

687.  A  defendant  in  ejectment  cannot  give 
in  evidence  a  judgment  sjgrainst  a  third  person, 
on  which  the  land  was  sold,  and  defendant  pur- 
chased, unless  some  color  of  title  to  the  land  be 
first  shown  in  the  judgment  debtor.  Kennedy  v. 
Boaert,  7  S.  A  R.  97. 

w8.  A  verdict  against  a  defendant  in  a  former 
suit,  upon  the  same  title,  for  the  same  land,  and 
between  parties  under  whom  the  present  plain- 
tiff and  oefendant  claimed,  may  be  given  in  evi- 
dence, though  no  judgment  was  entered,  if  the 
defendant  has  acquiesced  by  paying  costs  and 
delivering  possession.  Shaefer  v.  Kreitzer,  6 
Binn.  430. 

689.  In  Pennsylvania,  the  record  of  a  judg- 
ment in  ejectment,  brought  by  a  person  under 
whom  the  lessor  of  the  plaintin  claims,  in  favor 
of  the  defendant,  was  held  admissible  in  evi- 
dence.   Fellows  V.  Pedrickj  4  Wash.  C.  C.  477. 

690.  Evidence  and  argument  were  allowed  m 
a  second  action  of  ejectment  between  the  same 
parties,  and  relating  to  the  same  tract,  though 
once  decided  on  full  argument.  Strother  v.  Lu- 
cas, 11  Pet.  410. 

691.  In  Tennessee,  the  probate  of  a  will  of 
lands  in  another  state,  is  not  evidence  in  an  ac- 
tion of  ejectment  for  land  in  Tennessee.  Darby 
V .  Mayer,  10  Wheat  465. 

692.  An  agreement  signed  by  the  ajpent  of  the 
lessor  of  the  plaintiff  in  ejectment,  tor  the  sale 
and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law, 
being,  at  most,  only  evidence  of  a  legal  titie. 
WiUtnk  V.  MUes,  Pet.  C.  C.  429. 

693.  In  ejectment  for  lands  claimed  under  a 
will,  papers  may  be  read  in  evidence  relating  to 
the  land,  though  part  of  the  testator's  interest 
accrued  after  he  made  the  will.  Burke  v.  Young, 
2  S.  &  R.  383. 

694.  In  ejectment  for  recovering  land  devised 
by  a  will,  the  will  was  admitted  in  evidence,  al- 
though the  orphans'  court  had  reftised  to  admit 
it  to  probate,  on  the  ground  that  it  had  been  im. 
pliediy  revoked,  and  the  court  of  chancery  had 


affirmed  their  decree.    Massey  v.  Massey^  4  Bar. 
&  J.  141. 

695.  Held,  also,  that  parol  evidence  was  not 
admissible  that  the  testator  had  frequently  de- 
clared, and  on  the  day  before  his  death,  ana 
some  time  after  the  execution  of  a  paper  purports 
ing  to  be  his  last  will,  **  that  he  had  made  a  will, 
and  believed  he  had  destroyed  it;  that,  as  he 
could  not  find  it,  he  believed  he  must  have  de- 
stroyed it,  but  was  uneasy  about  it,  as  he  in- 
tended and  wished  to  alter  it,''  and  that  he  re- 
quested the  witness  to  go  to  his  house  for  that 
purpose,  it. 

696.  The  testator,  a  married  man,  had  made 
such  will  in  May,  1804,  and  afterwards  had  two 
children,  one  in  January,  1805,'  and  the  other  in 
June,  1807.  In  July,  1604,  he  acquired  by  pur- 
chase  399  acres  of  land,  and  in  August,  1805,  76 
acres  more,  of  all  which  he  died  seized.  Held, 
notwithstanding,  that  the  will  was  in  force,  and, 
as  such,  admissible  in  evidence,  ib. 

697.  A  made  a  re-survey  of  a  tract  of  land 
called  C,  under  the  name  of  tract  D,  and  made 
a  deed  of  such  land  so  re-surveyed,  by  the  name 
of  tract  D,  to  B.  In  ejectment,  the  plaintiff^ 
claiming  title  under  the  deed  to  B,  contended 
that  A  should  be  presumed  to  have  had  a  title  in 
fee  simple  to  the  original  tract.  Held,  that  the 
defendant  might  offer  evidence  in  order  to  rebut 
this  presumption,  that  it  was  the  general  reputa- 
tion that  A  entered  under  the  authority  of  his 
mother,  under  some  contract,  and  not  under  any 
other  title.  Helms  v.  Howard,  2  Har.  &,  M'Hen. 
57. 

698.  In  an  action  of  ejectment  by  the  heirs  of 
one  Moses  Miner,  the  plaintiffii  claimed  under  a 
patent  issued  to  Moses  Minner,  a  soldier  in 
New  York  during  the  war.  Held,  that  the  pat- 
ent was  prima  Jade  evidence  of  the  service  of 
the  soldier  mentioned  in  it ;  and  as  it  did  not  ap- 
pear that  there  was  any  man  in  the  army  by  the 
name  of  Minner,  that  the  variance  must  be  con- 
sidered a  mere  misspelling  of  the  name,  which 
could  not  affect  the  identity  of  the  person ;  there 
being  also  strong  evidence  to  show  that  Moaes 
Miner,  the  person  under  whom  the  defendant 
claimed,  was  the  same  as  the  person  under  whom 
the  lessors  claimed.  Jackson  v.  Bonekam^  15 
Johns.  226. 

699.  Where  a.record  of  partition  is  offered  as 
evidence  in  ejectment,  the  court  ought  not  to 
admit  it  to  go  to  the  jury  **  to  prove  that  the 
land  in  dispute  was  assigned  to  the  plaintiff." 
It  should  be  admitted  only  as  legal  testimony,  in 
relation  to  the  subject  in  controversy,  leaving 
the  jury  to  determine  what  facts  are  proved  by 
it.     ffhitacre  v.  Jlfllhaney,  4  Munf.  310. 

700.  An  answer  in  chancery  by  the  defendant 
in  ejectment,  on  the  same  subject,  is  admisaible 
as  evidence  of  his  declarations.  Earl  v.  Skoui" 
der,  6  Ham.  409. 

701.  One  of  several  tenants  in  common  hav- 
ing sold  a  part  of  the  lands,  the  other  tenants 
af&rwards  obtained  a  decree  for  partition  against 
him.  Held,  that  this  decree  was  no  evidence  in 
their  favor,  in  an  action  of  ejectment  by  them 
against  the  vendees,  who  were  no  parties  to  the 
suit  for  partition.  Carter  v.  Washington^  2  H. 
&M.  345. 

702.  In  ejectment,  a  decree  of  a  county  court, 
directing  a  defendant  residing  within  its  juris- 
diction to  convey  lands  lying  in  another  county, 
cannot  be  given  in  evidence,  as  passing  any 
legal  title.    Aldridge  v.  Giles,  3  H.  A.  M.  136. 

703.  An  enrolled  decree  of  foreclosure  of  • 
mortgage,  with  the  master's  deed  to  the   pur* 
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ehaaer,  aie  evidence  Bofficient  to  entitle  him'  to 
leeoTer  in  ejectment,  without  producing  the 
original  mortgage ;  and  a  stranger  cannot  object 
to  such  evidence,  in  an  ejectment  against  him, 
for  the  decree  does  not  affect  his  rights.  Sin- 
cUdr  V.  Jackson^  8  Cow.  543. 

704.  In  an  action  of  ejectment,  the  plaintiff 
claimed  under  a  deed  of  one  A,  conveying  the 
land  to  one  B,  in  trust  for  one  of  his  creditors, 
provided  such  creditor  assented,  in  a  specified 
tiine,  to  accept  it  in  full  satisfaction  of  a  debt 
due  to  him  from  A.  To  establish  the  faQt  of  his 
assent,  the  plaintiff  offered  in  evidence  the 
record  of  a  decree  of  a  court  of  chancery,  ren- 
dered upon  a  bill  filed  by  such  creditor  against 
the  trustee,  for  the  conveyance  of  said  land, 
which  decree  directed  sucn  conveyance  to  be 
made.  The  bill  was  filed,  and  the  conveyance 
made.  Ions  aAer  the  expiration  of  the  time  lim- 
ited for  the  assent  of  the  creditor.  The  com- 
plainant having  assigned  the  decree  to  the 
plaintiff^  the  conveyance  was  made  by  the  trus- 
tee directly  to  him.  Held,  that  the  record  and 
decree  could  not  be  read  in  evidence,  in  this 
action,  against  the  executrix  of  A.  Darsey  v. 
^Uturienay,  3  Har.  &  J.  474. 

7V^.  Held,  also,  that  the  decree,  together  with 
the  deed  from  the  trustee  to  the  plaintiff,  was 
not  sufficient  evidence  of  a  due  execution  of  the 
deed  of  trust,  ti. 

706.  In  ejectment,  it  is  JBufficient  to  show  a 
decree  in  chancerv  ordering  a  conveyance,  if  the 
decree  has  been  duly  enrolled,  without  showing 
the  previous  proceedings.  Chrebbin  v.  DaviSy  2 
A.  K.  Marsh.  16.  * 

707.  To  establish  the  fact  of  bankruptcy,  in 
an  ejectment  brought  by  a  purchaser  from  the 
bankrupt,  the  proceedings  against  the  bankrupt 
are  not  sufficient  evidence ;  proof  is  also  neces- 
sary of  his  being  a  trader,  of  the  act  of  bank- 
ruptcy, and  of  the  petitioning  creditor's  debt. 
Hart  T.  Stone,  2  A.  K.  Marsh.  115. 

706.  Neglecting  to  take  actual  possession  of 
land  is  not  evidence  of  relinquishment ;  nor  is 
delay  to  bring  ejectment,  if  such  delay  be  less 
than  the  time  allowed  by  the  statute  of  limitar 
tions.     Cox  V.  Cromiodlj  3  Binn.  114. 

709.  A  mere  unexecuted  intention,  of  either 
buying  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neither  an  abandonment  of 
the  right  and  interest  actually  possessed,  nor  is 
it  a  recognition  of  a  superior  right  in  another 
person.     Jackson  v.  Jfetoton,  18  Johns.  355. 

See,  also,  as  to  evidence  of  title,  Ante,  II. 


VIII.    Of  the  Verdict,  Jiidgntent^.and  subsequent 

Proceedings. 

710.  A  general  verdict  for  the  plaintiff  in  eject- 
ment is  good,  although  it  includes  a  part  of  the 
defendant's  land,  admitted  by  the  plaintiff's  plot 
to  be  the  defendant's,  and  an  elder  grant.  Reeder 
T.  Smith,  1  Har.  &  M'Hen.  158. 

711.  In  Pennsvlvania,  a  conditional  verdict  in 
ejeetment  is  good.  Coolbaugh  v.  Pierce,  8  S.  & 
R.  418. 

712.  In  ejectment,  the  declaration,  in  its  com- 
mencement, described  the  land  in  controversy 
as  ^*  a  messuaffc,  with  its  appurtenances,"  after- 
wards as  **the  said  tenement,  with  its  appur- 
tenances," and  in  the  conclusion  as  **  the  said 
fsrmy  with  its  appurtenances,"  without  men- 
tioning quantities  or  boundaries.  Issue  was 
joined  on  the  title,  and  a  verdict  was  found,  and 
judgment  rendered  for  the  said  tract  of  land  in 
the  declaration  mentioned,  **  according  to  a  sur- 


vey filed  in  the  cause,"  and,  on  appeal,  such 
judgment  was  affirmed.  Paul  v.  Smiley,  4  Munf. 
468. 

713.  The  connected  plot  is  not  a  part  of  the 
record,  in  ejectment,  an^  so  much  of  the  verdict 
as  has  reference  to  the  connected  plot  is  to  be 
rejected  as  surplusage.  Kouns  v.  LatoaU,  2  Bibb, 
236. 

714.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  mav  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  M* Arthur 
V.  Porter,  6  Pet.  205. 

715.  Judgment  will  be  arrested  afler  verdict 
in  ejectment,  if  the  description  be  so  indefinite 
that  the  court  could  not  correct  thereby  an  erro- 
neous delivery  of  possession  by  the  sheriff. 
Clark  V.  Clark,  7  Verm.  190. 

716.  The  verdict,  in  an  action  of  ejectment, 
was  general  against  the  defendant  for  all  the 
land  for  which  he  took  defence  on  the  plots. 
The  judgment  was  entered  by  lines  described  on 
the  plots,  which  included  more  land  than  the 
defendant  took  defence  for,  and  was  affirmed  on 
appeal.     Boston  v.  Snavdy,  4  Har.  &  J.  17. 

717.  In  ejectment  for  two  pieces  of  land,  par- 
ticularly described,  a  finding  by  the  jury  **that 
the  defendant  has  done  wrong,  and  disseizin,  in 
manner  and  form  as  alleged  in  the  plaintiff's 
declaration,  so  far  as  respects  the  plaintiff's 
riffht  in  his  mother*s  dower,"  is  sufficiently  cer- 
tain, and  judgment  will  not  be  arrested.  Kinney 
V.  Williams,  2  Daj,  68. 

718.  If  the  plaintiff  in  ejectment  convey  the 
land  during  the  pendency  of  his  suit,  he  may, 
nevertheless,  recover  damages  and  costs.  Mur- 
ray V.  Garretson,  4  Q.  &,K.  130. 

719.  A  verdict  in  ejectment,  finding  for  the 
plaintiff,  in  general  terms,  a  certain  "number 
of  acres,  part  of  the  premises  in  the  declaration 
mentioned,"  without  designating  the  boundaries 
of  such  part,  or  referring  to  any  certain  stand- 
ard to  supply  such  defect,  is  too  uncertain  to 
warrant  a  judgment  upon  it.  Gregory  v.  Jack- 
sons,  6  Munf.  25. 

720.  A  verdict  that  plaintiff  recover  the  land 
claimed  in  the  writ,  except  10  acres,  including 
the  buildings,  is  uncertain,  but  is  cured  by  an 
agreement  filed  in  the  supreme  court  to  permit 
the  defendant  to  take  the  land  reserved  to  him, 
at  his  election.  Burdick  v.  Jforris,  2  Watts,  28. 
SteuMrt  V.  Martin,  2  Watts,  200. 

721.  A  verdict,  finding  for  the  defendant  "  10 
acres  48  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  the  balance  for  the  plain- 
tiff," is  sufficiently  certain.  Tryon  v.  Carlin,  5 
Watts,  371.     Ross  v.  Barker,  ib.  391. 

722.  A  verdict  for  the  plaintiff  in  ejectment 
for  "150  acres,"  without  designating  the  part 
found,  is  void  for  uncertainty.  Stewart  v.  Speer, 
5  Watts,  79. 

723.  Inserting  the  word  "judgment "  in  the 
entry  of  the  tenant's  default  for  not  appearing, 
dsc.,  in  an  action  of  ejectment,  will  not  vitiate 
the  rule,  nor  be  ground  for  setting  aside  the  de- 
fault.  So,  also,  following  this  by  a  rule  for 
judgment  generally,  without  saying  "against 
the  casual  ejector,"  is  no  ground  for  setting 
aside  the  default.  Jackson  v.  Stiles,  5  Cow. 
418. 

724.  If  two  ejectments,  by  different  plaintiffs, 
with  diffbrent  titles,  are  brought  against  the 
same  tenants,  and  one  of  the  plaintiffs  recovers, 
and  is  put  in  possession,  and  afterwards  the  other 
recovers,  the  latter  cannot  turn  out  the  former 
by  virtue  of  his  habere  facias,  but  must  try  his 
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of  bargain  and  nle,  or  other  conreyance  to  him 
from  trtisteea,  and  to  bo  sufficient  to  enable  his 
lessee  to  recover  such  real  estate  in  an  action  of 
ejectment.  Keys  y.  Goldsboraughf  2  Har.  St  J. 
369 

680.  The  conditions  of  sale,  under  a  jl.^.,are 
admissible,  by  parol,  as  part  of  the  res  gtsta. 
Arnold  y.  Gorr,  1  Rawle,  223. 

681.  In  ejectment,  to  show  possession  of  the 
plaintiff,  evidence  may  be  given  to  show  that  the 
plaintiff  articled  the  land  to  a  third  person,  and 
afterwards  recovered  it  of  him  in  ejectment. 
Vanhom  v.  Frick,  3  S.  &R.  278. 

682.  In  an  action  of  ejectment,  the  doings  of 
freeholders  cannot  be  given  in  evidence.  Austin 
V.  Hanchet^  1  Root,  314. 

683.  A  verdict  and  judgment,  in  ejectment,  is 
not  evidence  in  a  second  ejectment.  Biee  v. 
Lowany  2  Bibb,  149. 

684.  In  ejectment,  the  question  depending  on 
a  will,  evidence  given  in  a  former  suit  not  be- 
tween the  same  parties,  is  inadmissible,  though 
it  decides  the  same  question.  M'CuUy  v.  Barr^ 
17  S.  &  R.  445. 

685.  Testimony  introduced  in  a  former  suit 
for  the  same  land,  between  the  same  parties,  is 
not  admissible  unless  the  parties  claim  under  the 
same  titles.     Cluggage  v.  Duncan^  1  S.  &.  R.  111. 

686.  Where  one  suit  in  ejectment  has  been 
compromised  in  a  subsequent  suit,  the  defendant 
cannot  give  in  evidence  what  was  the  defence 
of  the  first.     Payne  v.  Bennett j  2  Watts,  427. 

687.  A  defendant  in  ejectment  cannot  give 
in  evidence  a  judgment  sjgrainst  a  third  person, 
on  which  the  land  was  sold,  and  defendant  pur- 
chased, unless  some  color  of  title  to  the  land  be 
first  shown  in  the  judgment  debtor.  Kennedy  v. 
Bogerty  7  S.  A  R.  97. 

Ss&,  A  verdict  against  a  defendant  in  a  former 
rait,  upon  the  same  title,  for  the  same  land,  and 
between  parties  under  whom  the  present  plain- 
tiff and  oefendant  claimed,  may  be  given  in  evi- 
dence, though  no  judgment  was  entered,  if  the 
defendant  has  acquiesced  by  paying  costs  and 
delivering  possession.  Shaefer  v.  Kreitzer,  6 
Binn.  430. 

689.  In  Pennsylvania,  the  record  of  a  judg- 
ment in  ejectment,  brought  by  a  person  under 
whom  the  lessor  of  the  plaintin  claims,  in  favor 
of  the  defendant,  was  held  admissible  in  evi- 
dence.   Fellows  V.  PedrUky  4  Wash.  C.  C.  477. 

690.  Evidence  and  argument  were  allowed  m 
a  second  action  of  ejectment  between  the  same 
parties,  and  relating  to  the  same  tract,  though 
once  decided  on  full  argument.  Strother  v.  Lu- 
easy  11  Pet.  410. 

691.  In  Tennessee,  the  probate  of  a  will  of 
lands  in  another  state,  is  not  evidence  in  an  ac- 
tion of  ejectment  for  land  in  Tennessee.  Darby 
\ .  Mayer,  10  Wheat.  465. 

692.  An  agreement  signed  by  the  aeent  of  the 
lessor  of  the  plaintiff  in  ejectment,  n>r  the  sale 
and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law, 
being,  at  most,  only  evidence  of  a  legal  title. 
WilUnk  V.  Maes,  Pet.  C.  C.  429. 

693.  In  ejectment  for  lands  claimed  under  a 
will,  papers  may  be  read  in  evidence  relating  to 
the  land,  though  part  of  the  testator's  interest 
accrued  after  he  made  the  will.  Burke  v.  Young, 
2  S.  &  R.  383. 

694.  In  ejectment  for  recovering  land  devised 
bv  a  will,  the  will  was  admitted  in  evidence,  al- 
though the  orphans'  court  had  refused  to  admit 
it  to  probate,  on  the  ground  that  it  had  been  im- 
pliedly revoked,  and  the  court  of  chancery  had 


affirmed  their  decree.    Massey  v.  Massey^  4  Bar. 
A  J.  141. 

695.  Held,  also,  that  parol  evidence  was  not 
admissible  that  the  testator  had  frequently  de- 
clared,  and  on  the  day  before  his  death,  ana 
some  time  after  the  execution  of  a  paper  purport- 
ing to  be  his  last  will,  *'  that  he  had  made  a  will, 
and  believed  he  had  destroyed  it;  that,  as  he 
could  not  find  it,  he  believed  he  must  have  de- 
stroyed it,  but  was  uneasy  about  it,  as  he  in- 
tended and  wished  to  alter  it,"  and  that  he  re- 
quested the  witness  to  go  to  his  house  for  that 
purpose,  ib. 

696.  The  testator,  a  married  man,  had  made 
such  will  in  May,  1804,  and  afterwards  had  two 
children,  one  in  January,  1805,'  and  the  other  in 
June,  1807.  In  July,  1804,  he  acquired  by  pur- 
chase  399  acres  of  land,  and  in  August,  1805,  76 
acres  more,  of  all  which  he  died  seized.  Held, 
notwithstanding,  that  the  will  was  in  force,  and, 
as  such,  admissible  in  evidence,  ih. 

697.  A  made  a  re-survey  of  a  tract  of  land 
called  C,  under  the  name  of  tract  D,  and  made 
a  deed  of  such  land  so  re-surveyed,  by  the  name 
of  tract  D,  to  B.  In  ejectment,  the  plaintiff, 
claiming  title  under  the  deed  to  B,  contended 
that  A  should  be  presumed  to  have  had  a  title  in 
fee  simple  to  the  original  tract.  Held,  that  the 
defendant  might  offer  evidence  in  order  to  rebut 
this  presumption,  that  it  was  the  general  reputa- 
tion that  A  entered  under  the  authority  of  his 
mother,  under  some  contract,  and  not  under  any 
other  title.  Helms  v.  Hotoard,  2  Har.  A  M'Hen. 
57. 

698.  In  an  action  of  ejectment  by  the  heirs  of 
one  Moses  Miner,  the  plaintiffs  claimed  under  a 
patent  issued  to  Moses  Minner,  a  soldier  in 
New  York  during  the  war.  Held,  that  the  pat- 
ent was  prima  facie  evidence  of  the  service  of 
the  soldier  mentioned  in  it ;  and  as  it  did  not  ap- 
pear that  there  was  any  man  in  the  army  by  the 
name  of  Minner,  that  the  variance  must  be  con- 
sidered a  mere  misspelling  of  the  name,  which 
could  not  affect  the  identity  of  the  person ;  there 
being  also  strong  evidence  to  show  that  Moses 
Miner,  the  person  under  whom  the  defendant 
claimed,  was  the  same  as  the  person  under  whom 
the  lessors  claimed.  Jackson  v.  Bonekam^  15 
Johns.  226. 

699.  Where  a.record  of  partition  is  offered  as 
evidence  in  ejectment,  the  court  ought  not  to 
admit  it  to  go  to  the  jury  "  to  prove  that  the 
land  in  dispute  was  assigned  to  the  plaintiff.** 
It  should  be  admitted  only  as  legal  testimony,  in 
relation  to  the  subject  in  controversy,  leaving 
the  jury  to  determine  what  facts  are  proved  by 
it.     Whxtaere  v.  Mllkaney,  4  Munf.  310. 

700.  An  answer  in  chancery  by  the  defendant 
in  ejectment,  on  the  same  subject,  is  admissible 
as  evidence  of  his  declarations.  Earl  v.  Shoul- 
der, 6  Ham.  409. 

701.  One  of  several  tenants  in  common  hav- 
ing sold  a  part  of  the  lands,  the  other  tenants 
af&rwards  obtained  a  decree  for  partition  against 
him.  Held,  that  this  decree  was  no  evidence  in 
their  favor,  in  an  action  of  ejectment  by  them 
against  the  vendees,  who  were  no  parties  to  the 
suit  for  partition.  Carter  v.  Washington^  2  H. 
&  M.  345. 

702.  In  ejectment,  a  decree  of  a  county  court, 
directing  a  defendant  residing  within  its  juris- 
diction to  convey  lands  lying  in  another  county, 
cannot  be  given  in  evidence,  as  passing  any 
legal  title.    Aldridge  v.  GUes,  3  H.  A.  M.  136. 

703.  An  enrolled  decree  of  foreclosure  of  • 
mortgage,  with  the  master's  deed  to  the  pur* 
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ehaaer,  are  evidence  snffieient  to  entitle  him*  to 
reeoTer  in  ejectment,  without  producingr  the 
original  mortgage ;  and  a  stranger  cannot  object 
to  snch  evidence,  in  an  ejectment  against  him, 
for  the  decree  does  not  uTect  his  rights.  Sin- 
clair ▼•  Jackson^  8  Cow.  543. 

704.  In  an  action  of  ejectment,  the  plaintiff 
claimed  under  a  deed  of  one  A,  conveying  the 
land  to  one  B,  in  trust  for  one  of  his  creditors, 
provided  such  creditor  assented,  in  a  specified 
time,  to  accept  it  in  fuU  satisfaction  of  a  debt 
due  to  him  from  A.  To  establish  the  fkQt  of  his 
assent,  the  plaintiff  offered  in  evidence  the 
record  of  a  decree  of  a  court  of  chancery,  ren- 
dered upon  a  bill  filed  by  such  creditor  against 
the  trustee,  for  the  conveyance  of  said  land, 
which  decree  directed  such  conveyance  to  be 
made.  The  bill  was  filed,  and  the  conveyance 
made,  Ions  after  the  expiration  of  the  time  lim- 
ited for  the  assent  of  the  creditor.  The  com- 
plainant having  assigned  the  decree  to  the 
plainUff,  the  conveyance  was  made  by  the  trus- 
tee directly  to  him.  Held,  that  the  record  and 
decree  could  not  be  read  in  evidence,  in  this 
action,  against  the  executrix  of  A.  Dorsey  v. 
"Ufurtenatfj  3  Har.  &,  J.  474. 

705.  Held,  also,  that  the  decree,  together  with 
the  deed  from  the  trustee  to  the  plaintiff,  was 
not  sufficient  evidence  of  a  due  execution  of  the 
deed  of  trust,  ib. 

706.  In  ejectment,  it  is  sufficient  to  show  a 
decree  in  chancery  ordering  a  conveyance,  if  the 
decree  has  been  duly  enrolled,  without  showing 
the  previous  proceedings.  Cfrebbin  v.  Davis,  2 
A._^  Marsh.  16.  * 

707.  To  establish  the  fact  of  bankruptcy,  in 
an  ejectment  brought  by  a  purchaser  from  the 
bankrupt,  the  proceedings  against  the  bankrupt 
are  not  sufficient  evidence ;  proof  is  also  neces- 
sary of  his  being  a  trader,  of  the  act  of  bank- 
ruptcy, and  of  the  petitioning  creditor's  debt. 
flaw  V.  Stone,  2  A.  K.  Marsh.  115. 

706.  Neglecting  to  take  actual  possession  of 
land  is  not  evidence  of  relinquishment ;  nor  is 
delay  to  bring  ejectment,  if  such  delay  be  less 
than  the  time  allowed  by  the  statute  of  limita- 
fjons.     Coz  V.  Cromwell,  3  Binn.  114. 

709.  A  mere  unexecuted  intention,  of  either 
bvying  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neither  an  abandonment  of 
the  right  and  interest  actually  possessed,  nor  is 
it  a  recognition  of  a  superior  right  in  another 
person.     Jackson  v.  Jfetcton,  18  Johns.  355. 

See,  also,  as  to  evidence  of  title,  Ante,  II. 


VIII.     Of  the  Verdict,  Judgment,,  and  subsepient 

Proceedings, 

710.  A  general  verdict  for  the  plaintiff  in  eject- 
ment is  good,  although  it  includes  a  part  of  the 
defendant's  land,  admitted  by  the  plaintiff's  plot 
to  be  the  defendant's,  and  an  elder  grant.  Reeder 
T.  Smith,  1  Har.  &,  M'Hen.  158. 

711.  In  Pennsylvania,  a  conditional  verdict  in 
ejectment  is  good.  Coolbaugh  v.  Pierce,  8  S.  & 
R.  418. 

712.  In  ejectment,  the  declaration,  in  its  com- 
mencement, described  the  land  in  controversy 
as  *^  a  messvage,  with  its  appurtenances,"  after- 
wards as  **tne  said  tenoment,  with  its  appur- 
tenances,*' and  in  the  conclusion  as  (^  the  said 
fxrm^  with  its  appurtenances,"  without  men- 
tioning quantities  or  boundaries.  Issue  was 
joined  on  the  title,  and  a  verdict  was  found,  and 
judgment  rendered  for  the  said  tract  of  land  in 
the  declaration  mentioned^  <*  according  to  a  sur- 


vey filed  in  the  cause,"  and,  on  appeal,  such 
judgment  was  affirmed.  Pavl  v.  Smiley,  4  Munf. 
468. 

713.  The  connected  plot  is  not  a  part  of  the 
record,  in  ejectment,  and  so  much  of  the  verdict 
as  has  reference  to  the  connected  plot  is  to  be 
rejected  as  surplusage.  Kouns  v.  LatoaU,  2  Bibb, 
236. 

714.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  mav  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  M* Arthur 
V.  Porter,  6  Pet.  205. 

715.  Judgment  will  be  arrested  after  verdict 
in  ejectment,  if  the  description  be  so  indefinite 
that  the  court  could  not  correct  thereby  an  erro- 
neous delivery  of  possession  by  the  sheriff. 
Clark  V.  Clark,  7  Verm.  190. 

716.  The  verdict,  in  an  action  of  ejectment, 
was  general  against  the  defendant  for  all  the 
land  for  which  he  took  defence  on  the  plots. 
The  judgment  was  entered  by  lines  described  on 
the  plots,  which  included  more  land  than  the 
defendant  took  defence  for,  and  was  affirmed  on 
appeal.     Easton  v.  Snavely,  4  Har.  &  J.  17. 

717.  In  ejectment  for  two  pieces  of  land,  par- 
ticularly described,  a  finding  by  the  Jury  ^*-  that 
the  defendant  has  done  wrong,  and  disseizin,  in 
manner  and  form  as  alleged  in  the  plaintiff's 
declaration,  so  far  as  respects  the  plaintiff's 
right  in  his  mother's  dower,"  is  sufficiently  cer- 
tam,  and  judgment  will  not  be  arrested.  Kinney 
V.  WiUiams,  2  Da^,  68. 

718.  If  the  plamtiff  in  ejectment  convey  the 
land  during  the  pendency  of  his  suit,  he  may, 
nevertheless,  recover  damages  and  costs.  Mur- 
ray  v.  Garretson,  4  S.  &  R.  130. 

719.  A  verdict  in  ejectment,  finding  for  the 
plaintiff,  in  general  terms,  a  certain  **  number 
of  acres,  part  of  the  premises  in  the  declaration 
mentioned,"  without  designating  the  boundaries 
of  such  part,  or  referring  to  any  certain  stand- 
ard to  supply  such  defect,  is  too  uncertain  to 
warrant  a  judgment  upon  it.  Gregory  v.  Jack- 
sons,  6  Munf.  25. 

720.  A  verdict  that  plaintiff  recover  the  land 
claimed  in  the  writ,  except  10  acres,  including 
the  buildings,  is  uncertain,  but  is  cured  by  an 
agreement  filed  in  the  supreme  court  to  permit 
the  defendant  to  take  the  land  reserved  to  him, 
at  his  election.  Burdiek  v.  J^orris,  2  Watts,  28. 
Steioart  v.  Martin,  2  Watts,  200. 

721.  A  verdict,  finding  for  the  defendant  (^  10 
acres  48  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  the  balance  for  the  plain- 
tiff," is  sufficiently  certain.  Tryon  v.  Carlin,  5 
WatU,  371.     Ross  v.  Barker,  ib.  391. 

722.  A  verdict  for  the  plaintiff  in  ejectment 
for  ^*150  acres,"  without  designating  the  part 
found,  is  void  for  uncertainty.  Stewart  v.  Speer, 
5  Watts,  79. 

723.  Inserting  the  word  "judgment"  in  the 
entry  of  the  tenant's  default  for  not  appearing, 
dbc.,  in  an  action  of  ejectment,  will  not  vitiate 
the  rule,  nor  be  ground  for  setting  aside  the  de- 
fault. So,  also,  following  this  by  a  rule  for 
judgment  generally,  without  saying  "against 
the  casual  ejector,"  is  no  ground  for  setting 
aside  the  default.  Jackson  v.  Stiles,  5  Cow. 
418. 

724.  If  two  ejectments,  by  different  plaintiffs, 
with  diffbrent  tities,  are  brought  against  the 
same  tenants,  and  one  of  the  plaintiffs  recovers, 
and  is  put  in  possession,  and  afterwards  the  other 
recovers,  the  latter  cannot  turn  out  the  former 
by  virtue  of  his  habere  facias,  but  must  try  his 
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of  bargain  and  sale,  or  other  eonreyance  to  him 
from  trusteea,  and  to  bo  Bnfficient  to  enable  his 
lessee  to  recover  sach  real  estate  in  an  action  of 
ejectment.  Keys  y.  Goldsboraugh^  2  Har.  St  J. 
369 

680.  The  conditions  of  sale,  under  ^fi,fa.,aTe 
admissible,  by  parol,  as  part  of  the  res  gesUB, 
Arnold  y.  Gorr,  1  Rawle,  223. 

681.  In  ejectment,  to  show  possession  of  the 
plaintiff,  evidence  may  be  given  to  show  that  the 
plaintiff  articled  the  land  to  a  third  person,  and 
afterwards  recovered  it  of  him  in  ejectment. 
Vafihorn  v.  Tricky  3  S.  &  R.  278. 

682.  In  an  action  of  ejectment,  the  doings  of 
freeholders  cannot  be  given  in  evidence.  Austin 
v.  Hanekety  1  Root,  314. 

683.  A  verdict  and  judgment,  in  ejectment,  is 
not  evidence  in  a  second  ejectment.  Bice  v. 
Lotoan,  2  Bibb,  149. 

684.  In  ejectment,  the  question  depending  on 
a  will,  evidence  given  in  a  former  suit  not  be- 
tween the  same  parties,  is  inadmissible,  though 
it  decides  the  same  question.  JIf  Cully  y*  Barr^ 
17  S.  &  R.  443. 

685.  Testimony  introduced  in  a  former  suit 
for  the  same  land,  between  the  same  parties,  is 
not  admissible  unless  the  parties  claim  under  the 
same  titles.     Cluggage  v.  Duncan,  1  S.  &  R.  111. 

686.  Where  one  suit  in  ejectment  has  been 
compromised  in  a  subsequent  suit,  the  defendant 
cannot  give  in  evidence  what  was  the  defence 
of  the  first.    Payne  v.  Bennett,  2  Watts,  427. 

687.  A  defendant  in  ejectment  cannot  give 
in  evidence  a  judgment  sjgrainst  a  third  person, 
on  which  the  land  was  sold,  and  defendant  pur- 
chased, unless  some  color  of  title  to  the  land  be 
first  shown  in  the  judgment  debtor.  Kennedy  v. 
Bogert,  7  S.  A  R.  97. 

w8.  A  verdict  against  a  defendant  in  a  former 
■uit,  upon  the  same  title,  for  the  same  land,  and 
between  parties  under  whom  the  present  plain- 
tiff and  oefendant  claimed,  may  be  given  in  evi- 
dence, though  no  judgment  was  entered,  if  the 
defendant  has  acquiesced  by  paying  costs  and 
delivering  possession.  Shaefer  v.  Kreitzer,  6 
Binn.  430. 

689.  In  Pennsylvania,  the  record  of  a  judg- 
ment in  ejectment,  brought  by  a  person  under 
whom  the  lessor  of  the  plaintin  claims,  in  favor 
of  the  defendant,  was  held  admissible  in  evi- 
dence.    Fellatos  v.  Pedriek,  4  Wash.  C.  C.  477. 

690.  Evidence  and  argument  were  allowed  m 
a  second  action  of  ejectment  between  the  same 
parties,  and  relating  to  the  same  tract,  though 
once  decided  on  full  argument.  Strother  v.  Lu- 
cas, 11  Pet.  410. 

691.  In  Tennessee,  the  probate  of  a  will  of 
lands  in  another  state,  is  not  evidence  in  an  ac- 
tion of  ejectment  for  land  in  Tennessee.  Darby 
\ .  Mayer,  10  Wheat.  465. 

692.  An  agreement  signed  by  the  aeent  of  the 
lessor  of  the  plaintiff  in  ejectment,  for  the  sale 
and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law, 
being,  at  most,  only  evidence  of  a  legal  title. 
WaUnk  V.  MUes,  Pet.  C.  C.  429. 

693.  In  ejectment  for  lands  claimed  under  a 
will,  papers  may  be  read  in  evidence  relating  to 
the  land,  though  part  of  the  testator's  interest 
accrued  after  he  made  the  will.  Burke  v.  Young, 
2  S.  &  R.  383. 

694.  In  ejectment  for  recovering  land  devised 
by  a  will,  the  will  was  admitted  in  evidence,  al- 
though the  orphans'  court  had  refused  to  admit 
it  to  probate,  on  the  ground  that  it  had  been  im- 
pliedly revoked,  and  the  court  of  chancery  had 


affirmed  their  decree.    Massey  v.  Massey^  A  Bar. 
A  J.  141. 

695.  Held,  also,  that  parol  evidence  was  not 
admissible  that  the  testator  had  frequently  de- 
clared,  and  on  the  day  before  his  death,  ana 
some  time  after  the  execution  of  a  paper  purports 
ing  to  be  his  last  will,  *'  that  he  had  made  a  will, 
and  believed  he  had  destroyed  it;  that,  as  he 
could  not  find  it,  he  believed  he  must  have  de- 
stroyed it,  but  was  uneasy  about  it,  as  he  in- 
tended and  wished  to  alter  it,"  and  that  he  re- 
quested the  witness  to  go  to  his  house  for  that 
purpose,  ib. 

696.  The  testator,  a  married  man,  had  made 
such  will  in  May,  1804,  and  afterwards  had  two 
children,  one  in  January,  1805,'  and  the  other  in 
June,  1807.  In  July,  1804,  he  acquired  by  pur- 
chase 399  acres  of  land,  and  in  August,  1805,  76 
acres  more,  of  all  which  he  died  seized.  Held, 
notwithstanding,  that  the  will  was  in  force,  and, 
as  such,  admissible  in  evidence,  ib. 

697.  A  made  a  re-survey  of  a  tract  of  land 
called  C,  under  the  name  of  tract  D,  and  made 
a  deed  of  such  land  so  re-surveyed,  by  the  name 
of  tract  D,  to  B.  In  ejectment,  the  plaintiff, 
claiming  title  under  the  deed  to  B,  contended 
that  A  should  be  presumed  to  have  had  a  title  in 
fee  simple  to  the  original  tract.  Held,  that  the 
defendant  might  offer  evidence  in  order  to  rebut 
this  presumption,  that  it  was  the  general  reputa- 
tion that  A  entered  under  the  authority  of  his 
mother,  under  some  contract,  and  not  under  any 
other  title.  Helms  v.  Howard,  2  Har.  &  M*Hen. 
57. 

698.  In  an  action  of  ejectment  by  the  heirs  of 
one  Moses  Miner,  the  plaintiffii  claimed  under  a 
patent  issued  to  Moses  Minner,  a  soldier  in 
New  York  during  the  war.  Held,  that  the  pat- 
ent was  prima  facie  evidence  of  the  service  of 
the  soldier  mentioned  in  it ;  and  as  it  did  not  ap- 
pear that  there  was  any  man  in  the  army  by  the 
name  of  Minner,  that  the  variance  must  be  con- 
sidered a  mere  misspelling  of  the  name,  which 
could  not  affect  the  identity  of  the  person ;  there 
being  also  strong  evidence  to  show  that  Moaes 
Miner,  the  person  under  whom  the  defendant 
claimed,  was  the  same  as  the  person  under  whom 
the  lessors  claimed.  Jackson  v.  Bonekam^  15 
Johns.  226. 

699.  Where  a.record  of  partition  is  offered  as 
evidence  in  ejectment,  the  court  ought  not  to 
admit  it  to  go  to  the  jury  **  to  prove  that  the 
land  in  dispute  was  assigned  to  the  plaintiff.'* 
It  should  be  admitted  only  as  legal  testimony,  in 
relation  to  the  subject  in  controversy,  leaving 
the  jury  to  determine  what  facts  are  proved  by 
it.     Whitacre  v.  ATIlhaney,  4  Munf.  310. 

700.  An  answer  in  chancery  by  the  defendant 
in  ejectment,  on  the  same  subject,  is  admissible 
as  evidence  of  his  declarations.  Earl  v.  SAotcl- 
der,  6  Ham.  409. 

701.  One  of  several  tenants  in  common  hay- 
ing sold  a  part  of  the  lands,  the  other  tenanta 
af&rwards  obtained  a  decree  for  partition  against 
him.  Held,  that  this  decree  was  no  evidence  in 
their  favor,  in  an  action  of  ejectment  by  them 
against  the  vendees,  who  were  no  parties  to  the 
suit  for  partition.  Carter  v.  Washington^  2  H. 
&  M.  345. 

702.  In  ejectment,  a  decree  of  a  county  court, 
directing  a  defendant  residing  within  its  juris- 
diction  to  convey  lands  lying  in  another  county, 
cannot  be  given  in  evidence,  as  passing  any 
legal  title.     Aldridge  v.  GUes,  3  H.  &>  M.  136. 

703.  An  enrolled  decree  of  foreclosure  of  a 
mortgage,  with  the  master's  deed  to  the   pvr* 
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ehaaer,  aie  evidence  sufficient  to  entitle  him'  to 
recover  in  ejectment,  without  producing  the 
ori^rinal  mortgage ;  and  a  stranger  cannot  object 
to  such  evidence,  in  an  ejectment  against  him, 
for  the  decree  does  not  affect  his  rights.  Sin- 
clair V.  Jadcsany  8  Cow.  543. 

704.  In  an  action  of  ejectment,  the  plaintiff 
claimed  under  a  deed  of  one  A,  conveying  the 
land  to  one  B,  in  trust  for  one  of  his  creditors, 
provided  such  creditor  assented,  in  a  specified 
time,  to  accept  it  in  fuU  satisfaction  of  a  debt 
due  to  him  from  A.  To  establish  the  faQt  of  his 
assent,  the  plaintiff  offisred  in  evidence  the 
record  of  a  decree  of  a  court  of  chancery,  ren- 
dered upon  a  bill  filed  by  such  creditor  against 
the  trustee,  for  the  convevance  of  said  land, 
which  decree  directed  such  conveyance  to  be 
made.  The  bill  was  filed,  and  the  conveyance 
made.  Ions  aAer  the  expiration  of  the  time  lim- 
ited for  the  assent  of  the  creditor.  The  com- 
plainant having  assigned  the  decree  to  the 
plaintiff,  the  conveyance  was  made  by  the  trus- 
tee directly  to  him.  Held,  that  the  record  and 
decree  could  not  be  read  in  evidence,  in  this 
action,  against  the  executrix  of  A.  Dorsey  v. 
"Untrtenay,  3  Har.  &,  J.  474. 

705.  Held,  also,  that  the  decree,  together  with 
the  deed  from  the  trustee  to  the  plaintiff,  was 
not  sufficient  evidence  of  a  due  execution  of  the 
deed  of  trust,  ib. 

706.  In  ejectment,  it  is  sufficient  to  show  a 
decree  in  chancerv  ordering  a  conveyance,  if  the 
decree  has  been  duly  enrolled,  without  showing 
the  previous  proceedings.  Ch^ebbin  v.  Davis^  2 
A._^  Marsh.  16.  * 

707.  To  establish  the  fiict  of  bankruptcy,  in 
an  ejectment  brought  by  a  purchaser  from  the 
bankrupt,  the  proceedings  against  the  bankrupt 
are  not  sufficient  evidence ;  proof  is  also  neces- 
sarj  of  his  being  a  trader,  of  the  act  of  bank- 
ruptcy, and  of  the  petitioning  creditor's  debt. 
Bari  v.  Stone,  2  A.  K.  Marsh.  115. 

706.  Neglecting  to  take  actual  possession  of 
land  is  not  evidence  of  relinquishment ;  nor  is 
delay  to  bring  ejectment,  if  such  delay  be  less 
than  the  time  allowed  by  the  statute  of  limita- 
tions.    Coz  V.  Cromwdlj  3  Binn.  1 14. 

709.  A  mere  unexecuted  intention,  of  either 
buying  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neitner  an  abandonment  of 
the  right  and  interest  actually  possessed,  nor  is 
it  a  recognition  of  a  superior  right  in  another 
person.     Jackson  v.  Jfeteton,  18  Johns.  355. 

See,  also,  as  to  evidence  of  title.  Ante,  II. 


VIII.     Of  the  Verdict,  Judgment^,  and  subsepient 

Proceedings. 

710.  A  genera]  verdict  for  the  plaintiff  in  eject- 
ment is  good,  although  it  includes  a  part  oi  the 
defendant's  land,  admitted  by  the  plaintiff's  plot 
to  be  the  defendant's,  and  an  elder  grant.  Reeder 
T.  Smithy  1  Har.  &  M'Hen.  158. 

711.  In  Pennsylvania,  a  conditional  verdict  in 
ejectment  is  good.  Coolbaugh  v.  Pierce,  &  &.  & 
R.  418. 

712.  In  ejectment,  the  declaration,  in  its  com- 
mencement, described  the  land  in  controversy 
as  *'  a.  messuage,  with  its  appurtenances,"  after- 
wards as  *^ue  said  tenement,  with  its  appur- 
tenances," and  in  the  conclusion  as  **  the  said 
fmrmy  with  its  appurtenances,"  without  men- 
tioning quantities  or  boundaries.  Issue  was 
joined  on  the  title,  and  a  verdict  was  found,  and 
judgment  rendered  for  the  said  tract  of  land  in 
the  declaration  mentioned,  **  according  to  a  sur- 


vev  filed  in  the  cause,"  and,  on  appeal,  such 
judgment  was  affirmed.  Pavl  v.  Smiley,  4  Munf. 
468. 

713.  The  connected  plot  is  not  a  part  of  the 
record,  in  ejectment,  an^  so  much  of  the  verdict 
as  has  reference  to  the  connected  plot  is  to  be 
rejected  as  surplusage.  Kouns  v.  LatoaU,  2  Bibb, 
236. 

714.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  mav  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  M" Arthur 
V.  Porter,  6  Pet.  205. 

715.  Judgment  will  be  arrested  afler  verdict 
in  ejectment,  if  the  description  be  so  indefinite 
that  the  court  could  not  correct  thereby  an  erro- 
neous delivery  of  possession  by  the  '  sheriff. 
Clark  V.  Clark,  7  Verm.  190. 

716.  The  verdict,  in  an  action  of  ejectment, 
was  general  against  the  defendant  for  all  the 
land  for  which  he  took  defence  on  the  plots. 
The  judgment  was  entered  by  lines  described  on 
the  plots,  which  included  more  land  than  the 
defendant  took  defence  for,  and  was  affirmed  on 
appeal.     Easton  v.  Snavdy,  4  Har.  &•  J.  17. 

717.  In  ejectment  for  two  pieces  of  land,  par. 
ticularly  described,  a  finding  by  the  jury  **  that 
the  defendant  has  done  wrong,  and  disseizin,  in 
manner  and  form  as  alleged  in  the  plaintiff's 
declaration,  so  far  as  respects  the  plaintiff's 
right  in  his  mother*s  dower,"  is  sufficiently  cer- 
tain, and  judgment  will  not  be  arrested.  Kinney 
V.  Williams,  3  Dav,  68. 

718.  If  the  plaintiff  in  ejectment  convey  the 
land  during  the  pendency  of  his  suit,  he  may, 
nevertheless,  recover  damages  and  costs.  Mur- 
ray V.  Garretson,  4  S.  &  R.  130. 

719.  A  verdict  in  ejectment,  finding  for  the 
plaintiff,  in  general  terms,  a  certain  '*  number 
of  acres,  part  of  the  premises  in  the  declaration 
mentioned,"  without  designating  the  boundaries 
of  such  part,  or  referring  to  any  certain  stand- 
ard to  supply  such  defect,  is  too  uncertain  to 
warrant  a  judgment  upon  it.  Gregory  v.  Jack- 
sons,  6  Munf.  25. 

720.  A  verdict  that  plaintiff  recover  the  land 
claimed  in  the  writ,  except  10  acres,  including 
the  buildings,  is  uncertain,  but  is  cured  by  an 
agreement  filed  in  the  supreme  court  to  permit 
the  defendant  to  take  the  land  reserved  to  him, 
at  his  election.  Burdick  v.  J^orris,  2  Watts,  28. 
Stewart  v.  Martin,  2  Watts,  200. 

721.  A  verdict,  finding  for  the  defendant  **  10 
acres  48  perches,  the  meadow  on  the  west  side 
of  the  creek,  and  the  balance  for  the  plain- 
tiff," is  sufficiently  certain.  Tryon  v.  Carlin,  5 
Watts,  371.     Ross  v.  Barker,  ib.  391. 

722.  A  verdict  for  the  plaintiff  in  ejectment 
for  "150  acres,"  without  designating  the  part 
found,  is  void  for  uncertiunty.  Stewart  v.  ^eer, 
5  Watts,  79. 

723.  Inserting  the  word  "judgment"  in  the 
entry  of  the  tenant's  default  for  not  appearing, 
&C.,  in  an  action  of  ejectment,  will  not  vitiate 
the  rule,  nor  be  ground  for  setting  aside  the  de- 
fault.  So,  also,  following  this  by  a  rule  for 
judgment  generally,  without  saying  "against 
the  casual  ejector,"  is  no  ground  for  setting 
aside  the  default.  Jackson  v.  Stiles,  5  Cow. 
418. 

724.  If  two  ejectments,  by  different  plaintiffs, 
with  diffbrent  titles,  are  brought  against  the 
same  tenants,  and  one  of  the  plaintiffs  recovers, 
and  is  put  in  possession,  and  afterwards  the  other 
recovers,  the  latter  cannot  turn  out  the  former 
by  virtue  of  his  hahere  facias,  but  must  try  his 
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right  in  a  new  snit  with  him.    Jones  v.  Chiles, 
2l>au&,  25. 

725.  In  ejectment,  against  seyeral  defendants,' 
who  possessed  the  premises  in  separate  parts, 
and  who  entered  into  the  consent  rule,  and 
pleaded  jointly,  the  jury  found  each  defendant 
separately  guilty,  as  to  that  part  of  the  premises 
in  his  separate  possession,  and  not  guilty  as  to 
the  other  parts  possessed  by  the  other  defend- 
ants. Held,  that  the  verdict  was  good,  and  that 
the  plaintiff  was  entitled  to  judgment  against 
the  defendants,  severally,  accordingto  the  ver- 
dict.   Jackson  v.  Woods,  5  Johns.  278. 

726.  A  verdict,  in  ejectment,  for  **  the  land  in 
the  declaration  described,**  is  sufficiently  certain, 
although  the  declaration  does  not  precisely  as- 
certain the  Quantity  or  boundary.  Farroto  v. 
Farrow,  2  J.  J.  Marsh.  388. 

727.  Where  the  plaintiff,  in  an  action  of  eject- 
ment, has  made  but  one  location  on  the  plots,  of 
the  beginning  of  the  tract  of  land  for  which  the 
ejectment  is  brought,  and  that  is  counterlocated, 
the  jury  cannot,  by  reversing  lines,  &c,  find  a 
beginning  for  the  plaintiff  different  from  that  lo- 
cated by  him.  Hammond  v.  Jf orris,  2  Har.  & 
J.  130. 

728.  If  the  beginning  of  a  tract  of  land  is  lost, 
or  cannot  be  proved,  Uien  it  is  to  be  found  by 
reversing  the  lines  from  the  first  known  and  es- 
tablished boundary,  ib, 

729.  In  an  action  of  ejectment,  the  jury  are 
not  estopped  by  the  location  made  upon  the 
plots,  provided  that  the  part  for  which  they  give 
their  verdict,  if  for  the  plaintiff,  is  within  his 
claim.    DamaU  v.  Goodwin,  1  Har.  &  J.  282. 

730.  The  jury  is  concluded  by  the  admissions 
of  the  parties,  as  located  on  the  plots ;  but  if 
they  disregard  the  admissions,  and  find  the  be- 
ginning of  the  tract  at  a  different  place,  and 
the  rest  of  the  finding  of  the  jury  is  predicated 
upon  that  mistake,  the  court  have  no  power  to 
change  the  verdict.  Hughes  v.  Howard,  3  Har. 
&  J.  9. 

731.  In  an  action  of  ejectment,  for  50  acres  of 
arable  land,  10  acres  of  meadow,  and  100  acres 
of  wood  land,  part  of  a  tract  of  land  called  A,  the 
jury,  by  their  verdict,  found  the  true  location 
of  that  tract,  and  also  the  location  of  other  tracts 
of  land,  for  which  the  defendant  took  defence. 
They  >dso  found  for  the  plaintiff  all  the  land 
called  A,  as  located  by  them,  which  lies  clear  of 
the  other  tracts  so  located  by  them,  and  which 
lies  to  the  eastward  of  a  division  line  between  the 
plaintiff's  lessor  and  one  J.  S.,  from  a  particular 
point  to  another.  Held,  that  the  verdict,  and  the 
judgment  thereon  rendered,  were  not  uncertain, 
and  were  not  for  more  land  than  the  plaintiff 
claimed  in  his  declaration.  Hall  v.  Gittings,  2 
Har.  6l  J.  380. 

732.  In  an  action  of  ejectment,  the  court  di- 
rected the  jury  that  they  might  find  the  true 
location  of  the  tract  for  which  the  action  was 
brought,  by  a  greater  or  less  variation  of  the 
compasses,  as  might  appear  to  them  proper  from 
the  evidence ;  providi'd  that,  by  such  allowance 
of  variation,  they  dio  not  enlarge  or  extend  the 
plaintiff's  pretensions  beyond  the  location  of 
.lis  pretensions  made  on  the  plots,  or  beyond  a 
«itraight  line,  to  be  drawn  from  certain  specified 
points  on  the  plots.  Howard  v.  Moale,  2  Har. 
&J.249.   \'\deHughesY,Howard,3Hfa.&J.9. 

733.  The  court  also  directed  the  jury,  that  the 
plaintiff  could  not  recover  any  land  which 
should  be  found  to  lie  without  and  beyond  said 
straight  line,  (the  plaintiff  having  located  that 
kne  of  his  grant   in  that  manner,)   although 


those  lands  should  lie  within  the  lines  of  the 
tract  of  land  for  which  the  action  was  brought, 
and  also  within  the  lines  of  the  plaintiff's  pre- 
tensions, as  located  on  the  plots,  ib. 

734.  In  an  action  of  ejectment,  the  jury  found 
the  true  location  of  the  land  to  be  on  the  plots 
'*  from  A  to  a,  to  3,  to  four  perches  below  big 
F,  the  head  of  Howard's  Branch,  and  then  to 
A."  They  also  found,  for  the  plaintiff,  his  pre- 
tensions to  be  (*  f^om  A  to  a,  to  V,  to  four 
perches  below  big  F,  the  head  of  Howard's 
Branch,  and  then  to  A,"  which,  finding  was  not 
to  the  extent  of  the  location.  They  then  found, 
that  the  defendant  was  guilty  of  the  trespass 
complained  of  within  the  said  pretensions,  and 
not  guilty  as  to  the  residue  of  the  trespass  com- 
plained of,  in  the  residue  of  the  land.  Held, 
that  the  verdict  was  not  uncertain.  Howard  v. 
Moale,  2  Har.  &  J.  249. 

735.  In  ejectment,  a  plaintiff  claiming  the 
whole,  may  recover  an  undivided  share,  filar- 
rison  v.  Stevens,  12  Wend.  170. 

736.  So  if  he  demands  more  than  he  has  title 
to,  he  may  recover  according  to  the  title  which 
he  makes  out.    Davis  v.  Whttesides,  1  Bibb,  510. 

737.  In  ejectment,  if  the  demise  is  laid  from 
two  heirs,  and  for  the  whole  tract,  and  it  appears 
that  there  were  three  heirs,  yet  the  plaintiff  may 
recover  two  undivided  thirds,  upon  proving  the 
interest  of  his  lessors  thereto.  Ward  v.  Harrison, 
3  Bibb,  304. 

738.  So  where  the  plaintiff  in  ejectment  de- 
clares for  a  several  interest  in  the  whole  land  in 
controversy,  he  may,  on  showing  himself  entitled 
to  an  undivided  part,  recover  pro  tanio.  Todd  v. 
JIf  Gee,  2  Bibb,  350.  Gist  v.  Robinet,  3  Bibb,  2. 
Van  Alstyne  v.  Svraker,  13  Wend.  578. 

739.  If  there  be  two  or  more  defendants  in 
ejectment,  and  no  evidence  be  given  of  the  pos- 
session of  one  of  them,  the  jury  may  find  a  ver- 
dict for  him,  at  the  bar,  and  he  may  be  examined 
by  the  other  defendants.  Lanning  v.  Cast,  4 
Wash.  C.  C.  169. 

740.  In  ejectment,  on  several  demises  of  sep- 
arate tracts  of  land,  laid  in  different  counts,  if 
there  be  proof  of  one  count  only,  the  verdict 
should  be  in  favor  of  the  plaintiff  on  that  count, 
and  of  the  defendant  on  the  others ;  but  if,  in 
such  a  case,  there  be  a  general  verdict  of  guilty, 
judgment  may  be  taken  on  the  count  proved, 
and  a  nolle  prosequi  entered  as  to  the  others. 
FUe  V.  Doe,  1  Blackf.  127. 

741.  In  ejectment,  the  jnry  have  a  ri^ht  to 
find  a  general  verdict  for  the  plaintiff,  if  the 
defendant  produces  a  patent  of  elder  date  for  a 
part  of  the  land,  without  designating  what  part. 
Buckley  v.  Cunningham,  4  Bibb,  285. 

742.  In  ejectment,  the  jury  may  find  the  de- 
fendant guilty  as  to  a  part,  and  not  guilty  as  to 
the  residue.     Bowles  v.  Sharp,  4  Bibb,  550. 

743.  Where  the  defendant  in  ejectment,  in 
amending  his  plots,  under  leave  given,  lessened 
his  claims,  by  narrowing  the  limits  of  his  de- 
fence, judgment  was  given,  against  the  casual 
ejector,  for  all  the  lands  undefined  on  the  plots. 
Berry  v.  Willet,  2  Har.  &  M'Hen.  376. 

744.  In  ejectment,  where  a  defendant  appears 
and  defends  for  a  part  only  of  the  premises,  the 
plaintiff  may  take  judgment,  against  the  casual 
ejector,  for  the  residue,  on  the  usual  affidavit  of 
service,  and  notice  to  the  defendant,  as  in  pos- 
session of  the  premises,  or  some  part  thereof 
Underwood  v.  Jackson,  1  Wend.  95. 

745.  A  plaintiff  in  ejectment  may  recover  less 
than  he  demands,  but  not  more.  Scott  v.  BeaUe^ 
1  A.  K.  Marsh.  69.     Van  JSlstyne  v.  Sjpraker^ 
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13  Wend   578.     PaUon  v.  Cooper^  Cooke,  133. 
Magruder  v.  Pe/er,  4  Gill  &  Johns.  323. 

746.  And  he  maj  declare  for  less  than  he  is 
entitled  to,  and  recover  it;  but  it  must  be  of  the 
iUDe  nature  with  that  claimed.  Magmder  t. 
FsUt^  ib. 

747.  A  plaintiff  in  ejectment  may  recover  less 
than  he  claims,  but  it  must  be  of  the  same  na- 
ture. If  he  declares  for  an  undivided  part,  he 
maj  recover  for  a  smaller  undivided  part ',  but 
he  cannot  recover  an  entirety,  if  he  declares  for 
an  undivided  interest,  nor  an  undivided  interest, 
if  he  declares  for  an  entirety.  Carroll  v.  Jfor- 
wood,  5  Har.  &•  J.  15§. 

748.  Ailer  conveyance,  to  a  third  person,  of 
the  land  which  has  been  recovered  in  an  eject- 
ment, a  scire  facias  and  an  habere  facias  must 
issue,  in  the  name  of  the  plaintiff  in  the  original 
judgment.    Penn  v.  Klyne^  Pet.  C.  C.  446. 

749.  To  a  scire  facias,  to  revive  a  judgment  in 
ejectment,  for  the  term  and  damages,  the  de- 
fendant cannot  plead  a  conveyance  of  the  prem- 
ises, by  the  lessor  of  the  plaintiff,  subsequent  to 
the  judgment,  ib. 

750.  in  New  York,  where  a  person,  having  re- 
covered a  judgment  in  ejectment,  neglects  to 
enforce  it  withm  the  period  laid  in  his  demise, 
his  right  of  entry,  under  that  judgment,  is  gone ; 
nor  will  it  avail  him  to  take  an  adverse  posses- 
sion for  20  years,  during  which  such  judgment 
was  recovered,  out  of  the  statute  of  limitations. 
Jackson  ▼.  HavHandy  13  Johns.  229. 

751 .  If  a  verdict  in  a  former  suit  in  ejectment 
will  stand,  on  the  assumption  that  the  issue 
therein  was  found  in  favor  of  the  title  set  up  in 
the  second  suit,  such  verdict  is  not  conclusive. 
Jackson  ▼.  Wood,  3  Wend.  27. 

752.  A  judgment  in  ejectment,  by  default,  has 
the  ssuaie  effect  as  a  judgment  upon  a  verdict. 
Bradford  v.  Bradford,  5  Conn.  127. 

753.  if,  in  ejectment,  judgment  be  for  the  de- 
fendant, and  the  plaintiff  appeals,  pending  which 
the  appellee  dies,  the  appellant  cannot  sue  a 
scire  facias  against  his  heirs.  Tomkies  v.  Wal- 
itTM,  6  CaU,  44. 

754.  'Where  the  writ  of  habere  facias  possessi- 
onem, in  ejectment,  was  delated  for  several 
years  by  injunction,  the  plaintiff  was  held  en- 
titled to  the  writ  on  motion,  without  a  scire  fa- 
cias, after  the  injunction  had  been  dissolved. 
Poland  ▼.  Seekrighl,  6  Munf.  185. 

755.  Where  it  appeared,  in  such  case,  that 
the  term  of  the  plaintiff's  lease,  during  the 
pendency  of  the  proceedings  on  the  injunction, 
had  expired,  the  court,  to  which  the  motion  for 
the  writ  was  made,  caused  the  term  to  be  en- 
larged, and  awarded  the  writ,  afler  a  rule  to 
show  cause  served  upon  the  defendant,  ib. 

756.  In  ejectment,  where  the  declaration,  and 
verdict,  and  judgment,  are  general,  the  plaintiff, 
under  die  writ  of  hahere  facias  possessionem,  m.e,j 
take  possession  to  any  extent  he  chooses,  at  his 
peril,  subject  to  be  put  right  by  the  court  if  he 
take  too  much ;  but  where  there  is  a  special  ver- 
dict, locating  the  premises,  the  parties  and  the 
sheriff  must  be  guided  by  this.  Jackson  v. 
Rathhont,  3  Cow.  JS^l. 

757.  Where  a  recovery  has  been  had  in  eject- 
ment, the  plaintiff  put  in  possession  under  a  writ  of 
hmkere facias  possessionem,  and  the  defendant  again 
enters  by  force,  and  dispossesses  the  plaintiff,  the 
plaintiff  should  apply  for  a  second  writ  of  habere 
f arias  possessionem.     Griffith  v.  Dohson,  3  Penn- 

syl.  288. 

75d.  Where,  in  ejectment,  a  writ  of  habere  fa- 
cias possessia^um  has  been  executed,  by  putting 


the  plaintiff  into  possession  of  the  premises 
claimed,  and  the  plaintiff  is  subsequently  dis- 
possessed by  a  person  claiming  under  the  de- 
fendant's title,  an  alias  will  be  awarded,  where 
there  is  no  pretence  of  collusion  between  the 
plaintiff  and  the  defendant,  although  the  return 
day  of  the  habere  fadas  has  not  arrived.  Jackson 
V.  Hawley,  11  Wend.  183. 

759.  Afler  the  mise  laid  in  a  declaration  in 
ejectment  has  expired,  an  habere  fadas  cannot 
issue,  notwithstanding  the  execution  may  have 
been  suspended  by  injunction.  Smith  v.  Horn- 
back,  3  A.  K.  Marsh.  392.  Robertson  v.  Morgan, 
2  Bibb,  148. 

760.  Where  there  has  been  a  judgment,  by  de- 
fault in  ejectment,  against  the  casual  ejector, 
and  an  habere  facias  issued  thereon,  the  court 
will,  on  affidavit  of  fraud  or  surprise,  and  of  a 
real  defence,  and  on  payment  of  costs,  set  aside 
the  habere  facias,  and  order  restitution.  Den  v. 
,  2  Halst.  161. 

761.  If  several  demises  are  laid  in  the  decla- 
ration, from  several  lessors,  and  the  court  give 
judgment  for  the  plaintiff,  to  recover  his  ^*  terms 
yet  to  come,"  the  judgment  will  be  sustained, 
and  the  plaintiff  can  only  have  one  execution. 
Camden  v.  HaskUl,  3  Rand.  462. 

762.  In  ejectment,  a  special  verdict  was  set 
aside,  because  it  did  not  find  the  time  of  the 
death  of  a  certain  person,  upon  which  the  title 
of  the  lessors  of  the  plaintiff  depended ;  which 
fact,  from  the  circumstances  disclosed  in  the 
verdict,  probably  could  have  been  found  by  the 
jury ';  also  for  not  finding  whether  the  defendant, 
or  those  under  whom  he  claimed,  had,  or  had  not, 
such  possession  of  the  land  as  would  be  sufficient 
for  his  defence  in  that  action,  whatever  might 
be  the  state  of  the  title.  Cropper  v.  Carlton,  6 
Munf.  277. 

763.  A  defendant  in  ejectment  relied  opon 
20  years'  adverse  possession,  as  a  bar.  'The 
verdict  was  for  the  plaintiff,  which  the  defend- 
ant moved  the  court  to  set  aside,  as  contrary  to 
evidence.  The  court  overruled  the  motion,  and 
the  defendant  then  moved  the  court  to  certify 
'*  the  facts  which  were  proved,  which  went  to 
establish  his  20  years'  adverse  possession."  The 
court  refused  so  to  do,  and  it  was  held,  that  they 
were  right  in  so  refusing,  f^aughan  v.  Green, 
1  Leigh,  287. 

764.  Where  the  jurv,  in  ejectment,  found  20 
years*  possession  in  the  plaintiff,  it  was  held, 
that  an  objection  that  one  of  his  title-deeds  was 
not  indented,  and  expressed  no  consideration, 
was  not  sufficient  to  prevent  a  judgment  in  his 
favor.    Kinney  v.  Beverly,  2  H.  &.  M.  318. 

765.  In  ejectment,  long  acquiescence,  by  the 
plaintiff,  in  an  erroneous  location,  will  authorize 
a  jur^  to  find  that  the  plaintiff  had  agreed  to  a 
location  different  from  that  given  by  his  deed ; 
and  whether  the  plaintiff  knew  his  rights  or 
not,  such  location,  or  acquiescence,  will  conclude 
him.     Dibble  v.  Rogers,  13  Wend.  536. 

766.  Where  the  plaintiff,  on  judgment  by  de- 
fault against  the  casual  ejector,  took  possession 
of  the  whole  premises,  on  a  writ  of  possession, 
it  appearing  that  he  had  no  title  to  one  half,  he 
was  ordered  to  restore  so  much  to  the  defend* 
ant.    Jackson  v.  Stiles,  5  Cow.  418. 

767.  A  purchaser,  psfufsnte  lite,  from  the  land- 
lord of  the  tenants  sued  in  ejectment,  is  bound 
by  the  judgment.    Jones  v.  Chiles,  2  Dana,  25. 

768.  The  demise  cannot  be  extended  afler  a 
judgment  in  ejectment;  and  an  order,  obtained 
ex  parte,  so  extending  it,  is  void.  CogJuU  v.  Bur- 
riss,  2  Dana,  57. 
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769.  While  an  ejectment  was  pending,  the 
premieeB  were  sold  under  a  mortgage,  and  pur- 
chased by  one  M.,  to  whom  the  defendant,  fbr 
a  valuable  consideration,  delivered  possession  of 
the  same.  Afterwards,  in  fraud  of  his  agree- 
ment  with  M.,  the  defendant  confessed  judgment 
in  favor  of  the  plaintiff  in  the  ejectment,  where 
upon  an  habere  facias  possessionem  was  issued, 
and  the  land  was  delivered  to  the  plaintiff.  On 
motion,  the  judgment  and  execution  were  set 
aside,  and  the  cause  reinstated.  2%omas  v. 
J^ewton^  Pet.  C.  C.  444. 

770.  Where  there  are  various  successful 
claimants  in  the  same  suit,  who  elect  to  take 
the  value  of  the  land,  they  must  unite  in  the  con- 
veyance, and  they  cannot  sever ;  nor  can  the  oc- 
cupant be  compelled  to  pay  for  a  part  of  the 
land,  and  receive  pay  for  a  part  of  the  improve- 
ments.   Moss  V.  Carrolj  1  A.  K.  Marsh.  381. 

771.  If  an  action  of  ejectment  be  commenced 
against  an  occupant,  before  he  begins  to  make 
hmiself  a  title  to  the  land,  he  cannot  claim  for  his 
improvements.    TowHsend  v.  Shipps,  Cooke,  294. 

772.  To  sustain  a  peremptory  judgment  against 
an  occupant,  for  improvements,  the  record  must 
show  that  he  elected  to  pay  for  the  improvements 
and  take  the  land.  CoU  v.  Damron^  7  J.  J. 
Marsh.  595. 

773.  If  an  occupant  procure  an  injunction 
against  a  judgment  against  him,  and  the  injunc- 
tion is  removed,  he  is  chargeable  with  rent  from 
the  date  of  the  judgment,  although  it  be  more 
than  fiveyears.  ib. 

774.  Wnere  a  judgment  in  ejectment,  in  favor 
of  the  plaintiff  in  the  circuit  court,  has  been  re- 
versed by  the  court  of  appeals,  and  the  tenant 
appears  to  be  out  of  possession,  yet,  if  the  record 
does  not  show  that  any  habere  facias  issued,  or 
that  he  was  evicted  by  a  writ,  the  court  should 
not,  on  motion,  award  him  restitution.  Frank 
V.  Hickman,  7  J.  J.  Marsh.  635. 

775.  Where  there  was  a  judgment  in  eject- 
ment, by  default,  on  which  an  Mbere  facias  had 
issued,  the  court,  on  affidavit  of  a  real  defence, 
opened  the  judgment  on  payment  of  costs,  but 
declared  themselves  unable  to  set  aside  the  exe- 
cution, or  order  a  restitution.  Den  v.  Ferin,  1 
Halst.  431. 

776.  Where  an  habere  facias  on  a  judgment  in 
ejectment  has  been  executed  and  is  quashed,  a 
writ  of  restitution  should  issue.  Lotory  v.  Jen- 
kins,  3  Bibb,  314. 

777.  Where  a  judgment  against  a  casual 
ejector  is  set  aside,  in  consequence  of  a  defect 
in  the  affidavit  proving  the  service  of  the  decla- 
ration in  ejectment,  if  the  tenant  has  been  turned 
out  of  possession,  a  writ  of  restitution  will  be 
ordered,  with  costs.     Den  v.  Fen,  7  Halst.  ^1. 

778.  A  judgment  in  ejectment,  upon  the  fail- 
are  of  the  tenant  to  appear,  will  not  be  stricken 
out,  in  Maryland,  after  the  lapse  of  nine  years 
from  the  date  of  such  judgment.  Klinefelter  v. 
Carey,  3  Gill  Sl  Johns.  349. 

779.  If  the  defendant  alleges  that  the  lessor 
has  taken  possession  of  more  land  than  was  re- 
covered by  the  verdict,  the  court  will  order  a 
restitution.  Jackson  v.  Hasbrouck,  5  Johns. 366. 
But  if  the  plaintiff  denv  the  fact,  they  will  award 
a  feigned  issue  to  try  the  question,  tb. 

780.  A  judgment  in  ejectment  may  conclude 
with  a  capiatur.  Kavanaugh  v.  Dixon,  Cooke,  408. 

781.  On  certain  facts  of  title  and  descent,  of- 
fered in  evidence,  the  jury  were  directed  that  if 
they  found  them  to  be  true,  their  land,  which  had 
been  granted  as  escheat  land,  was  not  escheata- 
ble,  although  the  land  had  not  been  claimed  un- 


der the  original  grantee  for  upwards  of  100  yearn. 
HaU  V.  Gittings,  2  Uar.  &  J.  112. 

782.  Where  there  are  two  demises  in  an  action 
of  ejectment,  one  in  the  name  of  the  grantor,  and 
the  other  in  the  name  of  the  grantee,  of  the  prem 
ises,  and  at  the  time  of  the  conveyance  to  the 
grantee  the  premises  are  held  adversely,  so  as  to 
render  the  conveyance  inoperative,  the  recovery 
may  be  in  the  name  of  the  grantor.  Jackson  r. 
Legeett,  7  Wend.  377. 

783.  A  trifling  variance  between  the  verdict 
and  judgment,  m  ejectment,  in  relation  to  the 
lands  adjudged  to  the  plaintiff,  where  the  judg- 
ment does  not  give  him  more  lands  than  the 
verdict,  will  not  lie  held  erroneous.  Camden  v. 
HaskiU,  3  Rand.  462. 

784.  Where  there  were  three  defendants  in 
ejectment,  who  appeared  at  different  times,  and 
there  was  no  plea  for  the  second,  and  no  issue 
as  to  the  third,  it  was  held,  after  verdict  and 
judgment  for  the  plaintiff,  that  this  was  no  error, 
for  the  rights  of  the  second  and  third  remained 
untouched,  and  might  be  tried  when  issues  were 
made  up  as  to  them.  Hawhleton  v.  Weils^  4  Call. 
213. 

785.  A  verdict  a^rainst  a  defendant  in  ejects 
ment,  not  in  possession  at  the  institution  of  the 
suit,  is  erroneous.    Moss  v.  Scott,  2  Dana,  271. 

786.  A  judgment  for  the  lessors,  instead  of  the 
nominal  plaintiff,  is  erroneous.  Chambers  ▼. 
Handley,  3  J.  J.  Marsh.  98. 

787.  If  the  term  of  a  demise,  in  the  declara- 
tion in  ejectment,  expires  before  the  verdict  and 
judgment  in  the  court  below,  the  judgment  is 
erroneous,  and  will  be  reversed  on  appeal.  Aose- 
berry  v.  Seney,  3  Har.  &  J.  228. 

7to.  But  it  seems  the  court  below,  in  such 
case,  under  the  procedendo,  may  enlarge  the  de- 
mise, ib. 

789.  Where  a  plaintiff  in  ejectment  makes  two 
locations  of  his  claims  on  the  plots,  and  there  is 
a  general  verdict  and  judgment,  such  judgment 
is  erroneous.     Gittings  v.  Hall,  1  Har.  &  J.  14. 

790.  A  writ  of  error  can  be  sustained  in  the 
name  of  the  casual  ejector.  Roe  v.  Bank  of  U. 
States,  3  Ham.  26. 

791.  A  judgment  by  default,  in  ejectment,  will 
not  be  set  aside  because  the  declaration  was 
served  by  the  lessor  of  the  plaintiff.  Den  v.  Fen^ 
5  Halst.  237. 

792.  In  an  action  of  ejectment  on  the  joint  de- 
mise of  A  and  B  to  the  plaintiff,  for  part  of  a 
tract  of  land,  and  on  separate  demises  bv  each 
of  them  for  an  undivided  moiety  of  such  part, 
the  death  of  B  was  suggested  after  issue  was 
joined,  and  a  verdict  was  given  for  the  plaintiff 
for  one  undivided  twelfth  part  of  the  tract,  de- 
scribed by  lines  on  the  plots.  A  motion  in  ar- 
rest of  judgment  was  overruled,  and  judgment 
rendered  on  the  verdict  for  the  plaintiff.  Ssoen- 
son  V.  Howard,  3  Har.  &  J.  554. 

793.  Plaintiff  in  ejectment,  declaring  for  a 
severalty,  may  recover  to  the  amount  of  his  in- 
terest, as  tenant  in  common,  a^inst  his  co-tenant 
who  has  evicted  him ;  and  it  lies  with  the  co- 
tenant,  in  such  case,  to  limit  the  plaintiff's  inter- 
est.    Evarts  v.  Dunton,  Brayt.  67. 

794.  Where  a  deed  was  executed  by  A  to  B, 
as  bishop,  and  his  successors  in  the  bishopric, 
and  to  C,  D,  £,  and  F,  and  their  successors,  for 
the  purposes  of  charity,  it  was  held,  that  on  the 
see  becoming  vacant,  and  on  the  death  of  C  and 
D,  the  grantor  could  recover  three  fifths  of  the 
property,  in  an  action  of  ejectment.  MuUanphy 
V.  Peterson,  1  Mis.  758. 

795.  Though  plaintiff  in  ejectment  declare  for 
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A  fee,  he  may  reeoyer  against  a  vtran^r,  a  term 
of  9^  years.     Rood  ▼.  Willard^  Brayt.  67. 

796.  In  a  suit  in  ejectment,  the  successful 
claimant  did  not,  before  the  appointment  of 
oommisflioners  to  report  on  the  value  of  im- 
provements, object  to  the  occupant's  title,  under 
the  occupying  claimant  law.  It  was  held,  that 
his  failure  to  do  so  did  not  bar  his  riffht  to  ob- 
ject on  the  cominjF  in  of  the  report  Clay  v.  Mil- 
Ur,  4  Bibb,  461. 

797.  Where,  in  ejectment,  a  judgment  by  de- 
fault against  the  casual  ejector  was  reversed 
for  defective  service,  it  was  held,  that  the  ap- 
pearance of  the  defendants  in  the  court  of  ap- 
peals would  render  any  further  service  unneces- 
sary on  the  new  trial.  Wharton  v.  Clay,  4  Bibb, 
167. 

796.  A  defendant  in  ejectment  cannot,  in  gen- 
eral, transfer  his  possession  so  as  to  defeat  exe- 
cution in  the  ejectment  suit;  nor  would  a  sale 
of  his  right,  on  judgment  and  execution  against 
him,  protect  the  purchaser  in  his  possession. 
Jackson  V.  Tutde,  9  Cow.  233. 

799.  But  otherwise,  where  a  judgment  in 
ejectment  is  obtained  upon  a  cognovit^  given  in 
pursuance  of  an  award  of  arbitrators,  after  a 
judgment  is  docketed  against  the  defendant  in 
ejectment,  under  which  his  right  is  sold.  In 
such  case,  the  purchaser  may  recover  possession 
against  the  plaintiff  in  the  ejectment,  upon  the 
defendant's  prior  possession,  ib. 

800.  Where  the  lessor  of  the  plaintiff  dies  af- 
ter judgment  in  ejectment,  the  execution  may 
issue  in  the  name  of  the  lessee,  without  the  ne- 
cessity of  a  scire  Jadas.  Penn  v.  Klyne^  Pet.  C. 
C.446. 

801.  Declaration  in  ejectment  is  good  against 
defendants  jointly,  although  their  possessions  in 
the  same  premises  prove  to  be  several.  Each 
defendant,  to  take  advantage  of  his  several  pos- 
session, should  disclaim  as  to  the  remainder ; 
otherwise,  joint  damages  are  to  be  assessed. 
Rood  V.  WHliardj  Brayt.  67. 

802.  In  Pennsylvania,  though  two  executors 
are  appointed  to  sell  lands,  anaone  refuses  to  act, 
such  a  contract  may  be  made  by  the  acting  ex- 
ecutor as  will  entitle  the  vendee  to  a  verdict  in 
ejectment,  by  connecting  declarations  of  the  ex- 
ecutors with  conversations  of  the  testator,  and 
with  the  vendee.  Taylor  v.  Adams^  2  S.  &  R. 
534. 

803.  A  judgment  in  ejectment,  until  reversed 
for  error,  or  made  void  by  an  adverse  recovery 
in  a  subsequent  suit,  is  of  the  same  obligation  as 
any  other  judgment.    Hinton  v.  JIfJfcilj  5  Ham. 

OU«7. 

804.  Where  several  defendants  appear  and 
plead  jointly,  and  enter  into  the  consent  rule 
jointly,  the  plaintiff  is  bound  to  prove  a  joint 
possession  of  all  the  defendants ;  and  if,  on  the 
trial,  it  appears  that  two  of  the  defendants  occu- 
pied distinct  parcels  of  the  premises  in  severalty, 
and  that  the  other  defendants  possessed  the  res- 
idue of  the  premises  jointly,  the  plaintiff  can 
have  judgment  only  against  the  defendants  >hold- 
ing  jointly,  and  the  defendants  holding  in  sever- 
alty will  be  entitled  to  judgment  Jackson  v. 
Hazenj  2  Johns.  438. 

805.  The  court,  in  New  Jersey,  will  set  aside 
a  judgment  obtained  the  first  term  by  default,  on 
affidavit  of  merits  and  reasonable  cause  shown. 
Den  V.  Ball,  2  Penn.  974. 

806.  Where  a  defendant  in  ejectment  takes 
the  land  recovered,  he  is  entitled  to  a  release  of 
the  plaintiff's  title  at  the  time  he  gives  his  bond 
for  the  valne ;  and  it  is  error  to  give  the  plaintiff 
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a  day  to  execute  the  release.  ColUns  v.  Lans^  3 
A.  K.  Marsh.  14. 

807.  Where  two  or  more  persons,  holding  sep- 
arate and  distinct  possessions  of  the  land  sued 
for,  are  united  in  the  same  declaration,  jointly 
enter  into  the  same  common  rule,  and  plead 
jointly,  judgment  may  be  given  against  them 
separately,  if  their  separate  possessions  are 
found  by  the  jury ;  and  there  is  no  difference 
whether  the  separate  possession  of  each  defend- 
ant  is  found  by  the  jury,  or  stated  in  the  demur- 
rer to  evidence.  Bayard  v.  Colrfax^  4  Wash. 
C.  C.  38. 

808.*  If  in  ejectment  there  be  a  verdict  and 
judgment  for  the  defendant,  the  judgment  for 
the  costs  must  be  entered  against  the  nominal 
plaintiff,  and  not  against  the  lessor.  Doe  ▼. 
Owen,  2  Blackf  452. 

809.  A  judgment  by  default  in  ejectment,  in 
1790,  entitles  the  plaintiff  to  possession  of  the 
land,  and  is  prima  facie  regular,  without  the  pre- 
liminary affidavit  required  by  the  statute  of  New 
York,  sess.  24,  c.  36,  §  23.  Jackson  v.  WHson,  3 
Johns.  Cas.  295. 

810.  If  the  service  of  the  declaration  in  ejectp 
ment  is  not  in  the  regular  and  ordinary  manner, 
a  judgment  by  default,  for  want  of  an  appearance, 
should  not  be  entered  until  the  court,  on  the 
rule  to  show  cause,  has  sanctioned  the  mode  of 
service.    Den  v.  Fen,  5  Halst.  237. 

811.  In  an  action  of  ejectment,  if  the  land 
is  not  demanded  in  the  writ,  the  court  cannot 
give  judgment  for  it.  Porter  v.  Warner,  1  Root, 
438. 

812.  Where  the  lessor  of  the  plaintiff  in  eject- 
ment dies  pending  the  suit,  judgment  wiU  be 
rendered  as  if  he  was  still  living,  and  possession 
will  be  given  under  the  control  of  the  court. 
Mooberry  v.  Marye,  2  Munf.  453. 

813.  tn  ejectment,  if  the  jury  find  a  special 
verdict,  showing  the  plaintiff  entitled  to  a  cer- 
tain number  of  acres,  part  of  the  tract  sued  for, 
and  do  not  specify  the  boundaries  of  such  part 
with  such  precision  as  that  possession  may 
be  delivered  with  certainty,  a  venire  de  novo 
ought  to  be  awarded.  Clay  v.  JVhite,  1  Munf. 
162. 

814.  Judgment  by  default  against  a  landlord 
in  ejectment,  under  the  Vermont  judiciary  act, 
is  not  conclusive  upon  him  or  those  claiming  un- 
der him ;  they  may  come  in  and  show  that  it  was 
entered  by  collusion  of  the  tenant.  Rider  v.  Al" 
exander,  1  Chip.  267. 

815.  A  recovery  in  ejectment  does  not  preju- 
dice the  rights  of  the  defendant,  who  may  bring 
his  action,  and  recover  according  to  the  interest 
he  had  before  ejectment.  Jameson  v.  Dieffenr 
dorf,  3  Johns.  269. 

816.  In  ejectment,  on  a  mortgage,  in  Vermont, 
the  stay  of  execution  on  the  judgment  for  pos- 
session for  the  time  decreed  for  rcMemption  does 
not  dischar^  bail  \  and  on  the  expiration  of  the 
time,  plaintiff  is  entitled  to  his  costs  as  well  as 
possession.    Emerson  v.  Washburn,  8  Verm.  9. 

817.  The  plaintiff  in  ejectment  may  enter  a 
remiitiiur,  where  the  finding  is  for  too  much,  to 
avoid  a  new  trial.  M'MLister  v.  MuUanphy,  3 
Mis.  38. 

818.  On  a  motion  for  an  order  to  be  directed  to 
the  sheriff  to  perfbct  the  title  to  lands  sold  un- 
der a  venditioni  exponas,  by  the  late  sheriff,  the 
court  will  not  inquire  into  the  regularity  of  the 
proceedings  for  obtaining  tbe  juogment.  Field 
V.  iMrU,  4  S.  &.  R.  82. 

819.  If  a  defendant  shows  that  the  title  to  the 
land  in  dispute  has  passed  from  the  plaintiff  dur- 
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tnff  the  action,  the  plaintiff  can  recover  damages 
only  up  to  the  time  of  the  passage  of  the  title. 
Xfed  T.  De«My  1  N.  &  M.  210. 

890.  A  plaintiff  in  ejectment,  though  his  title 
becomes  divested  during  the  suit,  may  be  entitled 
to  damages  and  costs.  Rugan  v.  PkUlipsy  4 
Testes,  ^2. 

521.  Where  it  appeared  from  the  record,  in 
ejectment,  that  the  defendant,  or  his  testator, 
had  adverse  possession  of  the  land  at  the  time 
when  a  deed  of  trust,  under  which  the  plaintiff 
claims,  was  executed,  it  was  held,  that  judg- 
ment was  properly  rendered  for  the  defendant, 
although  the  nature  of  his  title  did  not  appear. 
Bream  v.  Cooper ^  5  Munf.  7. 

822.  The  whole  efibct  of  a  judgment  for  the 
plaintiff  in  ejectment  is  to  put  the  lessor  of  the 
plaintiff  into  possession  of  the  land ;  and  the  on- 
Iv  point  decided  is,  that  he  has  a  better  title  to 
the  possession  than  the  defendant.  Chapman  v. 
Armisteady  4  Munf.  382. 

823.  The  possession  of  the  defendant  in  eject- 
ment, under  an  habere  f ados  poesestionem^  on  a 
judgment  in  a  case  where  the  lessor  of  the  plaintiff 
was  defendant,  will  prevail  over  the  mere  prior 
possession  of  the  plaintiff.  Dresbaek  v.  JSTAt" 
Mvr,  7  Ham.  (Part  Ist,])  146. 

824.  After  judgment  in  ejectment  for  the  plain- 
tiff, he  is  entitled  to  an  habere  facias  poesessionemj 
to  remove  the  defendant  from  the  premises,  and 
put  himself  in.  But  if  again  ousted  by  the  defend- 
ant, he  cannot  have  another  execution  on  the 
same  judgment,  but  must  resort  to  another  ac- 
tion.    Hinton  v.  M'Jfidy  5  Ham.  509. 

825.  Where,  in  ejectment,  the  tenants  made 
separate  defence,  and  separate  judgments  were 
rendered,  one  of  the  defendants  may  move  to 
quash  the  execution.  Lotory  v.  Jenkins,  3  Bibb, 
314. 

IX.     Of  mesne  Profits. 

826.  The  right  to  mesne  profits  is  a  necessary 
consequence  of  a  recovery  in  'ejectment.  Benson 
V.  Matsdoffj  2  Johns.  369.  Murphy  v.  Gtdon,  2 
Hayw.  145. 

827.  But  they  can  be  recovered  onl^  since  the 
time  of  the  demise  laid  in  the  declaration.  Denn 
V.  Chubb,  Coxe,  466. 

828.  In  Connecticut,  there  can  be  no  recovery 
for  rents  and  profits  accruing  subsequently  to 
the  commencement  of  the  action  of  ejectment. 
Starr  v.  Pease,  8  Conn.  541. 

629.  In  the  assessment  of  damages  on  a  de- 
fault, in  an  ejectment  brought  to  recover  pos- 
session of  lands  holden  by  levy  of  an  execu- 
tion, mesne  profits  are  to  be  computed  from  the 
date  of  the  execution,  and  not  from  the  expira- 
tion of  the  six  months  allowed  the  debtor  to 
redeem  by  the  statute  of  Vermont.  Litde  v. 
Meachums,  1  Tyler,  438. 

830.  In  Pennsylvania,  the  plaintiff  in  eject- 
ment may  recover  mesne  profits,  upon  giving  no- 
tice that  he  means  to  proceed  for  them.     BaUki 

•  V.  Bigelou),  Pet.  O.  C.452. 

831.  Where  the  term  of  the  plaintiff  in  eiect- 
ment  expires  before  the  trial,  so  that  the  plain- 
tiff cannot  recover  possession,  he  may  proceed 
for  damages  for  the  trespass  and  for  mesne 
profits.     Brown  v.  Oallaway,  Pet.  C.  C.  291. 

832.  The  confession  of  entry,  by  the  defend- 
ant, is  sufficient  evidence  to  enable  the  plaintiff 
in  such  case  to  recover  damages  and  mesne 
profits;  but  where  the  judgment  was  obtained 
by  default,  an  entry  must  be  proved,  tft. 

833.  Mesne  profits  may  be  recorered  in  eject- 


ment by  way  of  damages.    Boyd  v.  CSmdoii,  4 
Dall.  138. 

834.  But  the  plaintiff  can  recover  no  damages 
unless  he  recover  the  premises.  Burton  v.  jnts- 
tin,  4  Verm.  105. 

835.  And  the  recovery  of  nominal  damages  m 
ejectment  is  no  bar  to  the  action.  Van  JHen  v. 
Rogers,  1  Johns.  Cas.  281. 

§36,  And  the  action  will  lie  although,  afier  a 
recovery  in  ejectment,  the  plaintiff  has  conveyed 
the  premises  by  deed,  with  special  warranty. 
Dwfield  V.  suae,  2  Dall.  156.  Fenn  v.  SUUe,  1 
Teates,  154. 

837.  If  a  defendant  in  ejectment  gives  up  the 
possession  to  a  third  person,  after  the  commence- 
ment of  the  suit,  sucn  third  person  is  liable  for 
the  mesne  profits  if  the  plaintiff  recovers.  Jack' 
son  V.  Stone,  13  Johns.  447. 

838.  Where  a  defendant  in  ejectment  is  evicted, 
and  afterwards  restored  to  possession  by  an  or- 
der quashing  the  habere  facias  and  awarding  a 
writ  of  restitution,  and  the  writ  of  restitution  it- 
self  is  afterwards  quashed,  the  defendant  is  lia- 
ble to  an  action  for  mesne  profits.  Trabue  v. 
Kellar,  3  A.  K.  Marsh.  517. 

839.  In  ejectment,  a  mortgagee  is  entitled  to 
recover  rents  and  profits  against  mortgagor's  as- 
signee, from  the  time  of  plaintiff 's  notice  to  quit, 
and,  in  the  absence  of  such  notice,  from  the  ser- 
vice of  the  writ.  Lyman  v.  Mower,  6  Verm.  345. 
See  Stansbury  v.  Dean,  Brayt.  166. 

840.  If  A  take  a  deed  of  mortgaged  premises 
from  the  mortgagor  after  the  law-day  has  ex- 
pired, and  exercise  acts  of  ownership,  keeping 
out  the  mortgagee,  he  may  be  joined  with  the 
mortgagor  in  ejectment  by  the  mortgagee,  and 
in  such  case  he  is  liable  for  mesne  profits  if  the 
land  remains  unredeemed  Warner  v.  Pale,  5 
Verm.  166. 

841.  The  successful  claimant  electing  to  pay 
for  improvements,  under  the  occupying  claimant 
law,  is  entitled  to  the  crop  ffrowing  on  the  prem- 
ises when  possession  is  taken.  Strode  v.  Swim, 
1  A.  K.  Marsh.  366. 

842.  In  an  action  of  ejectment  by  one  tenant 
in  common,  who  has  not  been  ousted,  against 
his  co-tenant,  the  latter  may  enter  into  the  con- 
sent rule,  where  he  does  not  dispute  the  title, 
as  to  part  of  the  premises  only,  and  the  plaintiff 
mav  take  judgment  as  to  the  residue  by  default, 
and  recover  die  mesne  profits  thereof  from  his 
co-tenant.  Langendyck  v.  Burhans,  11  Johns. 
461. 

843.  An  action  for  an  injury  done  to  the  free- 
hold will  not  lie  until  after  the  recovery  in  eject- 
ment ;  and  if  the  injury  was  done  more  than  the 
time  of  limitations  before  the  commencement  of 
the  suit,  and  the  defendant  pleads  the  statute,  he 
must  prevail,  though  the  injury  was  done  after 
the  commencement  of  the  ejectment,  and  the 
defendant  prevented  judgment  in  the  ejectment 
by  an  injunction  fVom  chancery.  Morgan.  ▼. 
Variek,  8  Wend.  587. 

844.  Where,  after  judgment  against  two  de- 
fendants in  ejectment,  one  of  them  claimed  the 
value  of  improvements,  and  it  appeared  that  he 
had  entered  sfler  his  co-defendant,  under  whom 
he  claimed,  had  entered  a  caveat  against  the 
claim  of  the  plaintiff,  and  had  dismissed  the 
caveat;  it  was  held,  that  the  defendant  conld 
not  recover  for  improvements.  Jfonrse  v.  TVint- 
ham,  1  Bibb,  62. 

845.  The  severance  of  machinery  fVom  a  mill 
does  not  divest  tlie  owner  of  his  property  ;  it 
becomes  personal  property,  and  the  owner  may 
recover  for  the  property  thus  severed,  in  an  ao- 
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tton  of  tretpasfl  for  mesne  profits.    Morgan  r, 
VarUk,  8  Wend.  587. 

846.  After  recovery  in  ejectment  by  default 
Against  the  casual  ejector,  the  lessor  of  the  plain- 
tm*  may  maintain  trespass  for  the  mesne  profits 
against  the  tenant,  both  for  the  use  of  the  land 
and  for  the  costs  of  the  ejectment.  Baron  t. 
Abedy  3  Johns.  481. 

847.  AAer  a  disseizee  has  recovered  posses- 
sion, he  may  maintain  trespass  against  the  dis* 
seizor  or  his  servants,  or  a  stranger  acquiring  ti- 
tle from  the  disseizor.  Morgan  v.  VarM^  8 
Wend.  587. 

848.  In  trespass  for  mesne  profits,  the  record 
of  the  recovery  in  ejectment  is  conclusive  of  the 
title  of  the  lessor  of  the  plaintiff,  at  the  date  of 
the  demise,  but  not  of  the  time  when  the  posses- 
sion commenced.  Poston  v.  Jones,  2  Dev.  & 
Bait.  294.  Chirac  v.  Rnnicker,  11  Wheat.  280. 
WkUUngton  v.  ChrUtian,2  Rand.  353. 

849.  But  against  third  persons  it  is  not  con- 
clusive, but  only  admissible  to  prove  the  posses- 
sion.    Chirac  v.  Reinicker^  11  Wheat.  280 

850.  In  an  action  for  mesne  profits,  the  de- 
fendant is  not  estopped,  by  the  judgment  in  the 
ejectment,  from  proving  that  the  plaintiff  was  in 
possession  of  part  of  the  land  during  the  pend- 
ency of  the  action.  West  v.  Hughes.  1  Hax.  6l  J. 
574. 

651.  If  a  third  person  entered  into  possession 
of  the  premises,  during  the  pendency  of  the 
ejectment,  the  defendant  would  still  be  answer- 
aJ>le  for  mesne  profits.  If,  however,  he  can 
proye  that  the  plaintiff  received  the  profits, 
lie  is  then  not  answerable  for  the  profits  so  re- 
ceived, ih. 

85S.  No  defence  can  be  set  up  in  an  action  for 
the  mesne  profits  of  land  recovered  under  a  reg- 
ular judgment  by  default  in  ejectment.  Langen- 
dtfck  V.  SurhaiUy  11  Johns.  461. 

853.  No  defence  can  be  set  up  in  bar  of  the 
action  of  trespass  for  mesne  profits  which  would 
have  been  a  bar  to  the  action  of  ejectment.  Bar- 
on ▼.  Jibed,  3  Johns.  481. 

854.  Nor  can  he  set  up  a  title  in  himself,  even 
if  he  has  a  bettev  title.  Benson  v.  MaUdorf,  2 
Johns.  369. 

655.  In  such  action  the  plaintiff  is  not  con- 
fined to  the  term  mentioned  in  his  action  of 
ejectment.    Murphy  v.  Gvion,  1  Law  Rep.  94. 

656.  In  an  action  of  trespass,  brought  in  the 
nanae  of  the  lessor  of  the  plaintiff,  against  the 
tenant  in  possession,  for  mesne  profits  from  the 
time  of  the  demise,  it  is  not  necessary  for  the 
plaintiff  to  prove  an  entij  or  actual  possession 
in  him  afler  the  recovery  m  ejectment.  Shipley 
▼.  Alexander,  3  Har.  &  J.  84. 

857.  The  plaintiff  in  trespass  for  mesne  profits 
shall  not  give  evidence  of  the  annual  value  of 
the  premises  beyond  the  time  of  the  lease  men- 
tioned in  the  declaration  in  ejectment.  Short- 
weU  T.  Boekm,  1  Dall.  172. 

^8.  Where  the  lessor  had  taken  possession 
under  a  judgment  in  ejectment,  and  brought 
his  action  for  the  mesne  profits,  and  the  defend- 
ant had  in  the  mean  time  brought  ejectment  for 
the  same  premises,  and  obtained  a  verdict,  he 
cannot  set  up  the  verdict  in  bar  of  the  action 
for  mesne  profits.     Benson  v.  Matsdorf,  2  Johns. 


ELECTION. 

1.  If  a  person,  bound  in  the  alternative  to  do 
one  of  two  things  by  a  certain  day,  let  the  day 
pass  without  maS:ing  an  election  by  performing 
one  or  the  other  alternatives,  he  loses  his  elec- 
tion, and  the  obligee  may  elect  which  he  will 
demand.    MJfitt  v.  Clark^  7  Johns.  465. 

2.  Where  a  patent  fot  a  tract  of  land  is  granted, 
reserving  a  certain  number  of  acres  for  public 
uses,  it  seems  that  the  patentee  has  the  right  to 
elect  in  what  part  of  the  tract  the  land  reserved 
shall  be  located.  Jackson  v.  Smith,  9  Johns.  100 

3.  A  granted  to  B  a  saw -mill,  with  the  grouna 
and  water  stream  thereunto  belonging,  *^with 
full  liberty  and  license  to  erect  and  build  another 
mill  on  any  other  place  at  or  on  the  same  creek, 
with  like  liberty  of  ground  and  stream  of  water." 
Held,  that  this  grant  vested  no  interest  abso- 
lutely in  the  grantee  at  the  time  of  the  ezecu- 
tion  of  the  deed,  but  only  upon  a  location  and 
election  made  by  him,  and  that  the  right  became 
extinct  at  the  death  of  the  grantee,  and  could 
not  be  exercised  by  his  heirs  or  assigns.  Van^ 
denbwg  v.  Van  Bergen,  13  Johns.  212.  Vide 
Jackson  V.  Van  Buren,  ib.  525. 


8S9.  Defendant  recovered  against  in  ejectment 
IS  a  right  to  file  his  declaration  for  bettermente  by 
sAatnte ;  and  the  court  cannot  prevent  him  in  con- 
sequence of  what  appeared  on  the  trial  in  eject- 
xnent ;  he  is  entitled  to  a  trial  on  his  declaration 
for  betterments.     Gaige  v.  Ladd,  5  Verm.  266. 


EMBARGO  AND   NON-INTERCOURSE. 

I.    General  Principles, 
II.    Particular  Statutes. 
(a.)  Anno  1799.      (e.)  Anno  1812. 
(b.)  Anno  1807.      (f.)  Anno  1814. 
(c.)  Anno  1808.      (g.)  Anno  1818. 
<d.)  Anno  1809.       (h.)  Anno  1820  &,  1823. 

1.    General  Principles. 

1.  The  word  **  embargo,*'  as  used  in  the  act 
of  the  United  Stotes  of  December  22, 1807,  is 
equivalent  to  the  words  *'  a  prohibition  to  sail." 
The  Waiiam  King,  2  Wheat.  148. 

2.  Where  a  prohibited  cargo  is  taken  in  at  a 
prohibited  port,  and  brought  into  a  port  of  the 
United  States,  it  will  be  presumed  that  the  cargo 
was  laden  with  an  intention  to  import  it  into  the 
United  States.  This  presumption  may,  how- 
ever, be  repelled  by  evidence.  U.  States  v. 
Shearman,  1  Pet.  C.  C.  98. 

3.  If  a  vessel,  not  actually  arriving  at  her  port 
of  original  destination,  excites  an  honest  sus- 
picion  in  the  mind  of  the  collector  that  her  de- 
mand of  a  permit  to  land  is  merely  colorable, 
this  is  not  a  termination  of  a  voyage  so  as  to 
preclude  the  right  of  detention.  Otis  v.  Walter, 
6  Wheat.  583. 

4.  It  was  no  offence  against  the  embargo  laws 
of  the  United  States,  to  take  goods  out  of  one 
vessel  and  put  them  into  another,  in  the  port  of 
Baltimore,  unless  it  were  with  an  intent  to  export 
them.     The  Schooner  Juliana,  6  Cranch,  327. 

5.  On  a  libel  against  the  vessel  for  having 
proceeded  to  a  foreign  port,  in  contravention  of 
the  embargo  act,  necessity  arising  from  stress 
of  weather  and  the  condition  qf  the  vessel  is  no 
defence.  U.  States  v.  Brig  James  WeUs,  3  Day, 
296. 

6.  A  vessel,  sailing  from  one  port  of  the 
United  States  to  another,  was  obliged,  from  irre- 
sistible necessity,  to  put  into  a  foreign  port  and 
sell  her  cargo.  Held,  that  she  was  not  gui' 
of  a  violation  of  the  embargo  laws.  The  mill 
Gray,  Paine,  16. 

7.  The  evidence  must  be  clear  and  positive  of 
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that  neeeMity  which  will  ezcase  a  yiolation  of 
the  embargo  laws.  Brig-  Wells  v.  (7.  States^  7 
Cranch,  33. 

8.  The  necessity  which  will  excuse  a  yiola- 
tion of  non-importation  laws  must  be  urgent, 
and  proceed  from  such  a  state  of  things  as  may 
be  supposed  to  produce  on  the  mind  of  a  skilful 
mariner  a  well-grounded  fear  of  the  loss  of  ves- 
sel and  cargo,  or  of  the  lives  of  the  crew.  Tke 
Aei0  York,  3  Wheat.  59. 

9.  Where  a  vessel  was  driven  by  stress  of 
weather  into  the  West  Indies,  and  the  cargo  was 
there  detained  by  the  government  of  the  place, 
this  was  held  a  casualty  within  the  exception  of 
"  dangers  of  the  seas  "  in  the  condition  of  an 
embargo  bond.    U.  SuUes  v.  Hall,  6  Cranch,  171. 

10.  An  embargo  does  not  render  the  perform- 
ance of  a  contract,  the  execution  of  which  it 
prevents,  unlawful,  but  only  suspends  its  execu- 
tion.  Odlin  v.  The  Ins.  Co.  of  Pennsylvania,  2 
Wash.  C.  C.  312. 

11.  There  is  no  ^ood  reason  why  one  may  not, 
for  a  valuable  consideration  in  relation  to  a  real 
transaction  concerning  property,  a^ree  to  in- 
demnify another  against  a  loss  which  would  re- 
sult, in  case  an  embargo,  or  such  a  measure, 
should  be  adopted  by  the  government,  ib. 

12.  Want  of  seaworthiness,  in  a  vessel  sailing 
under  a  bond  ^ven  according  to  the  provisions 
of  the  embargo  law,  may  excuse  the  obligor  from 
performing  Uie  voyage.  U.  States  v.  Dixey,  3 
Wash.  C.  C.  15.     U.  States  v.  MitcheU,  ib.  9^ 

13.  Where,  after  a  vessel  had  taken  on  board 
a  cargo  to  be  carried,  the  embargo  law  prevented 
the  vessel  f^om  sailing,  and  the  cargo  remained 
on  board  upwards  of  a  year,  when  it  was  sold  at 
the  port  of  shipment,  it  was  held,  that  the  owner 
of  the  vessel  could  recover  nothing  of  the  ship- 
per, either  in  the  nature  of  freight  or  damages. 
Kelly  V.  Johnson,  3  Wash.  C.  C.  45. 

14.  A  forfeiture  of  the  vessel,  imposed  by  the 
embargo  laws,  cannot  be  enforced  after  she  has 
arrived  within  the  jurisdiction  of  a  foreign  pow- 
er, but  the  United  States  must  then  resort  to  the 
penalties  imposed  by  those  laws,  and  proceed  for 
double  the  vessel  and  cargo,  to  which  they  are 
entitled  upon  their  violation.  Parker  v.  U. 
States,  2  Wash.  C.  C.  361. 

15.  The  Sea  Nymph  and  her  cargo  were  seized 
for  a  yiolation  of  the  non-importation  laws,  in 
importing  the  goods  seized  into  the  port  of  Phil> 
adelphta.  The  vessel  and  part  of  her  cargo 
were  seized  in  the  River  Delaware,  and  part  of 
the  cargo  after  it  had  been  landed.  Held,  that 
the  district  court  sitting  in  admiralty  had  juris- 
diction, aark  V.  U.  States,  2  Wash.  C.  C.  51 9. 

16.  Under  the  embargo  laws,  a  vessel  licensed 
for  the  coasting  trade  was  required  to  obtain  a 
clearance,  or  permit,  on  departing  from  a  district 
of  the  United  States,  and  not  on  departing  from 
a  port.    I%e  Elizabeth,  Paine,  10. 

17.  Where  such  a  vessel,  not  bavins  a  clear- 
ance, sailed  from  the  port  of  New  York  into 
Long  Island  Sound,  she  was  held  forfeited, 
although  she  did  not  go  into  the  district  of  Con- 
necticnt.  ib. 

18.  The  British  brders  in  council  of  the  11th 
of  November,  1807,  did  not  prohibit  a  direct 
voyage  from  the  United  States  to  a  colony  of 
France.  King  v.  Delaware  Ins.  Co.  6  Cranch,  71. 

IT.    Particular  Statutes, 

^  (a.)  Anno  1799. 

19.  It  is  a  good  defence,  under  the  50th  sec- 
tion and  d2d  section  of  the  act  of  2d  March,  1799, 


c.  128,  that  the  party  has  been  prevented,  by  in 
evitable  accident,  from  complying  therewith; 
but  such  defence  is  not  allowable  under  a  plea 
which  simply  puts  in  issue  a  denial  of  the  racts 
constituting  a  forfeiture  within  those  sections. 
U.  States  V.  Hayvoard,  2  Gallis.  485. 

20.  To  authorize  an  unlading,  under  the  27th 
section  of  the  act  of  2d  March,  1799,  as  in  a  case 
of  necessity,  the  danger  of  capture  must  be  im- 
minent, ib. 

21 .  The  defence,  that  goods  unladen,  within 
the  27th  section  of  the  act  of  2d  March,  1799,  c. 
128,  were  unladen  by  unavoidable  necessity, 
cannot  be  set  up,  unless  the  ptsty  has  made  the 
proofs  before  the  collector,  required  in  that  sec- 
tion, or  has  been  unavoidably  prevented  from 
furnishing  such  proofs:  such  goods  being  ad- 
mitted to  entry  is  no  evidence  that  such  proof 
has  been  made.  ib. 

(b.)  Anno  1807. 

22.  The  provisions  of  the  embargo  act  of  22d 
December,  1807,  apply  to  all  places  within  the 
limits  of  the  United  States.  The  Ann,  1  Gallis. 
62. 

23.  A  vessel  cleared  from  St.  Mary's,  Greorgia, 
upon  the  15th  of  January,  1808.  Upon  the 
evening  of  that  day,  the  collector  of  that  port 
received  information  of  the  passage  of  the  em- 
bargo law  of  December  22,  1807,  and  gave  pub. 
lie  notice  of  it.  It  did  not  appear  that  it  was 
known  to  the  master  or  owners  of  the  vessel  at 
the  time  of  sailing,  and  having  been  seized  for  a 
violation  of  the  law,  she  was  restored.  T%e  Cot 
ton  Planter,  Paine,  23. 

24.  Such  laws  are  to  be  considered  as  begin 
ning  to  operate  in  the  respective  collection  dis- 
tricts from  the  time  they  are  received  from  the 
proper  department  by  the  collector,  unless  pre- 
vious notice  of  them  be  brought  home  to  the 
knowledge  of  the  party  charged  with  violating 
them.  ib. 

(c.)  Anno  1808. 

25.  A  *' foreign  vessel,"  under  the  embargo 
act  of  January,  1808,  means  a  vessel  under  the 
fla^  of  a  foreign   power,  and   not  a  vessel   in ' 
which  foreigners  domiciled  in  the  United  States 
have  an  interest.     The  Sally,  1  Ghillis.  58. 

26.  A  registered  vessel  is  within  the  prohibit 
tions  of  the  3d  section  of  the  act  of  January, 
1808,  c.  8.  That  section  was  not  repealej  by 
the  act  of  Ist  March,  1809,  or  the  act  of^Sth 
June,  1809.     T%e  Short  Staple,  1  Gallis.  104. 

27.  The  3d  section  of  the  embargo  act  of  the 
9th  January,  1808,  c.  8,  was  not  repealed  by  the 
act  of  the  1st  March,  1809,  c.  91.  The  Argo^  1 
Gallis.  150. 

28.  Penalties,  under  the  embargo  act  of  9th 
January,  1808,  c.  8,  are  to  be  sued  for  withu»  the 
time  limited  by  the  statute  of  limitations  of  30th 
April,  1790,  c.  9,  and  not  by  the  act  of  2d  Mai^b, 
1799,  c.  128,  §  89,  or  the  act  of  26th  March, 
1804,  c.  40.     V.  States  v.  Mayo,  1  (Pallia.  397. 

29.  In  an  action  of  debt  for  the  penalty  of  an 
embargo  bond,  it  is  a  good  plea,  under  the  act 
of  congress  of  March  12,  1808,  section  3,  that 
the  party  was  prevented  from  landing  the  floods 
in  the  United  States  by  "unavoidable  accident.** 
Durousseau  v.  U.  States,  6  Cranch,  307. 

30.  Where  a  vessel  leaves  the  wharf  with  in- 
tent  to  go  to  sea,  and  is  seized  before  she  has  ac- 
tually gone  out  of  port,  it  is  not  a  departure  fiom 
the  port,  within  the  meaning  of  the  3d  section  of 
the  supplementary  embargo  act  of  Janaarr  9l 
1808.     The  Sloop  Active,  7  Cranch,  100. 
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31.  The  3d  section  of  the  act  of  April  25, 1806, 
did  not  reijoire  a  permit  to  lade  any  vesael,  nor 
anthorize  the  forfeiture  and  condemnation  of  the 
Teasel  or  cargo  for  lading  without  the  inspection 
of  the  revenue  officer;  the  only  penalty  for  such 
lading  being  the  denial  of  a  clearance.  The 
Schooner  PauUnaj  7  Cranch,  52. 

32.  The  3d  section  of  the  act  of  January  9, 
1808,  which  prohibited  the  trans-shipment  of 
ffoods,  did  not  include  the  case  of  a  yessel  lading 
in  port  by  means  of  rirer  craft,  dbe.  ib. 

33.  A  vessel  which  had  proceeded  to  a  foreign 
port  contrary  to  the  embargo  act  of-  January  9, 
1808,  was  held  liable  to  be  seized  upon  her  re- 
turn.    The  Brig  Eliza^  7  Cranch,  113. 

34.  A  United  States  vessel,  which  was  cap- 
tured, condemned,  sold,  and  purchased  by  her 
former  master,  a  citizen  of  the  United  States, 
who  obtained  a  Danish  burgher's  brief,  and 
cleared  out  of  a  port  of  the  United  States  as  a 
Dane,  is  a  foreign  vessel,  within  the  5th  section 
of  the  act  of  January  9, 1808,  supplementary  to 
the  embargo  act.  J%e  Schooner  Catharine^  7 
Cranch,  349. 

35.  By  the  11th  section  of  the  act  of  April  25, 
1808,  c.  66,  the  collector  had  no  right  to  detain 
a  vessel  and  cargo,  after  her  arrival  at  her  port 
of  destination,  under  a  suspicion  that  she  in- 
tended to  violate  the  embargo ;  nor  could  such 
detention  be  iustified  by  instructions  from  the 
secretary  of  the  treasury,  nor  by  the  confirma- 
tion of  the  president.  Otis  v.  Ba^m^  7  Cranch, 
589. 

36.  Under  the  1 1th  section  of  the  embargo  act 
of  April  25,  1808,  the  collector  was  justified  in 
detaining  a  vessel,  by  his  honest  opinion  that 
there  was  an  intention  to  evade  the  provisions 
of  that  act.     CroweU  v.  JifFadon,  8  Cranch,  94. 

37.  If  a  collector  justify  the  detention  of  a 
vessel,  under  the  11th  section  of  the  embargo 
law  of  April  25,  1808,  he  need  not  show  that  his 
opinion  was  correct,  nor  that  he  used  reasonable 
care  and  diligence  in  ascertaining  the  facts  upon 
which  his  opmion  was  formed.  It  is  sufficient, 
that  he  honestly  entertained  the  opinion  upon 
which  he  acted.    Otis  v.  Watkins,  9  Cranch,  339. 

38.  A  bond  taken  by  virtue  of  the  1st  section 
of  the  embargo  law  of  January  9,  1808,  is  not 
void,  although  taken  by  consent  of  parties  afler 
the  vessel  had  sailed.  Speake  v.  U.  States,  9 
Cranch,  28.  The  obligors  of  such  a  bond  are 
estopped  to  deny  that  the  penalty  is  double  the 
true  value  of  the  vessel  and  cargo,  ih. 

39.  A  vessel  actually  and  iunta  fide  carried  by 
force  to  a  foreign  port  is  not  liable  to  forfeiture 
under  the  act  of  the  United  States  of  January  9, 
1806.     J%e  William  King,  2  Wheat.  148. 

40.  It  is  not  necessary  to  show  probable  cause 
fer  seizure  under  the  embargo  law  of  April  25, 
1808,  if  the  seizing  officer  acted  with  the  dis- 
charge of  his  duty  as  his  real  motive.  Otis  v. 
IFolter,  2  Wheat.  18. 

41.  The  embargo  law  of  April  25,  1808,  au- 
thorizes no  further  detention  of  the  cargo  than  is 
necessarily  dependent  upon  the  detention  of  the 

i\,  ib. 


42.  The  language  of  the  2d  section  of  the  em- 
bargo law  of  April  25, 1808,  is  so  loose  that  it  is 
impossible  to  determine  whether  any  ofience  and 
IbHeiture  were  intended  to  be  created.  At  any 
rate,  the  reference,  as  to  the  penalty,  to  the  col- 
lection law,  is  not  to  the  50th  section  of  that  law, 
which  provides  against  unlading  goods  in  the 
night.  The  Ent^prise,  Paine,  33.  Vide  The 
Active,  ib.  247. 

43.  The  provisions  of  the  act  of  congress  of 


January  9, 1808,  supplementary  to  the  general 
embargo  act,  apply  only  to  the  cargo  of  vessels 
carried  out,  and  the  homeward-bound  cargo  is 
not  liable  to  condemnation.  U.  States  v.  Brig 
James  Wells,  3  Day,  296. 

(d.)  ^nno  1809. 

44.  An  offence  punishable  by  fine  and  impris- 
onment, under  the  embargo  act  of  9th  January, 
1809,  c.  72,  was  not  saved  from  repeal  by  the 
saving  clause  of  the  2d  section  of  the  act  of  28th 
June,  1809,  c.  9,  and  the  circuit  court  has  juris- 
diction in  such  cases.  U.  States  v.  Afunn,  1  Gal- 
lis.  177. 

45.  The  act  of  1st  March,  1809,  c.  91,  applied 
to  all  goods  of  British  manufacture,  &c.,  al- 
though imported  into  a  neutral  country  before 
the  passing  of  that  act.  Ten  Hogsheads  of  Rum, 
1  Gallis.  188.     The  Rose,  ib.  211. 

46.  To  constitute  importation  against  the  act 
of  1st  March,  1809,  c.  91,  §  6,  there  must  be  a 
voluntary  arrival  within  some  port,  with  intent 
to  unlade  the  cargo.  An  arrival  is  prima  facie 
evidence  of  importation.  The  Mary,  1  Gallis. 
206.     The  Boston,  ib.  239. 

47.  The  president's  proclamation  of  9th  Au- 
gust, 1809,  was  without  legal  operation,  and  did 
not  revive  the  non-intercourse  act  of  the  1st 
March,  1809,  c.  91.     The  Orono,  1  Gallis.  137. 

48.  By  the  19th  section  of  the  act  of  1st 
March,  1809,  c.  91,  and  the  2d  section  of  the  act 
of  28th  June,  1809,  c.  9,  the  embargo  acts  were, 
as  to  future  cases,  repealed,  ib. 

49.  A  vessel  sailing  to  an  interdicted  port, 
unless  by  permission  of  the  president,  on  the 
public  service,  was  liable  to  forfeiture  under  the 
3d  section  of  the  act  of  the  28th  June,  1609,  c.  9. 
Under  the  same  act,  British  ports  were  permitted 
ports.     The  Wasp,  1  Gallis.  140. 

50.  Goods  of^  British  growth,  although  not 
liable  to  duties,  are  prohibited  from  importation 
by  the  act  of  Ist  March,  1809,  c.  91.  U,  States 
V.  The  Mars,  1  Gallis.  237. 

51.  If  British  goods  are  put  on  board  a  vessel, 
with  intent  to  import  them  into  the  United 
States,  they  are  forfeited,  under  the  act  of 
March  1,  1809,  c.  91,  whether  the  owner  in- 
tended thereby  to  violate  the  act,  or  not.  The 
Boston,  1  Gallis.  239. 

52.  A  vessel,  during  the  non-intereourse  law 
of  March  1,  1809,  took  a  cargo  at  St.  Croix, 
for  Cadiz,  with  the  intention  of  touching  ofi 
New  Haven,  on  her  way  thither,  for  provisions, 
and  of  terminating  her  voyage  in  tne  United 
States,  if,  by  law,  ;t  could  be  done.  Held,  that 
she  was  not  forfeited,  under  the  6th  section  ot 
that  law,  providing  against  putting  goods  on 
board  a  vessel  with  intention  of  importing 
them  into  the  United  States.  TTm  Jinn  Maria, 
Paine,  256. 

53.  The  Island  of  St.  Domingo  was  within 
the  act  of  congress  of  March  1,  1809,  which 
prohibited  the  importation  of  goods  from  France, 
Great  Britain,  &c.  Clark  v.  U,  States,  3  Wash. 
C.  C. 101. 

54.  The  offence  under  the  law  of  March  1, 
1809,  consists  not  in  the  importation  of  goods, 
but  in  the  intention  with  which  the  merchandise 
was  put  on  board.  U.  States  v.  The  Jfancy  and 
Caroline,  3  Wash.  C.  C.  281. 

55.  The  prohibited  articles,  the  importation, 
or  putting  on  board  of  which,  with  intent  to  im- 
port the  same,  is  made  a  cause  of  forfeiture  by 
the  5th  section  of  the  act  of  March  1,  1809,  are 
as  well  those  which  are  prohibited  on  account 
of  the  place  at  which  they  were  laden,  as  those 
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whieh  ar«  the  growth^  prodMee^  or  mam^aeiure 
of  the  oiFending  nation.  V.  Sttits  t.  TTu  JVancy 
mnd  Caroline,  3  Wash.  C.  C.  2B1. 

56.  The  non-importation  law  of  2d  March, 
1811,  which  revived  the  aot  of  lit  March,  1809, 
the  provisions  of  which  extended  to  the  posses- 
sions, as  well  as  the  colonies  and  dependencies, 
of  Great  Britain,  did  not  extend  to  the  posses- 
sions, but  only  to  the  colonies  and  dependencies, 
of  that  power.  Malta  was  not  a  dependency  of 
Great  Britain,  ik. 

57.  It  was  not  necessary  that  the  officers  of  a 
revenne  catter,  which  seized  a  vessel  for  viola- 
tion of  the  non-intercourse  act  of  1st  March, 
1809,  should,  when  they  gave  the  information, 
make  a  claim  for  a  part  of  the  forfeiture  ;  or  that 
they  should  take  anv  part  in  the  prosecution  of 
the  case,  to  entitle  them  to  a  portion  of  the  pro- 
ceeds.    Sawyer  v.  Steele^  3  Wash.  C.  C.  464. 

58.  Upon  an  indictment,  under  the  aot  of 
congress  of  January  9, 1809,  for  putting  goods 
on  board  a  carriage,  with  an  intent  to  transport 
them  out  of  the  United  States,  it  is  not  neces- 
sary that  the  jury  should  find  the  value  of  the 
goods.     U.  States  v.  Tyler,  7  Cranch,  285. 

59.  The  non-intercourse  act  of  March  1, 1809, 
was,  by  force  of  the  act  of  May  I,  1810,  and  the 
president's  proclamation  of  November  2,  1810, 
revived  on  the  2d  of  February,  1811.  Tke  Aurora, 
7  Cranch,  382.    The  Schooner  Anne,  7  Cranch,  570. 

60.  The  forfeiture  of  goods,  for  violation  of 
the  non-intercourse  act  of  March  1,  1809,  took 
place  upon  the  commission  of  the  offence,  and 
avoided  a  subsequent  sale  to  an  innocent  pur- 
chaser, although  there  might  have  been  a  regu- 
lar permit  for  landing  the  goods,  and  although 
the  duties  may  have  been  paid.  U.  States  v. 
1960  Bafs  of  Coffee,  8  Cranch,  398.  U.  States 
V.  BriganHne  Mars,  8  Cranch,  417. 

61.  Under  the  non-intercourse  act  of  1809,  a 
vessel,  sailing  from  Great  Britain,  without  a 
knowledge  of  the  war,  had  a  right  to  lay  off 
the  coast  of  the  United  States,  to  receive  in- 
structions from  her  owners,  in  New  York,  and, 
if  necessary,  to  drop  anchor,  and,  in  case  of  a 
storm,  to  make  harbor ;  and  if  prevented,  by  a 
mutiny  of  her  crew,  from  putting  out  to  sea 
again,  might  wait  in  the  waters  of  the  United 
States  for  orders.    7^  Ship  Fanny,  9  Cranch,  181 . 

62.  The  non-intercourse  act  of  June  28, 1809, 
which  requires  a  vessel,  bound  to  a  permitted 
port,  to  give  bond  not  to  go  to  a  prohibited  port, 
applies  to  vessels  in  ballast  as  well  as  vessels 
with  a  cargo  on  board.  The  Richmond,  9  Cranch, 
102. 

63.  Under  the  3d  section  of  the  act  of  con- 
gress of  the  28th  of  June,  1809,  every  vessel, 
bound  to  a  foreign  permitted  port,  was  obliged 
to  give  bonds  not  to  go  to,  or  trade  with,  any 
port  with  which  commercial  intercourse  was  not 
permitted.     The  Edward,  1  Wheat.  261. 

64.  If  articles,  the  importation  of  which  is 
forbidden,  were  taken  on  board  with  the  inten- 
tion of  importing  them,  and  with  the  owner's  or 
master's  knowledge,  the  vessel  is  forfeited,  un- 
der the  act  of  March  1, 1809,  whether  she  be 
forced  into  port  by  stress  of  weather,  or  not ; 
and  even  if  no  such  intention  existed  at  the 
time  of  loading,  the  same  consequence  will  at- 
tach to  the  foods,  if  it  shall  appear  that  the 
coming  in  of  the  vessel  was  voluntary,  on  the 
part  of  the  master.    The  A«to  York,  3  Wheat.  59. 

(e.)  Anno  1812. 

65.  Fat  cattle  are  provisions,  or  munitions  of 
war,  within  the  true  intent  and  meaning  of  the 


act  of  congreM  of  July  6,  1812,  prohibiting 
trade  with  the  enemies  of  the  United  States. 
U.  SUUss  V.  BasUr,  9  Cranch,  243. 

(f.)  Anno   1814. 

66.  The  repealing  clauses  in  the  act  of  1814,  e. 
115,  did  not  operate  strictly  as  repeals  of  the  act 
of  1st  of  March,  1811,  c.  96,  but  as  exceptions 
to  the  general  provisions  of  those  acts  in  favor 
of  British  goods  imported  in  neutral  vessels. 
U.  States  V.  Hayward,  2  Gallis.  485. 

(g.)  Atmo  1818. 

67.  The  non-intercourse  act  of  April  18, 1818* 
c.  65,  prohibits  the  coming  of  British  vessels  to 
the  ports  of  the  United  States,  from  a  British 

Sort  closed  against  the  commerce  of  the  United 
tates,  either  directly  or  through  an  open  Brttr 
ish  port ;  but  it  does  not  prohibit  the  coming  of 
such  vessels  from  a  closed  British  port,  through 
a  foreign  port,  not  British,  where  the  continuity 
of  the  voyage  is  fairly  broken.  The  Pitt,  8 
Wheat.  371. 

68.  If  a  British  ship  come  from  a  foreign  port, 
not  British,  to  a  port  of  the  United  States,  (he 
continuity  of  the  voyage  is  not  broken,  and  the 
vessel  is  not  liable  to  forfeiture,  under  the  act 
of  April  18,  1818,  c.  65,  by  touching  at  an  inter- 
mediate British  closed  port,  from  necessity,  and 
in  order  to  get  provisions,  without  trading  there. 
The  Frances  and  Eliza,  8  Wheat.  396. 

(h.)  Anno  1820—1823. 

69.  An  open  boat  is  not  a  ship,  or  vessel,  with- 
in the  purview  of  the  statutes  of  1820,  c.  122, 
and  18SS3,  c.  150,  which  prohibit  commercial  in- 
tercourse from  the  British  colonies.  U.  States 
V.  An  Open  Boat  and  Lading,  5  Mason,  120. 

70.  It  seems  that,  notwithstanding  the  statutes 
of  1820,  c.  122,  and  1823,  c.  150,  which  prohibit 
commercial  intercourse  from  the  British  colonies, 
open  British  boats  may  visit  the  United  States, 
if  not  destined  for  trade.  i&. 

71.  British  ships,  or  vessels,  excluded  from 
our  ports  by  statutes  1820,  c.  122,  and  1823,  e. 
150,  which  prohibit  commercial  intercourse  from 
the  British  colonies,  are  such  as  are  owned  by 
British  subjects,  having  a  British  domicil,  and 
sailing  under  the  British  flag,  and  not  ships,  or 
vessels,  owned  by  British  subjects,  domiciled  in 
the  United  States,  ib. 

72.  The  forfeiture,  under  the  act  of  15th 
March,  1820,  c.  122,  prohibiting  commercial  in- 
tercourse from  the  British  colonies,  in  British 
ships,  attaches  to  the  cargo  on  board  at  the  time 
the  vessel  enters,  or  attempts  to  enter,  our 
ports  ;  and  not  to  any  cargo  subsequently  taken 
on  board,  though  on  board  at  the  time  of  the 
seizure.    U.  States  v.  An  Open  Boat,  5  Mason,  232. 

73.  Under  the  act  of  15th  March,  1820,  c 
122,  prohibiting  commercial  intercourse  from 
the  British  colonies,  in  British  ships,  British 
owned  vessels  are  included  in  the  prohibition, 
although  not  registered,  or  navigated,  according 
to  the  British  navigation  and  registry  acts.  But 
open  boats,  without  depksj  are  not  included  in 
the  prohibition,  ib. 


EMBEZZLEMENT. 

1 .  A  stage  driver,  intrusted  by  his  employers 
to  carry  money,  may  be  liable  under  the  2d  sec- 
tion New  York  R.  8.  678,  §  59.  People  v.  Shsr- 
num,  10  Wend.  29P 
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2.  In  New  York,  an  indictment  for  embezzle- 
ment, under  2d  R.  S.  678,  §  59,  lies  against  one 
taking  to  his  own  use  the  money,  goods,  &c., 
of  his  master,  and  those  of  other  persons,  com- 
ing under  his  care  bj  reason  of  his  employ- 
ment.   Pemle  y.  Hemussy^  15  Wend.  147. 

3.  A  bar-keeperfraudalentlyconTerting  to  his 
own  use  a  letter  containing  money,  with  which 
he  was  sent  to  the  post-office,  is  liable  under  the 
New  York  embezzlement  act,  2d  R.  S.  678,  §  59. 
PeopU  T.  DalioHy  16  Wend.  581. 

4.  Infancy  is  not  a  good  plea  in  demurrer  to 
an  action  on  the  case  for  embezzlement.  Peigne 
y.  Smteiife,  4  M'Cord,  387. 


ENEMY  AND  ENEMY  PROPERTY. 

1.  An  alien  enemy  cannot  sustain  a  suit  in  the 
courts  of  the  United  States.  Mumf&rd  y.  Jfeftttn- 
ford^  1  Gall.  366. 

2.  A  naturalized  citizen  of  the  United  States, 
domiciled  in  the  enemy's  country  at  the  breaking 
out  of  war,  is  deemed  an  enemy,  and  his  prop- 
erty is  confiscable  as  such.  7%e  iVanm,  1 
Gall.  614. 

3.  Carrying  despatches  to  the  enemy  in  time 
of  war  is  cause  of  condemnation  of  the  yessel  so 
engaged.     Case  of  the  Tulip,  3  Wash.  C.  C.  181. 

4.  Contracts  made  by  prisoners  of  war  in  the 
enemy's  country  for  subsistence  are  binding. 
Crawford  y.  Tlu  mUiam  Penn,  3  Wash.  C.  C. 
484. 

5.  Contracts  made  with  an  alien  enemy  are 
lawful,  if  made  in  a  trade  carried  on  under  li- 
cense of  the  goyemment,  whether  they  arise  di- 
rectly or  collaterally  out  of  such  licensed  trade, 
or  if  the  enemy  with  whom  such  contract  is 
made  be  in  the  hostile  country  by  license  of  the 
goremment,  or  if  the  contract  be  a  ransom 
bond.  i6. 

6.  In  time  of  war,  property  cannot  change  its 
character  in  transitu  ;  nor  can  property  shipped 
to  become  the  property  of  an  enemy,  be  pro- 
tected by  the  neutrality  of  the  shipper.  Ths 
Ann.  Oreen,  1  Gall.  274. 

7.  A  British  subject  domiciled  in  the  United 
States,  but  temporarily  absent  at  Jamaica,  making 
a  shipment  in  time  of  peace,  does  not,  by  his  char- 
acter of  British  subject,  affect  the  property  with 
a  hostile  character  if  war  breaks  out  pending  the 
yoyage.  Otherwise,  if  such  shipment  be  mode 
pending  a  known  war.  ib. 

8.  The  property  of  citizens  taken  trading  with 
the  enemy  is  considered  as  quasi  enemy's  prop- 
erty. The  Rapid,  1  Gall.  295.  The  St.  iMVormce, 
ib.  467.      The  Joseph,  ib.  545. 

9.  A  cargo  beiongring  to  enemies,  and  found  in 
our  ports  at  the  broking  out  of  a  war,  is  confis- 
cable jure  hoUi,  without  any  special  act  of  con- 
gress anthorizing  the  seizure.  The  Emulous,  1 
GaJl.  563. 

10.  Upon  a  declaration  of  war,  the  president 
may  authorize  the  capture  of  enemy  property, 
whereyer,  by  the  law  of  nations,  it  is  liable  to 
capture,  ih. 

XX  By  the  law  of  nations,  the  debts,  credits, 
and  eorporeal  property  of  an  enenoy,  found  in 
the  country  on  the  breaking  out  of  a  war,  are 
eonfieeable.  ti. 

19.  A  shipment  by  an  enemy  shipper  to  his 
eonespondent  in  the  United  States,  to  belong  to 
the  latter  at  his  electicm,  is  liable  to  condemna- 
tion as  iMMtile  property.  The  Framis,  1  Gall. 
415. 


13.  Property  cannot  change  its  hostile  charac- 
ter in  transitu,  during  war.  The  Francis,  X 
Gall.  445. 

14.  An  election  to  take  or  not  to  take  enemy 
property  during  its  transit,  will  not  merge  the 
hostile  character  of  the  property,  ib. 

15.  All  goods  found  on  board  an  enemy's  ship 
are  presumed  to  be  enemy  property,  unless  a 
distinct  neutral  character  is  impressed  on  them. 
The  Flying  Fish,  2  Gall.  374. 

16.  Where  a  shipment  is  made  in  an  enemy's 
yessel,  in  a  yoyage  from  an  enemy's  counti^,  it  is 
presumed  to  belong  to  enemies  unless  a  distinct 
neutral  character  oe  impressed  upon  it.  The 
S.  J.  Indiano,  2  Gall.  268. 

17.  Where  the  property  is  shipped  in  an  ene- 
my's yessel,  the  presumption  of  its  being  ene- 
my's property  can  only  be  repelled  by  strong 
and  clear  proofs  of  a  neutral  interest.  The  Lainr 
don  Packet,  1  Mason,  14. 

18.  After  a  declaration  of  war,  an  American 
citizen  cannot  lawfully  send  a  yessel  to  the  ene- 
my's country  to  bring  away  his  property ;  and 
if  he  does,  tne  property  may  be  captured  and 
condemned  as  enemy  property.  The  Rapid,  8 
Cranch,  155. 

19.  A  yessel  owned  by  citizens  of  the  United 
States,  on  her  yoyage  from  Naples  to  the  United 
States,  heard  of  the  declaration  of  war  between 
the  United  States  and  Great  Britain ;  and  haying 
a  British  license  to  carry  her  cargo  to  Great 
Britain,  changed  her  course  to  that  country. 
She  was  captured  by  the  British,  libelled,  and 
acquitted  upon  her  license.  She  then  sold  her 
car^ro,  purchased  a  return  carffo,  sailed  for  the 
United  States,  and  was  captured  by  an  American 
cruiser.  Held,  that  she  was  good  prize.  The 
Alexander,  8  Cranch,  169. 

20.  The  produce  of  an- enemy's  colony  is  to  be 
considered  as  hostile  property,  so  long  as  it  be- 
longs to  the  owner  of  the  soil,  whateyer  may 
be  his  national  character  in  other  respects,  or 
whateyer  may  be  his  place  of  residence.  Thirty 
Hogsheads  of  Sugar  y.  Boyle,  9  Cranch,  191.  An 
island  in  the  temporary  occupation  of  the  ene- 
my is  to  be  considered  as  an  enemy's  colony  for 
this  purpose  of  ascertaining  the  character  of  the 
property,  ib, 

21:  Shipments  made  by  merchants,  actually 
domiciled  in  an  enemy's  country  at  the  break- 
ing out  of  a  war,  partake  of  the  nature  of  enemy 
trade,  and,  as  such,  are  subject  to  capture.  The 
Mary  and  Susan,  1  Wheat.  46. 

22.  Goods  were  shipped  by  a  house  in  Liyer- 
pool  to  a  house  in  Rio  Janeiro,  which  was  com- 
posed of  the  same  indiyiduals,  ^*  by  order  and  for 
account  of"  A.  In  a  letter  accompanying  the 
bill  of  lading,  the  shippers  wrote  to  the  consign- 
ees, that  they  found  A's  orders  for  goods  would 
far  exceed  the  amounts  of  his  shipments ; 
"  therefore  we  consign  the  whole  to  you,  that 
you  may  come  to  a  proper  understanding  with 
him."  The  goods  were  captured,  and  were  held 
to  be,  during  their  transit,  the  property,  and  at 
the  risk,  of  the  enemy  shippers,  and  therefore 
subject  to  condemnation.  The  S.  J.  Indiano,  1 
Wheat.  208. 

23.  Merchants  in  New  York  shipped  Ameri- 
can goods  to  merchants  in  France  m  American 
ships,  the  consignors,  by  agreement,  taking  all 
risks  until  deliyered  at  St.  v  allery,  at  eight  per 
cent,  commission,  payment  to  be  made  on  such 
deliyery.  The  goods  were  captured  by  the 
British,  and  condemned  as  French  property. 
In  an  action  on  a  policy  of  insurance,  effected 
by  the  consignors,  it  was  held,  that  the  property 
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of  the  goods  wu  in  the  eonmigaon  until  deliy- 
erj,  and  therefore  nentral.  Ludlow  t.  Botnu^  1 
Johns.  1. 


ERROR. 

I.  In  what  Casetf  and  to  what  Camrto  it  Ueo. 
U.  For  what  DrfeeU  it  UeM.    (a.)  In  doU  Cases. 


(b.)  In  criminal  Cases. 
.  Of  the  Operation  of  the  Writ. 


ill 

IV.  Cf  the  Proceedings,  (a.)  Ofthe  Writ,  Ser- 
vice, Return,  ^.  (b.)  Cf  the  Parties. 
(c.)  Of  the  Assignment  of  Errors. 
(d.)  Of  the  Pleadings,  (e.)  Of  the  Rec- 
ord,    (f.)  Of  other  Mattors. 

V.  Of  Release  of  Errors,  and  when  they  will  be 
cured. 

Vi.  Of  the  Judgmout. 

1.    In  what  Cases,  and  to  what  Courts  it  lies. 
See  infra,  II. 

1.  The  supreme  judicial  court  of  Massachu- 
setts^ from  the  powers  given  it,  has  a  general 
jurisdiction  to  correct  errors  in  the  proceedings 
of  inferior  courts,  either  by  writ  of  error,  or  cer- 
tiorari, according  to  the  nature  of  those  pro- 
ceedings, in  all  cases  where  another  remedy  for 
the  party  afferieyed  is  not  proyided.  Savage  y. 
GulUver,  4  Jnass.  171. 

2.  If  the  judgment  complained  of  was  ren- 
dered  by  a  court  proceeding  according  to  the 
course  of  the  common  law,  a  writ  of  error  lies. 
Commonwealth  y.  Ellis,  11  Mass.  462.  Cooke, 
petUioner,  15  Pick.  234. 

3.  A  writ  of  error  is  a  writ  of  riebt,  nantable 
ez  debilo  justUut.  Skipwith  y.  Hm,  2  Mass.  35. 
Droume  y.  Stimpson,  ib.  441 .  Pembroke  y .  Ahin^- 
ton,  ib.  142.  Nor  can  the  court  of  chancery,  m 
New  York,  refuse  to  grant  it,  except  in  a  capital 
case.     Yates  y.  The  People,  6  Johns.  337. 

4.  If  a  judgment  is  erroneous,  it  can  be  im- 
peached by  writ  of  error.  CoUey  y.  Latimer,  5 
S.  &  R.  211. 

5.  And  it  is  the  proper  process  to  correct  the 
errors  of  the  district  court  of  the  United  States, 
in  common-law  actions.  U.  Staies  y.  Wonson,  1 
Gall  is.  5. 

6.  The  writ  of  error  is  unknown  in  South 
Carolina ;  the  same  end  is  attained  by  motion  in 
the  constitutional  court  of  appeals.    2  Bay,  333. 

7.  Error  lies  only  on  what  appears  of  record. 
Ashburton  y.  Durkee,  2  Chip.  20. 

8.  Error  will  not  lie  upon  what  is  matter  of 
discretion  in  a  court.  Wall  y.  Wall,  2  Har.  & 
Gill,  79.  Romaine  y.  Jforris,  3  Halst.  80.  Chase 
y.  Davis,  7  Verm.  476.     EdgM  y.  Bennett,  ib. 

Oo4. 

9.  The  granting  or  refusal  of  a  new  trial,  on  a 
petition  for  that  purpose,  is  a  matter  of  discretion, 
and  therefore  not  a  subject  of  error.  Ma^iU  y. 
Lyman,  6  Conn.  59.  Lewis  y.  Uawley,  1  ib.  49. 
Kimball  v.  Cady,-  Kirby,41.  Anderson  y.  State, 
5  Har.  &>  J.  174.  Marine  Ins.  Co.  y.  Hodgson,  6 
Cranch,  206.  Marine  Ins.  Co.  y.  Young,  5  ib. 
187.  Henderson  y.  Moore,  ib.  11.  Clemsen  y. 
Krvper,  Breese,  162.  Ctdlins  y.  Claypole,  ib. 
164.  Street  y.  Blue,  ib.  201.  Vernon  y.  May,  ib. 
229.  Aliter,  in  Indiana  and  Missouri.  Goldsby 
y.  Robertson,  1  Blackf.  21.  State  y.  Bird,  1  Mis. 
585. 

10.  So  the  allowance  or  disallowance  of  an 
amendment,  in  a  particular  case  within  the  gen- 
eral power  of  the  court,  is  not  ground  of  error. 
Merriam  y.  Langdon,  10  Conn.  460.     Chirac  v. 


Rehuker,  11  Wheat.  280.  Marine  Hs  Co.  y. 
Hodgson,  6  Cranch,  206.  Stearns  y.  BarrM,  1 
Mason,  153. 

11.  Nor  is  the  disallowance  of  a  motion  to 
withdraw  the  general  issue.  BtJbes  y.  Stsd,  2 
Verm.  314. 

12.  Nor  a  refusal  to  strike  out  a  plea  on  mo- 
ticm.    Johnson  y.  Wren,  3  Stew.  172. 

13.  Nor  does  error  lie  to  the  court  below,  for 
its  refusal  to  continue  a  cause.  Marine  Ins.  Co. 
y.  Hodgson,  6  Cranch,  206.  Owings  y.  Beall,  1 
Litt.  257.     Woods  y.  Young,  4  Cranch,  236. 

14.  It  seems,  howeyer,  that  cases  may  some- 
times  occur  where  the  refusal  of  the  court  below 
to  grant  a  continuance  can  be  assigned  for  er- 
ror.    Fuller  y.  The  State,  1  Blackf.  &. 

15.  Where  a  justice,  in  New  York,  in  a  cause 
before  him,  suspended  the  trial  after  it  had  been 
commenced,  for  20  hours,  in  order  to  allow  one 
of  the  parties  to  produce  further  proof,  it  was 
held  an  abuse  of  discretion,  and  sufficient  for 
reyersing  the  judgment.  Gresn  y.  Angel,  13 
Johns.  469. 

16.  Where  the  trial  of  a  cause  before  a  justice, 
in  New  York,  after  beinf  commenced,  was  sus- 
pended for  a  time,  and  when  resumed,  the  plain- 
tiff did  not  appear,  it  was  held,  that  it  was  a 
discontinuance,  and  that  the  justice  could  not 
proceed  with  the  trial,  ib.  But  see  Myer  y. 
Fisher,  15  Johns.  504.  Baldwin  y.  Carter^  ib. 
496. 

17.  In  Tennessee,  to  produce  the  reyersal  of  a 
judgment  of  a  court  below,  for  a  refusal  to  con- 
tinue a  cause,  it  must  clearly  appear  that  that 
court  erred.  Comwell  y.  Tennessee,  Mart.  &> 
Yerg.  147. 

18.  So  a  refusal  by  the  court  to  reinstate  a 
case,  which  has  been  legally  dismissed,  is  no 

f  round  of  error.     Welch  y.  MandevUle,  7  Cranch, 
52.     U.  States  y.  Evans,  5  ib.  280. 

19.  So  the  direction  of  the  court,  as  to  the  time 
and  order  of  admitting  evidence  in  the  trial  of 
a  cause,  is  no  ground  for  a  writ  of  error.  Doane 
y.  Cummins,  11  Conn.  152. 

20.  So,  in  Virginia,  it  is  not  error  to  reject  such 
of  the  pleas,  which  are  offered  on  setting  aside 
an  office  judgment,  as  do  not  go  to  the  merits  of 
the  action.     Wyche  Y.Macklin,  2  Rand.  426. 

21.  So  error  does  not  lie  on  a  judgment  for 
costs.  Dutton  y.  Trat^,  4  Conn.  79.  Harmon 
y.  Broome,  1  Tyler,  415. 

22.  But,  in  Massachusetts,  a  writ  of  error  lies, 
to  reyerse  a  judgment  rendered  upon  a  bill  of 
costs,  if  a  mistaJLe  be  made  in  the  taxation  of 
such  bill.  Field  v.  Mass.  Turnpike  Corp.  5  Mass. 
389.  WaUe  v.  Garland,  7  ib.  453.  T^^iiuis  y 
Sever,  12  ib.  379. 

23.  In  Kentucky,  to  correct  an  erroneous  tax- 
ation of  costs,  the  proper  remedy  is  not  by  a 
writ  of  error  on  the  judgment  for  costs,  but  by  a 
motion  against  the  clerk.  WiUiams  y.  Jacknutn^ 
2  J.  J.  M^h.  352. 

24.  Nor  for  the  manner  in  which  a  court  be- 
low made  up  a  feigned  issue.  JYief  y.  Barr,  14  S. 
&R.166. 

25.  Nor  on  an  order  of  a  court  below,  dischar- 

fing  a  juror.  Eichelberger  y.  Jdckolson,  1  S.  dkR. 
30.  Nor  is  the  mere  rejection  of  a  juror,  for 
insufficient  cause,  ayailable  in  error.  Tatsan  y. 
Young,  1  Port.  296. 

26.  Nor  for  a  refusal,  by  the  court,  to  giTe  in- 
struction upon  an  abstract  point.  ^ton  y. 
Lenox,  5  Rand.  31.  Hamilton  y.  RussM,  1 
Cranch,  309.     Brown  y.  Wilson,  1  Litt.  229. 

27.  So  the  decision  of  an  inferior  court,  oyer- 
ruling  a  motion,  made  without  any  proof  of  the 
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foeU  fm  which  it  is  flmnded,  is  no  ground  of 
error.  Dielurson  y.  Tomlman^  2  Stew,  dt 
Port.  53. 

28.  So,  in  New  Jersej,  error  will  not  lie  on  an 
order  of  the  court  of  common  pleu,  letting  aside' 
an  amercement.  Klins  ▼.  Ptmberton^  2  Halst. 
438. 

29.  A  writ  of  error  does  not  lie  npon  a  jndg- 
ment  of  a  lower  conrt,  firom  which  judgment  an 
appeal  may  be  taken.  Savage  y.  ChdUvtt^  4 
MasB.  171.  Janis  y.  Blanekardj  6  ib.  4.  Ckam^ 
mon  T.  Brooks^  9  ib.  228.  Mtdcaif  y.  SwOt^  1 
».  Hanu>.  338. 

30.  If,  howeyer,  the  aggrieyed  party,  without 
an  J  laches  on  hia  part,  cannot  ayail  nimBelf  of 
an  appeal,  he  is  entitled  to  a  writ  of  error. 
VaUer  y.  Harty  11  Mass.  300.  Pvftumi  y. 
Chwrchm,  4  ib.  516.  Smith  y.  Aiee,  11  ib.  507. 
Skipwth  y.  BOly  2  ib.  35. 

31.  Thus  a  writ  of  error  lies  to  reyerse  a  judg- 
ment against  an  infant,  where  an  appeal  lay, 
since  the  infant  could  not  appeals  VdLUr  y.  /fart, 
11  Mass.  300. 

32.  So,  if  a  party  to  an  action,  pending  in  the 
court  of  common  pleas,  enters  into  an  agreement 
that  he  will  not  appeal  from  the  judgment  of  that 
court,  he  will  neyertheless  be  entitled  to  his  writ 
of  error,  although  he  might  haye  appealed  if  he 
had  not  waiyed  his  right.  Pvtnam  y.  CkurckiUy 
4  Mass.  516. 

33.  So  a  writ  of  error  lies  on  a  judgment  of 
the  court  of  common  pleas,  rendered  against  the 
defendant  by  default,  who  had  no  notice  of  the 
suit.  SIdpwUk  y.  HiU,  2  Mass.  35.  Smith  y. 
Aice,  11  ib.  507.  Qay  y.  RUhardsony  18  Pick. 
417.  TluOeher  y.  MiUerj  11  Mass.  413.  TTuUehtr 
y.JIftUer,  13ib.270. 

34.  In  Massachusetts,  a  writ  of  error  will  lie  to 
rererse  a  judgment  rendered  against  a  sole  de- 
fendant, who  was  out  of  the  commonwealth  at 
the  time  of  the  seryice  of  the  writ,  and  who  had 
no  notice  of  the  suit,  unless  the  action  be  con- 
tinned  according  to  the  statute  of  1797,  c.  50. 
Smith  y.  Riee,  11  Mass.  507.  Blanchard  y.  fl^Hd, 
lib.  342. 

35.  Judgment  against  a  defendant  out  of  the 
ctate  is  condusiye  eyidence  of  the  notice  to  him 
required  by  the  Vermont  judiciary  act,  and  the 
mode  of  notice  not  being  of  record,  error  does 
not  lie  for  its  insufficiency.  Oteott  y.  ButehinSj 
4  Verm.  17. 

36.  A  party  ageneyed  by  a  judgment,  rendered 
cm  deftult,  may  be  relieyed  on  error  if  the  dec- 
laration be  insufficient.  P&rry  y.  Ooodwin,  6 
MaM.  498. 

37.  A  judgment  against  an  infant  may  be  re- 
yeraed  aner  he  has  come  to  fhll  age,  except  in 
eases  of  real  actions,  and  fines  and  recoyeries, 
whteh  are,  in  their  operation,  mere  modes  of  as- 
surance ;  and  the  fact,  whether  he  is  of  full  age, 
must  be  tried  per  pais^  and  not  by  inspection. 
Sihttr  y.  Shdback,  1  Dall.  165. 

38.  In  New  Hampshire,  a  writ  of  error  lies  to 
reyerse  an  order  of  the  court  of  common  pleas, 
arretfting  judgment  in  an  action.  Fawtr  y.  pyU 
IrrUk^b  ll.  fifamp.  358.  So,  also,  in  Missouri 
and  Pennsylyania.  Aote  y.  Foster,  2  Mis.  210. 
Bemjmmm  y.  Armstrong,  2  S.  &  R.  392. 

3&.  In  Connecticut,  «  writ  of  error  lies  to  the 
superior  court,  to  reyise  the  judgment  of  a  court 
below,  under  the  statute  in  relation  to  forcible 
entry  and  detainer.  Jhitton  y.  IVaey,  4  Conn. 
79.     StmaH  y.  Pierce,  1  Root,  75. 

40.  In  Massachusetts,  a  writ  of  error  lies  on 
a  judgment  of  the  common  pleas  rendered  on  a 
report  of  referees,  under  a  submissioa  before  a 
yoL.  II.  21 


justice  of  the  peace,  pursuant  to  statute.    Shori 
y.  PraU,  6  Mass.  496. 

41.  So,  in  Pennsylyania,  a  writ  of  error  lies  to 
an  award  of  arbitrators,  on  which  judgment  has 
been  entered  in  the  common  pleas.  Lewie  y. 
England,  4  Binn.  5. 

42.  In  New  Hampshire,  error  lies  to  reyerse  a 
judgment  rendered  upon  a  report  of  referees^ 
made  under  a  rule  entered  into  befere  a  justice 
of  the  peace,  pursuant  to  their  stetute  of  June 
21,  1797.    Huee  y.  Grimes,  2  N.  Hamp.  206. 

43.  Such  judgmente  are  within  the  statute 
limiting  the  bringing  of  write  of  error  to  three 
years,  where  judgments  haye  been  rendered  in 
any  real  or  personal  action,  although  the  stetute 
of  1797  was  passed  alter  that  stetute.  ik, 

44.  A  writ  of  error  does  not  lie  to  the  appoint* 
ment  of  a  clerk  of  the  county  court,  such  ap- 
pointment heing  an  ezecutiye,  and  not  a  ju- 
dicial office.  Taylor  y.  Comm.  3  J.  J.  Marsh. 
401. 

45.  Neither  the  reporte  of  the  judge,  nor  thtf 
reason  giyen  for  the  final  opinion  of  the  court, 
nor  the  papers  and  documento  filed  in  the  casCf 
are  part  of  the  record  upon  Which  a  writ  of  error 
may  be  founded.  CooUdge  y.  Inglee,  13  Mass. 
26.  ATFadden  y.  OHs,  6  Mass.  323.  Storer  y. 
White,  7  Mass.  448.  Pierce  y.  Jldams,  8  Mass. 
383* 

46.  Thus  a  note  filed  in  a  case,  as  eyidence  in 
support  of  the  plaintiff's  action,  or  to  proye  his 
damages  upon  default,  is  not  part  of  the  record, 
and  Uie  court  cannot  take  notice  of  it  Upon  a 
writ  of  error  brought  to  reyerse  a  judsment,  on 
the  ground  that  illegal  eyidence  was  aidmitted  in 
support  of  the  action,  or  in  assessment  of  dam* 

3 [res.     Storer  y.  White,  7  Mass.  448.    Pierce  y. 
dams,  8  Mass.  383. 

47.  A  writ  of  error  will  not  lie  until  after  final 
judgment.  Harris  y.  Kr^s,  Minor,  184.  Drovme 
y.  Stimpson,  2  Mass.  445.  McLaren  y.  ^Uen, 
Minor,  117. 

48.  Nor  will  it  lie  against  a  judgment  in  abate* 
ment,  until  the  final  judgment  is  giyen.  Jhmham 
y.  Braiiman,  1  Root,  551.  « 

49.  Nor  against  an  interlocutory  sentence,  or 
order,  until  a  final  trial  is  had  in  the  cause.  Car" 
venter  y.  Childs,  1  Root,  181.  Bay  y.  Fiteh,  ib. 
290. 

50.  Error  will  not  lie  where  the  judgment  is 
arrested  for  the  insufficiency  of  the  declaration, 
for  there  is  no  judgment  to  be  affirmed  or  re- 
yersed  in  the  case.  Home  y.  Barney,  19  Johns. 
247. 

51.  Nor  will  it  lie  f^om  ail  order  granting  a 
writ  of  prohibition,  that  beinir  but  the  commence- 
ment of  the  proceeding.  Lawless  y.  Reese,  3 
Bibb,  479. 

52.  But  any  decision,  order,  or  decree,  of  the 
circuit  court,  which  pute  an  end  to  the  proceed- 
ings between  the  parties  to  a  cause  in  that  court, 
may  be  reyersed  upon  appeal  or  writ  of  error. 
HiU  y.  Youn^,  3  Mis.  337. 

53.  If  an  inferior  court  oyerrule  a  motion  to 
amend  a  former  judgment  of  that  court,  and 
award  costa  against  the  moying  party,  the  judg- 
ment is  final,  and  will  support  a  writ  of  error. 
WUksrson  y.  OoldthwaiU,  1  Stew.  A  Port.  169. 
So  of  the  decision,  on  motion  to  quash  an  execu- 
tion. Tomheckbee  Bank  y.  Strong's  Executors,  1 
Stew.  A  Port.  187. 

54.  In  Tennessee,  where  a  judgment  of  a 
county  court  is  reyersed  by  defendant  be  bw,  but 
without  a  trial  de  novo  in  the  circuit  court,  or 
an  order  remanding  the  cause  to  the  county 
court,  it  is  such  a  final  judgn^eiit  as  will  sustain 
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a  writ  of  error  to  the  supreme  court.    Barker  ▼. 
HaU,  M&rt.  &  Terg.  183. 

55.  A  decree  awarding  a  new  trial  to  com- 
plainants, on  certain  conditions,  is  not  snch  a 
final  decree  as  allows  a  writ  of  error  to  the  su- 
preme court.     Lea  v.  Kelly^  15  Pet.  213. 

56.  A  writ  of  error  will  not  lie  on  a  judgment 
on  confession,  for  the  want  of  a  writ  and  declara- 
tion.    Caller  y.  Densony  Minor,  19. 

57.  Nor  on  an  order  dissolving  an  injunction. 
Johnson  t.  Henry,  Minor,  13. 

58.  A  writ  of  error  will  lie  where  a  motion  to 
set  aside  a  nonsuit  is  refUsed,  although  the 
nonsuit  was  yoluntarj.  Graham  t.  Green,  4 
Hayw.  187.  CoUins  v.  Bowmen,  2  Mis.  195. 
English  ▼.  MuUafmhy,  1  Mis.  780.  Haight  t. 
Morris,  2  Halst.  289.  Lovell  r.  Everton,  11  Johns. 
52.  WiUson  y.  Foree,  6  Johns.  110.  But  see 
Evans  y.  PhUUps,  4  Wheat.  73.  Cain  v.  Byrd,  1 
Stew.  189. 

59.  Where  the  court  of  common  pleas,  in  New 
Tork,  reftised  to  nonsuit  a  plaintiff,  on  motion 
of  a  defendant,  the  evidence  entirely  failing  to 
support  the  plaintiff's  case,  it  was  held,  that  a 
writ  of  error  would  lie.  Foot  y.  SaHn,  19  Johns. 
154. 

60.  One  who  has  obtained  a  judgment  in  his 
favor,  and  collected  it,  cannot  reverse  it  on  writ 
of  error.     LaughUn  v.  Peebles,  1  Pennsyl.  114. 

61.  An  erroneous  instruction  of  a  judge,  which 
works  no  prejudice  to  the  party,  forms  no  ground 
of  reversal  of  the  judgment.  Bosley  v.  Chesa- 
peake Ins.  Co.  3  Gill  A  Johns.  450. 

62.  Where  a  party  has  sustained  no  injury  by 
the  rejection  of  admissible  testimony,  he  cannot 
avail  himself  of  the  mistake,  to  reverse  the  judg- 
ment.    Smith  V.  Ruecastle,  2  Halat.  357. 

63.  A  writ  of  error  will  not  lie  to  reverse  a 
judgment  on  account  of  an  error  in  favor  of  the 
party  applying.  Sterret  v.  Creed,  2  Ham.  343. 
Trabue  v.  MKettrick,  4  Bibb,  180.  Hughes  v. 
SHckney,  13  Wend.  280.  Henry  v.  Smoot,  Mi- 
not,  18.  Cin>ey  v.  The  State,  4  Port.  186.  Ham- 
miU  V.  BuOett,  1  Call,  567. 

64.  Noc  will  a  judgment  be  reversed  on  a  writ 
of  error,  where  it  appears  that  the  plaintiff  sus- 
tained no  injury  from  the  error.  Overley  v.  Paine, 
3  J.  J.  Marsh.  717. 

65.  Nor  can  a  party  assign  his  own  fault  in 
pleading  for  error.  Luekett  v.  Austin,  4  Bibb, 
181. 

66.  Nor  can  he  take  advantage  of  his  own  er- 
ror  or  irregularity  in  the  court  below.  Kincaid 
V.  Higgins,  1  Bibb,  396. 

67.  But  he  may  reverse  his  own  judgment  for 
error,  if  injustice  has  been  done  him  in  the  court 
below.  Ingals  v.  Lord,  1  Cow.  240.  SarUs  v. 
HyaU,  ib.  S»3. 

68.  A  misjoinder  of  a  party  should  be  pleaded 
.n  abatement,  and  cannot  be  assigned  as  error. 
Logan  v.  Cloyd,  1  A.  K.  Marsh.  201. 

69.  A  writ  of  error  will  not  lie  upon  the  order 
or  decision  of  the  supreme  court,  in  New  Tork, 
on  a  motion  made  to  set  aside  or  quash  an  exe- 
cution. Brooks  V.  Hunt,  17  Johns.  484.  Evans 
V.  Gee,  14  Pet.  1. 

70.  If  a  writ  of  audita  querela  has  been  applied 
for  and  obtained,  it  is  a  waiver  of  the  parties' 
right  to  bring  a  writ  of  error.  Brooks  v.  Hunt^ 
17  Johns.  484. 

71.  A  writ  of  error  does  not  lie  on  an  order  for 
executing  process  issued  by  the  circuit  court  of 
Xiouisiana,  on  the  non-payment  of  a  mortgage 
debt,  without  process  for  the  appearance  of  the 
mortgagors,  who  were  non-residents.  Lsw  v. 
Fit:^atriek,  16  Pet.  167 


72.  In  New  Tork,  a  writ  of  error  does  not  lit 
upon  the  refusal  of  the  supreme  court  to  gnat 
a  peremptory  mandamus,  when  applicaUon  ii 
made  by  motion;  it  lies  only  for  the  relator, 
when  judgment  is  pronounced  afler  issue  joined 
upon  plea  or  demurrer,  interposed  upon  the 
coming  in  of  the  return  to  the  alternative  man- 
damus.    People  V.  Brooklyn,  13  Wend.  130. 

73.  A  judgment  refusing  a  peremptory  manda- 
mus will  not  be  reversed,  unless  it  appears  from 
the  record  that  the  alternative  mandamus  was, 
upon  its  face,  prima  facie,  sufficient  to  entitle 
the  relator  to  the  relief  sought,  ib. 

74.  A  writ  of  error  does  not  lie  on  the  refusal 
of  the  supreme  court  to  set  aside  the  decision  of 
trustees  under  the  absconding  debtor  act.  J% 
the  MtUter  ofJ^egus,  10  Wend.  34. 

75.  A  writ  of  error  does  not  lie  to  reverse  a 
judgment  rendered  against  a  defendant  out  of 
the  state,  because  the  plaintiff  sued  out  execu- 
tion without  giving  bond  according  to  the  stat- 
ute of  Massacnusetts  of  1797,  c.  50.  Johnson  t. 
Harvey,  4  Mass.  483. 

76.  Error  will  not  lie  to  reverse  the  judgment 
of  an  inferior  court,  on  the  merits  of  a  case,  be- 
cause the  defendant  has  merely  stated  the  nanus 
of  his  pleas,  without  writing  them  out  in  full. 
Clark  v.  Bostick,  2  Stew.  &  Port.  66. 

77.  Where,  in  an  action  against  three,  two  ate 
defaulted,  and  the  third  has  judgment  in  his  favor, 
but  there  is  no  judgment,  or  motion  for  judg- 
ment, as  to  the  two,  no  writ  of  error  will  l>e. 
Kellar  v.  TiUy,  3  Dana,  443. 

78.  An  order  of  a  court  of  law,  setting  off  one 
judgment  against  another,  is  not  subject  to  re- 
vision in  error.  Scott  v.  Rivers,  1  Stew.  &  Port. 
24. 

79.  In  New  Tork,  a  writ  of  error  will  not  lie 
upon  a  judgment  of  the  supreme  court,  wben 
rendered  on  a  default.  Colden  v.  Kniekerboek" 
er,  2  Cow.  31.  If  brought,  the  proper  dispo- 
sition of  the  case  is,  not  to  affirm  or  reverse  the 
proceedings,  but  to  dismiss  the  writ  of  error,  ib. 

80.  Error  lies  to  a  justice's  judgment  in  a 
landlord  and  tenant  case.  Clarke  v.  Patterson,  6 
Binn.  128. 

81.  And  it  is  the  mode  of  correcting  a  judg- 
ment rendered  by  a  justice  beyond  his  jurisdic- 
tion.    Walker  v.  Lyon,  3  Pennsyl.  98. 

82.  A  writ  of  error  lies  to  reduce  the  amount 
of  a  judgment  rendered  in  an  inferior  court. 
Fitzgerald  v.  CaXdweU,  Addis.  119. 

83.  A  bill  of  exceptions,  bringing  up  the 
whole  cause,  can  be  no  legal  foundation  for  a 
writ  of  error.  Wadsworth  v.  Sanford,  Kirby, 
466. 

84.'  A  case  .cannot  be  brought  from  the  circuit 
court,  in  error,  upon  an  agreed  statement  of 
facU.  Keene  v.  Whitaker,  13  Pet.  459.  U.  States 
V.  EUason,  16  Pet.  291. 

85.  So,  in  Massachusetts,  error  does  not  lie 
upon  a  judgment  rendered  on  a  case  stated  and 
submitted  by  the  parties  to  the  opinion  of  the 
court.  Alfred  v.  Saco,  7  Mass.  380.  Carroll  v. 
Richardson,  9  Mass.  329.  Gray  v.  Storer,  10 
Mass.  163.  Wellington  v.  Stratum,  11  Mass.  394. 
So,  also,  in  Vermont.  JVbfr/e  v.  Jetoett,  2  Chip. 
36. 

86.  Where  error  is  brought  to,  or  an  appeal 
taken  from,  a  judgment  on  a  case  stated,  the 
upper  court  will  not  revise  the  decision  of  the 
court  below  on  such  facts.  The  statement  of 
the  case  is  considered  as  an  agreement  to  abide 
by  the  decision  on  such  facts.  Carroll  t.  Riek- 
ardson,  9  Mass.  329.  Wellington  ▼.  Strattan,  11 
Mass.  394. 
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87  Where  matter  of  fact  is  iiibmitted  to  the 
decision  of  the  court,  neither  party  can  sustain 
&  writ  of  error  on  their  decision  Reynolds  y. 
Rogers,  5  Ham.  169. 

88.  Error  lies  on  a  scire  facias  on  a  former 
judgment,  or  against  executors  or  administra- 
tor!, or  against  bail.  Johnson  y.  Harvey,  4  Mass. 
483. 

89.  Error  lies  to  set  aside  an  execution,  sued 
out  on  a  recognizance  for  the  payment  of  debt, 
taken  before  a  justice  of  the  peace,  agreeably  to 
the  Massachusetts  sUtute  of  1782,  c.  21.  ib, 

90.  No  writ  of  error  lies  to  reexamine  a  ques- 
tion of  fact,  depending  upon  eyidence  in  the  ori- 
ginal suit,  nor  a  mixed  question  of  law  and  fact. 
Campbell  v.  Patterson,  7  Verm.  86. 

91.  A  recoyered  judgment  in  the  conunon 
pleas  against  B.  B  brought  error  to  the  supreme 
conrt,  who  reyersed  the  judgment,  and  ordered 
a  venire  de  novo,  in  the  mean  time,  A  had  col- 
lected  his  judgment  below.  B  then  took  a  writ 
of  restitution  and  an  execution  for  his  costs  in 
the  sapreme  court,  and  the  money  collected  in 
the  common  pleas  was  restored,  and  the  costs  in 
the  supreme  court  collected.  B  then  compelled 
A,  bj  rule  in  the  common  pleas,  to  go  to  trial  on 
the  sentrs  de  novo,  who  went  on  accordingly, 
and  obtained  a  second  yerdict  and  judgment 
against  B,  and  then  A  brought  a  writ  of  error 
from  the  judgment  of  the  supreme  court.  Held, 
that  he  had  a  right  to  his  writ  of  error,  and  that 
his  proceedings  in  the  common  pleas  were  no 
waiver  of  his  right  to  bring  error.  Pinney  y. 
GUason,  9  Cow.  635. 

98.  A  writ  of  error  does  not  lie,  upon  a  process 
Defore  the  court  of  common  pleas  to  procure  an 
ahatement  of  taxes,  under  the  New  Hampshire 
statute  of  February  8,  1791 ;  nor  will  the  su- 
preme court  quash  such  proceedings,  when 
brooffht  before  them  on  writ  of  error.  Durham 
T.  Tfumson,  2  N.  Hamp.  166. 

93.  llie  issue  of  nul  tiel  record  is  an  issue  of 
fiust,  and,  as  such,  no  writ  of  error  lies  from  the 
jodgment  of  the  district  court,  on  that  fact,  to 
the  circuit  court,  under  the  judiciary  act  of  24th 
September,  1789,  c.  20,  §  22.  U.  States  y.  Cook, 
2  Mason,  22. 

94.  Cases  brought  before  the  supreme  court 
of  Vermont,  on  exceptions,  stand  as  upon  a  writ 
of  error.    Penniman  ▼.  Patehin,  5  Verm.  346. 

95.  A  judgment  rendered  by  default  against 
an  infant,  in  an  acti<m  on  a  promissory  note, 
may  be  reyersed  on  writ  of  error.  Knapp  y. 
Crosby,  1  Mass.  479. 

96.  A  writ  of  error  cannot  be  maintained  on  a 
judgment  founded  on  a  tort  after  the  death  of 
the  tortfeasor.    Barret  y.  Gaston,  Breesc,  196. 

97.  Where  one  of  two  defendants  dies  before 
s  judgment  rendered  against  both,  the  error  can 
only  be  corrected  in  the  court  where  the  judg- 
ment  was  rendered,  by  writ  of  error  coram  nobis. 
CaUoway  y.  Jfifmtg,  1  Mis.  223. 

98.  A  writ  of  error  will  lie  from  that  part  of  a 
decree  in  a  diyorce  case  which  relates  to  the  di- 
▼ision  of  the  estate,  but  not  from  the  decree 
granting  the  diyorce.   Thomberry  y.  Thomberry, 

99.  The  decrees  of  the  supreme  court  of  Con- 
necticnt,  in  cases  of  diyorce,  may  be  reyised  on 
error.    Benton  v.  Benton,  1  Day,  J 1 1. 

100.  The  courts  of  common  pleas,  in  New 
York,  cannot  grant  writs  of.  error  coram  no- 
bis. People  y.  Common  Pleas  of  Oneida,  20 
Johns.  22. 

101.  A  writ  of  error  lies  to  the  supreme  court 
vf  the  United  States  to  reyerse  the  proceedings 


under  a  mandamus  of  the  circuit  court.     Ward 
y.  Gregory,  7  Pet.  633. 

102.  A  judgment  in  a  writ  of  error  coram  no- 
bis, deliyered  in  the  Kentucky  circuit  court, 
cannot  be  reyiewed  in  the  United  States  court 
by  writ  of  error.  Pickett  y.  Legenoood,  7  Pet. 
144. 

103.  A  writ  of  error  will  not  lie  to  a  circuit 
court  of  the  United  States  for  refusing  to  grant 
a  writ  of  venditioni  exponas,  issued  on  a  judg- 
ment  obtained  in  that  court.  Boyle  y.  Zaehane, 
6  Pet.  648. 

104.  A  writ  of  error  lies  to  the  supreme  court 
of  the  United  States,  where  the  real  matter  in 
dispute,  and  not  the  damages  laid  in  the  decla- 
ration, is  of  the  amount  of  |^1000.  Peyton  y. 
Robertson,  9  Wheat.  527.  Jflver  y.  Wattles,  ib. 
650. 

105.  In  Massachusetts,  a  writ  of  error  lies 
from  the  supreme  court  to  the  common  pleas, 
where  the  proceedings  are  according  to  the 
course  of  the  common  law,  although  the  latter 
court  deriyes  its  jurisdiction  of  the  subject  mat- 
ter from,  and  the  mode  of  proceeding  be  specially 
directed  by,  statute.  Martin  y.  Commnumioealth, 
1  Mass.  347.    Drowns  y.  Stimpson,  2  Mass.  441. 

106.  In  Massachusetts,  a  writ  of  error  does 
not  lie  to  a  court  of  probate.  Smith  y.  Rice,  11 
Mass.  507. 

107.  A  writ  of  error  will  not  lie  to  the  su- 
preme court  of  Massachusetts  from  the  supreme 
court  of  the  United  States,  unless  the  matter 
upon  which  the  party  relies  be  specially  pleaded 
to,  or  if  a  question  incidentally  arises,  unless  he 
obtain  the  positiye  opinion  of  the  judge  upon  it, 
and  then  file  his  bill  of  exceptions  in  the  ordi- 
nary form.     Coolidge  y.  Inglee,  13  Mass.  26. 

108.  A  writ  of  error  to  the  United  States 
court  may  be  prosecuted,  where,  by  the  judg- 
ment of  the  highest  court  of  the  state  of  South 
Carolina,  a  pronibition  issued  by  a  state  court, 
to  preyent  the  leyying  a  tax  which  was  imposed 
by  a  law  repugnant  to  the  constitution  of  the 
United  States,  was  refused,  on  the  ground  that 
the  law  was  not  so  repugnant  to  the  constitution. 
Weston  y.  Charleston,  2  Pet.  449. 

109.  A  writ  of  error  will  not  lie  to  the  supreme 
court  of  Illinois,  where  the  judgment,  exclusiye 
of  costs,  is  less  than  (20.  Clark  v.  Ross,  Breese, 
261. 

110.  A  writ  of  error  to  the  supreme  crourt  of 
the  United  States  must  be  accompanied  by  a 
citation.     Lloyd  y.  Alexander,  1  Cranch,  365. 

111.  A  writ  of  error  upon  a  caveat  lies  from 
the  district  court  of  Kentucky  to  the  supreme 
court  of  the  United  States.  Wilson  y.  Mason,  1 
Cranch,  45. 

112.  A  writ  of  error  does  not  lie  to  the  circuit 
court  of  Pennsylyania.  Appeal  is  the  proper 
remedy.     Wike  y.  Lightner,  1  Rawle,  289. 

113.  Where  a  cause  is  brought  to  the  supreme 
court  of  the  United  States,  by  writ  of  error,  un- 
der the  25th  section  of  the  judiciary  act  of  1789, 
c.  ^0,  it  must  appear  from  the  record  that  the  act 
of  congress  in  question,  or  the  state  law,  was 
drawn  mto  question  ;  but  it  is  not  necessary  that 
the  record  should,  in  terms,  state  a  misconstruc- 
tion of  an  act  of  congress,  or  that  an  act  of  con- 
gress was  drawn  into  question.  Miller  y.  Jfieh* 
els,  4  Wheat.  311. 

114.  Ciyil  actions  brought  by  the  state  against 
an  indiyidual  are  remoyable  into  the  sujflreme 
court  of  Alabama,  on  writ  of  error,  as  in  a  judg- 
ment remoying  a  clerk.  CdiUhan  y.  State,  2 
Stew.  &  Port.  379. 

115.  A  writ  of  error  does  Hot  lie  to  carry  a 
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eaiiM  to  the  miprame  oonrt  of  the  United 
States,  which  has  been  carried  from  the  district 
•onrt  to  the  eirenit  eonrt  by  a  writ  of  error.  C7. 
AsiM  T.  Goodwin,  7  Cranoh,  106.  U.  SUUes  ▼. 
Qcrdofiy  ib.  287.  U.  SUieo  y.  Tenkroek,  %  Wheat 
948.    C7.  Sta<«s  y.  BsrlMT,  ib.  3d5. 

116.  A  writ  of  error  will  not  lie  to  the  highest 
court  in  a  state,  if  there  is  nothing  apparent  on 
the  record  which  brines  the  case  within  the  ap- 
pellate jurisdiction  of  the  supreme  court  of  the 
United  States,  under  the  25th  section  of  the  ju- 
diciary act  of  1789.  haglM  y.  Coolidge,  2  Wheat. 
863. 

117.  Where  proceedings  under  the  10th  lec- 
tion  of  the  patent  act  of  21st  February,  1793,  c. 
11,  haye  been  commenced  in  the  district  court,  a 
writ  of  error  lies  to  the  circuit  court.  Sieam$  y. 
Barren,  1  Mason,  153. 

118.  A  writ  of  error  will  not  lie  to  the  decision 
of  the  county  court,  displacing  a  guardian.  Fiat 
y.  AUaway,  2  fiibb,  554. 

119.  A  writ  of  error  lies  to  the  decision  of  the 
county  court,  in  settling  the  account  of  an  ex- 
ecutor.   Hart  y.  Hart,  3  Bibb,  609. 

120.  A  writ  of  error,  coram  aoHs,  will  be  al- 
lowed in  Ohio,  in  a  proper  case,  as  the  death  of 
a  party  before  judgment.  i>sto#  y.  Harper,  6 
Ham.  518. 

121.  Error  is  the  proper  remedy,  under  the 
act  of  1769,  in  cases  of  law  carried  from  the  ter- 
ritory of  Florida  to  the  supreme  court  of  the 
United  States.    Pariah  y.  EUie,  16  Pet.  451. 

122.  A  writ  of  error  lies  from  the  final  decision 
or  judgment  of  the  circuit  court  of  Missouri,  on 
petition  for  dower.    Collier  y.  Wkeldon,  1  Mis.  1. 

123.  In  Missouri,  writs  of  error  do  not  lie 
from  the  supreme  court  of  the  state  to  the  county 
courts.  Toton  y.  The  Clerk  of  the  Sup.  Court,  2 
Mis.  26.     ThompaoH  y.  Smith,  1  Mis.  404. 

124.  Nor  from  the  circuit  court  to  the  county 
court    Mataon  y.  Dickerson,  3  Mis.  339. 

125.  A  writ  of  error  lies  in  Missouri,  although 
the  judgment,  or  amount  claimed,  be  less  than 
$100.     Gra/oee  y.  Black,  1  Mis.  221. 

126.  But  the  writ  does  not  lie  from  a  decision 
of  a  court,  dissolying  an  attachment.  Lane  y. 
FsUetM,  1  Mia.  353. 

127.  A  writ  of  error  will  not  lie  to  the  supreme 
court  of  the  United  States,  in  a  case  where  a  cir- 
cuit court  has  refused  a  motion  to  amend,  in  an 
action  of  ejectment,  so  as  to  enlarge  the  term 
laid  in  the  declaration.  Walden  y.  Craig,  9 
Wheat.  576. 

128.  A  right  to  file  exceptions,  under  the  stat- 
ute of  1820,  c.  79,  §  5,  is  not  equiyaient  to  a 
right  of  appeal ;  therefore  error  will  lie  to  the 
court  of  common  pleas,  in  Massachusetts,  where 
the  ad  damnum  does  not  exceed  $100.  Hemmen- 
way  y.  Hickes,  4  Pick.  496. 

II.    For  what  Defects  it  lies. 

(a.)    In  civU  Cases. 
See  supra,  I. 

129.  An  error  must  be  a  manifest  one  which 
will  reyerse  a  judgment;  probahiUty  that  the 
judgment  is  erroneous  is  not  sufficient.  Westeott 
y.  Danzenhaker,  1  Halst.  132.  Lander  y.  Rey- 
nolds, 3  Litt.  14. 

130.  The  supreme  court  consider  nothing  as 
error  which  has  not  been  decided  on  below. 
Mexnnder  y.  Hoyden,  2  Mis.  211. 

131.  Where  uie  declaration  claims  costs  of 
protest,  which  are  not  claimed  in  the  writ,  it  is 
erroneous.    Hatcher  y.  Lewis,  4  Rand.  152. 

132.  A  demand  of  interest  in  the  declaration, 


which  is  not  claimed  in  the  wnt,  is  not  •no 
neous.  ih, 

133.  An  omission  to  allege  property  in  the 
plaintiff  in  the  declaration,  in  an  action  of  re* 
pleyin,  is  erroneous.    Such  error,  howeyer,    is 
cured  by  the  Virginia  statute  of  jeofiuls  of  1819 
Vaiden  r.Bell,  3  Rand.  448. 

134.  It  is  error  to  ayer  slanderous  words  to 
haye  been  spoken  after  the  issuing  of  the  writ* 
Skinner  y.  Robeson,  4  Yeates,  375. 

135.  It  is  no  error  that  a  writ  of  venditioni 
exponas  was  not  signed  by  the  prothonotary. 
JtCorwUek  y.  Meason,  1  S.  &  R.  92. 

136.  Nor  that  a  JE. /a.,  issued  in  order  to  found 
a  testatum,  was  returned  N.  £.  I.  i^. 

^37.  Nor  that  t^Ji.fa,,  in  a  suit  against  execu- 
tors, commanded  the  execution  to  be  leyied  on 
the  property  of  the  executors,  ib, 

138.  Where,  in  an  action  against  an  adminis- 
trator on  an  account,  the  court  directed  the  jury 
to  disregard  items  dated  more  than  fiye  years 
before  the  intestate's  death,  it  was  held,  that 
this  was  sufficient,  without  the  court's  actually 
expunging  them.  Hosldns  y.  Wright,  1  H-  A 
M.  378. 

139.  Where  a  plaintiff  has  two  baptismal 
names,  and  a  mistake  is  made  in  the  second,  or 
middle  name,  it  was  held  a  fatal  error,  in  Vir- 
ginia, eyen  on  judgment  by  default  Ming  y. 
Gwatkin,  6  Rand.  551. 

140.  In  Virginia,  it  is  not  error  that  the  vetuto 
is  laid  in  one  county,  and  the  action  brought  in 
another,  unless  the  defendant  is  an  inhabitant  of 
another  county,  and  moyes  to  dismiss  the  suit 
for  that  cause.    Payne  y.  Britton,  6  Rand.  101. 

141 .  A  declaration,  in  a  suit  against  one  Row 
ell,  alleged  that  the  said  Blood,  on  the  18th  Oc- 
tober, 1829,  promised  to  pay  the  plaintiff  $20  in 
goods,  at  B's  store,  and  that  postea,  seUieet,  on 
&ie  15th  July,  1829,  the  plaintiff  demanded  pay- 
ment at  B's  store.  On  error,  it  was  held,  that 
Blood  must  be  considered  as  inserted  by  mis- 
take for  Rowell ;  that  the  seHicet  was  repugnant 
to  the  postea,  and  might  be  rejected  as  surplus- 
age ;  and  that  the  want  of  an  allegation  of  the 
day  when  the  demand  was  made  was  only  a  de- 
fect in  form;  and  the  judgment  was  amrmed. 
Rowell  y.  Bruce,  5  N.  Hamp.  381. 

142.  A  judgment  on  an  action  brought  befbie 
any  court  of  inferior  and  limited  jurisdiction,  the 
declaration  in  which  does  not  ayer  expressly 
that  the  cause  of  action  arose  within  the  juris- 
diction of  the  court,  is  erroneous.  Wooster  y. 
Parsons,  Kirby,  27. 

143.  A  judgment  in  an  action  of  trespass 
brought  against  the  wife,  without  joining  the 
husband,  is  erroneous,  and  will  be  reyersed  on 
error,  notwithstanding  it  was  entered  by  agree- 
ment of  the  attorney  who  appeared  for  her  in 
the  defence.  Whitmore  y.  Delano,  6  N.  Hamp. 
543. 

144.  An  office  judgment,  in  Virginia,  against 
an  infant,  who  in  the  writ  is  named  as  defend- 
ant, <<by  A,  his  guardian,"  is  erroneous,  and 
must  be  reyersed,  where  there  is  nothing  in  the 
record  to  show  that  A  was  guardian  ad  litem, 
appointed  by  the  court.  Brown  y.  JfRae,  4 
Munf.  439. 

145.  A  judgment  by  default  against  an  infant, 
if  he  did  not  appear  to  defend  by  guardian,  Or  if 
the  guardian  appointed  by  the  court  neyer  acted, 
or  had  no  notice  of  his  appointment,  is  erroneous. 
Fox  y.  Cosby,  2  Call,  1. 

146.  A  judgment  in  an  action  upon  an  admin- 
istration bond,  where  there  are  no  breachei 
stated  in  the  declaration,  or  in  any  other  part  of 
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ihit  reeord,  is  eironcoiui.    Wmd  t.  Fairfin  Jut- 
tues,  4  Mnnf.  494. 

147.  A  genenl  yerdtet  in  nMumptit,  on  seT- 
enX  eouttto,  none  of  which  are  defective,  ia  not 
erroneons.     Buster  v.  Rufner,  5  Munf  S7. 

148.  Where  the  declaration,  in  a  writ  of  right, 
was  in  hehalf  of  two  demandants,  and  the  plea 
was  defective,  in  that  it  answered  the  claim  of 
one,  without  mentioning  that  of  the  other,  and 
there  was  no  replication  to  the  plea,  a  judgment 
fyt  the  demandants  was  held  erroneous.  CMek- 
uUt  t.  Bogg9r$^  5  Munf.  96. 

149.  A  judgment  upon  a  writ  of  right,  in 
which  the  demandant  has  omitted  to  set  forth 
the  boundaries,  will  be  erroneous.  Beverly  v. 
fogg^  1  CaU,  484. 

150.  If,  in  detinue  for  several  slaves,  the  dec- 
laration lays  separate  values,  and  the  jury  find  a 
joint  value,  the  judgment  will  be  erroneous. 
Hifgimbotham  v.  Rueker^  2  Call,  313. 

151.  A  judgment  by  confession  was  held  er- 
roneous, because  no  declaration  had  been  filed 
in  the  ease.  Doreey  v.  ^eoeneon*  4  Har.  & 
M^Hen.  351. 

152.  Where  the  declaration  is  not  filed  before 
issuing  the  writ,  it  is  error  to  take  judgment  by 
de&uJt  at  the  first  term.  Anderson  v.  Rameay^ 
3  A.  K.  Marsh.  23. 

153.  It  is  not  error,  in  a  declaration  by  an 
innkeeper,  to  omit  an  allegation  that  the  debt 
acerued  to  him  as  innkeeper.  Banks  v.  Oisn,  1 
A.  K.  Marsh.  546. 

154.  Where  a  declaration  is  uncertain  and  de- 
fective, judgment  will  be  reversed,  for  error. 
Chess  V.  Tk»mpsany  4  Halst.  249. 

155.  Where,  after  judgment  for  the  plaintiff, 
on  a  demurrer  to  the  whole  declaration,  his 
damages  are  assessed,  and  some  of  the  counts 
ia  the  declaration  are  bad,  the  damages  will  be 
considered  as  applying  to  the  whole  declaration, 
and  judj^ent  will  be  reversed.  Backus  v.  Rick- 
strdson^  5  Johns.  476. 

156.  A  judgment  on  default  was  held  errone- 
ous, for  want  of  averment  of  consideration  in 
the  declaration,  for  the  promise  declared  on. 
Hemfmenway  v.  Hickes,  4  Pick.  496. 

157.  Writ  against  Joseph  and  Phineas.  Dec- 
laration alleges  a  promise  by  **  said  John  and 
Phinea*."  Held  to  be  error,  afWr  a  judgment 
on  defkalt.  ib. 

158.  That  the  declaration  names,  as  one  of  the 
defendants,  a  person  whose  name  is  not  in  the 
writ,  and  on  whom  process  was  not  served.  Is 
only  matter  of  abatement,  and  not  error.  Jkfof- 
gom  ▼.  Morgan^  2  Bibb,  388. 

159.  A  joinder  of  a  count,  on  a  promise  by 
husband  and  wife,  with  a  count  on  a  promise  by 
the  wife,  duM  sola,  and  a  judgment,  generally, 
is  erroA90Us.    Edwards  v.  Davis,  16  Johns.  281. 

160.  After  a  plea  in  bar,  the  defendant  can- 
not assig-n,  for  error,  that  the  count  demanded 
three  slaves  not  named  in  the  writ.  Crazier  v. 
Gano,  1  Bibb,  857. 

161.  A  variance  between  the  declaration  and 
the  obligation  cannot  be  regarded,  unless  the 
obligatiaa  is  made  part  of  the  record,  by  oyer  or 
otherwise.     JifCUan  v.  IMlard,  1  Bibb,  146. 

IGSL  The  omission  to  insert  the  plaintiff's 
Christian  names  in  the  writ,  declaration,  or  rec- 
ord, eannot  be  assigned  for  error.  Brown  v. 
King,  1  Bibb,  462. 

1§3.  If  an  infant  defendant  appear  by  attor- 
ney, and  not  by  guardian,  it  is  error  in  fact. 
Snold  T.  Saniford,  14  Johns.  417. 

164.  Such  error  is  well  assigned,  by  averring 
defendant  to  have  been  an  infant  at  the  time  of 


appearance,  and  plea  pleaded,  and  not  at  the 
time  of  rendition  of  judgment,  ih. 

165.  It  seems  that  the  assignment  should 
state  that  the  infant  was  of  a  oertain  age,  and 
no  more ;  but  the  omission  of  the  words  **  no 
more  '*  is  a  mere  informality,  which  must  be 
specially  demurred  to.  ib, 

166.  The  omission  to  state,  in  the  declaration, 
the  individual  names  of  a  firm,  cannot  be  taken 
advantage  of  on  a  writ  of  error.  Dorsey  v. 
Latorence,  Hardin,  508. 

167.  If,  firom  the  plaintiff's  declaration,  it  ap- 
peared that  the  court  had  not  jurisdiction,  it  is 
a  defect  not  cured  by  lapse  of  time,  nor  the  de- 
fault of  the  defendant,  but  may  be  taken  advan- 
tage of,  whenever  the  cause  is  before  the  eourt. 
Kennedy  v.  TerrUl,  Hardin,  490. 

168.  In  declaring  on  contracts  for  the  convey- 
ance of  land,  it  is  not  error  to  omit  an  allegation 
of  a  demand  at  the  defendant's  place  of  resi- 
dence ;  nor  that  the  plaintiff  had  the  land  laid 
off,  or  attended  on  the  defendant  to  see  it  done. 
Conn  V.  Jones,  Hardin,  8. 

169.  Where  a  plaintiff  in  ejectment  amended  his 
declaration,  by  adding  a  count,  stating  a  demise 
after  the  commencement  of  the  suit,  and  such 
amendment  was  not  opposed  by  the  defendant,and 
it  does  not  appear  that  he  sustained  anv  injury 
in  consequence,  the  court  of  appeals  will  not  re- 
verse the  judgment.    Cox  v.  Lacey,  3  LitL  334. 

170.  If  a  writ  against  two  be  served  on  both, 
and  the  declaration  be  against  one  only,  and 
judgment  taken  by  default,  advantage  can  be 
taken  of  the  variance  only  by  plea  in  the  court 
below,  and  will  not  support  a  writ  of  error. 
Roberts  v.  Johnson,  2  Stew.  13. 

171.  A  judgment  on  an  action  brought  by  a 
husband  for  an  injury  done  to  his  wife,  where 
the  wife  was  not  joined,  will  not  be  erroneous, 
because  such  judgment  will  be  a  good  bar  to  a 
joint  action  by  uie .  husband  and  wife  for  the 
same  cause.    Southworth  v.  Packard,  7  Mass.  95. 

172.  If  no  declaration  has  been  filed  in  the 
case,  the  judgment,  though  on  confession,  will  be 
reversed  as  erroneous.  Hardy  v.  Moore,  3  Har. 
&  M'Hen.  389.     Bowie  v.  State,  ib.  408. 

173.  It  is  not  error  to  amend  a  declaration  set^ 
ting  forth  a  demise  of  David  Langston  and  wife, 
by  striking  out  *^  David  "  and  inserting  **  Abra- 
ham," the  true  name  of  the  husband.  Hume  v. 
Langston,  6  J.  J.  Marsh.  254. 

174.  In  courts  of  general  jurisdiction,  if  the 
court  has  jurisdiction  of  the  person  and  the  suh- 
jeot  matter,  though  not  of  the  process,  the  pro- 
ceedings are  erroneous,  and  not  void.  Perry  v. 
Hyde,  10  Conn.  329. 

175.  By  the  law  of  New  Hampshire,  a  judg- 
ment of  a  justice,  rendered  upon  a  nport  of 
referees,  made  in  pursuance  of  a  submission  of 
a  controversy  of  less  than  $200  value,  but  which 
submission  was  not  acknowledged  before  him,  is 
erroneous.    Atwood  v.  York,  A  a.  Hamp.  50. 

176.  So  also,  if  the  parties  have  no  day  before 
the  justice,  to  be  heard  on  the  report,  or  if  it 
does  not  appear  that  the  party,  against  whom 
the  judgment  was  rendered,  had  notioe  of  the 
time  when  it  was  rendered,  ih, 

177.  In  debt,  upon  a  judgment,  in  the  same 
court  where  the  judgment  was  rendered,  it  was 
held  erroneous,  that  a  transcript  was  inspected, 
and  not  the  original  record  itself.  Anderson  v. 
Dudley,  5  Call,  529. 

178.  It  is  not  error,  for  the  party  not  entitled 
to  open  and  closi-,  to  do  so,  unless  the  other 
party  claimed  the  right,  and  lost  it  by  the  de- 
cision of  the  court.   WheailyY.PheLfs,^U9XL\^2X3^. 
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1 79.  It  ii  error  to  require  bail  in  an  action  on 
a  bond  with  a  collateral  condition.  Jfadenbusk 
▼.  LarUf  4  Rand.  413. 

1^.  Where  a  suit  is  brought  in  a  court  of 
cimpetent  joriediction,  and  the  defendant  is 
held  to  bail  by  a  justice  of  the  peace,  on  the 
ground  that  he  intends  to  leave  the  common- 
wealth, it  is  error  in  the  court  to  dismiss  the 
suit,  althouirh  it  appears  that  the  defendant  is 
a  resident  of  another  county  in  the  state,  ^sh- 
by  V.  Kiger^  3  Rand.  50. 

181.  It  is  error  to  render  judgment  in  bar, 
upon  overruling  a  demurrer  to  a  plea  to  the  ju- 
risdiction.    Hay  V.  Arberry,  1  J.  J.  Marsh.  95. 

182.  Where  there  is  an  issue  on  a  plea  of  non 
est  factum^  to  a  note,  made  by  one  of  two  de- 
fendants, the  other  not  pleading,  it  is  error  to 
render  judgment  against  the  plaintiffs  without 
trial  of  the  issue,  and  some  notice  of  the  defend- 
ant not  pleading.  Gibson  v.  Weir,l  J.J.  Mar8h,446. 

183.  Where  the  plaintiff  in  error  has  pleaded 
a  plea  in  the  court  below,  tendering  an  immate- 
rial issue,  he  cannot  obtain  a  reversal  of  the 
judgment,  for  erroneous  instructions.  Jones  v. 
Henry,  3  Litt.  46. 

184.  Where  the  matter  of  a  plea,  tendered  by 
the  defendant,  is  embraced  in  a  better  form  in 
another  plea,  it  is  not  error  in  the  court  to  re- 
fuse to  admit  the  former.  Singleton  v.  Lewis, 
Hardin,  258. 

185.  After  a  plea  has  been  entered  in  court, 
and  the  cause  remanded  to  the  rules,  it  is  erro- 
neous to  give  a  rule  to  plead,  and  enter  a  judg- 
ment for  want  of  a  plea.  Clark  v.  Davis,  Har- 
din, 410. 

186.  Where  a  plea  of  nvZ  tUH  record  concluded 
**  to  the  country,"  no  issue  was  joined,  and  the 
question  was  tried  by  the  court,  and  decided  for 
the  plaintiff,  it  was  held,  that  the  defendant 
could  not  sustain  a  writ  of  error  therefor.  PoU 
lard  V.  Rogers,  1  Bibb,  473. 

187.  The  filing  of  additional  pleas  in  the  cir- 
cuit court  on  appeal,  if  no  objection  was  then 
made  to  them,  cannot  be  assigned  for  error. 
Abel  V.  Burgett,  3  Blackf.  502. 

188.  Where  the  defendant  pleads  nil  debet, 
and  nul  tiel  record,  it  is  error  to  give  judgment 
for  the  plaintiff,  upon  the  plea  of  nil  debet,  with- 
out trying  the  cause  upon  the  other  plea.  Hag- 
gin  V.  Squires,  2  Bibb,  334 

189.  On  the  return  of  a  summons  personally 
served,  in  a  iustice's  court,  in  New  York,  the 
defendant  did  not  appear,  and  his  default  was 
entered.  The  plaintiff,  afler  stating  his  demand, 
not  being  prepared  to  prove  it,  asked  for  an  ad- 
journment, which  was  granted,  and,  at  the  return 
day,  the  defendant  appeared,  and  offered  a  plea, 
which  the  justice  refused.  Held,  that  the  plea 
should  have  been  received.  Bowen  v.  Bell,  19 
Johns.  390. 

190.  Where  two  replications  are  filed  to  a 
single  plea,  there  is  no  ground  of  error,  after  a 
verdict  finding  both  true.  Richmond  v.  Patter- 
son, 3  Ham.  %8. 

191.  The  omission  of  the  clerk  to  indorse  upon 
a  plea  when  it  was  filed,  or  to  note  in  the  orders 
the  filing  of  the  plea,  cannot  vitiate  the  verdict 
and  judgment.     Miller  v.  Foley,  4  Bibb,  200. 

19Q.  If  the  pleadings  in  a  record  transmitted 
to  the  court  of  appeals  of  Maryland,  by  writ  of 
error,  are  entered  short,  the  judgment  will  be 
reversed.  SchoUs  v.  Shriner,  3  Har.  &,  J. 
490. 

193l  The  refusal  of  inferior  courts  to  allow 
pleas  to  be  amended,  or  a  new  plea,  or  several 
pleas,  to  be  filed,  is  not  a  cause  of  reversal,  on  a 


writ  of  error,  to  the  supreme  court  of  the  United 
States.     Liter  v.  Qreen,  2  Wheat.  306. 

194.  The  court  will  not  reverse  a  judgment 
where  no  rule  to  plead  had  been  filed,  and  it  did 
not  appear  when  the  declaration  was  filed.  Mel' 
ehior  V.  Ralston,  2  Yeates,  154. 

195.  It  is  erroneous  to  take  judgment  by  de- 
fault when  there  are  pleas  filed  by  the  defendant, 
in  compliance  with  a  rule  against  him,  to  plead ; 
in  such  case  the  plaintiff  has  no  right  to  have  the 
defendant  called.  Semple  v.  Locke,  BrecBe,  App.  5. 

196.  A  writ  of  error  will  not  be  granted  to  re- 
verse a  judgment,  on  the  ground  that  the  plain- 
tiff in  the  original  action  was  allowed  to  amend 
by  filing  new  counts  for  new  causes  of  action 
not  contained  in  the  original  declaration.  It 
must  appear  of  record  that  a  different  cause  oi 
action  was  declared  on  in  the  new  count.  Clark 
V.  Lamb,  6  Pick.  512. 

197.  It  is  error  for  the  plaintiff  to  reply  and 
demur  to  the  same  plea.  Lang  v.  Lewis,  1 
Rand.  277. 

198.  If  a  replevin  bond  and  execution,  uppn 
motion  of  the  plaintiff,  are  improperly  quashed, 
the  defendant  and  bail  may  assifirn  it  for  error, 
in  the  court  above.  JIT  Clean  v.  IdUard',  1  Bibb,146. 

199.  That  a  notice  to  quash  an  execution,  and 
a  sale  made  under  it,  did  not  specify  the  error, 
cannot  be  assigned  for  error  in  the  court  of  ap- 
peals.   January  v.  Bradford,  4  Bibb,  566. 

200.  A  judgment  of  the  circuit  court,  over- 
ruling a  motion  to  quash  a  sale  on  execution, 
will  not  be  reversed  merely  because  the  judge 
refused  to  hear  evidence  of  inadequacy  of  price, 
where  there  were  no  auxiliary  facts  or  circum- 
stances as  reasons  for  quashing  the  sale.  Reed 
V.  Brooks,  3  Litt.  127. 

201.  If  the  plaintiff  brings  up  the  record,  with 
the  clerk's  certificate  that  a  scire  facias  was  exe- 
cuted, instead  of  the  officer's  return  at  large,  he 
cannot  assign  for  error  that  it  does  not  appear 
that  the  scire  facias  had  been  served.  Brown  v. 
King,  1  Bibb,  462. 

202.  Where  the  circuit  court,  on  motion  of  the 
plaintiff,  quashed  a  replevin  bond  and  execution, 
it  was  error  for  the  same  court,  at  a  succeeding 
term,  on  the  application  of  the  defendant,  and 
without  notice  to  the  securities,  to  reverse  the 
order  of  quashal.     Reed  v.  Hatcher,  1  Bibb,  346. 

203.  Upon  a  writ  of  error,  coram  vobis,  grounded 
upon  the  death  of  a  party,  the  scire  facias  should 
issue  aj^ainst  his  executor  or  administrator,  and 
a  writ  issuing  against  the  party  himself  is  erro- 
neous.    Rochester  v.  Anderson,  2  Bibb,  569. 

204.  Where  a  feme  sole,  afler  a  report  of  ref- 
erees in  her  favor,  married,  and  a  judgment  was 
afterwards  entered  up  on  the  report,  and  an  ex- 
ecution issued,  without  ti  scire  facias,  to  make  the 
husband  a  party  to  the  judgment,  the  execution 
was  set  aside  for  irregularity.  Johnson  v.  Par- 
mely,  17  Johns.  271. 

205.  It  is  not  error  to  write  two  executions 
between  the  same  parties  in  one  forthcoming 
bond,  provided  the  sheriff  distinctly  states  the 
amount  of  each,  and  on  the  forfeiture  of  the  bond 
the  clerk  should  issue  distinct  executions.  Trot- 
ter V.  Hannegan,  2  A.  K.  Marsh.  319. 

206.  If  the  venire  is  .without  a  seal,  the  verdict 
will  be  defective,  and  it  is  error  for  which  the 
judgment  will  be  reversed.  Howell  v.  Robert- 
son, 1  Halst.  142. 

207.  Irregularity  in  an  execution,  where  the 
judgment  is  correct  and  legal,  cannot  be  taken 
advantage  of  in  error,  but  the  party  should  apply 
to  the  court  below.  Dumond  v.  Carpenter^  3 
Johns.  141. 
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208.  To  exclude  eyidence  of  a  fact,  only  tend- 
ing to  create  a  presumption,  where  the  conclu- 
sion is  more  strongly  induced  by  other  proof,  is 
not  sufficient  to  reverse  a  judgment.  Talbot  t. 
Talboty  2  J.  J.  Marsh.  3. 

209.  It  is  not  error  to  prevent  a  party,  who 
appears  by  counsel,  from  interrogating  a  witness 
himself,  lb. 

210.  In  an  action  to  recover  money  paid  for  a 
parol  contract  to  convey  land,  it  is  error  to  re- 

{'ect  evidence,  on  the  part  of  the  defendant,  that 
le  was  ready  to  convey.     Gray  v.  Gray,  2  J.  J. 
Marsh.  21. 

211.  Where  all  the  testimony  offered  by  the 
plaintiff,  who  sued  as  executor,  was  rejected  by 
the  court  as  incompetent,  and  the  defendant  gave 
in  evidence  declarations  of  the  testator  tending 
to  prove  the  plaintiff's  claim,  it  was  held,  that 
it  was  proper  for  the  jury  to  decide  upon  the  evi- 
dence, and  that  the  %ourt  had  no  right  to  instruct 
them  that  he  could  not  recover.  Sanderson  v. 
Marks,  1  Har.  &  GUI,  252. 

212.  In  an  action  of  ejectment,  if  the  record 
do  not  profess  to  give  the  whole  evidence,  the 
improper  admission  of  a  deed  as  evidence  will 
not  shake  a  verdict,  though  no  other  evidence  of 
title  appears  in  the  record.  Hodges  v.  Crutcher^ 
1  J.  J.  Marsh.  504. 

213.  The  court  of  appeals  will  not  reverse  a 
judgment,  because  the  court  below  admitted  in 
evidence  a  deed,  by  which,  according  to  law,  no 
title  could  pass.     Lander  v.  Reynolds,  3  Litt.  14. 

214.  Where  incompetent  testimony  had  been 
permitted  to  go  to  the  jury,  and  aflerwards  com- 
petent testimony  of  the  same  fact  was  introduced, 
the  judgment  must  nevertheless  be  reversed. 
Shearer  v.  Clay,  1  Litt.  260. 

215.  The  court  may  refuse  to  compel  a  party 
to  join  in  a  demurrer  to  evidence.  Walker  v. 
Kendall,  Hardin,  404.  But  see  Alexander  v. 
Fitzpatriek,  4  Port.  405. 

216.  Mere  objection  to  the  admission  of  a  wit- 
ness does  not  render  his  admission  available  in 
error,  without  exception  thereto  beinj?  taken. 
Bank  of  Alabama  v.  MDade,  4  Port.  252. 

217.  If  improper  evidence  is  admitted  to  go  to 
a  jury,  the  judgment  will  be  reversed  for  error, 
though  the  jury  were  directed  to  disregard  such 
evidence.  Penfield  v.  Carpender,  13  Johns.  350. 
Irvine  v.  Cook,  15  ib.  239. 

218.  But  where  an  improper  question  was 
put  to  a  witness,  and  answered,  but  was  imme- 
diately corrected  by  the  justice,  it  was  held,  that 
there  was  no  cause  for  reversal  of  judgment  on 
such  account.     Brovm  v.  Cowell,  1«  Johns.  384. 

219.  Error  lies  where  illegal  evidence  was  ad- 
duced on  a  trial  before  a  justice,  although  the 
defendant  did  not  appear,  and  consequently  no 
objection  was  taken  to  the  admission  of  the  evi- 
dence.    Squier  v.  Gould,  14  Wend.  159. 

220.  The  admission  of  illegal  evidence,  which 
might  have  influenced  a  decision,  renders  the  de- 
cision erroneous,  although  it  may  not  appear  that 
it  had,  in  fact,  any  influence,  freed  v.  Bishop,  7 
Conn.  128. 

221.  If  the  plaintiff  reads  in  evidence  an  act 
of  the  legislature  from  a  newspaper,  which  is 
admitted  by  the  court,  and  the  defendant  after- 
wards reads  an  exemplified  copy  of  the  same  act, 
ne  cannot  allege  for  error  the  admission  of  the 
act  read  by  the  plaintiff,  although  not  legal  evi- 
dence,    aearsey  v.  Pruyn,  7  Johns.  179. 

222.  The  admission  of  legal  evidence  is  not 
error,  because  admitted  for  a  wrong  reason. 
Westerhaven  v.  Clive,  5  Ham.  138. 

S83.  Judgment  will  be  erroneous,  if  a  witness, 


discharged  of  his  interest,  was  not  permitted  to 
testify.     Humes  v.  Day,  1  Root,  466. 

224.  It  is  error  to  refuse  legal  evidence  on  a 
plea  of  ntiZ  tiel  record.  Gray  v.  MCreary,  4 
Yeates,  497. 

225.  A  judgment  of  the  common  pleas  in  a 
trustee  process,  where,  although  the  principal 
defendant  was  out  of  the  commonwealth  at  the 
time  of  the  service,  and  did  not  return  until  afler 
judgment,  the  action  was  continued  only  one 
term,  is  erroneous.  BuUard  v.  Brackett,  2 
Pick.  85. 

226.  So  where  there  is  a  misjoinder  of  forms 
or  causes  of  action.  Fairfield  v.  Burt,  11  Pick. 
244. 

227.  In  process  of  foreign  attachment,  judg- 
ment was  rendered  against  the  trustee  by  de- 
fault. Upon  error  brought,  it  appeared,  by  the 
officer's  return,  that  he -served  the  original  writ 
upon  the  trustee,  by  giving  him  an  attested  copy ; 
but  it  did  not  appear  that  be  gave  him  a  copy  of 
the  return  also.  The  judgment  was  held  erro- 
neous.    Foster  v.  Hadduck,  6  N.  Hamp.  217. 

2^.  Where  various  persons  are  made  parties, 
and  on  some  of  them  process  has  not  been  exe- 
cuted, it  is  error  to  render  judgment  against 
*<  the  defendants  "  generally.  Heathmun  v.  Hu- 
lin,  3  J.  J.  Marsh.  432. 

229.  Where  process  was  served  on  one  of  two 
defendants,  and  returned  not  found  as  to  the 
other,  a  judgment  against  the  latter  was  reversed, 
notwithstanding  the  record  stated  that  the  par- 
ties came  by  their  attorneys.  Moores  v.  Parker^ 
3  Litt.  268. 

230.  Where  a  plaintiff  declares  against  two, 
and  process  is  served  on  one  only,  and  judgment 
is  rendered  against  that  one,  without  objection  to 
the  want  of  service  on  the  other,  and  the  defend- 
ant brings  a  writ  of  error,  he  cannot  assign  for 
error,  that  process  was  not  served  upon  his  co-de- 
fendant below.     Violett  V.  Dale,  1  Bibb,  144. 

231.  Where  a  joint  action  of  trespass  is  brought 
against  several,  but  sufficient  service  is  not  made 
on  all  of  them,  the  plaintiff  cannot,  by  dismissing 
his  suit  against  those  on  tirhom  service  was  in- 
sufficient, proceed  to  trial  against  the  others  at  the 
first  term.     Prince  v.  Flynn,  2  Litt.  240. 

232.  After  a  writ  of  inquiry  executed,  and 
judgment,  it  will  not  be  reversed  on  account  of 
the  writ  being  returnable  to  the  first  instead  of  the 
third  day  of  Uie  term.     Conn  v.  Jones,  Hardin,  8. 

233.  If  a  venire  be  executed,  and  returned  by 
any  other  person  than  the  sheriff,  without  a 
special  suggestion  of  the  facts,  and  an  award  to 
such  person  upon  the  record,  it  is  an  error  for 
which  judgment  will  be  reversed.  Cooper  v. 
Bissell,  16  Johns.  146. 

234.  A  variance  between  the  original  petition 
and  summons,  and  the.  copy  served  on  the  de- 
fendant, as  to  the  date  of  the  note  declared  on, 
is  cause  for  a  reversal  of  judgment.  Bridges  v. 
Com,  4  Bibb,  32. 

235.  If  a  justice,  before  whom  an  action  is 
tried,  in  Pennsylvania,  does  not  enter  the  true 
style  of  the  action  in  his  docket,  the  judgment 
will  be  reversed  as  erroneous.  Bilderback  v. 
Pouner,  2  Halst.  64. 

236.  Where  two  entered  into  a  covenant,  and 
one  died  before  suit,  it  is  error  to  sue  both ;  and 
a  subsequent  abatement  of  the  writ  as  to  the  de- 
ceased obligor  will  not  render  the  writ  good. 
Rowan  v.  froodward,  2  A.  K.  Marsh.  140. 

237.  A  writ,  dated  December  5,  1791,  to  be 
answered  on  the  13th  day  of  December  next, 
is  to  be  answered  December  13,  1792;  and 
if  the  judgment  is  rendered  on  the  13th  of  the 
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Bune  December,  it  is  erroneous.     Way  ▼.  Clark^ 
1  Root,  439. 

238.  A  writ,  dated  October  30,  1789,  to  be  re- 
turned on  the  30th  of  October  next,  is  returnable 
to  October  twelvemonth,  and  a  judgment  ren- 
dered on  the  30th  of  the  same  OctoSer  is  erro- 
neous.   Aughn  T.  Nichols,  1  Root,  199. 

239.  A  writ,  dated  June  12, 1833,  required  the 
defendant  *'  to  appear  on  the  fourth  Tuesday  of 
June  next.*'  It  was  held,  that  the  time  of  ap- 
pearance was  the  fourth  Tuesday  of  June, 
1834 ;  and,  consequently,  that  a  default  in  J  une, 
1833,  was  erroneous.  Todd  t.  Hale,  10  Conn. 
544. 

240.  One  of  two  joint  defendants  resided  out 
of  the  state,  and  no  seryice  was  had  upon  him, 
and  no  appearance  made  by  him.  The  other 
defendant  appeared  and  pleaded,  and  judgment 
was  rendered  by  the  county  court  in  fayor  of 
the  defendants.  The  plaintiff  appealed  to  the 
superior  court,  and  had  judgment  in  his  fayor. 
On  error  to  the  supreme  court,  it  was  held,  that 
the  proceedings  of  the  county  court  were  yoid, 
and  the  judgment  of  the  superior  court  was  er- 
roneous.    Stoyel  y.  Westcott,  3  Day,  349. 

241.  In  Connecticut,  where  a  writ  is  directed 
to  an  indifferent  person  to  serve  and  return,  the 
certificate  of  the  magistrate  of  the  affidavit  of  the 
plaintiff,  must  be  made  in  the  words  of  the  stat- 
ute. An  omission  in  this  respect  is  fatal,  and 
judgment  on  such  writ  will  be  erroneous.  Enjo 
y.  FrUhU,  5  Day,  122. 

242.  Ajudgment  on  default,  and  without  contin- 
uance, against  two  partners,  upon  one  of  whom, 
being  a  resident  of  another  state,  no  service  was 
made,  is  not  erroneous,  in  Connecticut.  South- 
mayd  v.  Backus,  3  Conn.  474. 

243.  In  New  Hampshire,  a  judgment  rendered 
against  a  party,  upon  whom  the  original  writ  had 
not  been  served  in  the  manner  provided  by  stat- 
ute of  February  9,  1791,  is  erroneous,  and  will 
be  reversed  on  error.  Jones  v.  SmUh,  3  N. 
Hamp.  108. 

244.  A  judgment  rendered  upon  a  writ  which 
was  not  served,  or  was  served  l>y  an  officer  not 
authorized  by  law  to  serve  it,  may  be  reversed  on  a 
writ  of  error.  Hart  v.  Hueinns,  6  Mass.  399.  S. 
C.  5  ib.  260.    Arnold  v.  Tourtellot,  13  Pick.  172. 

245.  Where  a  judgment  was  entered  against 
the  defendants,  and  it  appeared  that  upon  one 
of  them  no  service  was  made,  and  that  he  did  not 
appear  or  plead,  it  was  held  erroneous  as  to  him. 
Graham  v.  Graham,  4  Munf.  205. 

246.  In  an  action  against  a  partnership,  if  the 
names  of  the  partners  be  omitted  in  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person 
not  named  in  either,  a  judgment  against  the 
company,  upon  such  person's  default,  will  be  er- 
roneous.   Scott  y.  Dvnlop,  2  Munf  349. 

247.  Error  lies  to  reverse  a  judgment  of  a 

i'ustice  of  the  peace,  rendered  upon  a  writ  which 
lad  not  been  served  upon  the  defendant.    Arnold 
v.  TovTtdlot,  13  Pick.  172. 

248.  Where  a  judge,  in  deciding  upon  the  com- 
petency of  a  witiiess,  expressed  the  opinion,  ar- 
^endo,  that  such  witness  could  not  have  been 
joined  as  a  co-plaintiff  in  the  suit ;  it  was  held, 
that  the  defendant,  on  a  writ  of  error,  could  not 
insist  upon  such  point  as  error,  it  not  having 
been  presented  for  decbion,  and  the  exception, 
taken  on  the  trial,  relating  solely  to  the  decision 
of  the  judge  as  to  the  competency  of  the  witness. 
Ward  v.  Lee,  13  Wend.  41. 

249.  Where  the  competent  evidence  is  all  on 
one  side,  the  court  may  instruct  the  jury,  that  if 
they  beliaye  the  evidencea  they  should  find  for 


the  party  whose  right  it  establishes.    Swmrta^ 
welder  v.  U.  S.  Bank,  1  J.  J.  Marsh.  38. 

250.  Where  the  nature  and  extent  of  a  yer^ 
diet  are  determined  by  the.  instructions  of  the 
court,  it  is  not  error  to  refuse  to  permit  the 
counsel,  against  whom  the  opinions  have  been 
rendered,  to  address  the  jury.  Harrison  y.  Fark^ 
1  J.  J.  Marsh.  170. 

251.  Where  two  notes  were  executed  for  $500, 
and  an  agreement,  in  writing,  given  by  the  payee, 
that  the  notes  might  be  paid  in  commonwealth's 
paper,  at  a  certain  discount,  and  such  payment 
did  not  appear  in  evidence,  instructions  to  find  a 
verdict  for  the  full  amount  of  the  notes  in  specie 
were  correct,  unless  the  disclosure  of  the  exist- 
ence of  the  agreement,  in  writing,  would  non- 
suit the  plaintiff.  BHsf  v.  Brankam,  1  J.  J. 
Marsh.  200. 

252.  In  an  action  against  a  sheriff  for  a  false 
return,  where  the  case  turntd  on  the  question 
of  fraud  in  certain  mortgages,  and  the  sale  of 
the  equity  of  redemption,  if  any  circumstance 
was  proved  which  the  law  would  adjudge,  per 
se,  fraudulent,  or  from  which  the  jury  might 
reasonably  infer  fraud,  instructions,  that  if  jury 
believed  the  testimony,  they  should  find  for  the 
sheriff,  are  erroneous.  BuckUn  v.  Thompson^  1 
J.  J.  Marsh.  223. 

253.  An  instruction  to  the  jury,  based  upon 
the  assumption  of  a  fact,  with  regard  to  wliich 
the  evidence  is  contradictory,  and  which  the 
jury  should  have  found,  is  erroneous.  UTEir 
derry  v.  Flanna^an,  1  Har.  6l  Oill,  308. 

251.  If  the  circuit  court  omit  to  make  a  state- 
ment of  facts,  according  to  the  judicial  act,  it  is 
not  an  error  authorizing  a  reversal.  Jetuung-s  y. 
Perseverance,  3  DaJl.  336. 

255.  If  the  facts  stated  in  a  special  plea  do  not 
amount,  in  law,  to  a  justification,  yet  if  issne  be 
joined  thereon,  and  if  the  facts  be  proved  as 
stated,  it  is  error  in  the  judffe  to  instruct  the 
jury  that  the  facts,  so  proved,  do  not,  in  law, 
maintain  the  issue.  Otis  v.  Waikins,  9  Crazich, 
339. 

256.  To  authorize  a  reversal,  there  must  not 
only  be  error  in  the  instructions  of  the  jud^e  to 
the  jury,  but  that  error  must  be  prejudicial. 
BeUisime  v.  JIT  Cay,  1  Mis.  318. 

257.  If  a  justice  deliberates  with  the  jury,  pri- 
vately and  apart  from  the  parties,  and  witliont 
their  consent,  in  a  trial  before  him,  his  judgment 
will  be  reversed  as  erroneous.  Taylor  t.  Bats' 
ford,  13  Johns.  487. 

25i9.  This  consent  cannot  be  inferred  from  the 
silence  of  the  parties,  but  must  be  made  to  ap- 
pear afiirmatively.  ib. 

259.  A  mere  expression  of  opinion  by  the 
court  on  the  weight  of  evidence,  and  not  as  a 
charge  that  the  evidence  is  sufficient,  is  no 
ground  of  reversal  of  a  judgment.  Durkaa  v. 
MarshaU,  7  Wend.  312. 

260.  It  is  no  objection  to  the  charge  of  a  jndce, 
that,  in  commenting  upon  the  testimony,  he 
points  out  discrepancies  in  the  testimony  of  ivit* 
nesses  at  different  times,  in  relation  to  the  facta 
of  the  case.     People  v.  Qenamg,  11  Wend.  18. 

261.  The  court  decided  a  question  against  the 
plaintiff  as  to  the  necessity  of  exhibiting  an  in- 
voice, in  an  action  on  a  policy  of  insurance,  thn 
usage  not  being  denied  by  the  plaintiff,  to  which 
he  excepted.  While  drawing  the  bill  off  ex- 
ceptions, the  counsel  of  the  plaintiff  was  asked 
by  the  court  if  he  intended  to  go  on  with  the 
cause,  or  whether  the  opinion  given  by  the  court 
would  end  it.  He  replied  that  it  would ;  and  the 
court  thereupon,  with  consent  of  the  eounsel  <kn 
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both  sides,  discharged  the  witnesses.  Before  the 
jurj  retired,  the  plaiiitiff's  counsel  dented  the 
usage  of  exhibiting  an  invoice,  and  refused  to 
insert,  it  in  the  exception.  The  counsel  of  the 
defendant  then  called  a  witness,  who  had  been 
discha^ed,  by  whom  he  proved  the  usage.  The 
plaintin 's  counsel  then  offered  to  go  on  with  the 
cause,  and  to  prove  that  the  invoice  had  been, 
in  fact,  exhibited ;  but  the  court  refused  to  per- 
mit him,  and  compelled  him  either  to  be  non- 
suited, or  to  suflfer  a  verdict  for  the  defendant. 
Meld,  that  the  court  erred.  jUUgre  v.  Ins,  Co, 
6  Har.  &  J.  408. 

2G2.  It  is  error  to  charge  the  jury  that  they 
are  bound  to  believe  a  witness  who  is  nnim- 
peaehed  and  uncontradicted.  Though  he  tells  a 
credible  story,  his  connection  with  the  parties 
may  shake  &e  jury's  confidence.  Jfoland  v. 
JIfCraekenj  1  Dev.  db  Batt.  594. 

263.  It  is  error  in  the  court  to  submit  a  mixed 
question  of  law  and  fact  to  a  jury.  Plater  v. 
SeoU,  6  GUI  &  Johns.  116. 

264.  In  a  case  where  circumstantial  evidence 
was  competent  to  prove  the  point  in  issue,  the 
court  were  requested  to  instruct  the  jury  that 
they  might  infer  the  fact  from  the  evidence 
adcraced,  which  instruction  the  court  refused. 
Held,  that  the  refusal  was  erroneous.  State  v. 
Hammand<f  6  Gill  Sl  Johns.  157. 

265.  It  is  no  ground  of  error,  that  instructions 
were  not  given  to  the  jury  in  the  words  of  the 
prayer,  if  the  court  can  perceive  that  full  and 
substantial  justice  has  been  done  to  the  party, 
by  declaring  the  law  accurately,  and  in  explicit 
and  intelligible  terms,  to  the  jury,  upon  the 
points  raised  by  the  counsel.  Hall  v.  /foU,  6 
Gill  &,  Johns.  386. 

5966.  Where  a  jury,  after  they  had  retired,  de- 
sired further  explanation  from  the  court,  and  the 
judge  (the  counsel  for  the  defendant  refusing  to 
go  with  him,  and  the  defendant  not  being  found) 
went  into  the  jury-room  and  gave  the  explana- 
tions required,  it  was  held,  that  the  judgment 
was  not  erroneous  for  such  reason.  Cook  v. 
Green^  1  Halst.  109. 

267.  If  the  facts  in  a  declaration  are  proved, 
the  court  will  not  direct  the  jury  to  find  for  the 
defendant,  because  the  declaration  is  insufficient. 
Smfbrd  V.  Sanfori^  2  Day,  559. 

268.  Where  a  justice  misleads  a  defendant,  bv 
iniQrmiiig  him  that  the  cause  was  discontinued, 
and  afterwards  gave  judgment  against  him,  in 
his  absence,  the  judgment  was  reversed.  Tyler 
▼.  Olne^y  12  Johns.  ^8. 

269.  The  decision  of  a  court, 'overruling  a  mo- 
tion in  arrest  of  judgment,  which  motion  con- 
tains<  questions  of  &sX  and  of  law,  leaving  it 
uncertain  whether  they  found  the  motion  un- 
true, or  Judged  it  insufficient,  is  erroneous.  Bird 
V.  hird^  2  ItMt,  411. 

270.  An  instruction  of  the  court  to  the  jur^, 
that,  if  they  behe7ed  the  evidence,  reciting  it, 
(on  which  there  was  no  controversy,)  the  plain- 
tiff  had  a  right  to  recover,  not  saymg  any  thing 
of  the  amount  of  the  damages,  is  not  erroneous. 
PUamnts  v.  Pendleton,  6  Rand.  473. 

271.  If  the  charge  of  the  court  is  so  contradic- 
tory, that  the  jury  cannot  know  what  the  law  is, 
it  is  error.     SeUn  v.  Snyder,  11  S.  A  R.  319. 

272.  An  instruction  to  a  jury,  that  a  party  **  is 
a  fair  purchaser  for  a  valuaiile  consideration,*'  is 
eironeoaa,  that  being  a  question  for  the  jury  to 
determine  upon  the  evidence.  Fotoler  v.  Lee,  4 
Munf.  373. 

273.  It  is  error,  if  the  court  below  refhse  to 
noiisoit  tlM  plaintifr,  if  the  law  is  against  the 

Toi..  II.  22 


plaintiff's  claim.      Bealv  v.  Utly,  1  Co^.  345. 
Saeia  v.  De  Graaf,  ib.  3oo. 

274.  It  is  not  error  for  a  judge  to  say  that  the 
lines  of  an  adjoining  survey  will  not  make  a 
survey,  if  he  leave  the  question  of  survey  or 
not  to  the  jury.  Lilly  v.  Paschal,  2  S.  £  R« 
394. 

275.  Nor  is  it  error,  if  the  judge  omit  to  say 
every  thing  possible  in  a  case.  ib. 

276.  If  a  jud^e,  on  a  trial  for  the  continuance 
of  a  nuisance,  oe  asked  ^<  whether  a  former  re- 
covery by  the  plaintiff  is  conclusive  evidence  of 
\he  cause  of  action  contained  in  it,"  and  he  re- 
fuses to  answer,  it  is  error.  Shaeffer  v.  Landis^ 
1  S.  &  R.  449. 

277.  The  charge  of  a  court  must  be  taken  to- 
gether, not  piecemeal ;  and  where  no  charge  is 
requested  on  certain  points,  it  is  not  error  for 
the  judge  to  decline  giving  his  opinion  on  such 
points.     Carothers  v.  Dunning',  3  S.  &  R.  373. 

278.  It  is  not  error  for  a  judfo  to  give  his 
opinion  on  a  matter  of  fact,  though  such  opinion 
was  erroneous.  AUter,  if  it  be  a  matter  of  law. 
Long  V.  Ramsay,  1  S.  &^  R.  72. 

279.  If,  on  a  petition  for  a  mill,  in  Virginia, 
the  court  direct  an  issue  to  try  the  title,  it  will 
not  be  erroneous,  because  the  merits  of  the  que^ 
tion  will  still  be  left  open.  Wood  v.  Boughan,  I 
Call,  329. 

280.  Where  the  court  informed  the  jury  that 
a  deed  of  bargain  and  sale,  which  was  in  evi- 
dence in  a  case,  was  sufficient  in  law  to  satis^ 
the  averments  in  the  plaintiff's  declaration,  it 
was  held,  that  this  was  merely  an  opinion  that 
it  was  conformable  to  the  declaration,  and  waa 
not  exceptionable  as  an  attempt  to  prescribe  to 
the  jury  the  verdict  which  they  should  find. 
Austin  V.  Richardson,  3  Call,  201. 

281.  In  trespass  quare  dausum,  the  defendant 
justified,  under  a  license,  to  enter  for  a  reasona- 
ble time,  for  certain  purposes.  It  being  shown 
thait  the  purposes  for  which  the  license  was  given 
had  been  accomplished  more  than  20  days  ^fore 
the  entry  complained  of,  the  plaintiff  prayed  in- 
structions to  Uie  jury  that  the  license  had  be- 
come inoperative,  so  as  to  afford  no  justification, 
and  the  court  omitted  so  to  do.  It  was  held,  that 
such  omission  was  not  a  ground  of  error,  inas- 
much as  the  question  of  reasonable  time  de- 
pended upon  all  the  facts  in  the  case,  which  it 
was  incumbent  upon  the  party  taking  the  excep- 
tion to  show,  but  which  the  record  did  not  pre- 
sent.    Parsons  v.  Camp,  11  Conn-  525. 

282.  Where  the  question  was,  whether  ma. 
nure,  situated  as  it  was  at  the  time  the  land  was 
conveyed,  passed  by  the  deed,  and  it  was  claimed 
by  one  party  that  it  lay  in  heaps  in  the  barn- 
yard, and  by  tlie  other  tiiat  it  had  been  collected 
for  the  purpose  of  manuring  the  land  conveved, 
and  that  there  was  a  general  usage,  by  which 
manure  in  the  vard,  before  it  is  spread  upon  the 
land,  whether  m  heaps  or  not,  is  conveyed  with 
the  land,  and  the  court,  overlooking  these  mat- 
ters of  fact  in  dispute  between  the  parties,  in- 
structed the  jury  that  manure  was  personal  prop- 
erty, and  did  not  pass  by  the  deed,  it  was  held, 
that  the  ehargre  was  erroneous,  ih. 

283.  A  paity  cannot  assign  for  error,  in  the 
court  of  appeals,  an  erroneous  instruction  ob- 
tained on  his  own  application.  Cl\ft  v.  Stoekdon^ 
4  Litt.  215. 

284.  It  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury,  after  being  sworn,  and  before 
evidence  introduced,  to  render  a  special  verdict. 
Woodward  v.  Woodson,  6  Munf.  2S7. 

266.  A  court,  in  a  charge  to  the  jury,  stated 
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matter  u  beiii|r  in  a  depoaition,  and  iaitmeted 
the  jury  that  such  matter  was  le^  evidence ; 
but,  in  fact,  no  inch  matter  was  m  the  depoei- 
tion.  Held,  that  this  was  error,  for  which  the 
indffment  should  be  reversed.  Chregory  ▼.  Batigky 
2.  Leigh,  665. 

286.  If  a  court  refuse  to  ^re  instructions 
upon  a  point  relevant  to  the  issue,  it  is  error. 
Douglass  V.  M'AUisUfy  3  Cranch,  2d8. 

SS'.  It  is  not  error  for  the  court  to  refuse  an 
opinion  to  the  jurjr  as  to  the  meaning  or  con- 
struction of  a  written  deposition,  read  in  evi- 
«lence  in  the  cause.  JlfiytiM  ins,  Co,  v.  Yowtg^' 
5  Cranch,  187. 

288.  A  verdict  cannot  be  reversed  on  error  as 
being  against  the  weight  of  evidence  ;  but  will 
be  reversed  for  a  wrong  direction  by  the  court  to 
a  jury,  on  a  question  of  law,  or  the  legal  result 
of  the  evidence.  Claipp  v.  BrowMghmn^  9  Cow. 
530. 

289.  It  is  error  for  the  court  to  leave  matters 
of  law  to  the  jury  as  matters  of  fact.  Work  v. 
JMstf/ay,  2  8.  &  it.  415.  CoUman  v.  Roberts^  1 
Mis.  97. 

290.  So  an  instruction  of  a  court  to  a  jury, 
which  involves  matters  of  fact  as  well  as  law,  is 
erroneous.    JifRas  v.  Scott,  4  Rand.  463. 

291.  It  was  held  error  in  the  common  pleas  of 
Lebanon  county,  Pennsylvania,  to  decide  sum- 
marily in  favor  of  its  own  jurisdiction,  and  dis- 
regard a  plea  in  abatement  thereto,  filed  on  a  di- 
vision of  the  ooun^,  in  1813.  Stoever  v.  G2o- 
ningsny  6  S.  &  R.  &. 

S32.  It  is  error  to  refer  to  the  jury  the  fact 
when  a  judgment  was  entered ;  it  is  to  be  proved 
by  inspecting  the  record.  Adorns  v.  Bazj  1 
WatU,  425. 

293.  It  is  error,  if  the  judge  direct  the  ju- 
rv  what  verdict  to  find,  on  a  question  which 
they  have  the  exclusive  right  of  determining. 
Braekett  v.  Jforton,  4  Conn.  517. 

294.  It  is  error  to  instruct  a  jury,  absolutely, 
to  find  for  either  party.  Reed  v.  Bragg^  5  J.  J. 
Marsh.  620. 

295.  It  is  error  in  the  court  to  refuse  to  give  a 
particular  instruction  to  the  jury,  if,  in  law,  the 
party  is  entitled  to  it.  Taylor  v.  HiUyer,  3 
Blackf.  433. 

296.  To  sustain  a  writ  of  error,  on  the  ground 
that  the  court  neglected  to  charge  the  jury  upon 
the  question  of  law,  it  must  appear,  bv  the  bill 
of  exceptions,  that  the  court  was  distinctly  re- 
quested so  to  do.    Law  v.  MerrUsy  6  Wend.  268. 

297.  It  is  not  error  to  refhse  to  charge  a  jury, 
where  there  is  no  point. on  which  the  charge  is 
requested,  and  where  there  is  no  question  of  law 
in  dispute.  Westeott  v.  Danzonbakery  1  Halst. 
132. 

298.  The  omission  to  ^ive  any  charge,  when 
not  required,  or  the  omission  to  state  some  legal 
principles  which  may  be  applicable  to  the  case, 
where  the  attention  of  the  jury  has  not  been 
improperly  directed,  is  no  ground  of  complaint, 
on  error.     FoUy  v.  Vantuyl^  4  Halst.  153. 

299.  It  is  error  if  the  court  refuse  to  lay  down 
the  law  on  the  request  of  a  party  in  a  cause,  or 
evade  an  answer,  or  do  not  answer  distinctly. 
Powers  V.  M'Forron,  2  S.  &  R.  44.  Smitk  v. 
T%ompsony  ib.  49.    Hamilton  v.  Jtfimor,  ib.  70. 

300.  Where  no  objection  is  taken  to  the  suffi- 
ciency of  evidence  offered  at  a  trial,  the  court  will 
not  instruct  a  jury  as  to  the  sufficiency  of  the 
evidence  to  prove  a  particular  fact.  Fenwiek  v. 
Forresty  6  Har.  &  J.  415. 

301.  A  court  cannot  refuse  a  proper  instruc- 
tion to  the  jury  upon  a  point  of  law,  merely  on 


the  ground  that  the  party,  in  his  application,  hu 
not  stated  the  evidence  given  in  the  cause ',  or  be* 
cause,  in  the  court's  opinion,  the  principle  oi 
law  does  not  apply  to  the  case  vndsr  tke  eiietam 
stances  appearing  in  proof.  WsUs  v.  Washing' 
ton,  6  Munf.  532. 

302.  If  the  verdict  does  not  find  the  issue 
joined,  the  judgment  may  be  reversed  on  writ  of 
error.  Brown  v.  Ckass^  4  Mass.  436.  Holmes 
V.  Wood,  6  ib.  1. 

303.  So,  if  the  judgment  does  not  follow  the 
verdict,  it  will  be  erroneous.  Brown  v.  Ckase^ 
4  Mass.  436. 

304.  The  court,  however,  on  writ  of  error,  are 
competent  to  collect  the  meaning  of  the  jury 
from  the  terms  of  the  verdict,  and  one  verdict 
may  be  a  sufficient  finding  on  several  issues. 
Porter  v.  Rummery,  10  Mass.  64. 

305.  It  is  error  to  set  aside  a  verdict,  if  the 
evidence  would  authorize  a  jury  to  find  for 
either  party.    jSllen  v.  Sykes,  5  J.  J.  Marsh. 611. 

306.  Where  an  issue  has  been  made  up,  as  to 
the  usurious  consideration  of  part  of  the  note 
sued  on,  a  verdict,  finding  the  debt  to  be  dis- 
charged by  a  specified  sum  in  damages,  is  er- 
roneous.    Deenng  v.  Halbert,  2  Litt.  §90. 

307.  Where  the  juries  agreed  to  mark  a  par- 
ticular sum  each,  and  to  divide  the  total  amount 
of  those  sums  by  the  number  of  the  jurors,  and 
gave  the  result  as  ^eir  verdict,  it  was  held  an 
error,  for  which  the  verdict  was  set  aside,  fior- 
vey  V.  Riekett,  15  Johns.  87. 

306.  Where  there  are  several  issues,  and  the 
jury  are  sworn  to  try  ^^the  issue,"  and  they  re- 
turn a  general  verdict,  it  is  not  error.  HtUcker 
V.  Fowler,  1  Bibb,  337. 

309.  Judgment  will  not  be  reversed  because 
a  verdict  is  entered  in  figures,  if  the  judgment 
thereon  is  entered  in  words  at  length.  &Mt  v. 
Hopping,  1  Halst.  125. 

310.  Judgment  cannot  be  reversed  for  exces- 
sive damages,  where  it  corresponds  with  the 
verdict,  and  there  is  nothing  in  the  record  con- 
clusively showing  that  the  verdict  is  unjust  or 
illegal.     Moore  v.  CooUdge,  1  Port.  280. 

311.  In  assumpsit  for  J^171  5«.  4d.  sterling, 
of  the  value  of  £228  7s..  currency,  for  so  much 
money  paid,  the  damages  were  laid  in  current 
money,  and  the  jury  found  their  verdict  in  current 
money.  It  was  held,  that  such  verdict  was  cor- 
rect, it  being  the  province  of  the  jury  to  settle 
the  value  of  the  money,  instead  of  leaving  it  to 
the  court.     Bamet  v.  natson,  1  Wash.  37^. 

312.  On  a  demurrer  to  evidence,  an  uncondi- 
tional verdict  is  not  error,  provided  the  demur- 
rer be  afterwards  determined  by  the  court. 
Bigger  y.Alderson,  1  H.  &  M.  54. 

313.  Where  an  infant  brings  suit,  and  ap- 
pears by  attorney,  and  judgment  is  rendered 
against  him  for  costs,  the  judgment  will  be  re- 
voked for  error  in  fact,  but  wiuiout  costs.  Jtfisy- 
nard  v.  Downer,  13  Wend.  575. 

314.  It  is  no  ground  of  error,  that  a  record  of 
judgment  in  the  common  pleas  is  signed  by  a 
judge  not  authorized  by  law  to  sign  it.  Moody 
V.  Vreeland,  9  Wend.  125. 

315.  The  objection  to  a  judgment,  that  it  was 
rendered  by  persons  having  no  judicial  authority, 
cannot  be  taken  advantage  of  by  writ  of  error. 
Adams  v.  Wheeler,  1  Chip.  417. 

316.  If  a  county  court,  on  overruling  a  mo- 
tion for  counter  security,  give  judgment  for 
costs  against  defendant,  the  judgment  will  be 
reversed,  unless  the  record  show  some  agree- 
ment of  the  parties  to  justify  the  judgment. 
Jones  V.  Johnston^  5  J.  J.  Marsh.  599. 
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S17.  In  &  joint  action  on  an  obli^tion,  it  is 
error  to  render  WTeral  jndgmenta  against  the 
de/eadanU,  or  to  render  more  than  one  judgment 
a^  nft  all  the  defendants.  EUtdgt  ▼.  Bovoman, 
5  J.  J.  Marsh.  593. 

318  It  is  error  to  render  judgment  for  costs 
against  the  partj  for  whom  the  jury  find  a  ver- 
dict Th^moM  T.  CammoMDtaUkt  3  J.  J.  Marsh. 
121,122. 

319.  The  rendition  of  judgment,  for  or  against 
a  dead  person,  is  error  in  net,  only  to  be  cor- 
rected by  writ  of  error,  coram  voHs,  Cosb  y. 
£i^ii,lJ.  J.  Marsh.  29. 

320.  It  is  not  error  for  a  judgment  to  be  ren- 
dered apon  a  former  judgment  for  damages, 
without  allowing  interest,  ffest  t.  p€ttriek,  1  J. 
J.  Marsh.  95. 

321.  A  judgment  on  a  writ  of  review  sued  out 
as  of  right,  by  a  party  not  entitled  to  it  by  stat- 
ate,  wiU  be  erroneous,  and  liable  to  be  reversed 
on  a  writ  of  error.  Hall  v.  WoUoU,  10  Mass. 
218. 

328.  Where,  in  an  action  against  an  exec- 
utor on  a  probate  bond,  commenced  for  the  ben- 
efit of  legatees,  executions  were  awarded  against 
him  for  thb  use  of  the  legatees,  without  their 
producing  any  decree  for  the  payment  of  their 
legacies,  or  toe  judgment  of  any  court  by  which 
the  amount  of  tiie  legacies  was  ascertained,  the 
jodgment  awarding  executions  was  reversed,  on 
writ  of  error;  but  it  appearing  that  the  exec- 
QtoT  had  refused  to  account  upon  oath  for  the 
perioaal  estate  of  the  testator  which  he  had  re- 
ceiTed,  the  caurt  rendered  judgment  that  the 
judge  of  prob&te  have  execution  for  the  amount 
of  the  personal  estate  as  it  stood  in  the  inven- 
tory, to  recover  the  same  for  the  use  of  all  per- 
sons interested  therein.  Qlover  v.  Heath.  3 
Mass.  252. 

323.  A  judgment  rendered  on  a  report  of  ref- 
erees will  be  erroneous,  unless  the  statute  under 
which  the  submission  is  made  is  strictly  pursued. 
Mm»o$ut  V.  Post^  4  Mass.  532.  Jones  v.  Haeker, 
5ib.264.    Short  v.  PraU,  6  ih.  496. 

324.  But  a  writ  of  error  will  not  lie  to  reverse 
a  judgment  rendered  upon  a  report  of  referees 
fiv  a  hu  sum  than  that  awarded  by  them,  if  the 
prevailing  party  release  the  difference  on  the 
record.    Phelps  v.  Goodman,  14  Mass.  252. 

325.  Nor  to  reverse  a  judgment  rendered  on  a 
report  of  referees,  merely  Iwcause  the  items  of 
the  bills  of  costs  taxed  and  allowed  by  the  ref- 
erees do  not  appear.  Southwortk  v.  Packard,  7 
Mass.  95. 

326.  Nor  because  it  does  not  appear  that  a  de- 
mand within  the  terms  of  the  submission  had 
been  decided  upon  by  the  referees,  for  the  de- 
mand might  never  have  been  laid  before  them. 
Hodges  V.  Hodges,  9  Mass.  320. 

327.  A  judgment  will  not  be  reversed  for  mere 
informality,  where  the  same  effect  is  substantially 
produced  by  the  judgment  in  its  present  form ; 
or  if  it  were  revarsed,  the  court  would  immedi- 
ately enter  a  new  judgment.  Bwckfield  v.  Gor- 
Am,  6  Mass.  445. 

328.  Thus,  if,  on  a  complaint  by  one  town 
^gainst  anoUier  for  the  removal  of  a  pauper, 
judgment  be  entered  that  the  settlement  of  the 
paaper  is  in  the  plaintiff  town,  such  informal 
judgment  will  not  be  reversed  as  erroneous ;  or 
if  it  were  reversed,  the  court  would  immediately 
niter  a  new  judgment,  that  the  settlement  of  the 
pauper  is  not  in  the  defendant  town.  ti. 

329.  A  iudgment  will  not  be  reversed  for  mere 
elerieal  errors,  or  mere  matters  of  form,  but  the 
Mut  will  either  disregard  them,  or,  where  amend- 


ments can  be  made,  will  suspend  judgment  until 
application  for  amendment  can  regularly  be  made. 
Moore  v.  Tracy,  7  Wend.  229. 

330.  Where  a  pUcUa  of  a  record  in  the  com- 
mon pleas  was  of  a  wrong  term,  manifestly  by 
mistake,  and  where  costs  were  awarded,  where 
the  court  judicially  knew  that  there  could  be  no 
such  costs,  these  causes  were  held  insufficient  for 
a  reversal  of  the  judgment.  U. 

331.  The  omission  to  enter  the  simdUter  is  in- 
formal, and  not  error.  Adams  v.  Bradshaw, 
Hardin,  555. 

332.  A  clerical  error  in  entitling  a  cause  on  the 
record,  or  in  a  certificate  of  affirmance,  does  not 
affect  the  judgment.  JfCleUand  v.  Commonr 
wealth,  Hardin,  290. 

333.  A  judgment,  in  an  action  brought  on  a 
former  judgment,  will  not  be  erroneous  merely 
because  such  former  judgment  was  erroneous. 
Howes  V.  Hathaway,  14  Mass.  233. 

334.  Where  a  single  judge  allowed  exceptions 
to  his  opinion,  and  continued  the  action,  and  at 
the  next  term,  deeming  the  exceptions  frivolous 
and  immaterial,  entered  judgment  according  to 
the  verdict,  and  awarded  execution,  the  error,  if 
it  is  one,  is  matter  of  record,  and  the  party  must 
sue  out  his  writ  of  error.  Browne  v.  BvU,  3 
Mass.  211. 

335.  A  judgment  obtained  a|^inst  a  non  com" 
pos,  while  under  guardianship,  without  the 
knowledge  of  the  guardian,  may  be  reversed  on 
writ  of  error.     White  v.  Palmer,  4  Mass.  147. 

336.  Where  the  circuit  court  set  aside  a  judg- 
ment and  verdict,  and  render  judgment  for  costs, 
without  otherwise  disposing  of  the  case,  a  writ 
of  error  to  reverse  the  judgment,  as  a  final  judg- 
ment, cannot  be  sustained.  RoHnson  v.  Seott, 
3  Litt.  233. 

337.  Where  the  court  have  a  ri^ht  to  assess 
the  damages,  without  the  intervention  of  a  jury, 
they  ought  to  set  aside  a  verdict  of  the  jury  find- 
ing excessive  damages,  with  or  without  motion 
of  defendant.     Dickon  v.  Smith,  1  Litt.  209. 

338.  A  judgment  ffiven  merely  upon  the  attes- 
tation of  the  party  plaintiff,  cannot  be  sustained. 
Sharpe  v.  Thatcher,  2  Dall.  77. 

339.  If  judgment  is  rendered  for  two  sums 
separately,  when  it  should  have  been  for  the  ag- 
gregate of  them,  yet,  if  the  defendant  is  not 
obliged  to  pay  more,  in  debt,  damages,  and  costs, 
than  otherwise,  it  is  not  error.  Deering  v.  Hal- 
bert,  2  Litt.  290. 

340.  Setting  aside  the  writ  of  inquiry,  and 
entering  the  plea  of  the  defendant,  virtually  sets 
aside  the  office  judgment ;  and  the  omission  to  en- 
ter of  record  the  setting  aside  of  such  judgment, 
is  but  misprision  of  the  clerk,  and  not  error. 
Adams  V.  Bradshaw,  Hardin,  555. 

341.  Taking  an  office  judgment  against  the 
appearance  bail,  after  special  bail  is  entered,  is 
not  error,  if  final  judgment  be  not  taken  against 
the  appearance  bail.  Bradley  v.  ^eeU,  Hardin, 
559. 

342.  In  an  action  upon  a  bond,  with  a  collat- 
eral condition,  where  judgment  is  rendered  upon 
demurrer,  alter  assignment  of  breaches,  for  the 
plaintiff,  a  jury  of  inquiry  ought  to  be  sworn  to 
assess  damages,  and  it  is  error  to  enter  final 
judgment  without  such  assessment.  Sasseer  v. 
WaUcer,  5  Gill  A  Johns.  102. 

343.  A  judgment  of  a  justice  will  not  be  re- 
versed, because  he  had  previously  expressed  an 
opinion  in  the  case.  JlfDoweU  v.  Van  Deuson, 
12  Johns.  356. 

344.  Where  the  plaintiff  in  the  supreme  court, 
in  New  York,  demurs  to  the  defendant's  plea^ 
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who  jobis  m  demoiier,  and,  the  caiue 
eallM  on,  deelinofl  arming  the  demoirer,  the  de- 
fendant cannot,  on  bringing  a  writ  of  error,  ob- 
ject to  the  propriety  of  the  jndjpnent  which  had 
thoa  pawed  against  him  by  dennlt.  Gdttam,  t. 
Hntj  13  Johns.  561. 

ilS.  Where  a  jostice,  in  New  York,  in  render- 
ing jodgment  for  the  plaintiff,  incladed  coats  in- 
curred by  the  defendant,  soch  as  subpcenas  for, 
and  swearing,  his  witnesses,  the  judgment  was 
held  erroneous.  TimmenmaM  t.  Morrison^  14 
Johns.  369. 

346.  A  court  cannot,  at  a  subsequent  term, 
modify,  set  aside,  or  alter,  a  judgment  of  the 
same  court,  on  motion,  and  the  introduction  of 
extraneous  evidence.  Kdley  t.  KUxtr^  3  A.  K. 
Marsh.  268. 

347.  Where  the  record  of  a  judgment  in  the 
circuit  court  has  been  sent  to  the  supreme  court, 
and  an  appearance  entered  there  by  the  defend- 
ant in  error,  and  a  decision  by  the  supreme  court 
lerersing  the  judgment,  and  remanding  the 
cause  for  a  new  trial,  the  defendant  in  error 
cannot  object  that  the  judgment  in  this  cause  is 
in  force  and  unrerersed,  upon  the  ground  that 
no  writ  of  error  had  been  sued  out.  Evaiu  ▼. 
Eaton,  3  Wash.  C.  C.  443. 

348.  Trespass  was  brought  in  a  justice's  court 
against  three,  only  two  of  whom  were  brought 
into  court  and  joined  issue,  and  judgment  was 
rendered  in  their  favor  by  the  justice.  The 
plaintiff  then  sued  out  a  eertiorarij  and  the  com- 
mon pleas  reversed  the  judgment,  and  rendered 
judgment  for  costs  of  the  certiorari  against  all 
three.  Held,  that  such  judgment  was  erroneous. 
Easton  v.  Calendar,  11  Wend.  90. 

349.  Where  the  judgment  rendered  was  for  the 
debt  and  interest,  and  one  penny  damages,  and 
costs,  and  the  scire  facias  issued  thereon  omitted 
the  one  penny  damages,  it  was  held,  that  this 
was  not  a  sufficient  error  to  be  regarded.  CraW' 
ford  V.  BeaU,  3  Bibb,  472. 

350.  The  omission  of  the  final  (<  s  **  in  the 
word  **  plaintiffs,*'  in  a  judgment,  will  not  vitiate 
the  judgment.     Brents  v.  Bamett,  4  Bibb,  251. 

351.  A  judgment  of  a  justice  was  reversed  as 
eroneous,  in  New  Jersey,  because  it  was  ren- 
dered **with  legal  costs,"  without  specifying  the 
amount  of  the  costs  in  words  at  length,  but  only 
in  figures.     Smith  v.  Miller,  3  Halst.  175. 

3^.  If  the  record  of  court  omit  to  state  the 
sum  for  which  judgment  is  ordered,  leaving  a 
space  blank  for  Uie  purpose  of  filling  it  up,  the 
record  is  incomplete,  and  judgment  will  be  re- 
versed.   Hann  v.  Gosling,  4  Halst.  248. 

353.  In  an  action  brought  in  the  name  of  the 
state,  for  the  use  of  a  person  entitled  to  a  fund, 
it  is  no  valid  objection  to  the  judgment,  that 
costs  have  been  adjudged  against  the  state. 
State  V.  GreenwtU,  4  Gill  &  Johns.  407. 

354.  It  is  error  to  pronounce  a  joint  judgment 
against  three,  while  a  former  judgment  against 
one  of  them,  in  the  same  action,  remains  unre- 
versed.   Fletcher  v.  Andrews,  1  A.  K.  Marsh.  52. 

355.  In  a  suit  against  two,  on  a  joint  note,  it 
IS  error  to  pronounce  judgment  against  one  for 
tiie  debt,  on  the  sherin 's  return,  as  to  the  other, 
of  <<not  found."  JoOt  v.  Sampson,  1  A.  K. 
Marsh.  59. 

356.  In  a  joint  action  against  two,  on  a  joint 
note,  it  is  error  to  give  judgment  against  one, 
while  the  suit  is  depending  against  the  other. 
Long  V.  Carlyle,  1  A.  K.  Marsh.  401.  Buford 
V.  M Daniel,  1  A.  K.  Marsh.  426. 

357.  Where,  in  a  joint  action  against  two,  on 
a  joint  undertaking,  one  pleaded  to  the  action, 


the  other  made  de&nlt,  a  writ  of  mqaiiy  was 
awarded,  and  the  issue  found  against  the  one 
who  pl^ded;  it  was  held,  that  a  judgment 
against  the  latter,  leaving  the  writ  of  inquiiy 
undisposed  of,  was  erroneous.  IHnwiddie  v. 
Marshall,  2  A.  E.  Marsh.  342. 

358.  If  a  party  be  nonsuited,  and  a  judgment 
be  given  against  him  for  costs,  error  lies.  Smith 
V.  Suits,  2  Johns.  9.  Schemerhom  v.  Jenkins,  7 
Johns.  373. 

359.  A  judgment  rendered  against  a  plaintiff 
in  his  absence,  by  a  justice  of  the  peace,  in 
Maryland,  is  erroneous,  and  will  be  reversed. 
Cavalier  v.  Doughty,  1  Halst.  227. 

360.  Where  an  irregularity  in  entering  costs 
may  be  9orrected,  it  is  no  ground  for  reversing 
the  judgment.     Stout  v.  Hopping,  1  Halst.  125. 

361.  In  an  action  of  dower,  judgment  was 
confessed  for  the  dower  claimed  in  the  lands. 
A  writ  of  habere  facias  seizinam  issued,  and  the 
demandant's  dower  was  laid  off.  On  the  return 
of  the  writ,  the  county  court  entered  judgment 
for  nominal  damages  and  costs.  On  appeal,  the 
judgment  for  damages  and  costs  was  reversed, 
as  erroneous.  Hammond  v.  Higgins,  2  Har.  & 
J.  443. 

362.  An  executor  de  son  tort,  being  summoned, 
appeared  to  an  action  of  debt  brought  against 
the  deceased,  confessed  the  action,  and  admitted 
the  debt  was  due  the  plaintiff.  An  auditor  was 
thereupon  appointed  to  ascertain  the  sum  for 
which  the  judgment  should  be  rendered,  accord- 
ing to  the  act  of  Maryland,  of  1798,  c.  101,  sub- 
ch.  8,  §  9.  This  appointment  of  auditor  was  af- 
terwards stricken  out  by  the  county  court,  and  a 
judgment  was  rendered  on  the  confession  above 
mentioned,  for  the  debt  and  costs,  de  bonis  testa- 
toris,  si  non  de  bonis  proprOs,  as  to  costs.  This 
judgment  was  reversed  by  the  court  of  appeals, 
as  erroneous.    JforfoUt  v.  Gantt,  2  Har.  St  J.  435. 

363.  A  judgment  on  a  verdict  for  a  certain 
sum  as  treble  damages,  in  an  action  for  the 
recovery  of  such  damages,  is  not  erroneous 
Doane  v.  Cummins,  11  Conn.  152. 

364.  It  is  not  error,  in  a  judgment  which  an- 
swers the  issue,  and  on  which  execution  was 
granted,  that  it  does  not  say  that  the  party  ahall 
recover,  and  that  execution  shall  issue.  BradUf 
V.  Clarh,  3  Day,  502. 

365.  In  Connecticut,  an  issue  of  fact  was 
closed  to  the  court,  in  the  county  court,  and 
found  for  the  plaintiff.  The  defendant  appealed 
to  the  superior  court,  where  .the  same  issue, 
without  any  new  pleadings,  was  tried  by  the 
jury,  and  a  verdict  found  for  the  plaintiff,  on 
which  judgment  was  rendered.  It  waa  held, 
that  such  judgment  was  not  erroneous.  Talhoi 
V.  WheeUr,  4  Day,  448. 

366.  A  judgment  in  replevin,  for  the  avowant 
to  recover  his  costs  without  assessing  his  dana- 
ages,  is  erroneous ;  and  it  being  an  error  of  the 
court,  the  plaintiff  ma^  take  advantage  of  it  by 
writ  of  error,  though  it  is  in  his  favor  Ijoomss 
V.  Tyler,  4  Day,  141. 

367.  An  appeal  was  taken  from  several  dia- 
tinct  decrees  of  probate,  and  reasons  assigned  for 
the  disaffirmance  of  part  only,  to  which  the  re- 
spondent demurred.  The  judgment  of  the  court 
was  in  these  words :  ^*  On  consideration  of  the 
said  appeal  from  probate,  this  court  disaffirms 
said  judgment  of  said  court  of  probate."  It  vras 
held,  that  such  judgment  was  erroneous,  not 
only  in  form,  but  in  substance.  Swan  v.  Wheoter^ 
4  Day,  137. 

368.  In  an  action  by  the  selectmen  of  a  town, 
on  the  Connecticut  statute,  '*to  prevent   en 
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CToachments  on  highways,"  it  wu  held,  that 
the  town  was  not  interested  in  the  event  of  such 
a  sait,  and  that,  conseqnentlj,  a  judgment  in 
such  action,  by  a  justice  of  the  peace  of  the 
town,  was  not  erroneous.  Tomlifuon  y.  Leavenr 
worth,  2  Conn.  292. 

369.  A  judgment  entered  by  confession  on  an 
arbitration  note  for  £20,  conditioned  to  perform 
an  award,  is  erroneous.  Curtiee  v.  Scovel,  1  Root, 
327.    Curtiee  v.  BtdkUy,  1  Root,  329. 

370.  A  judgment  founded  on  an  imperfect 
Terdict,  is  erroneous.  Holtnan  v.  Kingsbury,  4 
N.  Hainp.  104. 

371.  Thus,  in  trespass  de  bonis  asportatisy  the 
defendant  pleaded,  first,  not  ffuilty,  upon  which 
issue  was  joined ;  and  secondly,  in  bar,  that  he 
took  the  goods  as  the  property  of  a  third  person, 
by  yirtne  of  a  writ  of  attachment;  and  issue  was 
joined  on  the  plaintiff's  property  in  the  goods. 
The  jury  found,  that  the  ^oods  were  the  prop- 
erty of  the  plaintiff  at  the  time  of  the  taking,  and 
assessed  the  damage,  whereupon  judgment  was 
rendered  for  the  plaintiff.  The  judgment  was 
held  erroneous,  and  reversed  on  writ  of  er- 
ror, ik, 

372.  A  judgment  by  confession,  on  a  note  for 
£20,  deliyered  to  arbitrators  as  an  escrow,  to 
oblige  the  party  to  abide  the  award  they  shall 
make,  is  erroneous.  Talcott  y.  Sylvester,  2  Root, 
443. 

373.  It  is  not  error  in  a  judgment,  that  the 
court  find  the  facts  in  these  words,  **  the  court 
are  of  opinion.*'     Todd  y.  Potter,  1  Day,  236. 

374.  Judgment  will  not  be  reversed  upon  mo- 
tion of  a  party,  for  an  irregularity  which  is  not 
injurious  to  him.    Pate  y.  Spotts,  6  Munf.  394. 

375.  A  judgment,  in  the  clerk's  office  in  Vir- 
ginia, in  an  action  of  debt  for  money  loaned, 
and  not  alleged  to  be  founded  on  aily  specialty, ' 
bill,  or  note,  in  writing,  will  be  erroneous,  if 
made  final  before  a  writ  of  inquiry  has  been 
awarded  and  executed.  Hunt  y.  JfRea,  6  Munf. 
454. 

376.  In  debt  on  a  bond,  with  a  collateral  con- 
dition, if  the  plaintiff,  by  replication  to  the  plea 
of  conditions  performed,  charge  the  breach  de- 
feetiyelv,  but  fully  avoid,  by  other  replications, 
such  other  pleas  of  the  defendant  as  go  to  the 
foundation  of  the  action ;  to  which  replications 
demurrers  are  improperly  filed,  and  the  court 
enters  judgment  for  the  defendant  generally, 
upon  all  the  pleadings ;  such  judgment  is  erro- 
neous. The  judgment  should  be,  that  the  faulty 
replication  is  not  sufficient  in  law,  &.C.,  and, 
therefore,  that  the  plaintiff  take  nothing,  Sui. 
Lm«  y.  Harrison,  6  Munf.  573. 

377.  An  error,  in  entering  up  judgment,  as  to 
the  rate  of  interest,  is  not  merely  a  clerical  error, 
but  one  which  can  only  be  rectified  by  an  ap- 
pellate court.     Bent  v.  Fatten,  I  Rand.  25. 

378.  It  is  error,  in  a  court  of  law,  to  enter  a 
judgment  against  a  defendant,  on  the  day  after 
a  conditional  judgment  has  been  confirmed  at 
the  roles.  The  defendant,  under  the  Virginia 
statute,  has  until  the  next  term  after  the  condi- 
tional judgment  is  confirmed  in  the  office,  to  set 
it  aside.      Cfreen  v.  Skiptoitk,  1  Rand.  460. 

379.  An  office  judgment,  taken  before  the  ex- 
ecution and  return  of  a  writ,  is  erroneous.  Crews 
y.  GarUsmd.  2  Munf.  491. 

3b0.  Where  an  action  was  brought  by  an  ad- 
ministrator, an  account  filed  in  set-on  by  the 
defendant,  and  both  submitted  to  a  referee,  who 
reported  that  the  defendant  recover  a  certain  sum 
as  debt,  or  damage,  and  costs,  against  the  plain- 
tiC,  instead  of  against  the  goods  and  estate  of 


the  intestate,  and  judgment  was  rendered  by  the 
court  of  common  pleas ;  on  such  report  against 
the  latter,  it  was  held  to  be  no  error.  Eaton  v. 
Cole,  1  Fairf  137. 

381.  A  judgment  in  an  action  of  debt,  in 
which  the  sums,  the  date  of  the  obligation,  the 
assignment  thereof  to  the  plaintiff,  and  the  dam- 
ages, are  left  blank,  is  erroneous.  Blane  v. 
Sansum,  2  Call,  495. 

382.  In  detinue,  for  slaves,  the  declaration  laid 
no  price  or  value,  but  the  jury  found  for  the 
plaintiff,  the  slaves,  if  to  be  had,  or  £250  for 
each  slave,  and  damages  Id.  The  court  ren- 
dered judgment  for  the  slaves,  if  to  be  had,  and 
if  not,  the  price  found  by  the  jury,  with  the 
damages  and  costs.  Held,  that  such  judgment 
was  not  erroneous.  Bates  v.  Gordon,  3  Call, 
555. 

383.  In  an  action  on  a  bill  of  exchange,  pay- 
able in  sterling  money,  the  demand  in  the  dec- 
laration was  for  the  current-money  value  of  the 
debt.  The  court  gave  judgment  for  the  sterling 
money,  and  fixed  the  rate  of  exchange  them* 
selves.  Held,  that  such  judgment  was  errone- 
ous.    Scott  v.  Call,  I  Wash.  115. 

384.  A  judgment,  in  an  action  on  a  bond 
brought  in  the  name  of  the  commonwealth,  for 
the  benefit  of  an  individual  injured  by  the  breach 
of  the  condition,  which  attaches  the  recovery, 
as  to  future  injuries  to  that  individual,  excluding 
all  others,  is  erroneous.  Bibb  y.  Cauthome,  1 
Wash.  91. 

385.  In  an  action  of  detinue  for  five  slaves, 
the  jury  found  for  the  plaintiff  as  to  four  of 
them,  without  finding  as  to  the  fifth,  either  for 
the  plaintiff  or  defendant.  Held,  that  the  judg- 
ment on  such  verdict  was  erroneous.  BuUer  v. 
Parks,  1  Wash.  76. 

386.  Where  a  justice  of  the  peace,  in  an  ac- 
tion of  book  debt,  after  a  default  by  the  defend- 
ant, rendered  judgment  thus :  ^*  It  is  considered 
that  the  plaintiff  recover  of  the  defendant  the 
sum  of  five  dollars  damages,  and  his  costs  of 
suit;"  it  was  held,  that  the  defendant,  by  suf- 
fering a  default,  admitted  a  debt,  and  the  dam- 
ages were  properly  assessed ;  and  consequently, 
that  the  judgment  was  not  erroneous.  Fox  v. 
Hoyt,  12  Conn.  491. 

387.  A  judgment,  upon  a  bill  of  exceptions 
which  states  me  facts  imperfectly,  is  erroneous, 
and  will  be  reversed.  Barrett  v.  Tazewell,  1 
Call,  215. 

388.  In  scire  facias  on  a  judgment,  issues 
were  joined  on  the  pleas  of  *^  no  such  record," 
and  the  *^  act  of  limitations."  The  jury  found 
for  the  plaintiffs  on  the  second  plea,  and  the 
court,  without  taking  any  notice  of  the  first 
plea,  gave  judgment  for  the  plaintiffs.  Held, 
that  such  judgment  was  erroneous,  although,  on 
previous  pleadings,  which  by  consent  had  been 
set  aside,  the  court  had  decided  that  there  was,  in 
fact,  snch'a record.    Gee  v.  Hamilton,  6  Munf  32. 

389.  A  personal  judgment  against  an  execu- 
tor or  administrator,  who  is  sued  in  his  repre- 
sentative character,  is  fatally  erroneous.  Hum- 
phrey  v.  West,  3  Rand.  516. 

390.  Where  there  is  an  issue  of  fact,  in  a  case 
upon  a  writ  of  error,  coram  vobis,  it  must  be 
tried ;  to  render  judgment,  in  such  a  case,  with- 
out trial  or  proof,  is  erroneous.  Cook  v.  Con- 
way, 3  Dana,  454. 

^1.  Upon  scire  facias,  against  heirs  and  dev- 
isees,  to  revive  a  judgment  in  ejectment,  if  one 
of  the  defendants  confess  the  plaintiff's  right  to 
"revive  the  judgment  in  the  scire  facias  afore- 
said,"   and    thereupon    judgment    be    entered 
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a^init  Asm,  that  the  plaintiff  hare  execation 
for  the  whole  trad  of  land,  there  is  no  error  of 
which  he  can  take  advantaffe.  Jones  y*  Doe^  6 
Munf.  105 

392.  Writ  of  error  does  not  lie  for  jndffment 
entered  up  for  a  wrong  ■um,  unless  that  be  ap« 
parent  on  the  record.  CampbeU  y.  PaUersoHj  7 
Verm.  86. 

393.  If  a  special  issue  to  the  court  or  jury  is 
aot  directly  answered  in  the  terms  of  it,  it  is  er- 
foneous,  and  judgment  will  be  reversed.  Foot 
f .  Cady,  1  Root,  173.  Men  y.  Vining,  ib.  313. 
Cook  ▼.  ^ttoater,  ib.  435.  Humes  y.  Day^  ib.  466. 
Kelly  Y.  RiggSy  3  ib.  13.  Woodtoorth  y.  Clark,  1 
0).  542. 

394.  Where  it  does  not  appear  that  the  issue 
was  tried,  judgrment  must  be  reversed.  Logan 
Y.  Cloyd,  1  A.  K.  Marsh.  201. 

395.  A  judgment  for  a  larger  sum  than  the 
amount  of  the  damages  laid  in  the  declaration  is 
erroneous.  Smith  y.  Mien,  5  Day,  337.  Ten- 
nant  y.  Gray,  5  Munf.  494.  Davenport  y.  Brad- 
ley, 4  Conn.  309.  Hawk  y.  Anderson,  4  Halst. 
319 ;  Brayt.  72.  Hemmenway  y.  Hickes,  4  Pick. 
497.  Grosvenor  y.  Danforth,  16  Mass.  74.  Cloud 
Y.  Campbell,  4  Munf.  214.  See  Evans  y.  Bridges, 
A  Port.  348. 

396.  If,  howcYer,  the  jury  find  more  damages 
than  are  laid  in  the  writ,  and  the  court,  during 
the  same  term,  correct  it,  it  is  not  error.  Hole^ 
man  y.  Coleman,  1  A.  K.  Marsh.  296. 

397.  So  the  plaintiff  may  waive  the  excess, 
and  jud^ent  for  the  amount  for  which  the  court 
has  jurisdiction  will  be  regular.  Putnam  y. 
Shelop,  12  Johns.  435.  Tennant  y.  Gray,  5 
Munf.  494. 

396.  He  cannot,  however,  after  judgment, 
cure  the  error  by  releasing  the  excess,  but  the 
judgment  must  be  reversed.  BeaUe  v.  School,  1 
A.  K.  Marsh.  475. 

399.  Judgment  will  not  be  reversed  on  error 
because  the  damages  were  too  low,  they  having 
been  assessed  upon  a  hearing  of  both  parties. 
Broom  v.  Jennings,  Kirby,  392. 

400.  In  New  York,  where  one  of  two  defend- 
ants  pleads,  and  the  other  makes  default,  the 
plaintiff  cannot  proceed  to  try  the  issue  joined, 
and  have  damages  assessed  against  both  defend- 
ants, before  an  interlocutory  judgment  has  been 
rntered  against  the  defendant  who  neglects  to 
plead.     Hart  v.  De  Lord,  17  Johns.  270. 

401.  A  decision  of  the  superior  court,  on  mo- 
tion of  counsel  to  appear  for  a  party,  against  the 
right  to  appear,  on  the  ground  or  a  revocation 
Dt  authority,  is  not  subject  of  error,  the  matter 
assigned  not  appearing  from  the  records  of  the 
^ourt.    Mansfield  v.  Mansfield,  6  Conn.  559. 

402.  It  is  correct  for  the  court,  pronouncing 
judgment  of  eviction,  to  appoint  commissioners 
under  the  occupying  claimant  law,  at  a  subse- 
quent term,  both  parties  being  present.  Craig 
Y.  Major,  1  A.  K.  Marsh.  187. 

403.^  Where  a  general  objection  is  made,  on 
the  trial  of  a  cause,  to  a  decision  of  the  court, 
and  on  a  review  thereof,  the  decision,  if  objec- 
tionable at  all,  is  so  only  in  part,  the  party  will 
not  be  allowed  to  avail  himself  of  the  objeetion, 
for  want  of  precision  in  stating  it  on  the  trial. 
Retdf  V.  MAlistor,  8  Wend.  109. 

404.  It  is  error  in  an  inferior  court,  whose 
judgment  has  been  reversed,  and  new  proceed- 
ings directed,  to  proceed  without  an  official  doc- 
ument from  the  court  of  appeals,  warranting  it. 
Blair  v.  Bristoe,  Litt.  Sel.  Cas.  20. 

405.  Where  a  verdict  is  rendered  at  one  term, 
•ubjeot  to  the  opinion  of  the  court  on  matters  of 


Itw,  and  judgment  ia  entered  at  the  next  term, 
but  the  record  does  not  show  what  questions  of 
law  were  reserved,  the  judgment  must  be  re- 
versed.    Hann  v.  Field,  Litt.  Sel.  Cas.  376. 

406.  Where  issue  has  been  made  up,  and  has 
not  been  waived  by  the  parties,  it  is  error  to  ren- 
der judgment  upon  motion.  Jackson  v.  Motley, 
Ky.  Dec.  155. 

407.  In  Kentucky,  upon  an  attachment  founded 
on  an  open  accoifht,  it  is  error  to  take  judgment 
without  the  intervention  of  a  jury.  Demaree  v. 
Jackson,  Ky.  Dec.  68. 

408.  The  court  of  appeals  will  not  reverse  an 
order,  made  by  an  inferior  court,  reftising  to  ad- 
mit the  plaintiff  in  error  to  manage  a  cause,  un- 
der pretence  of  beneficial  interest,  unless  that 
interest  be  shown,  and  a  disposition  of  the  suit 
to  his  prejudice.  Skepard  v.  M*Intire,  4  J.  J. 
Marsh.  110. 

409.  If  the  evidence  will  not  warrant  a  ver- 
dict, it  is  error  to  overrule  a  motion  to  instruct 
the  jury  as  in  case  of  nonsuit.  Hanks  v.  Roberts, 
3  J.  J.  Marsh.  298. 

410.  An  order,  instructing  the  clerk  to  with- 
hold a  writ  of  habere  facias,  without  sufficient 
reason  apparent  on  the  record,  is  error.  Cole  v. 
Dameron,  3  J.  J.  Marsh.  314. 

411.  It  is  error  to  award  restitution  to  defend- 
ants, after  the  revival  of  a  judgment  in  eject- 
ment, subsequently  to  a  reversal  of  the  first  re- 
vivor, the  plaintiffs  having  obtained  possession 
by  habere  facias.  Smith  v.  Mitchell,  1  J.  J. 
Marsh.  270. 

412.  A  writ  of  error  will  not  lie  to  reverse  a 
judgment  rendered  upon  a  verdict,  in  an  action 
where  issue  has  been  tendered,  but  not  joined, 
by  neglect  of  parties.  Whiting  v.  Cochran,  9 
Mass.  532. 

413.  A  wHt  of  error  does  not  lie  for  a  mistake 
in  casting  interest  upon  a  promissory  note,  upon 
which  the  original  action  was  brought.  Whit- 
well  V.  Atkinson,  6  Mass.  272. 

414.  A  writ  of  error  will  lie  to  reverse  a  judg- 
ment, in  an  action  against  an  executor  on  a  pro- 
bate bond,  for  the  l^nefit  of  legatees,  awarding 
executions  against  the  defendants  for  the  use  of 
the  legatees,  without  their  producing  any  decree 
for  the  payment  of  their  legacies,  or  any  judg- 
ment  of  any  court  by  which  Siey  are  ascertained. 
Glover  v.  Heath,  3  Mass.  252. 

415.  A  writ  of  error  will  lie  to  reverse  a  judg- 
ment rendered  in  a  process  under  the  statute 
against  the  proprietors  of  a  mill,  to  recover  dam- 
ages for  flowing  lands,  where  it  does  not  appear 
by  the  record  that  the  jury  summoned  to  esti- 
mate damages  were  sworn  as  the  law  requires. 
Spring  V.  Lowell,  1  Mass.  422. 

416.  A  judgment  for  taxes  and  fides,  where 
notice  was  given  of  a  motion  for  recovery  of 
taxes  only,  is  erroneous.  Ford  v.  Common- 
wealth, Litt.  Sel.  Cas.  3. 

417.  Where  the  defendant  has  pleaded  the 
statute  of  limitations,  and  the  plaintiff  has  not 
replied  to  it,  the  court  of  appeals  cannot  reverse 
the  judgment,  on  a  writ  of  error,  although  the 
verdict  resulted  from  erroneous  instructions.  £/- 
liott  V.  Fowler,  1  Litt  198. 

418.  Where  the  record  shows  that  the  plain- 
tiff was  regularly  nonsuited,  and  does  not  show 
that  the  nonsuit  was'  set  aside,  a  trial  and  judg- 
ment in  his  favor,  at  a  subsequent  term,  is  erro- 
neous, and  the  proceedings  will  be  reversed. 
Foster  v.  Atkison,  1  Litt.  214. 

419.  Where  neither  the  declaration,  plea,  noi 
replication,  have  been  noticed  on  the  oraer  book^ 
the  failure  cannot  be  assigned  for  error,  if  the 
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jnfy  were  sworn  to  try  the  issue  joined,  and  ren- 
dered a  Terdtct.  ih. 

490.  It  is  not  error  to  refhse  to  permit  an 
amendment  of  an  assignment  of  errors,  after  de- 
murrer joined  and  a  decision  of  the  court  there- 
on against  the  plaintiff  in  error.  Clarke  y.  BeU, 
2  Litt.  162. 

421.  It  is  not  error  for  the  circuit  court  to  de- 
cide according  to  law,  without  hearing  argu- 
ment, notwithstanding  the  party  decided  against 
insists  on  arguing  that  the  law  is  otherwise. 
Dtering  r.  Halhert,  2  Litt.  290. 

422.  A  clerical  mistake  in  the  Anno  Domini 
of  summons  on  petition  is  not  error,  if  the  year 
of  the  commonwealth,  stated  in  the  summons, 
and  the  indorsement  made  by  the  clerk,  of  the 
time  when  the  petition  was  filed,  are  correct,  so 
as  to  amend  by  them.  Bridges  r.  Ridgley,  2 
Litt.  395. 

423.  It  is  error  to  refuse  to  permit  the  defend- 
ant's counsel  to  open  and  conclude  a  cause 
before  a  jury,  on  the  trial  of  issues  taken  on 
the  pleas  of  payment  and  set-off.  ChurehiU  t. 
RcgerSj  Hardin,  182. 

424.  Where  tiie  error  is  in  the  judgment  of  the 
jury  on  the  facts,  the  supreme  court  cannot  cor- 
rect  it.  The  party  should  moye  for  a  new  trial. 
Btcrm  T.  Dumay,  2  Mis.  1%. 

425.  After  a  change  of  venue,  directed  by  the 
indee  to  another  circuit,  and  the  papers  are  sent 
back,  and  the  cause  again  docketed,  and  the  de- 
fendants plead  in  bar,  it  is  no  error  to  which  a 
writ  of  error  will  lie.  CuppUs  v.  Hood,  1  Mis. 
497. 

426.  An  order  of  the  court  below,  striking  a 
cause  from  the  docket,  is  not  such  a  decision  as 
wUl  authorize  a  writ  of  error.  The  party  has  his 
remedy  by  mandamut,  Astor  ▼.  Chamber^  1 
Blis.  191. 

427.  Where  there  is  an  issue  of  law  and  an 
issue  of  fact,  the  issue  of  law  should  be  first  dis- 
posed of;  and  to  render  a  judgment  generally  in 
such  a  ease,  without  finding  the  issue  of  fact,  is 
error.     Ellis  ▼.  Loumier,  1  Mis.  260. 

428.  Where  a  justice  tried  a  cause  at  a  place 
different  from  that  mentioned  in  the  summons, 
it  was  held  an  irregularity,  for  which  judgment 
was  rerersed.     Stewart  ▼.  Meigs,  12  Johns.  417. 

429.  A  refusal  of  a  justice,  in  New  York,  to 
indorse  the  defendant's  exemption  from  impris- 
onment, on  the  execution  against  him,  is  no 
ground  for  reyersing  the  judgment.  Spajford  y. 
Grt^n,  13  Johns.  328. 

430.  The  informal  appointment  of  a  guardian 
cannot  be  assigned  for  error.  Findley  y.  B«. 
dUiian,  1  Blackf.  12. 

431.  To  deny  oyer,  where  it  ought  to  be 
granted,  is  error.   Osborne  y.  Reed,  1  Blackf.  126. 

432.  Where  a  justice,  during  the  trial,  allowed 
the  parties  to  treat  the  jury  with  spirituous 
liquors,  the  Judgment  was  reyersed.  Kellogg  y. 
Wilder^  15  Johns.  455. 

433.  Where  there  was  an  error  in  an  inter- 
locutory judgment,  which  was  corrected  by  the 
final  judgment,  that  error  cannot  be  assigned  on 
a  writ  of  error.    Pollard  y.  Rogers,  1  Bihb,  473. 

434.  An  agreed  statement  of  facts  is  not  yiti- 
aled  by  a  bluik  as  to  the  day  of  the  month  from 
which  interest  is  to  be  computed,  nor  by  an 
omission  to  state  the. amount  of  costs  in  a  set-off, 
which  can  be  obtained  of  the  proper  officer. 
Bttwu  y.  Ben,  1  Bibb,  402. 

435.  Where  a  judge  allows  a  writ  of  error  co- 
ram vobis,  the  presumption  is,  that  eyidence  of 
Che  notice  of  the  mtended  application,  as  re- 
fiiired  by  statnte,  was  produced  to  him ;  and  it 


is  error  to  dismiss  the  writ  in  term  time,  because 
no  written  notice,  or  proof  of  seryice,  appeared 
on  file.     Woodrough  y.  Perkins,  1  Bibb,  288. 

436.  The  grounds  of  reyersal  on  a  writ  of  er- 
ror are  not  in  the  nature  of  an  application  for  a 
new  trial.     Luty  y.  Purdy,  2  Oyert.  163. 

437.  The  awarding  of  a  writ  of  inquiry,  after 
the  defendant's  failure  to  appear  on  being  called, 
without  the  preyious  entry  of  an  interlocutory 
judgment,  is  a  mere  informality,  and  cannot  be 
assigned  for  error.  White  y.  Rankin,  2  Blackf. 
78. 

438.  Where  there  is  notice  to  a  sheriff  to  ap- 
pear and  answer  to  a  motion  on  a  certain  day, 
and  the  motion  is  not  entered  on  that  day,  it  is 
error  to  take  it  up  on  the  succeeding  day,  unless 
the  sheriff  appears*  Drabue  y.  Tilford,  3  A.  K. 
Marsh.  142. 

439.  If  the  defendant  moyes  to  quash  an  at- 
tachment, without  assigning  the  cause  on  the 
record,  and  the  motion  is  overruled,  he  cannot 
take  advantage  thereof  on  a  writ  of  error,  al- 
though it  appear  that  there  were  sufficient 
causes  for  quashing  the  attachment,  if  properly 
assigned.     Harper  y.  Bell,  2  Bibb,  221. 

440.  Where  a  bond  was  executed  by  one  of 
two  executors  in  the  name  of  both,  and  an  action 
was  brought  thereon,  and  judgment  recovered 
against  both,  the  one  who  did  not  execute  the 
bond  cannot  assign  for  error  that  his  co-executor 
had  no  authority  to  execute  the  bond.  Daviess 
V.  Mead,  2  Bibb,  397. 

441.  A  writ  of  error  will  not  be  sustained  be* 
cause  the  original  record  was  transmitted  when 
the  venue  of^the  case  was  changed;  for,  al- 
though the  clerk  renders  himself  civillj  and 
crin[imally  liable  by  so  doing,  this  act  of  his  does 
not  render  void  or  voidable  the  proceedings  of 
the  court.     Tindall  v.  Shelby,  4  Hayw.  98. 

442.  Where  a  justice  of  the  peace,  before 
whom  a  suit  was  brought,  was  the  son-in-law 
of  the  plaintiff,  and  persisted  in  trying  the  cause, 
notwithstanding  the  objection  made  by  the  plain- 
tiff, it  was  held,  that  iJiese  facts  were  of  them- 
selves evidence  that  the  trial  was  not  impartial, 
and  that  there  was  sufficient  ground  for  revers- 
ing the  judgment,  the  damage  being  excessive. 
Bdlotos  V.  Pearson,  19  Johns.  172. 

443.  Where  the  verdict  and  judgment,  in  a 
penal  action,  are  for  the  defendant,  the  decision 
of  the  court,  discharging  bail,  cannot  afiect  the 
judgment.     Clay  v.  Swett,  4' Bibb,  255. 

444.  Where  the  declaration  in  trespass  quare 
clausum  charged  that  the  defendant  the  close  of 

the  plaintiff's,  called ,  situate,  &c.,  broke 

and  entered,  and  defence  having  been  taken  on 
warrant,  neither  the  warrant,  nor  the  proceed- 
ings under  it,  gave  any  name  to  the  close  of  the 
plaintiff;  the  court  of  appeals  refused  to  affirm  a 
judgment  for  the  plaintiff,  prior  to  the  act  of 
1825,  c.  117,  upon  proceedings  thus  defective  on 
their  face.  MundeU  v.  Hugh,  2  Gill  &  Johns. 
193. 

445.  Where  a  commission  was  issued  in  the 
name  of  R.  M.  M.,  the  name  being  R.  W.  M.,  it 
was  held,  that  it  did  not  affect  the  execution  of 
the  commission,  and  that  the  entire  omission  of 
the  middle  name  was  not  a  misnomer.  Keene  v. 
Meade,  3  Pet.  1. 

446.  A  report,  under  the  occupying  claimant 
law,  should  not  be  quashed  for  error  in  the  valu- 
ation, merely  for  a  difference  of  opinion  between 
the  witnesses  and  the  commissioners.  White  v. 
Ogden,  1  A.  K.  Marsh.  42. 

447.  Where  a  common  order  is  taken  in  a 
cause,  and  no  plea  filed,  or  issue  joined,  it  is 
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error  to  swear  the  jury  *'  to  try  the  usae."  Hop- 
king  V.  Prestony  2  A.  &.  Marsh.  64. 

448.  But  where  there  are  two  issaes,  it  is  not 
error  to  swear  the  jorr  to  try  **  the  issue."  BaU 
▼.  LewUy  1  J.  J.  Marsh.  213. 

449.  To  swear  a  jury  to  try  the  issue,  after  a 
judgment  by  de&ult,  is  not  an  error  of  which 
the  defendant  can  take  adrantage.  Dtnny  v. 
Hvtdutony  1  fiibb,  576. 

450.  A  defendant  cannot  object  that  the  court 
ordered  an  habere  facioMj  and  an  indorsement  of 
the  person's  name  to  whom  possession  was  de- 
livered, at  a  term  subsequent  to  that  at  which 
judgment  was  rendered.  Berry  y.  Triplet^  2  A. 
K.  Marsh.  61. 

451.  Death  of  a  joint  party  not  being  "  sug- 
gested on  the  record,"  according  to  the  statute, 
IS  not  cause  of  error  between  the  sunriyors.  Her- 
ring  y.  Selden,  1  Verm.  14. 

Vide  Bill  op  Excxptioiis,  152. 

(b.)      In  criminal  Cases. 
See  infra.  III.  No.  508. 

452.  No  writ  of  error  lies  for  the  common- 
wealth in  a  criminal  case.  Comm.  y.  Harrison, 
2  Virg.  Cas.  202.  But  see  SUUe  y.  Buchanan,  5 
Har.&  J.  317. 

453.  A  defendant,  against  whom  a  judgment 
has  been  rendered,  is  entitled  to  a  writ  of  error. 
Anderson  y.  State,  5  Har.  &  J.  174. 

454.  A  writ  of  error,  in  criminal  cases,  is  ex 
p-atia;  but  it  will  not  be  granted  before  final 
judgment  entered.  Miles  y.  Rempublicam,  4 
Teates,  319. 

455.  In  Missouri,  a  writ  of  error  lies  to  the 
supreme  court,  in  all  prosecutions  for  offences 
not  capital.     Calloway  y.  State,  1  Mis.  211. 

456.  A  writ  of  error,  and  not  ofhaheas  corpus, 
is  the  proper  remedy  to  reyerse  an  additional 
punishment  wrongfully  awarded  against  a  con- 
yict,  under  the  Massachusetts  statute  of  1817, 
c.  176.  Riley's  case,  2  Pick.  172.  Cooke,  pe- 
titioner,  15  Pick.  234. 

457.  Error  lies  on  an  award  of  the  supreme 
court,  for  refusing  to  discharge  a  prisoner 
brought  before  them  on  a  habeas  corpus.  Yates 
y.  lie  People,  6  Johns.  357. 

458.  In  criminal  cases,  error  lies  to  reyerse 
the  iudgment  of  an  inferior  court  against  the  de- 
fbndant,  notwithstanding  he  had  a  right  of  ap- 
peal.    Cooke,  petitioner,  15  Pick.  234. 

459.  The  only  mode  of  reviewing  or  reversing 
the  judgment  of  an  inferior  court,  in  Virginia, 
in  favor  of  the  commonwealth,  on  prosecution 
for  a  misdemeanor,  is  by  writ  of  error,  which 
may  issue  without  regard  to  the  costs  or  value 
of  the  judgment,  and  without  the  assent  of  the 
commonwealth's  attorney.  Temple  y.  Comm.  1 
Virg.  Cas.  163. 

460.  An  indictment  for  larceny  charged  the 
goods  to  have  been  stolen  on  the  xlst  of  Decem- 
ber, one  thousand  eight  hundred  and  twenty- 
thee,  leaving  out  the  letter  r  in  the  last  word. 
Held,  that  the  defect  was  cured  by  the  Virginia 
statute  of  jeofails.  Aldridge  y.  Comm.  2  Virg. 
Cas.  447.  ^  * 

461.  In  Virginia,  a  judge  cannot  award  a  writ 
of  error,  in  a  criminal  case,  in  vacation.  Baker 
y.  Comm.  2  Virg.  Cas.  353.  Jones  v.  Comm.  ib. 
224. 

462.  Afler  verdict  and  judgment  for  a  felony 
against  a  prisoner,  he  cannot  have  a  writ  of  er- 
ror  to  reverse  the  judgment,  on  the  ground  that 
he  was  not  examined  for  the  felony  of  Which  he 
was  indicted  and  has  been  convicted.  Campbell 
y.  Comm.  2  Virg.  Cas.  314. 


463.  In  an  mdictment  for  malicious  and  vol 
untary  shooting,  in  Virginia,  if  the  term  <'  wilful- 
ly "  iwf  used  for  *'  voluntarily,*'  the  error  ia  cured 
by  the  statute  of  jeofails*     Trimble  v.  Comm.  2 
Virg.  Cas.  143. 

464.  So,  also,  is  a  conclusion  ^'aranst  the 
acts  of  the  assembly,"  where  there  is  but  one 
act.  ib.  So,  also,  is  an  omission  to  state  that  the 
grand  jury  was  impanelled  in  the  superior  court 
of  the  county,  the  county  itself  being  men- 
tioned, ib. 

465.  The  court  has  an  undoubted  right  to  cor- 
rect any  error  made  by  the  clerk  in  the  orders 
of  the  preceding  day.  Gibson  v.  Comm.  2  Virg. 
Cas.  111. 

466.  A  writ  of  error  to  the  mayor's  court,  to 
remove  the  record  of  a  felony,  is  not  grantable 
of  course.  It  should  have  the  consent  of  the 
attorney-general,  or  a  supreme  court  judge. 
Comm.  v.  Profit,  4  Binn.  424. 

467.  A  writ  of  error,  in  criminal  cases,  though 
not  capital,  cannot  issue  without  the  JUU  of  the 
attorney-general.  But  if  he  improperly  refuse 
his  fiat,  Uie  court  will  order  him  to  grant  it. 
Lavett  v.  The  People,  7  Cow.  339,  and  note. 

468.  A  writ  otenoT  lies  in  a  capital  case,  but 
a  bill  of  exceptions  will  not  be  allowed.  Mitchell 
v.  The  State,  3  Mis.  283. 

469.  Where  the  court  refused  to  have  the 
prisoners  placed  by  the  side  of  their  counsel,  but 
allowed  them  to  be  placed  within  the  bar,  and 
within  a  reasonable  distance  of  their  counsel, 
who  could  constantly  have  free  access  to  them, 
and  to  whom  every  delay  for  such  purpose  was 
given,  it  was  held,  that  such  refusal,  under  the 
circumstances  of  the  case,  was  not  error.  U. 
States  v.  Gibert,  2  Sumner,  19. 

470.  If  a  statute  inflicts  a  penalty,  partly  to 
the  use  of  the  commonwealth,  and  partly  to  the 
use  of  an  informer,  and  the  commonwealth  pros- 
ecutes  for  the  penalty,  and  the  judgment  award 
a  part  of  the  penalty  to  any  person  as  informer, 
without  its  appearing  on  the  record  that  such 
person  was  the  informer,  a  writ  of  error  will  lie 
to  reverse  such  judgment.  Howard  v.  Comm. 
13  Mass.  221. 

471.  If  a  judgment  should  award  a  portion  ol 
a  penalty,  inflicted  by  a  statute,  to  any  person  as 
an  informer,  when  it  does  not  appear  on  the 
record  that  he  is  an  informer,  the  judgment  may 
be  reversed,  and  a  new  judgment  entered,  that 
the  commonwealth  recover  the  whole  penalty  to 
its  own  use.    Howard  v.  Comm.  13  Mass.  221. 

472.  In  Kentucky,  a  writ  of  error  will  not  lie 
from  a  circuit  court,  on  a  criminal  prosecution, 
when  the  punishment  extends  to  imprisonment. 
Comm.  V.  Brown,  3  J.  J.  Marsh.  597.  Comm.  y. 
MitcheU,  ib.  630. 

473.  It  cannot  be  objected,  in  error,  that  two 
or  more  offences  of  the  same  nature,  upon  which 
the  same,  or  a  similar  judgment,  may  be  given, 
are  contained  in  different  counts  of  tne  same  in« 
dictment ',  nor  can  such  objection,  it  seems,  be 
urged  on  demurrer  or  arrest.  Kane  v.  The  Peo^ 
pie,  8  Wend.  203. 

474.  The  discharge  of  a  jury,  in  a  criminal 
case,  without  their  agreeing  on  a  verdict,  bein^ 
a  matter  resting  in  uie  sound  discretion  of  tlie 
court,  cannot  be  reviewed  on  error.  People  t. 
Green,  13  Wend.  55. 

475.  A  writ  of  error  cannot  be  maintained  in 
the  name  of  the  commonwealth,  at  the  instance 
of  an  individual,  to  reverse  an  order  of  a  county 
court  in  Kentucky,  establishing  an  inspection. 
Comm.  V.  Jones,  4  *Bibb,  534. 

476   A  writ  of  error  will  not  lie  for  the  ttate^ 
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in  a  case  wtiere  a  jury  have  rendered  a  verdict 
of  acquittal  under  an  indictment  for  perjury,  be- 
cause evidence  was  admitted,  which  the  solicitor 
thought  should  not  hare  been  received.  The 
Suae  V.  Reynolds,  4  Hajw.  110. 

477.  Where  a  prisoner  was  tried  at  a  court  of 
oyer  and  terminer,  and  jail  delivery,  in  New 
York,  for  murder,  and  convicted  without  a  ve- 
nire returned  and  filed,  it  was  held  an  error,  for 
which  judgment  was  arrested,  and  a  new  trial 
ordered.     The  People  v.  M'Kay,  18  Johns.  212. 

478.  On  the  trial  of  an  indictment  for  a  crime, 
the  punishment  whereof,  prescribed  by  law,  is 
imprisonment,  dbc.,  not  less  than  one,  nor  more 
than  three  years,  the  jury  were  charged  that  the 
term  of  imprisonment  was  to  be  not  less  than 
two,  nor  more  than  three  years.  The  verdict 
found  the  prisoner  guilty,  and  ascertained  his 
punishment  to  be  two  years.  The  common- 
wealth's attorney  then  remitted  one  year  of  the 
term,  whereupon  the  court  sentenced  the  pris- 
oner to  one  year's  imprisonment.  Held,  that  the 
judgment  was  erroneous,  not  being  according  to 
the  verdict,  the  attorney  having  no  power  to 
make  such  remission.   AlleiCt  case,  2  Leiffh,  727. 

479.  Held,  also,  that  the  verdict  should  be  set 
aside,  on  account  of  the  erroneous  charge  as  to 
the  minimum  of  the  punishment,  ib. 

480.  A  judgment  by  confession  is  not  errone- 
ous because  the  presentment  on  which  it  was 
founded  might  have  been  defective  on  special 
demurrer.     Comm.  v.  Ojfner,  2  Virg.  Cas.  17. 

481.  It  is  error,  if  it  ao  not  appear  on  the  rec- 
ord that  the  prisoner  in  an  indictment  was  tried 
by  12  jurors,  lawfully  sworn.  Doebler  v.  Comm. 
3  S.  &  R.  237. 

482.  In  a  joint  indictment,  for  an  assault, 
against  several  persons,  if  the  jury  assess  a 
joint  fine,  it  is  error,  for  which  the  judgment 
may  be  reversed.    Jones  v.  Comm.  1  Call,  55&. 

483.  Judgment  that  a  fine  shall  go  to  the  com- 
monwealth, when  the  statute  gives  it  to  the  in- 
former  and  commissioners,  is  erroneous.  Wen- 
fU  V.  Comm.  5  Binn.  65. 

484.  The  omission  to  charge,  in  an  indictment, 
that  the  offence  was  committed  "  within  the  ju- 
risdiction of  the  court,'*  the  county  itself  being 
named,  is  cured  by  verdict.  Taylor  v.  Comm.  2 
Virg.  Cas.  94. 

485.  On  an  indictment  for  grand  larceny,  a 
finding  that  the  prisoner  is  guilty  of  petit  lar- 
ceny, without  ascertaining  the  value  of  the 
goods  stolen,  is  not  erroneous.  Poindexter  v. 
Comm>.  6  Rand.  667. 

486.  Nor  is  such  verdict  erroneous  because  it 
does  not  ascertain  what  goods  are  stolen,  nor 
their  value,  nor  whether  they  are  forthcoming 
or  not,  nor  what  articles  are  not  forthcoming,  if 
any,  nor  the  value  of  such  as  are  not  forthcom- 
ing, ib. 

487.  Where  a  complaint  contained  no  direct 
charge  of  theft,  but  only  a  taking  which  might 
have  amounted  onl^  to  trespass,  a  judgment  of 
the  justice,  sentencmg  and  punishing  the  pris- 
oner for  theft,  was  held  to  be  erroneous,  and  was 
reversed.     Frisbie  v.  Butler,  Kirby,  213. 

488.  If  a  justice  merely  give  it  as  his  opinion 
that  the  defendant  is  guilty,  and  that  he  pay  a 
fine,  such  judgment  is  erroneous.  Knowles  v. 
State^  2  Root,  &2. 

489.  A  judgment  in  a  prosecution  upon  the 
Connecticut  statute,  for  damage  done  in  the 
night  season,  is  erroneous,  unless  the  facts  and 
the  defendant  are  directly  charged  in  the  com- 
plaint.    Hoteklnss  v.  TVittIs,  1  Root,  438. 

490.  That  no  presentment  was  found  is  not 
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an  error  for  which  judgment  will  be  arrested. 
Horsey  v.  State,  3  Har.  &  J.  2. 

491.  Nor  is  the  fact  that  it  does  not  appear,  by 
the  record,  that  the  jurors  were  freeholders,  ifr. 

492.  Variances  between  the  names  of  the 
grand  and  petit  jurors  who  found  the  indict- 
ment and  verdict,  were  held  insufficient  to  arrest 
judgment,  ib. 

493.  A  commitment  of  a  prisoner,  without  his 
being  first  brought  into  court  by  a  capias,  was 
held  an  insufficient  error  to  arrest  a  judg- 
ment, ib. 

494.  If  a  defendant  is  arrested  upon  a  war* 
rant,  and  enters  into  bond  (according  to  the  10th 
section  of  the  small  cause  act  of  New  Jersey, 
Rev.  Laws,  630)  for  his  appearance  before  the 
justice,  and  fails  to  appear  at  the  day,  and  the 
justice  renders  judgment  against  him,  in  his  ab- 
sence, the  judgment  will  bie  reversed.  Comm. 
V.  Randolph,  2  Halst.  136. 

496.  If  a  plaintiff  discharges  the  defendant 
from  arrest  on  a  warrant,  upon  the  defendant's 
promising  to  appear  before  the  justice,  and  the 
defendant  does  not  appear,  and  the  plaintiff 
takes  judgment  in  his  absence,  the  judgment 
will  be  reversed.    Anon.  2  Halst.  120. 

496.  If  an  indictment  charges  the  offence  to 
have  been  committed  by  Richard,  and  the  ver* 
diet  abridges  the  name,  by  finding  the  prisoner, 
Rich'd.,  guilty,  the  verdict  is  not  erroneous. 
Poindexter  v.  Comm.  6  Rand.  667. 

497.  A  writ  of  error  will  not  lie  to  an  order  of 
the  court,  punishing  for  contempt.  Johnston  ▼. 
Comm.  1  Bibb,  598. 

498.  A  sentence  of  a  justice  of  the  peace,  in 
Connecticut,  for  the  commitment  of  an  offender 
to  a  workhouse  **  until  released  by  order  o^ 
law,"  is  erroneous,  as  being  for  an  indefinite 
time.     Washburn  v.  Belknap,  3  Conn.  502. 

499.  A  judgment  upon  an  information  for 
keeping  a  tavern  without  a  license,  under  the 
Connecticut  statute,  is  not  erroneous,  because 
the  justice,  who  took  cognizance  of  the  com- 
plaint, was  an  inhabitant  of  the  town  in  which 
the  offence  was  alleged  to  have  been  committed, 
and  to  the  treasury  of  which  the  penalty  would 
go.    KUboum  V.  State,  9  Conn.  560. 

111.    Of  the  Operation  of  the  Writ. 

500.  A  writ  of  error  operates  as  a  supersedes 
from  the  time  of  filing  the  bond ;  and  if  no  sale 
has  been  made  by  the  sheriff  on  execution,  it 
stays  him  from  doinff  so.  State  v.  Page,  1  Har. 
&  J.  475.  Vide  Wheteroft  v.  Dorsey,  ib.  482. 
Johnson  V.  Goldsborough,  ib.  499. 

501.  The  general  rule  seems  to  be  that  the 
writ  of  error  operates  as  a  supersedeas,  from  the 
time  of  the  allowance.  Arncid  v.  Fuller,  1 
Ham.  458.  But  only  to  stay  proceedings  until 
the  errors  are  disposed  of,  and  does  not  vacate  a 
levy  of  execution  on  real  estate,  ih. 

m)2.  Where  an  execution  is  issued,  and  actual- 
ly levied,  before  the  writ  of  error  is  filed,  it  is  no 
stepersedeas.    Kinnie  v.  Whitford,  17  Johns.  34. 

503.  Where  a  writ  of  error  was  allowed,  and 
signed  before  judgment  entered,  but  was  legally 
served,  and  brought  before  a  court  having  juris- 
diction of  the  cause,  and  was  eventually  abated, 
on  motion  of  the  defendants  in  error ;  it  was 
held  to  be  a  supersedeas  of  an  execution,  issued  on 
such  judgment,  issued  between  the  allowance  and 
the  service  of  it.    Button  v.  Tracy,  4  Conn.  365. 

504.  Bo,  where  a  second  writ  of  error  was 
brought  immediately  after  such  abatement  of  the 
first,  without  any  intention  of  producing  delay. 
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It  was  held  to  be  a  svpereedttu.     Dutton  y, 
TraeVy  4  Conn.  365. 

505.  A  writ  of  error,  brought  to  reriew  a  jndg- 
Dieut  in  forcible  entiy  and  detainer,  is  a  ncper- 

•■mdeaa  of  an  execntion  npon  such  judgment,  ib. 

506.  A  stqfertedeag,  in  Virginia,  is  the  proper 
aremedy  only  where  the  error  is  apparent  on  the 
face  of  the  proceedings,  and  where  the  person, 

i«eeking  to  reverse  the  judgment,  is  &  par^  in 
'4he  court  below.  WifumM  v.  CrenshMD,  o  H. 
^M.  945. 

5071  A  writ  of  error,  in  a  criminal  case,  does 
not  of  itself  haye  the  effect  of  a  supersedeas. 
Whereyer  it  is  proper,  the  court  will  direct,  by 
indorsement,  that  it  shall  have  such  effect.  Con- 
'fur  v.  Comm.  2  Virg.  Cas.  30. 

508.  A  writ  of  error,  returnable  to  another 
.than  the  next  term  of  the  supreme  court,  in 
Vermont,  is  not  merely  abatable,  but  void  ab 
initio ;  and  a  new  writ,  in  such  case,  is  a  super' 
wsdsas.  Brace  v.  Sgwirs,  2  Chip.  52.  It  is  by 
.common  law,  and  not  by  statute,  that  a  writ  of 
•error,  in  Vermont,  is  a  supersedeas,  ib. 

509.  A  second  writ  of  error  is  no  supersedeas 
tto  an  execution,  where  the  first  writ  was  dis- 
missed in  the  court  of  appeals  by  non  pros.  Dyer 
^.  Beatty.  3  Har.  &  M'Hen.  219. 

510.  The  allowance  of  a  writ  of  error,  after  the 
sheriff  has  levied  under  a  fieri  facias^  is  no  su- 

.persedeas  to  it.  Blanehard  v.  Myers,  9  Johns.  66. 

511.  A  writ  of  error  is  no  supersedeas  to  a  jSen 
Jadas,  ^*  where  part  of  the  money  is  made, 
and  the  writ  is  laid  as  to  the  residue,"  before 
bond  to  prosecute  the  writ  of  error  is  approved. 
Slusser  v.  Ckapluu,  4  Har.  &  M'Hen.  221. 

512.  In  Virginia,  a  supersedeas  will  not  lie 
where  an  execution  has  improvidently  issued 
upon  a  twelvemonth's  replevy  bond.  BumeU 
V.  Anderson,  2  Wash.  194. 

513.  A  writ  of  error,  coram  vohis,  is  a  matter 
of  right ;  but  if  made  a  supersedeas,  it  should  not 
be  awarded  without  notice  to  the  defendant ;  and 
wan^  of  notice  may  be  ground  for  discharging 
the  supersedeas,  but  is  not  good  cause  for  quash- 
ing the  writ,  or  for  awarding  damages  for  its  dis- 
missal, (under  Kentucky  act  of  1803,  §  1.) 
Combs  V.  Carter,  1  Dana,  178. 

514.  The  court  will  hear  motions  for  a  dis- 
charse  of  a  supersedeas,  or  for  additional  securi- 
ty, Mere  the  security  taken  is  an  improper  or  in- 
sufficient person.    Lynch  v.  BuUet,  Hardin,  314. 

515.  If  an  application  for  a  supersedeas  be 
overruled,  the  transcript  of  the  record  must  re- 
•main  with  the  clerk  of  the  court  applied  to,  un- 
•lesB  the  court  refused  to  decide  on  the  merits  of 
the  errors  assigned,  for  want  of  jurisdiction. 
Whitneyy.  Douds,  Hardin,  373. 

516.  The  court  will  not  inquire,  in  an  ordinary 
-  case,  whether  the  writ  of  error  is  prosecuted  for 

delay.     Craig  v.  Scott,  1  Wend.  35. 

517.  A  writ  of  error  does  not  operate  to  stay 
further  proceedings,  after  a  fieri  facias  has  been 
issued,  though  a  ule  has  not  been  made  under 
it.     BeaUy  v.  Chaplhie,  2  Har.  &  J.  7. 

51B.  A  scire  facias  is  a  new  and  independent 
.action,  and  a  writ  of  error,  removing  the  record 
in  the  original  action,  will  not  remove  the  pro- 
ceedings upon  the  scire  fadas,     Qreemoay  v. 
J)are,  1  Halst.  305. 

519.  A  writ  of  error  from  a  judgment  in  parti- 
•tion,  does  not  stay  execution  per  se  ;  but  bail  in 
error  is  necessary.  Bromagham  v.  Clt^,  6  Cow. 
611. 

520.  A  writ  of  error,  by  a  plaintiff  in  ejectment, 
stays  an  attachment  against  his  lessor,  for  non- 
payment of  costs.    JadsoH  V .  Smith  f  6  Cow .  580. 


IV.    Of  the  Proceedings. 
(a.)  Of  the  Writ,  Service,  Return,  ^ 

521.  A  writ  of  error  is  a  writ  of  right,  and 
need  not  be  allowed  by  a  judge.  Filing  it  with 
the  clerk,  and  entering  its  receipt,  is  a  sufficient 
allowance,  and  will  stay  execution,  if  bail  be  in. 
Van  Anlwerp  v.  Jfewman,  4  Cow.  ^. 

522.  A  writ  of  error  must  be  brought  in  the 
county  where  the  judgment  complained  of  was 
rendered.     Curtice  v.  Mason,  1  Root,  259. 

523.  The  court  will  not  erase  a  writ  of  error 
from  the  docket,  which  has  no  date,  but  was 
served  in  October,  1801,  and  returnable  in  June 
then  next.  Upon  the  party's  withdrawing  such 
writ,  however,  the  defendant  may  enter  for 
costs,  but  no  damages  will  be  assessed  in  his  fa- 
vor.    Ogden  V.  Lyman,  1  Day,  34. 

524.  A  writ  of  error,  not  returned  to  the  prop- 
er term,  in  the  supreme  court  of  the  United 
States,  is  a  nullity.     Blair  v.  MiUer,  4  Dall.  21. 

525.  It  is  not  necessary  that  the  writ  of  error, 
by  which  a  cause  is  carried  from  a  state  court  to 
the  supreme  court  of  the  United  States,  should 
state  that  it  issued  on  a  final  jud^ent,  or  that 
the  court  to  which  it  is  directed  is  the  highest 
court,  &c.     Bud  v.  Van  Jfess,  8  Wheat.  312. 

526.  A  writ  of  error,  not  showing  the  term  to 
which  returnable,  may  be  amendea  by  its  toste, 
or  the  bond,  or  citation.  Lyon  v,Malone,  4  Port. 
414. 

527.  A  person,  not  a  party  to  the  suit  in  the 
court  below,  cannot  bring  a  writ  of  error. 
Thompson  v.  Jforthcott,  1  Miss.  224. 

528.  The  entry  of  i4>pearanoe  by  counsel 
on  the  docket,  and  continuance  from  term  to 
term,  is  not  a  waiver  of  the  want  of  a  writ  of 
error.    Kein  y.  Mllvaine,  1  Port.  285. 

529.  A  writ  of  error  may  be  tested  before  judg- 
ment is  given,  and  it  is  sufficient,  if  the  judg- 
ment be  given  before  the  return  of  the  writ; 
and  it  is  the  rule  for  judgment,  and  not  the  sign- 
ing of  the  judgment  roll,  which  forms  the  tests. 
Arnold  v.  Sandford,  14  Johns.  417. 

530.  If  it  appear,  by  the  record,  that  the  judg- 
ment roll  was  signed  after  the  return  day  of  the 
writ  of  error,  it  will  not  be  intended  that  the 
writ  was  returned  before  judgment  was  in  &ot 
signed.  If  the  judgment  was  signed  before  the 
writ  was  in  fact  returned,  it  will  be  sufficient,  ib. 

531.  The  suing  out  of  a  writ  of  error  is  not 
limited,  as  to  time,  to  the  first  court  after  issuing 
the  first  execution  on  the  replevin  bond,  ex- 
cept in  cases  where  the  error  complained  of  is  in 
the  act  of  the  officer  taking  the  same.  MandUy 
V.  Fittkugh,  3  A.  K.  Marsh.  561. 

532.  Where  the  writ  of  error  relates  to  one  set 
of  errors,  and  the  assignment  of  errors  to  another, 
the  latter  cannot  be  noticed,  nor  can  the  writ  be 
amended,  to  correspond  with  it.  Smith  v.  jBbnt- 
back,  3  A.  K.  Marsh.  379. 

533.  A  writ  of  error  may  be  allowed  on  the 
return  day  of  a  ca,  sa.  in  which  case  the  sheriff 
may  return  the  ca.  sa.  non  est  mventtu,  and  the 
plamtiff  shall  have  the  benefit  of  the  return,  and 

Sroceed  against  the  ba  1.    Arnold  v.  FuIUtj  1 
[am.  458.    An  executioii*,  issuing  after  a  writ  of 
error  allowed,  is  void.  ib. 

534.  The  production  of  a  writ  of  error,  signed 
by  the  clerk  of  the  circuit  court,  and  a  citation 
signed  by  the  judges,  was  held  sufficient  eyi- 
dence,  under  the  43d  rule,  that  a  writ  of  error 
had  been  sued  out.    Amis  v.  Pearls,  15  Pet.  211. 

535.  A  writ  of  error  may  be  brought  before 
judgment  is  rendered.  Richardson  v.  Backus^  1 
Johns.  493. 
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596.  Where  the  writ  ef  error  described  the 
defendant  individually,  and  the  record  below  as 
administrator,  it  was  held,  tiiat  the  variance  was 
not  faUl.     Green  v.  Foley,  3  Stew.  239. 

537.  It  is  too  late  to  sne  out  a  writ  of  error 
eorayn  vokis,  or  to  move  to  quash  a  replevin  bond, 
after  the  first  term  succeeding  the  issuing  of  the 
first  execution.  Whaleu  v.  SunU.  2  J.  J.  Marsh. 
147.  "^  \ 

538.  A  writ  of  error  eoraia  veins,  issuing  prior 
to  retam  of  first  execution  on  replevin  bond,  is 
in  time.     Case  v.  Bibdin,  1  J.  J.  Marsh.  29. 

539.  A  writ  of  error  must  issue  in  the  county 
where  the  judgment  was  rendered,  but  may  be  re- 
turnable in  another  county.  Pembroke  v.  AHng- 
ftm,  2  Mass.  142.     Smith  v.  Franklin,  1  ib.  480. 

540.  The  party  himself,  bringing  the  writ  of 
error,  in  Pennsylvania,  must  make  the  oath ;  an 
attorney  is  not  sufiicient.  Bryan  r.  Jit  Culloek, 
1  Pennsyl.  421. 

541.  In  making  return  to  a  writ  of  error,  the 
aehedule  should  contain  simply  a  transcript  of 
Uie  record  from  the  book  of  judgments.  AT  Courry 
V.  Doremas,  5  Halst.  245. 

542.  Upon  a  writ  of  error  to  the  supreme  court, 
where  the  defendant  below  intermarries  after  the 
judgment,  and  before  the  service  of  the  writ  of 
error,  the  service  of  the  citation  upon  the  hus- 
band, is  sufficient.  Faiffax  v.  Fairfax,  5 
Cranch,  19. 

543.  The  service  of  a  writ  of  error  to  the  su- 
preme court  of  the  United  States,  is  the  lodging 
of  a  copy  of  it,  for  the  defendant  in  error,  in  the 
office  of  the  clerk  of  the  court  where  the  judg- 
ment was  rendered.  Wood  v.  Lide,  4  Cranch, 
180. 

544.  A  service  of  the  writ,  if  made  after  the 
retnm  day,  is  void ;  but  if  service  be  seasonably 
made,  a  retnm  afterwards  is  good.  ib. 

545.  A  transcript  of  the  record,  certified  under 
tiie  hand  of  the  clerk  and  seal  of  the  court, 
with  the  writ  of  error  annexed,  is  a  legal  and 
sufficient  return  of  such  writ,  in  Maryland. 
StaU  V.  JBuehanan,  5  Har.  &,  J.  317. 

546.  In  Connecticut,  a  writ  of  error  must,  in 
all  cases,  be  served  on  such  of  the  defendants 
ta  reside  within  the  state,  at  least  twelve  days 
before  tbe  sitting  of  the  court  to  which  it  is  re- 
tamable  ;  otherwne,  the  cause  will  not  be  con- 
sidered WLB  pending.  Gaylord  v.  Payne,  3  Conn. 
258. 

547.  A  cause  will  not  be  dismissed  because  a 
writ  of  error  was  not  returned  at  the  term  at 
which  it  was  returnable.  CroUey  v.  Beard,  4 
Testes,  418. 

548.  Writ  of  error,  in  personal  actions,  abates 
by  death  of  plaintiff  b^bre  errors  assigned ;  oth- 
erwue,  etfter  assignment  of  errors.  In  real  ac- 
tions (by  rule  of  supreme  court  of  the  United 
States)  such  writ  does  not  abate  by  death  of 
either  party.     Green  v.  Watkins,  6  Wheat.  260. 

549.  A  writ  of  error  will  not  be  dismissed  mere- 
ly because  the  citation,  returned  executed,  is  di- 
rected to  the  coroner  instead  of  the  sheriff;  it  will 
be  presumed  that  it  was  improper  for  the  sheriff 
to  execute  it,  until  the  contrary  appear.  Che- 
ntnU  V.  Bush,  3  Stew.  &  Port.  342. 

550.  A  motion  to  dismiss,  for  want  of  service 
of  citation,  made  at  the  tiiird  term  after  the 
filing  of  the  record,  (no  sH.  fa.  having  issued,) 
will  he  sustained,  unless  the  plaintiff  make  the 
requisite  showing  of  surprise.  Lecat  v.  Salle,  1 
Port.  287. 

551.  A  motion  to  dismiss,  for  want  of  service 
of  process,  is  not  such  an  appearance,  as  to  su- 
persede the  necessity  of  service  of  process,  ib. 


552.  A  writ  of  error,  sued  out  in  tiie  name* 
of  persons,  who  do  not  appear,  bv  the  record,  to- 
have  been  parties  in  the  court  below,  and  do  not 
show  their  interest  by  proof,  will  be  quashed. 
Stevens  v.  Stevens,  2  Dana,  428. 

553.  It  is  good  cause  of  dismissal  of  a  writ  of 
error,  that  it  recites  the  parties  to  the  suit,  sa 
shown  by  the  transcript,  even  after  appearance 
and  joinder  in  error.  Roberts  v.  Tayter,A  Por- 
ter, 421. 

554.  The  misreoital  of  parties  in  a  citation,  on 
a  writ  of  error,  is  not  ground  for  dismissal  of  the 
writ ;  but  if  necessary,  a  sd.  fa.  will  be  issued  iu^ 
the  name  of  the  proper  parties,  Webster  v.  Van- 
ey.  Minor,  183. 

555.  A  writ  of  error  will  not  be  dismissed,  af- 
ter joinder,  on  motion  of  the  plaintifis.  HaUet 
V.  AUaire,  Minor,  360. 

556.  Two  writs  of  error  having  issued,  the 
clerk  returned  thereto  one  single  record,  con- 
taining two  judgments.  The  record  being  ap- 
plicable to  neither  of  Ihe  writs,  they  must  be 
dismissed.     Smith  v.  Heame,  2  Stew.  169. 

557.  Where  a  defendant  dies  after  judgment,  a 
writ  of  error,  in  which  his  administrator  is  made 
a  party  by  the  clerk,  on  the  production  of  the 
letters  of  administration,  will  be  quashed.  SetoaU 
V.  Bates,  2  Stew.  462. 

558.  A  writ  of  error  was  quashed,  in  Mary- 
land, because  it  was  not  produced  to,  and  al- 
lowed by,  the  inferior  court,  until  after  the  re- 
turn day  of  the  writ.  Cummings  v.  State^  1 
Har.  &  J.  340. 

559.  The  act  concerning  writs  of  error,  (1  R 
L.  143,  §  2,)  which  requires  the  plaintiff  in  error 
to  give  bail  for  the  debt  or  damages,  and  costs, 
applies  to  a  judgment  for  the  defendant,  lor  costs 
alone.     Raymond  v.  Merchant,  4  Cow.  129. 

560.  In  Indiana,  a  writ  of  error  will  not  be 
quashed   because  no  bail   is  put  in.    MiUs  v 
Coniunr,  1  Blackf.  5. 

561 .  A  writ  of  error,  sued  out  against  good 
fkith,  was  quashed,  .^nes  v.  WMer,  11  ^fV^nd. 
186. 

562.  A  writ  of  error,  barred  by  the  statute  of 
limitations,  will  be  dismissed  on  motion.  Davis 
V.  Pender,  Minor,  57. 

563.  In  Maryland,  a  writ  of  error  must  be 
sued  out  within  three  years  ftom  the  time  of 
the  rendition  of  the  judgment.  Dorsey  v.  Dor^ 
sey,  4  Har.  Sl  J.  215. 

5i54.  In  Maryland,  where  more  than  three 
years  had  elapsed  from  the  time  of  a  judgment 
to  the  time  of  the  issuing  of  a  writ  of  error  upon 
such  judgment,  the  writ  was  quashed.  Andrewm 
V.  Bosley,  6  Har.  db  J.  99. 

565.  In  Connecticut,  a  writ  of  error  must  be 
brought  within  three  years  after  judgment.  M* 
len  V.  Cook,  1  Root,  54. 

566.  The  Kentucky  act  of  1827  does  not 
shorten  the  limitation  of  writs  of  error.  Davis 
V.  Ballard,  1  J.  J.  Marsh.  563. 

567.  The  statute  of  Alabama,  of  1820,  extend- 
ing the  time  within  which  a  writ  of  error  will 
lie,  to  reverse  a  judgment,  does  not  apply  to  a 
judgment  rendered  before  its  passage.  Davis  ▼. 
Pender,  Minor,  57. 

568.  The  plaintiff  cannot,  by  omitting  to  enter 
continuances  between  the  return  of  the  postern 
and  judgment,  prejudice  the  defendant's  right  to 
bring  a  writ  of  error.  Manhattan  Co,  v.  Osgood^ 
1  Cow.  65. 

569.  And  where  the  judgment  is,  in  fact,  ren- 
dered within  the  five  years,  but,  by  omitting  the 
continuances,  it  appears  of  record  to  be  more 
than  ^Ye  years  before  error  brought,  the  court 
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will  order  the  continoanoes  entered  nunc  pro 
twM,  BO  aa  to  EToid  the  statute  of  limitations. 
MankattM  Co.  t.  Osgood^  1  Cow.  65. 

570.  The  court  wUl,  even  after  a  delay  of  sev- 
f^ral  years,  direct,  on  motion,  a  bill  of  exceptions, 
which  has  been  taken,  but  not  filed,  nor  attached 
to  the  record,  to  be  so  filed  and  attached,  for  the 
purpose  of  enabling  the  party  to  bring  error,  ib. 

571.  The  New  York  statute  of  limitation  for 
the  suing  out  of  a  writ  of  error,  commences 
running  from  the  time  of  the  entry  of  the 
rule  for  judgment,  and  not  from  the  time  of  the 
filing  of  the  record.   Fleet  ▼.  Youngs  11  Wend.  522. 

572.  Where  a  writ  is  sued  out  after  the  expi- 
ration of  the  two  years,  the  remedy  of  the  de- 
fendant in  error  is  not  by  nwtion  to  quash,  but 
by  plea,  ib, 

573.  Where,  however,  the  plaintiff  in  error 
has  been  irregular  in  the  prosecution  of  his  writ, 
as  in  omitting  to  give  notice,  in  due  time,  of  his 
sureties,  and  it  is  manifest  that  the  writ  was  not 
sued  out  within  the  two  years,  the  court  will 
dismiss  the  writ  on  motion,  ib. 

(b.)  Of  the  Parties, 

574.  All  the  parties,  plaintiffs  or  defendants, 
must  join  in  a  writ  of  error ;  and  it  is  competent 
for  one  to  join  the  others,  without  their  consent. 
Jameson  v.  CoUmmy  1  Stew.  &  Port.  253.  BaHin- 
tlea  V  Jlbererombie^  2  Stew.  &,  Port.  24.  Tom- 
beckbee  Bank  v.  Freemany  Minor,  285.  Caller 
V.  Brittainy  Minor,  27.  Cook  v.  Conwavj  3  Da- 
na, 454.  Watson  v.  Whaley^  2  Bibb,  392.  Den- 
ote V.  Stumvy  8  Pet.  526. 

575.  Ana  persons,  not  parties  to  the  judgment 
below,  cannot  be  joined  in  the  writ.  AdAims  v. 
Robinson^  Minor,  285.  Davidson  v.  Burk^  Har- 
din, 201. 

576.  Where  a  writ  of  error  is  brought  to  re- 
verse a  Judgment  upon  a  probate  bond,  the 
names  of  all  the  persons  who  are  endorsed  on 
the  original  writ,  and  for  whose  use  executions 
were  awarded,  ought  to  be  inserted  in  the  scire 
facias.     Glover  v.  Heathy  3  Mass.  252. 

577.  Every  person,  to  be  directly  affected  in 
his  interests  or  rights  by  the  judgment  of  a  court 
of  record,  is  entitled  to  be  named  or  described 
in  the  suit,  to  have  notice  of  it,  and  an  opportu- 
nity of  being  heard,  and  defending  his  rights. 
Porter  v.  Rummeryy  10  Mass.  64,  69. 

578.  Thus,  if  a  party  to  a  judgment  in  a  real 
action  have  deceased,  those  entitled  by  his  de- 
cease, by  descent  or  devise  from  him,  have  a 
privity  by  their  interest  in  the  principal  subject 
of  the  judgment,  and  must  be  named  in  a  writ 
of  error,  to  reverse  it;  and  this  whether  they  are 
tenants  of  the  land  or  not :  and  if  another  than 
the  heir  or  devisee  be  tenant  of  the  land,  it  is 
the  safest  course  to  name  him  also.  Porter  v. 
Bummeryy  10  Mass.  64. 

579.  All  the  plaintiffs  or  defendants  in  an 
original  suit,  who  are  alive,  must  join  in  a  writ  of 
error,  and  this  must  be  done  even  if  some  of 
them  should  choose  to  abide  an  erroneous  judg- 
ment, and  a  summons  and  severance  will  take 
place  in  event  of  such  as  chose  not  to  prosecute 
the  suit.     Shirley  v.  Lunenburgy  11  Mass.  379. 

580.  Where  there  are  several  persons  privy  to 
a  judgment,  each  having  a  distinct  and  several 
interest,  each  is  distinctly  entiUed  to  a  writ  of  er- 
ror, and  to  maintain  it  by  himself,  and  this  not^ 
withstanding  a  release  by  any  other  having  a 
like  privity  in  the  same  judgment  by  a  distinct 
title.  Porter  v.  Rummery,  10  Mass.  64.  Shirley 
T.  Lunsnburgy  11  Mass.  379. 

681 .  Thus  the  heir  or  devisee  of  a  party,  in 


respect  to  the  land,  and  the  executor,  in  respect 
to  tile  personal  effects  taken  or  endangered  by  a 
judgment  supposed  to  be  erroneous,  may  have 
several  and  distinct  interests,  and  each  be  en- 
titied  to  a  writ  of  error.  Porter  v.  Rummeryy  10 
Mass.  64,  68. 

582.  One  of  several  parties  to  a  judgment 
may  sue  out  a  writ  of  error  in  the  name  of  all, 
and  his  bond,  with  security,  will  supersede  an 
execution.     Webster  v.  Yaneyy  Minor,  183. 

583.  Where  judgment  is  rendered  against  two 
defendants,  one  of  them  cannot  prosecute  a  writ 
of  error  in  his  name  alone.  Sudft  v.  Hilly  1 
Port.  277. 

584.  An  administrator  de  bonis  non  cannot 
bring  error  to  reverse  a  judgment  recovered  by  a 
former  executor,  because  there  is,  in  law,  no 
privity  between  them.  Grout  v.  Chamberliny  4 
Mass.  611. 

585.  Upon  a  judgment  in  trespass  against 
several  defendants,  one  alone  cannot  maintain 
a  writ  of  error.  FotteraU  v.  Floydy  6  S.  &.  R. 
315. 

586.  A  terre-tenant  may  sue  out  a  writ  of  er- 
ror in  his  own  name,  without  joining  the  legal 
parties.     Finney  v.  Crawford,  2  Watts,  294. 

587.  In  Connecticut,  where  the  defendant  in 
error,  while  the  suit  was  pending,  died,  the  ad- 
ministrator appeared,  waived  a  scire  fadasy 
or  any  further  notice,  and  consented  that  the 
cause  should  proceed  to  final  issue.  Smith  v. 
Mleuy  5  Day,  337. 

588.  A  writ  of  error,  for  an  errdneous  judg- 
ment against  the  wife,  because  her  husband  was 
not  joined  with  her,  must  be  brought  by  the 
husband  and  wife  jointly.  Whitmore  v.  Delano^ 
6  N.  Hamp.  543. 

589.  And  where,  in  such  case,  another  person 
was  sued  iointiy  with  the  wife,  and  a  joint  judg- 
ment rendered  against  them  as  joint  trespassers, 
the  other  person  must  also  be  joined  in  such 
writ  of  error,  and  the  judgment,  being  entire, 
must  be  reversed  as  to  both.  xb. 

590.  If  a  judgment  recovered  against  a  woman 
before  marriage  be  erroneous,  the  husband  may 
bring  error,  suing  it  in  his  own  and  his  w^ife*s 
name,  to  reverse  it.  Haines  v.  Corliss^  4  Mass. 
659. 

591.  If,  afler  the  nominal  plaintiff  has  assii^ned 
to  another  the  benefit  of  a  suit,  the  court  err  in 
the  dismissal  of  it  on  the  order  of  the  nominal 
plaintiff,  the  beneficiary  may  maintain  a  writ  of 
error.     Marr  v.  Hannuy  7  J.  J.  Marsh.  642. 

592.  Where  some  of  the  defendants  below  do 
not  join  in  bringing  the  writ  of  error,  they  ought 
to  be  summoned  and  severed.  Bradshaw  v. 
CaUaghan,  8  Johns.  558.  Watson  v.  WhaUuy 
2  Bibb,  392. 

593.  It  seems  there  is  no  process  in  Vermont 
to  compel  juries  in  judgment  to  join  in  a  writ  of 
error.    Priest  v.  Hamiuouy  2  Tyler,  48. 

594.  Where  a  writ  of  error,  coram  vohis^  baa 
been  obtained,  by  a  false  suggestion  of  the  death 
of  the  original  plaintiff,  and  me  nomination  of  & 
fictitious  administrator,  the  original  plaintiff  has 
a  right  to  appear ;  and  it  is  no  objection  to  a 
judgment  in  his  favor,  that  he  was  no  pajly  to 
the  writ  of  error.     Lampton  v.  Worleyy  3  Litt,  1. 

595.  In  a  writ  of  error,  on  a  judgment  against 
an  appellant  and  his  surety,  to  prosecute  the 
appeal,  both  must  be  joined.  Eastland  v.  •Tones, 
Minor,  275. 

596.  It  is  good  ground  for  quashing  a  ^init  of 
error,  that  a  guardian,  ad  Utem^  is  not  made  a 
party  to  it.     WhUaker  v.  PaUoUy  1  Port.  9. 

597.  Non-joinder  of  defendants  m  a  w^rit  of 
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error,  Ibimded  on  a  decree  in  chancery,  is  not 
ffroond  of  diimiBsal,  unless  it  appear,  from  the 
decree  itself,  that  oUiers  than  those  in  the  writ 
should  have  heen  joined.  CampheU  ▼.  Lang' 
worth,  3  Stew.  Sl  Port.  343. 

596.  Where  the  defendant  in  error  dies  after 
assignment  of  error,  and  joinder,  the  case  may 
proceed  to  judcrment  without  making  his  repre- 
sentatives parties.  Spurk  v.  VanguiAy,  3  Ham. 
307.    JIf  Kinney  v.  CarroU,  12  Pet.  66. 

S99.  A  tenant  in  possession,  npon  whom  no- 
tice in  ejectment  was  served,  cannot,  after  oth- 
ers are  made  defendants  to  the  suit,  (the  tenant 
being  no  party  to  the  suit,)  maintain  a  writ  of  er- 
ror.    Campkefl  v.  Smith,  2  A.  K.  Marsh.  118. 

600-  A  tenant  in  possession  cannot  maintain  a 
writ  of  error  to  reverse  a  judgment  taken  by  de- 
ficit ;  it  must  be  sued  out  m  the  name  of  the 
casual  ejector.     Walker  v.  Badger,  3  Bibb,  433. 

GOl.  In  ejectment,  a  writ  of  error  will  not  lie 
in  the  name  of  the  casual  ejector.  StiUs  v.  Jack' 
son,  1  Blackf.  214.  But  see  Roe  v.  Bank  of  V. 
States,  3  Ham.  26. 

602.  A  writ  of  error,  coram  vobis,  will  be 
quashed,  where  the  names  of  the  parties,  in  the 
judgment  sought  to  be  reversed,  are  not  truly 
stated.     Broten  v.  Davenport,  4  Wend.  205. 

603.  The  omission  of  the  addition  of  '*  junior  '* 
to  the  name  of  the  defendant,  in  the  writ  of  error, 
is  no  cause  for  quashing  the  writ,  where  there  is 
any  other  descriptio  persona  by  which  the  real 
party  can  be  ascertained.  Fleet  v.  Young,  11 
Wend.  5^ 

604.  A  writ  of  error  cannot  be  maintained  bv 
the  party  who  conmiitted  the  first  fault  in  plead- 
ing.    Jorie  V.  Handley,  3  Bibb,  225. 

S05.  Though  he,  in  whose  name  a  writ  of  er- 
ror is  prosecuted,  express  a  desire  to  dismiss, 
yet,  if  the  court  be  satisfied  that  it  is  prosecuted 
for  the  benefit  of  another,  a  dismissal  will  be  re- 
fused.     Raglandw.Wicku!are,4  J.  J.  Marsh.  530. 

606.  If  there  be  a  joint  judgment  against  sev- 
eral, and  part  of  them  alone  bring  a  writ  of  error 
to  re-verse  the  judgment,  without  alleging  the 
death  of  the  others,  the  court  will  quash  the 
writ,  on  motion.     Andrews  v.  Bosworth,  3  Mass. 


607.  Two  suits  were  instituted,  on  the  same 
day,  in  behalf  of  the  same  plaintiffs.  The  writ 
in  each  case  was  against  A  B  and  G  D,  but  in- 
dorsed to  be  served  on  A  B  only.  In  one  case, 
bail  was  required,  and  in  the  other  not.  The 
declarattons  included  both  A  B  and  C  D  as  de- 
fi^ndants.  The  appearance  bail,  in  the  case  in 
which  bail  was  required,  entered  into  a  recog- 
nizance as  special  bail  for  them  both,  and,  as 
the  record  stated,  they  appeared  by  their  attor- 
neys, and  pleaded  payment.  In  the  other  case, 
no  plea  was  filed,  or  appearance  entered,  except 
that  A  B,  on  whom  the  writs  were  served,  came 
in  person,  and  acknowledged  the  plaintiffs'  ac- 
tion in  both  suits.  Judgments  were,  thereupon, 
entered  against  him  anaC  D  also.  Held,  that  C 
D  was  sufficiently  a  defendant  in  both  suits ;  and 
that,  if  there  was  error,  it  could  not  be  corrected, 
on  motion,  after  five  years  had  elapsed  from  the 
date  of  the  judgments.  Wrenn  v.  Tkompson, 
4  Mnnf.  377. 

(c.)  Of  ikt  Assignment  of  Errors, 

606.  Upon  a  writ  of  error,  an  assignment  of 
errors,  and  B,sei.fa.  to  hear  them,  are  necessary ; 
and  the  assignment  of  errors  should  be  inserted 
in  the  set.  fa,,  to  gain  a  decision  the  first  term. 
Pemhroke  v.  AHngton,  2  Mass  142  Comm.  v. 
SkoUUm,  3  ib.  188. 


609.  It  is  a  principle  of  the  common  law,  that 
no  party  shall  assign  for  error,  in  a  process,  that 
which  is  not  disadvantageous  to  himself.  Shir' 
ley  V.  Lunenburg,  11  Mass.  379,  383.  Whiting  y. 
dchran,  9  ib.  532.  Hemmentoay  v.  Hickes,  4 
Pick.  497. 

610.  Thus,  in  the  proceedings  by  a  town,  un- 
der the  statute  of  Massachusetts  of  1793,  c.  59, 
§  10,  for  the  removal  of  a  pauper,  the  plaintiffs 
in  error  cannot  assign,  for  error,  that  the  pauper, 
who  was  the  subject  of  the  process,  was  not 
present  at  the  trial,  such  error  being  in  no  de- 
gree to  their  prejudice  or  disadvantage.  Shirley 
V.  Lunenburg,  11  Mass.  379. 

611.  So  Uie  principal  defendant,  in  a  trustee 
process,  cannot  avail  himself,  on  a  writ  of  error, 
of  a  want  of  service  on  one  summoned  as  his 
trustee,  as  the  trustee  alone  is  interested  in  that 
question.     Whiting  v.  Cochran,  9  Mass.  532. 

612.  It  is  improper  to  insert  an  assignment  of 
errors  in  a  writ  of  error.  The  errors  should  be 
stated  in  the  sci.  fa,  Peirce  v.  Adams,  8  Mass. 
383. 

613.  Nothing  can  be  assigned  for  error,  in  fact, 
of  which  the  party  might  have  taken  advantage 
in  the  court  below.  Not  can  any  thing  be  as- 
signed for  error,  which  contradicts  the  record. 
Wetmore  v.  Plant,  5  Conn.  541.  HiU  v.  West,  4 
Teates,  385. 

614.  Therefore,  where  a  suit  was  brought  on  a 
probate  bond,  and  judgment  recovered  in  the 
name  of  D.  P.,  as  judge  of  probate,  it  was  held, 
that  the  fact  that  D.  P.  ceased  to  be  judge  of 
probate  before  the  rendition  of  such  judgment, 
could  not  be  assigned  for  error,  ib, 

615.  Error  cannot  be  assigned  on  a  matter  col- 
lateral to  the  action  in  the  court  below.  Irtoin 
V.  Gallagher,  8  S.  &;  R.  528. 

616.  Where  the  plaintiff  in  error  makes  the 
general  assignment,  and  then  assigns  particular 
causes  of  error,  he  will  not  be  allowed  to  insist 
upon  other  particular  causes  under  the  ^neral 
assignment.  If,  however,  the  court,  on  inspec- 
tion of  the  record,  discover  a  fatal  defect,  not 
specifically  assigned,  it  will  be  their  duty  to  re- 
verse the  judgment.  CrandaU  v.  State,  10  Conn. 
339. 

617.  On  error  to  the  supreme  court  of  errors, 
in  Connecticut,  after  the  case  was  argued  and 
submitted  for  decision,  it  appeared  that  there 
was  no  special  assignment  of  errors.  The  case 
was  therefore  remanded  to  the  superior  court, 
with  libertv,  to  the  plaintiff  in  error,  to  make  a 
special  assignment,  and  to  reargue  the  case,  be- 
fore the  court  of  errors,  upon  such  terms  as  the 
superior  court  should  impose.  Bissell  v.  Spencer, 
8  Conn.  504. 

618.  In  Connecticut,  two  judgments  may  be 
joined  in  the  same  writ  of  error,  where  they  are 
rendered  on  similar  suits,  dnd  founded  on  the 
same  principles.    Powers  v.  LiUie,  Kirby,  160. 

619.  Error  in  fact,  and  error  in  law,  cannot  be 
joined  in  one  assignment.  If  they  are  so  joined, 
it  may  be  taken  advantage  of  by  demurrer. 
Freeborn  v.  Dewman,  2  lUst.  190.  FiUh  v. 
Lothrop,  2  Root,  524.  Clark  v.  BeU,  2  X.itt.  162. 
Moody  V.  Vredand,  7  Wend.  55.  Brents  v.  Bar- 
neU,  3  Bibb,  251.  « 

620.  Errors  in  fact,  and  in  law,  may  be  joined 
in  a  motion  to  quash  an  execution,  or  in  a  rule 
to  show  cause  why  an  execution  or  sale  shall  not 
be  quashed,  though  not  in  a  writ  of  error,  coram 
nobis.     Logan  y.  Steele,  7  J.  J.  Marsh.  41. 

621.  Though  it  is  irregular,  in  a  writ  of  error, 
to  blend  errors  in  fact  and  errors  in  law,  yet  that 
alone  will  not  vitiate,  if  the  plaintiff  waives  the 
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errors  in  flMti  and  relies  on  the  errors  in  law. 
Trotter  y.  Hanne^anj  2  A.  K.  Marsh.  319. 

622.  In  a  writ  of  error,  eormn  nobis^  if  the 
plaintiff  assies  for  error  that  the  bond  in  qnes* 
tton  has  been  altered  since  its  execution,  it 
should  be  verified  by  oath.  ib. 

623.  Where  the  record  is  made  up,  a  general 
assignment  of  errors  is  sufficient,  in  New  York. 
Shtfpard  y.  Merrill,  13  Johns.  475. 

&U.  A  replevin  bond  takes  efiect  by  delivery ; 
consequently,  an  assignment  of  error,  that  it 
was  blank  when  it  was  signed  and  sealed,  must 
be  utterly  unavailing.  Qarke  v.  BeU,  2  Litt. 
162. 

625.  Where  a  party  has  obtained  an  order  for 
a  change  of  venue,  but  neglects  to  object  to 
trial,  he  cannot  assign  for  error,  in  the  court  of 
appeals,  that  the  cause  ought  to  have  been  tried 
elsewhere.     Beering  v.  HMert,  2  Litt.  290. 

626.  Before  joinder  in  error,  new  assign- 
ments maybe  made,  of  course.  Stowe  v.  Se/uSdi, 
3  Stew.  &  Port.  67. 

627.  But  after  joinder  in  error,  nothing  but 
the  obvious  justice  of  the  case  will  induce  the 
court  to  grant  leave  to  file  additional  assignments 
of  error.    Myrick  v.  Ckamhlain,  Minor,  357. 

628.  A  court  for  the  correction  of  errors  will 
not  take  notice  of  any  other  errors  than  those 
assigned.    Ripley  v.  Coolidge,  Minor,  11. 

S&.  Every  assignment  of  error  should  make 
out  a  particular  case  or  point,  to  which  the  de- 
fendant can  answer.  LansdaU  v.  Findley, 
Hardin,  151. 

630.  A  plaintiff  in  error,  having  failed  to  prove 
the  error  on  which  he  relied,  cannot  reassign 
another  error,  nor  have  one  which  has  been 
struck  out  restored.  HathawoM  v.  Clark,  7  Pick. 
145. 

631.  After  jtidgment  against  the  defendant,  on 
his  demurrer  to  an  assignment  of  errors,  he  may 
withdraw  the  demurrer  and  rejoin  to  the  assign- 
ment.   Arnold  V.  Sandford,  14  Johns.  417. 

632.  Where  an  infant  appears  and  defends  by 
attorney,  instead  of  by  guardian,  the  error  must 
be  assigned  in  error,  earam  vobis,  in  the  court  be- 
low, and  not  in  the  appellate  court.  Merediih  v. 
Sanders,  2  Bibb,  101. 

633.  The  appearance  of  an  iniknt  by  attorney, 
instead^ of  guardian,  in  the  defence  of  a  suit,  may 
be  assigned  as  error  in  fact.  Camp  v.  Bennett, 
16  Wend.  48. 

634.  And  the  death  of  such,  infiint  after  as- 
signment of  errors,  and  before  argument,  will 
not  prevent  a  reversal  of  the  judgment,  where 
the  wnt  of  error  wa^  sued  out  by  uie  infknt  and 
a  co-defendant  in  the  court  beJow,  and  the  co- 
defendant  survives;  the  judgment  being  en- 
tire, ib. 

635.  On  filing  an  assignment  of  errors,  in 
New  York,  the  course  is,  ibr  the  plaintiff  to  enter 
a  rule,  that  the  defendant  in  error  join  in  er- 
ror, in  20  days  alter  service  of  notice  of  the 
rule,  or  that  his  default  be  entered ;  and  upon 
such  default,  to  enter  a  nde  for  judgment  of  re- 
versal. Oppie  V.  Colegrove,  19  Johns.  124.  Burr 
V.  Waterman,  18  ib.  506. 

636.  An  assignment  of  errors  cannot  be  made 
from  the  minutes  of  the  court,  as  they  are  no 
part  of  the  record.    Harvey  v.  Brown,  1  Ham. 

637.  Upon  a  writ  of  error  to  judgment,  on  a 
scire  facias,  the  plaintiff  cannot  assign  errors  in 
the  original  tudgment.  Johnson  v.  Deason,  3 
Bibb,  m. 

638.  Where  the  defendant  in  an  execution 
brings  a  writ  of  error,  and  assigns  for  error  that 


"  the  plaintiff  was  dead  when  the  exeention  i» 
sued,"  and  the  writ  of  error  is  dismissed  be- 
cause it  was  not  brought  against  the  personal 
representaUve  of  the  deceased,  a  new  ezecuti<m 
issues  thereupon,  and  anew  writ  of  error  issued 
out;  the  defendant  cannot  assign  the  same  er- 
rors formerly  assigned.  Rochester  v.  Jhtderson, 
3  Bibb,  338. 

639.  Where  a  successful  claimant  for  land 
moves  to  have  the  commissioner's  report  on  the 
value  of  improvements  quashed,  on  the  ground 
that  the  occupant  had  no  right  to  claim  for  im- 
provements, and,  after  his  motion  is  erroneously 
overruled,  elects  to  take  the  value  of  the  land, 
this  does  not  preclude  him  from  assigning  for 
error,  in  the  court  of  appeals,  the  decision  over- 
ruling his  motion.     Clay  v.  Miller,  4  Bibb,  461 . 

640.  In  Tennessee,  errors  must  be  assigned, 
on  or  before  the  first  day  of  the  term  to  which 
the  writ  of  error  is  returnable,  or  a  non  pros. 
will  be  entered.  Snapp  v.  Link,  Mart.  Sb  xerg. 
265. 

641 .  Where  a  party  has  consented  to  the  sub- 
stitution of  the  representatives  of  a  plaintiff,  in 
a  certiorari,  he.  cannot  assign  it  for  error,  wheth- 
er it  is  covered  by  the  equity  of  the  statute,  in 
relation  to  writs  of  error  in  such  cases,  or  not. 
(New  York,  2  R.  S.  599,  §  49.)  Cook  v.  Ferral, 
13  Wend.  285. 

642.  Assignments  of  errors,  in  executions,  wiH 
not  be  required  in  the  court  above,  unless  they 
have  been  brought  before  the  court  below  for  ad- 
judication.    Payne  v.  Mattox,  I  Bibb,  164. 

643.  Merits  need  not  be  shown,  to  set  aside  a 
default  accidentally  incurred,  for  not  assigning 
errors.     Van  Alstine  v.  Brotsn,  1  Cow.  45. 

644.  Where  an  assignment  of  mere  technical 
errors  is  not  filed  within  the  time  limited  by  the 
rule  of  court,  although  before  motion  for  affirm- 
ance, judgment  will  be  affirmed.  M Donald  v. 
EUioU,  1  Stew.  219. 

645.  Service  of  a  rule  for  the  assignment  of 
errors  must  either  be  personal,  or  good  reason 
shown  why  it  was  not,  and  that  it  has  been  left 
at  the  party's  last  and  usual  place  of  abode. 
Graves  v.  Miller,  1  Johns.  509. 

646.  Where  no  attorney  is  employed  by  the 
defendant  in  error,  in  the  supreme  court,  the 
service  of  the  assignment  of  errors,  and  notice 
of  the  rule  to  join  m  error,  must  be  made  on  him 
personally,  either  by  delivering  the  same  to  him, 
or  leaving  them  at  his  dwelling-house,  or  in  such 
other  mode  as  the  court  may  specially  direct,  un- 
der the  ctreumstances  of  the  case  *  amzuig  them 
in  the  clerk's  office  is  not  sufficient.  Clememi  v. 
Crossman,  8  Johns.  287. 

647.  On  certiorari  to  a  justice's  court,  on  an 
affidavit  that  the  defendant  in  error  resided  out 
of  the  state,  the  plaintiff,  on  an  ex  parte  applica- 
tion, was  allowed  to  serve  the  assignment  of 
errors,  and  notice  of  the  rule  to  join  in  error,  by 
affixing  the  same  in  the  clerk's  office.  Anatt.  1 
Cow.  197. 

(  d.)    Of  the  Pleadings, 

648.  No  plea  is  necessary  on  a  writ  of  error, 
coram  vobis,  unless  some  error  in  fiict  be  alleged 
Lansdale  v.  Findley,  Hardin,  151. 

649.  After  the  defendant  has  pleaded  tn  mcZio 
est  erratum,  he  cannot  allege  diminution,  for,  by 
his  plea,  he  admits  the  record  to  be  perfect ;  so 
that  after  a  joinder  in  error,-  neither  party  eaa 
allege  diminution,  or  pray  a  certiorari.  Cibse- 
iham  V.  Tillotson,  4  Johns.  499. 

650.  If  an  error  in  fact  be  well  assigned,  as  the 
infiincy  of  the  party,  and  the  defendant  pleads 
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Mt  mdUo  e9t  wrratuim^  &e.,  he  admits  the  fact. 
Bliss  T.  iZt'e*,  9  Johns.  150.  Harvey  v.  Hickett, 
15  Johns.  87. 

651.  If  the  defendant  relinquishes  his  plea, 
and  agrees  to  the  plaintiff's  damages,  it  is  a 
confession  of  judgment,  and  a  release  of  errors. 
Cooke  T.  PopBy  3  Munf.  167. 

652.  A  repleader  can  never  he  awarded,  after 
trial  of  a  writ  of  error,  in  hehalf  of  the  party  in 
default.  Harrisan  t.  Farmsrs  ^  Mtch.  Bank^  4 
Litt.  275. 

653.  The  rule  that,  if  there  be  one  good  count 
coapled  with  others  bad,  a  demurrer  to  the 
whole  declaration  will  be  overruled,  provided 
there  be  not  a  misjoinder  of  actions,  prevails, 
also,  in  error.  Chambtrlain  v.  Darrington,  4 
Port.  515. 

654.  If  a  plea  in  bar  of  a  writ  of  error  answer 
only  a  part  of  the  errors  assigned,  it  is  bad  on 
demurrer.    MiUar  v.  Farrar^  §  Blaokf.  219. 

656.  On  the  plea  of  in  nuUo  est  erratum  to  a 
writ  of  error,  the  defendant  cannot  show  that  a 
motion  to  quash  the  execution  had  been  made 
for  the  same  cause  now  assigned  for  error,  and 
overruled.  Handley  v.  FUzkugh^  3  A.  K.  Marsh. 
561. 

656.  In  writs  of  error,  coram  vohis^  the  plead- 
ings should  be  in  writing,  ib, 

657.  It  seems  that  double  pleading  to  writs  of 
error  is  not  allowed.  Parker  v.  Gilson^  1  Mass. 
830. 

658.  No  attorney  being  employed  by  a  de- 
fendant  in  error  on  eertiorari^  notice  of  the  rule 
to  join  in  error  must  be  served  on  the  defendant 
personally,  and  putting  it  up  in  the  clerk's  office 
is  not  sufficient.  Hardenoerg  v.  Thompson^  1 
Johns.  61. 

(e.)    Of  the  Record. 

659.  The  supreme  court  will  presume  that  the 
&ct0  of  a  case  justify  the  judgment  of  an  inferior 
court,  unless  the  facts  upon  which  the  judgment 
was  founded  appear  of  record.  Byers  v.  Free- 
SM1^  1  Port.  478.  Jtunderback  v.  Luiz,  14  S.  & 
R.  220. 

660.  Where  the  original  writ  is  lost,  so  that  it 
cannot  he  made  a  part  of  the  record,  the  court 
will  intend,  afler  verdict,  that  it  was  a  good 
writ,  although  some  of  the  subsequent  process 
is  erroneous.  Tubermlle  v.  Long^  3  H.  d6t  M. 
309. 

661.  After  an  assignment  of  errors  and  joinder, 
the  court  of  errors  will  not  send  the  transcript 
of  the  record  back  to  the  supreme  court,  to  be 
amended  by  the  record  in  that  court,  since  the 
joinder  in  error  in  the  court  of  errors.  Cheetham 
V.  TUlotsouj  4  Johns.  499,. 

662.  If  a  party  wishes  to  have  the  transcript 
amended,  the  proper  course  is,  to  allege  dim- 
inntion^  and  pray  a  certiorari  to  the  court  be- 
low, a. 

663.  All  defects,  or  errors,  properly  amendable, 
may  be  amended  in  the  court  of  errors,  which 
will  disregard  all  defects,  or  errors,  in  matters  of 
form,  which  may  be  amended,  or  are  aided  by 
the  statnte  of  jeofails,  ib. 

664.  With  the  transcript  of  the  proceedings  at 
law,  tlie  clerk  certifies  a.  copy  of  a  release  of 
erzorsy  as  written  on  a  IhII  in  chancery,  filed  in 
the  sanae  court,  to  obtain  an  injunction  on  the 
case  at  law :  such  release  is  a  part  of  the  record. 
Th&mpmon  v.  ^^as,  1  Stew.  171. . 

665.  The  writ  of  error,  coram  vohisj  is,  in  this 
sonntry,  not  a  material  part  of  the  record.    Gov- 

V.  Bacon,  1  Litt.  281. 

666.  The  writing  declared  on  forms  no  part  cf 


the  record,  unless  oyer  is  taken  of  it.    Adafits  v. 
Bradshato,  Hardin,  555. 

667.  Where  a  suit  is  dismissed  for  irregularity 
of  service,  the  record  should  show  that  the  ir- 
regularity was  pleaded,  so  that  an  issue  could 
have  been  made  up.  Smith  v.  Jtf  Olasson,  .7  J.  J. 
Marsh.  154. 

668.  The  minutes  of  the  court  below  cannot  pre- 
vail over  the  record.  Ward  v.  Curcier,  1  Litt.  202. 

669.  The  certificate  of  the  clerk  of  the  court, 
that  a  motion  was  made  for  a  new  trial,  and  rea- 
sons and  papers  filed  on  which  the  motion  was 
founded,  is  not  a  part  of  the  record.  Meed  v. 
Marshj  13  Pet.  153. 

670.  To  support  a  writ  of  error,  the  record 
must  show  the  foundation  upon  which  the  court 
decided,  and,  unless  the  pleadings  show  this,  it 
must  appear  by  the  bill  of  exceptions.  Davis  v. 
Hays,  1  Mis.  270. 

671 .  A  record  cannot  be  questioned  on  a  writ 
of  error ;  if  it  state  that  a  party  appeared  and 
pleaded,  it  is  conclusive  as  to  that  fiict.    Cook  v 
Conway,  3  Dana,  454. 

672.  The  supreme  court  of  the  United  States 
will  not  hear  a  case  in  error,  unless  a  complete 
copy  of  the  record  is  brought  up  from  the  court 
below,  pursuant  to  rule  31.  Keene  v.  Whitaker^ 
13  Pet.  459. 

673.  The  judgment  and  proceedings  of  an  in- 
ferior  court  are  presumed  to  be  correct,  unless 
the  record  shows  error.  Arnold  v.  Faaton,  5  J. 
J.  Marsh.  609. 

674.  It  is  not  necessary  that  the  general  issue 
and  similiter  should  be  spread  upon  the  record ; 
a  note  of  their  being  filed  is  sufficient.  Gill  v. 
Warren,  1  J.  J.  Marsh.  590. 

675.  If  a  paper  appear  in  the  record  which  has 
not  been  so  noted,  as  filed,  as  to  require  the  con- 
sideration of  the  inferior  court,  a  court  of  appeals 
will  not  regard  it.  Cates  v.  Woolridge,  1  J.  J. 
Marsh.  267. 

676.  The  plaintiff  in  error  only  can  file  the 
record ;  and  if  he  fail  to  do  so,  the  defendant 
may  have  the  judgment  affirmed,  on  certificate. 
Thacker  v.  Myrick,  3  Stew.  184. 

677.  Nothing  but  what  constitutes  the  record 
of  the  court  below  can  be  sent  up  to  the  supreme 
court.     Davis  v.  Packard,  6  Pet.  41. 

678.  And  nothing  can  be  examined  but  what 
appears  in  the  transcript  of  the  record.  Osbum 
V.  State,  7  Ham.  (Part  1st,)  212. 

679.  It  is  the  duty  of  the  plaintiff  in  error,  and 
not  of  the  clerk  of  the  court  where  the  cause 
was  tried,  to  transmit  the  record  to  the  supreme 
court,  in  Tennessee.  Porter  v.  Cocke,  Mart,  dk 
Yerjnr.  264. 

660.  In  a  writ  of  error,  an  exception  to  the 
opinion  of  the  court  is  only  necessary  when  the 
alleged  error  could  not  otherwise  appear  on  the 
record.    Mocker  v.  Thomas,  7  Wheat.  530. 

681.  Unless  the  transcript  of  the  record  be 
properly  attested,  a  court  of  errors  will  not  con- 
sider the  errors  assigned.  But,  in  such  case,  if 
the  transcript  be  on  file,  the  court  will  not  affirm 
judgment  at  the  first  term,  on  oeitifioate.  Ken^ 
nedy  v.  Spencer,  4  Port.  272. 

682.  If  a  party  wishes  to  bring  a  writ  of  error 
on  a  judgment  against  him,  the  court  below  will 
grant  a  rale  that  the  opposite  side  make  up  the 
record  in  eight  days,  or  that  the  applicant  have 
leave  to  do  it  for  him.  Yates  v.  Lmising,  5  Johns. 
367. 

683.  In  judgment  of  law,  the  record  itself  is 
removed  to  the  supreme  court  from  the  common 
pleas,  though,  in  fact,  a  transcript  only  is  seat 
up.    Brawn  yf  CJorA,  3  Johiis.  .443. 


184 


ERROR. 


684.  In  a  writ  of  error,  coram  vohis,  the  regular 
authentication  of  the  record,  under  the  hand  of 
the  judge  and  seal  of  the  court  below,  cannot  be 
dispensed  with,  eyen  by  consent  of  parties.  Jew- 
ett  v.  Hodgdon^  2  Greenl.  335. 

685.  On  a  writ  of  error  to  the  Maryland  court 
of  appeals,  the  court  will  examine  the  entire 
record,  and  if  there  is  error  in  any  point,  will 
reverse  the  judgment.  Speake  y.  skeppard^  6 
Har.  &  J.  81. 

686.  Where  a  judgment  was  rendered  against 
the  defendant  in  error,  for  want  of  a  defendant 
in  error,  on  motion,  the  judgment  was  set  aside, 
and  the  court  held,  they  were  bound  to  look  into 
the  record,  and  see  whether  there  was  an  er- 
ror  sufficient  to  reyerse  the  judgment,  but  the 
trial  should  be  ex  parte,  March  y.  Howell^  1 
Mis.  138. 

687.  Errors  in  the  judgment  of  the  supreme 
court,  in  departing  from  the  pleadings  or  yer- 
diet,  will  be  noticed  by  the  supreme  court, 
though  no  objection  be  made  in  the  court  below. 
Hempstead  y.  Stone,  2  Mis.  65. 

688.  If  a  reason  be  not  filed,  it  cannot  be  heard ; 
but  if  a  defect  appear  on  the  record,  time  will  be 

fiyen  to  file  the  reason.   State  y.  Kirby,  2  South. 
35. 

(f.)    Of  other  Matters. 

689.  Under  the  Connecticut  statute  of  1823, 
relating  to  motions  in  error,  it  is  immaterial 
whether  the  allowance  of  the  motion,  or  the 
taking  of  the  recognizance,  eomes  first.  The 
allowance  is  implied  from  the  taking  of  the  re- 
cognizance.   HiUhouse  y.  Dunning,  7  Conn.  139. 

690.  After  the  opinion  of  the  judge  is  filed, 
pursuant  to  the  Pennsylyania  act  of  sSith  Febru- 
ar^,  1806,  a  writ  of  error  may  be  prosecuted 
without  a  bill  of  exceptions  haying  been  sealed. 
Downing  y.  Baldwin,  l&.  &R.  298. 

691.  Afler  arrest  of  judgment,  if  the  plaintiff 
wishes  to  bring  a  writ  of  error,  the  court  will 
order  judgment  to  be  entered  for  the  defendant, 
for  the  insufficiency  of  the  declaration ;  and  if 
the  defendant's  attorney  does  not  make  up  the 
record,  the  plaintiff's  may  do  it,  with  a  remittitur 
of  costs.    Bayard  r.  Malcolm,  2  Johns.  101. 

692.  Order  to  reyerse  a  judgment,  for  error, 
cannot  be  reyised  at  a  subsequent  term,  to  which 
the  case  has  been  continued,  for  entry  of  the 
proper  judgment.     Siade  y.  Day^  firayt.  72. 

693.  Where  the  chancellor  has  committed  a 
person  for  contempt,  and  the  supreme  court,  the 
prisoner  being  brought  before  them  on  habeas 
corpus,  refuse  to  discharge  him,  and  a  writ  of 
error  is  brought,  the  court  of  errors  may  inquire 
into  the  yalidity  of  the  order  of  the  court  of 
chancery,  awarding  the  attachment,  notwith- 
standing an  appeal  might  haye  been  brought  on 
that  order.     Yates  y.  The  People,  6  Johns.  337. 

694.  Where  a  judgment  purported  to  haye 
been  rendered  after  deciding  on  a  demurrer  to  a 
replication  to  a  special  plea,  but  the  clerk  certi- 
fied that  neither  plea,  replication,  nor  demurrer, 
had  been  filed,  the  court  of  appeals  must  decide 
the  case  on  the  sufficiency  of  the  declaration. 
MarHn  y.  MFadin,  A  Litt.  240. 

695.  On  writ  of  error,  the  court  will  not  look 
behind  the  declaration  for  a  description  of  the 
cause  of  action  ;  a  yariance  between  the  decla- 
ration and  th#indorsement  of  the  writ  bannot  be 
taken  adyantage  of.  Flant  y.  Malone,  Minor, 
92.    Peters  y.  Johnson,  ib.  100. 

696.  In  real  actions,  the  death  of  either  party, 
after  a  writ  of  error  sued  out,  docs  not  abate  the 
suit     Mocker  y.  Thomas,  7  Wheat.  530. 


697.  A  party  may  discontinue  a  writ  of  error 
before  filing  the  record,  in  case  of  mistake.  Van- 
dyke y.  Tenbroke,  Coxe,  123. 

698.  Two  suits  cannot  be  carried  to  a  higher 
court  by  writ  of  error,  unless  there  be  an  order 
consolidating  them.  De  Sylva  y.  Henry,  4  Stew. 
&  Port.  409. 

699.  On  a  writ  of  error  to  a  circuit,  the  su- 
preme court  of  the  United  States  take  notice 
only  of  those  points  embraced  in  the  writ  of 
error,  or  bill  of  exceptions.  Bradstreet  y.  Patter, 
16  Pet.  317. 

700.  If  an  inferior  court  grant  a  new  trial,  on 
the  ground  that  the  yerdict  is  contrary  to  eyi- 
dence,  the  appellate  court  will  not  declare  it  to 
be  error,  unless  all  the  testimony  be  certified. 
Comm,  y.  Jibell,  6  J.  J.  Marsh.  476. 

701.  The  defendant  in  error  residing  out  of 
the  state,  the  plaintiff  in  error  was  allowed  to 
serye  the  requisite  notices,  and  other  papers,  by 
affixing  the  same  in  the  clerk's  office*  Anon- 
ymous,  1  Cow.  197. 

702.  Upon  a  writ  of  error  on  an  exchequer 
proceeding,  which  has  been  tried  by  a  jury,  the 
eyidence  giyen  at  the  time  of  trial  is  not,  in  a 
strict  sense,  before  the  court.  U.  States  y.  423 
Casks  of  Wine,  1  Pet.  547. 

703.  The  statutes  of  Charles  and  James,  re* 
specting  writs  of  error,  extended  to  New  Jersey. 
Stille  y.  Wood,  Coxe,  162. 

704.  Where  a  writ  of  error  is  brought,  the  court 
to  which  it  is  directed  will  return  the  facts  truly, 
and  the  superior  court  will  determine  whether  it 
issued  properly,  or  not.    Jessup  y .  CooAe, Coxe,105. 

705.  The  court  which  issues  a  writ  of  error  is 
to  decide  upon  the  propriety  of  it ;  the  court  to 
which  it  issues  cannot  examine  into  the  ques- 
tion.    State  y.  Farlee,  Coxe,  82. 

706.  After  appearance,  and  after  an  affirmance 
of  judgment  has  been  set  aside,  the  defendant  in 
error  cannot  take  adyantage  of  the  want  of  cita- 
tion.    Jfaytor  y.  Phillips,  3  Stew.  210. 

707.  Where  the  prosecution  of  a  writ  of  error 
was  preyented  by  the  defendant  in  error,  his 
motion  for  affirmance,  on  certificate,  was  denied, 
and  the  plaintiff  allowed  to  dismiss  his  writ,  and 
prosecute  a  new  one.  Mitchell  v.  RussM,  3 
Stew.  53. 

708.  If  it  appears  on  record  that  the  plaintiff 
in  error  might  haye  appealed,  the  court  will 
quash  the  writ  ex  officio,  or  on  a  plea  of  abate- 
ment, disclosing  the  plaintiff's  remedy  by  ap. 
peal.  Savage  y.  Gulliver,  4  Mass.  171.  JarviM 
y.  Blanchara,  6  Mass.  4. 

709.  Where  the  plaintiff  was  an  infant  at  the 
time  her  title  to  the  writ  accrued,  and  married 
before  coming  of  age,  her  title  was  held  to  be 
barred,  because  the  writ  was  not  sued  out  within 
20  years  after  the  rendition  of  the  judgment,  nor 
within  fiye  years  after  coming  of  age,  although 
she  was  under  coyerture.  Eager  y.  Comsn.  4 
Mass.  182. 

710.  Where,  on  error  brought  to  reyerae  a 
judgment  of  a  justice  of  the  peace,  it  appeared 
that  the  record  of  the  judgment  was  extremely 
defectiye,  but  that  the  writ  on  file  with  the  jus- 
tice contained  a  declaration  sufficiently  formal, 
the  court  said  that,  if  the  judgment  had  referred 
to  the  writ  for  the  declaration,  according  to  a 
yery  irregular  practice  which  formerly  prerailed 
in  the  common  pleas,  they  would  haye  been  dis- 
posed to  haye  considered  the  writ  as  a  part  of 
the  judgment,  so  far  as  it  contained  the  declara- 
tion, and  thus  haye  sayed  the  judgment.  CUip 
y.  Clap,  4  Mass.  520. 

711.  The  court  may  quash  a  commissioiier's 
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teport,  withoot  exceptions  haying  been  filed  to 
it,  if  it  appears  on  its  &ce  ya^e  and  defectiye ; 
bat,  in  that  case,  they  should  re-commit  the  sub- 
ject to  the  same  or  another  commissioner.  BoL 
ware  y.  Bolware,  4  Litt.  256. 

712.  A  court  of  chancery  cannot  supersede  a 
writ  of  error,  quia  improvide  tmanavU^  not  eyen, 
as  it  seems,  wnere  the  prerequisites  required  by 
the  statute,  such  as  filing  a  certificate  of  coun- 
sel, haye  not  been  complied  with.  Yates  y.  The 
People^  6  Johns.  337.  Whether  the  writ  is  prop- 
erly granted  or  not,  is  a  question  for  the  decision 
alone  of  the  court  in  which  it  is  returnable,  ib. 

713.  In  debt  upon  a  recognizance  to  prosecute 
writ  of  error  taken  under  the  Vermont  statute 
of  1791,  where,  upon  nonsuit  and  complaint,  ex- 
ecution has  issued  and  been  returned  satisfied 
for  12  per  cent,  interest  and  costs,  according  to 
the  statute,  the  court  will,  under  the  statute 
for  that  purpose,  ** chancer"  the  amount  of  the 
penalty  of  the  bond  for  '*  interyening  damages  " 
to  a  merely  nominal  sum,  unless  actual  damage 
be  shown.    James  y.  Smithy  1  Tyler,  128. 

714.  In  Tennessee,  in  all  orders  awaiting  writs 
of  error,  the  court  granting  the  same  should  im- 
pose the  condition  that  the  party  eiye  bond, 
with  security,,  for  the  payment  of  debt,  costs, 
and  damages,  on  failure,  unless  the  record  pre- 
sented show  error  on  its  face,  in  which  case  a 
bond  for  costs  and  damages  only  will  be  re- 
quired. Jfewman  y.  Vaughan,  Mart.  &  Terg.  63. 

715.  The  pluntiff,  in  a  writ  of  error  allowed 
from  a  circuit  court  to  the  supreme  court  of  the 
United  States,  under  the  judiciary  act  of  1789, 
must  giye  security  to  an  amount  to  secure  the 
whole  judgment.  Cardett  y.  Brodie,  9  Wheat. 
553. 

716.  A  recognizance  in  error  to  remoye  a 
caoBe  into  the  supreme  court  of  New  York  is 

food,  taken  before  any  judge  of  common  pleas. 
lemut  y.  Doddy  5  Wend.  79. 

717.  It  is  a  good  exception  to  bail  that  the 
person  offered  is  an  attorney  or  counsellor ;  but 
this  cannot  be  urged  in  support  of  a  motion  to 
quash  a  writ  of  error.  Craig  v.  SeoUy  1  Wend.  35. 

718.  If  the  condition  of  a  bond  for  a  writ  of 
error  substantially  conforms  to  the  requisitions 
of  the  statute,  it  is  sufficient,  though  the  lan- 
guage be  different,  and  the  duties  minutely  de- 
tailed. Sanders  y.  Bices^  3  Stew.  109.  Gardner 
y.  Waodyear,  1  Ham.  170. 

719.  And  if  further  conditions  be  superadded, 
it  seems  that  the  bond  will  be  yalid,  as  far  as 
supported  by  the  statute,  and  yoid  as  to  such 
additional  conditions,  ib. 

720.  In  declaration  upon  a  writ  of  error  bond, 
ft  is  not  necessary  to  ayer  that  a  writ  of  super- 
sedeas was  taken  out  by  the  plaintiff  in  error. 
Reynolds  y.  Rogers^  5  Ham.  169. 

721 .  A  bond  on  a  writ  of  error  to  a  judgment 
on  set.  fa.,  reyiying  a  dormant  judgment,  ex- 
tends to  the  juddrment  reyiyed.  ib. 

722.  On  complaint  for  non-entry  of  a  writ  of 
error,  the  interest  allowed  as  *'  damages  "  by  the 
statute  is  to  be  computed  firom  the  date  of  the 
ezeention,  and  not  of  the  original  judgment. 
BeUa/my  y.  Corban^  1  Tyler,  372. 

V .     Of  Release  of  Errors,  and  token  they  tnU  be 

cured. 


V2E9.  A  release  of  errors  must  be  under  seal ; 
it  is  not  otherwise  a  bar  to  a  writ  of  error.  Cot- 
ion  ▼.  Wilson,  Minor,  118. 

7Si4.  Judgment  by  nH  didt  is  not  a  release  of 
errors.     Dinswutre  t.  Hand,  Minor,  126. 
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7^.  An  injunction  against  a  judgment  at  law 
does*  not  operate  a  release  of  errors,  where  the 
order  of  allowance  does  not  require  it.  Oano  y. 
White,  3  Ham.  20. 

726.  A  confession  of  judgment  on  a  motion  on 
a  forthcoming  bond  will  operate  as  a  release  of 
errors  in  the  original  judgment.  Edmonds  y. 
Green,  1  Rand.  44.  JIfRae  y.  IStmpike  Co.  3 
Rand.  160. 

727.  Thus  an  office  judgment  was  erroneously 
entered  up  against  the  principal  and  special  bail. 
The  latter  afterwards  gaye  a  forthcoming  bond, 
and  confessed  judgment  on  it.  Held,  Uiat  he 
could  not  ayail  himself  of  the  error  in  the  origi- 
nal office  judgment,  ib. 

728.  After  a  judgment  by  confession,  the  de- 
fendant cannot  take  adyantage  of  the  want  of  a 
declaration.  Payne  y.  Lewis,  1  Bibb,  164.  Picket 
y.  Clairbone,  4  Uall,  99. 

729.  A  defendant  in  error,  wishing  to  ayail 
himself  of  a  release  of  errors,  ought  not  to  moye 
the  court  to  quash  the  supersedeas,  but  should 
plead  such  release  in  bar,  and  an  issue  joined  ou 
such  plea  ought  to  be  tried  by  a  jury.  Hits  y. 
WiUon,  2  H.  &  M.  268. 

730.  If  such  issue  is  found  for  the  defendant, 
the  judgment  should  be,  that  the  plaintiff  be 
barred  of  his  supersedeas,  and  not  that  the  judg- 
ment of  the  court  below  should  be  affirmed.  t(. 

731.  Where  one  of  two  plaintiffs  in  error  re- 
leases the  error,  the  other  will  haye  leaye  to 
prosecute  alone.  Houten  y.  Ellison,  1  Penn.  235. 

732.  Where,  afler  yerdict  for  the  plaintiff,  the 
question  whether  the  action  was  maintainable, 
upon  the  facts  proyed  at  the  trial  and  reported 
by  the  presiding  judge,  was  reseryed  for  the  con^ 
sideration  of  all  the  judges,  and  judgment  was 
entered  for  the  plaintiff  according  to  their 
opinion,  this  was  held  to  be  no  bar  to  a  writ  of 
error  brought  to  reyerse  the  judgment  for  a  de- 
fect of  substance  in  the  declaration.  Smith  y. 
Moore,  6  Greenl.  274. 

733.  Where  improper  testimony  is  produced 
by  one  of  the  parties,  and  admitted,  and  after- 
wards legal  testimony  of  the  same  fact  is  pro- 
duced by  the  opposite  party,  the  error  is  cured. 
Mtller  y.  Storks,  13  Johns.  517. 

734.  If  one  of  the  parties  in  a  suit  is  sworn 
and  examined  at  the  request  of  the  other  party, 
the  latter  cannot  afterwards  object  to  it.  t&. 

735.  Where  the  jury  omitted  to  find  on  one  of 
the  issues  joined,  it  was  held,  that  it  could  not 
operate  to  the  prejudice  of  the  plaintiff,  his  dec- 
laration being  so  essentially  defectiye  that  no 
judgment  could  be  rendered  thereon  in  his  fayor. 
Chapman  y.  Dixon,  4  Har.  &  J.  527. 

736.  The  defendant,  in  an  action  of  repleyin, 
pleaded  three  pleas,  to  which  the  plaintiff  re- 
plied, and  tendered  an  issue  to  each,  but  issue 
was  joined  to  the  replication  to  the  last  plea 
only,  and  upon  that  issue  a  yerdict  was  giyen 
for  the  plaintiff.  Held,  that  the  not  joining  is- 
sue on  the  first  and  second  replications  was 
cured  by  the  yerdict  Tyson  y.  Richard,  3  Har. 
&  J.  109. 

737.  After  tiayerse  it  is  too  late  to  object  to 
any  irregularity  in  the  preyious  im>eeedings. 
Wtlliomson  y.  Boucher,  7  J.  J.  Marsh.  252. 

738.  After  a  case  has  been  tried  on  appeal  in 
the  circuit  court,  and  in  the  court  of  appeals,  and 
remanded  to  the  circuit  court,  it  is  too  late  to 
object  that  one  of  seyeral  aFaiuM  whom  judg- 
ment was  originally  rendered  by  the  justice  of 
the  peace,  failed  to  unite  in  the  appeal  bond  to 
the  circuit  court.  Bra^f^ld  y.  Ba/ughj  7  J.  J- 
Marsh.  390. 
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739.  Erron  in  fonn  in  the  declaration^  are 
cnred  by  the  statute  of  jeofails  after  defendant 
has  pleaded  and  a  Terdict  has  been  given  on  the 
merits.  Welch  v.  Fan  Bebber,  4  zeates,  420. 
Miles  ▼.  Ol4fieU,  ib.  423. 

740.  Error,  in  a  justice's  warrant,  in  the  time 
between  the  date  and  return  of  a  justice's  war- 
rant, is  cured  by  defendant's  appearance  and  de- 
fence.    Stroup  V.  Wilson,  4  Teates,  523. 

741.  After  a  defendant  appears  and  pleads  the 
general  issue,  it  is  too  late  to  object  to  the  pro- 
cess. Frankfort  y.  Anderson,  3  A.  K.  Marsh.  1. 
TuherviUe  v.  Long,  3  H.  &  M.  309.  Thojnas  v. 
Warford,\  Bibb,  261. 

742.  Before  the  statute  of  Alabama  of  1835, 
where  a  demurrer  was  oyerruled,  and  the  party 
pleaded  oyer,  he  was  considered  as  waiying  the 
matter  embraced  in  the  demurrer.  Herbert  y. 
J^ashviOe  Bank,  1  Stew.  &  Port.  286. 

743.  If  no  objection  has  been  made  in  the 
court  below  to  the  manner  of  taking  a  deposition, 
it  is  too  late  to  object  on  a  writ  of  error.  J^ewlin 
V.  J^etolin,  8  8.  £  R.  41.  Clark  y.  DibbU,  16 
Wend.  601. 

744.  If  errors  in  the  pleadings  or  proceedings 
are  cured  by  the  Virginia  statute  of  jeofails  as  to 
one  defendant,  in  an  action  on  a  contract,  they 
are  cured  as  to  all  the  defendants.  Jenkins  y. 
Hurt,  2  Rand.  446. 

745.  Where  case  is  brought  where  trespass  is 
the  only  proper  action,  a  yerdict  cures  the  error, 
under  the  statute  of  jeofails,  in  Virginia.  Clark 
y.  Haynes,  2  Rand.  440 

746.  In  debt  on  a  judgment  for  a  certain  sum, 
to  be  discharged  by  a  lesser  sum,  if  the  declara- 
tion demands  a  wrong  sum,  and  no  special  de- 
murrer is  filed,  the  error  is  cured  by  the  statute 
of  jeofails,  in  Virginia,  if  there  is  enough  in  the 
declaration  to  show  the  amount  of  the  judgment. 
Roane  y.  Drummond,  6  Rand.  182. 

747.  And  a  yerdict,  in  such  a  case,  finding  an 
erroneous  sum,  *'  that  being  the  debt  in  the  dec- 
laration mentioned,"  is  good  in  substance,  the 
sum  being  surplusage,  and  the  conclusion  of  the 
yerdict  being,  of  itself,  sufficient  to  show  the 
real  sum  demanded,  ib. 

748.  Where  there  is  no  appearance,  the  Vir- 
ginia statute  of  jeofails  has  no  efiect  to  cure  er- 
rors.    Hatcher  y.  Lewis,  4  Rand.  152. 

749.  The  inability  of  a  witness  to  answer  an 
improper  question,  cures  the  error  of  allowing  it 
to  be  put.  Lewis  v.  Baker,  5  Rawle,  114.  S.  G. 
Allen  y.  Rostain,  11  S.  &  R.  362. 

750.  Where  a  defendant  in  repleyin,  in  Vir- 
ginia, pleads  seyeral  pleas,  the  error  is  cured  by 
file  statute  of  jeofails  of  1819.  Vaiden  y.  Bdl, 
3  Rand.  448. 

751.  In  debt  on  a  bond,  it  was  assigned  for 
error,  that  the  declaration  was  for  the  penalty, 
without  ayerring  that  the  smaller  sum  had  not 
been  paid,  so  that  no  cause  of  action  had  accrued 
to  the  plaintiff.  It  was  held,  that  this  could  not 
be  taken  adyantage  of  as  error,  after  yerdict. 
Thompson  y.  Musser,  1  Dall.  458. 

752.  Afler  appearance  and  joinder  in  error,  it 
IS  too  late  for  the  defendant  to  object  that  an  ad- 
ministrator has  been  improperly  made  a  party 

flaintiff,  in  a  writ  of  error.     Booker  y.  Hunt,  1 
•ort.  26. 

753.  Error,  in  admitting  irreleyant  testimony, 
is  cured  by  the  introduction  of  testimony  on  the 
other  side,  making  a  state  of  the  case  in  which 
the  former  testimony  becomes  proper.  And  if  a 
defendant  moyes  for  a  nonsuit,  and  his  motion  is 
improperly  oyerruled,  and  he  himself  then  intro- 
duces eyiaence  conducing  to  proye  a  cause  of 


action  for  his  adyersary,  it  will  cure  the  error 
Rucker  y.  Hamilton,  3  Dana,  36. 

754.  Error  in  taking  judgment  by  default,  be- 
fore the  time  of  pleading  expires,  is  not  cured 
by  opening  the  judgment  on  the  motion  of  the 
plaintiff,  unless  the  defendant  has  notice  thereof. 
Currin  y.  Ross,  2  Mis.  203. 

755.  It  is  not  too  late  to  allege,  in  the  appellate 
court,  a  fault  in  the  declaration,  which  ou^ht  to 
haye  preyented  the  rendition  of  judgment  in  the 
court  below.  Slacum  y.  Pomeroy,  6  Cranch, 
221. 

756.  A  declaration  was  filed  on  a  bond  giyen 
to  C,  and  assigned  to  8. ;  the  bond  exhibited  on 
the  record  was  one  executed  to  8.  and  C. ;  oyer 
not  haying  been  prayed,  this  cannot  be  taken 
adyantaffe  of  after  judgment.  McClelland  t. 
Strong,  Hardin,  522. 

757.  Where  a  declaration  ought  to  haye  been 
in  the  debet  and  detinet,  and  was  in  the  detinet 
only,  it  cannot  be  taken  adyantage  of  afler  judg- 
ment, ib. 

758.  A  yariance  between  the  writ  and  declara- 
tion cannot  be  taken  adyantage  of  after  an  office 
judgment.  Kennedy  y.  Terrill,  Hardin,  490. 
Fawier  v.MGinnis,  ib.  505. 

759.  The  Christian  name  of  the  defendant,  and 
the  damages,  haying  been  left  blank  in  the  dec- 
laration, will  not  yitiate  afler  yerdict.  Walker  y. 
Kendall,  Hardin,  404. 

760.  Where  a  bond  has  no  date,  an  omission 
to  state  the  day  of  deliyery  cannot  be  taken  ad- 
vantage of  in  the  court  of  appeals,  if  not  proper- 
ly questioned  in  the  court  below.  Hubble  y. 
MuUanphy,  Hardin,  294. 

761 .  Where  no  application  has  been  made  to 
the  court  below,  to  correct  errors  and  irregular- 
ities in  an  execution,  or  an  indorsement  thereon, 
the  court  of  appeals  cannot  inquire  into  them 
Smith  y.  Carr,  Hardin,  305. 

762.  An  issue,  informally  made  up,  is  good 
afler  yerdict.     Bell  y.  Rowuind,  Hardin,  301. 

763.  If  a  bond  be  assigned  by  S.  for  J.,  and 
the  declaration  alleged  it  to  be  the  assignment 
of  J.,  the  authority  of  S.,  unless  questioned  in 
the  court  below  on  the  trial,  cannot  be  questioned 
in  the  court  of  appeals.  Hubble  y.  Mullanpku^ 
Hardin,  294. 

764.  ThS  failure  of  the  sheriff  to  take  or  return 
a  bail  bond,  is  not  material  after  issue  joined. 
Churchill  y.  Rogers,  Hardin,  182: 

765.  The  court  will  not  inquire  into  questions 
relative  to  the  costs  of  motions  made  in  the 
progress  of  a  cause  below,  where  it  does  not  ap- 
pear from  the  record  that  the  questions  wer« 
made  in  that  court,  ib, 

766.  A  yerdict  and  judgment  for  damages,  in 
an  action  of  debt,  are  cured  by  the  statute  of 
jeofails,  ib. 

767.  Errors  which  are  properly  assignable 
below,  on  a  writ  of  error,  coram  vobis,  and  not 
assigned  there,  cannot  be  noticed  on  an  appeal. 
LatMsdale  y.  Findley,  Hardin,  151. 

768.  Where  no  objection  was  taken  at  the  trial 
to  the  absence  of  evidence,  which  it  might  have 
been  in  the  power  of  the  party  to  supply,  it  is 
too  late  afler  the  yerdict  to  take  it.  CatUn  v. 
Ins.  Co.  1  Sumner,  434. 

769.  If  exception  is  not  taken  in  the  inferior 
court,  to  giving  leave  to  amend  a  declaration, 
and  to  wimdraw  the  amendment,  adyantage  can- 
not be  taken  of  it  in  the  court  of  appeals.  Jonitt 
v.  Lewis,  4  Litt.  160. 

770.  In  a  declaration  by  a  devisee,  on  a  breach 
of  a  covenant  of  warranty  to  his  testator,  an 
omission  to  aver  that  he  was  devisee  of  the 
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whole  tnust,  or  the  whole  title,  is  cored  by  yer- 
diet.     Coleman  ▼.  Croysdale,  3  J.  J.  Marsh.  541. 

771.  After  the  defendant  has  appeared  and 
joined  issue,  it  is  too  late  to  object  to  the  insuf- 
'Hctency  of  service  of  notice,  or  of  the  common 
order,  or  to  any  defect  in  the  declaration.  Cham' 
her 8  V.  Handily,  3  J.  J.  Marsh.  98. 

772.  In  detinue,  in  the  circuit  court  for  Scott 
county,  Ky.,  the  declaration  stated  the  cause  of 
action  in  Fayette  county.  After  verdict,  it  was 
held,  that  this  was  not  fatal.  Tarltan  y.  Briscoe, 
4  Bibb,  73. 

773.  If  the  declaration  sets  forth  a  contract 
made  on  an  impossible  date,  as  1892,  after  judg- 
ment, the  court  will  presume  that  the  true  date 
was  shown  at  the  trial.  Morgan  ▼.  Morgan^  2 
Bibb,  388. 

774.  Where,  in  a  declaration  against  heirs  and 
deyisees,  it  is  not  stated  who  are  heirs  and  who 
are  devisees,  the  court,  after  judgment,  will 
presume  that  they  are  all  both  heirs  and  dev- 
isees, ih. 

775.  Where  one  of  several  counts  is  faulty, 
but  is  not  objected  to  by  the  defendant  on  that 
account  before  verdict,  he  cannot  take  advantage 
of  the  defect  after  a  general  verdict.  Stockdan 
V.  BayUss,  2  Bibb,  60. 

776.  The  want  of  an  indorsement  of  the  spe- 
cies of  action  on  the  writ,  and  the  want  of  a 
proper  affidavit  to  hold  to  bail,  must  be  objected 
to  in  the  court  below,  and  before  judgment,  if 
advantage  is  to  be  taken  of  them.  Gore  v.  Mur- 
ray, 1  Bibb,  270. 

777.  After  an  inquest  of  damages  has  been 
taken,  the  want  of  a  writ  of  inquiry  does  not 
vitiate.     Brown  v.  King,  1  Bibb,  462. 

778.  After  verdict  in  detinue,  it  is  too  late  to 
object  that  the  writ  was  directed  to  the  coroner, 
and  omitted  the  value  of  the  thing  detained. 
Daniel  v.  Pratker,  1  Bibb,  484. 

779.  An  omission  of  the  similiter  cannot  be 
aasi^ed  for  error  after  verdict.  Jared  v.  Good- 
tiUe  d.  ma,  1  Blackf  .  29. 

780.  After  issue  joined  on  the  title  in  eject- 
ment, no  exception  can  be  taken  to  the  form  of 
the  declaration.  Bees  v.  Middleton,  1  A.  K. 
Marsh.  6. 

781.  If  the  judgment  in  ejectment  follows  the 
verdict,  and  nothing  appears  in  the  record  to 
show  for  how  much  the  plaintiffs  showed  title, 
the  defendant  cannot  allege  that  the  judgment 
was  for  too  much.  Clay  v.  Moseley,  1  A.  K. 
Marsh.  360. 

762.  It  is  too  late,  after  verdict,  to  except  to 
the  regularity  of  the  change  of  venue.  Baker 
▼.  Hopidns,  1  A.  K.  Marsh.  587. 

783.  In  an  action,  where  the  defendant's  lia- 
bility depended  on  a  condition  precedent,  the 
omission  in  the  declaration  to  aver  performance 
of  sach  condition  is  cured  by  verdict,  even 
though  it  be  taken  by  default.  Keys  v.  PoweU, 
2  A.  K.  AJEarsh.  253. 

764.  After  verdict  and  judgment,  it  is  too  late 
to  object  that  the  plaintiffs,  who  were  non-resi- 
dents, failed  to  give  security  for  costs.  Davis  v. 
GrahAm,  2  A.  E.  Marsh.  540. 

785.  After  a  joint  debtor  has  pleaded  to  the 
issue,  it  is  too  late  to  object  that  his  co-debtor 
has  not  been  served  with  process.  Sneed  v. 
irsester,2  A.  K.  Marsh.  277. 

786.  A  party  acquiescing  in  a  judgment 
awarding  a  new  trial  against  him,  and  not  ex- 
cepting, cannot  complam  in  the  appellate  court, 
nor  ayail  himself  of  exceptions  taken  by  his  ad- 
versary incidentally  in  the  course  of  the  trial. 
Gifodndge  v.  Goodridge,  2  A.  ^.  Marsh.  269- 


787.  Where,  in  scire  facias  against  bail,  the 
defendant  files  a  plea,  and  afterwards  withdraws 
it,  and  suffers  judgment,  he  cannot  take  advan- 
tage of  defects  in  such  writ,  by  writ  of  error. 
Clements  y.  Johnson,  3  Stew,  db  rort.  269. 

788.  If  a  party  elects  the  determination  of  a 
jury  upon  an  issue,  properly  belonging  to  the 
court,  he  will  not  be  permitted  aflerwards  to  take 
advantage  of  that  matter  in  error.  Judge  of 
Limestone  County  Court  v.  French,  3  Stew.  &, 
Port.  263. 

789.  A  plaintiff  in  error  will  not  be  permitted 
to  avail  himself  of  a  point  not  made  in  the  court 
below,  and  which  does  not  appear  on  the  error 
book.  Dorman  v.  Turnpike  Co.  3  Watts,  126. 
Stokely  V.  Trout,  \h.  163. 

790.  The  misjoinder  of  an  issue  is  not  fatal 
after  verdict,  it  being  stated  in  the  record  that 
issue  was  joined.     Moore  v.  Mauro,  4  Rand.  488. 

791.  Judgment  will  not  be  reversed,  after  ver- 
dict, in  an  action  for  the  breach  of  a  promise  to 
marry,  because  the  time  when  the  marriage 
was  to  be  solemnized  was  left  blank  in  the  dec- 
laration.    Milstead  v.  Redman,  3  Munf.  219. 

792.  In  assumpsit,  the  defendant,  after  office 
judgment,  and  a  writ  of  inquiry,  offered  to  plead 
in  abatement,  that  the  matter  of  the  suit  was  con- 
tained in  a  covenant  under  seal,  and  the  court 
rejected  the  plea,  but  ffave  leave  to  plead  the 
general  issue.  Held,  that  this  was  not  errone- 
ous, for  the  defendant  might  have  given  such 
special  matter  in  evidence  under  the  general  is- 
sue, and  if  it  had  been  refused,  might  have  filed 
his  exceptions.    Porter  v.  Harris,  4  Call,  485. 

793.  The  plea  to  a  petition  for  a  highway, 
was,  that  the  facts  stated  therein  were  not  true, 
and  if  true,  were  not  sufficient.  The  parties 
then  proceeded  to  try  the  facts,  and  the  court 
found  that  the  respondents  did  not  insist  upon 
the  demurrer,  and  no  judgment  was  rendered 
thereon.  It  was  held,  that  the  demurrer  was 
waived,  and  the  want  of  judgment  thereon  was 
no  ground  of  error.  Waterbury  v.  Darien,  9 
Conn.  252. 

794.  An  issue,  which  contains  substance, 
though  informal,  is  good  after  verdict,  and  a 
judgment  on  such  issue  is  not  erroneous.  Cur- 
tice V.  Beardsley,  1  Root,  441. 

795.  Where  a  judgment  is  rendered  for  larger 
damaflres  than  the  ad  damnum  in  the  writ,  the 
error  is  cured  by  a  remittitur  of  the  excess,  en- 
tered at  a  subsequent  term  of  the  court  rendering 
the  judgment.  Hemmenway  v.  Hicks,  4  Pick. 
496. 

796.  If  a  party  withdraws  his  demurrer,  after 
the  opinion  of  the  court  is  given  against  it,  he 
cannot  assign  for  error  the  opinion  of  the  court 
overruling  nis  demurrer.  Stockdon  v.  Bayless, 
2  Bibb,  60.  Crozier  v.  Gano,  1  ib.  257.  Farrow 
V.  Turner,  2  A.  K.  Marsh.  495. 

797.  After  verdict  in  assumpsit,  by  an  admin- 
istrator, a  defective  allegation,  in  the  declaration, 
of  the  promise  to  the  administrator,  -and  the 
death  of^  the  intestate,  and  an  omission  to  make 
profert  of  the  letters  of  administration,  cannot 
be  taken. advantage  of,  though  they  might  have 
furnished  good  cause  of  demurrer.  Vaj^ersmith 
V.  WdshTnein,  1  Har.  &  Gill,  4. 

798.  If  a  defendant  has  appeared  to  the  suit* 
below,  and  did  not  object  to  the  regularity  of 
the  steps  on  the  rules  in  that  court,  he  cannot 
assign  it  for  error  in  this  court.     Bradley  v.  Steele, 
Hardin,  559.     Reading  v.  Metcalf,  ib.  535. 

799.  If  a  party  appear  in  court,  and  make  up 
the  pleadings,  ^Iter  the  court  have  set  aside  an 
order  of  reference,  he  cannot  afterwards  object 
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to  the  ngnhantwof  that  order.     Cadnf  t.  Jan- 
uary^ Hardin,  539. 

800.  A/enu  cawert^  suing  aa  lole,  sfaall  not,  af- 
ter judgment,  assign  her  coverture  for  error. 
Jfizon  T.  Dy«j  Goxe,  217. 

801.  After  judgment  on  an  issue,  defects  can- 
not be  assigned  for  error  that  might  have  been 
taken  adrantage  of  by  demurrer.  Brydia  y. 
Piatt,  2  Tyler,  369. 

802.  Though  a  party  had  not  a  regruUur  notice, 
in  writing,  of  a  writ  of  error  being  brought  in 
the  supreme  court,  or  of  a  judgment  of  reversal, 
yet,  if  he  was  informed  and  sufficiently  apprized 
of  the  pendency  of  the  writ  of  error,  to  have 
pleaded  in  time,  and  of  the  judgment  of  reversal 
by  default,  in  season  to  have  moved  the  court, 
at  a  former  term,  to  set  it  aside,  it  is  laches,  and 
the  judgment  will  not  be  set  aside,  after  a  term 
has  so  intervened.  Clement  v.  CVoMmoit,  8  Johns. 
287. 

VI.    0/  the  Judgment. 

803.  Where  a  judgment  is  erroneous  in  part, 
and  can  be  set  right  without  a  reversal  of  the 
whole,  it  will  be  reversed  for  that  part,  and  re- 
main good  for  the  rest.  JfeUon  v.  .Andrews,  2 
Mass.  164.  Drowne  v.  Stimpean,  2  Mass.  441. 
Glover  v.  Heath,  3  Mass.  252.  Waite  v.  Garland, 
7  Mass.  453.  Whiting  v.  Cochran,  9  Mass.  532. 
Cummingt  v.  Pruden,  11  Mass.  206.  Smith  v. 
Jansen,  8  Johns.  111.  Bradshaw  v.  CaUagan,  8 
Johns.  558.  ' 

804.  Thus,  on  a  writ  of  error,  a  judgment  may 
be  reversed  as  to  the  damages,  and  affirmed  as 
to  the  costs.  Cummings  v.  Pruden,  11  Mass. 
206.  WeUes  v.  FoutUr,  Kirby,  236.  Dixon  v. 
Pierce,  1  Root,  138. 

805.  Upon  a  writ  of  error,  containing  error  in 
ftust  and  error  in  law,  the  court  ordered  the  error 
in  fact  to  be  struck  out,  and  reversed  the  judg- 
ment  for  the  error  in  law.  Lewie  v.  Lateeon,  1 
Root,  262. 

806.  If  the  award  of  execution  should  appear 
on  record  erroneously  entered,  and  it  be  set 
aside  on  error,  it  would  not  affiect  the  original 
judgment,  which  is  a  distinct  and  independent 
part  of  the  record,  and  may  be  right,  although 
the  award  of  execution  be  wrong.  Johnson  v. 
Harvey,  4  Mass.  483. 

807.  So,  it  seems,  if  a  judgment  in  a  trustee 
process  be  good  as  to  the  principal,  but  errone- 
ous as  to  tl^  trustee,  on  writ  of  error,  only  that 
part  of  the  execution  against  the  trustee  would 
be  reversed.     Whiting  v.  Cochran,  9  Mass.  532. 

808.  In  trespass,  the  plaintiff  recovered  a  ver- 
dict for  $308.  The  defendant  reviewed,  and  a 
verdict  was  found  for  the  original  plaintiff,  for 
$300.  The  first  judgment  was  thereupon  af- 
firmed, and  the  plaintiff  took  judgment  for  $300 
and  costs.  It  was  held,  that  the  first  judgment 
should  have  been  affirmed  in  part  only.  John- 
eon  V.  Wetherhee,  3  Pick.  247. 

809.  But  where  an  erroneous  judgment  is  en- 
tire, it  must  be  reversed  in  toto.  Gaylord  v. 
Payne,  4  Conn.  190. 

810.  An  entire  judgment  against  several  de- 
fendants cannot  be  reversed  as  to  one,  and  af- 
firmed as  to  the  others.  Arnold  v.  Sandford,  14 
Johns.  417. 

811.  On  a  writ  of  error,  a  judgment,  which  is 
entire,  cannot  be  divided,  and  affirmed  in  part, 
and  reversed  in  part  \  but,  if  bad  in  part,  it  is 
bad  in  the  whole.  Seward  v.  Jackson,  8  Cow. 
406,  per  Spencer,  senator. 

812.  Wheje  a  declaratior  is  substantially  de- 


fective, judgment  must  be    reversed   tn   taU 
Shelton  V.  Pollock,  1  H.  4k  M.  422. 

813.  On  a  writ  of  error,  coram  vobis,  only  the 
proceedings  complained  of  as  erroneous  are  re- 
versed, and  all  prior  proceeding  remain  unim- 
peached,  ftom  whence  the  plaintiff  may,  after 
reversal,  continue  the  original  action,  withoat 
being  obliged  to  commence  it  de  novo.  DewiU 
V.  Post,  11  Johns.  460.  Arnold  v.  Sandford,  15 
ib.  534. 

814.  In  Connecticut,  on  reversal  of  a  judg- 
ment in  the  supreme  court  of  errors,  the  cause 
will  be  remanded  to  the  court  from  whence  it 
came.    Pinto  v.  Atwater,  1  Day,  193. 

815.  On  error  from  a  justice  of  the  peace,  the 
court  refused  to  reverse  the  judgment,  because 
it  did  not  appear  from  the  record,  what,  or  in 
whose  favor,  the  judgment  was,  or  whether  any 
had  been  rendered.    Butler  v.  Seovel,  Kirby,  352. 

816.  Where  the  issue  in  the  district  court  is 
nul  tiel  record,  and  the  court  below  adjudge 
that  the  plaintiff  has  not  produced  the  recora, 
there  can  be  no  reversal  of  that  judgment,  unless 
the  record,  if  any  is  produced,  is  contained  in 
the  record  brought  up,  on  the  writ  of  error,  to  the 
circuit  court,     u.  States  v.  Cook,  2  Mason,  22. 

817.  An  entry  of  judgment  against  the  de- 
fendants, upon  the  eotiression  of  one  only,  is 
erroneous;  and  in  reversing  the  judgment  for 
such  error,  the  court  ouffht  to  direct  the  proper 
judgment  to  be  entered  against  the  defendant 
who  confessed,  as  well  as  further  procseedings 
against  the  other.    Ward  v.  Johnston,  1  Munf.  &, 

818.  In  such  case,  the  defendants  beinff  prin- 
cipal and  surety,  and  the  confession  of  judgment 
being  by  the  principal,  and  further  proceedings 
had  against  the  surety,  he  may  be  permitted  to 
plead,  puis  darrien  continuance,  that  the  judgment 
had  been  confessed  by  virtue  of  an  agreement,  to 
which  he  was  not  a  party,  that  a  stay  of  execu- 
tion should  be  allowed  against  the  principal,  ib. 

819.  On  a  writ  of  error  in  civil  cases,  in  case 
of  the  reversal  of  the  judgment,  the  court  is  au- 
thorized to  render  the  same  judgment  as  the 
court  below  ought  to  have  rendered.  Ctnmm. 
V.  EUis,  11  Mass.  462. 

820.  Where  there  are  two  issues  found  in 
favor  of  the  defendant,  and  the  error  complained 
of  relates  to  only  one  of  them,  the  court  will  not 
reverse  the  judgment.  Taylor  v.  Jf  Knight,  1 
Mis.  278. 

821.  The  court  will  not  open  a  judsrment  of 
sci.  fa.  after  two  returns  of  nihil.  In  extra- 
ordinary cases,  they  will  allow  the  writ  to  be 
withdrawn,  to  permit  the  common  pleas  to  open 
the  judgment.  Compher  v.  Anawalt,  2  Watts, 
490. 

822.  A  subsequent  judgment,  depending  opon 
a  prior  erroneous  one,  must  be  reversed.  Gsii- 
way  V.  Hall,  1  Virg.  Cas.  6. 

823.  A  judgment  by  de&ult,  against  two  de- 
fendants, one  of  whom  is  an  infant,  is  erroneous 
as  to  both,  and  the  proceedings  should  be  re- 
versed as  far  as  the  declaration,  or  other  good 
pleading.     CoU  v.  Pennell,  2  Rand.  174. 

824.  Where  principal  and  sureties  are  sued 
jointlv,  and  the  judgment  is  erroneous  as  to  the 
sureties,  it  must  be  reversed  as  to  all,  although 
the  judgment  might  have  been  good  againat  the 
principal,  if  he  had  been  sued  alone.  Mvs^fbrd 
V.  Overseers,  2  Rand.  313. 

825.  In  detinue,  for  several  slaves,  where  their 
value  was  jointly  assessed  in  the  verdict,  judg* 
ment  was  reversed,  and  a  writ  of  impiiry  award* 
ed,  to  ascertain  the  separate  values  of  the  alai 
ComweU  v.  Truss,  2  Munf.  195. 
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8Bb.  Where  the  tnpreme  court  of  the  United 
States  is  eqaallj  cBfioed  in  opinion  on  a  writ  of 
error,  the  judgment  of  the  conrt  helow  is  af- 
6rmed.     Etting  y.  U.  SiaUs  Bank,  11  Wheat.  59. 

827.  If  the  common  pleas  should  dismiss  an 
action  appealed  from  the  judgment  of  a  justice 
of  the  peace,  where  the  appeal  is  regularly 
claimed  and  prosecuted,  or  should  send  the  par- 
ties out  of  court,  without  proceeding  to  try  any 
iasoes  of  law  or  fact  which  may  have  been 
joined,  and  without  entering  a  formal  judgment 
for  either  party,  a  writ  of  error  would  lie  to  re- 
Terse  such  proceedings;  and,  on  a  reyersal,  a 
vemirefaeias  de  novo  would  be  awarded.  Keen 
T.  Turner^  13  Mass.  265. 

8S8.  If,  on  a  writ  of  error,  there  are  several 
issues,  and  a  verdict,  good  as  to  one,  and  imper- 
fect as  to  others,  a  venire  facias  de  novo  goes 
to  all.    Porter  t.  AtMnmery,  10  Mass.  64. 

829.  Where  the  judgment  of  the  court  below 
is  reversed  on  error,  for  a  defect  of  form,  the 
merits  being  with  the  defendant  in  error,  the 
proper  course  is,  to  award  a  venire  to  the  court 
below,  that  the  cause  may  be  tried  in  due  form, 
and  a  judgment  rendered  accordingly.  Flower 
▼.  JiUen,  5  Cow.  654. 

830.  Where  a  judgment  is  reversed  on  error, 
the  plaintiff  is  entitled  to  costs,  and  may  issue 
execution  for  them  immediately,  without  wait^ 
ing  for  the  event  of  the  suit  upon  the  venire  de 
novo.     MaeoMUy  v.  Stemhurffk,  3  Cow.  368. 

831.  After  the  reversal  of  a  judgment  of  the 
common  pleas,  a  venire  de  novo  may  be  issued 
from  the  supreme  court,  returnable  at  the  circuit, 
in  the  county  in  which  the  original  judgment 
waspronounced.     Broum  v.  Clark^  3  Johns.  443. 

832.  But  where  it  appeared  the  sum  demand- 
ed b^  the  plaintiff  was  so  small,  that  the  plain- 
tiff, if  he  recovered,  would  be  obliged  to  pay  the 
eosts,  the  court  refused  to  grant  a  venire,  ib. 

833.  Where  a  writ  of  error  was  brought  on  a 
bill  of  exceptions,  from  the  supreme  court,  and 
the  cause  was  decided  in  favor  of  the  plaintiffs 
in  error,  and  a  venire  de  novo  awarded,  and  on 
the  new  trial  of  the  cause  below,  a  second  bill 
of  exceptions  was  taken  on  the  same  point,  and 
a  second  writ  of  error  brought,  the  court  of  er- 
rors, on  motion,  quashed  the  second  writ  of  error. 
Hmrtshome  v.  Slegkt,  3  Johns.  554. 

834.  After  the  reversal  of  a  judgment  of  the 
common  pleas,  in  New  York,  a  venire  de  novo 
may  be  issued  f^m  the  supreme  court,  returna- 
ble at  the  circuit  in  the  county  in  which  the 
original  judgment  was  pronounced.  Arnold  v. 
Crunay  8  Johns.  79. 

835.  Where  the  defendant  in  error  produced  a 
certificate,  in  strict  conformity  with  the  statute, 
of  judgment  rendered  below,  and  the  plaintiff 
prodneed  a  transcript  of  the  record,  difl^ring 
from  the  certificate,  but  not  regularly  made  a 
part  of  the  case,  judgment  was  affirmed.  Ken- 
nedjf  ▼.  HarriSj  Minor,  135. 

836.  If  the  plaintiff  in  error  do  not  appear,  to 
prosecute  his  writ,  at  the  time  the  docket  is 
called,  judgment  will  be  affirmed.  Hunter  v. 
Lonjpmin,  Minor,  99. 

897.  Where  the  defendant  confesses  judg- 
ment, and  afterwards  sues  out  a  writ  of  error,  the 
judgot^nt  will  be  affirmed,  with  damages,  to  the 
defendant  in  error.  JlfConneUY.  WkUe,  Minor, 
112. 

838.  In  Pennsylvania,  where  a  judgment  is 
affirmed  upon  a  writ  of  error,  interest  will  be 
tneliided  in  the  execution,  from  the  date  of  the 
oriffbuLl  judgment.    RstpMiea  v.  Jfieholton,  2 


839.  Where  a  judgment  of  the  court  of  errors, 
affirming  a  judgment  of  the  supreme  court  of 
New  York,  is  affirmed  by  the  supreme  court  of 
the  United  States,  on  a  writ  of  error  from  that 
court,  interest  on  the  judgment  is  allowed  only 
to  the  time  of  rendering  the  last  judgment  of 
affirmance.     Hoyt  v.  Geuton,  15  Johns.  221. 

840.  By  the  act  of  Tennessee  of  1809,  c.  125, 
§10,  the  court,  upon  a  writ  of  error,  are  to  re- 
verse a  judgment  only  for  that  which  affects  the 
merits.     Brinson  v.  Smith,  Peck,  194. 

841.  On  a  writ  of  error,  in  New  York,  the 
judgment  of  a  common  pleas,  in  a  certiorari 
case,  will  not  be  reversed,  for  the  omission  of 
setting  forth,  in  the  record  of  judgment,  the  eer- 
tioran  issued  to  the  justice.  Cook  v.  MoseUy,  13 
Wend.  277. 

842.  Nor  can  it  be  objected,  on  such  writ,  that 
the  officer,  who  signed  the  judgment,  had  no 
authority  to  affix  his  signature  to  the  record,  ib. 

843.  Where  several  avowries  in  replevin  pre- 
sent in  substance  the  same  defence,  upon  some 
of  which  issues  of  law  are  joined,  and  upon 
others  issues  of  fact,  and  the  defendant  succeeds 
upon  the  issues  of  law,  and  judgment  is  ren- 
dered upon  the  whole  record  in  his  favor,  leav- 
ing the  issues  of  fiust  undisposed  of,  the  judg- 
ment will  not  be  reversed,  where  it  is  manifest 
that,  had  such  issues  of  fact  been  tried,  and 
found  for  the  plaintiff,  the  court  would  have 
given  judgment  for  the  defendant,  notwithstand- 
mg  the  verdict.  Jack  v.  Martin,  14  Wend.  507. 
S.  C.  12  ib.  311. 

844.  Where  it  did  not  appear,  from  the  record 
of  the  court  below,  that  the  plaintiff  in  error,  in 
the  court  of  errors,  was  a  foreign  consul,  and 
the  court  of  errors  affirmed  the  decision  of  the 
court  below,  which  judgment  of  affirmance  was 
afterwards  reversed  by  mandate  of  the  supreme 
court  of  the  United  States,  it  was  held,  that  it 
was  a  sufficient  compliance  with  the  mandate  to 
reverse  the  judgment  of  the  court  of  errors,  with- 
out reversingthat  of  the  court  below.  Davis  v. 
Packard,  10  Wend.  50. 

845.  On  affirmance  of  judgment,  on  a  writ  of 
error  taken,  10  per  cent,  damages  will  be  al- 
lowed the  defendant,  in  Alabama.  Heart  v. 
Judson,  Minor,  135. 

846.  So,  in  Kentucky,  whenever  a  writ  of  er- 
ror, coram  vobis,  is  sued  out  with  svpersedeas, 
for  error  alleged  in  a  replevv  bond  that  has  the 
force  of  a  judgment,  and  the  plaintiff  in  error 
fuls,  10  per  cent,  damages  should  be  adjudged 
to  the  defendant  in  error  Lonsdale  v.  FinMey, 
Hardin,  151.  Edwards  v.  Oreenwellf  Hardin, 
188. 

847.  But,  in  such  case,  the  court  of  appeals 
will  not  give  10  per  cent,  damages  on  the  origi- 
nal judgment,  but  only  on  the  10  per  cent,  ad- 
judged bv  the  inferior  court.  iMnsdale  v.  Find- 
ley,  Hardfin,  203. 

848.  Ten  per  cent,  damages  will  be  given 
against  those  defendants  in  a  judgment  only, 
who  prosecute  a  writ  of  error.  MCleUand  v. 
Commonwealth,  Hardin,  290. 

849.  On  reversing  a  judgment,  irregular  pro- 
ceedings, which  would  not,  of  themselves,  have 
been  a  cause  of  reversal,  may  be  set  aside. 
Clark  V.  Davis,  Hardin,  410. 

850.  If  an  erroneous  instruction  be  given  to  a 
jury  by  a  court,  and  it  appears,  by  other  bills  of 
exceptions,  that  the  question  on  which  such  er- 
roneous instruction  was  eiven  did  not  arise  in 
the  case,  the  judgment  will  be  affirmed,  notwith- 
standing the  erroneous  instruction.  Hunter  v. 
Jonos^  6  Rjuid.  541. 
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851.  Upon  a  writ  of  error,  if  the  Terdict  below 
was  gi-ven  upon  an  immaterial  issue,  a  repleader 
cannot  be  awarded ;  but  judgment  must  be  ren- 
dered against  the  ptrty  who  committed  the  first 
fault,  if  there  be  sumctent  matter  on  which  to 
found  such  judgment.  U.  States  y.  Bumham^  1 
Mason,  57. 

852.  Where  a  party,  having  title  to  land  under 
a  decree  in  chancery,  conveys,  in  good  faitli,  be- 
fore a  citation  in  error  is  served,  a  reversal  of 
the  decree  does  not  divest  the  purchaser's  title. 
Taylor  v.  Boyd,  3  Ham.  337. 

o53.  Where  an  erroneous  judgment  is  re- 
versed, the  party  benefited  thereby  must  make 
restitution  to  the  other  party.  Bank  of  U.  States 
V.  Bank  of  Washington,  6  Pet.  8. 

854.  After  the  reversal  of  a  judgment  of  the 
county  court  establishing  part  of  a  highway 
laid  out  by  a  committee,  the  cause  will  be  re- 
manded to  such  court,  to  be  proceeded  with  ac- 
cording to  law,  without  any  specific  directions 
as  to  ulterior  proceedings.  fVinehester  v.  Hins- 
dale, 12  Conn.  88. 

855.  Where  a  judgment  is  reversed,  for  error 
in  assessing  damages,  the  cause  will  be  remand- 
ed to  the  court  below,  that  the  damages  may 
be  legally  assessed.  Davenport  v.  Bradley,  4 
Conn.  309. 

856.  If  a  judgment  be  reversed  on  a  writ  of 
error,  the  plaintiff  in  error  is  to  be  restored  to  all 
things  which  he  lost  by  reason  of  the  judgment. 
Cummings  v.  Jfoyes,  10  Mass.  433.  Jones  v. 
Hacker,  5  Mass.  264. 

857.  Two  wills  of  the  same  person  are  pre- 
sented to  the  county  court  for  record  ;  the  coun- 
ty court  reject  the  later,  and  admit  the  elder  to 
record  ;  a  writ  of  error  is  prosecuted  to  reverse 
the  order  admitting  the  elder  to  record.  It  is 
held,  that,  on  this  writ  of  error,  the  court  cannot 
revise  the  order  rejecting  the  more  recent  will, 
and  consequently  cannot,  on  the  ground  that 
there  is  a  more  recent  will,  reverse  the  order  ad- 
mitting the  elder  will  to  record.  Sanders  v. 
Sanders,  7  J.  J.  Marsh.  504. 

858.  Where  a  judgment  upon  a  note  is  re- 
versed, on  error,  the  note  revives.  Curtice  v. 
Seovel,  1  Root,  421. 

859.  On  writ  of  error,  that,  at  the  time  of 
judgment  entered,  one  of  the  defendants  was 
dead,  the  judgment  was  allowed  to  be  amended, 
nunc  pro  tunc,  on  payment  of  costs,  and  the  writ 
dismissed.     Wilson  v.  Myers,  4  Hawks,  73. 

860.  It  seems  that  on  issue  of  fact  upon  a  writ 
of  error,  and  verdict  for  the  plaintiff,  the  rule  for 
reversing  the  judgment  is  not  a  common  rule. 
Brovm  v.  Leroit,  2  Cow.  525. 


ESCAPE. 
I.     What  constitutes  an  Escape. 

1.  Every  liberty  given  to  a  prisoner,  not  au- 
thorized by  law,  is  an  escape.  Colby  v.  Sampson, 
5  Mass.  310.  Lotory  v.  Barney,  2  Chip.  11.  But 
it  is  no  escape  for  which  an  officer  is  liable,  if  a 
prisoner  is  set  at  liberty  by  an  act  of  the  legisla- 
ture.    Fitch  V.  Badger,  1  Root,  72. 

2.  An  escape  made  from  necessity,  and  without 
the  consent  of  the  debtor,  as  by  being  carried 
out  of  the  jail  in  a  fit  of  sickness,  does  not  violate 
the  condition  of  a  bond  given  to  obtain  the  lib- 
erty of  the  yard.  Baxter  v.  Taber,  4  Mass.  361. 
But  see  Cargill  v.  Taylor,  10  ib.  206. 

3.  Where  a  coroner  arrested  a  deputy  jailer  on 


execution,  and  left  him  at  the  jail,  the  sberiif 
not  being  there  to  receive  him,  nor  any  person 
appointed  by  the  sheriff,  it  was  held,  that  the 
coroner  was  not  guilty  of  an  escape,  but  the 
sheriff  was.     Colby  v.  Sampson,  5  Mass.  310. 

4.  If  one  is  found  in  the  night-time  voluntarily 
out  of  any  apartment  in  or  belonging  to  the  pris- 
on, and  m  the  yard  appurtenant  to  the  jail,  it  is 
an  escape  within  the  intent  of  the  bond  given  to 
obtain  a  release  from  close  imprisonment  under 
the  Massachusetts  statute  of  1784,  c.  41.  Bart- 
leit  V.  Willis,  3  Mass.  86.  Also,  if  the  prisoner 
be  found  in  the  night-time  in  an  apartment  of 
a  building  not  appropriated  to  the  use  of  prison- 
ers, though  the  building  belong  to  the  county, 
and  is  within  the  limits  of  the  jail-yard.  Free- 
man V.  Davis,  7  Mass.  200.  Or  in  such  apart- 
ment, though  the  only  evidence  as  to  what 
apartments  were  appropriated  to  debtors  was 
ancient  usage.  Clap  v.  Cofran,  7  Mass.  98. 
ib.  10  Mass.  373.  Or  in  an  apartment  not  ap- 
propriated to  prisoners,  thougn  by  the  jailer's 
permission.     Burroughs  v.  Ltnoder,  8  Mass.  373. 

5.  A  prisoner  is  not  guilty  of  an  escape,  if  he 
pass  the  night  in  a  house  appropriated  by  the 
county  to  the  use  of  prisoners,  though  the  jailer 
exercise  no  control  over  the  house  or  prisoner. 
Jacobs  V.  Tolman,  8  Mass.  161. 

6.  The  misinstruction  of  the  sheriff,  as  to 
the  limits  of  the  yard,  does  not  excuse  an  es- 
cape.    Call  V.  Hagger,  8  Mass.  423. 

7.  Going  into  the  jail-yard  in  the  night-time, 
for  purposes  indispensablv  necessary,  when 
there  were  no  accommodations  within  the  jail, 
does  not  constitute  an  escape.  Pattridge  v.  £m- 
merson,  9  Mass.  122.  But  see  JlfLdUm  v.  Dalr 
ton,  10  Mass.  190. 

8.  A  soldier,  having  given  bond  to  continue  a 
true  prisoner,  drc,  and  being  forcibly  carried 
beyond  the  prison  limits  by  his  fellow-soldiers, 
was  held  to  have  committed  an  escape.  Cargill 
V.  Taylor,  10  Mass.  206. 

9.  After  the  passage  of  the  Massachusetts 
statute  of  1811,  c.  85,  one  who  gave  bond  for 
liberty,  &c.,  committed  no  escape  b^  passing  in 
the  night-time  into  the  exterior  limits  of  the 
jail-yard.     Spear  v.  Alden,  11  Mass.  444. 

10.  A  prisoner  is  not  guilty  of  an  escape  by 
rendering  himself  at  a  place  beyond  the  limits, 
for  the  purpose  of  taking  the  poor  debtor's  oath. 
Commonwealth  v.  Mden,  14  Mass.  388. 

11.  Where  a  debtor  was  surrendered  by  his 
bail,  and  committed  by  the  court  to  the  sheriff 
for  imprisonment,  who  allowed  him  to  go  at 
large  before  the  thirty  days  had  expired,  he  was 
chargeable  with  an  escape,  though  not  fiamished 
with  a  copy  of  the  order  of  commitment.  Ran- 
doll  V.  Bridge,  2  Mass.  549. 

12.  A  prisoner  liberated  from  prison  by  the 
certificate  of  two  magistrates,  that  he  bad  taken 
the  proper  oath,  and  it  appearing  that  they  had 
administered  a  wrong  oath,  was  held  guilty  of 
an  escape.     JJttle  v.  Hasey,  12  Mass.  319. 

13.  If  the  bond  which  a  debtor  fives  be  not 
according  to  statute,  the  sheriff  is  liable  for  an 
escape,  if  he  suffer  the  debtor  to  have  liberty  of 
the  yard  upon  such  bond.  Clapp  v.  Hawoard^ 
15  Mass.  276. 

14.  A  debtor  is  restricted  to  the  limi^  fixed 
by  law  for  the  time  being,  and  is  guilty  of  an  es- 
cape if  he  transgress  those  limits,  though  they 
were  more  extensive  at  the  time  he  m&de  the 
bond.    Reed  v.  FvUum,  2  Pick.  158. 

15.  Where  one  was  lured  into  Massachusetts, 
for  the  purpose  of  subjecting  him  to  the  laws  of 
that  state,  and  aflerwards  escaped  into  another 
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state,  where  he  was  retained  by  virtue  of  le^al 
process  there,  the  sheriff  was  chargeable  with 
the  escape.     Griffin  r.  Broum^  2  Pick.  304. 

16.  One  committed  on  execution,  in  Massa- 
chusetts, claimed  support  as  a  pauper,  under 
the  statute  of  1821,  c.  22,  and  was  discharged  in 
30  hours,  the  jailer  bein^  informed  by  the  officer 
committing  him,  that  neither  the  creditor  nor  his 
attorney  would  make  proTision  for  his  support. 
The  sheriff  was  not  chargeable  with  an  escape. 
Blood  y.  Austin^  3  Pick.  S&9. 

17.  Where  a  debtor,  imprisoned  on  execution, 
was  admitted  to  the  liberties  of  the  yard,  upon 
giving  a  bond,  with  a  surety,  approved  by  only 
one  justice  of  the  peace,  the  jailer  was  held  lia- 
ble for  an  escape,  the  bond  not  being  conform- 
able to  statutes  of  Massachusetts,  1784  and  1811, 
under  which  it  is  necessary  that  the  surety  be 
approved  by  the  creditor,  or  by  two  justices  of 
the  peace,  quorvfin  vnus.  WhiUhead  v.  Vamttm^ 
14  Pick.  523. 

18.  If  an  officer  permit  a  prisoner  for  debt  to 
have  the  liberty  of  the  yard,  upon  his  giving 
bond  with  two  sufficient  sureties,  it  is  not  an  es- 
cape, although  the  sureties  have  not  been  ap- 
proved by  the  creditor,  nor  by  two  magistrates, 
aeeording  to  statute.  Tappan  v.  BeUtnos^  1  N. 
Hamp.  100. 

19.  An  officer  is  not  liable  for  an  escape  upon 
mesne  process,  if  he  have  the  body  of  the  de- 
fendant in  court  at  the  return  of  the  writ.  Cody 
V.  HwaUingUmy  1  N.  Hamp.  138.  Stone  v.  Woods^ 
5  Johns.  182. 

20.  A  sheriff  who  arrests,  on  execution,  a  per- 
son privileged  from  arrest,  and  voluntarily  lets 
him  go  at  large,  is  not  liable  for  an  escape.- 
Green  v.  Edson,  2  N.  Hamp.  293. 

21.  By  the  constitution  of  New  Hampshire,  an 
execution  must  be  under  the  seal  of  the  court 
whence  it  issues ;  consequently,  an  officer  is  not 
liable  for  the  escape  of  a  prisoner,  who  is  in  cus- 
tody, upon  an  execution  not  under  seal.  Hutch- 
ins  V.  EdsoHj  1  N.  Hamp.  139. 

22.  In  Connecticut,  if  a  debtor,  in  prison  on 
execution,  immediately  eoes  out  of  jail,  on  taking 
the  poor  debtor's  oath,  mough  with  the  consent 
of  the  jailer,  it  is  a  voluntary  escape.  Wells  v. 
Undsl^,  2  Root,  481. 

23.  The  sheriff  is  not  liable  for  an  escape,  if 
the  court  which  rendered  the  judgment,  by  force 
of  which  the  prisoner  was  imprisoned,  had  no 
jurisdiction.     Austin  v.  fVteA,  1  Root,  288. 

24.  A  prisoner  who  hath  taken  the  poor 
debtor's  oath  must  remain  a  reasonable  time  af- 
ter the  money  left  for  his  support  is  expended, 
■yr  it  ^vill  be  an  escape.  Fitch  v.  Cooke,  1  Root, 
285. 

25.  An  officer  is  not  liable  for  an  escape,  be- 
cause the  bail,  at  the  time  sufficient,  afterwards 
fiiil.     ^ortknm  v.  Pkdps,  I  Root,  54. 

26.  The  escaping  of  a  prisoner,  who  has  the 
liberty  of  the  yard  upon  bonds,  is  a  negligent 
escape.    Jones  v.Mbee,  1  Root,  106. 

27.  An  escape  by  a  prisoner,  who  has  the  lim- 
its of  the  yard,  is  a  negligent  escape,  and  where 
the  creditor's  remedy  against  the  sheriff  is 
barred,  the  sheriff  can  recover  but  nominal 
damages.    Abel  v.  Bennett,  1  Root,  127. 

28.  An  escape  of  a  prisoner  from  the  jail  lim- 
its, alter  he  has  taken  the  poor  debtor's  oath, 
with  the  consent  of  the  jailer,  is  a  voluntary  es- 
cape, for  which  the  sheriff  is  liable.  Bowen  v. 
HtnUington,  3  Conn.  423. 

29.  A  creditor,  after  the  escape  of  his  debtor 
from  prison,  arrested  his  body,  by  writ  of  attach- 
ment, for  the  purpose  of  preventing  his  return, 


until  he  could  bring  an  action  against  the  sheriff. 
It  was  held,  that  the  sheriff  was  not  liable  for  the 
escape.     Drake  v.  Chester,  2  Conn.  473. 

30.  A  voluntary  return  by  a  prisoner  after  an 
escape,  before  action  brought  against  the  sheriff, 
will  excuse  the  sheriff,  and  in  such  case  it  will 
be  presumed  that  the  officer  consented  to  receive 
the  prisoner,  until  the  contrary  be  shown,  ib. 

31.  In  an  action  against  an  officer,  for  an  es- 
cape, he  justified  under  an  order  of  the  court  en- 
larging the  jail  limits,  and  showed  that  the  pris- 
oner was  within  the  extended  limits.  It  was 
held,  that  the  order  was  a  lawful  protection  to 
the  defendant,  although  the  court  were  sitting  in 
another  county  at  the  time  the  order  was  passed. 
Lampson  v.  London,  5  Day,  506. 

32.  The  poor  debtor's  oath  was  administered 
to  the  debtor  by  a  justice.  The  creditor  deposit- 
ed money  with  the  jailer  for  the  support  of  the 
debtor,  and  appealed  to  the  countv  court,  which 
decided  against  the  allowance  of  the  oath,  and 
ordered  the  support  to  cease.  The  oath  wai 
again  administered  to  him,  on  his  application,  bul 
the  creditor  made  no  new  deposit  of  money,  a  bal- 
ance of  the  old  sum  still  remaining  in  the  handi 
of  the  jailer  without  being  countermanded.  Be- 
fore  this  balance  was  expended,  the  debtor  de- 
parted from  the  prison.  It  was  held,  that  this 
was  an  escape.    Carrington  v.  Parsons,  4  Day,  45. 

33.  Under  the  statutes  of  Vermont,  it  is  held, 
that  a  sheriff,  as  keeper  of  the  jail  to  which  is 
committed  an  execution  debtor,  arrested  in 
another  county,  is  not  liable  for  a  negligent  es- 
cape of  such  debtor.  Chipman  v.  Sawyer ^  1 
Tyler,  83. 

34.  A  sheriff,  as  keeper  of  the  prison  to  which 
is  committed  a  debtor  from  another  county,  is 
not  liable  for  his  negligent  escape.  See  1  Tyler, 
83.     Chipman  v.  Sawyer,  2  Tyler,  61. 

35.  In  an  action  by  sheriff,  on  bond  for  liber- 
ties of  the  prison,  for  escape  of  the  prisoner,  it 
is  not  a  sufficient  plea,  in  bar,  that  the  prisoner 
remains  within  the  shrievalty,  and  was,  at  all 
times,  amenable  to  the  original  execution.  War' 
ner  v.  Evens,  2  Tyler,  121. 

36.  In  Rhode  Island,  the  doctrine  as  to  escapes 
is  that  of  the  common  law,  and  the  statutes  giv- 
ing the  liberty  of  the  limits  to  prisoners,  on  giv- 
ing bonds  not  to  escape,  &c.,  have  not  altered 
the  commsn  law.     Steere  v.  Field,  2  Mason,  486. 

37.  At  common  law,  it  is  not  an  escape  in  a 
jailer  to  allow  prisoners,  confined  for  debt,  the  lib- 
erty of  all  the  apartments  within  the  jail  walls ; 
for  confinement  within  the  walls  is  salva  et  areta 
custodia.  ib. 

38.  It  is  an  escape,  in  the  jailer,  to  make  a  pris- 
oner for  debt  a  turnkey,  and  to  intrust  him  with 
the  keys  of  the  outer  doors,  as  well  as  inner 
doors,  at  all  times,  by  day  and  by  night,  ib. 

39.  If  the  jailer  be  committed  to  his  own  jail, 
on  execution  by  the  sheriff,  and  no  new  keeper 
is  appointed,  it  is  an  escape  of  the  jailer,  for 
which  the  sheriff  is  accountable ;  but  it  is  not  an 
escape  of  the  other  prisoners,  if  they  are  in  fact 
kept  in  custody  under  the  jajler's  authority,  or 
that  of  )iis  agents,  ib. 

40.  A  sheriff  is  liable  if  he  suffer  a  party  to 
escape,  though  the  execution  on  which  he  is 
arrested  be  voidable.  Aliter,  if  it  be  void.  Jones 
V.  Cook,  1  Cow.  309. 

41.  Where  a  prisoner,  having  the  jail  liberties, 
went  beyond  the  limits  on  Sundays,  returning  in 
the  evening,  it  was  held,  that  this  was  not  a  vol 
untaiy  or  negligent  escape,  the  sheriff  having  no 
power  to  restrain  him ;  yet,  that  it  was  not  suoh 
an  escape,  as,   under  the  New  York  statutes 
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relatiTe  to  jail  liberties,  could  be  pureed  by  re- 
turn before  action  brought ;  and  that  uie  sheriff 
was  liable  in  the  first  instance,  he  haying  his 
remedy  on  his  bond,  that  not  being  assignable. 
TUlmMn  ▼.  Lausingy  4  Johns.  45. 

42.  If  the  defendant  escape  at  any  time  after 
the  return  day  of  the  writ,  and  before  execution, 
the  sheriff  is  liable,  whether  the  escape  be  yolan- 
tary  or  negligent.     Stone  ▼.  Woods^  5  Johns.  182. 

43.  If  ue  prisoner  go  beyond  the  liberties, 
knowingly  and  voluntarily,  on  pretence  of 
ayoiding  a  snow  bank,  which  obstructed  his 
usual  walk,  it  is  an  escape,  the  cause  assigned 
being  insufficient.    Bissell  ▼.  Kipj  5  Johns.  89. 

44.  It  does  not  justify  an  escape,  that  the  lib- 
erties were  undefined  by  Tisible  boundaries  or 
monuments,  ib, 

45.  A  sheriff  cannot  be  imprisoned  in  the  jail 
of  which  he  has  the  custody  ;  and  if  the  coroner 
arrest  him,  and  put  him  into  the  jail,  it  will  be  an 
escape.     Day  ▼.  BreUy  6  Johns.  22. 

46.  Where  a  constable,  haying  arrested  a  de- 
fendant on  a  warrant  issued  by  a  justice  of  the 
peace,  left  him  on  his  promise  to  follow  him,  it 
was  held,  that  this  was  a  yoluntary  escape  ;  and 
that,  the  defendant  being  afterwards  arrested  by 
a  deputy  sheriff,  on  a  bench  warrant,  so  that  the 
constable  was  not  able  to  retake  the  defendant, 
he  was  liable  for  the  escape.  Olmstead  r.  Ray- 
mond, 6  Johns.  62. 

47.  A  sheriff  is  bound  to  admit  to  bail  a  pris- 
oner airested  on  mesne  ftocess  by  the  former 
sheriff,  and  is  not  bound  to  giye  the  plaintiff  no- 
tice of  his  haying  taken  the  bail-bond,  in  any 
other  way  than  by  endorsement  on  the  writ ;  and 
the  old  sheriff  not  haying  deliyered  the  writ  to 
him,  he  will  not  be  liable  for  an  escape  on  the 
return  of  non  est  inventus  to  ea.  sa,,  issued  on  a 
judgment  obtained  by  the  plaintiff.  Biekards  y. 
Porter,  7  Johns.  137. 

48.  A  deputy  sheriff  arrested  a  defendant  on 
execution,  and  left  him  in  custody  of  two  broth- 
ers of  the  defendant,  and  went  to  serye  other 
process,  and  did  not  take  him  to  the  jail  until 
the  next  day ;  this  was  an  escape  for  which  the 
sheriff  was  liable,  the  person  in  whose  custody 
the  defendant  was  left  haying  no  authority  to 
retain  him.    Palmer  y.  Hatch,  9  Johns.  329. 

49.  In  New  York,  if  a  constable,  who  has  a 
prisoner  in  custody,  by  yirtue  of  an  execution 
from  the  justice's  court,  discharge  him  by  order 
of  the  justice,  who  has  no  authority  for  that  pur- 
pose from  the  plaintiff,  it  is  an  escape  for  which 
the  constable  is  liable.  Van  Slych  y.  Taylor,  9 
Johns.  146. 

60.  If  the  sheriff,  knowing  that  the  execution 
has  not  been  satisfied,  by  the  consent  and  direc- 
tion of  the  plaintiff's  attorney,  acting  merely  un- 
der his  general  authority,  permit  the  defendant 
to  go  at  large,  he  will  be  ikible  for  an  escape. 
Kdioggy.  Gilbert,  10  Johns.  220. 

51.  Where  a  sheriff,  after  he  had  arrested  the 
defendant  on  execution,  went  with  him  two  or 
three  miles  out  of  the  direct  route  to  the  jail,  in 
order  that  the  prisoner  might  obtain  the  means 
of  settling  the  execution,  and  also  went  one  mile 
ferther  to  the  prisoner's  house,  that  he  might  get 
his  necessary  apparel,  and  see  his  wife ;  it  was 
held  not  to  be  an  escape,  it  being  no  more  than 
a  reasonable  indulgence,  from  laudable  and  com- 
passionato  motiyes.  Wool  y.  Turner,  10  Johns. 
420. 

52.  An  officer  had  arrested  a  defendant  on  ex- 
ecution, and  A  promised  that,  if  the  officer  would 
release  the  defendant,  he  would  pay  the  amount  of 
the  execution,  if  he  failed  to  redeltyer  him  to  the 


officer  on  a  certain  day ;  and  the  officer  accord* 
ingly  released  him.  Held,  that  this  was  a  yd* 
untary  escape,  and  that  the  officer  could  not 
maintain  an  action  against  A,  on  his  promise. 
fFkeeUr  y.  BaUey,  13  Johns.  366. 

53.  Where  a  debtor  in  execution  left  the  lim- 
its on  Sunday,  and  came  to  the  plaintiff's  house, 
and  there  obtained  from  him  a  written  permis- 
sion to  go  at  large  until  the  next  morning,  it 
was  held,  that  the  license  was  no  defence  to  an 
action  for  an  escape,  especially  as  the  debtor  ob- 
tained it  fraudulently,  and  supposing  that  he 
would  thereby  be  discharged  from  the  judgment. 
Sweet  y.  Palmer,  16  Johns.  181.  The  right  of 
action,  in  such  case,  haying  once  accrued,  could 
only  be  defeated  by  a  release  under  seal,  or  an 
agreement  for  a  yaluable  consideration,  ih. 

54.  Where  a  capias  ad  respondendum  against  a 
sheriff,  for  the  escape  of  a  prisoner  in  execution, 
was  deliyered  to  the  wife  of  the  coroner  at  his 
house,  the  coroner  being  then  absent,  while 
the  prisoner  was  actually  off  the  limits,  though 
he  immediately  thereafter  returned,  it  was  held 
a  sufficient  commencement  of  an  action  against 
the  sheriff,  before  the  return  of  the  prisoner  to 
the  limits,  to  make  the  sheriff  liable  for  the  es- 
cape. Brownson  y.  Earl,  17  Johns.  63.  Vide 
Visaeher  y.  Gansevoort,  18  ib.  496. 

55.  A  sheriff,  who  has  a  defendant  in  custody 
on  a  ca.  sa.,  is  bound  to  obey  the  writ  of  habeas 
corpus  ad  testijieandum,  according  to  the  exigen- 
cy of  the  case ;  and  if,  in  doing  so,  he  takes  his 
prisoner  out  of  his  county,  and  returns  with  him 
again,  without  unnecessary  delay,  it  is  not  an  es- 
cape. Hassam  y.  Gr^n,  18  Johns.  48.  While 
the  sheriff  so  has  the  prisoner,  he  is  not  bound 
to  keep  him  always  in  si^ht,  or  with  the  same 
strictness  as  before ;  and  if  the  prisoner,  of  his 
own  accord,  should  go  about  on  his  own  busi- 
ness, for  a  short  time,  out  of  yiew  of  the  sheriff, 
it  is  not  an  escape,  ib. 

56.  A  defendant,  in  a  justice's  court,  in  New 
York,  who  had  giyen  security,  on  an  adjonm- 
ment,  to  appear  and  answer,  and  in  default 
thereof  to  pay  the  damages  and  costs,  waa  re- 
moyed  from  the  limits  of  a  jail  to  which  he  had 
been  subsequently  committed,  in  another  cause, 
and  taken  before  the  justice  on  a  habeas  corpus^ 
to  saye  his  surety  from  liability.  Held,  that  the 
sheriff  was  not  liable  for  an  escape,  for  such 
leaying  of  the  limits.  Martin  y.  Wood,  7  Wend. 
132. 

57.  Where  a  new  sheriff  is  appointed,  the 
prisoners  remain  in  the  custody  of  the  old  sher- 
iff, until  they  are  deliyered  to  his  successor. 
Hempstead  y.  Weed,  20  Johns.  64.  If,  therefore, 
the  old  sheriff  omite  to  assign  oyer  to  the  new 
sheriff  a  prisoner,  on  execution,  who  has  the 
limite,  this  is  not  an  escape,  for  which  the  old 
sheriff  is  liable,  so  longas  the  prisoner  remains 
within  the  limite.  ib.  The  right  of  the  old  sher- 
iff to  assign  oyer  prisoners,  on  oiyil  execution,  to 
his  successor,  is  for  his  own  security  and  benefit, 
and  may  be  waiyed  by  him ;  but  the  prisoners 
not  deliyered  oyer  are  in  his  custody,  and  in  ease 
of  actual  escape,  he  will  be  liable,  ib, 

58.  An  action  of  debt  oannot  be  maintained,  in 
New  York,  gainst  a  sheriff  for  an  escape  of  one 
committed  under  an  execution  fh>m  a  justice's 
court,  that  not  being  a  court  of  record.  Brown 
y.  Genung,  1  Wend.  115. 

59.  The  attempt  of  creditors  to  induce  an  ex- 
ecution debtor,  whom  they  find  out  of  the  lim- 
ite on  Sunday,  to  remain  till  Monday,  in  order  to 
charge  the  sheriff,  ir  fraudulent.    Van  Wormar  ▼ 
Van  Voast,  10  Wend.  356.    See  Supplbhsht. 
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60^  An  mction  will  not  lie  against  a  new  sheriff, 
for  the  escape  of  a  prisoner,  before  the  prisoner 
has  been  assigned  to  him  by  the  old  sheriff,  al- 
though he  escapes  subsequent  to  his  taking 
charge  of  the  jail.  Partridge  r^  WesterveU,  13 
Wend.  500.  The  revised  statutes  of  New  York 
have  not  changed  the  law  on  this  subject ;  until 
assignment,  tl^  prisoners  are  still  considered  in 
the  custody  of  the  old  sheriff,  ib.  Bj  such  stat- 
utes, however,  it  is  made  the  du^  of  the  old 
sheriff  to  assign  his  prisonera  to  the  new  one ; 
formerly  it  was  at  his  election,  ib. 

61«  A  bond  for  the  limits,  given  by  a  defend- 
ant who  had  been  charged  in  the  execution, 
and  to  whom  the  plaintiff  had  previously  given 
permission  to  go  where  he  pleased,  does  not  re- 
vive the  judgment  so  that  an  action  can  be  main- 
tained against  the  sheriff  for  his  escape.  Pauh 
cktT  V.  HoZ%,  3  Wend.  184. 

€2.  Going  two  miles  beyond  the  prison  limits, 
is  an  escape,  although  the  prisoner  return  before 

Snrsuit  or  action  brought.    Briggs  v.  Cramer^  2 
oath.  498.    * 

63.  It  is  not  an  escape,  in  Pennsylvania,  to  al- 
low a  prisoner  the  liberty  of  the  jail-yard.  Green 
V.  JGTsnt,  2  Pennsyl.  167. 

64.  The  common-law  doctrine  of  escape  ap- 
plies to  cases  of  walking  over  the  limits,  in  ac- 
tions brouffht  by  the  plamtiff,  as  assignee  of  the 
sheriff.     Howard  v.  Blackford^,  2  Penn.  777. 

65.  Where  a  sheriff  has  returned  non  estio  n, 
capias  ad  saHsfadendum^  and  his  deputy  had  the 
prisoner  in  custody  before  the  return  day  on  anoth- 
er empias  ad  satisfaeiendumj  and  allowed  him  to 
escape,  the  sheriff  is  liable  for  such  escape, 
though  neither  knew  of  the  writ  in  the  hands  of 
the  other.     Wheeler  v.  Hambright^  9  S.  &  R.  390. 

66.  The  debtor's  fraudulenUy  conveying  his 
property  in  trust,  and  then  takmg  the  oath  pre- 
scribed by  the  law  for  the  relief  of  poor  prison- 
ers for  debt,  in  Rhod^  Island,  although  a  dis- 
charge of  the  debt,  is  not  an  escape,  so  that  an 
action  can  be  maintained  upon  a  bond  for  the 
liberty  of  the  prison-yard.  Ammidon  v.  Smith,  1 
Wheat.  447. 

67.  To  admit  one  to  the  liberties,  except  in  the 
cases  expressly  provided  by  statute,  in  Vermont, 
make*  the  jailer  liable  for  an  escape.  Leonard 
V.  Hait^  Brayt.  73. 

68.  The  sheriff  is  liable  for  the  escape  of  a 
party-  taken  on  execution,  in  a  civil  action,  and 
legally  in  his  custody,  though  there  be  no  jail  in 
the  county.     Qmnn  v.  HMardy  3  Blackf  14. 

69.  The  removal  of  a  defendant,  who  had  been 
arrested  on  an  execution,  out  of  the  county  in 
which  he  was  arrested,  held  to  be  an  escape. 
M'GrMder  v.  RvsseUj  2  Blackf.  18. 

70.  A  ea.  sa.  on  a  replevin  bond,  in  the  su- 
preme court,  was  by  the  sheriff,  to  whom  it  was 
directed,  sent  to  the  sheriff  of  Jackson  county, 
where  the  execution  defendant  resided.  The 
sheriff  of  that  county  arrested  the  defendant,  and 
afterwards  suffered  him  to  escape.  Held,  that, 
under  the  statute  of  Indiana,  the  sheriff  of  the 
supreme  court  was  not  liable  for  the  escape,  ib, 

71.  A  debtor  on  the  prison  bounds  has  a  right 
to  go  any  where,  within  the  jail  limits,  that  other 
persons  have  Who  are  not  confined  to  such  lim- 
its.    Lmeky  v.  Brandon^  1  Ham.  49. 

72.  The  jailer  may  suffer  the  debtor  to  have 
the  liberty  of  the  prison  rules,  without  taking  a 
bond  and  security  from  the  prisoner  not  to  de- 
part ;  and  so  lon^f  as  the  prisoner  keeps  within 
the  rnles,  no  action  liei  against  the  jailer  as  for 

L  escape.     Steinman  v.  Tabb^  3  Bibb,  202. 

73.  A  sheriff  is  not  liable  for  a  voluntary  es- 
Toz..  11.  25 


cape,  after  he  has  taken  a  bond  fbr  the  prison 
limits.     Lyle  v  Stephenson^  6  Call,  54. 

74.  The  sheriff  is  not  liable  for  an  escape, 
where  justices  of  the  common  pleas  released  an 
insolvent,  pursuant  to  the  act  of  4th  April,  1798. 
Stevenson  v.  Carothers^  3  Teates,  180. 

75.  Every  escape,  in  the  eye  of  the  law,  is  a 
>i^SligB°^  esoape,  which  does  not  happen  hy  the 
act  of  Grod,  or  public  enemies.  Patten  v.  Hal' 
steady  Coxe,  277. 

76.  After  the  legislature  had  extended  the 
prison  limits,  a  bond  to  the  jailer  to  keep  within 
the  bounds  prescribed  by  the  county  court  is 
void,  and  the  jailer,  for  letting  the  prisoner  go 
on  such  a  bond,  is  liable  for  an  escape.  Com- 
monwealUi  v.  Gotoer^  4  Litt.  279.  The  assign- 
ment of  such  a  bond,  by  the  jailer  to  the  creditor, 
and  its  acceptance  by  the  latter,  wUl  not  impair 
his  right  of  action  against  the  jailer,  ib, 

77.  A  sheriff  is  liable  for  an  esoape  from  the 
jail  bounds  of  one  who  had  given  bonds  accord- 
ing to  the  prisons'  bounds'  act  of  South  Caroli- 
na ;  the  bond  being  considered  as  an  indemnity 
to  the  sheriff,  and  not  to  the  party.  Yates  v. 
Yead^  4  M'Cord,  18. 

78.  Where  a  sheriff  appointed  the  dwelling- 
house  of  the  debtor  as  his  prison,  and  the  debtor 
was  there  confined,  and  his  dwelling-house  was 
not  part  of  the  public  jail  and  prison  of  the 
county,  and  was  not  within  the  prison  walls  and 
prison  bounds  of  the  jail,  and  such  debtor  es- 
caped ;  it  was  held,  that  the  escape  was  volun- 
tary.   Jones  V.  The  State^  3  Har.  Sl  J.  559. 

79.  A  sheriff  is  liable,  in  an  action  of  debt,  for 
an  escape,  where,  after  arresting  a  person  on  a 
writ  of  capias  ad  satisfaciendum,  he  permitted  him 
to  go  at  large  until  the  return  day  of  the  writ, 
although  he  then  brought  him  into  court.  Koons 
V.  Maddox,  2  Har.  &^  Gill,  106. 

80.  Under  the  act  of  Mississippi  of  7th  June, 
1822,  the  jury  are  not  required  to  find,  specially, 
that  the  prisoner  escaped  with  the  consent,  /md 
through  the  negligence,  of  the  sheriff.  Long  v. 
Palmer,  16  Pet.  65.  In  an  action  for  escape,  set- 
ting forth  the  judgment,  arrest,  and  escape,  with- 
out consent  of  the  plaintiff,  the  defendant,  a  sher- 
iff, pleaded  that  he  did  not  owe  the  money,  Ac. ; 
the  jury  found  that  he  did  owe  it  in  manner  and 
form  as  alleged.     It  was  held  sufiicient.  ib. 

81.  A  sheriff  is  not  liable  for  an  escape,  for 
liberating  a  person  in  his  custody,  by  order  of 
court,  although  such  order  is  unauthorized. 
Bender  v.  Chrakam,  Minor,  269. 

82.  The  United  Sutes  marshal  is  not  liable 
for  the  escape  of  a  debtor  committed  to  a  state 
jail,  under  process  from  the  United  States  pourts. 
Randolph  v.  Donaldson,  9  Cranch,  76. 

See  SuppLznxNT,  vol.  iv. 


ESCHEAT. 

1.  The  laws  of  Massachusetts  recognize  but 
two  cases  of  escheat  of  real  estate ;  one  in  case 
of  an  alien,  and  the  other  in  case  of  a  citizen 
dying  without  heirs,  and  intestate.    SewaU  ▼ 
Lee,  9  Mass.  363. 

2.  Land  is  not  escheatable,  so  long  as  there 
are  heirs  of  the  original  grantee ;  and  until  the 
failure  of  such  heirs,  the  land  cannot  be  again 
granted  by  the  state ;  and  if  it  is,  it  passes  noth 
mg.     HaU  V.  GiUings,  2  Har.  &.  J.  112. 

3.  An  inquisition  on  an  escheat  that  does  not 
find  that  the  decedent  died  intestate  and  without 
heirSf  or  any  known  kindred,  is  a  nullity,  and  a 
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of  aaoh  findinff  is  no  lien  on  the  real 

jte.  Rmms9y's  Apftaty  2  Watto,  228. 
4.  On  a  trayerae  or  an  office  found  in  behalf 
of  the  people,  the  traverser  is  considered  as  a 
defendant ;  and  if  he  show  that  the  people  have 
no  title,  though  he  prove  nothing  but  a  bare  pos- 
session in  himself,  he  will  be  entitled  to  judg- 
ment.    7^  PeopU  T.  CutHngf  3  Johns.  ] . 

6.  The  feoffment  and  livery  of  a  lunatic  are 
voidable,  not  void ;  and  lands  so  conveyed  by  a 
Innatio  are  not  liable  to  escheat  to  the  state  of 
Pennsylvania.  But  a  deed  of  bargain  and  sale 
executed  by  a  lunatic  or  madman  is  void,  .and 
the  land  escheats  on  failure  of  heirs ;  and  such 
insanity,  at  the  time  of  making  the  deed  of  bar- 
gain  and  sale,  may  be  proved  by  the  common- 
wealth.   Sarah  Deirilver  s  cas0,  5  Rawl.  111. 

6*.  Where  land  liable  to  escheat  was  included 
in  a  survey  and  grant  under  an  escheat  warrant 
on  another  trac^  such  grant  operated  to  pass  a 
good  title  to  the  land  so  included,  if  there  had 
been  possession  and  payment  of  quitrents  for 
more  than  20  years  before  the  act  of  confiscation. 
But  if  the  land  was  not  escheatable  at  the  time 
the  escheat  grant  was  obtained,  the  state  was 
not  estopped  from  granting  it  to  any  other  per- 
son.    Hall  V.  Gittmgs^  2  Har.  &,  J.  112. 

7.  An  escheat  grant  will  pass  all  the  land 
comprehended  wiSiin  the  true  location  of  the 
tract  of  land  escheated.  HaU  v.  Oittmgs,  2  Har. 
A  J.  112.     Howard  v.  MoaU^  ib.  249. 

8.  An  escheat  warrant,  in  Maryland,  could  not 
le^rally  issue  to  aflSsct  land,  if  the  grantee  were 
living  in  Great  Britain  at  the  time  of  the  act  of 
confiscation ;  but  a  grant  for  the  land  surveyed 
under  that  warrant  came  within  the  provisions 
of  the  act  of  that  state  of  November,  1781, 
c.  20,  §  8.  Otoingt  v.  J^orwood^  2  Har.  6l 
J.  96.  Such  grant  was  valid,  idthough  the 
grantee  had  not  paid  more  than  two  thirds  of  the 
appraised  value  of  the  land.  t6. 

9.  Lands  granted  by  the  lord  proprietary  of 
Maryland,  were  forfeited  to  him,  on  the  attain- 
der of  the  grantee.  Thonuu  v.  HamiUon,  1  Har. 
&  M'Hen.  190. 

10.  The  lord  proprietary  of  Maryland  can- 
not  grant  by  escheat,  where  there  is  an  existing 
grant  for  the  same  land  founded  on  common 
warrant  previous  to  the  escheat  having  fidlen. 
CarvOl  V.  Chiffitk,  l.Har.  A  M'Hen.  297. 

11.  The  lord  proprietary  of  Maryland  had 
not  the  same  rights,  with  respect  to  Maryland, 
which  the  king  of  Great  Britain  had,  in  Eng- 
land, by  virtue  of  the  5th  section  of  the  kine^s 
charter  to  him,  and  from  his  being  lord  of  Uie 
fee.    Kdly  v.  Greeiifidd,  2  Har.  &;  li'Hen.  121. 

12.  Lands  in  Anne  Arundel  county,  in  Mary- 
land, were  forfeited  to  the  lord  proprietary,  for 
not  subscribing  to  the  engagement  of  fidelity, 
and  for  non-compliance  with  the  conditions  of 
plantations.    Anon,  1  Har.  &  M'Hen.  2. 

13.  The  lord  proprietary  of  Maryland  was 
held  not  to  be  entitled  to  the  benefit  of  estoppel 
and  warranty,  under  a  deed  of  conveyance 
made  to  a  person  firom  whom  the  land  escheated. 
KeUv  V.  Greet^uld,  2  Har.  A.  M'Hen.  121.  N<w 
•an  nispatentea  be  entitled  to  them.  ib. 

14.  Tsie  lord  proprietary  of  Maryland  could 
not  grant  an  escheated  estate,  until  he  had  re- 
vested it  in  himself  by  entry.  Kelly  v.  Greon- 
fdd,  2  Har.  A  M'Hen.  121. 

15.  The  acceptance  of  rent,  by  the  lord  pro- 
prietary of  Maryland,  was  held  to  bar  him  or  his 
title  by  escheat.  JTetty  v.  Qrun^Uid^  2  Har.  Sl 
M'Hen  121.  8o  also,  bv  a  descent  cast  frran 
penons  in  possession  of  the  escheated  estate.  »(. 


16.  The  finding  of  an  inquest  of  escheat,  in 
Virginia,  in  favor  of  the  commonwealth,  will 
not  take  away  the  title  of  a  purchaser  claiming 
by  a  deed  of*^  baivain  and  sale,  legally  executeo 
and  recorded  b^ore  the  inquest  was  sealed; 
though  without  the  knowledge  of  the  bargainee 
until  afterwardM.  CommumweaUk  v.  SeQen,  5 
Munf  160. 

17.  An  amicus  curia  cannot  move  to  quash  an 
inquisition  of  escheat,  under  the  Virginia  law, 
unless  he  has  an  interest  himself,  or  represents 
somebody  who  has.  Dunlop  v.  Commonwealth^ 
2  Call.  284. 

18.  Under  the  Georgia  escheat  act  of  1801, 
administration  need  not  be  delayed  upon  a  sug- 
gestion that  the  intestate  died  without  heirs, 
until  the  jury  make  the  inquest.  The  property 
remains  in  the  hands  of  the  administrator  ap- 
pointed, and  his  rights  can  only  be  divested  by 
the  verdict  of  the  jury.  Camoehan  v.  Abrahamu, 
Charlt.  313. 

19.  Lands  escheated  in  North  Carolina  belong 
to  the  university  of  the  state.  University  v. 
Johnston^  1  Hayw.  373.  UmversUn  v.  Sawuer^ 
2  Hayw.  98.     University  v.  Foy^  2  Hayw.  310. 


ESTATE  FOR  LIFE. 

1.   What  Words  creaU  an  Estate  for  Itfe. 
II.  /fature  of  the  EstaU. 

1.  What  Words  create  an  Estate  for  Life. 

1.  The  words  in  a  deed,  **has  bargained  and 
sold,"  are  operative  to  pass  an  estate  for  life. 
Jackson  v.  Van  Hasen^  4  Cow.  325. 

2.  If  a  conveyance  of  real  estate  be  to  a  man, 
his  executors,  administrators,  and  assigns,  (not 
containing  the  word  '*  heirs,")  the  grantee  takes 
only  a  life  estate  in  the  premises.  Clearwator  v. 
Rose^  1  Blackf.  137. 

3.  A  conveyance  **  to  J.  M.  and  his  generation, 
to  endure  as  long  as  the  waters  of  the  Delaware 
shall  run,"  passes  no  more  than  a  life  estate. 
FosUr  V.  Jotce,  3  Wash.  C.  C.  498. 

4.  A  testator  devised  as  follows :  '*  I  do  give 
and  beaueath  to  my  son  A  the  one  equal  half  of 
my  land,  beginning,  dus.,  after  he  has  arrived  at 
full  age ;  until  that  time  it  shall  belong  to  my 
wife,  to  make  use  of  as  she  thinks  proper. ' 
The  testator  in  like  manner  devised  other  parts 
of  his  lands,  &c.,  to  his  sons,  without  words  of 
inheritance,  or  the  word  '*  estate,"  and  gave  one 
third  of  his  personal  estate  to  his  wife,  and  the 
remaining  two  thirds  to  his  daughters.  Held 
that  A,  and  the  other  devisees  of  Uie  land,  took 
only  estates  for  life.  Ferris  v.  Smith,  17  Johns.  221 . 

5.  A  warranty  of  quiet  enjoyment  cannot  be 
implied  in  a  lease  for  life,  except  from  the  words  *'  I 
give.' '     Young  v.  Hargrave^  7  Ham.  ^Part  2d,)  63. 

6.  A  devise  of  lands  without  woras  of  perpe- 
tuity, and  where  there  is  nothing  in  the  will 
from  which  a  fee  can  be  raised  by  implication, 
vests  only  a  life  estate  in  the  devisee.  Jackson 
V.  Embler,  14  Johns.  198. 

7.  D.  devised  as  follows :  *^  I  give  and  bequeath 
all  my  land  or  messuage,  with  the  appurtenances, 
whereon  I  now  dweD,  called  W.,  also  all  that 
tract  of  land  called  F.,  adjoining  thereto,  to  my 
son  W.,  to  hold  to  him  during  nis  natunl  life  ; 
and  from  and  afler  his  decease,  I  give  all  the 
said  messuage,  land,  and  tenements,  to  my 
grandson  C,  eldest  son  of  said  W. ;  and  from  and 
after  the  decease  of  C,  then  to  ramain  to  the  first 
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mm  of  C,  and  the  heirs  of  the  bodj  of  Bud  6r8t 
•on  lawfully  issuing;  and  for  default  of  such 
issue,  then  to  the  use  and  behoof  of  the  second, 
third,  fourth,  and  fifth,  and  all  and  every  other 
■0118  of  my  ffrandson  C,  to  be  lawfully  begotten, 
the  elder  of  such  son  or  sons,  and  the  heirs  of 
his  body  lawfully  issuing,  always  to  be  pre- 
ferred, and  to  take  before  the  younger  of  such 
sons  and  the  heirs  of  his  body ;  and  for  default 
of  such  issue,  then  I  give  the  same  to  my  grand- 
son T.,  second  son  of  the  said  W.,  for  and  during 
the  term  of  his  natural  life,  and  after  his  decease 
to  remain  to  his  issue  in  tail,  in  such  manner  as 
I  have  limited  the  same  to  my  grandson  C.  and 
his  issue ;  and  for  default  of  such  issue,  then  to 
remain  to  my  grandson  G.,  third  son  of  the  said 
W.,  for  and  during  the  term  of  his  natural  life ; 
and  after  his  decease,  to  be  and  remain  to  his 
issue  in  tail,  in  the  same  manner  as  before  limit- 
ed for  the  issue  of  my  grandson  C. ;  and  in  de- 
fault of  such  issue,  then  to  remain  to  my  own 
right  heirs  forever.*'  Held,  that  T.  took  only  an 
estate  for  lifb  in  the  premises  devised  to  aim. 
LyUs  V.  Digges^  6  Har.  &  J.  364. 

8.  A  testator,  after  devises  of  tracts  of  land  to 
each  of  his  children  by  name,  devised  to  his 
sons  £.  and  F.  ^<all  that  part  of  a  tract  of  land 
called  Li^  Hill,  to  be  equally  divided  betwixt 
them."  The  bequests  to  all  the  children  were 
of  the  same  character,  and  there  was  an  intro- 
ductory clause  in  the  will  manifesting  a  disposi- 
tion to  dispose  of  all  his  estate.  Held  that  £.  and 
F.  took  an  estate  for  life,  the  expressions  used 
in  the  detrise  being  such  as  imported  in  law  an 
estate  for  life.    Beall  v.  Holmes,  6  Har.  &  J.  205. 

9.  A  bequest  of  "  a  negro,  and  horses,  and  a 
plantation,  with  the  land  adjoining,  for  life," 
passes  a  life  estate  in  the  negro.  Black  v.  Ray, 
1  Dev.  d&  Bat.  334. 

10.  A  devise  to  A  *'  of  one  third  part  in  value 
daring  his  said  wife's  life,  and  if  he  should  die 
before  his  wife,"  &c.,  *'but  should  he  outlive  his 
present  wife,"  dkc.,  was  held  to  create  an  estate 
for  life  in  A,  with  concurrent  contingent  re- 
mainders.    Den  V.  Crawford,  3  Halst.  90. 

11.  Where  a  deed  conveyed  certain  real  and 
personal  estate  to  H.,  one  half  to  be  held  by  H., 
nis  heirs  and  assigns,  and  the  other  half  to  go  to 
him  after  the  decease  of  the  testator  and  his  wife, 
it  was  held,  that  H.  took  a  fee  in  one  moiety,  and 
a  life  estate  only  in  the  other.  King  v.  Barnes, 
13  Pick.  24. 

12.  If  a  devise  of  land  in  a  will  contain  no 
words  of  perpetuity,  it  will  convey  only  a  life 
estate.     HaU  v.  Goodwyn,  2  N.  &  M.  383. 

13.  If  there  are  no  words  of  inheritance  in  a 
bequest  of  real  property,  the  estete  is  for  life. 
trUkerspoon  v.  Dunlap,  1  M'Cord,  546. 

14.  A  deed,,  dated  in  1769,  in  Virginia,  gave 
certain  slaTcs  to  a  daughter  of  the  donor  and 
her  husband,  for  and  during  their  natural  lives, 
or  that  of  the  longest  liver  of  them ;  and  after 
the  decease  of  them  both,  the  said  slaves  and 
their  increase  were  to  be  equally  divided  among 
the  heirs  of  her  body ;  and  in  default  of  such 
heirs,  to  return  and  be  divided  equally  between 
the  donor's  son  and  other  daughter,  and  their 
heirs  and  assigns  forever.  Held,  that  by  vir- 
tue of  such  deeds,  the  first  female  donee  took 
an  estate  for  life  only.     Se{f  v.  Tune,  6  Munf  470 

15.  Under  a  devise  of  a  house  to  a  testator's 
daughter,  *^to  be  hers  during  her  natural  life, 
Mini  then  to  be  her  only  heir  during  ita  life," 
dee.,  it  was  held  that  the  daughter,  being  the  tes- 
tator's only  heir,  took  an  estate  for  lite  with  a 
contingent  remainder  for  life  to  the  person  who 


should  be  her  heir,  and  such  remainder  was 
defeated  by  a  deed  of  bargain  and  sale  in  fee 
simple.    Bennet  v.  Morris,  5  Rawle,  9. 

16.  A  testetor  devised  as  follows:  ^^Item.  I 
give  to  my  beloved  wife  E.  a  tract  of  land  pur- 
chased  of  8.,  whereon  I  now  live,  during  her 
natural  life,  and  after  her  decease  to  my  son  R., 
to  him  and  his  heirs  forever.  Uem.  I  give  to 
my  sons  J.  and  B.  all  that  tract  or  parcel-  of 
land,  being  part  of  C.  H.,  to  be  equally  divided 
between  the  above-mentioned  J.  and  B. ;  and  my 
son  J.  to  have  his  first  choice  of  the  above-men- 
tioned land.  Item.  I  also  give  to  my  two  sons, 
J.  and  B.,  a  small  tract  of  land  lying  on,"  &c., 
'^  called  H.,  conteining70  acres,  to  them  and  their 
heirs  forever.  In  case  either  of  my  sons  dieth 
before  they  come  of  age,  then  their  part  or  parte 
of  land  to  be  equally  divided  between  the  other 
two  above-mentioned  brothers,  or  to  the  survivor 
of  the  above-mentioned  J.,  R.,  and  B."  Held,  that 
J.  took  only  an  estete  for  life  in  the  tract  called 
C.  H.     Edelen  v.  Smoot,  2  Har.  &  Gill,  285. 

17.  A  devised  as  follows :  **  I  give  and  bequeath 
to  my  wife  B  my  dwelling,  plantetion,  &c.,  to 
her  during  her  natural  life,  and  after  her  decease 
to  fall  to  my  son  C ,  and  if  he  should  die  under 
age,  it  is  my  will,  the  said  land  should  fall  to 
my  son  D  and  my  daughter  E."  Held,  that  C 
took  only  an  estete  for  life.  Owings  v.  Reynolds, 
3  Har.  &  J.  141. 

• 

II.    Kahire  of  the  Estate. 

18.  In  contemplation  of  law,  an  estete  for  life 
is  equal  to  seven  years*  purchase  of  the  fee. 
Garland  v.  Crow,  2  Bailey,  24. 

19.  A  slave  is  devised  to  a  daughter  for  life, 
and  at  her  death  to  give  it  to  any  of  her  chil- 
dren, or  emancipate  it;  if  she  dies  without  exer- 
cising the  power,  the  right  reverts  to  the  de- 
visor s  executor.     Pate  v.  Barrett,  2  Dana,  426. 

20.  A  vested  remainder  in  fee  of  land  may 
be  levied  on  and  sold  during  the  continuance  of 
a  life  estete,  and  while  the  tenant  for  life  is  in 
possession.    Harrison  v.  Maxwell,  2  N.  &  M.  347. 

21.  An  estete  for  life  is  to  be  set  off  on  exe- 
cution as  real  property,  and  such  part  only 
should    be    taken,   as,  including    *-^^   j-WA-.-r- 


the  debtor  s 


7. 


whole  interest  in  it,  will  be  sufficient  to  pay  the 
debt.     Wheeler  v.  Oarkam,  2  Root,  328. 

22.  A  tenant  fbr  life  cannot  sell  wood  to  paj 
for  fencing  the  land.     Elliot  v.   Smith,  2 
Hamp.  430. 

23.  Where  the  tenant  for  life  sold  negroes, 
the  life  interest,  to  A,  who  held  and  enjoyed 
them  after  the  life  estete  fell  in,  and  B*b  right 
accrued,  and  a  demand  was  afterwards  made 
and  refused ;  held,  that  this  was  sufficient  evi- 
dence of  conversion ;  and  that  B  was  entitled 
to  hire,  by  way  of  damages,  from  the  death  of  the 
tenant  for  life.  Talbird  v.  Baynard,  2  Hill. 
S.  C.  697. 

24.  Where  a  tenant  for  life,  without  impeach- 
ment of  waste,  suffers  the  land  to  be  sold  for 
taxes,  he  forfeite  the  estete  for  life,  and  the  re- 
versioner may  recover  in  ejectment.  MMillan 
V.  Bobbins,  5  Ham.  28.  So  if  the  tenant  holds  the 
land  as  trustee  for  minors,  ib.  The  reversioner, 
in  such  case,  has  the*  right  to  redeem  the  land, 
after  it  is  sold,  and  the  tenant  cannot  save  the  for- 
feiture by  depositing  with  the  county  auditor  the 
amount  of  the  tax,  and  the  int  3re8t  thereon,  aftor 
the  sale  is  made.  ib. 

25.  If  tenant  for  life,  by  deed  of  lease  ana 
release,  under  the  stetute  of  uses,  conveys  a  fee, 
the    grantor  conveys   no    greater    estete  than 
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be  can  lawAiUv  part  with,  and  sach  conyeyance 
ereates  no  foneiture.  Pendleton  t.  yandevUr^ 
1  Wash.  381. 

26.  In  Connecticut,  a  conyeyance,  by  a  tenant 
for  life,  of  an  estate  in  fee  simple,  does  not  op- 
erate as  a  forfeiture  of  the  life  estate,  nor  affect 
persons  seized  of  ulterior  interests  in  the  prop- 
erty, but  simply  passes  such  estate  as  the  gran- 
tor had,  and  could  lawfully  conyey,  and  is  yoid 
as  to  the  residue.    Rogers  y .  Moore^  11  Conn.  553. 

27.  If  the  forfeiture  of  a  life  estate  accrues  by 
the  disseisin  of  the  tenant  for  life,  the  reyer- 
sioner  is  not  bound  to  enter  until  the  natural 
termination  of  the  life  estate.  Jackson  y.  Man- 
5titf,  2  Wend.  357.  A  tenant  for  life,  unless 
restrained  by  condition,  may  alien  his  whole 
estate,  or  any  less  estate ;  and  if  he  conyej 
without  limitation,  he  passes  an  estate  for  his 
own  life.    Jackson  y.  Van  Hoesen^  4  Cow.  325. 


ESTATE  TAIL. 

1.    Creation  of  the  Estate. 
11.   Barring  of  the  Estate,  ^. 

I.     Creation  of  the  Estate. 

1.  An  absolute  bequest,  followed  by  a  limita- 
tion oyer,  will  create  an  estate  tail.  Williamson 
y.  Daniel,  12  Wheat.  568. 

2.  A  deyise  to  a  man  and  the  heirs  male  of  his 
body,  lawfully  begotten,  is  an  estate  tail.  Man- 
waHng  y.  Tabor,  1  Root,  79.  JltUny.  Bunce, ib.96. 

3.  An  estate  conyeyed  by  indenture  to  A  and 
his  heirs,  to  the  use  of  B,  the  wife  of  C,  for  life, 
remainder  to  C  for  life,  remainder  to  **  the  joint 
heirs  of  the  body  of  B  and  C,  by  them  lawfully 
begotten ; "  and  the  estate  so  limited  to  B  de- 
clared to  be  in  trust,  that,  in  case  of  the  insol- 
yency  of  C,  it  should  not  be  liable  for  his  debts ; 
is  an  estate  in  special  fee  tail  in  B  and  C,  and 
their  eldest  son  is  entitled  after  their  death,  ez- 
dusiyely  of  their  other  children.  Davis  y. 
Hay  den,  9  Mass.  514. 

4.  When  a  deed  was  made  to  husband  and  wife 
of  land  during  their  liyes ;  then  to  the  use  of  the 
issue  of  the  husband,  their  heirs  and  assigns ;  in 
default  of  issue  by  the  husband,  then  to  uie  hus- 
band's right  heirs,  their  heirs  and  assigns  for- 
eyer ;  it  was  held  Uiat  the  husband  took  an  estate 
tail.     Baughman  y.  Bau^hman,  2  Teates,  410. 

5.  A  deyise  to  C,  her  heirs  and  assigns,  also  to 
8.  and  M.  respectiyely,  their  respectiye  heirs  and 
assigns;  and  on  the  death  of  either  without 
issue,  such  share  to  be  yested  in  the  survivors 
and  their  heirs ;  ffiyes  S.  an  estate  tail,  with  re- 
mainder in  fee  to  ner  sisters  and  their  children. 
Caskey  y.  Brewer,  17  S.  &  R.  441 . 

6.  it  seems  that  the  statute  of  New  Jersey,  of 
June,  1799,  abolishing  all  En^^lish  statutes,  did 
not  abolish  estates  tail,  they  heinsr  recognized, 
and  the  statute  de  donis  supplied  by  the  statute 
of  1784.    (Pat.  54,  s.  2.)     jD«fi  v.  Fot,  5  Halst.  39. 

7.  A  deed  to  the  grantee  for  her  support 
during  her  natural  lite,  and  after  her  decease 
to  the  heirs  of  her  body  and  to  their  heirs 
and  assigns  foreyer,  creates  a  fee  tail.  Den  y. 
M'Peake,  1  Penn.  291. 

8.  A  deyise  to  A  and  *<  to  his  male  heirs  " 
creates  an  estate  in  tail  male  in  A ;  and  upon  the 
death  of  A  without  male  heirs  of  his  body,  the 
lands  reyertto  the  donor.  Den  y.  Fogg,  2  renn. 
619,  880. 

9.  Under  a  devise  in  tail  to  A,  remainder  to  B 
in  tail,  B,  in  default  of  issue  of  A,  takes  as  a 


first  devisee  within  the  meaning  of  the  statute 
of  New  Jersey.  (Pat.  54,  78.)  Den  y.  Fogg,  U 
Penn.  819.  880. 

10.  A,  who  died  in  1784,  devised  his  estate  to 
B  and  the  heirs  of  her  body  lawfully  begotten, 
and  for  default  of  such  heirs,  to  C,  and  the  heirs 
of  his  body,  &c.  Held,  that  the  New  York 
statute  of  July  12, 1782,  for  abolishing  entails, 
which  operated  prospectively,  converted  the 
estate  tail,  so  devised  to  B,  into  an  estate  of  fee 
simple;  and  B  being  illegitimate,  and  dying 
without  issue,  that  the  estate  escheated.  Jack' 
son  y.  Van  Zandt,  12  Johns.  169. 

11.  A  deyise  to  A.  and  her  heirs  lawfully  be- 
gotten, and,  in  case  she  dies  without  heirs,  re- 
mainder over,  ffives  F.  only  an  estate  tail.  Pratt 
y.  Flamer,  5  Har.  &  J.  10. 

12.  The  property  vests  in  the  first  taker  under 
a  deed  creating  an  estate  tail  of  a  chattel. 
Stockton  v.  Martin,  2  Bay,  471. 

13.  A  devised  his  land  to  his  son  B  and  his 
male  heir ;  but  if  he  should  have  no  male  heir, 
then  to  his  daughters ;  and  if  he  should  die 
without  issue,  then  to  the  daughters  of  A.  It 
was  held,  that  B  took  an  estate  tail.  Hamilton 
v.  Hempstead,  2  Day,  332. 

14.  One  gaye  by  deed  to  her  married  daughter 
sundry  negroes,  distinct  from  her  husband,  dur- 
ing her  life,  *<  and  at  her  death,  to  the  heirs  of 
her  body."  These  words  were  held  to  be  words 
of  limitation,  and  not  of  purchase,  and  consti- 
tuting an  estate  tail,  which  being  too  remote, 
the  property  yested  in  the  first  taker.  Doit  r. 
Cunnington,  1  Bay,  453. 

15.  A  devise  was  in  these  words :  '*  1  giTe  to 
my  daughter  M.,  and  her  children,  one  half  of 
my  land,  &c.  Item,  I  five  to  my  daughter  J., 
and  her  children,  the  oUier  half.  But  if  either 
of  my  aforesaid  daughters  shall  die  and  leave  no 
children,  my  will  is,  that  my  surviving  daugh- 
ters and  their  children  should  enjoy  their  de- 
ceased sister's  part.'*  M.  was  unmarried  at  the 
time  of  making  the  will.  J.  was  married,  but  it 
did  not  appear  whether  she  ever  had  a  child. 
The  deyise  was  held  to  create  an  estate  tail. 
J^ighHngale  v.  BurriU,  15  Pick.  104. 

16.  Under  a  deyise  to  A  and  the  heirs  of  his 
body,  and  if  he  die  without  issue,  to  B  and  the 
heirs  of  her  body,  &,c.,  it  was  held,  that  A  took 
an  estate  tail.     Duer  y.  Boyd,  IB.  &K.  203. 

17.  An  estate  held  by  covenant  and  saryey 
may  be  entailed,  ib: 

18.  Under  the  deyise,  '*  I  give  to  S.  my  farm, 
she  paying  two  thirds  of  the  yalue  of  it  to  her  sis- 
ters ;  another  farm  to  B.,  to  be  inherited  by  her 
and  her  lawful  heirs ;  and  if  any  of  my  children 
die  without  issue,  the  inheritance  to  descend  to 
the  next  older,  diyidins  the  value  equally  amone 
the  surviyors  or  their  lawful  heirs; "  it  was  held 
that  S.  took  an  estate  tail.  Gause  y.  Wiley^  4 
S.  &.  R.  509. 

19.  A  deyise  to  R.  H.  **  during  his  natural  life 
and  no  longer ;  and  after,  to  his  eldest  son  and 
his  heirs  forever;  but  if  no  male  issue,  to  his 
eldest  daughter,  and  her  heirs  forever,"  gives  an 
estate  tail  to  R.  H.  Sleigh  y.  Strider^  5  Call, 
439. 

20.  A  testator  deyised  a  tract  of  land  to  his 
daughter  H.  L.,  "  and  to  her,  and  the  heirs  of  her 
body,  and  to  them,  and  their  heirs  and  assigns 
foreyer ; "  and  afterwards  added,  '*  If  my  daugh- 
ter H.  L  should  decease,  not  having  any  law^fnl 
heirs  of  her  body,  that  then  the  land  should  be- 
come the  property  of  his  son,  D.  L."  Held,  that 
H.  L.  took  an  estate  tail  by  the  devise.  T%dhaU 
y.  Lupton,  1  Rand.  194. 
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21.  Under  a  devise,  "  1  give  my  plantation  to 
mj  son  J.  D  « to  have  and  to  hold  forever ;  and  if 
he  dies,  my  plantation  to  fall  back  to  my  son  J.  J., 
in  the  same  manner  it  was  made  over  to  J.  D. ; " 
J.  D.  takes  an  estate  tail,  and  the  reversion  passes 
to  the  children  of  the  testator.  Amdong  v. 
Dorneyer,  16  S.  <&  R.  323. 

22.  Under  a  devise  to  testator's  son,  C.  K.,  of 
land,  and  the  rents  during  his  life,  and  if  he  has 
iasae,  to  them  and  their  heirs,  &c.,  forever;  if 

'  not,  "then  to  my  son  J.  K.,  and  if  he  has  no 
iasae,  then  to  my  next  lawful  heirs,"  Sec. ;  C.  K. 
takes  an  estate  tail.  At  the  time  the  will  was 
made,  the  testator  had  a  daughter;  C.  K.  never 
had  children  till  the  testator's  death.  Pazaon  v. 
L^f^rts,  3  Rawle,  59. 

23.  A  testator  in  Virginia,  by  his  will  dated  in 
March,  1787,  gave  to  his  sons  several  tracts  of 
land,  and  "  if  either  of  them  should  die  without 
lawful  issue,  the  part  allotted  to  him  to  be 
equally  divided  among  his  surviving  brothers.*' 
Held,  that  this  was  a  fee  tail  in  the  sons.  Bells 
V.  OilUspie,  5  Rand.  273. 

24.  Under  a  devise  of  a  house  to  one  and  his 
lawful  heirs  forever,  and  in  case  he  has  no  issue, 
then  to  the  testator's  surviving  children,  the 
deviaee  takes  an  estate  tail,  skarp  v.  Thomp- 
som,  1  Whart.  139. 

25.  A  devise  of  the  residue  of  one's  estate 
'^to  J.  P.,  during  the  term  of  his  natural  life, 
and  if  he  left  lawful  issue,  then  to  such  issue ; 
but  if  J.  P.  died  without  issue,  or  his  issue  died 
under  31  years,  then  to  A.  J.,  his  heirs  and  as- 
■igna,  on  condition,"  d^;.,  gives  an  estate  tail  to 
J.  P.     James's  eUUm,  1  DaUas,  47. 

26.  A  division  of  an  estate  among  six  chil- 
dren, with  remainder  to  the  survivors  and  their 
heirs,  in  case  one  of  them  dies  without  issue, 
vests  an  estate  tail  in  the  devisees  with  remain- 
der in  fee.     Hefner  v  Knapper^  6  Watts,  18. 

27.  A  devise  to  '« J.  P.,  and  his  heirs  lawfully 
be^tten  forever,"  is  not  an  estate  tail.  Padison 
V.  Oldham,  1  Har  <&  M'Hen.  336. 

28.  A  devise  "  to  my  daughter  and  her  heirs 
forever,  and  not  to  be  disposed  of  to  none  from 
them,  but  my  said  daughter  and  her  heirs  for- 
ever," entails  the  land  upon  such  daughter  and 
her  heirs,  in  fee  tail  general.  Setoall  v.  Howard, 
1  Har.  6l  M'Hen.  45. 

29.  A  testator  devised  a  tract  of  land  '<  to  A 
and  the  heirs  of  her  body ;  "  another  tract  **  to  B 
and  the  heirs  of  his  bod^  forever ; "  and  anoth- 
er tract  "  to  C  and  to  his  heirs  forever."  He 
further  stated  his  will,  that,  if  A  should  die 
withoQt  heirs  of  her  body,  as  aforesaid,  the  land 
to  her  devised  should  go  to  B  and  his  heirs, 
as  aforesaid ;  if  B  should  die  without  heirs,  as 
aforesaid,  the  land  devised  to  him,  with  what 
he  might  inherit  from  A,  should  go  to  C  and 
his  heirs  forever ;  and  if  A,  B,  and  C,  should 
die  without  issue,  as  aforesaid,  then  over.  Held, 
that  C  took  an  estate  tail  by  the  devise.  Mock. 
hes  T.  CUgeU,  2  Har.  <&  M'Hen.  1. 

30.  A  &vises  to  his  son,  and  to  the  heirs  of  his 
body,  all  his  lands ;  but  if  his  son  should  die 
without  heirs  of  his  body,  then  over  to  his 
nephews  and  their  heirs.  After  a  devise,  also, 
of  all  his  personal  estate  to  his  son,  he  states  it 
to  be  his  will,  that  if  his  son  die  before  marriage, 
ot  before  he  comes  of  lawful  age  to  dispose  of 
•he  estate,  or  if  he  should  die  without  wife, 
issue,  or  will,  then  the  personal  and  real  estate 
should  so  over  to  his  nephews.  Held,  that  the 
son  took  an  estate  tail.  Broum  v.  Anderson,  2 
Har.  &.  M'Hen.  100. 

31 .  A  devise  '*  to  my  son  A,  the  plantation,  dco., 


after  the  decease  of  my  wife,  to  him  and  his 
heirs  forever;  but  in  case  my  son  should  die 
before  my  wife,  or  leave  no  heir  surviving  him, 
then  to  descend  to  my  daughter  B,  and  her 
heirs,"  &c.,  was  held  to  vest  an  estate  tail  in  A 
Shanks  v.  Blackiston,  4  Har.  &>  M'Hen.  481. 

32.  A  devised  as  follows :  '*  I  give  and  be- 
queath unto  my  son  B  the  free  use  of  my  land, 
called,  &c.,  with  all  the  houses,  &c.,  during  his 
natural  life,  to  occupy  and  enjoy  the  same ;  and 
after  the  decease  of  my  said  son  B,  I  give  and 
bequeath  the  said  land  called,  dus.,  wiSi  all  the 
houses,  &«.,  unto  the  heirs  of  my  son  B,  law- 
fUlly  begotten  of  his  body,  forever;  and  for 
want  of  such  heirs,  1  give,"  Ac,  Held,  by  the 
county  court,  that  B  took  an  estate  tail  general 
under  such  devise.  Keys  v.  Goldsborough,  2 
Har.  Sl  J.  369. 

33.  A,  by  his  will,  devised  as  follows :  "  I  give 
and  devise  to  my  son  R.  a  tract  of  land,  ^tc.,  to 
him  and  his  heirs  forever ;  and  in  case  he  dies 
without  heirs,  to  my  son  J.  and  the  heirs  of  his 
body,  lawfully  begotten."  Held,  that  this  de- 
vise created  an  estate  tail  in  R.,  the  devisee. 
LaidUr  v.  Young,  2  Har.  &  J.  69.  A  devised  as 
follows :  *'  I  give,  bequeath,  and  dispose  of  all 
and  singular  the  said  land  and  plantation  unto 
my  wife's  son,  J.  E.,  to  him,  and  his  lawful-be- 
^tten  heir  forever ;  and  my  will  further  is,  that 
if  the  said  J.  E.  should  die  without  lawful-be- 
gotten heirs,  that  then  I  «ve  and  bequeath  the 
said  land  unto  my  broUier,  A.  E.,  and  to  his 
heirs  and  assigns  forever."  Held,  that  J.  £.,  by 
such  devise,  took  an  estate  tail.  Den  v.  Cox,  4 
Halst.  10. 


11.   Barring  of  the  jLstate. 

34.  Under  the  Maryland  act  of  November, 
1782,  c.  23,  a  tenant  in  tail  may  defeat  the 
estate  tail  altogether,  or  convey  only  a  limited 
or  qualified  estate.  A  common  deed  of  bargain 
and  sale  operates  to  convey  the  estate,  and  vest 
a  fee  simple  in  the  grantee.  LaidUr  v.  Young, 
2  Har.  &  J.  69. 

35.  A  grrant  was  made,  bv  the  lord  proprietary 
of  Maryland,  to  *'  A,  and  the  heirs  of  his  body, 
lawfully  begotten,  forever."  Held,  that  a  deed 
hj  A,  barring  the  estate  tail,  destroyed  the  rever- 
sionary interest  of  the  proprietary  as  well  as  the 
state  of  Maryland.  Howard  v.  MotUe,  2  Har.  A, 
J.  249. 

36.  A  deed  made  to  bar  an  estate  tail  will  not 
bar  it  if  not  recorded  in  the  proper  county, 
though,  by  a  decree  of  the  chancellor,  it  is  after- 
wards recorded  in  the  proper  county.  Ridgely 
V.  ATLanghlin,  3  Har.  A  M'Hen.  220. 

37.  A  bargain  and  sale  with  warranty  by  a 
feme  covert,  who  is  tenant  in  tail,  will  not  work 
a  discontinuance  of  the  estate.  Mayson  v. 
Sexton,  1  Har.  A  M'Hen.  275. 

38.  A  deed  of  bargain  and  sale,  by  the  heir  in 
tail,  in  the  lifetime  of  his  ancestor,  when  he  is 
not  tenant,  will  not  work  a  discontinuance. 
Hopkins  v.  Threlkeld,  3  Har.  &  M'Hen.  443. 

39.  If  a  limited  interest  is  conveved  by  a 
tenant  in  tail,  upon  the  expiration  of  the  partic- 
ular interest,  the  tenant  in  tail  again  takes  the 
estate  tail,  as  originally  held.  LauUer  v.  Young, 
2  Har.  &  J.  69.  A  lease  for  seven  years,  made 
by  tenant  in  tail,  will  have  the  effect  to  pass  the 
estate  for  the  term  therein  expressed,  ib.  A 
mortgacre  made  b^  a  tenant  in  tail  defeats  the  es- 
tate tail  for  a  limited  time ;  if  the  money  is  paid, 
the  old  estate  is  revived,  i^. 

40.  A  tenant  in  tail,  in  Virginia,  before  the 
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act  of  that  itate  docking  entails,  coald,  by  a 
deed  of  bar^n  and  aale,  convey  a  base  fee, 
voidable  by  Uie  issue  in  tail,  bat  not  by  himself. 
GUason  ▼.  Seoit,  3  H.  &  M.  278.  Where,*there. 
fore,  a  tenant  in  tail  bargained  and  sold  to  his 
own  heir  at  law  in  fee,  it  was  held,  that  he  coold 
not  afterwards  sue  out  a  writ  of  «4  qvod  damnum 
to  bar  the  entail,  being  no  longer  seized  of  an 
estate  tail,  which  was  absolutely  necessary  to 
authorize  him  to  sue  out  such  a*  writ.  ib» 

41.  In  Maryland,  an  heir  or  issue  in  tail, 
claiming  per  fannam  doni,  is  not  compellable  to 
fulfil  a  contract,  entered  into  by  the  tenant  in 
tail,  for  a  sale  of  the  entailed  lands.  PartridgB 
V.  Dorseyy  3  Har.  (k,  J.  30S.  Nor  has  the  court  of 
chancery  power  to  decree  a  specific  execution  of 
such  a  contract  si^ainst  the  heir  or  issue  in  tail,  ib, 

42.  By  the  Virginia  act  of  October,  1776, 
docking  entails,  all  remainders,  as  well  contin- 
gent as  Tested,  are  utterly  barred,  whether  the 
entail  be  created  before  or  after  the  passing  of 
the  act.  Nor  will  the  court,  in  order  to  avoid 
this  effect  of  the  act,  construe  that  to  be  an  ex- 
ecutory devise,  which,  before,  would  have  been 
held  to  be  a  contingent  remainder.  Carter  v. 
Tyler,  1  Call,  165. 

43.  An  estate  tail,  expectant  upon  the  deter- 
mination of  a  greater  estate  than  for  life,  or 
lives,  is  not  barred  or  affected  by  the  operation 
of  the  Virginia  act  of  1776.  Roy  v.  GameU,  2 
Wash.  9. 

44.  A  testator,  in  February,  1779,  devised  to 
his  four  sons  certain  lands,  *-*■  to  them  and  their 
heirs  forever,"  desiring  that  *^  if  any  of  them 
should  die  without  heirs  of  their  bodies,  then 
the  parts  of  them  so  dying  should  be  equally 
divided  among  the  survivors  and  their  heirs." 
Held,  that  this  was  a  devise  of  an  estate  tail, 
which,  by  the  act  of  October,  1779,  was  converted 
into  a  fee  simple.     Sydnor  v.  Sydnar,  2  Munf.  263. 

45.  A  testator,  in  Virginia,  by  his  will  dated 
in  1794,  devised  a  tract  of  land  to  his  son  C, 
and  his  lawful  issue  living,  as  shall  be  more 
fully  described  in  a  further  clause  of  the  will." 
He  then  devised  other  parcels  of  land  to  his 
other  children,  and  always  added,  **  to  their  law- 
ful issue  living."  In  a  subsequent  clause,  he 
said,  ^  Therefore  each  of  the  dividend  and  lot  as 
aforesaid,  shall  and  may  be  held  and  possessed, 
by  each  of  my  children  respectively,  or  their 
lawful  issues  living,  (as  being  now  more  partic- 
ularly expressed ;)  but  in  case  either  of  my  said 
sons  or  daughters  shall  sell  the  whole  or  any 
part  thereof,  in  such  case,  that  dividend  or  lot 
shall  be  forfeited,  and  be  equally  divided 
amongst  all  the  other  of  my  children,  if  they 
should  be  living,  or  to  their  lawful  issue,  in  case 
of  such  parent's  death,  and  so  on  to  their  lawful 
issue ;  or  where  any  of  my  children  may  die 
without  lawful  issue  living,  or  die  without  leav- 
ing such  issue  at  the  time  of  their  death,  in 
either  case,  let  the  survivor,  or  survivors,  in- 
herit such  part,  provided  they  hold  the  same 
conditionally  not  to  sell,  as  aforesaid;  and 
when  all  my  children,  and  their  issue,  may  be- 
come extinct,  then  to  my  wife  N.  and  her  heirs 
forever."  Held,  that  C.  took  an  estate  tail, 
which  was  converted  into  a  fee  simple  by  the 
law  at  that  time.     Kendall  v.  Eyre,  1  Rand.  288. 

46.  A  devised  lands  to  his  son  for  life,  *-^  and  in 
case  he  should  have  heirs  lawfully  begotten,  that 
he  shall  or  may  dispose  of  the  said  land  to  either, 
or  amongst  the  said  heirs,  as  he  shall  think 
proper ;  but  in  case  that  my  son  should  die 
without  such  heirs,  then  my  will  is,  that  the 
~~''*  lands  be  equally  divided  among  my  daugh- 


ters." Held,  that  the  son  took  a  fee  tail,  by 
such  devise,  which  was  converted  into  a  fee 
simple  by  the  Virginia  act  of  limita  ions.  Bell 
V.  Payne,  6  Rand.  73. 

47.  A  tenant  in  fee  tail  general,  aliened  in 
fee,  by  deed  of  lease  and  release,  with  general 
warranty,  in  1769.  She  lived  until  1816,  and 
then  died  leaving  issue^  Held,  that  the  Vir- 
ginia statutes  of  1776  and  1785,  abolishing  en- 
toils,  barred  the  issue,  and  converted  the  estate 
toil,  even  though  it  was  in  abeyance,  into  an 
absolute  fee,  and  conformed  it  to  the  tenant  in 
toil's  alienee  in  fee.  Omdjojf  v.  Turman^  2 
Leiffh.  200. 

48.  S.  W.,  tenant  in  toil,  in  1752,  conveyed 
lands  to  his  then  eldest  son,  L.  W.,  in  fee  simple. 
The  deed  was  in  form  a  feoffment,  in  consider- 
ation of  natural  love  and  affection,  and  there 
was  a  covenant  added  to  the  conveying  part, 
that  L.  W.,  immediately  after  his  own  death, 
should  enter  upon  and  enjoy  the  land.  L.  W. 
died  before  S.  W.,  who  always  continued  in  pos- 
session. Held,  that  this  conveyance  worked  no 
change  in  S.  W.'s  estote,  but  that  he  continued 
seized  of  an  estote  toil,  as  before  it  was  made ; 
and  that  the  limito^on  was  therefore  void ;  and 
that  L.  W.  did  not  acquire  any  seizin,  in  fact  or 
law,  upon  which  a  writ  of  right  could  be  sus- 
tained.    Watts  V.  CoU,  2  Leigh.  653. 

49.  A  deed  of  an  estote  toil  was  made,  pur- 
porting to  be  in  consideration  of  a  sum  of  money 
and  or  a  lease  of  the  land  to  the  grantor  for  one 
year,  at  an  apparently  nominal  rent ;  and  before 
the  expiration  of  the  lease,  a  declaration  of  trust 
was  made  by  the  grantee,  among  other  things, 
to  permit  the  grantor  to  have  possession  during 
his  life,  and  the  grantor  continued  in  poaseaaion 
from  the  time  of  giving  his  deed.  It  was  held, 
that,  prima  fade,  the  deed  was  given  upon  a 
valuable  consideration  and  bona  fide,  and  so,  in 
these  resppcto,  was,  prima  fade,  sufficient  to  bar 
the  entoilment,  under  a  stotuto  allowing  estates 
tail  to  be  so  barred.  Jfigktingalt  v.  Burrell^  IS 
Pick.  104. 


ESTATE   UPON    CONDITION. 

1.  To  create  a  fee  conditional,  there  must  be 
either  words  of  inheritonce  and  procreation,  or 
words  indicating  the  testotor's  intention  thai 
the  estote  should  pass  indefinitely  in  the  general 
or  special  line  of  the  first  toker.  Beiiom  v. 
Bedon,  2  Bailey,  231. 

2.  A  fee  simple  conditional,  at  common  law, 
will  not  be  implied,  unless  the  implication  be  a 
direct  and  necessary  inference  from  the  words 
of  the  will.  ib. 

3.  A  deed  by  a  parent  to  his  child,  reserving 
a  maintenance  to  himself,  and  requiring  the 
payment  of  his  debto,  with  a  condition  of  a  ri^ht 
of  reentry  to  the  grantor  upon  neglect  of  the 
grantee  to  pay  such  debto,  and  if  he  suffer  the 
grantor  to  be  put  to  any  cost  or  trouble  on  ac- 
count of  the  same,  was  held  to  create  an  estate 
upon  condition,  and  that  after  the  death  of  the 
grantor,  neglect  to  pay  a  debt  decreed  to  be  due 
by  him  by  arbitrators,  though  not  presented  till 
after  his  death,  worked  a  forfeiture  of  the  estaie. 
Jackson  V.  Topping,  I  Wend.  388. 

4.  The  habendum  of  a  lease  was  as  follows : 
*^  To  have  and  to  hold  the  same  to  the  said  A. 
B.,  his  heirs  and  assigns  forever,  erecting,  build- 
ing,  and  keeping  in  repair  a  certain  shed,  which 
he,  the  said  A.  5.,  is  to  erect  and  build  on  aaad 
ground,  for  the  use  of  the  mill."    The 
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than  eoTenanted  that  he  would  erect  and  keep 
in  repair  the  shed ;  bat  there  was  no  condition 
that,  upon  noii-performance,  the  lessor  may  re- 
enter. Held,  that  these  words  did  not  create  an 
estate  upon  condition,  so  that,  upon  non-per- 
formance,  the  estate  would  be  forfeited,  but 
that  the  lessor's  remedy  for  non-performance 
was  upon  the  coyenaats.  Jaduon  t.  JIT  Clallen^ 
8  Cow.  2d5. 

5.  Where  an  estate  is  contingent  on  the  birth 
of  a  child,  it  shall  be  construed  to  vest  as  soon 
as  possible.     Carvar  ▼.  Jackson,  4  Pet.  1. 

6.  A  purchased  a  lot  of  land,  on  condition  of 
forfeiture  if  he  did  not  build  on  it  in  two  years. 
Me  suffered  the  forfeiture,  but  still  held  posses- 
sion, and  built  on  the  lot  after  the  forfeiture. 
B  purchased  after  the  forfeiture.  Held,  that  the 
building  of  A  was  a  performance  of  the  condi- 
tion on  the  part  of  B,  A  having  kept  him  out 
of  possession.  House  v.  Beatty,  3  Har.  & 
M'Hen.  182. 

7.  An  estate  was  granted  upon  condition  that 
the  grantor  should  oe  permitted  to  occupy  part 
of  the  premises,  and  that  the  grantee  should 
cultivate  the  land  in  a  husbandlike  manner,  and 
render  to  the  grantor  half  the  produce,  provide 
him  with  fu^,  and  pay  him  certain  sums  of 
money ;  and  they  both  occupied  the  land  ac- 
cordingly. The  money  being  unpaid,  the 
grantor  notified  the  grantee  that  the  condition 
was  broken,  and  ordered  him  to  quit  the  prem- 
ises. Bat  afterwards  he  received  his  propor- 
tion of  the  produce  actually  raised,  though  the 
farm  was  badly  managed.  The  grantee  then 
sold  the  land,  subject  to  the  condition.  Here- 
upon it  was  held,  that  here  was  a  sufficient 
entry  for  condition  broken;  that  the  accept- 
ance of  the  produce  was  no  waiver  of  the 
breach  in  the  non-payment  of  the  money; 
and  that  this  forfeiture  was  not  within  the  pro- 
visions of  Stat,  of  Maine,  of  1821,  c.  50,  \  2, 
the  land  not  having  been  granted,  by  way  of 
pledge,  by  the  party  seeking  relief.  Frost  v. 
ButUr,  7  Greenl.  225.  Whether  the  case  of 
such  tenant  is  within  the  equity  powers  vested 
in  the  coart  by  stat.  1830,  c.  462,  puere.  ib. 


ESTOPPEL. 

I.  General  Prindptes  of  Estoppel. 

II.  Estoppels  by  Deed,  fye. 

III.  Estoppels  hy  Matter  of  Record. 

IV.  Estoppels  in  Pais. 

V .    Pleading  and  Proof  of  an  Estoppel. 

1 .    General  Principles  of  Estoppel. 

1 .  Estoppel  does  not  lie  against  the  sovereign 
power.  Tkus  it  is  competent  for  the  state, 
succeeding  to  the  royal  rights,  to  show  that 
nothing  passed  by  the  king's  grant  of  lands 
which  he  had  previously  granted  to  another. 
Tai^  V    Shufford,  4  Hawk,  116. 

2.  The  government  of  the  United  States  is 
sot  ordinarily  bonnd  by  an  estoppel.  Johnson 
V.  Umled  States,  5  Mason,  425.  But  a  state  may 
be  estopped  by  the  acts  of  its  legislature.  End- 
fdd  ▼.  Permit,  5  N.  Hamp.  280. 

3.  Recitals  in  a  patent  from  the  state  do  not 
estop  one  claiming  by  a  title  prior  to  the  patent. 
Weidman  t.  Kohr,  4B.&K.  174. 

4.  A  reeolve  of  the  commonwealth,  fixing  the 
toonadaries  of  certain  lands,  estops  the  common- 


wealth from  denying  those  boundaries.     Com- 
monwealth V.  Ptjepscut  Proprietors,  10  Mass.  155. 

5.  The  commonwealth,  having  granted  lands 
to  aliens,  is  estopped  by  its  own  deed  from  set- 
ting up  this  alienage  as  a  ground  of  recovery 
of  the  lands.  Commonwealth  v.  Andre,  3 
Pick.  224. 

6.  Estoppels  are  not  to  be  favored.  Leicester 
V.  Rehoboth,  4  Mass.  180.  Sridgewater  v.  Dart' 
moiUh,  4  Mass.  273.  Owen  v.  Bartholomew,  9 
Pick.  520. 

7.  An  estoppel  must  be  certain  to  everv  in- 
tent, and  precise  and  clear.  Lajoye  v.  Pnman, 
3  Mis.  529. 

8.  One  who  is  not  bound  by,  cannot  take  ad. 
vantage  of,  an  estoppel.  Lansing  v.  Montgon^ 
ery,  2  Johns.  382.  It  must  be  reciprocal  and 
certain  to  every  intent.  Boiling  .v.  Mayor,  3 
Rand.  563. 

9.  An  executor  sold  lands  under  a  devise. 
A  jury  confirmed  the  judgment  of  the  ordinary 
refusing  probate  to  the  will.  In  a  suit  against 
the  purchaser  for  the  purchase  money,  the  judg- 
ment of  the  ordinary,  thus  affirmed,  was  held  no 
estoppel  against  a  suit  by  the  executor.  Cros^ 
land  V.  Murdoch,  4  M'Cord,  217. 

10.  A  recital,  to  amount  to  an  estoppel,  must 
come  from  the  party  to  be  estopped,  and  not 
from  his  opponent.  Miller  v.  Bagwell,  3 
M'Cord,  429. 

11.  Parties  and  privies  alone  are  estopped  by 
deed  or  by  pleadings.  They  alone  can  take  ad- 
vantage of  an  estoppel.  Braintree  v.  Hingham, 
17  Mass.  432.  Worcester  v.  Green,  2  Pick.  425. 
Langer  v.  Fdton,  1  Rawle,  141.  Griggs  v. 
Smith,  7  Halst.  22. 

12.  A  person  is  always  estopped  by  his  own 
deed,  and  will  not  be  allowed  to  aver  any  thing 
in  contradiction  of  what  he  has  once  solemnly 
and  deliberately  avowed.  Lajoye  v.  Priman,  3 
Mis.  529. 

13.  A  sheriff's  deed  of  a  defendant's  land  is 
an  estoppel  against  the  defendant,  as  would  be 
his  own  deed.    O'Jfeal  v.  Duncan,  4  M'Cord,  246. 

14.  Parties  and  privies  are  estopped  by  re- 
citals contained  in  a  deed.  SteuHirt  v.  Butler,  2 
S.  <&  R.  381.  Jackson  v.  Parkhurst,  9  Wend. 
209.  And  the  principle  applies  to  the  recital  of 
one  deed  in  another.  Carver  v.  Jackson,  4  Pet- 
1.     Crane  v.  Morris,  6  Pet.  598. 

15.  But  a  recital  in  a  deed  which  is  inopera- 
tive, does  not  work  an  estoppel.  Wallace 
V.  Miner,  6  Ham.  366. 

16.  And  where  it  appears,  in  that  which 
would  otherwise  work  the  estoppel,  that  the  act 
or  deed  is  void,  the  party  is  not  estopped  from 
showing  the  truth.  Sinclair  v.  Jackson,  8 
Cow.  543. 

17.  Thus  a  warranty,  contained  in  a  deed, 
void  for  champerty,  is  no  estoppel  to  the  heirs 
of  the  grantor.  KerchewU  v.  Triplett,  1  A.  K. 
Marsh.  493. 

18.  A  recital,  in  a  traverse  bond,  that  an 
obligor  had  traversed  the  inquisition,  estops  him 
from  denying  the  fact.  Wayman  v.  Taylor,  1 
Dana,  527. 

19.  Where  a  person  conveys  land,  in  which 
he  has  no  interest  at  the  time,  but  afterwards 
acquires  a  title  to  the  same  land,  he  will  be 
estopped  from  claiming,  in  opposition  to  his  deed, 
from  the  grantee,  or  any  person  deriving  title 
under  the  grantee.  Jackson  v.  Murray,  12  Johns. 
201.     Stevens  v.  Stevens,  13  Johns.  316. 

20.  The  recital  of  a  lease,  in  a  deed  of  release, 
operates  as  an  estoppel,  and  binds  parties  and 
privies,  in  blood,  in  estate,  and  in  law ,  but  does 
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not  estop  strangera,  or  those  claiming  under  an 
adverse  or  anterior  title  to  the  deed.  Carver  v. 
Jackson^  4  Pet.  1. 

21.  A  party  is  estopped  by  an  express  ac- 
knowledgment in  his  covenant;  unless  it  be 
shown  to  have  been  procured  by  firaud.  J^orton 
V.  Sanders,  7  J.  J.  Marsh.  12. 

22.  A  party  cannot  set  up  a  title,  in  another 
person,  contrary  to  a  recital  in  his  own  deed. 
Denn  v.  Brewer,  Coze,  172. 

23.  Under  Kentucky  sUt.  of  1801,  a  party 
may  impeach  the  consideration  of  his  deed. 
Burdit  Y.  BurdU,  2  A.  K.  Marsh.  143. 

24.  An  estoppel,  against  an  estoppel,  seta  the 
matter  at  large.  Carpenter  v.  Thompson,  3  N. 
Hamp.  204. 

25.  A  party  cannot  be  estopped  from  plead- 
ing  the  general  issue.  Fry  r.  Cook,  2  Aik. 
342. 

26.  A  party  is  not  estopped  from  maintaining 
an  action,  uthough  it  be  in  violation  of  an 
executory  covenant.  Gibson  v.  Gibson,  15 
Mass.  10(5. 

27.  Where  a  person,  holding  possession  of 
land  under  an  executory  contract  of  purchase, 
is  evicted  and  turned  out  of  possession  by  a  writ 
of  ludfere  facias,  on  an  adverse  claim,  ne  may 
purchase  such  adverse  claim,  and  assert  the 
same  against  his  former  vendor.  Chiles  v. 
Bridges,  Litt.  Sel.  Cas.  420. 

28.  A  person  coming  into  possession  of  land 
under  an  executory  contract  of  purchase,  will 
not  be  permitted  to  set  up  an  outstandinff  elder 
grant  against  his  vendor.  Hamilton  v.  Taylor, 
Litt.  Sel.  Cas.  444.  The  acknowledgment  of 
such  vendee,  that  he  entered  under  such  a  con- 
tract, may  be  proved,  without  producing  the 
contract,  xb. 

29.  A  vendee  who  enters  upon  land  under  an 
executory  contract,  and  afterwards  sues  upon 
his  tiUe-bond,  and  obtains  satisfaction,  on  eject- 
ment brought  against  him,  is  estopped  to  deny 
vendor's  Utle.  Fowler  v.  Woodyard,  6  J.  J. 
Marsh.  606. 

30.  In  trespass,  one  .bound  by  an  estoppel  can- 
not prove  a  superior  title  in  a  stranger.  Sikes 
V.  Basnight,  2  Dev.  &  Batt.  157. 

31.  In  a  real  action,  a  disclaimer  estops  the 
tenant  from  denying  the  title  set  forth  in  the 
demandant's  wnt.  Frescott  v.  Hutchinson,  13 
Mass.  439. 

32.  To  pass  an  estate  by  estoppel,  the  party 
must  have  a  right  to  pass  it  by  a  direct  convey- 
ance.    DotLgaty.  Fryer,  3  Mis.  40. 

33.  The  doctrine  of  estoppel,  or  the  principle 
of  legal  policy  which  forbids  a  party  from  deny, 
ing  the  title  under  which  he  has  received  a  con- 
veyance, does  not  apply  as  between  vendor  and 
vendee,  especially  where  the  latter  has  not  re- 
ceived possession  from  the  former.  Blight  v. 
Rochester,  3  M'Cord,  535. 

34.  Where  the  tenant,  in  a  writ  of  entry,  has 
disclaimed  all  title  to  the  demanded  premises,  it 
is  an  estoppel  to  him  and  his  assignees  to  set  up 
any  claim  to  the  land,  which  he  had  at  the  time 
of  the  disclaimer,  against  the  demandant  and 
his  assignees;  nor  will  an  agreement,  made 
after  the  disclaimer,  by  the  demandant,  to  pur- 
chase all  the  right  of  the  tenant  in  the  land,  set 
the  estoppel  at  large.  Hamilton  v.  Elliot,  4  N. 
Hamp.  182. 

35.  In  a  contest  for  town  lots,  both  parties 
claiming  under  the  trustees,  the  defendant  is 
estopped  to  deny  the  right  of  the  trustees,  or  to 
set  up  an  outstanding  title.  M*Clain  v.  Gregg, 
2  A.  E.  Marsh  454. 


36.  Where  a  will  recites  a  conveyance  to  an 
heir,  another  heir,  claiming  under  the  same  will, 
is  estopped  from  denying  such  conveyance. 
Denn  v.  ComeU,  3  Johns.  Cas.  174 

II.   Estoppels  by  Deed,  ^. 

37.  A  party  who  has  executed  a  deed  is 
thereby  estopped  from  denying,  not  only  the 
deed  itself,  but  every  fact  which  it  recites ;  and 
all  persons,  claiming  under  and  through  the 
party  estopped,  are  bound  by  the  estoppel. 
Stow  V.  Wyse,  7  Conn.  214.  'Therefore,  where 
a  person  executed  a  deed  in  behalf  of  a  manu- 
facturing corporation,  and  therein  declared  that 
he  was  empowered,  by  a  vote  of  the  company, 
to  execute  such  deed,  such  person,  as  also 
those  claiming  under  his  deed,  are  estopped  to 
deny  that  he  was  thus  empowered,  ib.  M*Dom^ 
old  V.  King,  Coxe,  432. 

38.  The  grantor  in  a  deed  is  estopped  to  denv 
his  grant,  and  his  title  to  the  estate  conveyed. 
Wilkinson  v.  Scott,  17  Mass.  249,  257.  But  not 
the  consideration  expressed,  ib.  17  Mass.  249 
Davenport  v.  Mason,  15  Mass.  85.  But  see  Chri» 
wold  V.  Messenger,  6  Pick.  517. 

39.  A  partition  deed  operates  as  an  estoppel 
between  the  parties  and  persons  claiming  under 
them.    Jackson  v.  Hasbrouck,  3  Johns.  ^1. 

40.  Accepting  a  deed  from  a  grantor  acts  as 
an  estoppel.    Murphy  v.  BameU,  1  Law  Rep.  1 06. 

41.  One  who  conveys  land,  without  having  a 
title,  is  estopped  from  claiming  it  if  he  afterwards 
acquires  a  tiUe.  Brown  v.  M  Cormick,  6  Watts, 
60.  Reeder  v.  Craig,  3  M'Cord,  411.  Miller  v. 
Bagwell,  ib.  429.  His  heirs  are  also  estopped. 
M'TviUiams  v.  Msly,  2  S.  &  R.  507. 

42.  A  recorded  deed  of  land,  in  which  the 
grantor  has' no  interest,  but  to  which  he  after- 
wards  acquires  title  by  descent  or  purchase, 
passes  an  interest  and  a  title  by  estoppel,  &om 
the  moment  such  estate  comes  to  the  grantor, 
against  him,  those  claiming  under  him,  and 
strangers  coming  in  after  the  estoppel.  Somes 
V.  Slanner,  3  Pick.  52. 

43.  A  grants  land  to  B,  in  fee,  with  warranty, 
and  then  mortgages  the  same  to  C  without 
notice  of  the  former  conveyance,  C's  deed  being 
recorded  first.  After  B's  deed  is  recorded,  U 
assigns  the  mortgage  to  the  demandant,  who 
releases  to  A,  and  at  the  same  time  takes  back 
from  him  a  new  mortgage  with  warranty.  B  dies, 
leaving  A  and  the  tenant  his  heirs,  having  been 
in  possession  during  the  time  of  all  these  con- 
veyances. Held,  that  the  release  to  A  operated, 
by  estoppel,  a  discharge  of  the  first  mortgage. 
Somes  V.  Skinner,  3  rick.  52.  But  when  ue 
land  came  to  A  and  the  tenant  by  descent,  the 
demandant  took  A's  moiety  by  estoppel,  by 
virtue  of  the  second  mortgage,  w. 

44.  A  right  to  recover  in  a  real  action  is  not 
barred  by  a  deed  purporting  to  be  a  conveyance, 
but  by  which  the  right  does  not  pass,  unless  by 
way  of  estoppel,  as  between  the  parties  thereto. 
WoUot  V.  Knight,  6  Mass.  418.  Rieker  ▼.  JJom, 
14  Mass.  137. 

45.  A  wife,  joining  her  husband  in  a  deed  of 
her  land,  is  estopped  by  her  covenants  therein. 
Colcord  V.  Swan,  7  Mass.  291. 

46.  In  an  action  of  debt  by  the  assignee  of  a 
reversion,  for  rent  reserved  by  deed  indented, 
a  parol  agreement,  made  before  the  demise, 
between  the  lessor  and  lessee,  was  pleaded,  bj 
which  the  rent  was  agreed  to  be  paid  in  a  par. 
ticular  way,  and  averred  to  be  paid  in  that  VDo/y 
The  lessee  was  not  estopped  by  his  covenants 
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from  proTin^  the  parol  agreement.     FarUy  r. 
TlkompsoHj  15  Maas.  18. 

47.  The  grantor  in  a  deed  with  general  war- 
ranty, acknowledging  a  consideration  paid,  is 
estopped  thereby  from  showing  a  want  of  title 
in  himself.     EwUik  y.  Crouch^  15  Mass.  307. 

48.  A  grantee  in  a  deed  is  not  estopped  from 
denying  the  seisin  of  hts  grantor.  SnuUl  r. 
Procter^  15  Mass.  495. 

49.  Reference  to  a  note  in  the  condition  of  a 
mortgage  does  not  estop  the  mortgagee  to  prore 
that  no  such  note  was  given.  Parker  y.  Parker^ 
17  Mass.  370. 

50.  A  grantor  and  his  heirs  are  estopped,  by 
the  grantor's  deed,  conreyinff  land  bounded 
south  and  west  on  a  street,  to  deny  that  there  is 
a  street  to  the  extent  of  the  land  on  those  two 
sides.     Parker  y.  Smith,  17  Mass.  413. 

51.  An  executor's  bond,  to  pay  the  debts  and 
legacies  of  the  testator,  estops  him  to  deny  a 
sufficiency  of  assets.  StebHns  r.  Smith,  4  Pick. 
97. 

52.  If  two  tenants  in  common  grant  license 
to  erect  a  dam  on  their  land  held  in  common, 
each  of  them  is  estopped  to  claim  damages  for 
an  injury  occasioned  thereby  to  land  held  by 
him  in  severalty.  Francis  y.  Boston  ^  Rozbury 
Mill  Corporation,  4  Pick.  365. 

53.  The  obliffors  in  an  administration  bond 
are  estopped  thereby  to  deny  the  administra- 
tor's appomtment.     Cutler  y.  Dickinson,  8  Pick. 

386. 

54.  A  party  executing  an  assigrnment,  contain- 
ing a  release  to  the  debtor,  is  estopped  thereby 
to  deny  that  he  knew  it  contained  a  release. 
Parsons  y.  Gloucester  Bank,  10  Pick.  533. 

55.  A,  paying  quitrent  on  land,  charged  there- 
with in  a  deed  to  B,  which  deed  conyeys  anoth- 
er parcel,  is  not  estopped  thereby  to  show  his 
disseizin  of  B,  as  to  the  other  parcel.  Tyler  y. 
Hammond,  11  Pick.  193. 

56.  One  holding  a  yested  interest  and  a  con- 
tingent interest  in  land,  and  conveying  by  deed, 
wiui  warranty,  **  his  right,  title,  and  interest " 
therein,  passes  his  yested  interest  only  by  the 
deed,  and  is  not  estopped  thereby  to  claim  his 
contingent  interest  when  it  becomes  vested. 
Blauchard  v.  Brooks,  12  Pick.  47. 

57.  A  covenant,  in  a  deed,  that  the  grantor 
will  warrant  against  all  persons  claiming  under 
him,  does  not  estop  him  from  setting  up  any  ti- 
tle subsequently  acquired  by  him  ;  but  it  is  oth- 
erwise where  tbere  is  a  general  covenant  of  war- 
ranty against  all  lawfcQ  claims.  Comstoek  v. 
Smith,  13  Pick.  116. 

58.  If  a  grantee,  with  notice  of  a  prior  unregis- 
tered deed,  convey  to  a  second  grantee  with 
notice,  both  are  concluded  ftom  setting  up  the 
subsequent  deed  against  the  prior  unregistered 
deed.     Adams  v.  Cuddy,  13  Pick.  460. 

59.  In  an  action  for  breach  of  covenants  of 
seizin  and  right  to  convey,  the  plaintiff  is  not 
estopped  to  deny  the  defendant's  seizin  and 
right  to  convey,  by  an  assignment  to  the  defend- 
ant, on  the  back  of  a  prior  deed  of  the  defendant 
to  him,  in  these  words :  <*  Whereas  the  within- 
named  S.  has  executed  another  deed  of  the 
san&e  premises,  to  be  delivered  to  me  upon 
the  assignment  of  this  conveyance  to  him,  I  do, 
therefore,  in  consideration  thereof,  reassign  and 
convey  to  the  said  Strong,  and  his  heirs,  the 
within-described  premises."  Smith  v.  Strong, 
14  Pick.  128. 

GO.  In  an  action  for  breach  of  covenants  of 
seisin    and   warranty,  by  the  assignee  of  the 
grantee,  the  grantor  pleaded  that  he  was  not 
▼oi,.  II.  26 


seised  at  the  time  of  the  eiecution  of  the  desd, 
and  the  assignee  took  issue  on  the  fact.  It  was 
held  that  Uie  assignee  had  thus  waived  his 
right  to  object  that  Sxe  grantor  w^  estopped  by 
his  deed  to  deny  his  seisin,  and  that  the  jury 
were  at  liberty  to  find  the  truth.  Bartholomem 
V.  Candee,  14  Pick.  167. 

61.  The  guardian  of  a  person  non  etpnpos  men^ 
tis  sold  certain  real  estate  belonging  to  his 
ward,  under  a  license  of  court,  and  conveyed 
the  same,  with  a  covenant  that  he  was  duly  au> 
thorized  to  sell  the  granted  premises.  It  was 
held  that  the  guardian  was  'estopped,  by  such 
covenant,  from  setting  up  a  claim  in  his  own 
right  to  any  portion  of  such  real  estate,  under 
a  previous  conveyance  to  him  in  his  own  right. 
Heard  v.  HaU,  16  Pick.  457. 

62.  If  one,  in  consideration  of  a  sum  of  money, 
bargain  and  sell  land,  and  in  the  deed  of  convey- 
ance acknowledge  the  receipt  of  the  purchasd 
money,  when  in  truth  no  money  was  paid,  yet 
the  bargainor  is  estopped  by  the  deed  to  say  the 
contrary.     Steele  v.  Jidams,  1  Greenl.  1. 

63.  If  the  principal,  in  a  letter  of  attorney 
under  seal,  give  it  a  false  anterior  date,  for  the 
purpose  of  legalising  prior  acts  of  the  attorneyi 
he  is  estopped  to  aver  that  it  was  in  fact  execu- 
ted at  a  subsequent  period.  MUUken  v.  Coomhs^ 
1  Greenl.  343. 

64.  The  covenant  of  lawful  seisin  in  feof  and 
good  right  in  the  grantor  to  convey,  does  not 
operate  to  estop  him  from  setting  up  an  after* 
acquired  title,  in  himself,  against  the  grantee. 
JiUen  v.  Saytoard,  5  Greenl.  227. 

65.  The  acknowledgment  of  payment  of  the 
consideration  money,  in  a  deed  of  conveyance, 
docs  not  estop  the  grantor  from  showing  that  a 
part  of  the  money  was  left  in  the  hands  of  the 
grantee,  to  be  applied  to  the  grantor's  use. 
Sehillinger  v.  M^Cann,  6  Greenl.  364. 

66.  A  covenant  that  neither  the  grantor  nor 
his  heirs  shall  make  any  claim  to  the  land  con- 
veyed, though  not  technicall]^  >>  warranty,  is  a 
covenant  real,  which  runs  with  the  land,  and 
estops  the  grantor.  And  wherever  the  grantor 
is  estopped,  all  claiming  under  him  are  estopped 
also.  Fairbanks  v.  Williamson,  7  Greenl.  96. 
The  extent  of  an  execution  raises  an  estoppel, 
as  much  as  if  the  conveyance  were  made  by 
deed.  ib. 

67.  One  holding  under  a  conveyance  in  fee, 
from  the  husband  of  the  demandant  in  dower,  is 
estopped  from  controverting  the  seisin  of  the 
husband.     Hains  v.  Gardner,  1  Fairf.  363. 

68.  One  is  not  estopped  from  setting  up  a  title 
by  disseizin  in  a  lot  of  land  extending  beyond 
the  thread  of  the  river,  acquired  subsequently 
to  his  taking  a  deed  bounding  him  by  the  river. 
Kinsell  v.  Daggett,  2  Fairf.  309. 

69.  Where  a  lease  for  years  is  made  by  indent- 
ure, the  lessee  is  estopped  only  during  the  term 
to  deny  the  title  of  the  lessor.  Carpenter  y 
Thompson,  3  N.  Hamp.  204. 

70.  Where  P.  conveyed  to  N.  certain  land, 
described  as  <*  being  the  same  premises  men- 
tioned in  a  mortgage  deed  "  of  T.  to  P.  j  and  N. 
brought  a  writ  of  entry  against  T.*  as  assignee 
of  P.,  declaring  upon  said  conveyance  from  T. 
to  P.  as  a  mortgage,  and  obtained  judgment;  it 
was  held,  that  N.  was  not  estopped  to  say  Uiat 
said  conveyance  was  not  a  mortgage,  in  an  ac- 
tion brought  by  P.  against  N.  for  not  entering 
up  judgment  against  T.  as  upon  a  mortgage. 
Porter  v.  J^elson,  4  N.  Hamp.  130. 

71.  A  grantor  is  not  estopped  to  say  that  debts 
due  the  grantee  ar«  paid  by  a  deed,  bseause  tlte 
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deed  acknowledges  the  receipt  of  a  coneidera- 
tion.     Buffum  ▼.  Green,  5  N.  Hamp.  71. 

73.  A  conyeyed  a  tract  of  land  to  B,  and  took 
from  him  his  bond  to  reconvey  upon  the  pay- 
ment of  a  certain  sum.  A  then  conyeyed  to  C, 
with  warranty  against  all  persons  claiming  by, 
through,  or  under,  A.  Afterwards,  C,  haying 
the  bond  given  by  B  to  A,  paid  A  the  amount, 
and  took  a  deed  of  the  land  in  the  name  of  A. 
D,  a  creditor  of  A,  then  extended  his  execution 
upon  the  land  as  the  land  of  A.  It  was  held, 
that  he  was  estopped,  by  the  warranty  of  A,  to 
claim  the  land  as  against  C.  KimlMdl  y.  Blais- 
dell,  5  N.  Hamp.  533. 

73.  The  conyeyance  of  land  hj  one  against 
whom  there  is  an  adyerse  possession  is  yoid  at 
common  law ;  but  no  estoppel  is  created  thereby 
in  behalf  of  the  defendant  in  possession,  if  he  be 
a  stranger.  Jackson  v.  Brinekerhoff,  3  Johns. 
Cas.  lOJ. 

74.  Where  a  person  executed  a  coyenant,  in 
which  reference  was  made  to  a  schedule  an- 
nexed, subscribed  by  the  coyenantor,  and  it  ap- 

E eared  that  the  schedule  annexed  was  signed 
Delano  &  Burnham,  and  the  agreement  was 
signed  Andrew  Burnham ;  held,  Uiat  the  coye- 
nantor, haying  admitted,  by  his  coyenant,  that 
his  name  was  subscribed  to  the  schedule,  was 
estopped  to  deny  that  Delano  and  Burnham  did 
not  include  his  name,  or  to  allege  a  misnomer, 
in  ayoidance  of  his  coyenant.  Smith  y.  Bum- 
ham,  9  Johns.  306. 

75.  A  claimed  title  to  land  under  the  S.  patent ; 
and  B,  claiming  the  same  land  under  the  K.  pat- 
ent, executed  a  release  to  A  of  the  same  land  to 
which  he  claimed  title.  A  then  brought  an  ac- 
tion against  B  for  a  breach  of  the  coyenant  of 
seizin,  on  the  ground  that  the  land  was,  in  fact, 
within  the  S.  patent,  and  that  therefore  the  de- 
fendant was  not  seized,  &c.  Held,  that  the 
plaintiff,  by  accepting  the  conyeyance  from  the 
defendant,  was  estopped  from  alleging  that  the 
land  released  to  him  did  not  lie  within  the  K. 
patent,  or  that  the  defendant  was  not  seized  of 
the  land  in  consequence  of  the  prior  seizin  of 
the  plaintiff  under  the  S.  patent,  which  was  the 
oldest.    Fiteh  y.  Baldtoin,  17  Johns.  161. 

*'76.  Although  the  testator,  at  the  time  of 
making  the  will,  had  no  legal  estate  in  the 
premises,  the  grantees  in  the  deed,  and  those 
claiming  under  them,  are  estopped  from  setting 
up  any  title  inconsistent  with  that  conyeyed 
thereby.    Jackson  y.  Ireland,  3  Wend.  99. 

77.  Although  a  coyenant  of  warranty  would 
bar,  by  way  of  estoppel,  the  heir  and  his  issue 
from  setting  up  title  to  the  estate,  such  estoppel 
does  not  a^ct  the  purchaser  under  a  judgment 
entered  preyious  to  the  conyeyance  creating  the 
estoppel.     Jackson  y.  Bradford,  4  Wend.  619. 

78.  A  party  claiming  under  a  warranty  deed 
from  a  stranger,  cannot  say  he  is  tenant  in  com- 
mon with  the  plaintiff.  Siglar  y.  Van  Riper,  10 
Wend.  414. 

79.  A  mort^ragor  is  estopped  from  denying 
that  he  had  title  at  the  time  of  executing  the 
same;  nor  can  he  set  up  title  in  a  stranger. 
Barber  y.  Harris,  15  Wend.  615. 

80.  Where  lands  are  located  and  suryeyed  by 
the  ancestor,  and  conyeyed  by  him  without  hay- 
ing obtained  a  patent  therefor ;  if  his  heirs,  as 
such,  take  out  a  patent  for  the  lands,  they  take 
by  descent,  and  not  by  purchase,  and  are  es- 
topped to  deny,  the  yalidity  of  their  ancestor's 
title.     Bond  y.  Swearingen,  1  Ham.  395. 

81.  The  grantor  of  land  is  estopped  by  his 
dteed  from  setting  up  a  title  under  a  patent  made 


to  himself;  neither  can  his  heirs,  nor  any perMNi 
clainiing  under  him,  question  the  title  of  th« 
grantee  on  the  ground  that  the  patent  is  subse- 
quent to  the  date  of  the  deed.  Allen  y.  Parish, 
3  Ham.  107. 

82.  Where  a  deed  of  conyeyance  is  not  suffi- 
cient to  pass  the  legal  estate,  a  coyenant  of  war- 
ranty of  title,  contained  therein,  does  not  estop 
the  grantor.    Patterson's  Lessees,  5  Ham.  190. 

83.  A  party  is  estopped  from  denying  a  title 
which  is  recognized  in  a  deed  under  which  he 
claims.     Hart  y.  Johnson,  6  Ham.  87. 

84.  A  mortgagor  is  estopped  to  dispute  a  title 
deriyed  under  his  mortgage,  or  to  allege  any 
thing  in  opposition  to  a  claim  founded  on  it,  or 
to  set  up  an  outstanding  title  to  defeat  an  action 
upon  the  mortgage.  Den  y.  Van  Jfess,  5  Halst. 
102. 

85.  In  Connecticut,  a  deed  of  release  does  not 
estop  the  releasor  to  claim  the  right  which  it 
purports  to  conyey.     Dart  y.  Dart,7  Conn.  250. 

86.  An  administrator,  under  authority  of  pro- 
bate, sells  to  £.  certain  lands  of  the  intestate, 
and  by  deed  conyeys  to  C.  a  special  priyile^e 
of  conyeying  a  part  of  the  water  of  a  brook, 
across  other  adjoining  lands  of  the  intestate, 
upon  the  lands  sold.  The  land  on  which  this 
privilege  existed  was  afterwards  legally  distrib- 
uted to  the  administrator,  as  heir  at  law  of  the 
intestate.  The  administrator  then  conyeyed  it 
by  deed,  without  any  reservation  of  the  privi- 
lege he  had  granted  to  C.  After  sundry  con- 
veyances, the  title  to  the  land  distributed  to  the 
administrator  became  vested  in  the  defendant, 
and  the  title  of  the  land  sold  by  him  as  adminis- 
trator became  vested  in  £.  In  an  action  brought 
by  £.  against  D.  for  obstructing  the  water  flow- 
ing through  the  defendant's  land,  it  was  held, 
that  the  defendant  was  estopped  to  deny  the 
riffht  of  the  administrator  to  grant  the  special 
privilege  as  set  forth  in  his  deed  to  C.  Coe  v. 
TalcoUy  5  Day,  88. 

87.  Where  land  was  purchased  with  a  right 
of  way  supposed  to  be  appurtenant,  and  a  price 
paid  in  proportion,  the  grantor  is  estopped  frx>m 
denying  such  right  of  way.  Ewing  v.  DesUver, 
8  S.  &  R.  92. 

88.  A  purchaser  from  a  person  who  has  pre- 
viously conveyed  the  estate  to  a  trustee,  by  deed 
duly  recorded,  is  estopped,  at  law,  from  impugn- 
ing, on  the  ground  of  fraud,  a  deed  regularly 
executed  by  the  trustee  to  a  purchaser  from 
such  trustee.      Taylor  v.  King,  6  Munf.   358. 

89.  The  obligor,  in  a  specialty  which  express^ 
ly  acknowledges  a  consideration,  is  estopped  to 
deny  a  consideration,  or  to  aver  a  different  one, 
unless  he  allege,  and  prove,  fraud  or  mistake. 
Thompson  v.  Bttchanan,  2  J.  J.  Marsh.  416. 

90.  Where  a  bond  recites  a  certain  injunction, 
the  obligee  is  estopped  from  denying  that  there 
was  such  an  injunction,  unless  he  allege  frand 
or  mistake.    Allen  v.  Laicket,  3  J.  J.  Marsh.  164. 

91.  In  an  action  on  an  appeal  bond,  the  obli- 

Sors  are  estopped  to  deny  the  existence  of  a 
ecree  which  they  have  acknowledged,  in  the 
condition  of  the  bond,  to  exist.  KeUar  t.  Bbc- 
ler,  4  J.  J.  Marsh.  655. 

92.  In  an  action  on  an  injunction  bond,  the 
parties  are  estopped,  by  the  bond,  to  deny  that 
there  is  such  a  judgment  as  that  which  the  bond 
describes,  or  to  show  any  other  judgment  than 
that  thus  described.  Stockton  v.  Turner,  7  J.  J. 
Marsh.  192. 

93.  A  vendee,  taking  possession  of  lands  un- 
der a  conyeyance  completed  by  deed,  may  set 
up  another  title,  or  in  any  other  way  question 
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htc  vendor's  title.    Moor%  ▼.  Farrow^  3  A.  K. 
Marah.  41. 

94.  A  defendant  in  ejectment,  who  had  him- 
self conveyed  the  land  to  the  plaintiff,  it  es- 
topped to  deny  that  he  had  title  when  he  con- 
Teyed.     Coz  y.  Lacey,  3  Litt.  334. 

95.  A  deed  to  the  defendant  cannot  estop 
him  from  denying  the  title  of  the  grantor.  Win- 
lock  T.  Hardy,  4  Litt.  272. 

96.  A,  being  tenant  in  tail  of  the  land  in  dis- 
pute, conveys  the  same  in  fee  with  a  general 
warranty  to  B,  who  had  a  title  to  the  land  by  a 
warrant  and  survey  under  the  proprietaries,  and 
who,  on  such  conveyance  by  A,  went  into  pos- 
session, and  retained  it  ever  afterwards.  In  an 
ejectment,  by  the  issue  in  tail  of  A,  against  B, 
the  latter  is  not  estopped  to  deny  the  validity  of 
the  plaintiff's  title,  and  to  set  up  his  own  par- 
amount title  against  him.  Estoppels  operate 
equally  and  reciprocally.  The  plaintiff's  claim- 
ing per  formam  doni  cannot  be  estopped ;  so 
neither  can  the  defendant.  Gardner  v.  Sharp, 
4  C.  C.  Wash.  609. 

97.  In  an  action  of  dower,  the  tenant  is  es- 
topped from  questioning  the  seizin  of  the  hus- 
bajid  under  whom  he  himself  has  purchased 
and  taken  a  deed.  English  v.  Wright,  Coze,  437. 

98.  In  Pennsylvania,  the  collateral  warranty 
of  the  ancestor  operates  as  sn  estoppel  to  the 
heir.     Kesselman  v.  Old,  4  Dall.  168. 

99.  A  co-devisee,  having  conveyed  away  the 
land  devised  in  fee,  is  estopped  from  becoming 
a  co-plaintiff  with  the  other  devisees  in  an  ac- 
tion to  try  titles  against  the  purchaser  to  whom 
he  sold.    M'Kinme  v.  LHUdohn,  2  N.  &  M.  52. 

IQO.  A  tenant  is  estopped  to  dispute  the  title 
of  his  landlord,  either  by  himself  or  another, 
during  the  existence  of  his  lease  or  tenancy; 
and  vie  same  principle  applies  to  mortgagor 
and  mortgagee,  trustee  and  cestui  que  trust,  and 
generally  to  all  cases  where  one  man  obtains 
possession  of  the  real  estate  of  another  by  a  rec- 
ognition of  his  title.  fFiUison  v.  Watkins,  3 
Pet.  43. 

101 .  A  tenant  is  not  estopped  to  prove  that, 
since  he  entered  under  another,  the  land  has 
been  decreed  to  himself.  Swann  v.  Wilson,  1 
A.  K.  Marsh.  99. 

102.  A  lessee  may  not  deny  the  title  of  his 
lessor;  but  a  contract  intended  to  convey  an 
estate  in  fee,  which  wants  some  legal  formality, 
cannot  estop  the  purchaser  while  it  leaves  the 
seller  free  to  disregard  it.  Hughes  v.  Trustees 
of  durksmUe,  6  Pet.  369. 

103.  If  a  person  in  possession  of  land  be  in- 
dnced^  by  fraud,  to  become  lessee  of  one  having 
BO  claim  to  the  land,  he  will  not  be  estoppeo, 
by  saeh  lease,  to  deny  tenancy.  Bail  v.  Lively, 
2  J.  J.  Marsh.  181. 

104.  A  tenant  in  possession,  acquiring  posses- 
sion nnder  the  plaintiff's  title,  is  estopped  to 
impeach  that  title,  or  to  show  an  elder  outstand- 
ings title  in  another.  Connelly  v.  Chiles,  2  A.  K. 
Marsh.  242.  The  plaintiff's  lessor  having  never 
been  seized,  makes  no  difference  in  the  princi- 
ple, ib. 

105.  Where  it  appears,  on  the  face  of  an  in- 
strament  called  a  lease,  that  the  subject  of  it  is 
a  right  of  dower,  the  rule,  that  the  lessee  or  his 
mmngnee  is  estopped  to  deny  the  title  of  his  les- 
sor, does  not  apply;  nor  is  such  assignee  es- 
topped, by  his  payment  of  rent,  to  deny  that  he 
paid  it  as  assignee  of  the  covenant,  by  statute 
1816,  e.  84.     Croade  v.  Ingraham,  13  Pick.  33. 

106.  A  tract  of  moorland  was  leased,  by  the 
proprietor  of  the  manor  of  R.,  in  1707,  \o  A*  ^n 


fee,  reserving  an  annual  rent,  and  granting  rea- 
sonable estovers  out  of  the  woods  of  the  manor, 
&c.  In  1763,  A  granted  to  his  son  B  a  part  of 
the  premises,  with  common  of  estovers  out  of 
any  part  of  the  moorland  of  A,  and  afterwards 
devised  to  his  sons  C  and  D  the  residue  of  the 
said  tract ;  who,  on  the  death  of  the  devisor,  en- 
tered, and  made  partition.  In  1791,  an  agree- 
ment was  made  between  B,  C,  and  D,  and  other 
tenants  of  the  manor,  with  the  then  proprietor, 
by  which  the  tenants  agreed  to  surrender  or  re- 
lease their  former  leases,  and  take  new  leases 
of  the  proprietor,  at  a  certain  rent;  and  new 
leases  were  accordingly  accepted,  for  their 
respective  lands,  by  B,  C,  and  D.  Held,  tliat  B 
was  thereby  estopped  from  all  claim  under  the 
lease  to  him,  and  that  the  right  granted  to  B, 
to  take  estovers  from  the  other  lands  of  A,  was 
gone.     Springstein  v.  Schermerhom,  12  Johns. 

107.  A  lessee  of  a  farm,  who  fixes  a  boundary 
line  between  himself  and  his  neighbor,  is  so  far 
estopped  from  showing  that  such  line  was  erro- 
neously settled,  that  he  cannot  maintain  trespass 
against  his  neighbor  for  taking  and  carrying 
away  crops  put  in  by  him,  on  the  assumption 
that  the  line  agreed  upon  between  them  was 
the  true  one.     Dewey  v.  Bordwell,  9  Wend.  65. 

108.  In  an  action  of  ejectment  to  recover  pos- 
session, by  a  lessor  from  a  lessee,  he  is  estopped 
to  deny  the  plaintiff's  title.  Holmes  v.  Kenr 
nedy,  1  Root,  77. 

109.  Tenant  for  life,  purchasing  an  adverse  ti- 
tle without  the  consent  of  the  reversioner,  is  es- 
topped, together  with  his  children  and  all  claim- 
ing under  him  or  them,  from  controverting  the 
reversioner's  right  of  possession.  Caufman  v. 
Presbyterian  Church,  6  Binn.  59. 

110.  A  lease  of  a  lot  of  land,  for  a  valuable 
consideration  received  of  a  society,  was  execu- 
ted to  E.  G.,  the  minister  of  that  society,  for  the 
use  and  benefit  of  the  ministry,  during  the  les- 
sor's natural  life,  and  his  successors'  good  pleas- 
ure ;  it  was  held  that  tiie  society,  not  being  partv 
to  such  lease,  and  having  no  interest  in  the  land, 
was  not  thereby  estopped  to  dony  the  plaintiff's 
title.  Menoin  v.  Camp,  3  Conn.  35.  Held,  also, 
that,  if  the  estoppel  ever  existed,  it  would  have 
determined  upon  the  termination  of  the  lease  by 
the  death  of  £.  G.,  the  lessee.  t2». 


ni.     Estoppels  by  Matter  of  Record. 

111.  If  the  demandant,  in  a  writ  of  entry,  has 
demanded  a  freehold,  and  the  tenant  has  plead- 
ed the  general  issue,  he  is  estopped  by  the  rec- 
ord from  proving  a  tenancy  at  will.  Kelleran  v. 
Broutn,  4  Mass.  443. 

112.  Plaintiff,  alleging  in  his  declaration  the 
incorporation  of  the  defendants,  is  estopped  to 
deny  that  they  had  a  charter.  Hinsdale  v. 
Lamed,  16  Mass.  65. 

113.  The  assignee  of  a  mortgagor,  in  a  writ 
of  entry  for  the  possession  of  the  mortgaged 
premises,  is  estopped  by  a  former  judgment 
establishing  the  title,  rendered  in  a  suit  by 
tlie  mortgagee  against  the  mortgagor,  for  the 
recovery  of  the  same  premises.  Adams  v. 
Barnes,  17  Mass.  365. 

114.  A  town  having  brought  trespass  qu.  d, 
against  a  defendant,  and  he  showing  title,  and 
the  town  producing  the  records  of  a  suit  be- 
tween persons  through  whom  the  defendant 
(but  not  the  town)  claimed,  by  which  it  ap- 
peared the  defendant  had  no  title ;  it  was  held, 
that  the  judgment  therein  rendered  was  not  an 
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Mtoppel    upon    the   deftndant.      Wwcuttr  t. 
Greets  8  Piek.  425. 

115.  One  who  has  paid  money  into  court, 
upon  a  q^uMtwn  mtruit  count,  is  estopped  to 
denj  the  contract  as  alleged.  Huntington  v. 
Mi^erUan  Bank,  6  Pick.  340. 

116.  Proving  a  debt,  and  receiving  a  dividend, 
under  an  unconstitutional  insolvent  law,  does 
not  estop  the  party  to  deny  that  he  assented  to 
the  insolvent's  discharge.  Kimberly  v.  Ely,  6 
Pick.  440. 

117.  A  verdict  that  the  demandant,  when  he 
took  the  deed  under  which  he  claimed,  knew  of 
a  prior  deed  of  the  same  land  to  the  tenant,  does 
not  estop  the  demandant  to  deny  that  there  was 
such  a  prior  deed,  fipoonsr  v.  Davis,  7  Pick. 
147. 

118.  A  tenant  in  a  writ  of  entry,  claiming  a 
fee  unBUOcessfuUy  under  the  general  issue,  is 
not  estopped  to  claim  an  easement  in  the  prem- 
ises.    TWer  V.  Hammond,  11  Pick.  193. 

119.  If  a  town  way  has  not  been  legally  laid  out, 
and  a  return  thereof  made  in  writing  under  the 
hands  of  the  selectmen,  the  town,  in  an  action 
against  it  for  damages  occasioned  by  a  defect  in 
the  road,  is  not  estopped  from  showing  the  ille- 
gality of  the  location,  notwithstanding  the  road 
has  been  accepted  and  recorded.  Todd  v.  Rome, 
2  Greenl.  55. 

120.  If  an  action  against  the  maker  of  a  note 
be  brought  in  the  name  of  one  only  of  two  joint 
indorsees,  and  judgment  be  had  therein,  they 
are  not  thereby  estopped  to  maintain  a  joint  ac- 
tion against  the  indorser,  as  guarantor  of  the 
same  note.     Coib  v.  LtttZe,  2  Greenl.  261. 

121.  The  equitable  assignee  of  a  chose  in  ac- 
tion is  estopped,  by  the  verdict  and  judgment 
thereon,  in  the  same  manner  as  if  he  were  a 
party  to  the  record.  Rogers  v.  Haines,  3 
Greenl.  362. 

122.  If,  in  an  action  of  trespass  quare  clausum 
/regit,  before  a  justice  of  the  peace,  the  defend- 
ant justifies  under  the  plea  of  title  in  himself, 
and  thereupon  removes  the  cause,  by  recogni- 
zance, into  the  court  of  common  pleas,  where 
he  suffers  judgment  by  default,  before  issue 
joined;  this  judgment  does  not  estop  him 
from  contesting  Uxe  title  of  the  same  plaintiff, 
in  a  writ  of  entry  subsequently  brought  for  the 
same  land.     Green  v.  Thompson,  5  Greenl.  224. 

123.  In  an  action,  by  an  attaching  creditor, 
against  an  officer,  for  negligently  losing  or  mis- 
appropriating property  which  he  had  attached, 
the  officer  is  not  estopped  from  showing  the 
true  value  of  the  property  by  a  judgment  ob- 
tained by  him  against  one  to  whom  he  had 
bailed  the  property,  for  safe  keeping,  such 
bailee  being  msolvent,  and  the  judgment  against 
him  remaining  unsatisfied.  fTs/S  v.  Green.  1 
Fairf.  20. 

124.  A  former  judgment  is  not  an  estoppel 
unless  the  precise  pomt,  which  is  to  create  the 
estoppel,  was  put  in  issue  and  decided;  and 
this  must  appear  from  the  record  alone.  Smith 
V.  ShertDood,  4  Conn.  276.  Thus  a  former  judg- 
ment for  the  defendant,  in  an  action  of  dis- 
seizin, or  the  issue  of  no  wrong  and  disseiTsin,  is 
not  an  estoppel  of  the  plaintiff's  title,  in  an  ac- 
tion of  ejectment,  as  the  judgment  might  have 
been  rendered  on  some  ground  not  involving  the 
question  of  title,  ib, 

125.  Where  it  appeared,  from  the  record  of 
the  court,  that  the  defendant  was  described  as 
'^late  of  N.  in  this  state,  but  now  absconded 
from  this  state,"  and  that  the  defendant,  after 
one  oontinuanoe,  was  defaulted;  and  on  error 


to  reverse  the  judgment  on  such  default,  on  the 
ground  that  the  bond  filed  previous  to  the  issu- 
ing of  the  execution  was  void,  the  defendant  in 
error  pleaded  that,  after  service,  and  before 
the  sitting  of  the  court,  the  defendant  in  ttie 
original  suit  returned  to  the  state;  it  was 
held,  that  the  part^  was  not  estopped  from  al- 
leging the  matter  m  such  plea.  SnUtk  v.  SHU 
man,  8  Conn.  HI. 

126.  Where  A,  a  creditor  of  B,  recover;  from 
C,  on  his  disclosure,  in  the  process  of  foreign 
attachment,  a  sum  of  money  due  from  C  to  a, 
as  the  purchase  money  of  land  conveyed,  he  is 
not  estopped,  in  a  subsequent  suit  by  him 
against  C,  from  showing  that  such  conveyance 
is  fraudulent  and  void,  as  against  creditors. 
WadstDorth  v.  Marsh,  9  Conn.  481. 

127.  A  decree,  in  a  suit  to  which  the  admin- 
istrator was  a  party,  is  not  available  to  estop  a 
purchaser,  under  a  sale  by  order  of  a  court  of 
probate,  who  was  not  a  party  to  it.  CrandaU  v. 
Gallvjt,  12  Conn.  365. 

128.  A  former  judgment  in  ejectment  by  de- 
fault, in  favor  of  the  plaintiff,  creates  no  estop- 
pel to  the  defendant's  title.  Bradford  v.  Brad' 
ford,  5  Conn.  127. 

129.  A  former  judgment,  in  an  action  of  eject- 
ment, wherein  the  plaintiff  declared,  merely, 
that  he  was  *'  well  seized  and  possessed  of  the 
premises,"  will  not  estop  the  defendant,  in  that 
action,  from  setting  up,  in  another  action,  a  title 
in  fee.  ib. 

130.  A  former  judgment  in  ejectment,  arainst 
a  tenant  in  possession,  creates  no  estoppel  to  a 
title  since  acquired  by  him  from  one  who  was 
not  privy  or  party  to  such  judgment,  ib. 

131.  A  and  B,  having  a  controversy,  referred 
the  same  to  arbitrators.  C  appeared  before  the 
arbitrators,  at  the  hearing,  as  B's  agent.  The 
arbitrators  reported  in  favor  of  A,  who  procured 
judgment  on  the  report,  sued  out  an  execution, 
and  caused  it  to  be  extended  upon  land  which 
B  had  conveyed  to  C,  and  then  brought  a  writ 
of  entry  against  C  to  recover  the  land.  It  was 
held  that  C  was  not  estopped,  by  the  judgment, 
to  show  that  there  was  nothing  due  from  B  to 
A.     T%ra3her  v.  Haines,  2  N.  Hamp.  443. 

132.  Where  a  defendant  enrols  the  summons 
left  with  him  in  the  service  of  a  writ,  and  it  ap- 
pears, by  that,  that  he  was  cited  to  appear  at  a 
different  time  and  place  from  those  where  the 
writ  was  returnable,  he  is  not  estopped,  by  the 
sheriff's  return,  to  allege  what  thus  appears  on 
record.     J^elson  v.  Sioett,  4  N.  Hamp.  256. 

133.  A  person  who  gives  a  note  to  a  corpor- 
tion  is  estopped  to  deny  that  there  is  such  a 
corporation.  Con,  Society  v.  Ferry,  6  N.  Hamp. 
164. 

134.  Obligor,  in  a  jail-bond,  is  not  estopped 
from  pleading  nul  tid  record  by  the  recitid,  in 
the  bond,  of  the  rendition  of  the  judgment  and 
the  issuing  of  the  execution,  &c.  StUlman  t. 
Barney,  4  Verm.  187. 

135.  In  special  assumpsit,  the  plaintiff  is  not 
estopped  from  giving  evidence  to  support  his 
claim,  though  it  is  inconsistent  with  the  record 
of  another  action  brought  by  him  against  tlie 
same  defendant.  Hess  v.  Heebie,  4  S.  dk  R. 
246. 

136.  The  sureties  in  the  bond  of  a  sheriff  ex- 
ercising that  office,  are  estopped  to  deny  tl^at 
he  is  sheriff.  MWhorter  v.M'Gehee,  1  Stew. 
548. 

137.  In  trespass  qu,  d.  fr.  by  A  against  B,  the 
defendant  is  not  estopped  to  plead  title  to  tlte 
premises  by  a  former  judgment  against  him  on 


ESTOPPEL. 


205 


a  plea  of  title  in  an  action  by  B  a^^inst  A,  Ibr  a 
fbrmer  trera»8  upon  the  same  land.  Richmond 
T.  HaySj  2  Penn.  492. 

138.  An  officer's  return  on  an  execution,  in 
connection  with  other  facts  in  pais,  cannot  be 
pleaded  specially,  as  matter  of  estoppel  to  the 
officer  to  deny  the  facts  set  forth  therein,  in  an 
action  against  him  to  recover  money  collected 
by  him  under  the  execution.  M* Broom  v.  The 
Governor,  4  Port.  90. 

139.  A  person  whose  land  was  sold  under  a 
fieri  facias  cannot  be  received  as  a  witness  to 
impeach  his  title  to  the  land.  Plummer  ▼.  Lane, 
4  Har.  &  M'Hen.  72. 

140.  The  defendants  in  a  suit  on  a  prison- 
bounds*  bond  are  estopped  from  pleading  that 
the  person  to  whom  it  was  given,  as  jailer,  was 
not,  in  law  and  fact,  jailer  at  the  time.  Crump 
V.  Bennett,  2  Litt.  209. 

141.  An  heir  at  law  may  be  estopped  by  his 
administration  account  rendered  in  the  orphans' 
eoort.     Coulan  v.  Anthony,  4  Teates,  34. 

142.  A  nominal  plaintiff,  in  a  suit  brought  for 
the  benefit  of  his  assignee,  cannot,  by  a  dismis- 
sal of  the  suit  under  a  collusive  agreement  with 
the  defendant,  create  a  valid  bar  against  a  sub- 
seqaent  suit  for  the  same  cause  of  action.  Welch 
v.  MandetiUc,  1  Wheat.  233. 

143.  If  a  person  has,  in  the  acts  of  court,  as- 
serted himself  to  be  part  owner  of  a  privateer, 
he  will  be  estopped,  by  such  acts,  firom  denying 
his  ownership  in  a  subsequent  claim  for  dam- 
ages assessed  against  the  owners  by  the  court. 
ft«  Mary,  1  Mason,  365. 

144.  All  the  parties,  defendants  to  a  bill  of 
foreclosure  in  the  court  of  chancery,  are  es- 
topped from  questioning  the  title  denved  from 
the  decree  of  sale.  Jackson  v.  Hoffman,  9  Cow. 
271.  The  doctrine  of  estoppel  does  not  apply 
except  as  between  the  same  parties,  acting  in 
the  same  character,  ib. 

145.  A  former  decree  in  chancery  operates  as 
an  estoppel  only  as  to  the  facts  put  in  issue  and 
found.  CrandauY.  Gallup,  12  Conn.  26S.  There- 
fore, where  a  bill,  seeking  to  set  aside  a  deed, 
stated  that  the  plaintiff  was  informed  and  be- 
lieved that  P.  executed  the  deed  in  question,  and 
then  proceeded  to  state  facts  to  invalidate  it,  but 
did  not  aver  directly  that  P.  executed  the  deed  ; 
it  waa  held,  that,  the  execution  of  the  deed 
not  being  in  issue,  a  decree,  finding  the  facts 
alleged  in  favor  of  the  defendant,  was  not  avail- 
able to  estop  a  party  claiming  against  the 
deed.  ib.  

(IV.)    Estoppels  in  Pais, 

146.  After  land  is  dedicated  to  public  use,  and 
enjoyed  as  such,  and  private  rights  are  acquired 
in  reference  to  it,  the  original  owner  is  estopped 
to  revoke  such  dedication.  City  of  Cincinnati  v. 
WhUe,  6  Pet.  431. 

147.  A  legatee,  accepting  a  pro  rata  distribu- 
tion of  property,  upon  the  failure  of  sufficient 
estate,  is  estopped  thereby  to  claim  more,  until 
further  estate  is  discovered.  Sheple  v.  Fams- 
^oortk,  4  Mass.  632. 

148.  An  award  being  pleaded  by  a  party,  as 
an  award  made  in  pursuance  of  a  contract  on 
which  the  action  was  brought,  the  party  is  es- 
topped  to  deny  subsequently  that  it  was  made 
at  the  proper  time.  Montague  v.  Smith,  13  Mass. 


149.  In  scire  facias  against  bail,  they  are 
estopped  to  deny  the  arrest  of  the  principal. 
Bean  v.  Parker,  17  Mass.  591. 

150.  Certain  persons  having  done  business  for 


several  years  as  a  corporation,  a  member  thereof 
is  estopped  to  deny  its  validity,  on  the  ground 
that  the  first  meeting  was  not  legally  called. 
Chester  Glass  Co,  v.  Dewey,  16  Mass.  94. 

151.  Where  two  persons  obtained  separate 
patents  for  the  same  invention,  and  afterwards  a 
joint  patent  for  the  same,  it  was  held,  that 
neither  was  estopped  by  the  separate  patent  from 
alleging  that  the  invention  was  joint.  Steams  v. 
Barrett,  1  Pick.  443. 

152.  A  giving  B  a  bill  of  parcels  of  goods,  and 
a  certificate  that  he  held  them  on  storage  for 
B,  is  estopped  to  say  he  never  had  the  goods. 
Otapman  v.  Searle,  3  Pick.  38. 

153.  Taking  toll  upon  a  turnpike  laid  out  over 
an  old  county  road,  estops  the  corporation  to 
deny  their  acceptance  of  it,  or  their  liability  for 
repairs.  Commonieealth  v.  Worcester  Tiimpike, 
3  Pick.  327, 

154.  'An  administratrix,  having  claimed  money 
more  than  20  years  after  the  settlement  of  her 
account,  as  the  property  of  the  intestate,  is  es- 
topped, in  an  action  on  her  bond,  to  deny  that  she 
received  it  as  such.     White  v.  Swain,  3  Pick.  365 

155.  A  man  living  with  a  woman  openly  as 
his  wife,  is  estoppea  to  show,  in  defence  of  an 
action  of  trespass  qu.  d.,  and  to  defeat  an  execu 
tion  against  him  upon  her  property,  that  the 
marriage  is  void  by  reason  of  consanguinity. 
DiffoU  V.  Leadbetter,  4  Pick.  219. 

156.  A  wrong-doer  is  estopped  to  allege  his 
own  wrong,  in  order  to  enable  him  to  plead 
the  statute  of  limitations.  Lamb  v.  dark,  5 
Pick.  193. 

157.  In  trespass  for  attaching  property,  the 
plaintiff  was  not  estopped  by  his  declaration, 
made  at  the  time  of  the  attachment,  from  show- 
ing his  title  to  the  property.  Wallis  v.  Trues- 
dUl,  6  Pick.  455.  Otherwise,  if  the  plaintiff 
acquired  any  advantage,  or  the  attaching  creditor 
sustained  any  damage,  by  such  declaration,  ih, 

158.  A,  owning  land,  and  acting  as  appraiser 
under  a  levy  of  an  execution  against  B,  there- 
on, is  not  estopped  thereby  from  asserting  his 
own  title  to  the  land.  Hurd  v.  OushMtg,  7  Pick. 
169. 

159.  In  an  action  by  a  subsequently  attaching 
creditor  against  an  officer,  for  a  false  return  of 
the  sale  of  an  equity  of  redemption  on  execu- 
tion, the  plaintiff  is  not  estopped,  by  a  represen- 
tation made  by  him,  when  acting  as  an  auction- 
eer, that  the  land  was  under  no  incumbrance 
but  the  mortgage,  i^m  maintaining  his  action. 
Whitaker  v.  Sumner,  7  Pick.  551. 

160.  The  declaration  of  a  party,  whose  goods 
were  sold  at  auction,  that  he  is  not  the  creditor 
of  the  vendee,  made  under  the  supposition  that 
the  sale  at  auction  was  guarantied,  does  not 
estop  the  party  in  "pais  from  claiming  payment 
of  a  note  made  by  the  other  in  payment.  Jdeh 
ols  V.  Arnold,  8  Pick.  172. 

161.  Where  a  tenant,  denying  his  liability  for 
mesne  profits,  yet  gave  his  note  for  their  value, 
with  the  understanding  that  if  A,  to  whom  he 
was  to  apply,  should  say  he  was  not  liable,  the 
note  should  be  given  up,  but  never  made  such 
application ;  held,  that  he  waa  not  estopped  to 
say  that  the  note  was  without  consideration 
and  void.  Boston  Bank  v.  Reed,  4^.  8  Pick. 
459. 

1G3.  A  party  is  not  estopped,  by  his  petition 
to  the  legislature  praying  that  they  would  grant 
him  certain  land,  to  set  up  his  titie  to  such  land. 
Otoen  V.  Bartholomew,  9  Pick.  520. 

163.  An  administrator, -selling  more  land  than 
is  necessary  for  payment  of  debts  and  legacies, 
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if  estopped  to  deny  the  validity  of  the  s&leB,  in 
settling  his  account.  JenrUson  v.  Hapgood^  10 
Pick.  77.  An  executor,  having  ancillary  ad- 
ministration in  another  state,  and  settling  both 
accounts  in  tlie  courts  of  Massachusetts,  is  not 
estopped  by  that  act,  when  ordered  to  account 
anew,  to  settle  his  ancillary  administration  in  the 
courts  of  the  other  state,  ib.  But  having  sub- 
mitted  to  an  auditor  in  Massachusetts  a  charge 
for  lands  sold  in  Vermont,  and  the  auditor  hav- 
ing made  a  decision  upon  it,  he  is  estopped  to 
object  to  the  jurisdiction  of  the  court,  ib, 

164.  A  bill  of  lading  being  signed  before  the 
goods  are  shipped  or  purchased,  but  the  goods 
set  forth  being  put  on  board  before  the  vessel 
sails,  operates,  by  way  of  relation  and  estoppel, 
against  the  shipper  and  master.  Rowley  v.  Big- 
JtDWy  12  Pick.  307. 

165.  A  person  receipting  to  the  sheriff  for 
goods  as  the  goods  of  another,  and  redelivering 
them,  is  not  afterwards  estopped  to  deny  that 
they  were  the  property  of  the  other.  Johns  v. 
Church,  12  Pick.  557. 

166.  The  promisor,  in  a  contract  of  indemnity, 
is  estopped  to  contradict  his  acknowledgment 
therein  of  having  received  the  sum  of  money 
mentioned.     Drury  v.  Fay,  14  Pick.  326. 

167.  A  person  who  e>ves  an  accountable  re- 
ceipt for  goods  attached  to  the  attaching  officer, 
is  estopped,  in  an  action  upon  such  receipt,  from 
alleging,  by  way  of  defence,  that  the  goods 
were  his  property.  Bursley  v.  Hamilton,  15 
Pick.  40. 

168.  In  replevin  of  a  horse,  the  defendant 
pleaded  property  in  one  6.,  and  denied  the  title 
of  the  plaintiff;  who  replied  that  G.'s  title  was 
by  sale  from  the  defendant,  after  which  the  de- 
fendant again  sold  and  delivered  the  horse,  with 
warranty,  to  the  plaintiff,  who  knew  nothing  of 
the  prior  sale,  and  relied  on  this  by  way  of 
estoppel.  On  demurrer,  it  was  held,  that  the  de- 
fendant was  not  estopped  to  set  up  the  tifie  of 
G.  against  the  plaintiff,  and  that  the  replication 
was  ill.     Boies  v.  Witherell,  7  Greenl.  162. 

169.  A  plaintiff  having  caused  goods  to  be  at- 
tached, and  returned  as  the  property  of  the 
defendant,  is  not  thereby  estopped  from  showing 
that  they  were  the  property  of  another.  Loomis 
V.  Oreen,  7  Greenl.  386. 

170.  One  who  has  acted  as  an  appraiser,  in 
making  an  extent  of  an  execution  upon  land,  is 
not  estopped  to  say  that  nothing  passed  by  the 
extent.    Morse  v.  Child,  6  N.  Hamp.  521. 

171.  A  person,  whose  land  is  taken  by  a  col- 
lector  and  sold  for  the  payment  of  his  taxes,  is 
estopped  to  say,  in  an  action  brought  against  him 
for  tile  lands,  that  he  had  no  title,  and  that  noth- 
ing  passed  by  the  sale.  Jfoneieh  v.  Congdon.  1 
Root,  222. 

172.  A  tenant  can  show  that  the  relation  be- 
tween the  landlord  and  himself  has  been  dis- 
solved, and  then  can  be  permitted  to  controvert 
the  title  under  which  he  formerly  held.  Camp 
V.  Camp,  5  Conn.  291. 

173.  An  offer  to  pay  a  mortgage,  not  accepted, 
is  no  estoppel  to  a  subsequent  denial  of  the 
amount  due,  or  of  the  right  of  the  holder  to  en- 
force payment  thereof  Jackson  v.  CampbeU,  5 
Wend.  572. 

174.  A  party  sgreeing  to  purchase  land,  and 
admitting  the  title  to  be  in  the.  vendor,  cannot 
set  up  a  title  in  himself  under  a  deed  obtained 
six  years  before  such  admission.  Sayles  v. 
Smith,  12  Wend.  57. 

^  175.  A  party  in  possession,  acknowledging  the 
title  of  another,  is  not  estopped  from  subse- 


auently  disclaiming  holding  under  such  title,  if 
le  original  entry  is  not  under  the  person  whose 
title  is  acknowledged.  Jackson  v.  Leek,  12 
Wend.  105. 

176.  A  tenant,  who,  afler  the  expiration  of  a 
parol  demise,  and  payment  of  rent  under  the 
same,  continues  in  possession  without  any  new 
agreement  with  the  landlord,  cannot,  in  an  ac- 
tion for  the  subsequent  use  and  occupation  of 
the  premises,  dispute  his  landlord's  title;  his 
subsequent  holding  will  be  deemed  a  holding 
by  implied  permission  of  the  original  lessor. 
Osgood  V.  Dewey,  13  Johns.  240. 

177.  In  an  action  of  debt  on  a  note,  the  de- 
fendant is  estopped  from  denying  the  existence 
of  the  payee  at  the  date  of  the  note.  Depew  v. 
Bank  of  Limestone,   1  J.  J.  Marsh.  378. 

178.  One  who  claims  under  an  executory  con- 
tract of  purchase,  is  estopped  to  deny  the  title 
of  the  vendor.  Riley  v.  Million,  4  J.  J.  Marsh. 
395. 

179.  When  a  sheriff  sells  land  under  an  exe- 
cution, against  the  will,  or  without  the  privity 
or  assent  of  the  defendant  in  the  execution,  the 
latter  will  not  be  estopped,  in  an  action  of  eject- 
ment brought  by  the  purchaser,  to  show  that  he 
had  no  such  right  as  that  which  the  officer  at- 
tempted  to  sell.     Major  v.  Deer,  4  J.  J.  Marsh. 

OoO. 

180.  The  usual  clause  in  a  bill  of  sale  of  <«  this 
day  sold,"  estops  vendor  from  denying  that  it 
was  made  on  that  day.  Fribble  v.  Oldham,  5  J. 
J.  Marsh.  137. 

181.  A  written  acknowledgment  that  the  party 
claiming  as  landlord  '*  has  been  put  in  complete 
and  perfect  possession  of  the  land  by  the  sher- 
iff," and  that  the  party  charged  as  tenant  <*  con- 
siders himself  tenant  of  such  landlord,"  does 
not  estop  the  occupant  from  contesting  the  right 
of  such  claimant.  J^Torton  v.  Sanders,  7  J.  J 
Marsh.  12. 

182.  He  who  enters  upon  land  under  the  title 
of  another,  is  estopped  to  deny  such  title. 
Harle  v.  MCoy,  7  J.  J.  Marsh.  318. 

183.  Though  the  holder  of  an  equity,  under 
an  elder  patent  for  land,  may  have  surrendered 
possession  to  a  junior  patentee,  yet  he  is  not 
estopped  thereby,  after  acquiring  the  legal  title, 
to  assert  his  legal  claim.  Calhoun  v.  Bairdy  3 
A.  K.  Marsh,  l&r 

184.  In  ejectment,  the  court  refused  to  direct 
the  jury  that,  if  the  plaintiff  is  estopped  from 
showing  the  true  location  of  the  land,  for  which 
the  ejectment  is  brought,  different  from  what  is 
located  by  him  for  his  pretensions,  so  as  to  pre- 
vent him  from  recovering  what  is  contained  in 
his  pretensions,  within  the  true  location,  the  de- 
fendant is  also  estopped  from  saying  that  the 
true  location  is  different  from  the  location  given 
by  the  plaintiff.  Howard  v.  Moole,  2  Har.  &,  J. 
249. 

185.  A  party  in  possession  of  land  is  estopped 
to  deny  the  title  of  him  under  whom  he  entered. 
But  wnere  the  land  is  claimed  under  a  sheriff*8 
deed,  the  tenant  is  not  estopped  from  showing 
that  the  title  of  the  defendant  in  the  execution 
was  only  equitable,  and  was  not  subject  to 
sale  under  execution.  Million  v.  RUey,  1  Dana, 
359. 

186.  If  the  tenant  has  had  the  enjoyment  and 
occupation  of  the  land,  he  cannot,  in  an  action 
by  the  landlord  for  the  rent,  repel  his  claim,  by 
saying  that  the  lease  was  void.  Watson  v.  JUex- 
ander,  1  Wash.  340. 

187.  The  plaintiff  proved  that  the  defendant 
went  into  possetssion  of  the  land  in  dispute  no- 
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der  a  former  owner,  by  whon.  it  had  been  mort- 
gaged ;  that  the  mortgage  had  been  foreclosed, 
the  land  sold  under  a  decree  in  equity,  and  pur- 
chased by  the  plaintiff.  The  plaintiff  was  held 
to  have  a  good  title  against  the  defendant.  Grif- 
fin  ▼.  Wardlaw,  Harper,  481. 

188.  One  who  has  a  title  to  slaves  will  not  be 
estopped,  by  any  concealment  or  misrepresenta- 
tion of  such  title,  from  setting  it  up  against  a 
▼olunteer.    Jones  y.  SassBr,  1  Dev.  &,  Batt.  452. 

189.  A  title  to  slaves  cannot  be  acquired,  in 
North  Carolina,  by  parol  estoppel.  Knight  v. 
WaUy  2  Dev.  &  Batt.  125. 

190.  A  township  is  not  estopped  from  deny- 
ing that  a  pauper  has  a  legal  settlement  in  said 
township,  because  it  has  maintained  such  per- 
son, as  a  pauper,  for  a  number  of  years.  AilU 
water  y.  Green,  4  Halst.  59. 

V.     Pleading  and  Proof  of  an  Estoppel. 

191.  An  estoppel  cannot  be  taken  by  infer- 
ence, but  mast  be  relied  on  :n  the  pleadings. 
Lansing  v.  Montgomery,  2  Johns.  382.  If  the 
matter  is  not  expressly  and  precisely  alleged, 
it  will  be  no  estoppel.  Guild  y.  Bickardsan,  6 
Pick.  364. 

192.  A  party  relying  on  matter  of  estoppel 
most  plead  it,  if  he  have  opportunity.  If  not, 
it  may  be  given  in  evidence  under  the  general 
issue.     Howard  v.  Mitchell,  14  Mass.  241 . 

193.  Though  it  is  generally  true,  that  a  party 
neglecting  to  plead  an  estoppel  cannot  take  ad- 
vantage  of  it,  yet,  if  the  state  of  the  case  is 
such,  that  the  party  has  no  opportunity  to  plead 
it,  he  may  show  it  in  evidence,  with  the  same 
effect  as  though  he  had  pleaded  it.  &ieUon  v. 
Mcox,  11  Conn.  240.  Therefore,  where  A 
brought  trespass  quare  dausum  against  B,  to 
which  B  pleaded  title  in  C,  under  whom  he 
claimedf  without  showing  how  C's  title  was  de- 
rived, or  when  it  accrued,  it  was  held,  that  A 
might  give,  in  evidence,  an  award  against  the 
title  of  C,  without  pleading  it.  ih, 

194.  Where  a  party  relymg  on  matter  in  es- 
toppel has  no  opportunity  of  pleading  it,  as  a 
landlord  relying  on  his  lease  in  ejectment,  he 
may  give  it  in  evidence  with  the  same  effect  as 
if  pleaded.  Lord  v.  Bigelow,  8  Verm.  461.  See 
EjECTVEirr. 

195.  Where  the  matter  on  which  an  estoppel 
arises  has  not  appeared  in  the  preceding  plead- 
ings, it  is  unnecessary  to  plead  it  specially. 
Howard  v.  MiUhell,  14  Mass.  241.  Adams  v. 
Barnes,  17  Mass.  365. 

196.  In  a  plea  of  estoppel,  every  fact  neces- 
sary  to  create  the  estoppel  must  be  directly  and 
precisely  proved,  and  nothing  is  to  be  taken  by 
inference.  Crandall  v.  Gallup,  12  Conn.  365. 
Therefore,  where  a  former  decree  in  chancery  on 
a  bill  brought  by  A,  as  administrator  of  the 
estate  of  B,  was  pleaded  as  an  estoppel,  and  it 
appeared  fit>m  the  plea  that  A  claimed  to  be  ad. 
ministrator,  and  as  such  brought  his  bill,  and 
described  himself  as  such  throughout,  but  there 
was  no  direct  averment  that  A  was  in  fact  ad- 
ministrator ;  it  was  held,  that  the  plea  was,  for 
such  cause,  insufficient,  ib. 

197.  A  party  is  not  estopped  by  every  aver- 
ment made  by  the  other  side  which  he  does  not 
deny ;  but  only  by  averment  of  facts  material 
and  traversable,  alleged  directly  and  precisely, 
and  not  by  way  of  argument,  inference,  or  re* 
cital.  Adams  Y.  Moore,  7  Green].  86.  Therefore, 
where,  to  an  actios  by  the  sheriff  against  a 
surety  on  his  deput)  's  official  bond,  ,the  surety 


pleaded  that  on  a  certain  day  notice  was  given 
to  the  sheriff,  by  another  surety,  that  he  would 
no  longer  be  responsible  for  the  official  conduct 
of  the  deputy,  who  became  insolvent ;  and  that 
the  sheriff  still  carelessly  and  fraudulently  con- 
tinued him  in  office;  and  that  all  his  defaults 
happened  after  such  notice ;  to  which  the  sher- 
iff replied  by  alleging  a  breach  previous  to  the 
notice,  without  denying  or  protesting  against 
the  other  facts  alleged,  and  had  judgment  up- 
on a  general  demurrer  to  the  replication;  it 
was  held,  in  a  scire  facias  for  further  execution, 
that  the  facts  so  stated  in  the  plea,  and  not  de- 
nied, did  not  constitute  an  estoppel ;  the  fraud 
not  beiuff  directly  alleged,  nor  necessarily  de- 
ducible  from  the  other  facts  in  the  plea.  ib. 

198.  An  instrument,  not  under  seal,  cannot 
be  pleaded  by  way  of  estoppel.  Davis  v.  Tyler, 
18  Johns.  490.  The  form  of  pleading  an  estop- 
pel is  to  rely  on  the  deed,  as  an  estoppel,  and 
pray  judgment  that  the  pak-ty  be  estopped,  or  not 
admitted  to  deny  the  facts  m  the  deed,  without 
demanding  judgment,  si  actio,  &o.  ib. 

199.  Where  a  defendant  serves  copies  of  affi- 
davits  on  a  plaintiff,  the  originals  of  which  are 
on  file,  he  cannot  afterwards  object  to  reading 
the  copies  in  evidence,  but  they  are  to  be  con- 
sidered as  equivalent  to  office  copies.  Jackson 
V.  Harrow,  11  Johns.  434. 

200.  Aflier  joinders  on  an  issue  of  fraud  in 
obtaining  a  discharge,  an  estoppel  cannot  be 
taken  advantage  of  against  the  party  pleading 
the  fraud  :  an  estoppel  must  be  pleaded.  Sawyer 
V.  Hinft,  2  Tyler,  288. 

201.  In  debt  on  bond,  the  defendant  pleaded 
that  the  same  was  obtained  by  false  suggestions 
and  misrepresentations  by  the  plaintiff  **  as  per 
preamble  in  the  said  bond.*'  The  plaintiff  joined 
issue  as  to  that  fact,  which  was  found  against 
him  by  the  jury.  Held,  that  the  plaintiff,  by 
joining  issue,  and  not  demurring,  had  waived 
any  estoppel  which  he  might  have  had  to  such 
plea.     Chew  v.  Moffett,  6  Inunf.  120. 

202.  To  render  a  former  recovery  an  estoppel 
to  a  subsequent  suit,  embracing  the  same  matter 
in  controversy  with  the  first,  the  judgment  must 
be  specially  pleaded  as  an  estoppel.  Picquet  v. 
MKay,  2  Blackf  465. 

203.  A  former  finding  and  judgment,  setup  by 
way  of  estoppel,  must  be  on  a  precise  point  dis- 
tinctly put  in  issue.  Biehmond  v.  Hays,  2  Penn. 
492. 

204.  An  estoppel  cannot  be  created  by  parol 
evidence  helping  out  a  record :  it  must  appear 
from  the  record  alone.  Jackson  v.  Wood,  3 
Wend.  27. 

205.  If  a  party,  instead  of  taking  advantage 
of  an  estoppel  by  demurrer  or  plea,  takes  issue 
on  the  matter  of  estoppel,  the  estoppel  is  waived. 
Burdit  V.  Burdit,  2  A.  K.  Marsh.  143.  Keel  v. 
Ogden,  3  Dana,  103. 


ESTRAY. 

1.  A  person  who  takes  an  estray  to  keep  foi 
the  owner,  but  does  not  pursue  the  course  pre- 
scribed by  statute,  is  not  liable  to  an  action  ol 
trover,  unless  he  uses  ^e  estray,  or  refuses  to 
deliver  it  on  demand.  Jfelson  v.  Merriam,  4 
Pick.  249. 

2.  A  party  who  wishes  to  detain  property  as 
an  estray,  must  show  an  exact  compliance  with 
the  law  on  the  subject  of  taking  up  estrays,  both 
on  his  own  part,  and  that  of  Uie  justice  before 
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irhom  the  appraiiemeBt  wu  made.    HmmMmam 
r.  Tihuy  3  Mis.  303. 

3.  Where  A  hired  a  mare  of  B,  which  strayed 
away  from  the  poeseMion  of  A,  and  came  into 
the  poMeesion  of  C,  by  deliyery  from  D,  who 
had  taken  her  up,  —  C  claiminff  her  an  the  prop; 
erty  of  a  third  person,  who  nad  lost  a  marej 
which  he  had  been  requested  to  search  for,  — 
and  A  brought  an  action  on  the  case  against  C, 
for  not  complying  with  the  act  concerning 
estrays,  it  was  held,  that,  admitting  that  C  came 
within  the  act,  which  was  very  questionable, 
the  plaintiff,  haying  sustained  no  injury  by  his 
negligence,  could  not  support  the  action,  and 
that,  as  his  special  property  had  ceased  before 
the  mare  came  into  the  possession  of  C,  the 
action,  if  sustainable,  could  only  be  brought  by 
B,  t)ie  owner  of  the  mare.  Pulmer  ▼.  Ifestt  13 
Johns.  186. 

4.  Trover  lies  for  wild  geese  which  hare  been 
tamed,  and  which  have  strayed  away,  but  with- 
out  gaining  their  natural  liberty,  ^mory  t. 
Flyn,  10  Johns.  103.  And  the  person  finding 
them  has  no  right  to  pawn  them,  or  insist  upon 
a  reward  firom  the  owner,  ib. 

5.  The  finder  of  an  estray  is  entitled  only  to 
be  reimbursed  for  the  necessary  expenses  which 
he  actually  had  been  put  to  in  keeping  the 
property.    Amory  ▼.  Flyn^  10  Johns.  IQHL 


EVIDENCE. 

I.  Cf  the  SoureeM  of  Emdenee,  (a.)  Oral  Tes- 
Hmany,  (b.)  DeponHons,  (c.)  Records 
and  other  Writings,  (d.)  Monuments. 
(e.)  General  Rqnitation.  (f.)  Foreign 
Laws,  (g.)  Opinion,  (h.)  Evidence  at 
former  Trials. 
II.  Of  the  J^ature  of  Evidence,  (a.)  Of  the 
best  and  secondary  Evidence,  (h.)  PrO' 
sumptions  and  judicial  Knowleage.  (c.) 
Hearsay. 

III.  Of  the    Course  and   Suficiency    of   Proof. 

(a.)  The  Burden  of  Proof,  (b.)  Prima 
facie  Proof  (c.)  Rebutting  Evidence. 
(  d.)   Weight  and  Conclusiveness  of  Proof. 

IV .  Of  the  Admissibility  qf  Evidence.  ( a.)  Rel- 
evancy.  (b.)  Parol  Evidence,  (c.)  Ev- 
idence  of  Sanity.   (  d.)  Ex  parte  Evidence. 

e.)    Of   the    Admissibility   of   different 
^iinds  of  Evidence  in  various  Cases. 
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I.    Of  the  Sources  of  Evidence, 
(a.)     Oral  Testimony. 

1.  Mere  oral  testimony  is  inadmissible  in  prize 
causes.     The  George^  3  GhilUs.  349. 

3.  The  court  will  hear  oral  testimony,  as  well 
as  written,  on  a  case  of  habeas  corpus.  Ihe  State 
y.  Lyon,  Coxe,  403. 

( b.)     Depositions. 

3.  See  Constitutional  Law,  88.  See  Ac- 
TioNB  Peval,  Qui  Tam,  Ac.  17. 

4.  The  court  have  no  authority  to  cause  depo- 
sitions  to  be  taken,  except  where  it  is  given  by 
sUtute.    Frye  t.  Barkeff2  Pick.  65. 

5.  Depositions  are  admissible  in  a  ^t  tam 
prosecution.    Moses  v.  Gunn,  1  Root,  307. 

6.  The  authority  given  by  act  of  congress  of 
1789,  c.  30,  to  take  depositions  of  witnesses, 
in  the  absence  of  the  opposite  party,  is  in  dero- 
gation of  the  common  law,  and  must  be  con- 


strued strictly.  BeU  v.  Morrison^  1  Pet.  351. 
It  should  plainly  appear,  from  the  certificate 
of  the  magistrate  taking  a  deposition,  that 
the  requisitions  of  the  statute  have  been  fullv 
complied  with ;  and  no  presumption  will  be  ad- 
mitted'to  supply  any  defects  in  the  taking  the 
deposition,  ib. 

7.  Depositions  are  an  unsatisfactory  species 
of  evidence,  not  known  to  the  common  law,  and 
the  statute  under  which  they  are  taken  must  be 
exactly  complied  with.  Winooslde  Turnpike  Co. 
V.  RuUey,  8  Verm.  404. 

8.  If,  in  taking  a  deposition,  the  requisition  of 
the  law  be  not  complied  with,  the  deposition 
cannot  be  used  as  evidence.  Bradstreet  v.  Bald- 
win, 11  Mass.  339. 

9.  Testimony,  by  depositions,  can  be  regular- 
ly taken  for  the  supreme  court  of  the  United 
States  only  under  a  commission  issuing  accord, 
ing  to  its  rules.  The  Argo,  3  Wheat.  387.  The 
London  Packet,  3  V^heat.  371. 

10.  A  deposition  taken  under  a  rule  of  court, 
and  sworn  to  before  a  Justice  of  the  peace,  may 
be  read.  The  provisions  of  the  judiciary  act 
refer  to  depositions  taken  without  such  rule. 
Banert  v.  Day,  3  Wash.  C.  C.  343. 

11.  The  practice  of  the  state  courts  cannot 
sanction  the  admission  of  depositions,  in  the 
courts  of  the  United  States,  which  are  not  taken 
according  to  the  laws  of  the  United  States  and 
the  rules  of  their  courts.  Evans  v.  Eaton,  7 
Wheat.  356. 

13.  To  entitle  depositions  to  be  read  in  evi- 
dence, the  rules  of  court  respecting  them  must 
be  complied  with.  Wallmce  v.  Mease^  4  Yeates, 
530. 

13.  A  deposition  is  by  statute,  and  must  strictly 
follow  the  form  prescribed :  the  caption's  not 
specifying  the  court  before  which  the  deposition 
is  to  be  used,  is  a  material  defect.  Sanders  v. 
Howe,  1  Chip.  363. 

14.  With  the  consent  of  the  prisoner,  the 
state  may  examine  witnesses  by  commission. 
The  State  v.  Bowen,  4  M*Cord,  354. 

15.  Depositions  not  appearing,  on  their  face, 
to  have  been  taken  according  to  notice,  both  as 
to  time  and  place,  cannot  be  given  in  evidence. 
Collins  Y.  EUioU,  1  Har.  d&  J.  1. 

16.  In  New  Jersey,  a  rule  for  a  commission  to 
examine  witnesses  out  of  the  state  was  discharged 
because  the  ueceisary  affidavits  and  proofs  were 
not  filed.     Den  v.  Farley,  1  South.  134. 

17.  In  New  Jersey,  a  commission  to  take  dep> 
ositions,  issued  without  affidavit,  without  motion 
in  court,  and  without  notice  of  the  motion,  is 
illegal.     Hendricks  v.  Craig,  3  South.  567. 

18.  The  affidavit  to  show  that  a  witness  lives 
out  of  the  state,  and  thereby  to  obtain  a  com- 
mission for  the  examination  of  such  witness, 
need  not  be  taken  on  notice.  Den  v.  Wood^  5 
Halst.  63. 

19.  On  motion  fbr  a  commission  to  examine 
witnesses,  in  New  York,  where  doubt  is  east 
upon  the  bona  Jides  of  the  application,  the  com- 
mission will  not  be  granted  upon  the  common 
affidavit.  If,  however,  at  a  subsequent  term,  a 
prima  fade  case  for  a  commission  is  made  out, 
it  will  be  granted.  Rogers  v.  Rogers,  7  Wend. 
514. 

30.  In  New  York,  a  commission  to  take  the 
examination  of  witnesses  residing  abroad  will 
not  be  denied,  though  the  opposite  party  maktt 
affidavit  that  the  witnesses  named  are  inter* 
ested  ',  but  the  question  of  their  competency  will 
be  examined  at  the  trial  of  the  cause.  Cfn 
T.  Delaplaine,  11  Johns.  300. 
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81.  A  eommission  to  take  teatimony  may  iBstie 
before  a  default  or  isaue  has  been  joined.  Odir 
vote  ▼.  HiUs,  1  Wend.  18. 

22.  A  rule  for  a  commisBion  is  not  granted 
until  after  issue  joined  in  the  cause.  Jackson 
T.  Bankcraft^  3  Johns.  259. 

23.  A  commission  to  examine  aged  and  infirm 
witnesses  may  be  obtained  any  time  after  suit  is 
commenced.  Concklin  y.  Hart^  1  Johns.  Cas. 
103. 

24.  A  commission  to  take  a  deposition  cannot 
issue,  except  on  affidavit,  showing  the  grounds 
of  issuing  it :  notice  to  the  opposite  party  is  not 
sufficient.     Worskam  y.  Goar^  4  Port.  441. 

25.  A  commission  will  be  granted,  upon  affi- 
davit that  the  witness  is  materia],  and  tnat  he  is 
out  of  the  jurisdiction  of  the  court.  Braehett 
r.  Dudley,  1  Cow.  209.  It  need  not  sUte  that, 
without  such  evidence,  the  party  cannot  safely 
proceed  to  trial,  ib. 

26.  A  commission  will  be  issued  upon  the  affi- 
davit of  an  agent  or  attorney,  in  fact,  without 
showing  an  excuse  for  its  not  being  made  by  the 
party  himself.  Murray  v.  Kirkpatri3cy  1  Cow.  210. 

27.  On  a  motion  for  a  commission,  the  affida. 
vit  must  state  the  party  has  a  defence  on  the 
merits.    BrUban  v.  ifoyf,  1  Wend.  27. 

28.  The  deposition  of  a  witness,  who  has  been 
regularly  sworn  and  examined,  upon  a  survey 
executed  in  an  action  of  ejectment,  and  who 
has  become  paralytic  since  his  examination,  and, 
though  summoned,  is  unable  to  leave  his  house, 
or  to  speak  so  as  to  be  understood,  may  be  read 
in  evidence  at  the  trial,  from  necessity.  Rogers 
V.  Raborgj  2  Gill  d&  Johns.  54. 

29.  In  Connecticut,  the  deposition  of  a  wit- 
ness was  admitted,  who  lived  within  20  miles  of 
the  adverse  party,  but  who,  when  sworn,  was 
absent  from  home,  and  more  than  20  miles  dis- 
tant, and  the  adverse  party  not  present  or  no- 
tified. Jtiehols  V.  HUlyer,  Kirby,  219.  Johnson 
V.  Foot^  Kirby,  283. 

30.  It  is  not  necessary  in  Alabama  that,  pre- 
vious  to  the  issuing  of  a  commission  to  take  the 
deposition  of  a  non-resident  witness,  the  inter- 
rogatories should  be  filed  in  the  clerk's  office. 
The  party  may  examine  the  witness  before  the 
commissioners.     Wiggins  v.  Pryor^  3  Port.  430. 

31.  A  deposition  of  a  witness,  taken  upon  a 
survey  made  under  a  warrant  issued,  in  a  former 
ejectment,  between  persons  under  whom  the 
present  parties  claim,  was  not  permitted  to  be 
read  in  evidence,  in  a  new  action  of  ejectment, 
although  the  witness  was  a  non-resident  of  the 
state,  and  upward  of  80  years  of  age,  due  dili- 
gence not  having  been  used  to  obtain  the  attend- 
ance of  the  witness.  DamaU  v.  Goodwin,  1 
Har.  &  J.  282. 

32.  Depositions,  under  the  Maryland  act  of 
1779,  c.  8,  relate  only  to  persons  who  are  resi- 
dents at  the  time  the  depositions  are  taken,  and 
who  aflerwards  leave  the  state,  or  die  before  the 
trial  of  the  cause.  Shane  v.  Clarke,  3  Har.  d^ 
M'Hen.  100. 

33.  A  party  who  has  taken  the  testimony  of  a 
witness  under  a  commission  is  not  bound,  it  seems, 
at  the  trial,  to  call  the  witness,  who  is  then  in 
court,  and  examine  him  upon  the  requisition  of 
the  other  party,  but  may  read  his  deposition : 
the  other  party  may,  however,  have  the  witness 
sworn  and  examined,  though  he  omitted  to  join 
in  the  commission.  Phenix  v.  Baldwin,  14 
Wend.  G2. 

34.  A  party,  to  entitle  himself  to  read  a  depo- 
sition, on  account  of  the  absence  of  a  witness, 
most  show  that  he  has  used  due  diligence  to 
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find  him,  or  that  he  is  not  within  the  jurisdiction   * 
of  the  court,  or  reach  of  its  process.     Tompkins 
V.  WiUv,  6  Rand.  242. 

35.  The  deposition  of  a  witness,  taken  on  a 
survey  of  land,  was  permitted  to  be  read  in  evi- 
dence, where  the  witness  was  absent  from  the 
state  at  the  time  of  the  trial,  and  due  diligence 
has  been  used  to  obtain  his  attendance.  Howard 
V.  MoaU,  2  Har.  Sc  J.  249. 

36.  If  ^-deponent  be  present,  his  deposition  is 
not  admissible  in  court.  Doe  ez  dem.  Sergeant  v. 
Adams,  1  Tyler,  197. 

37.  A  deposition  cannot  be  read  in  evidence 
when  the  deponent  is  in  court  and  capable  of 
being  examined.  Stiles  v.  Bradford,  4  Rawle, 
394. 

38.  Depositions  ought  not  to  be  admitted,  in  a 
suit  at  law,  unless  it  appears,  by  the  record,  in 
what  suit  and  by  what  authority  they  were 
taken,  and  that  the  witnesses  could  not  attend 
at  the  trial.     Butts  v.  Blunt,  1  Rand.  255. 

39.  A  deposition,  taken  under  a  rule  of  court, 
to  be  read  in  case  of  the  inability  of  the  witness 
to  attend,  cannot  be  read  unless  such  inability 
be  shown,  or  that  the  witness  lives  beyond  the 
reach  of  a  subpoBna.  Read  v.  Bertrand,  4  Wash. 
C.  C.  558. 

40.  Where  it  is  proved  that  a  deponent  is 
a  non-resident,  and  his  deposition  has  been  taken 
in  this  state,  it  is  not  necessary  to  prove  further 
that  he  could  not  be  produced  at  the  trial.  Gil- 
ly  V.  Singleton,  3  Litt.  249. 

41.  Under  a  commission  to  take  the  deposi- 
tion of  a  non-resident  witness,  if  the  witness  be 
found  within  the  state  where  the  compiission 
was  granted,  his  deposition  may  be  then  taken. 
Cox  V.  Cox,  2  Port.  533. 

42.  Under  the  Maryland  act  of  July,  1779, 
c.  8,  it  was  held,  that  a  permanent  residence  of 
a  witness  was  not  necessary  to  enable  his  depo- 
sition  to  be  taken.  Bryden  v.  Taylor,  2  Har.  St  J. 
396.  The  fact  of  residence  need  not  be  placed 
on  record,  ib. 

43.  An  affidavit  upon  which  a  commission  is 
issued,  to  take  the  deposition  of  a  non-resident 
witness,  will  be  sufficient  if  it  show  to  a  eon^ 
mon  intent  that  the  witness  is  a  non-resident 
Boardman  v.  Ewing,  3  Stew.  6l  Port.  293. 

44.  It  is  no  objection  to  reading  the  deposi- 
tion of  a  witness,  taken  under  a  rule  of  court, 
who  lives  in  another  state,  more  than  100 
miles  from  the  place  of  trial,  that  he  had  been 
in  the  city  during  the  session  of  the  court,  the 
fact  not  being  known  to  the  party.  Pettibone  v. 
Deringer,  4  Wash.  C.  C.  215. 

,45.  A  commission  ma^  issue  to  take  the  tes- 
timony of  a  witness  residing  out  of  the  state, 
although  his  domicil  be  in  that  state.  Pooler  v. 
Maples,  1  Wend.  65. 

46.  In  Connecticut,  depositions  taken  out  of 
the  state  are  not  admissible  if  taken  within 
20  miles  of  the  party,  his  known  agent  or 
attorney,  and  notice  be  not  given,  fluting  v. 
Jewel,  Kirby,  1. 

47.  In  Connecticut,  notice  must  be  given, 
when  depositions  are  taken  out  of  the  state, 
within  20  miles  of  the  adverse  party.  Moses  v. 
Gunn,  1  Root,  307. 

48.  The  return  to  a  commission  to  take  testi- 
mony in  another  state  was  held,  in  Maryland, 
to  be  well  executed,  althouffh  there  was  no  evi- 
dence that  the  person  who  administered  the 
oath  to  the  commissioner  was  a  justice  of  the 
peace,  other  than  his  own  act,  and  the  return  of 
the  commissioner.  Walkup  v.  Pratt,  5  Har.  A 
J.  51. 
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49.  In  New  HampBhixe,  the  eertificate  of  a 
county  clerk,  in  New  York,  under  the  seal  of 
the  county,  is  competent  eyidence  to  show  that 
an  indiTidnal  who  has  acted  as  a  magistrate,  in 
taking  a  deposition  in  that  state,  was  in  fact  a 
justice  of  the  peace.  DunUuf  r.  Waldo^  6  N. 
Hamp.  450.  And  the  seal  or  the  eonntj  is,  in 
BQch  case,  a  sufficient  authentication  of  such 
certificate,  without  extrinsic  evidence  of  its  gen- 
uineness, unless  the  circumstances  of  the  case 
raise  a  doubt  whether  the  seal  offered  in  evi- 
dence is  the  true  seal.  ib. 

50.  Depositions  taken  in  another  state,  in  a 
manner  not  authorized  bj  the  laws  of  such  state, 
are  admissible  in  Connecticut  if  they  would 
have  been  admissible  had  they  been  taken  in 
Connecticut.     Bostvfick  t.  Lewis^  1  Day,  33. 

51.  Depositions  taken  without  a  commissioner 
or  rule  of  court,  in  the  state  of  New  York,  more 
than  100  miles  from  Philadelphia,  but  conform- 
ing in  all  respects  to  the  30th  section  of  the  ju- 
diciary act  of  1789,  may  be  read  in  evidence. 
Pettihone  v.  Deringer,  4  Wash.  C.  C.  215. 

52.  In  Pennsylvania,  the  deposition  of  a  wit- 
ness living  out  of  the  state,  and  more  than  100 
miles  from  the  place  where  the  court  is  held, 
cannot  be  read  unless  taken  under  a  commis- 
sion.   Bl$eeker  v.  Band,  3  Wash.  C.  C.  529. 

53.  In  New  York,  a  commission  issued  to 
take  the  examination  of  foreign  witnesses  must 
be  returned  and  delivered  to  the  judge  of  the 
court,  and  actually  filed  in  the  clerk's  office, 
before  the  depositions  taken  under  it  can  be 
read  in  evidence.  Jackson  v.  Hobby,  20  Johns. 
357.  Where  such  commission  was  delivered  by 
the  agent  to  a  judge  at  nisi  pritts,  who  took  his 
affidavit  as  to  the  manner  of  receiving  it,  after 
the  cause  was  called,  but  before  the  trial  was 
commenced,  and  such  commission  was  not  filed 
in  the  clerk's  office,  it  was  held,  that  the  dep- 
ositions annexed  to  the  commission  were  not 
legal  evidence,  ib. 

54.  The  caption  of  a  deposition,  taken  out  of 
the  state,  proving  defective  upon  its  being 
opened  in  court,  and  the  substance  of  the  dep- 
osition being  material,  as  rebutting  testimony, 
was  held  good  ground  for  continuance  upon 
terms.     Harrington  v.  Kingsbury,  2  Tyler,  426. 

55.  The  court  will  not  impose,  upon  a  party 
applying  for  a  commission  to  examine  witnesses 
out  of  the  state,  the  terms  of  payment  of  costs 
to  his  adversary.  Roumage  v.  Meek.  Ins.  Co.  7 
Halst.  95. 

56.  An  affidavit,  made  bv  a  person  to  whose 
benefit  the  writ  is  indorsed,  that  a  witness  is 
material,  is  sufficient  to  authorize  awarding  a 
dedimus  to  take  his  deposition.  Brown  Y.JifCon- 
nel,  1  Bibb,  265. 

57.  A  deposition  taken  by  a  justice  of  the 
peace  under  a  foreign  government  does  not  au- 
thenticate itself.  Boton  v.  Bean,  1  Chip.  176. 
Same  if  by  a  notary  public  in  another  state. 
PatUrson  v.  Patterson,  ib.    See  Notary  Public 

58.  Practice  as  to  granting  commissions  to 
take  evidence  in  foreign  countries.  Cunning- 
ham V.  Otis,  1  Gallis.  166. 

59.  Depositions  in  a  foreign  country  must  be 
taken  by  commission.  Stein  v.  Bowman,  13  Pet. 
S09. 

60.  The  fact  appearing  that  depositions,  taken 
under  a  commission  directed  abroad,  were  sworn 
to  before  the  commissioners,  raises  the  presump- 
tion that  the  deponents  were  legally  sworn  by  of- 
ficers authorized  to  administer  the  oath.  Olover 
V.  MiUings,  2  Stew.  &  Port.  28.  So  it  will  be 
preiumed  that  commissioners  have  done  their 


duty  in  keeping  and    forwarding  depontions, 
unless  the  contrary  appear,  ib. 

61.  The  marine  court  of  the  city  of  New 
York  have  power  to  issue  a  commission  to  ex- 
amine witnesses  residing  abroad.  WaZson  v. 
Smith,  13  Wend.  51. 

62.  The  Vermont  county  court  will  issue  a 
dedimus  potestatem  to  take  testimony  in  a  lor 
eign  country,  on  the  application  of  one  party, 
and  without  the  consent  of  the  other.     Fanu- 
warth  V.  Pierce,  7  Verm.  83. 

63.  It  is  no  objection  to  reading  a  deposition 
taken  abroad,  that  the  witnesses  had  previously 
been  examined  and  cross-examined  under  a 
commission  in  the  United  States.  Winthrop  v. 
Unian  Ins.  Co.  2  Wash.  C.  C.  7. 

64.  A  magistrate,  in  Virginia,  taking  a  depo- 
sition upon  a  day  appointed,  cannot  resume  the 
taking  upon  another  day  without  an  adjournment 
to  such  day.     Hunter  v.  Fletcher,  5  Rand.  126. 

65.  Certificate  of  a  magistrate  taking  a  depo- 
sition, that  deponent  resides  more  than  30  miles 
from  the  place  of  caption,  means  at  the  time  of 
caption.    Mattocks  v.  Bellamy,  8  Verm.  463. 

66.  If  a  dedimus  issues  to  take  a  deposition 
out  of  the  state,  and  is  directed  to  certain  per- 
sons, styling  them  justices  of  the  peace,  and  the 
deposition  appears  to  have  been  taken  by  those 
persons,  no  nirther  proof  is  necessaiy  of  their 
being  magistrates.  Dean  v.  Tygert,  1  A.  K. 
Marsh.  172.     > 

67.  An  examination,  taken  under  a  commis- 
sion issued  to  examine  a  witness  out  of  the 
state,  of  which  the  defendant  has  had  no  notice, 
is  inadmissible  in  the  courts  of  New  Jersey. 
Wilson  V.  Cornell,  1  South.  117. 

68.  In  New  Hampshire,  where  depositions 
taken  in  another  state  are  offered  in  court,  it 
must  be  shown  to  the  court  that  the  person  by 
whom  the  depositions  were  taken  was  a  person 
duly  qualified ;  and  notice  of  the  day,  hour,  and 
place  of  taking,  must  have  been  given  to  the  oppo- 
site party.  Skepkerd v.  Thompson, 4  N.  Hamp.  ^3. 

69.  Where  a  commission  issues  to  '*  any  ma- 
gistrate," in  another  state,  to  take  depositions  of 
witnesses,  none  of  whom  are  named,  and  the 
adverse  party,  having  put  no  cross-interrogato- 
ries, desires  that  V.,  his  ^gent,  living  at  the 
place  of  caption,  may  have  notice  to  attend  the 
caption,  and  such  notice  is  not  given,  the  depo- 
sitions cannot  be  received  in  evidence.  BryatU 
V.  Commonwealtk  Ins.  Co.  9  Pick.  485. 

70.  In  the  circuit  court  of  Pennsylvania,  dep- 
ositions taken  under  a  commission  to  another 
state,  cannot  be  read  unless  proof  be  given  tliat 
a  copy  of  the  interrogatories,  and  a  written  no- 
tice of  the  rule,  and  of  the  names  of  the  commis- 
sioners, was  served  on  the  opposite  party  or  his 
attorney,  according  to  the  rules  of  that  court. 
Rhoades  v.  Setin,  4  Wash.  C.  C.  715. 

71.  A  commission  to  take  a  deposition  out  of 
the  United  States  must  direct  the  party  taking 
it  out  to  notify  the  adverse  party  of  Uie  time 
and  place  of  taking  the  deposition,  and  such 
notice  must  be  proved  before  the  deposition  can 
be  used.     Ferguson  v.  Merrill,  Brayt.  40. 

72.  In  Maryland,  notice  is  not  necessary,  on 
executing  a  commission  to  take  testimony  in  a 
foreign  country ;  but  time  should  be  given  to 
allow  the  opposite  party  to  exhibit  cross-inter^ 
rogatories.    Owings  v.  Jforwood,  2  Har.  St  J.  96. 

73.  In  Pennsylvania,  a  commission  was  issued 
to  four  commissioners,  jointly,  to  take  the  depo- 
sitions of  witnesses  in  England.  It  was  execu- 
ted and  returned  by  three  of  the  commissioners 
only,  two  of  whom,  however,  were  of  the  de- 
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i!nidant*8  nomination.  Held,  that  it  was  inad- 
missible in  eTidenoe.  Ovppy  ▼•  Brown^  4  Dall. 
410. 

74.  An  order  of  eoart  was  granted,  to  take 
depositions,  ^'  under  consent  of  parties  that  a 
commission  issue  to  any  four  aldermen  of  the 
eity  of  P.,  and  W.  K.,'*  and  a  subsequent  order 
was  also  granted,  by  consent,  **  for  new  commis- 
sioners to  take  depositions."  A  commission  was 
afterwards  issued  ^^  to  R.  K.,  alderman  of  the 
eity  of  P.,  and  four  other  persons  by  name," 
(not  said  to  be  aldermen,  and  omitting  W.  K.,) 
*»any  three  of  whom  to  act,  if  the  whole  can- 
not." Held,  that  the  commission  should  be  pre- 
sumed to  have  been  directed  to  persons  agreed 
upon  by  the  parties,  but  whose  names  were 
omitted  by  the  clerk,  in  entering  the  order. 
MdrsUU  T.  Frisbie,  I  Munf.  247.  Held,  also, 
that  such  commission  could  not  be  executed  by 
one  only ;  and  that  a  return,  by  one,  that  those 
others  were  present,  was  not  sufficient,  but  that 
it  should  have  been  certified  by  those  three  at 
least,  ib. 

75.  The  deposition  of  a  witness,  taken  under  a 
land  commission  in  Maryland,  was  held  inad- 
missible in  evidence,  unless  there  was  proof  of 
his  death.     Dams  ▼.  BaUy,  1  Har.  &  J.  264. 

76.  A  commission  will  be  granted  to  examine 
an  officer  in  the  army  of  the  United  States,  on 
an  affidavit  of  his  bemg  a  material  witness  and 
expected  to  be  ordered  away.  Cardall  v.  Wilcox^ 
9  Johns.  266. 

77.  In  Connecticut,  the  deposition  of  a  woman 
living  within  20  miles  of  court,  who  had  a 
child  so  sick  that  she  could  not  leave  it,  was 
admitted  in  evidence.  Avery  v.  fVocdruffj  1 
Root,  76. 

78.  Evidence  that  a  woman  is  in  an  advanced 
state  of  pregnancy,  so  as  to  render  it  unsafe  for 
her  to  attend  the  trial,  is  sufficient  evidence  of 
sickness  to  justify  the  reading  of  her  deposition 
taken  conditionally,  dark  v.  Dibble,  16  Wend. 
601. 

79.  Where  a  commission  was  directed  to  five 
persons,  or  any  one  of  them,  and  the  examina- 
tion was  taken  in  conjunction  with  another  per- 
son not  named  in  the  commission,  the  deposition 
was  held  inadmissible.  WilUngs  v.  Conaequo, 
Pet.  C.  C.  301. 

80.  Depositions  taken  under  a  commission  to 
perpetuate  the  bounds  of  land,  directed  to  four 
commissioners,  with  a  power  to  three  or  two  to 
act,  were  read  in  evidence,  though  three  com- 
missioners qualified  and  only  two  certified. 
Cage  V.  CourU,  1  Har.  6l  M'Hen.  239. 

8i.  It  is  no  objection  to  a  depositiou,  that  the 
dedimus  left  the  name  of  the  magistrate  blank. 
Mobley  v.  Hamit,  I  A.  K.  Marsh.  590. 

^.  A  commission  to  take  depositions,  issued  in 
blank  as  to  the  persons  to  whom  directed,  is  in- 
Wdmissible.     Werskam  v.  Ooor,  4  Port.  441. 

83.  A  party  taking  out  a  commission  to  take 
evidence,  in  relation  to  pedigree,  is  not  bound  to 
name  the  witnesses  he  intends  to  examine.  Par- 
ker  V.  Ji'ixaa,  1  Bald.  291. 

84.  Though  a  dedimus  for  taking  the  deposi- 
tion  of  a  non-resident  be  issued  in  blank,  vet  it 
■a  admissible  to  be  read,  if  it  appear  that  it  was 
properly  taken  before  magistrates  authorized  to 
take  the  same  ;  and  oral  evidence  is  admissible 
to  show  that  it  was  taken  according  to  notice. 
Waters  v.  Proton,  3  A.  K.  Marsh.  557. 

85.  A  caption  that  does  not  state  at  whose  re- 
quest the  deposition  was  taken  is  imperfect,  and 
the  deposition  cannot  be  used.  WMes  v.  FUh. 
B  Pick.  74. 


86.  Whether  a  deposition  is  admissible,  if,  in 
the  certificate,  the  word  tokole  is  omitted  in  the 
phrase  ^<  the  whole  truth,"  —  doubtful.  Barlow 
V.  Boicne,  Brayt.  135.  * 

87.  Caption  certifying  deponent  to  have  been 
*'  sworn  to  the  truth,"  and  ^'  eautianed  to  testify 
the  truth,  whole  truth,  and  nothing  but  the 
truth,"  is  not  sufficient ;  he  must  be  sworn  t» 
the  latter  form.  Burroughs  v.  Booth,  1  Chip. 
106.     See  ib.  366. 

88.  A  deposition,  to  be  used  before  an  auditor, 
should  state  when  and  where  the  cause  is  to  be 
tried  as  definitely  as  one  to  be  used  before  a  jus 
tice  of  the  peace.  Pike  v.  Blake,  8  Verm.  400. 
A  New  York  justice  may  take  depositions  to  be 
used  in  Vermont,  ib.  and  S.  P.  Mattocks  v.  Bel- 
lamy, 8  Verm.  463. 

89.  In  Massachusetts,  a  deposition  taken  un- 
der  a  commission  is  not  admissible  in  evidence, 
unless  it  appears,  by  the  certificate  of  the  com* 
missioner,  that  the  interrogatories  annexed  to 
the  commission  were  propounded  to  the  depo- 
nent, and  that  the  deposition  was  taken  in  pursu 
ance  of  the  commission.  Davis  v.  Allen,  14 
Pick.  313. 

90.  In  Connecticut,  it  constitutes  no  objection 
to  a  deposition,  that  the  reason  for  taking  it  is 
not  stated  in  the  certificate  of  the  magistrate. 
Thompson  v.  Stewart,  3  Conn.  171. 

91  In  Connecticut,  it  is  an  indispensable  re- 
quisite, in  a  deposition,  that  the  reason  of  taking 
it  should  be  stated  in  the  certificate  of  the 
magistrate  before  whom  it  is  taken.  Reading  v. 
Weston,  7  Conu.  143. 

92.  To  entitle  an  exemplification  of  a  com- 
mission  and  depositions  to  be  read  in  evidence, 
there  must  be  an  accompanying  certificate  of  a 
judge,  or  other  officer,  authorized  to  receive  and 
open  commissions.  Oneida  Manufacturing  Co, 
V.  Lawrence,  4  Cow.  440. 

93.  Commissioners  to  take  depositions  should 
certify,  in  their  return,  that  they  caused  the  wit- 
ness to  be  examined  on  oath  upon  the  interroga- 
tories annexed,  and  that  they  caused  the  exam- 
ination to  be  reduced  to  writing ;  otherwise,  the 
depositions  cannot  be  read.  BaUis  v.  Cochran, 
2  Johns.  417. 

94.  Where  the  commissioner  appointed  to  per- 
petuate the  bounds  of  lands,  in  Maryland,  had 
not  been  sworn  agreeably  to  law,  the  deposition 
of  a  witness  taken  by  them  cannot  be  read  in 
evidence.  TeUey  v.  Ford,  1  liar,  dc  J.  413.  If, 
however,  such  witness  were  dead,  his  declara- 
tions might  be  given  in  evidence  in  such  case, 
by  the  commissioner,  and  he  may  turn  to  such 
deposition  to  refresh  his  memorv;  but  such 
declarations  are  not  to  be  received  as  made  on 
oath.  ih. 

95.  A  dedimus  cannot  issue  to  take  the  depo. 
sitions  of  witnesses,  to  be  used  in  the  probate  of 
a  will,  until  the  original  will  hcis  been  filed  in  the 
probate  court.    Amory  v.  Fellowes,  5  Mass.  219 

96.  Depositions  taken  before  the  commence- 
ment of  an  action  cannot  be  admitted  as  evi- 
dence, in  such  action,  without  consent  of  the 
parties  expressly  given.  Lummis  v.  Strattan,  1 
Penn.  245. 

97.  Commissioners,  in  their  return,  certified 
that  the  oath  had  been  duly  taken  by  them. 
Held,  that  proof  was  not  necer  sarv,  that  the  per- 
sons administering  the  oath  had  authority  for 
that  purpose.  Wilson  v.  Mitchell,  3  Har.  d& 
J.  91. 

98.  If  any  person,  authorized  to  take  a  depo- 
sition, do  not  understand  the  language  of  the 
witness,  nor  the  witness  his  language,  an  inter- 
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preter  must  be  twom  to  interpret  between  them ; 
and  that  fact  must  appear  b^  the  certificate  of 
the  person  takin^r  the  deposition,  and  cannot  be 
Applied  by  his  affidavit  taken  aAerwards.  ^mo- 
ry  y.  FMowes,  5 Jdass.  219. 

99.  A  commissioner  appointed  to  take  testi- 
mony cannot  delegate  his  authority,  his  trust 
beingr  strictly  personal.  Cappeau  y.  Baker ^  1 
Har.  dk  Gill,  154. 

100.  The  magistrate  who  takes  a  deposition  is 
to  judge  of  the  mental  capacity  of  the  witness  -, 
and  if  ne  has  taken  it,  his  testimony  to  the  ap. 
parent  want  of  intelligence  in  the  witness  is  in- 
admissible.    Hough  Y.  Latoretuey  5  Verm.  299. 

101.  Where  a  commission  issues,  to  any  judg|e 
or  magistrate  of  another  state,  to  take  deposi- 
tions in  a  cause  pending  in  this  court,  the  official 
certificate  of  the  judge  or  magistrate  is  received 
as  prima  facte  evidence  of  his  authority.  Clem^ 
ent  V.  Durgiiij  5  Greenl.  9. 

102.  The  certificate  of  a  magistrate  taking  a 
deposition  is  good  evidence  of  the  facts  therein 
stated,  if  it  thereby  appear  that  all  the  requisites 
of  the  statute  have  been  complied  with.  Bell  v. 
Morrison,  1  Pet.  351. 

103.  A  deposition  certified  by  the  person  ta- 
king it,  as  a  justice  of  the  peace,  is  admissible 
without  any  further  evidence  that  he  is  a  justice. 
Talbott  V.  Bradford,  2  Bibb,  316. 

104.  A  deposition  taken  by  a  justice  of  the 

Keace,  though  he  did  not  so  style  himself,  was 
eld  admissible  in  evidence.     Bryden  v.  Taylor, 
2  Har.  &  J.  396. 

105.  A  deposition  taken  before  an  actual  jus- 
tice of  the  peace  is  admissible  in  evidence, 
thoujjh  he  is  not  described  as  such.  Commis' 
aionrrs  of  Berks  v.  Ross,  3  Binn.  539. 

106.  The  person  before  whom  a  deposition 
watf  taken,  in  another  state,  subscribed  his  name 
to  it,  annexing  thereto  the  letters  «'  J.  P.'*  This 
was  accompanied  by  a  certificate  of  the  county 
clerk,  properly  authenticated,  that  such  person 
w&s  a  justice  of  the  peace.  It  was  held,  that 
BU'sh  deposition  was  admissible  in  evidence. 
Jl/nnpson  v.  Stewart,  3  Conn.  171. 

107.  The  rule  requiring  that  the  party,  ofier- 
in ;  a  deposition  taken  out  of  the  state  and  not 
under  a  commission,  must  prove  the  official  char- 
ac  ter  of  the  person  who  took  it,  was  made  to 

Jn  event  management  and  imposition,  and  to  af- 
b»'d  reasonable  satisfaction  to  the  court  that  the 
transaction  was  correct  and  fair.  Savage  v. 
B%deh,  6  Greenl.  27.  Therefore,  where  such  dep- 
osition was  taken  at  St.  Stephen's,  in  Mew 
B^  unswick,  the  adverse  party  living  in  the  ad- 
joining  town  of  Calais,  and  attending  the  cap- 
tion without  objection,  the  court  presumed  that 
he  was  acquainted  with  the  person  and  official 
character  of  the  magistrate,  and  admitted  the 
deposition  without  other  proof,  ih. 

108.  It  is  a  sufficient  execution  of  a  deposi- 
tion, if  the  commissioners  annex  their  names  to 
the  deposition  and  seal  the  envelop ;  also,  if 
the  name  of  the  county  appear  in  tne  margin. 
Jfussear  v.  Arnold,  13  S.  &,  R.  323. 

109.  Where  it  appeared,  on  the  face  of  a  depo- 
sition taken  under  an  act  of  Congress,  that  the 
officer  taking  the  same  was  authorized  by  the 
act,  it  was  held  sufficient,  in  the  first  instance, 
without  any  proof  that  he  was  such  officer. 
Buggies  V.  Buckun,  Paine,  358. 

110.  Depositions  were  admitted  in  evidence, 
though  it  did  not  appear  that  the  commissioners, 
who  took  the  same,  were  (qualified  by  taking  the 
cath,  annexed  to  the  commission,  before  a  person 
legally  authorised  to  administer  an  oath,  other- 


wise than  by  the  certificate  of  the  commissioii. 
ers  themselves.  State  v.  Levy,  3  Har.  Sl  M'Hen. 
591.  The  commission  and  return,  in  such  case, 
were  held  good  evidence,  though  the  signatures 
and  seals  of  the  commissioners  appeared  only 
on  the  cover  enclosing  it.  ib. 

111.  Testimony  taken  in  another  state,  in  a 
joint  and  several  commission,  may  be  read  in  evi- 
dence, though  the  defendant's  commissioners  did 
not  attend.     Pennock  v.  Freeman,  1  Watts,  401. 

1 12.  The  form  of  caption  to  a  deposition,  re- 
quired by  the  laws  of  another  state  of  the  Union, 
may  be  shown  by  parol,  in  Vermont.  Dai^ortk 
V.  Reynolds,  1  Verm.  259. 

113.  Depositions  taken  by  justices  of  the 
peace  in  other  states,  without  a  commission  from 
the  court  in  Kentucky  to  take  the  depositions, 
are  not  admissible.  GUly  v.  Singleton,  3  Litt. 
249. 

114.  A  deposition  taken  under  a  dedimus  is- 
suing from  a  court  in  Missouri,  and  directed  to 
any  'Mudge  or  justice  of  the  peace  of  the 
city  of  New  Orleans,"  cannot  be  read  as  evi- 
dence.    Ober  V.  Pratte,  1  Mis.  80. 

115.  A  commission  may  be  opened  by  a  judge, 
in  vacation,  in  New  Jersey.  Den  v.  IVood^  5 
Halst.  62. 

116.  It  is  a  fatal  objection  to  a  deposition 
taken  under  the  judiciary  act  of  1789,  c.  20, 
§  30,  that  it  was  opened  out  of  court.  BeaU 
V.  Thompson,  6  Cranch,  70. 

117.  A  deposition,  opened  by  mistake  out  of 
court,  may  be  received  and  filed,  on  affidavit  of 
the  fact.     Law  v.  Law,  4  Greenl.  167. 

118.  In  Virginia,  the  magistrate  who  has  taken 
a  deposition  should,  within  the  appointed  hours, 
open  it  at  the  instance  of  any  party  who  was 
not  present  when  it  was  taken,  and  wishes  to 
cross-examine  the  witness.  Jeter  v.  Tali^i^erro^ 
4  Munf.  80. 

119.  A  deposition,  taken  under  a  commission, 
directed  to  the  court,  but  opened  by  mistake  by 
the  counsel  of  the  party  for  whose  use  it  was 
taken,  is  admissible  at  the  discretion  of  the 
court,  notwithstanding  the  rule  providing,  in 
such  case,  that  **  all  depositions  shall  be  opened 
and  filed  with  the  clerk."  Burrall  v.  Andrews, 
16  Pick.  551. 

120.  Where  a  deposition,  taken  to  be  used  in 
a  libel  for  divorce,  was  opened  by  mistake  by 
the  agent  of  the  party  at  whose  request  it  was 
taken,  the  court  permitted  it  to  be  used,  on 
being  furnished  with  an  affidavit  of  the  agent, 
stating  the  circumstances  under  which  it  was 
opened,  ih.     Goff  v.  Goff,  1  Pick.  475. 

121.  A  deposition,  taken  under  the  30th  sec- 
tion of  the  judiciary  act  of  1789,  cannot  be  read 
in  evidence,  unless  the  judge  certifies  that  it 
was  reduced  to  writing  either  by  himself,  or 
by  the  witness  in  his  presence.  PetHbons  v. 
Derringer,  4  Wash.  C.  C.  215. 

122.  The  return  to  a  commission  stated,  in  the 
caption  to  the  deposition,  that  the  witness  was 
sworn  and  examined  by  virtue  of  the  commis- 
sion ;  and  at  the  bottom  of  the  deposition,  the 
commissioners  had  signed  their  names,  qua  com* 
missioners :  this  is  sufficient,  and  it  wul  be  in- 
tended that  the  witness  was  sworn  and  exam- 
ined by  the  commissioners,  and  that  the  deposi 
tion  was  reduced  to  writing,  by  them  or  under 
their  direction.     Bolte  v.  Rooten,  4  Johns.  130. 

123.  A  deposition,  prepared  and  written  by 
the  party  for  whom  it  is  taken,  cannot  be  re 
ceived  as  evidence.    Jim4fry  v.  FeUowes,  5  Mass. 
219. 

124.  It  is  no  objection  to  the  competency  of  a 
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deposition,  iaat  it  is  in  the  hand-writing  of  the 
party  or  his  agent ;  it  will  be  presumed  to  have 
been  so  written  in  the  presence  and  under  the 
superintendence  of  the  magistrate.  Ray  y.  fVal- 
ton^  2  A.  K.  Marsh.  71. 

125.  A  deposition  drawn  by  the  party,  and 
copied  by  a  third  person,  is  not  admissible. 
Griswdd  v.  Gruwoldj  1  Root,  259. 

126.  A  deposition  drawn  by  the  affent  of  the 
plaintiff,  is  inadmissible.  Sinith  y.  Uuntington^ 
I  Root,  226. 

127.  It  is  no  objection  to  a  deposition,  that  it 
was  written  by  the  attorney  of  the  party  ofierinj? 
it  in  eyidence.     Wynn  y.  Williams,  Mmor,  136. 

128.  The  part  of  a  deposition  in  the  hand- 
writing of  an  attorney  or  agent  of  either  party 
cannot  be  read,  though  tiie  opposite  party  were 
present  and  cross-examined  the  witness.  Pat- 
terson  y.  Patterson,  2  Pennsyl.  200. 

129.  A  deposition  in  the  hand-writing  of  an 
attorney  in  the  cause,  or  specially  employed,  can- 
not be  read  unless  the  opposite  party  be  present 
and  consent.    Jiddlsman  y.  Mastersan,  1  ib.  454. 

130.  In  Connecticut,  the  agent  of  a  party,  in 
whose  behalf  a  deposition  is  taken,  cannot  draw 
up  such  deposition.  Allen  y.  Rand,  5  Conn.  322. 
Where,  therefore, «  deponent,  after  attempting 
to  giye  her  deposition,  became  faint  ana  ex- 
hausted, in  consequence  of  which,  the  taking 
was  postponed  until  the  next  eyening;  and, 
meanwhile,  the  party  procuring  it  to  1^  taken 
requested  C.,  who  resided  in  the  same  house 
with  the  deponent,  to  write  her  deposition  from 
time  to  time,  as  she  was  able  to  giye  it,  which 
C.  accordingly  did,  in  the  absence  of  the  adverse 
party  and  his  counsel,  and  of  the  magistrate  ;  it 
was  held,  that  C,  in  this  transaction,  was  the 
agent  of  the  party  requesting  it,  and  that  the  dep- 
osition so  taken  was  inadmissible,  ib. 

131.  The  deposition  of  £.,  reduced  to  writing 
by  some  person  unknown,  was  put  into  E.'s 
hands,  to  be  transcribed.  £.  applied  to  T.  to 
transcribe  it,  assigning,  as  a  reason,  **that  the  dep- 
osition must  not  be  m  the  hand-writing  of  the 
plaintiff,  or  his  attorney."  It  was  held,  that  the 
declaration  of  £.  was  inadmissible,  in  support  of 
an  objection  to  the  deposition,  and  such  deposi- 
tion was  rejected.  Bunnel  y.  TairUor,  4  Conn. 
568. 

132.  Under  the  provision  that  no  person  inter- 
ested shall  draw  up  a  deposition  to  be  used  in  a 
cause,  &c.,  a  son-in-law  of  a  party  is  not  dis- 
qualified.    Heacock  v.  Stoddard,  1  Tyler,  344. 

133.  Depositions  taken  before  one,  who  has 
acted  as  the  agent  of  the  party  in  the  same 
cause,  are  inadmissible.  Smith  y.  Smith,  2 
Greenl.  408. 

134.  A  deposition,  taken  before  an  uncle  of 
one  of  the  parties  to  the  suit,  cannot  be  admitted 
in  evidence.     Beanr.  i^imhy,  5  N.  Hamp.  94. 

135.  Where  a  deposition  was  taken  by  a  jus- 
tice of  the  peace  who  was  the  son-in-law  of  one 
of  the  parties  in  the  action,  but  no  fraud  or  par- 
tiality was  alleged,  it  was  held,  that  the  justice 
was  not  **  interested  in  the  event  of  the  cause," 
within  the  meaning  of  the  statute,  so  as  to  dis- 
qualify him  from  taking  the  deposition.  Chan- 
dler y.  Brainard,  14  Pick.  285. 

136.  Where  the  deposition  taken  by  a  magis- 
trate on  the  part  of  the  defendant  was  objected 
to  by  the  plaintiff,  and  the  magistrate  testified 
that  he  was  the  defendant's  friend,  and  felt  it 
to  be  his  duty  to  aid  him  by  advice,  Ac,  in  his 
defence,  and  that  he  was  present  at  the  taking  of 
other  depositions  and  gave  advice  ',  that  the  de- 
fendant then  said  he  wished  to  take  some  depo- 


sitions before  him,  afler  which  he  acted  impHr- 
tially  between  the  parties ;  and  that  the  plaintiff 
agreed  to  the  commission  under  which  the  dep- 
osition was  taken,  and  declared  himself  satis- 
fied with  the  magistrate's  impartiality ;  and  that 
the  deposition  was  used  at  a  previous  trial  with- 
out objection ;  it  was  held,  that  the  deposition 
was  admissible,  because  the  magistrate  was  not 
counsel  or  attorney  within  statute  1797,  c.  35. 
Coffin  V.  Jones,  13  Pick.  441. 

137.  Where  a  deposition  was  taken  before  a 
magistrate  who  had  previously  been  of  counsel 
in  the  case,  but  was  not  so  at  the  time  of  taking 
the  deposition,  and  had  no  interest  in  tkia  cacie, 
it  was  held,  that  he  was  legally  competent  to 
take  it.     Wood  v.  Cole,  13  Pick.  279. 

138.  A  deposition  taken  under  a  commission 
need  not  be  subscribed  by  the  witnesses.  Moul' 
son  v.  Hargrove,  1  S.  &  K.  201. 

139.  It  is  no  objection  to  a  deposition,  that  the 
deponent  omitted  to  subscribe  his  name.  Mobley 
v.  Hamit,  1  A.  K.  Marsh.  590. 

140.  A  deposition  not  signed  by  the  witness 
is  admissible  in  evidence,  if  certified  by  the  judge 
who  took  it.  Rutherford  v.  Jfelson,  1  Hay  w.  1&. 
Murphy  y.  Work,  ib. 

141.  In  Virginia,  it  is  held  no  objection  to  a 
deposition  that  it  is  not  signed  by  the  deponent. 
Bamett  v.  Watson,  1  Wash.  372. 

142.  It  is  no  objection  to  the  deposition  of  a 
witness,  that  he  has  not  signed  it,  although  the 
commissioners  certify  that  he  has.  Wiggins  v. 
Pryer,  3  Port.  430. 

143.  A  deposition  to  which  the  deponent  is 
not  sworn  till  his  testimony  is  reduced  to  wri- 
ting, is  irregular.  Armstrong  y.  Burrows,  6 
Watts.  266. 

144.  If  a  justice  of  the  peace,  who  has  taken 
a  deposition,  has  omitted  to  certify  that  the  de- 
ponent was  sworn,  this  defect  cannot  be  supplied 
by  a  subsequent  aifidavit  of  the  justice.  Amory 
v.  FeUowes,  5  Mass.  219. 

145.  Where  the  certificate  of  a  magistrate, 
who  took  a  deposition,  states  it  to  have  been 
'*  written  in  his  presence,"  without  stating  by 
whom  it  was  written;  and  where  it  appeared 
that  the  substance  of  it  had  been  reduced  to 
writing  by  the  deponent  ten  days  before,  at  a 
different  place,  and  not  in  the  presence  of  the 
magistrate ;  it  was  held,  that  such  deposition 
was  inadmissible  in  the  United  States*  courts. 
U.  States  y.  Smith,  4  Day,  121. 

146.  If  a  deposition  is  written  in  the  absence 
of  the  magistrate,  and  the  other  party  cross-ex- 
amines the  witness,  and  does  not  object  to  the 
informality  at  the  time,  the  deposition  may  be 
read.     Logan  v.  Steele,  3  Bibb,  230. 

147.  Under  a  commission  to  take  testimony, 
the  depositions  of  witnesses  will  be  received  m 
evidence,  although  the  commissioners  did  not 
administer  the  oaths  to  the  witnesses,  if  it  appears 
that  they  were  prohibited  from  administering 
them,  and  tiiat  th^y  were  in  fact  administered 
by  the  local  authorities.  Idneoln  v.  Battelle,  6 
Wend.  475. 

148.  The  commissioners  appointed  to  take  s 
deposition,  in  Pennsylvania,  need  not  themselves 
administer  the  oath  to  the  witness ;  it  will  be 
presumed  that  it  was  administered  in  their  pros 
ence.     Vaughan  v.  Blanchard,  2  Dall.  192. 

149.  It  is  sufficient  to  administer  the  oath  to  a 
deponent  according  to  the  usual  and  legal  form 
of  swearing  witnesses  in  the  place  where  the 
deposition  is  taken.  Fail  v.  Mckerson,  6  Mass. 
262. 

150.  If  the  cross-interrogatories  are  not  put  to 
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a  witness,  examined  under  a  eommiiMon,  the  dep- 
osition is  not  admissible  in  evidence.  Oi^nsr. 
Consequa^  Pet.  C.  C.  85. 

151 .  If  the  general  interroipitory,  under  a  com- 
mission to  take  testimony,  be  not  answered,  it  is  a 
fatal  objection  to  the  whole  deposition.  All  the 
interrogatories  must  be  substantially  answered. 
Dodgt  T.  Israd^  4  Wash.  C.  C.  323. 

iS.  Objections  to  interrogatories  need  not  be 
taken  before  the  commissioners  who  take  the 
depositions.     Cradd4fck  ▼.  Craddoek,  3  Litt.  77. 

153.  Objections  to  the  competency  of  a  wit- 
less, whose  deposition  is  taken  under  the  thirti- 
eth section  of  the  judiciary  act,  should  be  made 
\i  the  time  of  taking,  if  the  party  is  in  attend- 
ance and  the  objections  are  known  to  him  ;  oth- 
erwise, he  will  be  presumed  to  have  intended  to 
waive  them.  One  Case  of  Hair  PeneiU,  Paine, 
400.  If,  however,  the  facts  constituting  the  ob- 
jection were  not  known  to  the  party  when  it  was 
taken,  the  objection  may  be  niade  at  the  time  of 
*eading  the  deposition,  tb. 

154.  A  party  objecting  to  an  interrogatory, 
filed  before  the  issuing  of  a  commission  to  take 
a  deposition,  should  specify  the  ground  of  the 
objection,  in  order  that  the  adverse  party  may 
have  an  opportunity  to  vary  the  interrogatory. 
Allen  V.  Babcock^  15  Pick.  56. 

155.  Where,  on  a  trial  at  law,  a  deposition  was 
introduced,  taken  regularly  under  a  commission, 
and  some  of  the  questions  were  objected  to,  as 
leading,  it  was  held,  that  the  court  could  not 
suppress  such  questions  and  the  answers,  after  the 
jury  was  sworn,  but  that,  if  the  objection  had 
been  made  before,  they  would  have  been  sup- 
pressed.    Jones  V.  Lucas,  1  Rand.  268. 

156.  A  deposition,  taken  on  such  leading  in- 
terrogatories as,  "  Did  you  not  see  this  ?  or, 
**  Did  you  not  hear  that  ?  "  ought  not  to  be  read. 
Craddoek  v.  Craddock,  3  Litt.  77. 

157.  A  leading  interrogatory,  in  a  deposition 
taken  when  both  parties  are  present,  must  be 
objected  to  at  the  time  it  is  put  to  the  witness,  if 
at  all.     Woodman  v.  CooUnroth,  7  Greenl.  181. 

158.  A  leading  interrogatory  must  be  objected 
to  at  the  time  it  is  put  \  it  is  not  a  cause  for  set- 
ting aside  a  deposition  afterwards.  Skeder  v. 
Speer^  3  Binn.  130. 

159.  Answers  to  interrogatories,  upon  a  com- 
mission, cannot  be  objected  to  at  the  trial,  if  they 
are  fairly  within  the  scope  of  the  interrogatories. 
The  proper  time  to  object  is  when  the  interrog- 
atories are  settled.  Francis  v.  Ocean  Ins.  Co.  6 
Cow.  404. 

160.  Each  interrogatory,  in  a  commission, 
should  be  answered  separately,  at  least  in  sub- 
stance  ;  and  the  omission  of  such  answers  is  fa- 
tal to  the  whole  commission ;  although  the  wit- 
ness, in  answering  the  general  interrogatory, 
says  that  he  knows  nothing  further  material  to 
either  party.  KeUand  v.  BtsseU,  1  Wash.  C.  C. 
144. 

161.  If  depositions,  offered  as  evidence  in  a 
court  of  law,  contain  matter  supposed  to  be  ex- 
ceptionable, the  proper  course  is  to  point  out  the 
exceptionable  passages,  and  then  to  move  the 
court  to  instruct  the  jury  to  disregard  such  pas- 
sages.    Bvster  v.  WaUaeef  4  H.  &  M.  82. 

162.  Where  parties  have  agreed  that  the  dep- 
osition of  a  witness  shall  be  used  on  a  trial,  it 
must  be  read,  although  it  appear,  from  the  depo- 
sition, that  the  deponent  is  interested.  Stebbins 
V.  9uUon,  2  Stew.  249 

163.  Where,  at  a  trial  by  jury,  certain  dep- 
ositions were  objected  to  by  one  party,  but 
were  used  by  consent,  upon  condition  that  the 


jmdge  should  direct  the  jury  what  parts  of  them 
to  disregard  as  inadmissible,  and  no  sock  di- 
rection was  in  fact  given,  but  the  judee,  before 
the  jury  retired,  offered  to  give  them  further  in- 
structions on  any  point  which  either  parly  might 
desire  ;  yet  none  were  desired  ;  it  was  held,  that 
this  silence  of  the  party  amounted  to  a  waiver 
of  any  objection  to  the  testimony.  Bueldey  v. 
Woodsumj  7  Greenl.  204. 

164.  Where  the  plaintiff  agreed,  in  writing, 
that  a  deposition  might  be  taken  and  used  by  the 
defendant,  subject  only  to  objections  of  compe- 
tency, and  irrelevant  and  illegal  testimony,  and 
the  defendant  accepted  such  agreement;  the 
plaintiff,  in  case  the  defendant  waives  the  read- 
ing of  the  deposition,  is  entitled  to  have  it  read 
if  he  wishes  it,  subject  only  to  the  objections 
specified  in  the  agreement.  Gilchrist  v.  Wil- 
lianis,  3  A.  K.  Marsh.  235. 

165.  Depositions  taken  in  a  cause  relative  to 
the  same  subject  matter,  but  not  between  the 
same  parties,  are  inadmissible  as  evidence  in  the 
subsequent  suit.     Rowe  v.  Smith ,  1  Call,  487. 

166.  On  the  trial  of  an  action  at  law,  deposi- 
tions taken  in  a  suit  in  chancery,  between  the 
same  parties,  are  not  proper  evidence,  unless 
the  witnesses  are  dead,  or  otherwise  not  capable 
of  attending  the  trial.  Pleasants  v.  Clements,  2 
Lfcigh.  474. 

167.  Where  the  defendant  had  taken  sundry 
depositions,  for  the  purpose  of  discrediting  a 
deposition  taken  by  the  plaintiff^,  all  of  which  had 
been  taken  from  the  files  contrary  to  the  rule  of 
the  court,  and,  before  the  trial,  the  plaintiff 's 
counsel  told  the  defendant's  counsel  that  he 
should  object  to  the  defendant's  depositions,  be- 
cause they  had  been  taken  from  the  files;  to 
which  the  defendant's  counsel  replied,  that  the 
plaintiff's  deposition  was  liable  to  the  same  ob- 
jection ;  the  plaintiff's  counsel,  at  the  trial,  hav- 
ing read  his  deposition  without  any  objection 
from  the  defendant's  counsel,  was  considered  as 
having  waived  his  objection  to  the  defendant's 
depositions.     Potter  v.  Leeds,  1  Pick.  309. 

168.  A  deposition  of  a  defendant,  produced  and 
read  by  the  plaintiff,  cannot  be  taken  back  by 
him.     Henshaw  v.  Clark,  2  Root,  103. 

169.  That  a  deposition  was  read  on  a  former 
trial,  is  not  a  sufficient  reason  for  overruling  an 
objection  to  it.     Chapize  v.  Bane,  I  Bibb,  61S. 

170.  A  deposition  which  has  been  admitted  at 
a  former  trial,  without  objection,  will  not  be 
rejected  for  want  of  the  certificate  of  its  having 
been  opened  in  court.  Petiibone  v.  Rose^ 
Brayt.  77. 

171 .  A  deposition  taken  in  a  former  cause  be- 
tween the  same  parties  is  not,  of  itself,  evi- 
dence in  a  subsequent  cause  between  the  same 
parties.     TVimmer  v.  Larrison,  3  Halst.  56. 

172.  Where  a  deposition  has  once  been  read  in 
evidence  without  opposition,  it  cannot  be  after- 
wards objected  to  as  having  been  irregularly 
Uken.     Evans  v.  Hettieh,  7  Wheat.  453. 

173.  If  the  general  interrogatory  contained  in 
a  commission  to  take  depositions  is  not  an- 
swered, it  is  fatal  to  the  deposition.  Richardson 
V.  Golden,  3  Wash.  C.  C.  109. 

174.  It  is  no  objection  to  a  deposition  that  « 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.  Rhoades  v.  Solm,  4 
ib.  715. 

175.  Where,  in  the  return  of  a  commission, 
issued  on  behalf  of  a  defendant  to  take  a  depo- 
sition, no  answers  were  given  to  certain  inter- 
rogatories, but  it  appeared  that  the  plaintiff  was 
present  at  the  taking,  and  that  the  conunissioii 
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wts  returned  in  doe  form ;  it  was  held,  that  it 
mtffht  be  admitted  in  eTidence.  Stewart  ▼.  Ross, 
2  Dall.  157. 

176.  Interrogatories  annexed  to  a  commiseion 
to  take  a  deposition  mnst  be  objected  to,  if  at 
all,  before  the  commission  is  sent,  and  the  ob- 
jection  mnst  be  noted ;  but  then  the  conrt  will 
make  no  decision  as  to  them  before  the  commis- 
sion is  retnmed.    Anonymous,  2  Pick.  165. 

177.  A  deposition,  haying  been  read  without 
objection,  cannot  be  afterwards  rejected  and  with- 
drawn, because  the  court  subsequently  refused 
to  allow  a  deposition  to  be  read,  on  account  of 
an  exception  which  would  also  have  excluded 
the  deposition  which  had  been  read,  had  it  been 
objected  to.  Evans  y.  Hettick,  3  Wash.  C.  C. 
408. 

178.  Where  an  objection  was  taken  to  a  direct 
interrogatory,  and  the  answer  to  it,  at  the  time 
of  taking  the  deposition,  and  the  objection  being 
sustained  by  the  court  at  the  trial,  the  answer 
was  niled  out ;  it  was  held,  that  the  answers  to 
the  cross-interrogatories,  which  did  not  on  their 
fiu»  purport  to  be  asked  in  consequence  of  the 
direct  interrogatory,  and  were  not  made  depend- 
ent upon  it,  were  admissible  in  evidence.  Alsop 
V.  ims.  Co,  1  Sumner,  451. 

179.  The  deposition  of  a  witness,  now  dead,  as 
to  pedigree,  may  be  read  for  that  purpose  only, 
though  it  was  taken  in  another  cause,  between 
other  parties,  and  on  a  different  subject.  Banert 
y.  Day,  3  Wash.  C.  C.  243. 

180.  the  only  evidence  to  support  a  plea  of  pay- 
ment to  an  action  on  a  note  was  the  deposition  of 
C. ;  and  it  appeared  that  C.  had  given  a  deposition 
in  a  former  cause  between  the  same  parties,  which 
was  copied  from  one  drawn  up  by  the  defendant. 
The  defendant  had  obtained,  rrom  the  files  of 
court,  a  copy  of  that  deposition,  just  before  he 
applied  for  the  one  in  question,  which  was,  in  all 
material  points,  a  copy  of  the  former.  It  was 
held,  that  such  deposition  was  not  legally  admis- 
sible, and  if  admitted  in  fact,  without  objection, 
was  not  equivalent  to  the  testimony  of  one  cred- 
ible vritness,  and  did  not  establish  the  defendant's 
plea.      Daggett  v.  Tollman,  8  Conn.  168. 

181.  A  witness,  in  answer  to  an  interrogatory, 
stated  that,  in  his  opinion,  his  deposition  taken 
at  another  time  contained  his  knowledge  fully  as 
to  such  interrogatory,  which  deposition  was  set 
forth  by  the  commissioners.  Held,  that  this  was 
incompetent,  and  could  not  be  read  in  evidence. 
Stevenson  v.  Myers,  1  Har.  &  J.  102. 

ISa.  Where  a  suit  is  discontinued  by  the  death 
of  the  defendant,  and  the  same  claim  afterwards 
presented  to  the  commissioners  on  his  estate,  and 
an  appeal  taken  to  the  same  court  in  which  the 
claim  was  originally  sued,  it  is  not  a  continuance 
of  thai  suit,  and  a  deposition  taken  therein  cannot 
be  used  on  the  appeal.  Austin  v.  Slade,  3  Verm.  68. 

183.  In  Mew  Hampshire,  where  a  party  to  a 
suit  dies,  a  deposition  taken  by  the  opposite  par- 
ty, before  the  executor  or  administrator  of  the 
party  deceased  becomes  a  party  to  the  suit  upon 
the  record,  is  held  inadmissible.  Ela  v.  Rand,  4 
N.  H&mp.  54. 

184-  Where  depositions  of  witnesses  residing 
abroad,  taken  under  commission,  were  read  on 
the  trial  of  a  cause,  and  the  jury,  not  being  able 
to  agree  on  their  verdict,  were  discharged,  a  sec- 
ond commission  was  issued  to  reexamine  the 
same  witnesses  ;  it  being  stated  by  affidavit,  that 
some  of  the  doubts  which  existed  at  the  trial 
would  probably  be  removed  by  such  reexamina- 
tion.    Fisher  v.  DaU,  17  Johns.  343. 

186.  In  an  action  by  a  slave  for  his  freedom, 


as  a  descendant  from  a  free  white  woman,  a  certi- 
fied copy  of  an  entry,  on  the  county  records,  of 
the  deposition  of  a  priest  that  he  married  the  pe* 
titioner's  ancestor,  a  white  woman,  to  a  negro 
man,  the  deposition  of  a  witness  to  the  ceremony, 
together  with  an  extract  from  the  parish  register, 
were  admitted  in  evidence.  Shorter  v.  Rozier,  3 
Har.  &  M'Hen.  238. 

186.  Depositions  stated  in  the  record  of  the 
proceedings  of  the  admiralty  court,  at  Halifiuc, 
were  allowed  to  be  read  in  the  circuit  court,  to 
show  the  ground  of  condemnation.     Dederer  v 
The  Delaware  Ins.  Co,  2  Wash.  C.  C.  61. 

187.  Where  the  testimony  in  a  deposition  re- 
garded certain  notes  dated  the  6th  of  March, 
while  the  note  in  suit  was  dated  April  &th,  it 
was  held,  that  this  discrepancy  affected  the 
weight  of  evidence  only,  and  did  not  render 
the  deposition  inadmissible,  as  being  irrelevant 
Woodruff  r.  Westcott,  12  Conn.  134. 

188.  The  deposition  of  a  witness,  stating  the 
contents  of  a  record  or  written  instrument,  will 
not  be  admitted  in  evidence  where  it  is  in  the 
power  of  the  party  to  produce  the  original. 
Humphreys  v.  Powell,  Breese,  231. 

189.  A  deed,  or  other  exhibit,  proved  under  a 
commission,  should  be  annexed  to,  and  returned 
with,  the  commission ;  but  where  it  is  in  the 
custody  of  the  law,  e.  g.,  being  a  part  of  the  rec- 
ords of  a  county,  annexing  a  copy  is  sufficient, 
and  the  exhibit  may  be  produced  at  the  trial, 
separate  from  the  commission.  Jackson  v.  Sh^- 
herd,  6  Cow.  444. 

190.  The  dedimus  annexed  to  a  deposition,  not 
setting  forth  quite  correctly  the  names  of  the 
parties  to  the  suit,  was  held  not  to  be  a  sufficient 
objection  to  the  deposition,  it  not  being  shown 
that  another  suit  was  depending  between  the  par- 
ties.    Dixon  V.  Steele,  5  Hayw.  28. 

191.  A  deposition,  directed  to  George  Dunlair, 
but  taken  by  George  Dunbar,  is  inadmissible, 
though  Dunbar  was  the  man  intended.  £r«y- 
fogle  V.  Beckley,  16  S.  6l  R.  264. 

192.  A  deposition,  taken  under  a  commission 
to  take  the  deposition  of  John  Priestly,  may  be 
read  in  evidence,  although  signed  John  G. 
Priestly.     Brooks  v.  MKean,  Cooke,  162. 

193.  Although  a  certificate  of  a  survey  of  a 
vessel  is  not  evidence  of  the  facts  stated  in  it,  yet 
if  the  surveyors,  in  a  deposition  regularly  taken, 
refer  to  the  certificate  as  containing  all  they 
knew,  it  is  evidence.  U.  States  v.  Mitchell,  2 
Wash.  C.  C.  478. 

194.  Where  the  record  of  a  commission  to  take 
depositions,  &.C.,  was  not  produced,  nor  did  it  ap- 
pear by  what  authority  or  under  what  law  it 
was  issued,  nor  in  what  manner  or  under  what 
notice  it  was  executed ;  copies  of  depositions  ob- 
tained from  the  court  of  chancery,  which  pur- 
ported to  have  been  taken  in  obedience  to  a 
commission  issued  by  that  court  in  the  year  1713, 
for  the  swearing  and  examining  of  evidences  re- 
lating to  the  boundaries  of  a  tract  of  land,  called 
by  the  same  name  with  that  for  which  the  action 
of  ejectment  was  brought,  are  not  competent 
evidence  ;  although  the  register  of  that  court  in- 
formed the  lessor  of  the  plaintiff",  that  the  report 
of  the  commissioners,  containing  the  depositions 
aforesaid,  was  the  only  paper  relating  thereto 
that  he  could  find  in  his  office,  upon  diligent 
search.  Stoddert  v.  Manning,  2  Har.  &  Gill. 
147. 

195.  A  deposition  of  a  witness  residing  in 
Pennsylvania,  above  100  miles  fh>m  the  place  of 
holding  the  court,  taken  under  a  rule  entered 
into  by  the  plaintiff*  in  the  clerk's  office,  but  not 
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in  conformity  with  the  requisition  of  the  30th 
section  of  the  judicial  act,  cannot  be  read  in  evi- 
dence. Evans  ▼.  Hettiek^  3  Wash.  C.  C.  408. 
Evans  y.  Eaton^  ib.  443. 

196.  If,  at  the  taking  a  deposition  out  of  conrt, 
the  adverse  party  interrogates  the  witness  touch- 
ing his  interest  m  the  suit,  and  he  testifies  that 
he  has  none,  this  is  an  election  of  the  mode  of 
proof,  and  the  partj  will  not  be  permitted  to 
show  such  interest  aliunde  at  the  trial.  King  ▼. 
Upton^  4  Greenl.  387. 

107.  In  New  Hampshire,  where  an  attorney 
was  party  to  a  suit,  and  a  deposition  was  taken  by 
the  opposite  party,  while  the  court  was  sitting 
in  the  county  where  the  attorney  resided,  it  was 
held,  that  such  deposition  could  not  be  rejected, 
unless  the  party,  taking  the  depositions,  knew 
that  the  court  would  be  sitting  at  that  time.  Ela 
y.  Randy  4  N.  Uamp.  54. 

108.  Copies  of  depositions  used  in  the  court 
below  cannot  be  used  in  the  trial,  on  an  appeal. 
The  originals  must  be  sent  up  under  seal.  ScoU 
V.  Fletcher^  1  Overt.  488. 

100.  It  is  no  objection  to  a  deposition,  that  it  is 
written  in  English,  although  the  commissioners 
were  Dutchmen,  and  it  does  not  appear  that 
there  was  a  sworn  interpreter,  and  that  the  wit- 
nesses were  examined  upon  the  cross-interroga- 
tories at  the  time  they  answered  in  chief,  but 
answered  them  afterwards,  or  that  the  clerk  of  the 
commissioners  was  sworn.  Gilpins  v.  Consequa, 
3  Wash.  C.  C.  184. 

200.  It  is  no  objection  to  a  deposition,  that  it 
is  in  English,  and  the  commissioners  before 
whom  it  was  taken  were  Dutchmen,  and  that  it 
does  not  state  that  they  had  the  assistance  of  a 
sworn  interpreter,  ib.  Pet.  C.  C.  85.  Nor  is 
it  an  objection,  that  the  cross-interrogatories 
were  not  put  to  each  witness  immediately  after 
he  had  answered  the  chief  interrogatories,  but 
were  put  to  him  afler  all  the  chief  interrogatories 
were  answered  by  all  the  witnesses ;  nor  is  the 
commission  defective,  because  the  commission- 
ers and  their  clerk  were  not  sworn,  ib. 

201.  An  alteration  by  the  magistrate,  afler  a 
deposition  is  signed  and  sworn  to,  without  the 
deponent's  assent,  and  in  a  particular  in  any 
sense  material,  is  fatal  to  the  evidence.  Winoos- 
kie  Turnpike  Co.  v.  Ridley ,  8  Verm.  404. 

202.  The  statute  of  Alabama,  allowing  the 
depositing  of  a  deposition  in  the  post-ofiice  to 
be  proved  by  the  certificate  of  the  post-master, 
does  not  preclude  a  party  from  showing  tliatfact 
by  a  commissioner  who  took  the  oeposition. 
Winston  v.  MiUer,  1  Stew.  508. 

203.  Depositions  taken  officially  by  a  public 
agent  residing  abroad,  relative  to  a  capture,  are 
evidence  in  an  action  brought  against  him  by  tiie 
captors.     Bingham  v.  Cabot,  3  Dall.  19. 

204.  In  a  suit  against  two  defendants,  one  of 
them  was  defaulted ;  afler  which  his  deposition 
was  taken  by  the  other,  who  defended  on  the 
ground  of  minority :  this  deposition  held  to  be 
madmissible.     GUtnore  v.  Bowden,  3  Fairf.  412. 

205.  Depositions  annexed  to  a  commission  not 
legally  executed  are  not  evidence,  though  one 
ofthe  commissioners  proved  that  the  depositions 
were  taken  under  and  by  virtue  of  the  commis- 
sion, and  in  the  presence  of,  and  on  cross-exam- 
ination of,  the  holder  of  the  land,  the  location  of 
which  was  to  be  proved,  and  although  the  per- 
son whose  deposition  was  so  offered  was  dead. 
Bladen  v.  Cockey,  1  Har.  &  M'Hen.  230. 

206.  The  deposition  of  a  party  to  a  suit,  vol- 
untarily given,  is  admissible  as  evidence  for  the 
other  party.     Woodruff  v.  WestcoU,  12  Conn.  134. 


207.  Depositions  taken  in  a  suit  with  the  Ac- 
tor may  be  read  in  evidence  in  a  suit  with  the 
principal  for  the  same  cause.  Riiekie  v.  Ly»a,  1 
Call,  489. 

208.  The  interrogatories,  under  a  commission 
to  examine  witnesses,  were  signed  ^^  W.  and  H. 
Atts.  for  Pltff.,"  without  sUting  that  they  were 
counsellors.  The  first  judfe  of  the  common 
pleas  of  New  York  endorsed  on  the  commission 
directions  as  to  its  return  through  the  mail.  It 
was  returned  as  directed,  and  the  penny-post 
carried  it  to  the  plaintiff's  attorneys,  who  paid 
the  postage,  and  delivered  it  to  the  clerk.  Held, 
that  the  interrogatories  were  sufficiently  signed ; 
that  the  judge  of  the  common  pleas  of  New  York 
may  direct  as  to  the  return  of  a  commission ;  and 
that  it  was  no  objection,  that  it  passed  through  the 
hands  of  the  attorney  of  one  of  the  parties,  if  it 
was  delivered  to  the  clerk  in  an  unaltered  state. 
Homer  v.  Martin,  6  Cow.  156. 

209.  A  party,  having  retaken  a  deposition,  un- 
der leave  of  the  court,  is  not  excluded  from  read- 
ing the  first  deposition,  provided  it  was  legally 
taken.     Deneal  v.  Allenswortk,  2  J .  J.  Marsh.  44d. 

210.  It  is  no  objection  to  the  admissibility  of  a 
deposition,  that  the  witness  swears  positively  to 
facts  of  which,  from  the  nature  of  the  subject, 
he  could  have  had  no  knowledge.  Thompson  v. 
Stewart,  3  Conn.  17] . 

211.  A  deposition  is  not  to  be  wholly  rejected, 
because  the  deponent  mentioned  facts  which  he 
learned  by  hearsay,  by  way  of  inducement  to 
what  he  knew  of  his  own  knowledge.  Finlay  v. 
Humble,  2  A.  K.  Marsh.  569. 

212.  A  deposition,  which  is  inadmissible  to 
prove  the  facts  testified  of  by  the  deponent,  in  a 
suit  to  which  he  is  not  a  party,  cannot  be  used 
for  the  purpose  of  proving  his  declaration  as  to 
the  same  racts,  although  his  declaration  might 
be  proper  evidence  to  prove  the  facts.  Braintree 
V.  Hingham,  1  Pick.  245. 

213.  A  commission  taken  by  both  parties  may 
be  read  in  evidence,  though  the  rule  on  which  it 
was  grounded  was  not  entered  on  the  docket.  Any 
thing  showing  the  plaintiff  has  no  right  to  recov- 
er may  be  given  in  evidence  under  the  plea  non 
assumpsit.    Dawson  v.  Tibbs,  4  Yeates,  349. 

214.  Notwithstanding  an  order  of  the  court, 
closing  all  testimony  in  a  cause  afler  a  limited 
time,  under  a  commission,. the  court  will  enlarge 
it  upon  proof  of  new-discovered  evidence,  which 
the  party  could  not  procure  to  be  taken  under 
such  commission,  the  same  having  come  to  his 
knowledge  afler  the  execution  uereof.  I%e 
Schooner  Ruby,  5  Mason,  451. 

215.  Where  a  deposition  contains  inadmissi 
ble  evidence,  it  should  not  be  delivered  to  the 
jury ;  the  admissible  matter  may  be  read  to  them. 
Wood  V.  Stetcart,  7  Verm.  149. 

216.  In  executing  a  commission  to  take  testi- 
mony, in  Maryland,  it  is  not  necessary  that  the 
commissioners  should  appoint  a  clerk.  Beard  v. 
Heide,  2  Har.  &  J.  442. 

217.  Under  the  North  Carolina  act  of  1777, 
commissioners  to  take  testimony  need  not  be 
returned  to  the  next  term  afler  they  are  issued. 
Duncan  v.  Hill,  2  Dev.  &  Batt.  291. 

218.  A  deposition,  directed  ^^  to  the  supreme 
court  of  Connecticut,  to  be  held  at  New  London 
on  the  third  Tuesday  of  January,'*  was  offered 
to  be  used  in  a  cause  pending  m  the  superior 
court,  held  at  New  London  in  September,  1819. 
It  was  held,  that  this  direction,  though  not  liter- 
ally correct,  was  sufficiently  intelligible  to  ren- 
der the  deposition  admissible.  Thompson  v 
Stewart  J  3  Conn.  171.  ^ 
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219.  A  witness  was  offered  in  a  case  of  farther 
proof,  in  the  supreme  court  of  the  United  States, 
to  be  examined  viva  voce ;  but  the  court,  for  the 
sake  of  conyenience,  ordered  his  deposition  to  be 
taken.     The  Samuel,  3  Wheat.  77. 

220.  After  a  plaintiff's  commission  has  been 
executed,  the  defendant  may  send  on  new  inter- 
ro^toriea.     Hook  y.  Hackney,  16  S.  6l  R.  365. 

221.  In  Vermont,  an  ex  parte  deposition,  filed 
less  than  30  days  before  the  term  of  the  court, 
may  be  used  at  the  next  succeeding  term.  Smith, 
y.  Woods,  3  Verm.  485 

222.  Depositions  taken  under  a  dedimus  potes- 
totem f  juicording  to  common  usage,  are  not  to  be 
considered  to  be  taken  de'bene  esse.  Sergeant  y. 
Biddle^  4  Wheat.  508. 

223.  Where  a  deposition  is  taken  de  bene  esse, 
the  deposition  or  notice  need  not  recite  that  the 
deposition  is  taken  de  bene  esse.  Johnson  y. 
Fowler,  4  Bibb,  521. 

224.  No  witness  residing  in  the  state  can  be 
examined,  de  bene  esse,  bj  the  common  law ;  and 
no  statute  of  South  Carolina  authorizes  such 
an  examination  of  a  witness  residing  within  40 
miles,  merely  because  he  is  president  of  a  branch 
bank.     English  y.  English,  2  M'Cord,  238. 

225.  Whether  a  deposition  is.  taken  de  bene 
esse,  or  in  chief,  it  should  appear  upon  the  rec- 
ord, upon  an  appeal,  that  notice  of  the  time  and 
place  of  taking  it  had  been  giyen  to  the  opposite 
party;  otherwise,  the  judgment  in  the  action  will 
be  held  erroneous.    Collins  y.  Lotory,  2  Wash.  75. 

226.  A  deposition,  taken  de  bene  esse,  under 
order  of  court,  by  two  magistrates,  and  with  due 
notice,  was  offered  as  eyidence,  on  proof  of  the 
inability  of  the  witness  to  attend.  No  commis- 
sion awarded  by  the  court  was  found  among  the 
papers,  and  there  was  no  other  eyidence  that  one 
was  awarded  than  the  fact  that  the  clerk  had 
charged  a  fee  for  issuing  it.  The  deposition  was 
also  returned  open  and  unsealed,  but  there  ap- 
peared no  erasure  or  alteration.  Held,  that  the 
deposition  was  admissible.  Givens  y.  Manns,  6 
Munf.  191. 

227.  The  proyision  in  the  United  States  judi- 
ciary act  of  1789,  §  30,  as  to  taking  depositions 
de  bene  esse,  does  not  apply  to  cases  pending  in 
the  supreme  court,  but  to  cases  in  the  district 
and  circuit  courts.     T%e  Argo,  2  Wheat.  287. 

228.  The  sixth  section  or  the  act  of  Congress 
of  March  2, 1793,  relating  to  taking  depositions 
de  bene  esse,  is  confined  to  those  taken  under  the 
enacting  part  of  that  section.  Sergeant  y .  Biddle, 
4  Wheat.  508. 

229.  A  deposition  taken  de  bene  esse,  at  the 
instance  of  one  party,  and  containing  interrogap 
tones  propounded  by  the  other,  and  answers 
thereto,  will  be  permitted  to  be  used  in  eyidence 
notwithstanding  the  party  at  whose  instance  it 
was  taken  objects.  Rogers  y.  Bamett,  4  fiibb, 
480. 

230.  *'  That  the  deponent  is  a  seaman  on  board 
a  gun-boat,  and  liable  to  be  ordered  to  some  other 
place,  and  not  to  be  able  to  attend  the  court  at 
the  time  of  its  sitting,"  is  not  a  sufficient  reason 
for  taking  his  deposition  de  bene  esse,  under  the 
United  States  judiciary  act  of  1789.  The  Samuel, 
1  Wheat.  9. 

231.  In  South  Carolina,  an  attorney,  preyented 
from  being  a  witness  by  duties  in  another  court, 
may  be  examined  de  bene  esse,  by  commission. 
Huffman  y.  Barkley,  1  Bailey,  34. 

232.  Where  a  commission  issues  to  take  a  dep- 
osition de  bene  esse,  and  the  deposition  is  taken, 
and  the  magistrate  certifies  that  it  was  taken  by 
oonsent,  it  will  be  presumed  that  it  was  taken 
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de  bene  esse,  and  cannot  be  used  unless  the  ina*. 
bility  of  the  witness  to  attend  at  court  is  shown. 
GiUespie  y.  Gillespie,  2  Bibb,  89. 

233.  Depositions,  de  bene  esse,  may  be  taken  at 
any  stage  of  the  cause,  eyen  before  an  issue  of 
fact  joined,  and  while  a  demurrer  is  pending  and 
undetermined.    Packard  y.  Hill,  7  Cow.  489. 

234.  Where  it  is  certain,  or  probable,  that  the 
personal  attendance  of  a  witness  cannot  be  pro- 
cured at  the  trial,  an  examination  de  bene  esse,  be- 
fore a  judge  or  commissioner,  upon  due  notice  to 
the  adyerse  party,  is  proper.  And  where  the  ad- 
yerse  party  appears  before  the  judge,  but  does 
not  there  object  that  due  notice  was  not  giyen 
him,  or  that  it  is  not  sufficiently  proyed,  he  can- 
not afterwards,  on  the  trial,  raise  tnese  objections. 
Jackson  y.  Kent,  7  Cow.  59.  Wait  y.  Whitney* 
ib.  69. 

235.  Depositions,  taken  de  bene  esse,  may  be 
read,  with  an  affidayit  that  the  witness  is,  from 
indisposition,  unable  to  attend.  Sims  y.  Sims, 
Const.  Rep.  131. 

236.  Where  a  deposition  taken  de  bene  esse  is 
offered  in  eyidence,  the  party  who  offers  it  must 
proye  that  he  has  used  due  diliffenoe  to  procure 
the  attendance  of  the  witness.  Fettibone  y .  Der^ 
Hnger,  4  Wash.  C.  C.  215. 

537.  Where  a  deposition  is  taken  de  bene  esse, 
it  is  necessary  to  show  that  the  witness's  attend- 
ance could  not  be  procured  at  the  trial,  or  the 
deposition  cannot  be  read.  Gilly  y.  Singleton,  3 
Litt.  249. 

238.  Depositions  taken  de  bene  esse  cannot 
be  read  in  eyidence,  unless  the  party  who  offers 
them  shows  that  the  witnesses  were  subpoBnaed, 
and  cannot  attend.  Penn  y.  ingraham,  2  Wash. 
C.  C.  487. 

239.  The  fact  that  a  witness  has  been  sum- 
moned, and  fails  to  attend,  is  not  sufficient  to 
authorize  the  reading  of  his  deposition,  taken  de 
bene  esse,  but  it  must  be  proyed  that  he  is  dead, 
or,  if  liying,  unable  to  attend,  or  has  been  sought 
for  and  cannot  be  found.  Minnis  y.  Echols,  2 
H.  &.  M.  31. 

240.  To  read  a  deposition  taken  de  bene  esse, 
proof  of  the  absence  of  the  witness  from  the 
state,  or  of  his  inability  to  attend,  should  be 
made.    Johnson  y.  Fowler,  4  Bibb,  521. 

241.  To  admit  a  deposition  taken  de  bene  esse, 
proof  is  requisite  of  the  inability  of  the  witness 
to  attend ;  and  the  fact  that  the  witness  was  60 
years  old  when*  the  deposition  was  taken,  and 
then  appeared  infirm,  is  not  sufficient.  Ms  y. 
SublU,  3  Bihh,  204. 

242.  A  deposition  taken  de  bene  esse  is  inad. 
missible  until  the  impossibility  of  the  attendance 
of  the  witness  is  made  out.  Coulter  y.  Purcell, 
1  Oyert.  479. 

243.  It  is  incumbent  on  the  party  for  whom  a 
deposition  de  bene  esse  is  taken,  to  proye  that  the 
disability  of  the  witness  to  attend  continues,  un- 
less such  witness  liyes  more  than  100  miles 
from  the  place  of  trial.  Patapsco-  Ins.  Co.  y. 
Southgate,JS  Pet.  QOA. 

244.  The  deposition  of  a  witness,  though  re- 
siding 300  miles  from  the  place  of  trial,  taken 
de  bene  esse,  cannot  be  read  in  eyidence  unless 
the  witness  was  seryed  wi^  a  subposna,  and  it 
appears  that,  from  some  sufficient  reason,  he 
cannot  attend.  Brown  y.  Galloway,  Pet.  C.  C. 
291. 

245.  On  a  petition  to  take  depositions  in  per" 
petuam,  the  party  to  be  affected  by  the  deposi- 
tions must  be  notified.  Amos  Payne,  2  Root, 
156. 

246.  Notice  of  taking  eyidence,  for  the  purpose 
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of  perpetaatmg  It, 
|Mrty,  and  ■erviee 


miuit  be  tenred  ^pon  the 
opon  the  attorney  is  bad. 
MtdeUeton  v.  Taylor y  Coze,  445. 

247.  The  want  of  notice  is  no  valid  objection 
to  a  deposition  taken  in  verpettuun,  under  the 
proTmcial  statute  7  W.  3,  c.  85,  §  3.  Goodwin 
T.  MuMSOff  4  Greenl.  88*  And  such  deposition 
may  be  used  wheneyer  the  deponent  is  so  sick 
as  to  be  unable  to  attend  court,  ib, 

348.  Whether  it  is  within  the  discretionary 
power  of  the  court  to  admit,  as  a  foreign  deposi- 
tion, one  taken  t»  perpetuam  in  another  state,  be- 
fore any^action  was  pending  —  q%uare.  But  such 
a  deposition,  taken  without  notice  to  the  other 
side,  is  not  admissible,  it  not  appearing  that  he 
was  not  within  reach  of  notice,  or  that  he  will  not 
be  prejudiced  thereby.    Anonymous^  3  Pick.  14. 

249.  A  deposition,  taken  in  perpetuam  ret  me- 
mori»m,  cannot  be  used  in  the  trial  of  an  action 
commenced  before  the  taking  of  such  deposition. 
Qrtm^idd  ▼.  Cughmam^  16  Mass.  393. 

250.  A  deposition,  taken  in  verpetuam  rd  me- 
moriainy  cannot  be  used  as  efidence,  if  not  re- 
corded within  three  months  from  the  date  of  its 
caption.  Bradsireet  ▼.  Baldwin,  11  Mass.  829. 
Braintree  y.  Hingkam,  1  Pick.  245. 

251.  Depositions  in  perpetuam,  taken  by  a 
oommissioner  out  of  the  county  for  which  he  is 
appointed,  cannot  be  used  on  trial.  Jackson  v. 
Leek,  12  Wend.  105.  But  witnesses  in  perpet- 
uam may  be  examined  out  of  the  county,  if 
they  consent,  ib. 

f&2.  Under  the  last  general  interrogatory,  an- 
nexed to  a  commission  in  New  York  to  take  the 
examination  of  witnesses  abroad,  the  witness,  in 
his  answer,  may  state  facts  not  drawn  forth  by 
the  preyious  particular  interrogatories.  Pereival 
y.  BUckeu,  18  Johns.  257. 

253.  Depositions  taken  under  a  commission, 
issued  to  a  place  where  the  commissioners  are 
prohibited  executing  the  commission,  taken  ac- 
cording to  the  law  of  the  place,  in  the  presence 
of  the  commissioners,  by  a  judge  of  the  courts 
of  such  place,  may  be  read  m  evidence.  If  all 
the  interrogatories,  either  in  form  or  substance, 
are  not  put  to  the  witnesses,  such  deposition  can- 
not be  read.  WitUhrop  y.  Union  Ins,  Co,  2 
Wash.  C.  C.  7. 

254.  In  general,  a  deposition  taken,  in  perpet- 
uam, under  the  Massachusetts  statute  of  1797,  o. 
35,  at  the  request  of  A,  upon  notice  to  B,  cannot 
be  used  in  an  action  against  B  by  C,  a  stranger  not 
claiming  under  A ;  neither  can  A  use  it  against 
any  other  person  than  B,  or  one  claiming  under 
him,  unless  such  person  lived  more  than  20 
miles  from  the  place  of  caption.  Welles  v.  Fish, 
3  Pick.  74. 

255.  Notice,  to  an  attorney  at  law  of  the  op- 
posite  party,  of  the  taking  of  depositions,  is  not 
sufficient,  in  Viijnma.  Buddieum  v.  Kirk,  3 
Cranch,  293.  StQl,  the  attorney  at  law  may 
consent  to  receive',  or  may  receive,  notice,  and 
shall  not  aflerwards  be  permitted  to  object  to  the 
want  of  it.  ib, 

256.  When  depositions  are  taken,  to  be  used 
against  the  United  States,  if  there  be  an  attor 
Bey  of  the  United  States  within  100  miles  of 
the  place  of  caption,  he  must  be  notified.     The 
Jtrgo,  2  Gallis,  314. 

4S57.  Where  there  is  an  attorney  of  record,  it 
is  improper  to  take  depositions  without  notice  to 
him,  or  to  the  party,  t^. 

258.  Depositions,  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  hyr  the  plaintiff,  although  the 
plaintiff  had  no  notice  of  the  time  and  p&ce  of 


taking    the    same      Yeaton  v.  Fry,  5  Cranch, 
335. 

259.  Where  notice  was  given  that  a  deposi- 
tion would  be  taken  on  the  8th  of  August,  and, 
if  not  taken  in  one  day,  that  the  commissionen 
would  adjourn  from  day  to  day  until  it  was  fin- 
ished ;  and  the  commissioners  met  on  the  8th, 
and  adjourned  from  day  to  day  until  the  12th, 
and  then  from  the  12th  to  the  19th,  when  the 
deposition  was  taken ;  it  was  held,  that  the 
deposition  was  not  taken  agreeably  to  notice. 
Buddieum  v.  Kirk,  3  Cranch,  293. 

260.  Notice  of  the  taking  of  a  deposition,  to 
the  adverse  party,  cannot  be  shown  by  parol 
evidence.     Barnes  v.  Ball,  1  Mass.  73. 

261.  Depositions  taken  in  term  time,  during 
a  recess  of  the  court,  the  opposite  party  having 
notice,  are  received,  though  taken  without  an 
order  of  the  court.    Jones  v.  Spring,  7  Mass.  251. 

262.  During  the  session  of  the  court,  an  order 
was  obtained,  by  the  plaintiff,  for  tsking  the 
deposition  of  a  witness  who  was  bound  to  sea, 
and  notice  was  delivered  to  the  defendant's  at- 
torney of  record,  at  11  o'clock,  A.  M.,  to  attend 
the  taking  of  the  deposition  at  4  o'clock,  P.  M., 
of  the  same  day  ;  and  the  attorney  attended  and 
filed  interrogatories,  but  protested  against  the 
notice,  as  being  insufficient.  It  was  held,  that 
the  deposition  so  taken  was  admissible  in  evi- 
dence.    Vinal  V.  BurriU,  16  Pick.  401. 

263.  Notice  to  the  adverse  party  of  the  taking 
a  deposition  is  not  sufficient,  unless  it  contains 
the  name  of  the  person  whose  deposition  is  to  be 
taken.  The  certificate  of  the  justice  is  not  con- 
clusive as  to  the -^notice.  Minot  v.  Bridgewater^: 
15  Mass.  492.     See  Barnes  v.  Bail,  1  Mass.  73. 

264.  Afler  a  commission  has  issued  to  take  a 
deposition,  with  interrogatories  filed  on  both 
sides,  a  party,  even  if  allowed  at  all  to  take  the 
deposition  without  reference  to  the  commission, 
must  not  only  show  that  he  has  elected  to  sup- 
press  the  commission,  and  given  notice  to  the 
other  party,  but  also  that  the  person  taking  the 
deposition  was  duly  qualified,  and  that  the  other 
party  had  notice  of  the  time  and  place  of  taking. 
Davis  Y.  J/^  14  Pick.  313. 

265.  Where  a  party  was  notified  to  attend  at 
the  taking  of  a  deposition  on  the  Saturday  be- 
fore court,  and  attended  accordingly,  but  it  was 
not  taken ;  and  he  was  given  to  understand  that 
it  would  not  be  taken,  but  was  afterwards  noti- 
fied to  attend  in  the  forenoon  of  the  following 
Monday,  being  the  last  day  of  the  vacation,  and 
also  the  day  of  the  annual  election  of  state  offi- 
cers, at  which  time  he  did  not  attend ;  it  was 
held,  that  the  deposition,  taken  under  these  clr- 
oumstances,  was  very  properly  rejected.  Vlmer 
V.  HiUs,  8  Greenl.  326. 

266.  In  New  Hampshire,  it  is  not  necessary 
that  the  notice,  given  to  an  adverse  party,  of  the 
taking  of  depositions,  should  state  the  time 
when  the  court,  where  the  cause  is  pending,  is 
to  be  holden.  O.  F,  M,  Company  v.  Mather ^  5 
N.  Hamp.  574. 

267.  In  New  Hampshire,  where  a  party  resides 
without  the  state,  and  more  than  20  miles 
from  the  place  of  caption,  notice  of  the  taking 
of  deposition  is  to  be  served  upon  his  attorney, 
in  the  same  manner  as  though  he  were  the  party, 
without  regard  to  his  client  s  residence.  Cfravs 
y.  Jicknor,  6  N.  Hamp.  537. 

268.  Notice  of  the  taking  of  a  depositioBy 
given  to  the  president  of  a  corporation,  which  is 
a  party  in  the  suit,  is  sufficient,  and  such  depo- 
sition is  admissible.  Eastman  v.  Coos  Bank^  1 
N.  Hamp.  23 
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9li9.  In  New  Hampahire,  where  the  adyerae 
party  is  a  corporation,  notice  of  the  time  and 
place  of  taking  depositions  most  be  served 
upon  some  proper  officer  of  the  corporation,  and 
a  notice  apon  one  who  has  merely  charge  of  the 
companj^'s  books,  although  he  is  member  of  the 
corporation,  is  not  sufficient.  G.  F.  M,  Company 
▼.  MaUus,  5  N.  Hamp.  674. 

270.  The  reason  of  a  party's  not  being  notified 
to  attend  a  deposition,  must  be  taken  from  the 
magistrate's  certificate  solely.  Chimman  y.  TuJtr 
tUy  1  Chip.  179. 

271.  Notice  to  adverse  party,  in  taking  a  depo- 
sition, in  Vermont,  is  not  fixed  by  statute. 
What  is  reasonable  notice,  is  a  question  for  the 
court;  and  the  supreme  court  will  not  judge 
oyer  the  county  court  in  such  a  case.  Hough 
r.  Lawreneej  5  Verm.  299.  • 

272.  Under  the  act  of  Vermont,  requiring  no. 
tiee  to  an  adverse  party,  if  within  30  miles  of 
the  place  of  caption,  held  no  objection  to  a  depo- 
sition, where  the  party  lived  beyond  that  distance, 
that  his  attorney,  who  lived  within,  was  not  no- 
tified.    Heacoek  v.  Stoddard^  1  Tyler,  344. 

273.  It  seems,  a  magi  titrate  may  adjourn  the 
taking  of  a  deposition,  and  verbal  notice  to  the 
adverse  party  will  be  sufficient.  EdgeU  v.  Low- 
eU,  4  Verm.  412. 

274.  In  Connecticut,  parol  testimony  is  ad- 
missible, to  prove  notice  to  a  party  of  the  taking 
of  a  deposition.    Latorenee  v.  Phelps^  2  Root,  334. 

275.  A  deposition  was  taken,  at  the  request  of 
the  plaintiff^  in  the  city  of  New  York,  and  the 
only  notice  given  was  by  leaving,  at  the  store 
of  the  defen&nt's  agent,  at  half  past  2  o'clock, 
P.  M.,  a  copy  of  a  written  notice,  that  the  wit- 
ness would  be  examined  at  half  past  3  o'clock 
that  afternoon,  at  a  place  about  half  a  mile  dis- 
tant from  such  store.  The  agent  sent  his  son 
to  procure  a  postponement,  who  objected  to  the 
taking  of  the  deposition  for  want  of  reasonable 
notice,  he  knowing  nothing  of  the  matter,  and 
not  having  time  to  procure  counsel.  The  post- 
ponement was  refused ;  the  reason  assigned  be- 
ing, that  the  plaintiff's  counsel  intended  to  leave 
the  city  the  next  day,  and  that  the  witness  was 
in  a  declining  state  of  health,  though  there  was 
no  reason  to  suppose  that  his  testimony  could 
not  be  taken  on  a  subsequent  day.  Held,  that 
the  ^'  reasonable  notice "  required  by  the  Con- 
necticut statute  was  not  given.  Sharp  v.  Lock- 
woody  12  Conn.  156. 

276.  In  Connecticut,  depositions  taken  within 
20  miles  of  the  vouchees,  in  an  action  on  the 
eovenants  of  warranty  in  a  deed,  without  the 
Toachees  being  notified,  are  inadmissible.  Fowl- 
er  T.  Jforton,  2  Root,  25. 

277.  Where  notice  was  given  of  the  taking  of 
a  deposition  before  a  person  not  qualified  to 
take  the  same,  and  it  was  taken,  at  the  time  and 
place  specified,  before  another  magistrate,  who 
w&s  qualified ;  it  was  held,  that  such  notice  was 
insnmcient,  and  that  the  deposition  was  not 
legally  taken.  Daggett  v.  Tollman,  8  Conn.  168. 
It  seems,  however,  that  if  the  citation,  in  such 
ease,  had  named  *^A,  or  some  other  proper 
anthority,"  the  deposition  might  have  been 
properly  taken,  ib, 

278.  In  Connecticut,  depositions  taken  within 
20  miles  of  a  known  attorney  to  the  adverse 
party,  without  notifying  him,  are  not  admissible, 
althoni^  the  adverse  party  himself  lives  more 
than  A  miles  distant.  KtUvngnorth  v.  QoohoTy 
1  Koot,  480.     Hiayard  v.  Jfiehols,  ib.  493. 

379.  In  Connecticut,  if  the  known  attorney 
of  a  party  lives  within  20  miles  of  the  plaee  of 


taking  a  deposition,  he  must  be  notified,  al- 
though the  party  himself  lives  more  than  20 
miles.     WilUams  v.  Fitehy  1  Root,  316. 

280.  In  Connecticut,  where  several  are  joined 
in  a  suit,  depositions  cannot  be  used  ag^nst 
such  of  them  as  were  not  notified  of  the  taking. 
£ach  person  must  haa^e  notice,  if  within  the 
distance  the  statute  prescribes.  Clap  v.  Lock* 
woody  Kirby,  100. 

281.  A  deposition  taken  in  the  absence  of  the 
defendant  is  irregular,  though  there  has  been 
notice,  and  several  adjournments.  Hamilton  v. 
MeTtoTy  2  S.  dt  R.  70. 

282.  A  party  who  has  had  regular  notice  of 
taking  a  deposition,  and  neglects  to  file  oross- 
interrogatories,  cannot  afterwards  take  out  a  com- 
mission to  cross-examine,  without  permission  of 
the  court.    Jf  Kinney  v.  Dows,  3  Watts,  250. 

283.  A  commission  cannot  be  given  in  evi- 
dence, where  notice  of  filing  the  interrogatories 
has  not  been  served  on  the  opposite  party  at 
least  15  days  before  issuing  such  commission. 
Coxo  V.  Ewin^y  4  Testes,  429. 

284.  A  notice  to  take  depositions  at  two  differ- 
ent places  on  the  same  day,  and  so  far  distant 
that  the  party  cannot  attend  at  both,  is  not  good, 
and  neither  of  the  depositions  will  be  admissible. 
Waters  v.  Harrisony  4  Bibb,  87. 

285.  A  notice  to  take  depositions,  which  re- 
quires exertions  much  beyond  the  usual  mode  of 
travelling,  is  not  reasonable.  Shropshire  v.  Dick- 
inson, 2  A.  K.  Marsh.  20. 

286.  Notice  of  taking  a  deposition,  which  al- 
lows the  party  to  travel  at  the  rate  of  30  miles  a 
day,  and  then  gives  two  days  for  preparation,  is 
sufficiently  reasonable.    Sneed  v.  Wiester,  ib.  277. 

267.  A  notice  of  the  taking  of  a  deposition, 
sent  10  days  before  the  time  of  taking,  is  not  suf- 
ficient where  the  party  nofified  is  290  miles  dis- 
tant.   Kincaid  v.  Kincaidy  1  J.  J.  Marsh.  100. 

2SS.  Five  days*  notice  of  taking  a  deposition 
83  miles  ofthSy  prima  faeiiy  reasonable.  Dean  v. 
Tygert,  1  A.  K.  Marsh.  172. 

§80.  Notice  to  take  a  deposition  in  the  town 
of  Louisville,  without  mention  of  any  house  or 
place  in  the  town,  is  not  sufficient.  Crosier  v. 
Oanoyl  Bibb,  257. 
I  290.  A  deposition  is  inadmissible,  when  ob- 
jected to,  if  no  notice  or  cross-examination  ap- 
pear in  the  record.     Thome  v.  Haley,  1  Dana,  2^. 

291.  A  party,  who  is  present  at  the  taking  of 
a  deposition,  cannot  object  to  the  want  of  notice. 
Talbot  V.  Bradfordy  2  Bibb,  316. 

292.  The  statement  of  the  magistrate,  in  the 
preamble  of  a  deposition,  that  it  was  taken  with- 
out notice  by  consent  of  parties,  is  no  proof  of 
such  consent ;  the  magistrate  having  no  right  to 
certif)r  to  such  fact.  Clarke  v.  Ooode,  6  J.  J. 
Marsh.  637. 

293.  Where  a  deposition  is  objected  to,  and  the^ 
record  does  not  exhibit  a  reasonable  notice  of 
taking  it,  it  should  not  be  admitted.  Rennick  v. 
Willwghbyy  2  A.  K.  Marsh.  22. 

294.  A  deposition,  certified  to  be  taken  **  agree- 
ably to  notice,"  will  be  presumed  to  have  heen 
taken  between  the  hours  specified  in  the  notice. 
Maxwell  v.  JUPIlvoy,  2  Bibb,  211. 

295.  The  certificate  of  a  mas^trate,  that  the 
parties  consented  to  the  taking  of  a  deposition,  is 
not  evidence  of  such  consent.  OtUespie  v.  OH' 
lespie,  2  Bibb,  89. 

296.  Notice  to  take  a  deposition  on  a  day 
stated,  or,  if  not  taken  on  that  day,  then  two 
weeks  subsequent,  is  legal.  Moore  v.  HumphreySy 
2  J.  J.  Marsh.  64. 

297.  Where  the  notice  to  take  a  deposition 
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S'Tes  warning  of  a  design  to  oontinne  it  from 
ij  to  day,  it  may  be  ao  continaed.    Finlay  y. 
Humble,  i  A.  K.  Manh.  569. 

298.  Notice  to  the  attorney  of  a  non-reaident 
adyenary,  to  take  a  deposition,  is  sofficient.  Pet' 
tis  v.  Smithy  ib.  194. 

299.  Proof  that  a  notice  to  take  depositions 
was  left  at  the  party's  house,  without  stating  that 
it  was  left  with  any  person,  is  not  sufficient  eyi- 
dence  of  senrice.  Crosier  y.  Gano,  1  Bibb, 
257. 

300.  In  a  suit  at  law  against  a  mercantile  firm, 
notice  for  taking  depositions,  giyen  to  one  of  the 
partners  here,  where  the  other  resides  out  of  the 
state,  is  sufficient,  although  the  partnership  was 
dissolyed  before  the  trial.  GUly  y.  Singleton,  3 
Litt.  249. 

301.  In  trespass  against  seyeral,  a  deposition 
may  be  read  against  one  of  the  defendants,  al- 
though the  notice  was  seryed  on  him  alone,  and 
it  contains  statements  conducing  to  proye  the 
others  guilty.     Logan  y .  Steele,  3  Bibb,  230. 

302.  A  deposition,  taken  under  the  act  to  as- 
certain the  boundaries  of  land,  cannot  be  used 
against  a  person  known  to  the  party  taking  it, 
and  liying  in  the  county  where  the  land  Ties, 
unless  he  had  notice.  Henderson  y.  Howard,  1 
A.  K.  Marsh.  26. 

303.  A  notice  of  the  taking  of  a  deposition  was 
left  with  the  wife  of  the  .party,  at  his  dwelling- 
house,  when  it  was  known  by  the  adyerse  party 
that  he  was  absent  on  a  journey  to  another  state, 
and  when  it  appeared  also,  that  the  notice  might 
haye  preyiously  been  giyen  to  the  party  himself, 
and  that  the  taking  of  the  deposition  might  haye 
been  postponed,  as  it  respected  the  trial  of  the 
cause,  until  he  returned.  It  was  held,  in  Vir- 
ginia, that  the  notice  was  insufficient,  and  that 
the  deposition  was  inadmissible.  Coleman  y. 
Moody,  4  H.  &;  M.  1. 

304.  A  deposition,  taken  under  the  Maryland 
act  of  1779,  o.  8,  was  held  inadmissible  as  eyi- 
dence,  because  it  did  not  appear  that  proof  of  no- 
tice to  the  defendant  was  lodged  with  the  clerk 
of  ihe  county  where  said  deposition  was  taken, 
to  be  recorded,  nor  that  any  such  notice  was  re- 
corded by  him.  Thomas  y.  Clagett,  2  Har.  Sl 
M'Hen.  172. 

305.  Depositions,  returned  under  a  commis- 
sion to  take  testimony,  were  not  permitted  to  be 
read  in  eyidence,  it  not  appearing,  by  the  return 
of  the  commissioners,  that  they  had  giyen  any 
notice,  or  that  proper  notice  had  been  giyen. 
Sorting  y.  Singerry,  2  Har.  &  J.  455. 

306.  The  seryice  of  copies  of  the  interrogatories 
which  accompany  a  commission,  on  the  adyerse 
party,  a  sufficient  time  before  the  issuing  of  the 
conmiission  to  enable  him  to  file  cross-interroga- 
tories,  is  sufficient  notice  of  the  issuing  of  Uie 
commission,  and  of  the  time  and  place  of  its 
execution.    Law  y.  Scott,  5  Har.  &  J.  438. 

307.  In  an  action  against  copartners,  the 
seryice  of  notice  of  taking  depositions  is  suffi- 
cient, if  seryed  upon  one  partner.  Cox  y.  Cox, 
2  Port.  533. 

308.  If  the  proper  notice  of  the  issuing  of  a 
commission  to  take  a  deposition  be  actually  giy- 
en, it  is  sufficient,  although  such  notice  was  not 
prescribed  by  the  dedimus,  Brahan  y.  Debrell, 
1  Stew.  14. 

309.  In  Alabama,  notice  of  the  taking  a  dep- 
osition must  be  giyen  to  the  adyerse  par^  by 
personal  seryice.    JIfEwen  y.  Morgan,  ib.  190. 

310.  A  deposition  is  admissible,  in  eyidence, 
although  the  record  does  not  find  that  notice 
was  giyen  to  the  adyerse  party,  if  such  party 


cross-examined  the  witness.     Rogers  y.  WHtsm^ 
Minor,  407. 

311.  A  deposition  of  a  witness  liying  in  anoth- 
er state,  which  had  been  taken  under  a  commis- 
sion issued  without  notice  to  the  other  party, 
cannot  be  admitted  in  eyidence  in  Virginia,  al- 
though the  adyerse  party  was  present  at  the 
time  of  the  taking.  Blincoe  y.  Berkeley,  1  CalL 
405. 

312.  A  notice  to  take  depositions,  in  Virginia, 
is  insufficient,  if  it  omits  the  place  where  the 
depositions  are  to  be  taken.  Hunter  y.  Fulchtr^ 
5  Rand.  126. 

313.  A  notice  of  taking  a  deposition,  under 
the  fifth  section  of  the  New  Jersey  statute,  (Re- 
yised  Laws,  438,)  must  be  seryed  on  the  party, 
and  not  on  the  attorney,  in  the  cause.  Arnold 
y.  Renshaw,  6  Halst.  317. 

314.  A  deposition,  taken  at  a  time  and  place 
not  mentioned  in  the  notice,  may  be  read  as  eyi- 
dence, it  appearing  that  an  agent  of  the  party  to 
whom  the  notice  was  giyen  appeared  and  con- 
sented to  the  adjournment.  And  if,  in  other 
respects,  the  commission  be  regularly  executed 
and  returned,  the  court  will  presume,  from  the 
circumstances,  that  the  person  who  gaye  his 
consent  was  the  authorized  agent  of  the  party. 
Marshall  y.  Frisbie,  1  Mnnf.  247. 

315.  Where  a  witness  resides  at  a  distance  of 
200  miles,  the  notice  to  take  his  deposition 
may  specify  two  days.     Smith  y.  Cocke,  1  Oyert. 

316.  A  notice,  to  the  opposite  party,  of  the  time 
and  place  of  taking  depositions,  should  designate 
the  witnesses  whose  depositions  are  to  be  taken. 
Robertson  y.  Campbell,  ib.  172. 

317.  Where  a  deposition  was  taken  between 
the  hours  of  eight  in  the  forenoon  and  six  in  the 
afternoon,  and  notice  was  to  take  it  between  the 
hours  of  eight  and  six,  it  cannot  be  read  in  eyi- 
dence.   Kean  y.  Jfewell,  1  Mis.  754. 

(  c.)  Records  and  other  Writings. 

318.  A  marriage  license,  or  bond,  is  no  record. 
Commonwealth  y.  Rodes,  1  Dana,  595. 

319.  As  to  what  constitutes  the  record  of  a 
court,  see  MandeviUe  y.  Perry,  6  Call,  78. 

320.  A  record  can  be  giyen  in  eyidence  only 
between  parties  or  priyies  to  the  suit.  Simsan 
Y.Kennedy,  Harper,  370. 

321.  The  record  of  another  suit  is  not  eyi- 
dence in  a  suit  in  which  the  parties  are  not  the 
same.  Fitzhugh  y.  Croghan,  2  J.  J.  Marsh. 
429. 

322.  The  record  of  a  suit  is  not  eyidence 
against  one  who  was  no  party  thereto.  Jfewsou 
y.  Lycan,  3  J.  J.  Marsh.  440. 

323.  A  record  cannot  be  giyen  in  eyidence 
against  another  who  is  not  a  party  to  it. 
Fowler  y.  Collins,  2  Root,  231. 

324.  A  yerdict  cannot  be  giyen  in  eyidence 
against  a  person  not  a  party  or  priyy  to  it. 
Jackson  y.  Vedder,  3  Johns.  8. 

325.  A  record,  which  cannot  be  used  against 
parties  to  a  suit  on  trial  because  some  of  them 
were  not  parties  to  the  record,  cannot  be  uoed 
for  them.     Chiles  y.  Conley,  2  Dana,  21. 

326.  The  record  of  a  former  trial  and  yerdict 
cannot  be  giyen  in  eyidence  in  a  suit  between  a 
stranger  and  one  of  the  parties  to  the  former 
trial.     Hurst  y.  MJfeil,  1  Wash.  C.  C.  70. 

327.  The  record  of  a  suit  between  A  and  B 
cannot  be  giyen  in  eyidence  in  a  suit  between 
C  and  D,  tuthough  C  and  D  became  interested 
in  the  former  suit  before  its  termination.  KU- 
lingsworth  y.  Bradford,  2  Oyert.  204. 
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SfiSB  In  a  suit  for  slander,  the  reeord  of  a  for- 
mer judgment,  in  an  action  for  slander  between 
the  plaintiff,  and  the  defendant  and  his  wife, 
cannot  be  given  in  evidence.  Magauran  v.  Pat' 
ter^cm,  6S..dbR.i378. 

329.  The  record  of  a  judgment  is  admissible, 
in  an  action  by  persons  not  privy  to  it,  when  it 
constitutes  a  link  in  a  chain  of  title,  or  goes  to 
establish  a  collateral  fact.  Turpin  v.  Brannon^ 
3  M'Cord,  261. 

330.  Where  a  judgment  of  a  court  of  law,  or 
a  decree  of  a  court  of  chancery,  forms  a  link  in 
a  chain  of  title,  the  fact  of  the  existence  of  such 
judgment  or  decree  may  be  shown  by  the  rec- 
ord, in  controversies  with  third  persons,  as  well 
as  between  the  parties.  Den  v.  Hamilton,  7 
Halst.  109. 

331.  To  make  a  record,  in  a  former  suit,  con- 
clusive evidence  on  any  point,  it  should  appear 
firom  the  record  that  such  point  was  in  issue. 
Mannv  v.  Harris,  2  Johns.  24.  And  evidence 
alimnde  is  not  admissible  to  show  that  a  matter 
iiot  in  issue  on  the  record  was  taken  into  con- 
sideration by  the  jury.  ib. 

332.  Vercucts  are  evidence  only  between  par- 
ties and  privies ;  therefore  the  record,  in  a  case 
in  which  the  freedom  of  the  plaintiff's  ances- 
tor was  established  against  the  vendee  of  the 
present  defendant,  was  inadmissible.  Davis  v. 
Woodj  1  Wheat.  6. 

333.  A  record  of  an  action  of  trespass  was 
admitted  in  an  action  of  ejectment  for  the  same 
land,  it  appearing  that  the  parties,  though  not 
nominally,  were  really,  the  same.  Cal&un  v. 
Dummng,4  Dall.  120. 

334.  Where  the  maker  of  a  note  has  been 
prosecuted  to  insolvency,  the  record  of  the  suit 
may  be  given  in  evidence  against  indorsers,  to 
prove  due  diligence.  Lane  v.  Clark,  1  Mis. 
657. 

335.  The  record  of  the  proceedings,  on  a  writ 
of  ad  quod  damnum,  for  the  purpose  of  establish- 
ing a  water-mill,  is  not  evidence  against  a  per- 
son who  was  not  a  party  thereto.  Sanders  v. 
JIfCraeken,  Hardin,  258. 

336.  A  bill  and  decree  in  chancery,  where  the 
parties  were  the  same,  is  admissible  as  evidence 
to  identify  the  land  described  in  a  bond,  and 
conveyed  under  the  decree,  without  showing 
the  wnole  record.  Francis  v.  Haxlerig,  1  A.  K. 
fiiarsh.  93. 

337.  A  decree  in  chancery  is  conclusive  evi- 
dence, in  a  suit  at  law  between  the  same  par- 
ties, of  such  facts  as  were  directly  in  issue  in 
the  bill,  and  decided  by  it,  and  which  were 
necessary  to  uphold  it.  Coit  v.  Tracy,  8  Conn. 
268.  Thus  A,  pending  a  suit  by  C  against  A 
and  B,  filed  a  bill  in  chancery  against  B  and  C, 
for  a  discovery  in  relation  to  the  ground  of  such 
action,  and  for  an  injunction  against  it,  stating 
that  he  had  agreed  with  B  to  pay  the  debt  de- 
manded, and  uat  B  had  paid  it ;  but  the  court 
found  such  fiicts  not  to  be  true,  and  dismissed 
the  bill.  Afterwards,  A,  on  the  trial  of  the  suit 
pending,  offered  to  prove  the  facts  stated  by 
him  inkis  bill ;  but  the  court  held  the  evidence 
inadmissible,  the  decree  being  conclusive  on 
that  pomt.  tb. 

338.  The  record  of  a  suit  in  chancery,  between 
the  same  parties  for  the  same  land,  is  not  admis- 
sible in  evidence  in  an  action  of  ejectment.  Rice 
▼.  Lowan,  2  Bibb,  149. 

339.  A  decree  in  chancery  directing  a  con- 
veyance, and  a  deed  executed  in  pursuance 
thereof,  are  iiot  evidence  of  legal  title  in  the 
grantee  in  such  deed,  in  a  contest  between  him 


and  persons  who  were  not  parties  or  privies  to 
the  suit  in  chancery.  M*  Clary  v.  Bowmar,  3 
Litt.  248. 

340.  The  whole  record  and  proceedings,  in  a 
chancery  suit,  are  not  admissible  as  evidence  in 
a  suit  at  law  between  the  same  parties.  Moore 
V.  Leftwitch,  1  Stew.  &  Port.  254. 

341.  A  suit  in  chancery,  and  the  decree  there- 
on, can  neither  be  pleaded  in  bar,  nor  given  in 
evidence,  in  an  action  at  law  between  me  same 
parties,  unless  the  very  same  matter  of  contro- 
versy was  involved  in  both  suits,  and  unless  the 
court  of  chancery  had  competent  jurisdiction  to 
decide  the  matter.  Pleasants  v.  Clements,  2 
Leigh,  474. 

342.  The  record  of  a  court  in  another  state 
will  not  be  admitted  in  evidence,  in  New  York, 
unless  certified  as  directed  by  the  United  States 
Laws,  vol.  i.  p.  115.  Smith  v.  Blagge,  1  Johns. 
Cas.  238. 

343.  A  decree  in  chancery,  being  the  act  of  a 
court  of  a  sister  state,  must  be  authenticated  ac- 
cording to  the  stat.  U.  S.,  to  be  admissible  in 
evidence.  Barbour  v.  Watts,  2  A.  K.  Marsh. 
290. 

344.  The  certificate  of  the  presiding  judge  of 
the  court  of  the  state  of  Louisiana  stated,  that 
the  person  whose  name  was  signed  to  the  attes- 
tation of  a  record  was  clerk  of  the  court,  and 
that  the  signature  was  his  own  hand-writing. 
Held,  not  in  conformity  with  the  provisions  of 
the  act  of  congress.  Craig  v.  Brown,  Peters, 
C.  C.  352.  The  attestation  should  be  in  con- 
formity with  the  form  used  in  the  state  from 
whence  the  record  comes;  and  the  only  evi- 
dence of  this  fact  is  the  certificate  of  the  pre- 
siding judge  of  the  court.  iJb. 

345.  Where  justices*  courts  are  courts  of 
record,  they  come  within  the  act  of  congress 
in  relation  to  authentication  of  foreign  records ; 
and  such  records  of  a  justice  of  another  state, 
properly  authenticated,  under  that  act,  are  ad- 
missible in  evidence  in  Connecticut.  BisseU 
V.  Edwards,  5  Day,  363. 

346.  If  the  certificates  are  in  accordance  with 
the  acts  of  congress  regulating  the  admission  of 
the  judicial  proceedings  of  one  state  in  the 
courts  of  other  states,  it  is  not  necessary,  for 
their  admission,  that  the  cause  of  action  for  the 
judgment  certified  be  set  forth*.  Gregory  v. 
Wiuiams,  Harper,  417.  But  a  copy  of  a  bond, 
attested  by  the  clerk  of  the  court  as  the  cause 
of  the  action,  was  held  to  be  inadmissible, 
because  no  connection  appeared  between  the 
transcript  and  it.  ib. 

347.  The  record  of  the  judgment  of  a  justice  of 
the  peace,  rendered  in  another  state,  cannot  be 
authenticated  in  the  manner  prescribed  by  the 
statute  of  the  United  States,  so  as  to  entitle  it  to 
the  same  credit  in  the  state  where  the  action  is 
brought  as  it  has  in  the  state  where  the  judg- 
ment is  rendered ;  and  such  judgment  is  con- 
sidered as  standing  on  the  same  ground  as  a 
foreign  judgment,  and  as  leaving  the  whole 
merits  of  the  case  open  to  discussion  and  ex- 
amination. Robinson  v.  Prescott,  4  N.  Hamp. 
450. 

348.  The  transcript  of  a  record  of  the  district 
court  of  the  United  States  for  the  state  of  Indi- 
ana, under  the  seal  of  the  court,  and  certified  bj 
the  clerk  to  be  a  complete  copy  of  the  record,  is 
admissible  as  evidence  in  the  courts  of  that  state. 
^dams  V.  Fisher,  3  Blackf  241. 

349.  In  an  action  of  slander,  the  defendant 
offered  in  evidence  (to  show  the  truth  of  words 
not  actionable,  given  in  evidence  by  the  plain- 
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tiff  to  show  malice)  the  copy  of  deolanttion  and 
plea,  purporting  to  be  the  nraipnients  of  a  record 
of  a  suit  wherein  the  preient  plaintiff  was  plain- 
tiff.    Rejected.    Eedes  y.  SUekUford,  1   Litt 

350.  The  certificate  of  the  clerk  of  the  an- 
preme  court  of  Alabama  to  the  court  below, 
that  a  judgment  of  the  circuit  court  has  been 
reTeraed,  is  not  sufficient  to  support  a  plea  of 
rerersal.  A  duly  certified  copy  of  the  record 
is  necessary.  A-augkan  y.  The  TomiedfcAes,  3 
Stew.  54. 

351.  A  copy  of  a  foreign  judgment,  certified 
by  the  clerk  who  has  the  custody  of  the  records 
of  the  court  where  the  judgment  was  rendered, 
the  court  haying  no  seal,  accompanied  with 
proof  of  the  hand- writing  of  the  clerk,  and  that 
it  is  authenticated  in  the  usual  form  of  those 
sent  to  be  used  as  eyidence  in  a  foreign  country, 
is  a  sufficient  authentication  to  entiUe  it  to  be 
read  in  eyidence.  Nor  is  it  any  objection  that 
the  whole  of  the  record  is  not  set  forth.  Pack- 
ard y.  mU,  7  Cow.  434. 

358.  An  exemplification  of  the  record  of  an 
inferior  court  is  eyidence  in  the  supreme  court ; 
and  it  is  not  necessary  to  remoye  the  record 
there  by  certiorari.     Vail  y.  Smithy  4  Cow.  71. 

353.  A  transcript  of  the  record  of  the  supreme 
court  sent  to  the  circuit  court,  containing  an 
account  of  the  proceedings  of  the  supreme 
court  in  a  cause  sent  from  such  circuit  to  the 
supreme  court,. is,  when  filed  in  the  supreme 
court,  a  record  of  that  court ;  and  a  transcript 

'  of  such  transcript,  made  out  and  certified  by  the 
clerk,  is  eyidence  of  the  facts  therein  contamed. 
Bettis  y.  Lo^an,  2  Mis.  2. 

354.  Copies  of  records  of  other  states,  though 
sworn  to,  are  not  eyidence,  in  Ohio,  until  it  be 
shown  that  the  records  themseWes  were  kept 
under  authority  of  law.  Richmond  y.  Patterson. 
3  Ham.  368. 

355.  A  copy  of  a  record  of  a  trial  by  two  jus- 
tices, constituting  an  examining  court,  certified 
as  a  copy  by  one  of  the  justices,  without  proof 
that  it  was  an  examined  copy,  is  not  to  be  re- 
ceiyed  as  eyidence.  Qeokegan  y.  Ecklts.  4 
Bibb,  5. 

356.  A  transcript  headed  "pleas,  Ac.,  before, 
Ac.,"  and  signed  "  a  copy,  A  B,"  (who  was  the 
clerk  of  the  court,)  was  held  to  be  admissible 
eyidence,  the  court  recognizing  the  official  ca- 
pacity of  the  clerk,  although  he  did  not  sign  the 
copy  as  clerk.  Donohoo  v.  Brannon,  1  ?)yert. 
327. 

357.  A  paper  purporting  to  be  a  record,  cer- 
tified by  the  clerk  to  be  •*  truly  taken  from  the 
record  of  proceedings  "  of  his  court,  with  the 
proper  certificate  of  the  chief  judge,  &c.,  is 
admissible  eYid^nee^  _  Ferguson  y.  Harwood,  7 
Cranch,  408.^  But  if  the  paper  purports  to  be  a 
mere  transcript  of  minutes  extracted  from  the 
docket  of  the  court,  it  is  not  eyidence.  ib. 

358.  In  New  Jersey,  the  clerk  of  a  county 
may  exemplify  transcripts  from  the  dockets  of 
a  deceased  justice,  the  statute  requiring  them  to 
be  deposited  in  his  office  within  one  year  after 
the  justice's  death,  to  be  kept  as  public  records. 
Woodrtfy.  Woodruffs  1  South.  375. 

359.  The  testimony  of  the  clerk  of  the  oi^ 
phans'  court  is  inadmissible  to  show  that  a  copy 
of  a  record  of  that  court,  properly  authentica- 
ted, and  purporting  to  be  a  complete  transcript, 
is   incomplete.      CarroU  y,  PathkiUer,   3   Port. 

360.  In  the  exemplification  of  a  record  of  a  fbr- 
mgn  stale,  the  certificate  of  the  judge,  that  the 


attesting  clerk  was  clerk  at  the  date  of  the  eer- 
tificate,  and  that  the  attestation  was  in  proper 
form,  is  sufficient,  although  it  does  not  find  uat 
the  clerk  was  such  at  the  time  of  attestation. 
Merriweatker  y.  Oarvin,  2  Port.  199.^ 

361.  In  authenticating  records,  the  certificate 
of  a  presiding  judge  of  a  court,  that  he  himself  is 
the  presiding  jndge,  is  good  eyidence  of  the  hci. 
Hutchison  y.  Painck,  3  Mis.  45. 

362.  It  is  not  necessary  that  records  should  be 
examined,  and  subscribed  by  the  president  judge, 
to  render  them  admissible  m  eyidence.  Oskum 
y.  State,  7  Ham.  rPart  Ist,)  212. 

363.  The  certificate  to  an  exemplified  copy  of 
the  record  of  a  court,  by  a  judge  thereof,  <*  that 
the  attestation  of  the  clerk  of  the  court  is  in 
proper  form,"  is  sufficient  to  make  such  copy 
admissible  eyidence  in  the  courts  of  another 
state.    Brown  y.  Adair,  1  Stew.  A  Port.  49. 

364.  It  must  appear,  from  the  certificate  of  the 
judge,  that  the  clerk  certifying  a  copy  of  record 
was  clerk  at  the  date  of  his  certificate.  Jokmsan 
y.  Howe,  2  Stew.  27. 

365.  By  statute  of  Alabama,  a  record  of  anoth- 
er state  must  be  authenticated  by  the  jndge, 
chief  justice,  or  presiding  magistrate,  of  the  court. 
A  record  authenticated  by  «'  one  of  the  judges," 
there  being  no  chief  justice  by  law  of  the  state, 
is  admissible  in  eyidence.  Huffy,  CampheiL,  X 
Stew.  543.  A  certificate  by  an  ** associate" 
judge  is  not  sufficient.  Johnson  y.  Howm^  2 
Stew.  27. 

366.  A  record  of  another  state,  attested  by  the 
clerk,  with  the  seal  of  the  court  annexed,  to- 
gether with  the  certificate  of  two  judges  that  it 
18  in  due  form,  wherein  one  states  himself  to  be 
the  judge  **  that  presided,  and  one  of  the  judges 
of  the  superior  courts  of  law  of  said  state,"  and 
the  other  «  the  senior  judge  of  the  courts  of  law 
of  the  state," 'was  held  not  to  be  sufficiently  au- 
thenticated to  be  admissible  in  eyidence,  under 
the  act  of  congress  of  1790.  Stephenson  y .  Sms- 
nister,  3  Bibb,  369. 

367.  A  copy  of  the  record  of  a  judgment  of  a 
court  of  Georgia,  may  be  giyen  in  eyidence 
without  seal,  and  without  the  certificate  of  the 
judge.    Baker  y.  Field,  2  Teates,  532. 

368.  A  copy  of  a  record,  certified  by  the  elerk 
of  the  court  under  his  priyate  seal,  (the  oonxt 
haying  no  seal,)  is  admissible  in  eyidence.  7W^ 
bert  y.  Wilson,  1  Stew.  A  Port.  200. 

369.  In  Indiana,  if  the  clerk's  certificate  to 
the  transcript  of  a  circuit  court  record  haye  not 
the  seal  of  the  court  annexed,  the  transcript 
cannot  be  receiyed  in  the  supreme  court.  Hinton 
y.  Brown,  1  Blackf  429. 

370.  The  copy  of  a  record  of  the  condemnation 
of  the  property  insured  was  offered  in  eyidence, 
without  the  seal  of  the  officer  who  made  out  the 
copy,  but  there  were,  on  the  margin  of  each  page, 
flourishes  with  the  pen.  No  proof  was  giyen 
that  the  officer,  had,  or  had  not,  a  seal.  The 
court  rejected  the  eyidence.  TaUott  y.  Jha  DoL" 
aware  Ins.  Co.  2  Wash.  C.  C.  449.* 

371.  Wheneyer  the  court  whose  record  ia  cer- 
tified has  no  seal,  this  fact  should  appear,  either 
in  the  certificate  of  the  clerk  or  in  that  of  the 

e.  Craig  y.  Brown,  Pet.  C.  C.  35a. 
.  If  the  clerk's  certificate,  attached  to  the 
copy  of  a  record  of  a  court  of  another  state,  have 
not  the  seal  of  the  court  or  officer  granting  the 
letters  testamentary,  the  copy  is  not  admiaaible 
as  eyidence.    Mien  y.  TTuucter,  1  Blackf.  399. 

373.  Copies  of  the  proceedings,  in  the  ▼ice-ad- 
miralty court  of  Jamaica,  were  admitted  in  eyi 
denee,  where  they  were  certified  aader  the  ecal 
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of  the  courtf  bj  the  deputj-refietrtr,  who  wm 
certified  by  the  jadg;e  of  the  court.  Who  was  cer- 
tiiied  by  a  notary  pabitc.  Yeaton  ▼.  Fry^  5 
Cranch,  335. 

374.  Copies  of  reoorda  in  our  domestic  courts, 
attested  by  the  clerk,  under  the  seal  of  the  court, 
are  conclusive  evidence  of  the  existence  and  na- 
ture of  the  record.  Ladd  ▼.  Blunt,  4  Mass.  402. 
CammanweaUk  T.  PkUlips^  11  Pick.  28. 

375.  The  record  of  condemnation  of  a  yessel, 
in  a  foreign  court  of  yice*admiralty,  is  not  evi- 
dence per  se.  The  seal  must  be  proved  by  a 
witness  who  knows  it,  or  the  hand- writing  of  the 
judge  or  clerk  must  be  proved,  or  it  must  be 
shown  that  it  is  an  examined  copy.  The  consu- 
lar certificate  is  not  sufficient  to  authenticate  it. 
CartUtt  V.  Ins.  Co,  Paine,  594.  The  testimony 
of  the  captain,  that  a  survey  was  held  on  the 
vessel,  and  that  the  surveyors  reported  that  she 
could  not  be  repaired  but  at  too  great  an  ex- 
pense, and  that  she  was  therefore  condemned  on 
his  application,  though  not  evidence  of  his  pro- 
ceedings, was  held  to  be  evidence  that  he  coin- 
cided with  the  survey  on  in  opinion,  ib. 

376.  Records  of  suits,  prosecuted  in  any  state 
in  the  Union,  when  certified  to  by  the  clerk,  and 
with  the  seal  of  the  court  annexed,  together  with 
a  certificate  of  the  judge  thereof,  that  the  per- 
son certifying  is  the  clerk,  and  that  he  has  duly 
certified,  are  competent  evidence  in  the  courts 
of  Kentucky.  Helm  v.  Shackleford,  5  J.  J. 
Marsh.  389. 

377.  Copies  of  foreign  records,  attested  by  the 
reputed  clerk  of  the  court  where  the  judgment 
was  rendered,  and  accompanied,  also,  by  the  affi- 
davit of  the  one  who  assisted  the  clerk  in  com- 
paring the  copy  with  the  record,  and  in  affixing 
the  seal  of  the  court  to  the  copy,  and  who  saw 
the  clerk  attest  it,  are  admissible.  Buttriek  v. 
JUlen,  8  Mass.  273. 

378.  A  record  of  a  foreign  vice-admiralty  court, 
purporting  to  be  certified  by  the  deputy-regis- 
trar, under  the  seal  of  the  court,  is  admissible  in 
evidence,  in  the  courte  of  this  country,  without 
any  other  proof  of  ito  authenticity.  Thomjuan 
V.  SUwartj  3  Conn.  171. 

379.  Copies  of  record,  attested  by  the  register 
of  a  court  in  a  foreign  jurisdiction,  are  not  ad- 
misstble  in  evidence,  without  a  certificate,  bv  the 
judge  or  other  proper  officer,  that  he  is  register. 
Sp^mU  V.  PerkhUj  2  Root,  274. 

SnO.  The  papera  and  proceedings  offered  to 
prove  the  existence  of  another  suit  between  the 
■ame  parties,  in  another  stete,  without  the  seal 
of  the  court,  and  with  the  certificate  of  the  judge 
to  their  authenticity,  on  a  separate  piece  of  pa- 
per, are  incompetent  evidence.  JfFarlane  v. 
HmrrmgUm^  2  Bay,  555. 

381.  The  proceeding  of  a  Portuguese  court,  un- 
der the  seal  of  a  person  who  states  himself  to  be 
secretory  of  foreign  affaire  in  Portugal,  is  not  evi- 
denee.  Ckmrck  v.  Hubhartj2  Cranch,  187.  If, 
however,  the  decrees  of  the  courte,  in  the  Portu- 
roeie  colonies,  are  transmitted  to  the  seat  of  the 
rettogoese  government,  and  registored  in  the  de- 
partment of  stoto  of  that  government,  a  certificate 
of  that  fact,  under  the  ffreat  seal  of  Portugal,  with  a 
copy  of  the  decree  authenticated  in  the  same  man- 
ner, woold  be  sufficient  prima /iicts  evidence,  ib, 

382.  A  judicial  recora,  authenticated  only  b^ 
the  great  seal  of  a  foreign  sovereign  state,  is  evi- 
dence in  our  courts,  although  it  is  not  accom- 
panied by  any  certificate  of  ito  being  a  copy  of 
aa  orinaal  record,  under  the  official  signature  of 
9MJ  officer  of  the  court  Qriswdd  v.  Pitcminu  9 
C4IMI.86. 


383.  Where  a  copy  of  a  record  firom  another 
itete  is  offered  in  evidence,  and  specific  objec- 
tions to  reading  it,  not  involving  any  exception 
'to  the  sufficiency  of  ite  authentication,  are  takes 
and  decided  in  the  inferior  court,  the  court  of 
appeals  will  not  examine  into  the  legality  of  the 
authentication.    HuUng  v.  Fortj  2  Litt.  193. 

384.  In  an  action  of  debt  upon  ajudgment  re 
covered  in  another  stete,  it  is  sufficient  for  tht 
plaintiff,  upon  the  issue  of  ntd  Uel  record,  to  pro 
duce  a  copy  of  the  record  of  the  judgment,  with 
out  producing  a  copy  of  the  record  of  the  ante 
cedent  or  subsequent  proceedings.  Rathbone  v 
RaMone,  10  Pick.  1. 

385.  The  record  of  a  foreign  court  of  admiral- 
ty, if  permitted  to  be  read  to  the  Jury  without 
objection,  is  considered  as  proof  of  fiicte,  so  far 
as  it  exhibito  documente  which,  if  themselves 
produced  at  the  trial,  would  be  evidence.  Buanl 
V.  Ins,  Co.  4  Dall.  421. 

386.  A  legally  authenticated  record  of  the 
proceedings  of  a  court  of  competent  jurisdiction 
in  any  other  of  the  United  Stetes,  was  held  ad- 
missible evidence,  in  Virginia,  to  show  that  a 
judgment  was  rendered,  and  that  the  party  was 
compellable  to  pay  the  amount  recovered  against 
him  ;  but  proof  of  fraud,  or  collusion,  or  of  sub- 
sequent paymente,  or  discounte,  is  admissible 
against  it.    Buferd  v.  Buford,  4  Munf.  241. 

387.  The  judgmente  of  justices  of  the  peace,  in 
other  stetes,  will  be  admitted  in  evidence,  in  ac- 
tions founded  upon  them,  if  authenticated  in  the 
same  manner  as  foreign  judgmento  are  authenti- 
cated. Mahurin  v.  Sickfcrd,  6  N.  Hamp.  567. 
And  a  copy  of  such  judgment,  certified  by  the 
clerk  of  the  county  court  as  a  true  copy,  is  not 
sufficiently  authenticated  for  that  purpose,  ih, 

388.  An  execution  from  chancery  will  not  be 
received  in  evidence.  fTtlson  v.  Comre,  2  Johns. 
280. 

389.  Exemplifications  of  the  proceedings  pend- 
ing in  another  court  between  the  same  parties, 
for  the  same  cause  of  action,  are  not  admissible 
in  evidence  under  the  generel  issue,  but  the 
pendency  of  the  other  suit  should  be  pleaded  in 
abatement.    Percival  v.  Hiekey,  18  Johns.  257. 

390.  No  proceeding  is  matter  of  record  until 
enrolled.     Croswell  v.  Byrnes,  9  Johns.  287. 

391.  An  entry  on  the  minutes  of  the  court  is 
not  a  record,  ib. 

292.  A  lost  record  may  sometimes  be  supplied 
by  parol  evidence.  Bavensereft  v.  Oibony,  2 
Mis.  1. 

393.  Before  a  paper  can  be  received  in  evi- 
dence as  an  original  record,  the  court  should  be 
satisfied  that  it  is  the  original.  JPerry  v.  May,  1 
Hill,  8.  C.  76. 

394.  It  is  a  general  rule,  which  admite  of  no 
single  exception,  that  originals  are  good  evi- 
dence, where  copies  would  be  admitted.  A  rec- 
ord, therefore,  may  be  proved  by  mere  produc- 
tion.   King  V.  Kenny,  4  Ham.  83. 

395.  A  verdict  alone,  without  anv  words  or 
word,  or  act  of  the  court,  whence  judgment  can 
be  inferred,  is  inadmissible  as  evidence  of  a 
judgment.    HinMe  v.  Carruth,  Const.  Rep.  471. 

^6.  An  order  of  court,  nume  pro  ittne,  cannot 
be  esteblished  upon  mere  parol  of  what  was  o^ 
dered  to  be  done  at  a  previous  term.  The  min- 
utes or  record  of  the  court  must  be  produced,  or 
proved  to  be  lost  or  destroyed.  Ludlow  v.  Jokuf 
ston,  3  Ham.  553. 

397.  The  orden,  judgmento,  and  decrees,  of  a 
court  of  record,  cannot  be  proved  by  parol  testi- 
mony, but  must  be  establidied  by  the  record 
itself,  ib. 


224 


EVIDENCK 


398.  The  alteration  of  a  reeord  may  be  proved 
by  parol  eTidence,  in  the  same  manner  aa  other 
facta.    Brier  y.  Woodkury^  1  Pick.  362. 

399.  A  transcript  of  an  imperfect  record  of  a 
judgment  and  execution,  offered  in  eridence  to 
Bupport  a  rale  and  sheriff  *■  deed  made  under  it, 
were  admitted  in  eyidence.  Lduming  y.  Dolpk^ 
4  Wash.  C.  C.  624. 

400.  An  historical  statement  of  the  record, 
by  the  clerk  of  the  court,  is  not  sufficient.  It 
must  be  a  certified  copy  of  the  record.  Barry 
y.iZAea,  1  Overt.  345. 

401.  A  transcript  from  the  records  of  an  ap- 
pellate court  is  not  the  best  nor  proper  evidence 
of  the  proceedings  in  the  court  below.  CtHhs  v. 
FuUon,  2  Ham.  180. 

402.  Since  the  acts  of  1824  and  1826,  deposi- 
tions  or  papers  filed  in  the  court  below  as  evi- 
dence are  no  part  of  the  record,  and  do  not  go 
before  the  supreme  court,  on  removal,  as  such. 
Sargeant  v.  Leland^  2  Verm.  277. 

403.  In  an  arbitration,  under  the  Kentucky 
statutes,  (1  Dig.  90,)  extraneous  evidence  cannot 
be  admitted  to  show  what  the  parties  agreed  to 
refer ;  it  must  appear  by  the  record.  Grimea  v. 
Grimesj  1  Dana,  234. 

404.  The  discontinuance  of  an  action  entered 
in  court  must  be  proved  by  the  record,  or  an  au- 
thenticated transcript.  Sheldon  v.  Frink^  12 
Pick.  568. 

405.  A  defect  in  the  proof  of  a  record  of  a 
judgment,  at  the  trial,  may  be  supplied  by  the 

£  reduction  of  an  exemplification  in  bank.     IVil'- 
anu  V.  Wood,  14  Wend.  126. 

406.  Evidence  resting  in  records  will  be  re- 
ceived in  bank,  to  supply  defective  proof  at  the 
trial.    Armstrong  v.  Percy,  5  Wend.  535. 

407.  A  book,  purporting  to  contain  the  pro- 
ceedings of  the  commissioners  of  forfeitures,  but 
not  proved  to  have  ever  been  in  their  possession, 
though  found  in  the  clerk's  office  in  1806,  and 
having  lain  there  17  years,  is  not  admissible  to 
show  a  sale  by  the  commissioners ;  and  if  shown 
to  be  genuine,  it  would  not  be  evidence  of  title. 
Jackson  v.  Miller,  6  Cow.  751. 

408.  The  original  minutes  of  the  clerk  of  the 
county  court,  from  which  he  makes  up  the  rec- 
ord, together  with  his  certificate  of  the  judg- 
ment, were  admitted  in  evidence  in  the  supreme 
court  in  Vermont.    AUis  v.  Beadle,  1  T^Ier,  179. 

409.  The  docket  of  a  justice  is  evidence  of 
nothing  but  what  the  law  requires  to  be  written 
down.     Perry  v.  Block,  1  Mis.  484. 

410.  A  justice's  trial  docket,  with  a  memoran- 
dum of  *<  order  of  sale  "  subscribed,  is  not  such 
a  judgment  as  will  authorize  a  sale  of  land,  and 
pass  a  good  title  to  the  purchaser.  Ingram  v. 
Kirby,2  Dev.  &  Batt.  21. 

411.  The  transcript  of  the  justice's  docket  is 
not  evidence  to  prove  the  delivery  of  an  execu- 
tion to  the  constable.  Hunt  v.  Boylan,  1  Halst.  211. 

412.  A  justice's  official  copy  of  what  is  not 
on  record,  or  on  file  in  his  office,  is  inadmissible. 
Candy  v.  TwUchd,  2  Root,  123. 

413.  It  seems  that  the  proceedings  of  a  jus- 
tice's court,  in  New  York,  though  not  technically 
a  record,  are  in  the  nature  of  a  record.  Posson 
V.  Brown,  11  Johns.  166.  They  cannot  be  proved 
by  parol,  but  the  justice's  minutes  must  be  pro- 
duced, and  the  justice  is  a  competent  witness  to 
verify  them.  ih. 

414.  Minutes  of  a  county  court  are  conclusive 
evidence  of  what  is  done  in  that  court.  Handley 
V.  Russel,  Hardin,  145. 

415.  Evidence  can  only  be  made  a  part  of  the 
record  by  oyer,  bill  of  exceptions,  demurrer  to 


evidence,  special  verdict,  or  consent  of  parties 
CoU  V.  DriskeU,  1  Blackf  16. 

416.  An  entry  of  a  rule  for  judgment  cannot 
be  given  as  evidence  to  support  a  plea  of  a  for- 
mer recovery.    Croswetl  v.  Byrnes,  9  Johns.  287. 

417.  A  record  of  eviction,  which  appears  to  be 
a  complete  transcript,  is  good  evidence  on  an 
action  on  a  covenant  of  warranty,  without  the 
record's  being  certified  to  be  fhll  and  complete. 
RadcliffY.  SlPtp,  Hardin,  292. 

418.  It  is  not  a  valid  objection  to  the  admissi- 
bility of  a  transcript  of  a  record  from  a  sister 
state,  that  the  clerk  s  certificate  does  not  state  the 
record  to  be  full  or  complete,  or  that  the  presi- 
ding judge  does  not  give  himself  that  title  in  his 
certificate,  if  the  record  appears  to  be  complete, 
and  shows  that  he  was  the  presiding  judge 
Mudd  V.  Beauehamp,  Litt.  Sel.  Cas.  142. 

419.  The  act  of  South  Carolina  of  1721 ,  au- 
thorizing attested  copies  of  records  Wrtified  by 
the  clerks  of  the  courts  to  be  given  in  evidence, 
does  not  make  extracts  from  such  records  evi- 
dence.    Vance  v.  Reardon,  2  N.  &  M.  299. 

420.  A  copy  of  the  proceedings,  in  an  action 
of  ejectment,  wherein  the  verdict  and  judgment 
were  for  land,  as  located  on  the  plots  returned 
in  the  case,  having  no  plot  or  a  copy  annexed 
thereto,  was  held  to  be  a  part  only  of  the  rec- 
ord, and  not  sufficient  evidence,  though  properly 
authenticated.  Omdorf  v.  Mumma,  3  Har.  & 
J.  70. 

421.  The  authentication  of  records  of  the 
courts  of  other  states  must  conform  to  the  act  of 
congress  of  1790.  Tarlton  v.  Briscoe,  1  A.  K. 
Marsh.  67. 

422.  A  record  offered  entire  as  evidence,  when 
some  portions  of  it  only  are  relevant,  must  be  re- 
jected.    Chiles  V.  Conley,  2  Dana,  21. 

423.  If  the  transcript  of  a  record  appear,  on  the 
face  of  it,  to*  be  immaterial  to  the  question,  it 
should  not  be  read  unless  the  parties  consent 
Coe  V.  HuUon,  1  S.  &  R.  398. 

424.  If  a  record  of  a  previous  suit  between 
the  same  parties,  offered  in  evidence,  do  not  con- 
duce to  sustain  or  defeat  the  issue,  it  is  not  er- 
ror to  reject  it.  Bate  v.  Lewis,  1  J.  J.  Marsh. 
313. 

425.  The  record  of  conviction,  by  a  justice  of 
the  peace,  in  a  case  within  his  jurisdiction,  show- 
ing that  the  offender  was  present  when  the  judg- 
ment was  rendered,  is  conclusive  evidence  of 
that  fact.     Holeomb  v.  Cornish,  8  Conn.  375. 

426.  Probate  records  are  conclusive  evidence 
between  all  the  parties  interested,  who  had  notice 
of  the  proceedings.  Laughton  v.  Jitkins,  1  Pick. 
535. 

427.  The  record  of  a  judgment  in  a  court  of 
another  of  the  United  States,  properly  authenti- 
cated, will  be  received  by  the  courts  in  this  state 
as  conclusive  evidence  of  debt.  Mitchell  v.  0#- 
good,  4  Oreenl.  124. 

428.  To  make  a  record  evidence  to  conclude 
any  matter,  it  should  appear,  from  the  record  it- 
self, that  that  matter  was  in  issue  ;  and  evidence 
cannot  be  admitted  that,  under  such  a  record,  any 
particular  matter  came  in  issue.  Jackson  v. 
Wood,  3  Wend.  27. 

429.  Although  the  record  of  a  court  of  com* 
petent  jurisdiction  of  another  state,  granting  a 
divorce,  is  conclusive,  and  entitled  to  full  fiuth 
and  credit,  it  is  so  only  as  to  matters  clearly  and 
distinctly  stated  in  it,  and  not  merely  inferable 
by  argument  from  the  judgment ;  as,  where  the 
record  omits  to  state  that  the  court  had  juris- 
diction of  the  person  of  the  defendant,  such  ju- 
risdiction cannot  be  inferred  from  the  judgment 
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HtadBhaw  ▼.  BwAy  \Z  Wend.  407.  And  even 
where  the  record  does  state  that  the  defendant 
did  appear,  it  seems,  that  it  is  competent  for  him 
to  controvert  the  fact,  and  to  show  that  he  did 
not  appear,  and  was  not  in  a  situation  to  receive 
notice,  ih  At  all  events,  a  decree  of  divorce  is 
conclusive  only  upon  parties  and  privies  who 
have  acquiesced,  and  those  claiming  under 
them.  ii. 

430.  A  record  of  a  court,  that  the  defendant  in 
an  action  of  book  debt  appeared,  and  pleaded 
that  he  owed  the  plaintiff  nothing,  but  that  the 
plaintiff  owed  him,  and  judgment  that  the  par- 
ties were  fully  heard  thereon,  and  that  the  plain- 
tiff should  recover  the  whole  of  his  demand,  is 
conclusive  against  the  defendant,  in  another  ac- 
tion of  book  debt  by  him.  Lans  v.  Cooky  3  Day, 
255. 

431.  In  an  action  on  a  contract  to  perform 
certain  services,  the  defendant  pleaded  perform- 
ance as  to  part,  which  was  traversed.  To  sup- 
port the  issue,  the  defendant  offered  in  evidence 
the  record  of  a  former  suit,  on  the  same  contract, 
brought  by  him  against  the  plaintiff,  in  which  he 
recovered  a  verdict  against  the  plaintiff,  for  ser- 
vices performed  in  pursuance  of  said  contract. 
It  was  held,  that  this  record  was  not  conclusive 
against  the  plaintiff's  right  of  recovery.  Churck 
T.'Leavenworthy  4  Day,  §74. 

432.  The  record  of  recovery  in  ejectment  is 
conclusive  evidence  of  title  in  the  lessor  of  the 
plaintiff,  from  the  time  of  the  demise  laid  against 
the  defendant  or  his  servants.  They  cannot,  in 
bar  of  an  action  of  trespass  for  injury  to  the 
freehold  after  the  verdict  in  ejectment,  show  ti- 
tle in  another  after  the  time  of  the  demise  laid. 
Dewey  v.  Osbonif  4  Cow.  329.  Lion  v.  Burtis,  5 
ib.  408. 

433.  In  trespass  for  mesne  profits^  the  record  in 
the  ejectment  suit  is  conclusive  evidence  of  title 
in  the  plaintiff;  and  the  defendant  cannot  show, 
in  mitigation  of  damages,  that  the  plaintiff 
brought  the  ejectment  to  recover  only  a  part' of 
the  premises  in  question,  where  the  record 
shows  title  in  theplaintiff  to  the  whole.  Chraves 
V.  Joice,  5  Cow.  2d1. 

434.  Where  it  is  manifest  that  the  plaintiffs 
have  a  just  claim  against  somebody,  but  from  de- 
fect of  evidence  there  is  a  doubt  whether  the  de- 
fendants or  some  other  persons  are  liable,  the 
defendants  may  show,  by  a  transcript  of  the  rec- 
ord, that  the  plaintiffs  have  a  suit  depending 
against  those  other  persons  for  the  same  de- 
mand, from  which  the  jury  are  at  libertv  to  infer, 
or  not,  that  the  defendants  are  not  liable.  Head 
V.  Taylor,  Litt.  Sel.  Cas.  257. 

43^  Where  the  declaration  stated,  that  a  suit 
had  been  brought  on  an  instrument  in  writing, 
of  which  the  plaintiff  and  defendant  were  the  as- 
signees, and  it  appeared  that  the  defendant  was  a 
real,  though  not  a  nominal,  party  to  such  suit,  it 
was  held,  that  the  record  of  such  suit  should  be 
admitted.     Lotory  v.  M^Murtry,  Ky.  Dec.  295. 

436.  In  an  action  on  a  covenant  of  warranty, 
the  transcript  of  the  record  in  ejectment  is  com- 
petent  to  show  eviction,  but  not  to  show  superi- 
ority of  title,  unless  the  warrantor  had  notice  of 
the  pendency  of  the  ejectment.  Oaither  v. 
Brooks,  1   A.  K.  Marsh.  409. 

437.  A  record,  containing  copies  of  a  note  and 
assignment,  being  admitted  as  evidence  without 
objection,  is  sufficient  evidence  of  the  assign- 
ment.    Oaifus  V.  Patterson,  3  Dana,  408. 

438.  The  minutes  of  the  court  of  sessions  are 
admissible  evidence  to  prove  that  a  license  has 
been  granted  to  an  individual  where  no  extended 
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record  of  the  court  has  been  kept.     Cowmum' 
wealth  V.  Bolkon,  3  Pick.  281. 

439.  A  person  fined  by  a  justice  of  the  peace 
for  profane  swearing,  and  afterwards  arrested 
and  brought  before  another  justice  for  the  same 
offence,  his  conviction  can  only  be  proved  by  a 
transcript  from  the  docket  of  the  justice  who  as- 
sessed the  fine.     Rohhins  v.  Budd,  2  Ham.  16. 

440.  An  execution  of  the  same  court,  used  as 
evidence  in  an  appellate  court,  upon  the  trial  of 
a  cause,  will  be  regarded  in  such  court  as  part 
of  the  record,  without  granting  a  certiorari  to 
have  it  certified.  Preston  v.  Auditor  of  Accounts^ 
1  Call,  471 . 

441.  A  record  of  a  judgment  against  the 
sheriff  is  not  evidence,  against  the  deputy,  of 
any  other  fact  than  that  a  judgment  was  ren- 
dered, but  not  that  such  judgment  was  incurred 
by  the  default  of  the  deputy.  Lewis  v.  Knoz,  2 
Bibb,  453. 

442.  The  record  of  the  dismissal  of  the  war- 
rant upon  the  merits,  by  a  justice  of  the  peace, 
is  competent  evidence  in  bar  of  a  second  action 
for  the  same  cause.  Brothers  v.  Higgins,^  J.  J. 
Marsh.  658. 

443.  A  record  of  a  former  action  between  the 
same  parties,  in  which  the  court  gave  judgment 
for  the  defendant  for  want  of  jurisdiction,  does 
not  operate  as  a  bar  in  another  suit  by  the  plain- 
tiff for  the  same  debt.  OjfiM  v.  OfuU,  2  Har.  & 
Gill,  178.  Nor  can  a  second  suit,  on  the  same 
cause  of  action,  be  sustained  by  a  verdict  in  the 
former  suit,  where  the  sum  ascertained  by  the 
jury  was  below  the  jurisdiction  of  the  court,  ih. 

444.  The  judicial  proceedings  of  the  Franklin 
courts  in  North  Carolina,  (about  the  year  1785,) 
though  not  of  record,  were  the  acts  of  men  in 
society;  and  testimony  is  admissible  of  what 
actually  took  place,  in  one  of  those  courts,  in  an 
action  between  parties  and  privies,  a  great  part 
of  the  proceedings  of  that  court  having  been 
lost.     Ingram  v.  Cocke,  1  Overt.  22. 

445.  If  a  plaintiff,  on  a  trial,  waive  any  par- 
ticular portion  of  his  claim,  and  afterwards  bring 
a  new  suit  for  such  claim,  the  record  in  the  for- 
mer action  is  no  bar  to  the  new  suit.  Louw  v. 
Davis,  13  Johns.  227. 

446.  A  statement,  in  a  bill  of  exceptions, 
which  is  enrolled  by  order  of  the  court,  is  a 
part  of  the  record,  and  incontrovertible.  Beau- 
champ  V.  Mudd,  Hardin,  163. 

447.  A  record  of  a  judgment  under  an  award, 
between  a  prisoner  and  the  prosecutor,  is  compe- 
tent evidence,  on  the  trial  for  forging  a  receipt, 
to  show  that  all  matters  in  dispute  between  the 
parties  had  been  settled,  to  which  the  forged  re- 
ceipt related ;  to  show  that  the  prosecutor  had 
no  interest,  and  was  therefore  a  competent  wit- 
ness.    The  State  v.  Foster,  3  M*Cord,  442. 

448.  Where  vrofert  is  made,  and  oyer  craved, 
and  given,  of  tne  record  of  another  suit  for  the 
same  cause  in  this  court,  the  record  will  be 
assumed  to  be  part  of  the  record  of  the  present 
suit.    Kendal  v.  TaU>ot,  1  A.  K.  Marsh.  321. 

449.  In  an  action  for  assault  and  battery, 
brought  by  a  sailor  against  a  master  of  a  vessel, 
the  defence  was,  that  the  sailor  had  destroyed 
property  belonging  to  the  defendant,  while  on 
board  ship,  for  wnich  the  defendant  had  con- 
fined said  plaintiff,  which  was  the  assault  in 
controversv.  To  prove  the  destruction  of  the 
property,  the  defendant  offered,  in  evidence,  the 
record  of  a  court  in  an  action  brought  by  htm 
against  the  plaintiff  for  such  destruction,  in 
which  he  recovered  a  verdict  for  damages,  and 
on  which  judgment  was  rendered.    It  was  held, 
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that   «aoh  record  wa«  inadmiMible  evidence. 
Ryer  y.  AtiDoter^  4  Day,  431. 

450.  In  an  action  on  a  covenant  of  warranty, 
in  making  use  of  the  record  of  eviction  in  evi- 
dence, it  is  no  objection  that  the  connected  plot 
was  made  out  by  consent,  unless  it  be  shown 
that  an  actual  survey  was  necessary.  Radcliff 
V,  Skip,  Hardin,  893. 

451.  A  recitai,  in  an  execution  issued  by  a 
clerk  of  a  circuit  court,  on  a  transcript  of  judg- 
ment of  a  justice  of  the  peace,  that  execution 
had  been  issued  by  the  justice,  and  returned  by 
the  constable  not  satisfied,  for  the  want  of  prop- 
erty, is  not  evidence  of  these  facts;  but  the 
record  of  the  justice  is  evidence  of  the  facts. 
Cornice  v.  Munday^  3  Mis.  373. 

452.  A  grant  existing  on  the  land  book  called 
livre  Urrien  will  not  he  considered  as  existing 
by  matter  of  record  without  evidence  that  the 
Itvre  terrien  is  of  itself  a  record.  Hill  v.  Wright, 
3  Mis.  243. 

453.  Although  the  clerk  certifies  that  no  sum- 
mons iLgainst  the  defendant  is  on  file  amongst 
the  papers,  yet,  if  the  record  state  that  the  de- 
fendant appeared  in  court  on  the  trial  of  the 
cause,  it  is  error  to  set  aside  the  judgment  at  a 
subsequent  term.  Triplett  v.  GilUn,  6  J.  J. 
Marsh.  564. 

454.  Where  a  note  of  a  third  person  is  re- 
ceived in  payment,  which  turns  out  to  have 
been  forged,  in  an  action  upon  the  original  con- 
sideration, the  record  in  an  action  upon  the  note, 
in  which  the  forgery  is  established,  is  admissi- 
ble in  evidence.    Pope  v.  Jfance,  1  Stew.  354. 

455.  The  record  of  the  verdict  and  judgment, 
upon  a  writ  of  inquiry,  in  a  suit  by  Uie  mother 
of  the  plaintiff  against  a  third  person,  for  her 
freedom,  may  be  given  in  evidence  to  show  that 
the  mother  had  recovered  her  freedom ;  but  if 
it  does  not  appear  upon  what  ground  such  judfi^- 
ment  was  rendered,  that  question  must  be  still 
left  open,  as  well  as  whether  the  descendant 
was  born  afler  the  mother  had  acquired  her 
right  of  freedom  or  not.  Pegram  v.  Isabell,  2 
HT  &  M.  193. 

456.  A  plea  in  a  former  action  cannot  be 
given  in  evidence,  in  a  subsequent  action 
against  the  party  making  it.  Melvin  v.  Wki- 
Ung,  13  Pick.  184. 

457.  In  an  action  on  a  probate  bond,  an  ac- 
count on  the  files  of  the  court,  and  referred  to 
by  the  record,  may  be  produced  in  evidence. 
WolcoU  V.  ParmeUe,  2  Root,  181. 

458.  Evidence  is  admissible  to  show  the  par- 
ticular day.  on  which  a  judgment  was  rendered, 
when  the  record  is  of  a  term  generally,  and  the 
particular  day  becomes  material  to  the  rights  of 
parties.     Young  v.  Renyon,  2  Day,  252. 

459.  An  adjudication  of  the  court  of  sessions, 
establishing  the  line  between  two  towns,  is  not 
evidence  of  the  true  line,  in  a  suit  between  in- 
dividuals who  own  land  on  either  side  of  the  di- 
viding line  of  the  towns.  Lawrence  v.  Haynes, 
5  N.  Bamp.  33.  But  perambulations  of  the  said 
line,  by  the  selectmen  of  the  towns,  were  held, 
in  New  Hampshire,  to  be  evidence  in  such  suit,  ib, 

460.  A  petition  for  a  rehearing,  in  a  for- 
mer suit  between  the  same  parties,  is  not  evi- 
dence for  the  petitioner.  Praneis  v.  HazUrig,  1 
A.  K.  Marsh.  93. 

461.  Proceedings  in  chancery,  under  an  in- 
solvent law,  are  not  evidence,  in  favor  of  a  per- 
son who  hais  obtained  the  benefit  of  the  law,  to 

Erove  an   acknowledgment  and  admission  by 
im,  at  the    time  of  his   application    for    its 
benefit.    Darteiy  v.  Ga^Maway,  2  Har.  dt  J.  402. 


462.  The  record  of  the  proceedings  of  a  for 
eign  court  of  admiralty,  cdntaining  copies  of 
various  documents,  and  reciting  tlie  proofs  of 
the  originals  thereof,  being  found  on  board  a 
vessel  condemned  by  such  court,  at  the  time 
of  her  capture,  is  not  evidence  that  such  docu- 
ments were  so  found,  in  an  action  on  a  policy 
of  msurance,  to  recover  the  value  of  such  con- 
demned vessel.  Ins.  Co,  v.  Baihursty  5  Gill  Sl 
Johns.  159. 

463.  The  declaration  alleged  that  the  plaintiff 
recovered  his  debt,  $1000,  and  his  damages, 
$32,19,  and  bis  costs,  and  averred  that  his  costs 
amounted  to  $13,90,  and  concluded  with  a  pro  nl 
ptUet  recordum.  The  plea  was  nvl  tiel  record. 
A  record  was  offered  in  evidence,  showing  the 
amount  of  the  debt  and  damages,  without  show- 
ing the  amount  of  the  costs.  Below  the  certifi* 
cate  of  the  clerk  and  the  seal  of  the  court,  was  a 
taxation  of  costs  amounting  to  the  sums  averred 
in  the  declaration.  The  record  was  rejected  on 
the  ground  of  variance.  The  same  record,  when 
offered  in  evidence  for  the  recovery  of  the  debt 
and  damages,  without  costs,  was  also  rejected. 
Wash  V.  Foster,  3  Mis.  205. 

464.  In  an  action  against  the  grantor  by  the 
grantee,  on  the  covenants  in  the  deed,  the 
grantee  offered,  in  evidence,  the  record  of  a 
judgment  in  favor  of  C.  against  D.,  his  tenant, 
accompanied  with  evidence  that  the  grantor, 
at  the  time  such  suit  was  instituted,  was  duly 
summoned,  appeared  with  coansel,  and  as- 
sumed defence.  It  was  held,  thai  such  evi- 
dence was  admissible.  Belden  v.  Seymour,  8 
Conn.  304. 

465.  Upon  a  plea  of  '*  no  such  record,'*  if  the 
record  is  of  the  same  court,  it  must  be  in- 
spected ;  and  a  copy  will  not  be  allowed  in  ev- 
idence.    Burk  V.  Tregg,  2  Wash.  215. 

466.  On  a  plea  of  nul  tiel  record,  an  entry  of 
a  rule  to  set  aside  the  judgment  is  not  adimis 
sible  as  evidence  against  the  record,  but  the  cv* 
catur  ought  to  be  enrolled.     Croswdl  v.  Byrnes, 
9  Johns.  287. 

467.  If  the  record  says  there  was  a  joinder  to 
a  plea,  the  joinder  will  be  considered  as  estab- 
lished, on  an  issue  of  nul  Hel  record,  although 
the  record  do  not  exhibit  a  joinder  in  totidem 
verbis.     Carson  v.  Pearl,  4  J.  J.  Marsh.  98. 

468.  Unless  under  peculiar  circumstances,  no 
part  of  the  record  of  the  admiralty  court  in 
which  property  insured  was  condemned,  other 
than  the  sentence,  is  evidence ;  and  the  party, 
wishing  to  bring  himself  within  the  exceptions, 
must  state  the  purpose  for  which  be  means  to 
read  other  parts  of  the  record,  and  confine  him- 
self to  those  parts.  MarshoU  v.  The  Union  Ins. 
Co.  2  Wash.  C.  C.  452. 

469.  It  is  no  objection  to  the  effect  of  a  former 
decree  of  a  district  court  of  the  United  States, 
in  other  respects  conclusive,  that  it  does  not 
appear,  from  the  proceedings  of  the  court,  that 
any  monition  or  citation  issued  to  the  defend- 
ant, provided  he  voluntarily  appeared,  and  sub- 
mitted to  the  jurisdiction  of  the  court,  and  was 
heard,  with  his  proof,  upon  the  point  decided 
Denison  v.  Hyde,  6  Conn.  508.  So,  where  A» 
one  of  the  partners,  defendants  in  the  suit,  ap* 
peared,  and  signed  a  claim  aiid  answer  for  him- 
self and  his  partner,  B,  and,  afler  a  hearing,  costs 
were  decreed  against  both,  it  was  held  to  be  no 
objection,  to  the  conclusive  effect  of  the  decree, 
that  the  record  showed  no  appearance,  in  per- 
son or  by  proctor,  on  the  part  of  B,  it  being  pre- 
sumed that  the  authority  of  A  to  appear  for  him 
was  proved,  ih. 
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470.  An  ordei  of  court  for  the  sale  of  an  in- 
teitate**  real  estate,  made  in  1813,  can  only  be 
prored  by  the  record.  If  such  order  be  not 
entered  on  the  minute  book  of  the  court,  as  re- 
quired  by  law,  it  is  not  valid ;  and  other  memo- 
randa in  writing,  or  parol  proof,  to  show  that  it 
was  in  fact  made,  cannot  be  admitted.  JVeio- 
€&mb  T.  Smith,  5  Ham.  447. 

471.  The  record  of  the  decision  of  a  judge  is 
inadmissible  evidence  to  prove  his  incapacity. 
Robbins  t.  Treadtoay,  2  J.  J.  Marsh.  540. 

473.  A  prixe  court,  on  appeal,  will  not  allow 
a  part  of  the  papers  from  the  court  below  to  be 
read,  to  show  that  there  was  no  cause  of  capture, 
unless  the  whole  are  produced.  The  Rover,  2 
Gall.  240. 

473.  To  show  a  matter  to  be  res  judiaUa  in 
the  court  of  ehanceiy,  an  exemplification  of  the 
bill,  answer,  and  decree,  is  sufficient  evidence, 
in  a  court  of  law,  without  showing  an  actual 
enrolment  of  the  decree.  Wiitans  v.  Dunham, 
6  Wend.  47. 

474.  Where  A,  holding  possession  of  land  un. 
der  an  executory  contract  of  purchase  from  B, 
was  evicted  in  a  suit  on  an  adverse  claim  by  C, 
and  A  purchased  O's  claim,  it  was  held,  in  an 
ejectment  by  B  against  A,  that  the  record  of  the 
former  suit,  and  the  sheriff's  return  on  the  writ 
of  habere  facias,  were  evidence  of  the  fact  of 
A's  eviction,  under  an  adverse  claim.  Chiles  v. 
Bridges,  Litt  Sel.  Cas.  490. 

475.  In  trover,  by  an  officer,  affainst  a 
strangrer,  who  had  taken  ffoods  seised  by  virtue 
of  an  execution,  the  production  of  the  execu- 
tion was  held  sufficient  evidence  to  support  the 
action,  without  the  judgment.  9poor  v.  HoU 
land,  8  Wend.  445. 

476.  The  only  competent  evidence  that  an 
award,  made  fende^te  lite,  was  afterwards  set 
aside  on  exceptions  taken,  is  a  transcript  of  the 
record  thereof,  duly  authenticated.  Buford  v. 
£«/br<{,  4  Munf.  241. 

477.  The  notification  calling  a  town  meeting 
IS  presumed  to  be  legal,  till  shown  to  be  other- 
wise.    OOm&re  v.  Holt,  4  Pick.  258. 

478.  The  record  of  an  appointment  of  select- 
men, at  a  town  meeting,  and  proof  that  they 
acted  under  the  appointment,  is  evidence  to  go 
to  a  jury  that  the  town  meeting  was  legally 
holden,  and  that  the  selectmen  were  sworn. 
Bishop  V.  Cone,  3  N.  Hamp.  513. 

479.  The  original  warrant  for  calling  a  town 
meeting  may  be  used  in  evidence,  though  it  has 
never  been  recorded.  Bucksport  v.  Spofford,  3 
Fairf  487. 

480.  The  official  tax  books  of  the  corporation 
of  Washington,  made  up  by  the  register  from 
the  official  lists  of  the  assessors,  he  being  era- 
powered  by  the  ordinances  of  the  corporation  to 
correct  the  valuation  made  by  the  assessors,  are 
evidence.     Ronkendorf  v.  Taylor,  4  Pet.  349. 

481 .  The  selectmen  of  a  town  laid  out  a  high- 
way, and  drew  up  and  signed  an  account  of 
their  doings,  and  lodged  it  with  the  town  clerk. 
It  was  held,  that  such  account,  found  on  the 
llles  of  the  town,  but  not  otherwise  recorded, 
was  sufficient  evidence  of  the  laying  out  of  the 
highway,  under  the  New  Hampshire  statute. 
JHordy  v.  Houston,  2  N.  Hamp.  309. 

48SL  A  record  by  a  parish  clerk,  in  the  parish 
books,  of  an  oath  of  office  administered  to  a 
parish  officer  by  a  justice  of  the  peace,  is  not 
legal  evidence  of  such  officer  having  been 
■worn ;  but  the  certificate  of  the  justice  is  the 
regrniar  and  leeal  evidence.  Colbum  v.  ElUs,  5 
427.    Nor  is  a  record,  by  a  town  clerk,  of 


an  oath  of  office  administered  to  a  town  officer 
by  a  justice  of  the  peace,  legal  evidence  that 
such  town  officer  was  sworn,  unless  it  appear 
that  the  certificate  of  the  justice  who  adminis- 
tered the  oath  was  filed  with  the  clerk,  from 
which  the  record  was  made.  ib.  But  the  record 
of  a  town  clerk,  that  he  was  sworn  into  office, 
in  town  meeting,  by  the  moderator,  no  justice 
of  the  peace  being  present,  was  held  to  be  suffi. 
cient  and  proper  evidence  of  his  having  been 
sworn.     Wells  v.  Battelle,  11  Mass.  477. 

483.  Where  town  records  have  been  burnt, 
mutilated,  or  otherwise  destroyed,  parol  evidence 
may  be  let  in  to  supply  the  defect.  TTuiyer  v. 
Steams,  1  Pick.  109,  112.  Stockbridge  v.  West 
Stochbridge,  12  Mass.  400.  Thus  the  incorpora- 
tion of  the  town  may  be  proved  by  parol  evi- 
dence, if  the  act  of  incorporation  has  been  lost 
or  destroyed.  Stockbridge  v.  West  Stockbridge, 
12  Mass.  400.     Dillingham  v.  Snow,  5  Mass.  547. 

484.  A  town  record  of  a  grant  of  land,  in 
1664,  and  a  dwelling-house  thereon,  by  the  town 
to  an  individual,  in  consideration  of  his  settling 
amon^  them  in  the  ministry ;  his  last  will,  devis- 
ing his  homestead  to  his  five  sons ;  their  deed  of 
the  lands  and  tenements  given  to  them  by  said 
last  will,  describing  the  same  by  the  monuments 
mentioned  in  the  original  grant ;  and  the  testi- 
mony of  living  witnesses,  acquainted  with  the 
monuments,  that  the  land  lies  in  a  part  of  the  town 
recently  incorporated  as  a  separate  town;  are 
competent  evidence  to  show  that  the  first  grantee 
resided  within  the  limits  of  the  new  town.  In- 
habitants of  Bridgewater  v.  Inhabitants  of  West 
Bridgewater,  7  Pick.  191. 

485.  The  records  of  a  township  are  not  of 
that  absolute  verity,  that  any  person  shall  be 
estopped  from  showing  the  truth,  in  consequence 
of  any  matter  contained  in  them.  Westerhaven 
V.  CHve,  5  Ham.  136. 

486.  Township  records,  offisred  to  prove  the 
security,  notice  and  sale  of  leasehold  school 
land,  (in  Ohio,  and  forfeited  for  non-payment  of 
rent,)  because  the  trustees  did  not  enter  on, 
give  notice  of,  and  sell  the  whole  tract,  instead 
of  a  part,  are  not  admissible  in  evidence.  Harts 
V.  Johnson,  6  Ham.  87. 

487.  The  records  of  any  town  or  district  are 
conclusive  evidence  of  the  facts  recorded  in 
favor  of  the  officers  of  the  town,  acting  under 
the  authority  of  such  records.  Saxton  v.  Jdmms, 
14  Mass.  315.  Thayer  v.  Steams,  1  Pick.  109. 
Thus  the  return  of  a  freeholder,  upon  a  warrant 
from  the  selectmen  for  warning  a  meeting  of 
the  inhabitants  of  a  school  district,  that  he  had 
warned  them  according  to  law,  was  held  to  be 
conclusive  in  an  action  by  one  of  the  inhabit- 
ants against  the  assessors,  for  assessing  a  tax 
upon  him  which  had  been  voted  at  that  meet- 
ing.    Saxton  V.  Himms,  14  Mass.  315. 

488.  It  is  not  competent  for  a  town  clerk  to 
contradict  a  particular  record  made  by  him ;  but 
he  may  testify  to  his  general  mode  of  making 
the  records,  going  to  explain  a  particular 
record.     Taylor  v.  Uolcomb,  2  Tyler,  344. 

489.  Where  the  town  of  D.,  in  an  action  against 
two  of  its  inhabitants,  for  removing  certain  pau- 
pers therefrom  to  the  town  of  S.,  assumed  the 
defence  of  such  action,  it  was  held,  that  this 
did  not  render  a  vote  of  the  town  of  *D.,  admit- 
ting the  act  complained  of,  and  undertaking  to 
indemnify  the  defendants,  admissible  in  evidence 
against  tne  defendants.  Stratford  v.  Sar^ord,  9 
Conn.  275. 

490.  Records  of  proprietors  of  common  lands 
cannot  be  admitted  as  evidence  of  their  recent 
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traiuMUstions,  withoat  prodaeing  the  warrant  from 
the  joatiee  <»lliiiff  the  meeting.  Monumai  Great 
Beaek  y.  Rogers^  1  Maaa.  159.  It  ia  otherwiae  aa 
to  tranaactions  70  or  more  jears  agone.  ik, 

491.  A  book  of  records  of  proprietors  of  cer- 
tain common  landa,  which  had  come  into  the 
handa  of  the  witnesa  from  hia  grandfather,  waa 
admitted  in  eyidence,  the  preiumptioni  from  lapie 
of  time,  being  that  the  witneaa  had  the  lawful 
cnatodj  of  them,  there  being  no  evidence  of  the 
exiatence  of  the  proprietary  with  the  clerk,  to 
keep  the  records,  and  no  place  being  appointed 
by  law  for  their  deposit,  when  the  proprietary 
becomes  extinct.  Tolman  y.  Eimwson,  4  Pick. 
160.  A  deed  purporting  to  have  been  executed 
under  an  authority  whicn  ia  matter  of  record,  ia 
not  admissible  aa  eyidence  of  title  to  land,  with- 
out the  production  of  the  power,  or  an  authen- 
ticated copy.  lb. 

492.  Entriea  made  by  a  clerk,  in  the  hooka  of 
trustees,  being  a  corporation,  by  the  direction  of 
the  truateea,  are  not  eyidence  in  the  cauae  in 
which  ^ley  are  interested.  Jackson  y.  Walsh^  3 
Johns.  226.  And  the  eyidence  of  the  clerk,  who 
made  the  entriea,  of  the  declarationa  of  the 
trustees,  is  inadmiasible.  ih. 

493.  A  registry  of  births  and  deaths,  kept  by 
a  religious  society,  is  admissible  in  eyidence, 
after  l^ing  proved.  Stoever  y.  Whitman^  6  Binn. 
416.  Recitals  in  a  deed,  that  certain  property 
had  become  the  property  of  D.,  are  evidence 
againat  the  grantor  and  those  claiming  under 
him.  ib.  It  ia  a  question  for  the  court,  on  which 
they  are  bound  to  five  an  opinion,  whether  there 
are  facta  proved  that  will  juatify  the  presump- 
tion of  a  deed,  ib.  Evidence  of  a  custom  to 
enter  for  breaeh  of  a  condition  in  a  ground-rent 
deed,  different  from  that  authorized  by  the  com- 
mon law,  is  inadmiasible.  ib, 

494.  A  record  of  a  baptism,  made  by  the  min- 
iater  of  a  pariah,  is  conduaive  eyidence  of  auch 
fact,     fltint/e^  v.  Comstoek,  2  Root,  99. 

495.  A  register  of  births,  in  the  hand-writing 
of  a  father,  who  died  30  yeara  before  the  trial,  ia 
admiaaible,  to  prove  the  age  of  a  child.  Wood- 
ard  y.  SnUUr^  1  Dana,  179. 

496.  Registers  of  births,  marriages,  and  buri- 
als, are  competent  evidence  to  prove  a  pedigree  ; 
and  where  the  original  is  of  a  public  nature,  a 
awom  copy  ia  admiaaible.  So,  also,  hearsay, 
family  tradition,  and  any  thing  eoing  to  show  a 
general  reputation,  is  admissible.  Jackson  v. 
King,  5  Cow.  237. 

497.  A  book  found  in  the  hands  of  the  town 
clerk,  and  purporting  to  be  a  record  of  births 
and  marriages  in  the  town,  is  prima  facie  evi- 
dence of  the  facts  it  contains,  though  it  may 
have  no  title,  or  certificate,  or  other  attestation 
of  its  character.  Sumner  v.  Sebec.  3  Greenl. 
223. 

496.  The  records  of  the  land  office  are  good 
evidence  of  facts  therein  stated.  Gait  y  GaUo- 
loov,  4  Pet.  332. 

499.  In  an  indictment  for  adultery,  a  copy  of 
the  record  of  the  marriage,  though  admissible  in 
eyidence,  is  not  sufficient  to  establiah  the  fact  of 
the  marriage,  without  proof  of  identity  of  the 
person.   Wedgwood* s  case,  8  Greenl.  75. 

500.  The  certificate  of  memberahip  granted  by 
the  overaeers  of  a  society  of  Friends,  or  Quakers, 
purauant  to  atat.  1821,  c.  164,  ia  conduaive  evi- 
dence of  the  facts  it  contains.  Dole  v.  JiUen,  4 
Greenl.  527. 

501.  The  books  of  a  corporation,  established 
for  public  purposes,  are  evidence  of  its  acts  and 
proceedinga.     (hoings  y.  $pped,  5  Wheat.  420. 


502.  Corporation  booka  are  evidence  of  the 
acta  and  proceedinga  of  the  corporation ;  but  it 
must  be  made  to  appear  that  they  are  the  booka 
of  the  corporation,  kept  aa  such,  by  the  prop- 
er officer,  or  some  other  person  authorized,  in 
his  necessary  absence.  Highland  Turnpike  v. 
M'Kean,  10  Johns.  154.  It  is  not  enough  to  prove 
the  book  to  be  in  the  hand-writing  of  a  person 
stated,  in  the  book  itself,  to  be  the  secreUr^,  but 
otherwise  shown  to  be  the  proper  officer,  tb. 

503.  Where  a  corporation,  being  a  party  to  a 
suit,  refuses  to  produce  their  books  upon  notice, 
the  adverse  party  may  introduce  parol  evidence 
of  the  choice  of  the  directora  and  other  officers 
of  the  corporation,  and  of  the  acts  of  such 
directors.  Thayer  v.  Middlesex  Mutual  Fire  Ins. 
Co.  10  Pick.  326. 

504.  An  entry,  in  the  record  book  of  C  county 
court,  in  Maryland,  containing  the  certificate 
and  affidavit  of  a  priest,  in  1702,  that  he  had,  in 
1681,  in  D  county,  married  a  negro  man, 
named  A,,  to  a  white  woman  named  B,  both 
servanta  of  £ ;  an  affidavit  of  a  person,  present 
at  the  marriage,  proving  the  aame,  aa  aleo  the 
issue  by  that  marriage ;  and  an  entry  from  the 
parish  register  of  D  county,  stating  that  the 
above  were  therein  recorded  in  1702,  the  whole 
of  which  was  recorded  in  the  above  record  book 
of  C  county  in  1703 ;  were  offered  in  evidence, 
(there  being  proof  of  the  loaa  of  the  originals, 
and  the  parish  register,)  in  a  petition  for  freedom, 
by  a  peraon  claiming  aa  a  deaeendant  from  B, 
to  prove  the  existence  of  a  free  white  woman, 
named  B,  in  the  family  of  £,  her  marriage,  and 
the  issue  by  that  marriage.  Held,  that- we  evi- 
dence was  admissible.  Shorter  v.  Bonoett,  2 
Har.  <&  J.  359. 

505.  No  man  can  create  evidence  for  himself; 
therefore,  lettera  written  by  the  leaaor  of  the 
plaintiff,  to  show  that  his  grant,  on  which  the 
defendant  founded  his  title,  waa  conditional, 
were  rejected.   Proprietary  v.  Ralston,  1  Dall.  18. 

506.  A  letter  of  defendant,  respecting  the 
subject  of  the  controversy,  is  admissible  in  evi- 
dence.    Holmes  v.  Keitlenger,  4  Teates,  532. 

507.  Letters  which  paaaed  between  parties  to 
a  contract,  immediately  before  and  after  the 
tranaaction,  may  be  so  connected  with  it  as  io 
become  a  part  of  the  resgesUe,  and  so  be  admia* 
sible  in  evidence.  JVeao  England  Marine  Jns.  Ca. 
v.  DeWolf,  8  Pick.  56. 

508.  A  letter,  written  to  the  defendant  after 
the  commencement  of  the  action,  acknowledg- 
ing the  Bale  to  the  defendant  of  the  alave  in 
dispute,  was  held  incompetent  eyidence.  Wat' 
son  V.  Williams,  Harper,  447. 

509.  Correspondence  between  plaintifi  in  a 
cause  and  others,  produced  upon  notice,  and  not 
read  by  the  party  calling  for  it,  cannot  be  read 
by  the  pacty  producing  it.  Willings  y.  Comse- 
qua.  Pet.  C.  C.  301. 

510.  The  plaintiff  delivered  goods  to  the  de- 
fendant, to  be  shipped  to  his  correspondent,  for 
sale,  the  defendant  promising  to  account.  The 
correspondent  sold  the  goods.  It  waa  held,  thai 
his  letters  to  the  defendants,  and  his  declarations, 
were  not  admissible,  after  his  decease,  to  prove 
that  the  defendant  had  used  due  diligence  to  oh* 
tain  from  him  the  proceeds  of  the  sale.  Fro* 
nUwham  Man,  Co.  v.  Barnard,  2  Pick.  532. 

511.  Under  the  plea  of  payment,  with  leave  to 
give  special  matter  in  evidence,  eonversations, 
letters,  agreements,  fraud,  miafeaaance,  mal- 
feasance, Ac,  may  be  given  in  evidence  in 
Pennsylvania.  Harper  v.  Kean,  11  S.  dk  IL 
280. 
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513.  In  mn  action  on  a  note,  payable  in  specific 
articles  on  demand,  (the  note  having  been  given 
in  a  foreign  country,  where  there  was  no  regular 

foyemment,^  a  letter  written  to  the  plaintiff  by 
is  agent,  wno  was  sent  to  make  the  demand, 
and  who  had  since  deceased,  was  held  to  be  ad- 
missible in  evidence,  (to  prove  a  demand  on  the 
defendant,  and  his  refusal  to  pay,)  on  the  ground 
of  a  commercial  necessity  to  admit  evidence  of 
this  nature,  under  such  circumstances,  to  enforce 
contracts  made  abroad,  in  barbarous  or  uncivil- 
ized countries.     Qreenwood  v.  Curtis,  6  Mass. 

513.  The  contemporaneous  correspondence  of 
a  public  agent  abroad  with  his  government,  is 
evidence  ror  him,  in  an  action  brought  on  ac- 
count of  the  subject-matter  of  the  correspond- 
ence. Bingkam  v.  Cabot,  3  Dall.  19.  So,  also, 
are  the  resolutions  of  congress  relative  to  the 
matter  in  controversy,  ib, 

514.  The  letters  and  transactions  between  the 
officers  of  the  government  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
given  in  evidence  under  a  plea  of  payment.  U. 
States  V.  Beattie,  Gilpin,  92. 

515.  A  letter  from  the  receiver-general,  and 
secretary  of  the  land-office,  to  the  survey or^gen- 
eral's  deputy,  was  allowed  to  be  given  in  evi- 
dence, in  Pennsylvania,  as  the  foundation  of  the 
defendant's  title.  FothergUl  v.  Stover,  1  Dall.  6. 
And  a  survey,  made  in  pursuance  of  such  letter, 
not  returned  into  the  proper  office,  but  found 
among  the  deputy -surveyor's  land  papers,  many 
years  after  his  death,  was  allowed  to  be  eiven  in 
evidence  against  a  regular  warrant  and  survey 
of  a  subsequent  date,  a  settlement  and  posses- 
sion beinf  proved,  ib. 

516.  The  letters  of  the  plaintiff  to  the  secretary 
of  state,  containing  applications  for  a  patent,  and 
specifications  certified  under  the  seal  of  that  de- 
partment, as  papers  remaining  in  that  office,  were 
properly  admissible  in  evidence.  Pettibone  v. 
Deninger,  4  Wash.  C  C.  215. 

517.  To  make  a  letter  to  an  agent  evidence  in 
a  case,  the  agency  must  first  be  established. 
Brofwn  v.  Bank  of  Missouri,  2  Mis.  191. 

518.  In  the  trial  of  an  action,  relating  to  a  cer- 
tain vessel  of  the  plaintiff's,  a  letter  of  instruc- 
tions, from  the  plaintiff  to  the  captain  of  the 
vessel,  was  held  admissible  in  evidence.  M'Clen- 
aekan  r.M'Carty,  2  Dall.  51. 

519.  A  letter  from  one  of  the  general  assignees 
of  the  borrower  to  the  captain  of  his  vessel,  re- 
specting the  manifest  of  the  homeward  cargo, 
cannot  be  given  in  evidence  against  the  plaintiff, 
the  lender  of  the  money,  on  the  respondentia. 
AOoKtMc  Ins,  Co,  v.  Conard,  4  Wash.  C.  C.  662. 

520.  Letters  written  by  a  clerk  of  a  bank,  un- 
less written  by  order  of  the  bank,  are  inadmissi- 
ble against  the  bank.  Bank  of  Kentucky  v.  Todd, 
1  A/k.  Marsh.  157. 

521.  Letters  received  through  the  post-office 
may  be  submitted  to  the  jury,  to  infer,  from  inter- 
nal evidence,  whether  they  were  written  by  di- 
rection of  a  party  unable  to  write.  Singleton  v. 
Bremar,  Harper,  201. 

622.  A  letter  of  a  party  directed  to  A  C,  is 
admissible  against  him  as  written  for  B  C, 
npon  parol  evidence,  from  which  it  may  be  in- 
lerced  that  it  was  so  intended.  WUkhts  v.  Bur- 
ton, 5  Verm.  76. 

^3.  The  letter  of  a  person,  admitting  he  had 
received  from  the  plaintiff  merchandise  to  sell 
on  commission,  is  not  evidence  of  that  fact  in  a 
mit  brou|^ht  against  a  third  person  for  falsely 
lepresenting  the  writer  of  such  letter  to  be  a 


man  of  property  and  integrity.    Longenuker  ▼. 
Hyde,  6  Binn.  1. 

524.  An  agreement  was  given  in  evidence,  the 
first  part  of  which  was  a  receipt  for  $15,  and  the 
latter  part  was  a  permission  to  keep  a  negro  for 
three  years,  at  the  rate  of  $60  for  the  first  year, 
and  $100  for  each  of  the  last  two  years.  To 
prove  that  the  payments  were  to  be  made  quar- 
terly, evidence  was  admitted  to  prove  the  habit 
of  paying  quarterly ;  and  a  letter  from  the  hirer 
acknowledging  a  quarter's  hire  to  be  due,  and  a 
receipt  of  the  owner  of  the  negro  for  $25,  being 
the  amount  of  one  quarter's  hire  for  the  two  last 
years,  were  also  admitted.  Stone  v.  Wilson, 
Const.  Rep.  68. 

525.  The  proceedinffs  respecting  a  suit  in  a 
foreign  country  may  oe  proved  by  depositions 
and  letters.     Young  v.  Gregorie,  3  Call,  446. 

526.  The  reply  to  a  letter  is  not  evidence  of 
the  contents  of  that  letter.  M*  Cully  v.  Barr,  17 
S.  &  R.  445. 

527.  A  letter,  received  by  mail,  purporting  to 
be  written  by  a  party,  in  answer  to  another  let- 
ter proved  to  have  been  sent  to  him  by  mail,  is 
admissible  in  evidehce  against  him,  without  oth- 
er proof  of  its  authenticity.  ConnseticiU  v.  Brad- 
isk,  14  Mass.  296. 

528.  The  defendant,  having  read  a  letter  from 
the  plaintiff's  agent,  in  answer  to  a  letter  from 
himself,  cannot  ffive  in  evidence  a  copy  of  his 
own  letter,  without  proving  it  to  be  a  true 
copy  by  a  witness.  Smith  v.  Carrington,  4 
Cranch,  61. 

529.  Statements  in  the  letters  of  third  persons 
may  be  read  as  introductory  evidence.  Copies  of 
letters  may  be  used  in  evidence,  if  the  originals 
are  lost  or  mislaid.  Lewis  v.  Manley,  2  Teates, 
200. 

530.  A  copy  of  the  letter  from  the  defendant's 
witness  himself,  to  the  plaintiff's  agent,  ac- 
knowledged by  him  to  be  a  true  copy,  cannot  be 
read  in  evidence.  The  original,  if  produced, 
could  not,  as  the  facts  contained  in  it  would  be  - 
more  properly  proved  by  the  witness  who  wrote 
the  letter.     Vasse  v.  M^in,  4  Wash.  C.  C.  519. 

531.  A  copy  of  a  letter  is  admissible  in  evi- 
dence, where  the  original  was  lefl  at  the  house 
designated,  by  the  directory,  as  the  residence  of 
the  party  to  whom  the  letter  was  addressed,  no- 
tice having  been  given  to  produce  the  original. 
Hazard  v.  Amringe,  4  Binn.  295,  note, 

532.  A  copy  of  a  letter  addressed  by  a  creditor 
to  his  debtor,  and  contained  in  a  letter-book  of 
the  former,  advising  the  debtor  that  he  had 
drawn  on  him  for  the  amount  of  a  particular 
purchase,  is  not  evidence  for  such  creditor,  in 
an  action  against  a  guarantee  of  the  debtor,  to 
establish  that  a  payment  shortly  after  received 
from  such  debtor,  who  was  indebted  on  several 
accounts,  was  made  in  discharge  of  such  pur- 
chase. MUeheU  v.  Dale,  2  Har.  A  Gill,  159. 
The  draft  itself,  or  evidence  of  its  contents  if 
lost,  accompanied  by  a  letter  from  the  debtor  to 
the  creditor,  regretting  his  inability  to  meet  the 
draft,  and  promising  speedy  payment  of  that  de- 
mand, followed  by  a  payment  a  fbw  days  after 
the  date  of  such  letter,  is,  however,  evidence  to 
show  that  it  was  made  in  discharge  of  that  par 
ticular  claim,  ib. 

533.  Although  a  paper  has  been  produced  by 
one  party,  on  notice  nrom  the  other,  it  does  not 
become  evidence,  unless,  from  its  legal  charac- 
ter, it  is  entitled  to  be  such.  HyUon  v.  Brown,  1 
Wash.  C.  C.  343. 

534.  Papers  are  not  made  evidence  by  a  notice 
calling  upon  the  other  party  to  produce  them 
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of  perpetuating  It,  muit  be  senred  'upon  the 
party,  and  ■eryioe  upon  the  attorney  is  bad. 
M&ddleton  ▼.  Taylor y  Coze,  445. 

247.  The  want  of  notice  is  no  yalid  objection 
to  a  deposition  taken  in  pwrpttuam^  under  the 
provincial  statute  7  W.  3,  c.  35,  §  3.  Goodwin 
T.  Mussey^  4  Oreenl.  88.  And  such  deposition 
may  be  used  whenever  the  deponent  is  so  sick 
as  to  be  unable  to  attend  court,  t^. 

948.  Whether  it  is  within  the  discretionary 
power  of  the  court  to  admit,  as  a  foreign  deposi- 
tion, one  taken  in  perpetuam  in  another  state,  be- 
fore any  "action  was  pending— ^iMere.  But  such 
a  deposition,  taken  without  notice  to  the  other 
side,  is  not  admissible,  it  not  appearing  that  he 
was  not  within  reach  of  notice,  or  that  he  will  not 
be  prejudiced  thereby.    JhwnymouSj  3  Pick.  14. 

S^9.  A  deposition,  taken  in  perpetuam  ret  m«- 
moriam^  cannot  be  used  in  the  trial  of  an  action 
commenced  before  the  taking  of  such  deposition. 
Oreei^/ield  y.  Cusknum^  16  Mass.  393. 

250.  A  deposition,  taken  in  perpituam  rei  me- 
moriain,  cannot  be  used  as  eyidence,  if  not  re- 
corded within  three  months  from  the  date  of  its 
caption.  Bradttrttt  y.  Baldwin^  11  Mass.  229. 
BraintTM  y.  Hingham,  1  Pick.  245. 

251.  Depositions  in  perpehtam,  taken  by  a 
commissioner  out  of  the  county  for  which  he  is 
appointed,  cannot  be  used  on  trial.  Jackson  v. 
Leek,  12  Wend.  105.  But  witnesses  in  perpet- 
uam may  be  examined  out  of  the  county,  if 
they  consent,  ib. 

932.  Under  the  last  general  interrogatory,  an- 
nexed to  a  commission  m  New  York  to  take  the 
examination  of  witnesses  abroad,  the  witness,  in 
his  answer,  may  state  facts  not  drawn  forth  by 
the  preyious  particular  interrogatories.  Percival 
y.  Hickeu,  18  Johns.  257. 

253.  Depositions  taken  under  a  commission, 
issued  to  a  place  where  the  commissioners  are 
prohibited  executing  the  commission,  taken  ac- 
cording to  the  law  ^  the  place,  in  the  presence 
of  the  commissioners,  by  a  judge  of  the  courts 
of  such  place,  may  be  read  in  evidence.  If  all 
the  interrogatories,  either  in  form  or  substance, 
are  not  put  to  the  witnesses,  such  deposition  can- 
not be  read.  Winthrop  v.  Union  Ins.  Co.  2 
Wash.  C.  C.  7. 

254.  In  general,  a  deposition  taken,  in  perpet- 
nam,  under  the  Massachusetts  statute  of  1797,  c. 
35,  at  the  request  of  A,  upon  notice  to  B,  cannot 
be  used  in  an  action  against  B  by  C,  a  stranger  not 
claiming  under  A ;  neither  can  A  use  it  against 
any  other  person  than  B,  or  one  claiming  under 
him,  unless  such  person  lived  more  than  20 
miles  from  the  place  of  caption.  Wtdts  y.  Fish. 
3  Pick.  74. 

255.  Notice,  to  an  attorney  at  law  of  the  op- 
posite party,  of  the  taking  of  depositions,  is  not 
sufficient,  in  Virginia.  Buddiewm  v.  JBTtrft,  3 
Cranch,  293.  StUl,  the  attorney  at  law  may 
consent  to  receive",  or  may  receive,  notice,  and 
shall  not  afterwards  be  permitted  to  object  to  the 
want  of  it.  ib. 

266.  When  depositions  are  taken,  to  be  used 
against  the  United  States,  if  there  be  an  attor 
Bey  of  the  United  Stetes  within  100  miles  of 
the  place  of  caption,  he  must  be  notified.     The 
JirgOy  2  Gallis,  314. 

257.  Where  there  is  an  attorney  of  record,  it 
is  improper  to  take  depositions  without  notice  to 
him,  or  to  the  party,  w. 

258.  Depositions,  taken  under  a  commission 
issued  at  tke  instance  of  the  defendant,  may  be 
read  in  evidence  bj^  the  plaintiff,  although  the 
plaintiff  had  no  Botioe  of  the  time  and  p&«6  of 


taking    the    same      Yeaton  y.  JFVy,  5  Cranobi 
335. 

259.  Where  notice  was  given  that  a  deposi- 
tion would  be  taken  on  the  8th  of  August,  and, 
if  not  taken  in  one  day,  that  the  commissioners 
would  adjourn  from  day  to  day  until  it  was  fin- 
ished ;  and  the  commissioners  met  on  the  8th, 
and  adjourned  from  day  to  day  until  the  12th, 
and  then  from  the  12th  to  the  19th,  when  the 
deposition  was  taken;  it  was  held,  that  the 
deposition  was  not  taken  agreeably  to  notice. 
Buddicum  v.  Kirk,  3  Cranch,  293. 

260.  Notice  of  the  taking  of  a  deposition,  to 
the  adverse  party,  cannot  be  shown  by  parol 
evidence.     Barnes  v.  Ball,  1  Mass.  73. 

261.  Depositions  taken  in  term  time,  during 
a  recess  of  the  court,  the  opposite  party  having 
notice,  are  received,  though  taken  without  an 
order  of  the  court.    Jones  v.  Spring,  7  Mass.  251 . 

2^.  During  the  session  of  the  coart,  an  order 
was  obtained,  by  the  plaintiff,  for  taking  the 
deposition  of  a  witness  who  was  bound  to  sea, 
and  notice  was  delivered  to  the  defendant's  at- 
torney of  record,  at  11  o'clock,  A.  M.,  to  attend 
the  taking  of  the  deposition  at  4  o'clock,  P.  M., 
of  the  same  day  ;  and  the  attorney  attended  and 
filed  interrogatories,  but  protested  against  the 
notice,  as  being  insufficient.  It  was  neld,  that 
the  deposition  so  taken  was  admissible  in  evi- 
dence.    Vinal  v.  BurriU,  16  Pick.  401. 

263.  Notice  to  the  adverse  party  of  the  taking 
a  deposition  is  not  sufficient,  unless  it  contains 
the  name  of  the  person  whose  deposition  is  to  be 
taken.  The  certificate  of  the  justice  is  not  con- 
clusive as  to  the  ^notice.  Minot  v.  Bridgewater.,. 
15  Mass.  492.     See  Barnes  v.  Ball,  1  Mass.  73. 

264.  After  a  commission  has  issued  to  take  a 
deposition,  with  interrogatories  filed  on  both 
sides,  a  party,  even  if  allowed  at  all  to  take  the 
deposition  without  reference  to  the  commission, 
must  not  only  show  that  he  has  elected  to  sup- 
press  the  commission,  and  given  notice  to  the 
other  party,  but  also  that  the  person  taking  the 
deposition  was  duly  qualified,  and  that  the  other 
party  had  notice  of  the  time  and  place  of  taking. 
Davis  V.   lUen,  14  Pick.  313. 

265.  Where  a  party  was  notified  to  attend  at 
the  taking  of  a  deposition  on  the  Saturday  be- 
fore court,  and  attended  accordingly,  but  it  was 
not  taken ;  and  he  was  given  to  Understand  that 
it  would  not  be  taken,  but  was  ailerwards  noti- 
fied to  attend  in  the  forenoon  of  the  followinsr 
Monday,  being  the  last  day  of  the  vacation,  and 
also  the  day  of  the  annual  election  of  state  offi- 
cers, at  which  time  he  did  not  attend ;  it  was 
held,  that  the  deposition,  taken  under  these  cir- 
cumstances, was  very  properly  rejected.  Ulmer 
v.  HiUs,  8  Greenl.  326. 

266.  In  New  Hampshire,  it  is  not  necessary 
that  the  notice,  given  to  an  adverse  party,  of  the 
taking  of  depositions,  should  state  the  time 
when  the  court,  where  the  cause  is  pending,  is 
to  be  holden.  O,  F,  M.  Company  v.  Mather,  5 
N.  Hamp.  574. 

267.  In  New  Hampslure,  where  a  party  resides 
without  the  state,  and  more  than  w  miles 
from  the  place  of  caption,  notice  of  the  taking 
of  deposition  is  to  be  served  upon  his  attorney, 
in  the  same  manner  as  though  he  were  the  party, 
without  regard  to  his  client's  residence.  Graves 
y.  Ticknor,  6  N.  Hamp.  537. 

268.  Notice  of  the  taking  of  a  deposition, 
given  to  the  president  of  a  corporation,  which  is 
a  party  in  the  suit,  is  sufficient,  and  such  depo- 
sition is  admissible.  Eastman  v.  Coos  Bank,  i 
N.  Hamp.  23 
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269.  In  New  Hampahire,  where  the  adverse 
party  is  a  corporation,  notice  of  the  time  and 
place  of  takings  depositions  must  be  served 
upon  some  proper  officer  of  the  corporation,  and 
a  notice  upon  one  who  has  merely  charge  of  the 
company's  books,  although  he  is  member  of  the 
corporation,  is  not  sufficient.  G.  F,  M,  Company 
y.  Mathes,  5  N.  Hamp.  574. 

270.  The  reason  of  a  party's  not  being  notified 
to  attend  a  deposition,  must  be  taken  from  the 
magistrate's  certificate  solely.  CJUnman  v.  Tut- 
<i«,  1  Chip.  179. 

271.  Notice  to  adverse  party,  in  taking  a  depo- 
sition, in  Vermont,  is  not  fixed  bj  statute. 
What  is  reasonable  notice,  is  a  question  for  the 
court;  and  the  supreme  court  will  not  judge 
over  the  county  court  in  such  a  case.  Hough 
r.  Lavfrence,  5  Verm.  299.  • 

272.  Under  the  act  of  Vermont,  irequiring  no- 
tice to  an  adverse  party,  if  within  30  miles  of 
the  place  of  caption,  held  no  objection  to  a  depo- 
sition, where  the  party  lived  beyond  that  distance, 
that  his  attorney,  who  lived  within,  was  not  no- 
tified.    Heaeoek  v.  Stoddard,  1  Tyler,  344. 

273.  It  seems,  a  magistrate  may  adjourn  the 
taking  of  a  deposition,  and  verbal  notice  to  the 
adverse  party  will  be  sufficient.  EdgeU  v.  Low- 
eU,  4  Verm.  412. 

274.  In  Connecticut,  parol  testimony  is  ad- 
missible, to  prove  notice  to  a  party  of  the  taking 
of  a  deposition.    Laioreiue  v.  Phelps,  2  Root,  334. 

275.  A  deposition  was  taken,  at  the  request  of 
the  plaintiff,  in  the  city  of  New  York,  and  the 
only  notice  ^ven  was  by  leaving,  at  the  store 
of  the  defendant's  agent,  at  half  past  2  o'clock, 
P.  M.,  a  copy  of  a  written  notice,  that  the  wit- 
ness would  be  examined  at  half  past  3  o'clock 
that  afternoon,  at  a  place  about  half  a  mile  dis- 
tant from  such  store.  The  agent  sent  his  son 
to  procure  a  postponement,  who  objected  to  the 
taking  of  the  deposition  for  want  of  reasonable 
notice,  he  knowing  nothing  of  the  matter,  and 
not  having  time  to  procure  counsel.  The  post- 
ponement was  refused ;  the  reason  assigned  be- 
ing, that  the  plaintiff's  counsel  intended  to  leave 
the  city  the  next  day,  and  that  the  witness  was 
in  a  declining  state  of  health,  though  there  was 
no  reason  to  suppose  that  his  testimony  could 
not  be  taken  on  a  subsequent  day.  Held,  that 
the  *'  reasonable  notice  "  required  by  the  Con- 
necticut statute  was  not  given.  Sharp  v.  Lock- 
wood,  12  Conn.  155. 

276.  In  Connecticut,  depositions  taken  within 
20  miles  of  the  vouchees,  in  an  action  on  the 
covenants  of  warranty  in  a  deed,  without  the 
vouchees  being  notified,  are  inadmissible.  Fotolr 
er  V.  Jforton,  2  Root,  25. 

277.  Where  notice  was  given  of  the  taking  of 
a  deposition  before  a  person  not  qualified  to 
take  the  same,  and  it  was  taken,  at  the  time  and 
place  specified,  before  another  magistrate,  who 
was  qualified ;  it  was  held,  that  such  notice  was 
insufficient,  and  that  the  deposition  was  not 
legally  taken.  Daggett  v.  Tollman,  8  Conn.  168. 
It  seems,  however,  that  if  the  citation,  in  such 
ease,  had  named  *^A,  or  some  other  proper 
authority,"  the  deposition  might  have  been 
properly  taken,  ib. 

278.  In  Connecticut,  depositions  taken  within 
90  miles  of  a  known  attorney  to  the  adverse 
party,  without  notifying  him,  are  not  admissible, 
although  the  adverse  party  himself  lives  more 
than  2b  miles  distant.  KtUingnorth  v.  Oosher, 
I  Hoot,  480.     BUlyard  v.  Jfichols,  ib.  493. 

5179.  In  Connecticut,  if  the  known  attorney 
of  a  party  lives  within  20  miles  of  the  place  of 


taking  a  deposition,  he  must  be  notified,  ol* 
thou^  the  party  himself  lives  more  than  20 
miles.     Williams  v.  Fitch,  1  Root,  316. 

280.  In  Connecticut,  where  several  are  joined 
in  a  suit,  depositions  cannot  be  used  against 
such  of  them  as  were  not  notified  of  the  taking. 
Each  person  must  hsjre  notice,  if  within  the 
distance  the  statute  prescribes.  Clap  v.  Lock- 
wood,  Kirby,  100. 

281.  A  deposition  taken  in  the  absence  of  the 
defendant  is  irregular,  though  there  has  been 
notice,  and  several  adjournments.  HcmiUon  v. 
Menor,  2  S.  &  R.  70. 

282.  A  party  who  has  had  regular  notice  of 
taking  a  deposition,  and  neglects  to  file  cross- 
interrogatories,  cannot  afterwards  take  out  a  com- 
mission to  cross-examine,  without  permission  of 
the  court.     If  Kinney  v.  Dows,  3  Watts,  250. 

283.  A  commission  cannot  be  given  in  evi- 
dence, where  notice  of  filing  the  interrogatories 
has  not  been  served  on  the  opposite  party  at 
least  15  days  before  issuing  such  commission. 
CoxB  V.  Swing,  4  Yeates,  429. 

284.  A  notice  to  take  depositions  at  two  differ- 
ent places  on  the  same  day,  and  so  far  distant 
that  the  party  cannot  attend  at  both,  is  not  good, 
and  neither  of  the  depositions  will  be  admissible. 
Waters  V.  Harrison,  4  Bibb,  87. 

285.  A  notice  to  take  depositions,  which  re- 
quires exertions  much  beyond  the  usual  mode  of 
travelling,  is  not  reasonable.  Shropshire  v.  Dick* 
inson,  2  A.  K.  Marsh.  20. 

286.  Notice  of  taking  a  deposition,  which  al- 
lows the  party  to  travel  at  the  rate  of  30  miles  a 
day,  and  then  gives  two  days  for  preparation,  is 
sufficiently  reasonable.    Sneed  v.  Wiester,  ib.  277. 

267.  A  notice  of  the  taking  of  a  deposition, 
sent  10  days  before  the  time  of  taking,  is  not  suf- 
ficient where  the  party  notified  is  290  miles  dis- 
tant.    Kincaid  v.  Kincaid,  1  J.  J.  Marsh.  100. 

288.  Five  days*  notice  of  taking  a  deposition 
83  miles  off  is^rtina/act^,  reasonable.  Veanr. 
Tygert,  1  A.  &.  Marsh.  172. 

289.  Notice  to  take  a  deposition  in  the  town 
of  Louisville,  without  mention  of  any  house  or 
place  in  the  town,  is  not  sufficient.  Crosier  v. 
Oano,  1  Bibb,  257. 

290.  A  deposition  is  inadmissible,  when  ob- 
jected to,  if  no  notice  or  cross-examination  ap- 
pear in  the  record.     Thome  v.  Haley,  1  Dana,  268. 

291.  A  party,  who  is  present  at  the  taking  of 
a  deposition,  cannot  object  to  the  want  of  notice. 
Talbot  V.  Bradford,  2  Bibb,  316. 

292.  The  statement  of  the  magistrate,  in  the 
preamble  of  a  deposition,  that  it  was  taken  with- 
out notice  by  consent  of  parties,  is  no  proof  of 
such  consent ;  the  magistrate  having  no  right  to 
certifj^  to  such  fact.  Clarke  v.  Chede,  6  J.  J. 
Marsh.  6d7. 

293.  Where  a  deposition  is  objected  to,  and  the^ 
record  does  not  exhibit  a  reasonable  notice  of 
taking  it,  it  should  not  be  admitted.  Renniek  v. 
WilUmghbv,  2  A.  K.  Marsh.  22. 

294.  A  deposition,  certified  to  be  taken  "  agree- 
ably to  notice,"  will  be  presumed  to  have  oeen 
taken  between  the  hours  specified  in  the  notice. 
Maxwell  v.  JfJlvoy,  2  Bibb,  211. 

296.  The  certificate  of  a  ma^trate,  that  the 
parties  consented  to  the  taking  of  a  deposition,  is 
not  evidence  of  such  consent.  Gillespie  v.  OU- 
teme,  2  Bibb,  89. 

296.  Notice  to  take  a  deposition  on  a  day 
stated,  or,  if  not  taken  on  that  day,  then  two 
weeks  subsequent,  is  legal.  Moore  v.  Humphreys^ 
2  J.  J.  Marsh.  54. 

297.  Where  the  notice  to  take  a  depositioii 
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▼entory,  did  not  belong  to  the  inte«tate.  Acm- 
ner  y.  Child^  2  Conn.  W7. 

585.  Where  the  answer  to  a  bill  of  diacovery 
introduces  new  matter  not  responsive  or  ex- 
planatory of  the  bill,  the  defendant,  in  a  snit  at 
law,  (being  also  the  defendant  in  the  chancery 
case,)  cannot  read  it  on  trial.  Methodist  Church 
r,  Wood,  5  Ham.  283. 

586.  The  minutes  of  the  commissioners  of 
property  may  be  given  in  evidence,  in  Pennsyl- 
vania.     Weston  v.  St4immers,  1  Dall.  2. 

587.  Papers  taken  &om  the  person  of  the 

Sarty  by  the  alderman  before  whom  he  was 
rought  upon  a  criminal  charge,  the  parties 
making  the  charge  having  no  agency  in  taking 
the  papers,  may  be  read  in  evidence  by  those 
who  have  possession  of  them,  having  received 
them  from  the  alderman.  Munns  v.  Dupontf  3 
Wash.  C.  C.  32. 

588.  A  certified  statement  of  a  balance  doe, 
and  the  report  thereof  to  the  comptroller,  is  not 
such  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  as  may  be  given  in  evidence 
under  §  2  of  the  act  of  March  3,  1797.  U. 
States  V.  Patterson,  Gilpin,  44. 

589.  Advertisements  in  a  newspaper  are  im- 
proper evidence  to  go  to  a  jury,  except  to  prove 
a  notice  under  some  statute,  or  for  publishing  a 
libel,  or  the  like.     Sweet  v.  Avaunt,  2  Bay,  492. 

590.  The  advertisement  in  a  newspaper,  by 
the  maker,  that  a  note  was  illegally  obtained, 
and  was  void,  is  not  legal  evidence  in  a  suit  on 
the  note ;  and,  if  given  to  a  jury,  a  new  trial 
will  be  granted,  notwithstanding  the  strong 
probability  that  it  had  no  weight  with  them. 
Ring  V.  Huntington,  1  Rep.  Con.  Ct.  162. 

591.  An  unexecuted  agreement  for  a  compro- 
mise is  not  admissible  in  evidence.  Spencer  v. 
Spencer,  4  Watts,  165. 

592.  Whether  a  writing  delivered  as  an  escrow, 
and  not  consummated  by  performance  of  the  con- 
ditions, can  be  received  as  evidence  to  show  the 
declarations  and  confessions  of  the  party  relative 
to  the  subject-matter  of  the  paper  —  quare. 
Lansing  v.  Gains,  2  Johns.  300. 

593.  In  an  action  of  ejectment  for  land,  a  will 
by  which  the  land  could  not  pass  is  admissible 
to  show  who  are  the  testator's  children.  Sheens 
V.  Fishbach,  1  A.  K.  Marsh.  356. 

594.  A  paper,  purporting  to  be  a  bond  executed 
by  the  plaintiff,  should  not  be  admitted,  on  the 
part  of  the  defendant,  without  proof  of  its  exe- 
cution.   Frauds  v.  Hazlerig,  1  A.  K.  Marsh.  93. 

595.  A  writing,  not  under  seal,  and  not  a 
part  of  a  deed  conveying  land,  is  not  admissible 
evidence  to  control  or  explain  the  legal  import 
of  the  deed.  Sanders  v.  MCrachen,  Hardin, 
258. 

.  596.  An  entry  made  against  interest  at  the 
time  is,  after  the  party's  death,  evidence  as  be- 
tween third  ]>ersons,  if  he  could  have  been  ex- 
amined to  it  in  his  lifetime.  Chase  v.  Smith,  5 
Verm.  556. 

597.  The  official  bond  of  a  coroner  is  admissi- 
ble, though  not  recorded  pursuant  to  the  act  of 
March  S3,  1803.  Young  v.  Commonwealth,  6 
Binn.  88. 

596.  In  New  Jersey,  the  book  of  the  county 
clerk,  containing  a  certificate  of  manumission, 
not  previously  acknowledged  or  proved,  is  not 
evidence  of  such  manumission.  Fox  v.  Lam- 
bron,  3  Halst.  175. 

599.  A  certified  copy  of  a  deed  is  admissible 
as  primary  evidence.  Baher  v.  Preston,  Gilmer, 
135. 

6C0.  A  copy  of  a  paper  may  be  proved  by  com- 


paring it  with  the  original,  as  read  by 
person,  although  that  person  is  the  party  in 
whose  favor  the  evidence  is  offered.  Lynde  v. 
Judd,  3  Day,  499. 

601.  A  copy  of  a  record,  attested  by  a  deputy- 
clerk,  subjoining  the  initials  of  his  official  char- 
acter, is  evidence.  Moore  v.  Farrow,  3  A.  K. 
Marsh.  41. 

602.  An  official  copy  of  a  charter,  proved  bv 
a  witness  who  had  compared  it  with  the  original, 
is  admissible,  as  a  sworn  copy,  to  prove  an  in- 
corporation. So,  Prop,  Gos.  V.  Young,  2  New 
Hamp.  310. 

603.  The  copy  of  a  vote  of  a  corporation  is 
not  competent  evidence  of  such  vote,  unless  it 
be  sworn  to,  or  be  certified  by  some  person  who 
is  made  by  law  a  certi^ing  officer  for  such  pur- 
pose. HaUowell  and  Augusta  Banh  v.  HamUn, 
14  Mass.  178. 

604.  Where  a  survey  of  land  was  made  in  pur- 
suance of  a  resolve  of  the  legislature  of  New 
York,  and  the  plan  was  deposited  in  the  office  of 
the  secretary  of  state,  it  was  held,  in  Massachu- 
setts, that  a  copy  of  the  plan,  verified  by  the 
oath  of  the  surveyor,  was  competent  evidence. 
A  copy,  not  verified  by  the  surveyor's  oath,  was 
held  mcompetent.  Smith  v.  Strong,  14  Pick. 
128. 

605.  Under  the  Pennsylvania  act  of  April  9, 
1781,  if  a  Connecticut  settler's  deed  is  deposited 
in  the  land-office,  a  copy  duly  certified  and  sealed 
is  as  good  evidence  as  the  original.  Carhhaf  v. 
Anderson,  3  Binn.  4. 

606.  The  copy  of  an  award  exemplified  by  the 
proper  officer  of  one  of  the  courts  of  the  state  of 
Pennsylvania,  cannot  be  read  in  evidence,  the 
act  of  assembly  of  1715,  which  authorizes  the 
recording  of  certain  instruments,  relating  only  to 
deeds  and  not  to  awards.  If  the  original  were 
lost,  or  in  the  possession  of  the  adverse  party,  the 
contents  might  be  proved  by  a  witness,  but  the 
attestation  of  the  clerk  is  not  evidence.  James 
V.  Gordon,  1  Wash.  C.  C.  333. 

607.  The  copy  of  a  will  of  land  lying  in  Penn- 
sylvania, made  in  New  York,  proved  before  the 
surrogate  of  New  York  by  one  of  the  subscribing 
witnesses,  who  also  proved  that  the  other  two 
witnesses  attested  the  same  in  the  presence  of 
the  testator,  the  copy  being  authenticated  under 
the  seal  of  the  surrogate's  office,  and  entered  in 
the  reffister-general's  office  in  Pennsylvania,  is 
not  acunissible  in  evidence  in  Pennsylvania. 
Hylton  V.  Brown,  1  Wash.  C.  C.  298. 

608.  Copies  of  the  proceedings  or  decrees  of 
foreign  courts  or  tribunals,  though  under  the 
hands  and  seals  of  the  officers  of  such  courts,  are 
not  of  themselves  evidence,  but  must  be  proved, 
like  other  writings.  Ddafidd  v.  Hand,  3  Johns. 
310.  And  the  delivery  of  such  a  copy  by  a 
pluntiff,  in  an  action  on  a  policy  of  insurance, 
to  a  broker,  to  enable  him  to  adjust  a  loss,  will 
not  make  it  good  evidence  in  another  suit, 
brought  by  one  of  the  parties  against  the  master 
of  the  vessel  insured,  to. 

609.  Where  the  defendant  demands  oyer  of 
the  letters  testamentary,  and  the  contents  of  the 
wiU  are  not  in  question,  it  is  sufficient  to  give  a 
copy  of  the  letters  testamentary  certified  by  the 
register,  without  annexing  a  copy  of  the  will 
Beach  V.  Pears,  Coxe,  288. 

610.  A  copy  from  the  probate  office,  certified 
by  the  register  to  be  an  extract  firom  a  warrant  of 
division  among  heirs,  but  contuning  all  that  is 
necessary  to  form  a  whole  warrant,  n>r  the  pur- 
poses of  the  suit,  is  admissible.  And  so,  though 
the  copy  be  certified  as  of  the  original  wirrant. 
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and  not  of  the  record  of  it.    Robinson  r,  GUI' 
mam,  3  Verm.  163. 

611.  A  eopy  of  a  patent  fli^ed  **  Samuel 
Matihera,"  dated  1658,  and  recorded  in  the  coun- 
ty court,  togrether  with  an  aaaifjrnment  of  it, 
which  amignment  was  acknowledged  and  ad- 
mitted to  record,  was  held  evidence  of  title  in 
Virginia,  though  it  did  not  appear  that  the  pat- 
ent was  proved  or  acknowledged,  or  that  it  was 
signed  by  Matthers,  as  governor.  Lee  v.  Taps* 
eoU^  2  Wash.  276. 

612.  A  copy  of  a  coroner's  official  bond  is  not 
evidence,  unless  it  appears  from  it  that  the  origin- 
al is  recorded  in  the  proper  county.  Young  v. 
Commonwealth^  4  Binn.  113. 

613.  A  copy  of  a  declaration,  served  upon  de- 
fendant's attorney,  was  held  admissible  in  evi- 
dence to  show  a  former  suit  in  New  York,  and 
the  cause  of  action  therein  expressed ;  it  is  not 
necessary  to  produce  an  exemplified  copy  of  the 
declaration  on  file.  Brown  v.  Litdefield^  7  Wend. 
454. 

614.  It  is  not  necessary,  in  making  out  a  copy 
Off  a  patent,  that  the  seal  should  be  copied ;  nor 
is  it  necessary  that  the  register's  indorsement 
that  the  grantee  is  entitled  to  the  land  ^required 
by  statute  to  be  indorsed  on  the  ^ant)  snould  be 
copied.     Hedden  v.  Overton^  4  Bibb,  406. 

615.  A  copy  from  a  register  of  births  and  deaths 
of  Quakers,  m  England,  was  held  evidence,  in 
Pennsylvania,  to  prove  the  death  of  a  person. 
Hfom  V.  Edteards^  1  Dall.  2. 

616.  Where  accounts  were  made  up  by  the 
plaintifi^  from  vouchers  and  copies  of  accounts, 
which  were  acknowled^d  by  the  defendants  to 
be  correct,  it  was  held,  m  an  action  to  recover 
the  balance  of  the  account,  that,  without  notice 
having  been  given  to  the  defendants  to  produce 
the  original  copies,  the  copies  of  such  copies,  or 
the  original  books  from  which  the  accounts  were 
taken,  were  inadmissible  in  evidence,  to  prove 
the  contents  of  the  copies  which  were  delivered 
to  the  defendants.  Vinal  v.  BurriU,  16  Pick. 
401. 

617.  A  copy  of  a  will  executed  in  a  foreign 
country  is  admissible  in  evidence,  if  one  of  tne 
attesting  witnesses  to  the  original  testifies  that  it 
is  a  true  copy,  and  that  the  original  was  properly 
execnted.  Elmcndorf  v.  Carmickaely  3  Litt. 
473. 

618.  Under  the  act  of  1798,  the  court  ordered 
the  defendant  to  allow  the  plaintiff  to  inspect  a 
document,  and  have  a  copy  made  by,  an  agent 
appointed  by  the  plaintiff,  at  the  expense  of  the 
defendant.    JirroU  v.  PraUy  2  Whart.  566. 

619.  The  provisions  of  the  act  of  March  3, 
1825,  substitute  a  certified  statement  of  the  set- 
tled account  as  evidence,  in  suits  against  deputy- 
postmasters,  in  lieu  of  the  certified  copy  of  the 
account  current  required  by  the  provisions  of 
the  act  of  30th  April,  1810.  Postmaster-  General 
V.  RicOf  Gilpin,  554. 

iS20.  In  New  Jenej^  in  a  suit  under  the  statute 
*•*  to  enable  owners  of  swamps  and  meadow- 
grounds  to  drain  the  same,"  a  certified  copy  of 
a  deed  from  the  owner,  at  the  time  of  the  allot- 
ment provided  for  by  the  statute,  to  the  de- 
fendant, was  admitted  in  evidence  ;  as  also  the 
orifpnal  survey  of  freeholders  and  surveyors, 
though  it  had  never  been  recorded.  Doremus  v. 
9miiA,  1  South.  142. 

621.  On  the  back  of  an  execution  returned  to 
the  clerk's  office  of  the  court  whence  it  issued, 
wa«  entered  ^  received  for  record,"  and  **  re- 
corded "  on  a  certain  day.  The  record,  however, 
not  made  at  full  length  until  a  subsequent 
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day.  It  was  held,  that  parol  evidence  was  ad- 
missible to  show  the  precise  time  when  the 
record  was  made.     Burton  v.  Pond^  5  Day,  160. 

622.  In  an  action  on  a  covenant  of  warranty, 
the  copy  of  the  survey  in  the  ejectment  is  not 
competent  evidence,  to  show  the  quantity  of 
land  from  which  the  plaintiff  was  evicted. 
Gaither  v.  Brooks,  1  A.  K.  Marsh.  409. 

623.  In  an  action  on  a  covenant  of  warranty, 
a  copy  of  a  notice  to  the  warrantor  of  the  pend- 
ency of  an  ejectment,  and  the  affidavit  annexed, 
taken  from  among  the  papers  in  the  ejectment, 
are  not  competent  evidence  of  notice,  ib, 

624.  Copies  of  original  leases,  granted  by  the 
agents  of  the  proprietary  of  Maryland,  remaming 
in  the  auditor's  office,  with  the  affidavit  of  the 
auditor-general,  stating  that  they  were  true 
copies  taken  from  the  originals,  made  before  a 
justice  of  the  peace  and  duly  certified  by  the 
clerk  of  the  county  court,  were  held  competent 
evidence.  Bradford  v.  JIf  Comas,  3  Har.  &  J. 
444. 

625.  A  copy  of  the  qudification  of  A  as  one 
of  the  commissioners  to  preserve  confiscated 
British  property,  purporting  to  have  been  made 
before  B,  a  justice  of  the  peace,  certified  by  the 
auditor-general  as  a  true  copy  taken  fit>m  the  ori- 
ginal filed  in  his  office ;  and  a  copy  taken  from 
Die  proceedings  of  the  said  commissioners,  stating 
that  A,  appointed  a  commissioner,  &c.,  produced 
a  certificate  of  his  qualification,  &c.,  certified  as 
above,  with  proof  by  a  witness  that  he  had  ex- 
amined that  part  which  purports  to  be  a  qualifica- 
tion of  A ;  that  it  is  a  true  copy  of  the  original, 
in  the  hand- writing  of  A;  that  the  name  ofB, 
signed  thereto,  was  in  the  hand-writing  of  the 
said  B ;  and  that  the  other  copy  was  a  true  copy 
from  the  journal  of  proceedings  of  the  commis- 
sioners, &c.,  was  admitted  to  be  read  in  evidence. 
Hutchings  v.  Talbot,  3  Har.  &  J.  378. 

626.  Where  a  copy  of  an  agreement  signed 
by  two  people  is  given,  by  one  of  the  parties,  in 
whose  hands  the  original  is  supposed  to  be,  to 
the  other  party,  written  in  the  hand-writing  of 
the  former,  notice  to  produce  the  originu,  in 
order  to  gjve  the  copy  in  evidence,  is  not  neces- 
sary. Such  a  copy,  when  offered  to  charge  the 
party  giving  it,  and  who,  by  the  tenor  of  the 
agreement,  was  to  perform  certain  acts  therein 
stated,  may  be  considered  not  as  a  copy,  but  as 
original,  and  given  in  evidence  against  the  party 
giving  it.     Carrol  v.  Peake,  1  Pet.  22. 

627.  A  copy  of  an  instrument,  within  the 
purview  of  the  stamp  act,  made  previous  to  the 
act,  may  be  used  in  evidence  without  being 
stamped.  Montgomery  v.  Black,  4  Har.  6lJA' 
Hen.  391. 

628.  A  copy  of  a  deed  enrolled,  with  an  in- 
dorsement of*^  the  certificate  of  the  witnesses 
that  the  grantor  signed,  sealed,  and  delivered  the 
same,  and  also  that  livery  was  made,  accom- 
panied by  possession  of  the  land,  was  allowed  to 
be  read  in  evidence.  Carrol  v.  lAewellin,  1  Har. 
&,  M'Hen.  162. 

629.  An  office  copy  of  a  judgment  of  the 
United  States,  obtained  in  Massachusetts,  is  ad- 
missible in  evidence  in  the  courts  of  New  York 
Jenkins  v.  Hinsley,  Coleman,  136. 

630.  Sworn  copies  of  a  marriage  contract,  exe 
cuted  in  the  presence  of  the  lieutenant-gov 
emor  and  Spanish  commandant  of  Upper  Louis- 
iana, with  the  certificate  of  the  commandant  that 
it  was  a  copy  of  the  original  deposited  among 
the  archives  of  said  territory,  are  not  good  evi- 
dence of  the  marriage.  Chouteau  v.  ChtnaUor,  1 
Mis.  343. 
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631.  A  will,  that  wms  pvored  sad  recorded, 
being  left,  wiUioat  &11H  of  the  ezeeator  or  clerk, 
a  twom  copy  may  be  admitted  tm  CTidenee,  on 
a  writ  of  error  to  leTeree  the  probate  of  tbe  will. 
Lams'M  mUj  2  Dana,  106. 

638.  Aa  apeement  wee  made  in  writiag, 
wbich  writing  wai  eoon  aAer  deelrojed  by  eon- 
■ent  of  both  parties ;  an  extract  from  a  record, 
oondncinf  to  pvore  that  they  considered  the 
agreement  still  in  force,  wss  lield  to  be  admissi- 
ble, as  eridenee,  on  the  trial  of  another  case 
between  them.  Rmekmr  t.  Jjismt'/loa,  3  Dana, 
36. 

633.  Where  a  copy  of  a  letter,  purporting  to 
baTS  been  sent  to  a  party  to  a  soit,  is  offered  in 
eridenee,  the  party  offering  mnst  first  show  that 
the  original  was  doly  sent  to,  or  rceeiTod  by,  the 
objecting  party.  Dmms  t.  JMMon,  4  Pick.  156. 
Eztraets  haying  been  read  from  record,  in  covrt 
piodnced,  and  open  to  the  nse  of  the  adrerse 
part^,  hehl,  that  the  eridenee  was  not  improperly 
admitted.  U.  Where  the  defendant  set  up  that 
the  grantor  of  the  plaintiff,  preTioas  to  making 
such  giant,  had  couTeyed  the  same  premises  to 
C.  W.,  and  alterwards  declared  the  grant  to  C. 
W.  Toid,  it  seems,  that  a  paper  in  the  hand- 
writing of  a  deceased  heir  of  C.  W.,  who  was 
agent  of  the  other  heirs,  foond  amons  the  pa- 
pers of  soeh  heir,  and  purporting  to  be  a  copy 
of  a  letter  from  him  to  the  said  grantor,  b  not 
admissible  as  CTidence  of  an  acquiescence  in  the 
SToidance  of  the  first  grant,  ib. 

634.  The  34th  role  of  the  supreme  court  of 
Maine,  allowing  a  party,  under  certain  circum- 
stances, to  use  m  evidence  office  copies  of  deeds 
without  proof  of  execution,  is  applicable  only  in 
oases  touching  the  realty.  In  all  other  cases,  if 
one  would  prove  a  fact  by  a  deed,  he  must  pro- 
dnee  the  original,  and  prove  its  execution,  or 
prove  its  contents  alter  showing  the  loss  of  the 
original,  or  its  possession  by  the  adverse  party. 
Kent  V.  Weld,  3  Fairf.  459. 

635.  To  make  a  copy  of  a  grant  competent 
evidence,  under  the  act  of  South  Carolina  of 
1803,  all  the  persons  who  offer  the  copy,  whether 
plaintifi  or  defendants,  must  make  the  oath 
required.    Ltnmng  v.  Crawford^  2  Bsiley,  396. 

o36.  An  office  copy  of  a  survey,  without  seal, 
wss  sdmitted  in  evidence,  in  Pennsylvania ;  the 
original  not  being  in  the  office.  MasUrs  v. 
8kmt€^  3  Dall.  61. 

637.  Proof  that  a  paper,  offered  as  evidence  in 
a  cause,  is  a  true  copy  of  the  original  admitted  to 
be  lost,  held  to  be  sufficient  to  authorise  its 
going  to  the  jury.     BnUit  v.  OverfiM,  2  Mis.  4. 

6w.  Where  one  writing,  executed  at  the  same 
time  with  another,  respecting  the  same  subject 
matter,  refers  to  the  **tmid  negroes,"  though 
there  be  no  description  of  the  writing  referred 
to,  it  is  asniieient  reference ;  and  proof  a/ttmds, 
consistent  with  the  writings,  may  be  used  to 
show  that  they  were  both  simultaneously  exe- 
cuted, sad  mn  part  of  the  same  contract.  DO- 
iMjI^si  V.  Eftm,  3  Dana,  31. 

639.  A  copy  of  a  deed,  certified  by  the  Vir- 
ginia eovntv  clerk  and  the  governor,  is  admissi- 
ble in  evidence.  EUm&re  v.  JIfiUs,  1  Hayw. 
369.  ^ 

640.  An  exemplification  of  a  copy  of  a  certifi- 
eate  of  the  appraisers,  appointed  under  the  act 
of  April  81, 1787,  for  vesting  the  estote  of  Dan- 
iel Golden  in  C.  Golden,  in  trust,  filed  in  the 
treasurer's  office,  having  on  it  the  treasurer's 
indorsement  that  the  original  had  been  deliv- 
end  to  G.  Golden,  deceased,  and  it  being  shown 
that  it  could  not  be  found  among  the  papers  of 


G.  Golden,  was  held  admissible,  though  it 
a  copy  of  a  copy.    Jmcktam  v.  Cols,  4  Cow.  587. 

641.  Copies  of  entries  in  the  books  of  the 
land-ofliae,  duly  certified  by  the  secretary,  are 
competent  to  prove  the  real  owner  of  a  warrant 
Oinkmmt  v.  Fsrren,  1  Watts,  57. 

642.  In  South  Carolina,  copies  of  grants  and 
plots,  certified  by  the  deputies  of  the  secretary 
of  state,  and  surveyor-general,  are  admissi- 
ble in  evidence,  without  proof  of  the  appoint* 
ment  of  those  deputies,  in  cases  arising  under 
the  law  of  1803  concerning  such  copies.  Gonr- 
dius  V.  Bmrimo^  Harper,  821. 

643.  A  copy  of  a  will,  proved  before  and  re- 
corded in  a  court  of  competent  jurisdiction,  in  a 
sister  state,  and  certified  by  the  clerk  and  pre- 
siding ofllcer  of  that  court,  according  to  the  act 
of  Congress,  and  again  proved  by  persons  who 
compared  the  copy  with  the  original,  detained 
in  the  custody  of  the  law  of  such  sister  state, 
may  be  used  in  the  Kentucky  courts  as  an  un« 
recorded  deed,  and  passes  the  title  of  lands 
devised  therein.  Bowsum  v.  Bvrdettf  3  A.  K. 
Marsh.  86. 

644.  The  copy  of  a  will,  made  in  another 
state,  with  the  probate  certified  by  the  judge  of 
the  court,  and  the  authority  of  the  judge  oerti. 
fied  by  the  governor,  is  sufficiently  certified, 
under  the  North  Carolina  act  of  1802,  to  be 
sdmitted  in  evidence.  Knighi  v.  Wmil^  2  Dev. 
dL  Batt.  125. 

645.  A  copy  of  a  will,  made  in  1793,  before  a 
competent  number  of  witnesses,  and  certified  to 
have  been  proved  and  admitted  to  record,  the 
copy  being  certified  by  the  clerk,  without  the 
seal  of  the  court,  was  held,  in  Kentucky,  to  be 
admissible  in  evidence  without  further  proof 
that  it  was  a  true  copy.  JUnoland  v.  JIf  *G«s,  4 
Bibb,  439. 

646.  A  copy  of  a  deed,  made  and  recorded  in 
1816,  and  certified  by  the  ez  ofieie  recorder,  will 
not  be  received  as  evidence  in  any  cause  de- 
pending, the  law  not  authorising  the  recorder  to 
make  out  and  certify  copies.  Siroiker  v.  Ckristw^ 
2  Mis.  148. 

647.  A  copy  of  a  deed,  regulariy  recorded,  is 
admissible  in  evidence.  Hsod  v.  JMsCAsrs,  2  A. 
K.  Marsh.  553. 

648.  An  authenticated  eopy  of  an  instrument, 
which  is  not  required  to  be  recorded,  is  not  ad- 
missible in  evidence.  Cools  v.  Hmrringtmtj  7 
Har.  dL  J.  147. 

649.  A  copy  of  the  record  of  a  power  of  attor- 
ney to  sell  land  is  admissible,  in  an  action  of 
ejectment.     HmUey  v.  Famninf^  2  Root,  101. 

650.  The  copy  of  an  enrolled  deed,  admitted 
to  record  upon  the  acknowledgment  of  the 
grantor,  may  be  introduced  as  evidence  against 
him  by  a  stranger.  WeUs  v.  WUssn,  3  Bibb, 
264. 

651.  A  copy  of  a  manifest,  recorded  at  a  c«s-> 
tom-house,  and  examined,  is  good  evidenee. 
(7.  Astas  V.  Johns,  4  Dall.  418. 

652.  A  copy  of  a  bill  of  lading  is  not  evi- 
dence that  a  bill  of  the  same  tenor  and  date  was 
executed.     Wood  v.  Romeh,  2  Dall.  180. 

653.  Under  what  circumstances  a  oopy  of  a 
private  plot  of  the  land  in  dispute  may  be  read 
in  evidence.     Carroll  v.  Smith,  4  Har.  dt  J.  188. 

654.  The  admission,  by  a  party,  of  the  execu- 
tion of  a  deed,  without  any  admission  or  proof 
of  its  loss  or  destruction,  will  not  render  a  pri- 
vate copy  of  the  deed  admissible  in  evidence. 
Rees  V.  LawUso,  4  Litt.  218. 

655.  A  secretanr  of  a  banking  corporation  is 
not  a  oertifying  officer,  and  thotefem  hia  a<^ica 
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niwt  be  sworn  to.    HdlUweU  mnd  Augttsia  Bank 
w.  Handin,  14  MaM.  178. 

656.  CojpMf  of  ancient  proprietary  ^ranta  are 
admiasible  in  eridenee,  without  proving  that  the 
meetings  of  the  proprietors,  at  which  snch  grants 
were  made,  were  legally  holden.  Pitts  v.  Tern- 
pUj  2  Mass.  538. 

657.  Copies  of  surveys,  from  the  snrreyor- 
general's  office,  cannot  be  received  in  evidence, 
unless  thev  are  sworn  copies.  Rector  v.  H^dck. 
I  Mis.  334. 

658.  Office  copies  of  deeds  of  conveyance,  to 
which  he  who  onbrs  them  is  not  a  party,  are  in 
all  eases  admissible  in  proof  of  title;  and 
where  snch  office  copy  was  rejected,  though  the 
party  then  produced,  proved,  and  read,  the 
original,  yet  the  verdict,  being  against  him, 
was,  for  this  cause,  set  aside.  Woodman  v.  Cool- 
hrolhj  7  Greenl.  181. 

659.  In  a  real  action,  a  copy  of  a  registered 
deed,  made  to  a  common  ancestor  of  the  parties, 
is  admissible  in  evidence,  if  there  is  no  reason 
to  presume  the  original  deed  to  be  in  the  pos- 
session of  one  party  rather  than  the  othfit. 
BuT^hardt  v.  Tanur^  12  Pick.  534. 

6S).  A  copy  of  the  grant  of  letters  of  admin- 
istration,  from  the  record,  is  good  evidence  with- 
out the  letters  themselves.  Lane  v.  Clark.  1 
Mis.  657. 

661.  It  was  held,  in  Kentucky,  that  a  copy  of 
a  grant,  taken  from  the  records  in  Virorinia,  and 
deposited  in  the  register's  office,  in  Kentucky, 
tecording  to  the  statute  respcscting  Kentucky 
records,  was  admissible  in  evidence.  Hedden  v. 
OverUm^  4  Bibb,  406.  Owingo  v.  C/Z^ry,  ib.  450. 
Rofera  v.  Bamett,  ib.  480. 

o(S2.  A  copy  of  a  deed,  enrolled  in  the  king's 
bench,  in  England,  and  proved  before  the  lord- 
mayor  of  London,  was  held  evidence  of  a  title 
to  lands  in  Pennsylvania.  Hyam  v.  Edwards,  1 
Dell.  1. 

663.  A  properly  authenticated  copy  of  a  will, 
made  and  recorded  in  the  proper  court,  in  Vir- 
ginia, before  the  separation  of  Kentucky,  is  ad- 
missible,  in  evidence,  in  the  latter  state,  if  Con- 
meli  V.  Brown,  Litt.  Sel.  Gas.  459. 

664.  A  copy  of  a  deed,  not  enrolled  in  time, 
made  bv  a  clerk  of  court,  under  seal  of  office,  is 
entitled  to  no  more  weight  or  credit  than  a  copy 
taken  by  a  private  person.  CarroU  v.  Jforwooa, 
I  Har.  Jk  J.  167. 

665.  Office  copies  of  grants,  certified  by  the 
deputies  of  the  secretary  of  state  and  of  the 
surveyor-general,  are  admissible  in  evidence,  in 
South  Carolina,  by  the  act  of  1803.  Maxwell  v. 
CariiU,  1  M'Cord,  534. 

666.  Where  copies  are  made  evidence  by 
statute,  the  mode  of  authentication  must  be 
strictly  pursued.  The  copy  may  be  strictly  ac- 
cnrate,  yet  if  the  certificate  be  defective,  it  is  of 
BO  avail,     amith  v.  U.  States,  5  Pet.  292. 

667.  The  seal  of  a  state  proves  itself,  without 
the  attestation  of  any  public  officer.  U,  States 
▼.  Jokns,  4  Dall.  412. 

668.  The  seal  of  the  state  is  sufficient  authen- 
tieation  of  a  copy  of  an  act  of  a  state,  to  make 
it  eonclnsive  evidence  in  the  courts  of  the 
United  States.     U.  States  v.  Ammedy,  11  Wheat. 


669.  The  certificate  of  a  governor  of  a  foreign 
island,  registered  in  the  admiralty  of  Marthiique, 
relative  to  an  order  issued  by  him,  is  evidence 
to  £o  to  a  jury.     Bingham  v.  Cabot,  3  Dall.  19. 

^0.  Where  a  statute  required  the  acknowl- 
edgment of  a  deed,  before  a  court  in  another 
etnte,  to  be  certified  **  in  the  manner  snch  acts 


are  usually  anthentioated  by  them,"  it  was  held, 
that  the  certificate  of  the  clerk,  with  the  seal  of 
the  court  annexed,  was  sufficient.  Calvert  v. 
Fitzgerald,  Litt.  Sel.  Cas.  388. 

671.  The  certificate  of  the  governor  of  St. 
Thomas,  (the  signature  being  proved,)  without 
a  seal,  given  at  the  time  the  captain  petitioned 
for  leave  to  depart  with  his  cargo,  that  such  pe- 
tition was  refused,  is  an  official  act,  by  a  person 
who,  it  is  probable,  would  not  give  a  deposition, 
and  is  diffisrent  from  matters  not  official,  and 
may  be  read  in  evidence.  U.  SttUes  v.  Mitchell, 
3  Wash.  C.  C.  95. 

672.  A  genealogical  table,  certified  under  the 
seal  of  a  foreign  officer,  is  not  evidence  Banert 
V.  Day,  ib.  243. 

673.  The  copy  of  a  decree  granting  lands, 
made  by  the  Spanish  governor  of  Florida,  and 
certified  by  the  secretary  of  the  Spanish  govern- 
ment to  be  a  faithful  copy  from  the  original  in 
his  office,  is  admissible  in  evidence.  U,  States  v; 
mggin,  14  Pet.  334.  U.  States  v.  DeUspine,  15 
Pet.  296.     U.  States  v.  Rodman,  15  Pet.  130. 

674.  The  exemplification  of  a  will,  made  in 
England,  and  certified   under  the   seal   of  the 

Prerogative  court,  may  be  given  in  evidence,  in 
ennsylvania.     Western  v.  Stammers,  I  Dall.  2. 

675.  The  certificate  of  the  American  consul 
at  a  foreign  port,  under  his  seal  of  office,  that 
the  ship's  papers  were  lodged  with  him,  agree- 
ably to  the  requisitions  of  the  embargo  law,  is 
good  evidence  of  that  fact,  but  not  of  other  facts 
stated  in  it.  U.  States  v.  MiteheU,  2  Wash.  C.  C. 
478. 

676.  A  transcript  of  a  statute  of  another  state, 
authenticated  by  the  certificate  of  the  secretary 
of  the  commonwealth,  under  his  hand  and  seal, 
accompanied  by  the  declaration  of  the  governor, 
under  the  great  seal  of  tlie  state,  that  he  is  sec- 
retary, and  that  full  faith  and  credit  ought  to  be 
given  to  his  official  acts  accordingly,  is  proper 
evidence  for  the  jury,  that  it  is  a  copy  of  the 
law  of  said  state.  Warren  v.  Commonwealth,  2 
Virg.  Cas.  95. 

677.  If  a  grant  from  Virginia  be  offisred  in 
evidence,  in  the  courts  of  Tennessee,  under  the 
act  of  Congress  of  1^03,  c.  58,  §2,  it  must  be 
certified  by  the  seal  of  the  state,  or  agreeably 
to  the  act  of  Congress.  Richards  v.  Hicks,  1 
Overt.  207. 

678.  The  proceedings  of  a  foreign  court  must 
be  certified  by  one  havmg  the  seats  of  the  court ; 
and  it  must  be  certified  that  such  officer  has  the 
official  custody  of  the  proceedings.  Vandervoort 
V.  Smith,  2  Caines,  l^. 

679.  A  certificate  of  a  secretary  of  a  state,  that 
a  certain  grant  is  not  recorded  in  his  office,  is  not 
admissible  evidence,  in  an  action  of  trespass, 
to  try  title  to  the  land  mentioned  in  the  grant. 
Ayres  v.  Stewart,  1  Overt.  221. 

680.  A  copy  of  a  grant  from  the  records,  cer- 
tified by  the  secretary  of  state,  is  sufficient 
evidence  of  the  once  existence  of  the  original 
grant,  and  circumstances  may  raise  the  pre- 
sumption of  its  loss  or  destruction.  RocheU  v. 
Holmes,  2  Bay,  487. 

681.  A  certificate  from  the  land-office  of  the 
United  States  is  to  be  taken  as  genuine,  and 
what  it  purports  to  be,  until  the  contrary  ap- 
pear.    Cox  V.  Jones,  1  Stew.  379. 

682.  A  certificate  of  the  secretary  of  the  land- 
office,  that  he  had  searched  for  a  certain  warrant 
and  could  not  find  it,  is  admissible  in  evidence. 
Wruhnan  v.  Kohn,  4  S.  A;  R.  174. 

683.  A  certificate  of  the  secretary  of  the  land* 
office,  authenticating  an  entry  wlueh  he  is  net 
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aathorised  by  itotute  to  anthentioate,  is  not  ad- 
minible  in  eiridence.  Garwood  v.  Donms^  A 
Binn.  314. 

684.  The  seal  of  the  treasury  department  of 
the  United  States,  and  the  signature  of  the  sec- 
retary, are  sufficient  evidence  to  authenticate 
the  official  acts  of  the  secretary,  in  a  state  court. 
White  V.  GtdronSj  Minor,  331. 

685.  The  certificate  of  the  register  of  the 
treasury  department,  under  his  hand,  that  cer- 
tain receipts,  of  which  copies  are  annexed,  are  on 
file  in  his  office,  with  a  certificate  of  the  secreta- 
ry of  the  treasury,  under  the  seal  of  that  depart- 
ment, that  he  is  the  register,  is  not  evidence.  It 
must  appear,  not  only  that  the  officer  who  gives 
the  certificate  has  tne  custody  of  the  papers, 
but  that  he  is  authorixed  by  law  to  certify  them, 
and  the  register  is  not  so  authorized.  A  sworn 
copy  should  be  produced.  Bleeeker  v.  Bond^  3 
Wash.  C.  C.  329. 

686.  The  translation,  by  the  secretary  of  the 
board  of  Florida  commissioners,  of  a  certified 
copy  of  a  grant  of  land,  is  admissible  in  evidence, 
proof  having  been  given  of  the  destruction  of  the 
original,  and  it  being  the  duty  of  the  secretary 
to  make  such  translation.  U.  States  v.  DeUspine^ 
12  Pet.  654. 

687.  The  certificate  of  the  commissioners  of 
Virginia,  appointed,  under  the  law  of  that  state, 
to  adjust  the  claims  for  settlement,  and  preemp- 
tion rights  to  lands  which  were  aflerwards 
found  to  be  within  the  limits  of  Pennsylvania, 
being  ex  parte,  is  not  evidence  of  a  settlement  on 
the  lands  in  dispute.  The  holder  of  the  certifi- 
cate must  prove,  by  other  testimonv,  his  settle- 
ment to  be  prior  to  that  under  which  the  defend- 
ant claims.     Swan  v.  Hughes,  1  Wash.  C.  C.  216. 

688.  Under  the  statute  of  Pennsylvania,  the 
magistrate's  certificate  of  the  acknowledgment 
of  a  deed  is  sufficient  to  admit  it  in  evidence, 
though  it  be  not  under  seal.  Fellows  v.  Pediiek, 
4  Wash.  C.  C.  477. 

689.  A  certificate  of  the  secretary  of  Pennsyl- 
vania, stating  the  practice  in  his  office,  with  re- 
gard to  the  time  of  affixing  the  seal  of  the  state 
to  warrants,  is  no  evidence  to  show  the  time  at 
which  such  seal  was  annexed.  Brown  v.  Gallo- 
way, Pet.  C.  C.  291. 

690.  An  office  paper,  duly  authenticated,  needs 
no  supplementary  proof.  Snyder  v.  Bowman,  4 
Watts,  132. 

691.  £xtra  official  certificates,  made  by  an 
officer,  are  not  admissible  in  evidence.  Woods 
V.  J^abors,  1  Stew.  172. 

692.  The  certificate  of  a  public  officer,  of  acts 
done  in  the  execution  of  his  duty,  is  not  to  be 
impeached  by  the  evidence  of  a  single  witness. 
Brown  v.  OaUoway,  Pet.  C.  C.  291. 

693.  Where  public  officers  are  authorized  by 
law  to  certify  to  certain  facts,  their  certificates  to 
those  fiicts  are  competent  evidence  thereof.  Levy 
V.  Burleu,  2  Sumner,  355. 

694.  The  certificate  of  the  clerk  of  the  circuit 
is  sufficient  evidence  that  a  cause  was  not  tried 
at  the  circuit.      Wright  v.  Mungy,  6  Johns.  286. 

695.  Where  the  official  character  of  the  per- 
sons, before  whom  an  acknowledgment  of  a  deed 
of  land,  executed  in  Maryland  in  1738,  was 
made,  did  not  appear  on  the  face  of  the  acknowl- 
edgment, nor  the  countv  in  which  it  was  made, 
and  there  was  no  evidence  to  warrant  a  pre- 
sumption that  the  original  deed  was  acknowl- 
edged, in  conformity  to  the  provisions  of  the 
act  of  1715,  c.  47 ;  it  was  held,  that  a  copy  could 
not,  per  se,  be  read  in  evidence.  CosauUy  v. 
Bowie,  6  Uar.  &,  J.  141, 


696.  A  certificate,  by  a  surrogate,  of  &eta 
known  to  him  by  inspection  of  his  office  records, 
is  not  evidence.  Armstrong  v.  Boylan,  1  South. 
76.  Illegal  evidence,  though  not  objected  to 
at  the  trial,  vitiates  the  judgment,  tb.  StiU" 
man  v.  Quick,  1  South.  102. 

697.  The  transcript  of  a  justice  of  the  peace, 
under  his  hand  and  seal,  is  admissible  in  evi- 
dence, without  proof  of  his  hand- writing.  MiUer 
V.  MiUer,  2  South.  508. 

698.  In  trespass  for  selling  property  by  virtue 
of  an  execution,  the  certificate  of  the  justice  of 
the  peace  who  rendered  the  judgment,  and  is- 
sued the  execution,  was  held  evidence,  as  well 
for  himself  as  for  the  plaintiff  in  the  execution, 
though  such  certificate  was  granted  aAer  the  ex- 
piration of  the  office  of  the  justice.  Maynard  v. 
Thompson,  8  Wend.  393. 

699.  A  certificate  on  the  back  of  a  prison 
bond,  signed  by  the  creditor,  that  he  exonerated 
the  sureties  from  all  liability,  which  certificate 
is  not  under  seal,  and  without  any  consideration, 
is  not  evidence  of  an  assent  of  the  creditor  to  an 
escape  on  the  part  of  the  debtor.  J^ealy  v.  Cilley, 
5  N.  Hamp.  SM5. 

700.  The  destruction  of  a  mortgage  cannot  be 
proved  by  an  entry,  in  the  margin  of  the  book  of 
registry,  which  contains  the  abstracts  of  the 
mortgage  made  by  the  clerk,  stating  that  the 
mortgage  was  destroyed.  Den  v.  Gustin,  7 
Halst.  42. 

701 .  The  subscribing  witness  to  a  deed  resided 
in  Ohio,  and  the  acknowledgment  had  been  taken 
before  the  mayor  of  Cincinnati.  Held,  that  the 
deed,  on  proof  that  the  grantor  had  executed  it, 
and  that  the  witnesses  had  subscribed  it  in  the 
presence  of  the  witness,  was  admissible  in  evi- 
dence, in  Indiana.  Ungles  v.  Graves,  2  Blackf. 
191. 

702.  The  time  when  a  certificate  was  returned 
to  the  land-office  is  matter  of  fact,  determinable 
by  the  jury.  Hammond  v.  Warjield,  2  Har.  St  J. 
151.  A  petition  to  the  judges  of  the  land-office 
by  one  A,  with  certain  alterations  made  therein 
in  the  hand-writing  of  a  clerk  of  that  office,  since 
dead,  stating  when  the  certificate  was  returned, 
was  not  admitted  in  evidence  to  prove  at  what 
time  it  was  returned,  or  to  prove  that  it  was  re- 
turned before  a  certain  period,  as  the  party 
against  whom  the  testimony  is  intended  to  oper- 
ate did  not  derive  any  interest  in  said  land, 
under  A.  ib. 

703.  The  certificate  of  the  sheriff  of  the  sale 
of  land,  without  producing  the  judgment,  and 
proving  the  regularity  of  the  sale,  is  no  evidence 
of  title  in  the  purchaser.  Curtis  v.  Swearinger, 
Breese,  160. 

704.  On  a  motion  by  a  principal  sheriff  against 
his  deputy,  for  a  failure  to  account  for  a  part  of 
the  revenue,  the  auditor's  certificate  of  the 
amount  of  taxes  is  admissible  evidence.  Joku' 
son  V.  Thompson,  4  Bibb,  294. 

705.  Notarial  certificates  of  facts,  happening 
in  the  state,  have  not  been  admitted  as  evidence, 
unless  they  relate  to  bills  of  exchange,  or  pro- 
tests in  relation  to  ships  and  vessels ;  and  in  the 
latter  case  they  are  never  considered  as  evidence, 
except  in  contradiction  to  evidence  given  in  reg- 
ular form  by  the  party  making  the  protest.  Welsh 
v.  Barren,  15  Mass.  380. 

706'  A  notarial  certificate  of  a  man  being  a 
citizen  of  the  United  States,  such  as  is  usuuly 
obtained  by  persons  going  abroad,  is  not  evi- 
dence of  his  naving  made  preparations  to  leave 
the  country.     Foster  vi  Davis,  1  Litt.  71. 

707.  A  notarial  copy  of  a  lost  note  wp^  per* 
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nrittecl  to  ^o  to  the  jury,  as  a  presamption,  in 
connection  with  the  testimony  of  a  witness,  that 
the  paper  shown  to  the  notaiy  was  the  same 
which  had  been  \ji  the  witness's  possession,  and 
acknowledged  by  one  of  the  defendants.  Pea- 
^dvY.  DeiUon,  2  Gallis.  351. 

708.  A  copy  of  a  will,  executed  in  Philadel- 
phia, and  transmitted  to  the  Island  of  Martinique 
by  the  testator,  certified  by  a  notary  public  of 
that  island,  and  returned  under  a  commission 
issued  to  take  testimony,  is  sufficiently  authenti- 
cated by  haying  the  certificate  of  the  chief  colo- 
nial officer,  as  to  the  signature  of  the  notaiy,  and 
may  be  rea!id  in  eyidence  as  the  will  of  the  de- 
ceased.    De  SobruY.DeLaislr e,  2  HtLT»&  J.  ^9i. 

709.  The  certificate  of  the  clerk  of  a  religious 
society,  that  a  person  had  ceased  to  be  a  member 
of  such  society,  is  not  legal  eyidence  of  the  fiict. 
Oakes  y.  HUl,  14  Pick.  442. 

710.  A  copy  of  a  grant,  the  attestation  of 
which  is  not  in  the  hand- writing  of  the  register, 
but  in  that  of  a  clerk  of  the  office,  is  not  admis- 
sible in  eyidence.  Sampson  y.  Overton,  4  Bibb, 
409. 

711.  A  deputy-clerk  has  a  right  to  subacribe 
the  name  of  his  principal,  in  attesting  the  copy 
of  a  will.     Triplett  y.  GUI,  7  J.  J.  Marsh.  438. 

712.  The  certificate  of  a  deputy-clerk,  that  the 
plaintiffs  Sad  been  qualified  as  executors,  is  eyi- 
dence of  that  fact,  where  the  statute  declares  the 
certificate  of  *'  the  clerk  '*  to  be  eyidence.  Rives 
y.  Rives,  4  J.  J.  Marsh.  533. 

713.  A  paper  purporting  to  be  a  copy  from  the 
records  of  the  auditor  of  the  treasury  of  the 
United  States,  certified  by  the  auditor  to  be  a 
true  copy,  but  without  his  official  seal,  is  not 
admissibie  in  eyidence.  WiekUffe  y.  HiU,  3  Litt. 
390. 

714.  In  an  action  of  ejectment  by  A  against  B, 
a  patent  certificate  to  A's  legal  rcpresentatiyes, 
without  other  eyidence,  cannot  be  received  in 
eyidence,  and  such  certificate  is  no  eyidence  of 
title  in  A.     Matingly  y.  Hayden,  1  Mis.  439. 

715.  The  auditor's  report  of  a  balance  due 
from  a  person  accountable  for  public  money,  is  a 
guide  to  the  comptroller  as  to  the  amount  to  be 
sued  for,  but  not  eyidence,  for  the  court,  of  the 
debt.     U.  States  y.  PaUe^son,  Gilpin,  44. 

716.  The  certificate  of  a  justice  of  the  peace 
of  a  judgment  recoyered  before  him,  must,  if 
objected  to,  be  proyed  by  the  justice  himself  who 
gaye  the  judgment,  or  a  sworn  copy  of  his  min- 
utes should  be  produced.  M" Cartyv .  Sherman, 
3  Johns.  429. 

717.  In  repleyin  for  a  slaye,  where  the  plain- 
tiff denied  his  title  under  a  will,  a  copy  certified 
by  the  register  of  wills,  under  his  seal,  is  compe- 
tent eyidence.  Raborg  y.  Hammond,  2  Har.  &. 
Gill,  42. 

718.  A  copy  of  the  final  certificate  of  lands, 
granted  to  a  patentee,  by  the  United  Statea,  and 
of  an  assignment  thereof  endorsed  thereon  by 
the  patentee,  certified  by  a  justice  of  the  peace, 
who  is  certified  to  be  such  by  the  register  of  the 
hmd-office,  is  not  admissible  in  eyidence.  Scott 
y.  Hancock,  3  Stew.  &.  Port.  44. 

719.  An  exemplification  of  letters  patent  for 
an  improyement  in  machinery,  granted  by  the 
United  States,  and  a  specification  accompanying 
the  same,  certified  by  the  secretary  of  state,  un- 
der the  seal  of  his  department,  is  admissible  in 
eyidence ;  and,  in  such  case,  the  drawing  re- 
ferred to  in  the  specification  need  not  be  exem- 
plified.    Peck  y.  Farrington,  9  Wend.  44. 

790.  A  paper,  purporting  to  be  **  a  certified  ex- 
tract from  the  general  drut  of  certain  districts. 


as  framed  and  approyed  by  the  suryeyor-gen- 
eral,  remaining  in  his  office,'*  under  the  seal  of 
the  office,  is  not  eyidence,  it  being  only  an  ex- 
tract, and  not  being  a  copy  of  an  office  paper. 
GriMth  y.  Tunckhouser,  Pet.  C.  C.  418. 

721.  A  copy  of  the  manifest  of  the  cargo 
taken  in  at  Havana,  and  certified,  without  a 
seal,  by  a  notary,  with  a  certificate,  signed  by 
three  notaries,  that  full  faith  and  credit  ought  to 
be  giyen  to  the  acts  of  their  associate,  was  not 
permitted  to  be  read  in  eyidence,  because  it  did 
not  appear  that  the  notary  had  charge  of  these 
papers,  and  authority  to  authenticate  them.  Tal- 
cott  y.  The  Delaware  Ins.  Co.  2  Wash.  C.  C.  449. 

722.  The  provision  in  §  2  of  the  act  of 
March  3, 1797,  as  to  the  admission,  in  evidence, 
of  authenticated  copies  of  bonds,  contracts,  and 
other  papers,  is  not  restricted  to  cases  where 
suits  are  commenced  under  the  authority  given 
by  the  first  section  of  the  act,  but  applies  to  all 
cases  where  the  evidence  is  required.  U.  States 
y.  LeiU,  Paine,  417. 

723.  A  bill  of  sale  was  executed  by  A  to  B, 
both  of  W.  county,  in  the  District  of  Columbia, 
on  the  26th  of  December,  1804,  for  sundry  slaves, 
to  secure  the  payment  of  a  debt  due  to  C,  was 
acknowledged  on  the  same  day  before  two  jus- 
tices of  the  peace  of  that  county,  and  recorded 
on  the  10th  of  January,  1805,  in  the  record  of  the 
county.  Held,  that  a  copy  thereof,  certified  un- 
der the  seal  of  the  court,  by  the  clerk  of  the  cir- 
cuit court  of  said  district  for  said  county,  with 
the  certificate  of  the  chief  judge  of  said  court, 
that  the  attestation  was  in  due  form;  and  also 
a  certificate  by  said  clerk,  under  seal  of  the 
court,  that  the  said  chief  judge  was  duly  com- 
missioned and  qualified,  was  legal  evidence. 
Bruce  v.  Smith,  3  Har.  &  J.  499. 

724.  A  law  of  another  state  is  held,  in  Vir- 
ginia, to  be  sufficiently  authenticated  under  the 
act  of  congress,  if  it  has  the  seal  of  the  state  af- 
fixed thereto ;  the  particular  officer  entitled  to 
affix  the  seal  depending  upon  the  regulations 
of  the  respective  states.  Hunter  v.  FLUcker,  5 
Rand.  126. 

725.  The  proceedings  of  the  court  of  a  French 
island  were  held  sufficiently  authenticated  to  be 
received  in  evidence,  it  bemg  proved,  by  a  wit- 
ness skilled  in  the  French  laws,  and  in  the  pro- 
ceedings of  the  French  tribunals,  that  it  was 
authenticated  in  the  manner  used  and  author- 
ized in  the  territories  and  tribunals  of  France, 
the  signature  of  the  chief  judge  of  the  said  court 
being  proved,  and  the  seal  affixed  thereto  being 
proved  to  be  similar  to  that  used,  at  the  same 
time,  as  the  colonial  seal  of  another  French 
island.     Ovoings  v.  Nicholson,  4  Har.  &  J.  66. 

726.  Books  of  original  entry  are  alone  admis- 
sible in  evidence.  Drwnmond  v.  Hyams,  Har- 
per, 268. 

727.  To  be  admitted  in  evidence,  the  account- 
books  must  appear  to  contain  the  first  entries  or 
charges  by  the  party,  made  at  or  near  the  time 
of  the  transactions  to  be  proved ;  and  when  the 
contrary  is  discoverable  upon  the  face  of  the 
book,  or  comes  out  upon  the  examination  of  the 
party,  they  will  be  rejected.  Coggswell  v.  Dol- 
liver,  2  Mass.  217. 

728.  Whether  an  account-book  is  properly 
kept,  or  be  such  an  account-book  as  can  legally 
be  submitted  to  the  jury,  coupled  with  the  oath 
of  the  party,  is  a  question  of  law,  and  to  be  de- 
cided in  each  case  on  inspection  by  the  court,  t^. 

729.  It  seems  that  the  oath  of  a  party  to  his 
own  books  must  be  administered  in  court.  Frye 
y.  Barker,  2  Pick.  65. 
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790.  The  plaintiff  irai  out  of  the  eoontr^,  but, 
before  ffoing,  he  swore  before  one  of  the  jvdges 
to  his  book  of  original  entries,  and  his  hand- 
writing in  the  booh  was  sworn  to.  This  was 
held  to  be  good  evidence  on  a  writ  of  inqnirj. 
Spence  ▼.  Sanders^  1  Bay,  119. 

731.  The  account-books  of  a  party  are  not  eT- 
tdenee  in  his  favor  in  New  York.  Cote  ▼.  Pat' 
ter,8  Johns.  211. 

732.  If  a  party's  own  books  are  to  be  allowed 
at  all  as  evidence  in  his  favor,  owinff  to  the 
nsage  which  may  have  crept  in,  and  &e  diffi- 
culty of  proof,  it  can  never  apply  to  a  charge  for 
money  lent,  but  only  to  the  regular  entries  of 
the  party  in  the  usual  course  of  his  business, 
to  be  considered  by  the  jury  in  connection  with 
other  circumstances,  ib. 

733.  in  actions  to  recover  pay  for  articles  de- 
livered or  work  done,  the  admission  of  proof  by 
the  plaintiff's  book,  in  bis  own  hand- writing, 
and  supported  by  his  snppletory  oath,  has  been 
sanctioned  by  long  usage.  Prince  v.  Snutk,  4 
Mass.  455.     CoggsweU  v.  DoUivvr^  2  Mass.  217. 

734.  A  merchant's  accounts  cannot  be  proved 
by  evidence  of  the  entries  in  his  books,  unless 
the  books  are  produced  in  court.  Furman  v. 
Play^  2  Bailey,  394. 

735.  The  books  of  a  plaintiff,  accompanied  by 
his  oath,  are  insufficient  proof  of  a  charge  of  ^26 
in  money ;  the  sum  of  40  shillings,  or  $6,67,  is 
the  extent  that  courts  have  permitted  to  be 
proved  in  this  way.  Dunn  v.  Whitney^  1 
Pairf.  9. 

736.  In  South  Carolina,  the  original  books  of 
entries  of  mechanics,  and  of  all  kinds  of  trades- 
men, are  admissible  evidence  to  prove  their  ac- 
counts. SUtde  V.  Teasdale,  2  Bay,  172.  Lamb 
V.  Hart,  2  Bay,  362. 

737.  The  books  of  a  miller,  who  swore  to  the 
original  entries  which  he  made,  are  admissible 
to  prove  the  quantity  of  lumber  furnished  from 
his  saw-mill  to  the  defendant.  Gordon  v.  At' 
mold,  1  M'Cord,  517. 

73iB.  A  tradesman's  book,  and  his  oath  to  prove 
the  entries,  are  evidence  only  by  statute ;  and 
therefore  entries  irregular,  and  out  of  the  usual 
rules  and  course  of  business,  should  not  go  be- 
fore a  jury.     Lunch  v.  M'HugOj  1  Bay,  33. 

739.  In  South  Carolina,  a  merchant's  book  of 
original  entries  is  good  evidence  to  go  to  a  jury, 
upon  the  plaintiff's  swearing  to  the  same,  and  is 
prima  facie  evidence  of  a  delivery ;  and  where  one 
of  the  partners  who  made  the  entry  is  out  of  the 
state,  the  other  partner  may  swear  to  his  hand- 
writing in  the  books.  Foster  v.  SinkleTj  1  Bay, 
40.     Tanno  v.  Rogers,  1  Bav,  480. 

740.  The  entries  in  a  physician's  books  are 
not  evidence,  unless  the  charges  are  specific. 
Lance  v.  JTKenzie,  2  Bailey,  449. 

741.  A  physician*s  book  of  original  entries  is 
good  evidence  of  the  medicine  furnished,  and  of 
the  person  at  whose  instance  the  services  were 
rendered.    M'Bride  r.  Watts,  1  M'Cord,  384. 

742.  A  ferryman's  books,  if  regularly  kept, 
are  admissible  in  evidence,  as  well  as  a  physi- 
cian's.   Frazier  v.  Dragon,  2  N.  db  M.  471. 

743.  The  books  of  a  carpenter,  or  of  a  brick- 
layer, are  admissible  to  prove  an  account  for 
work  and  materials.  Lynch  v.  Petrie,  1  N.  & 
M.  130.  As  are  also  the  books  of  a  printer  to 
prove  his  account  for  advertising,  and  the  deliv- 
ery of  his  newspaper,  when  no  better  evidence 
is  in  his  power.  I%omas  v.  Dyott,  1  N.  db  M. 
Ico. 

744.  A  printer's  books  are  only  evidence  to 
prove  the  authority  for  advertising ;  a  file  of  the 


Qfswspftpers  should  show  the  performance  of  the 
printing  alleged  to  have  been  done.  Rieharii 
V.  Howard,  2  N.  db  M.  474. 

745.  Original  entries,  ^attested  by  the  man 
who  makes  them,  and  who  states  that  be  be- 
lieves them  to  be  true,  may  be  read  to  the  jury, 
though  such  person  remembers  nothing  of  the 
facts  which  the  entries  record.  Merrill  v.  BaiU 
road,  16  Wend.  586. 

746.  A  book  of  original  entries  of  a  sale  of 
lime,  is  sufficient  evidence  of  the  sale  without 
calling  for  the  carter  who  delivered  the  lime. 
Curren  v.  Crawford,  4  S.  db  R.  3. 

747.  In  a  suit  by  a  mechanic,  for  work  done 
in  the  line  of  his  business,  after  proof  of  one  or 
two  items  of  his  account,  the  production  of  his 
books  of  account,  with  proof  that  he  keeps  hon- 
est and  fair  books,  is  competent  evidence.  U*^ 
nell  V.  Sutherland,  11  Wend.  568. 

746.  If  a  party  who  offers  his  book  of  ac 
counts,  with  his  oath,  as  evidence,  according  to 
the  practice  in  New  Hampshire,  shows,  upon 
his  examination,  that  better  evidence  can  be 
adduced,  the  book  of  accounts  is  not  competent 
evidence.  Eastman  v.  Moulton,  3  N.  Hamp. 
156.  Thus,  to  prove  a  delivery,  the  party  oS" 
fered  his  book  of  accounts;  but  it  appeared  from 
his  examination  that  the  goods  were  delivered 
to  a  third  person,  who  might  have  been  pro- 
duced. Held,  that  the  book  Was  not  competent 
evidence,  ih, 

749.  That  a  book  of  account  has  a  suspicious 
cast,  having  leaves  torn  out,  dbc.,  is  not  an  ob- 
jection to  its  competency,  but  only  goes  to  the 
credit  due  to  it.    Jones  v.  Dekay,  2  Penn.  955. 

750.  In  an  action  brought  by  the  assignees  of 
an  insolvent  debtor,  the  debtor's  own  oook  of 
account  is  sufficient  evidence  of  indebtedness, 
without  other  evidence.  Boon  v.  Maul,  2  Penn. 
862. 

751.  In  Massachusetts,  the  books  of  account 
of  a  person  deceased,  although  verified  by  the 
oath  of  a  witness,  are  not  competent  to  prove 
cash  charges  exceeding  40  shillings  in  amount. 
Bums  V.  Fay,  14  Pick.  8. 

752.  By  the  law  of  New  Hampshire,  the  books 
of  account  of  an  intestate,  supported  by  the  sup- 
plementary oath  of  the  administrator,  are  com- 
petent evidence.  Dodge  v.  Morse,  3  N.  Hamp. 
232. 

753.  The  shop-book  of  an  insolvent  debtor 
who  has  assigned  his  property  to  trustees,  which 
book  is  kept  oy  one  of  the  trustees,  who  is  also 
a  creditor  named  in  the  schedule,  is  proper  ev- 
idence, in  an  action  by  such  trustee  against  a 
third  person  for  trespass  upon  the  property,  to 
show,  in  connection  with  other  proof  of  a  debt 
due  from  the  assignor  to  the  trustee,  the  state 
of  the  account  between  them.  De  Forest  v.  Be- 
eon,  2  Conn.  633. 

754.  To  prove  a  charge  of  ^15,  for  that  sum 
paid  for  the  note  of  the  defendant's  testator  to 
a  third  person,  the  charge  having  been  made 
more  than  20  years,  and  all  the  parties  being 
dead  ;  it  was  held,  that  the  hooka  of  the  plain- 
tiff's intestate  containing  the  charge,  together 
with  the  note  found  among  his  papers,  with  the 
payee's  receipt  of  payment  by  the  plaintiff  *s  in> 
testate  on  the  bach  of  it,  were  competent  evi- 
dence from  which  the  jury  might  properly  infer 
the  fact  of  payment ;  it  also  appearing,  by  unob- 
jectionable proof,  that  the  plaintiff's  intestate  had 
been  in  the  practice  of  paying  small  sums  for 
the  defendant's  testator.  M*£eHan  v.  Croft^Uy 
6  Greenl.  307.  A  paper  book,  in  the  luind- 
writing  of  the  defendant's  testator,  contaiMBg 
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■eooute  between  himgelf  and  the  plaintiff's 
intestate,  being  found  among  the  inteatate's 
papers,  though  mutilated  and  torn,  it  was  held 
to  be  (M>mpetent  evidence  to  the  jorj,  as  admis- 
sions of  the  defendant's  testator  against  himself; 
and  that  the  plaintiff  was  not  bound,  al  his  peril, 
to  aecoont  for  the  mutilations ;  nor  were  the 
jury  bound  to  infer  that  the  parts  missing  con- 
tained any  settlement  of  the  aceonnts ;  but  that 
the  whole  wss  open  to  their  consideration,  to  be 
weighed  with  the  other  evidence  in  the  case.  t6. 
Where  an  account  of  more  than  six  years'  stand* 
ing  appeared  footed  on  the  books  of  the  plain- 
tin's  intestate,  and  the  balance  carried  to  new 
acconnt)  and  interest  claimed  thereon,  it  was 
held,  that  the  jury  were  not  therefore  bound  to 
regard  this  as  conclusive  evidence  of  an  account 
then  liquidated  and  stated,  so  as  to  enable  the 
statute  of  limitations  to  attach  to  it,  but  that 
they  were  at  liberty,  if  they  were  so  satisfied  by 
the  evidence,  to  treat  it  as  the  act  of  the  creditor 
alone,  and  of  no  effect,  ib. 

755.  A  day  .book  of  one  of  the  defendants,  in 
which  entries  were  made  in  the  presence  of  the 
plaintiff,  and  shown  to  him,  and  to  which  he 
made  no  objection  at  the  time,  may,  in  connec- 
tion with  other  evidence,  be  read  to  the  jury. 
Oram  v.  Bishop^  7  Halst.  153. 

756.  A  party  who  has  performed  labor  for 
another  cannot,  in  an  action  to  recover  for  such 
work,  produce  in  evidence  check-rolls,  or  ac- 
counts of  the  number  of  days'  work  performed 
by  those  in  his  employment,  for  the  purpose  of 
fixing  the  amount  of  labor  done,  without  verify- 
mg  the  same  by  the  oath  of  the  agent  who 
made  the  entries,  or  kept  the  accounts,  if  he  is 
living.  Merrill  v.  RaUromd,  16  Wend.  586.  If 
the  agent  is  dead,  orijrinal  entries  made  by  him 
in  the  usual  course  or  his  business  may  be  pro- 
duced in  evidence,  but  the  mere  fact  that  he  is 
absent  from  the  state,  so  as  to  be  beyond  the 
reach  of  process  of  the  court,  will  not  entitle 
the  party  to  give  such  entries  in  evidence,  ih, 

757.  Abstracts  of  the  books  of  merchants 
abroad,  verified  by  the  oath  of  the  clerk  who 
made  the  entries,  are  admissible  in  evidence. 
BtU  ▼.  ITsUy,  2  Testes,  255. 

758.  On  a  witness's  stating  that  books  of  ac- 
count, offered  in  evidence,  were  in  the  hand- 
writing  of  the  plaintiff,  and  that  in  one  of  them 
he  perceived  an  entry  of  a  transaction  between 
himself  and  the  plaintiff,  although  he  never  had 
before  seen  the  books,  the  books  were  admitted 
in  evidence.     Skuie  v.  Ogdeuj  2  Penn.  921. 

759.  A  copy  of  entries  in  a  day-book,  some 
made  long  after  the  transactions,  not  distin- 
guishing the  regular  from  the  irregular  entries, 
is  not  admissible  in  evidence.  Vance  v.  Cald" 
weU^  I  Testes,  321. 

760.  The  memorandum-books  of  a  pedler,  in 
which  he  made  his  original  entries  for  the  most 
part  in  pencil,  and  carried  about  in  his  pocket, 
sze  not  admissible  in  evidence,  as  merchants' 
books  of  accounts.  Thayer  v.  heen,  2  Hill,  S. 
€.677. 

761.  Entries  in  a  small  memorandum-book, 
some  in  ink  and  some  in  pencil,  made  by  a  mas- 
ter workman,  though  sworn  to  by  him,  are  inad- 
missible to  prove  ue  loss  of  days'  and  parts  of 
days'  work  by  a  slave  hired  by  him.  JIfKewn 
▼.  Barksdalt^  2  N.  &  M.  17. 

762.  Where  entries  were  first  made  upon  a 
■Kte,  and  afterwards  transcribed  upon  a  book, 
kept  in  the  leger  form,  such  book  was  admitted 
as  evidence,  to  prove  the  items  charged.  JPoxen 
T.  HoUiM^  13  Mass.  427.    So  the  entries  made  by 


a  merchant's  clerk,  he  being  dead,  may  be 
received  as  evidence  in  a  case  proper  for  the 
admission  of  a  merchant's  books  as  evidence. 
WeUh  V.  BarreUj  15  Mass.  380. 

763.  Charges  of  cash,  paid,  advanced,  or  lent, 
written  on  one  of  the  last  leaves  of  a  book,  de- 
tached from  the  daily  entries  and  accounts  by 
intervening  blank  leaves,  and  dated  during  the 
time  of  such  entries  and  accounts,  are  not  evi« 
dence.     Wilsitn  v.  Wilson,  1  Halst.  95. 

764.  Where  a  ^neral  agent  of  parties,  carry- 
ing on  business  m  a  tan-yard,  kept  no  journal 
of  nides  received  from  day  to  day,  but  gave  at  in- 
tervals certificates  of  the  total  amount  received 
since  the  last  certificate,  such  eertifioates  are  as 
binding  as  those  detailing  the  transactions  of 
each  day,  and  may  be  used  as  evidence  against 
the  principals.     Barry  v  FoyUs,  1  Pet.  311. 

7^.  The  original  memoranda  of  charges  by  a 
party,  though  not  kept  regularly  in  the  manner 
of  a  day-book,  are  competent  evidence,  with  the 
suppletory  oath  of  the  party,  if  living,  to  prove 
the  items  charged ;  and  the  jury  are  to  judge  of 
their  credit.  CoggnotU  v.  DoUiverj  2  Mass. 
217.  Faxon  v.  HoUis^  13  Mass.  427.  But  every 
memorandum  of  a  shop-keeper  or  laborer  is  not 
to  be  admitted  as  his  book.  It  is  essential  that 
the  charges  afford  a  fair  presumption  that  they 
were  the  duly  minutes  of  his  business  transac* 
tions.     Prince  v.  Smithy  4  Mass.  455. 

766.  An  account,  purporting  to  be  drawn  out 
by  the  party  himself,  from  his  original  and  daily 
minutes,  is  not  admissible  in  evidence,  although 
the  book  from  which  such  statement  might  have 
been  copied  has  been  burnt  or  destroyed  by  acci 
dent.  ib.  But  if,  in  such  cases,  there  be  proof 
that  the  items  of  the  account  drawn  out  had  ac- 
tually existed  in  the  party's  book,  where  his  daily 
transactions  were  minuted,  and  that  the  tran 
script  had  been  truly  taken  therefrom,  the  tran- 
script would  be  admissible,  ib, 

767.  A  book  containing  items  without  prices 
is  not  sufiicient  evidence  of  a  demand  setting 
forth  both  items  and  prices.  Hagaman  v.  Case^  1 
South.  370. 

766.  A  book  of  accounts,  exhibiting  no  mutual 
course  of  dealings  between  the  parties,  but  con- 
taining a  single  entry,  or  charge  of  cash  lent,  is 
inadmissible  as  evidence,  to  sustain  a  demand 
for  money  lent  and  advanced.  Carmam  v.  Dun* 
ham,  6  Halst.  189. 

769.  In  assumpsit,  on  an  account  for  butcher's 
meat,  supplied  by  the  two  plaintiffs,  who  were 
partners,  they  offered  in  evidence  certain  books, 
which  they  testified  were  books  of  original  en- 
tries ;  and  they  further  testified  that  it  was  their 
custom  for  the  partner  who  carried  round  the 
meat  to  their  customers  to  make  chalk  scores 
on  the  cart,  stating  to  whom  the  meat  was  sold, 
and  the  quantity  and  price ;  from  which  scores, 
on  the  return  of  the  cart  on  the  same  day,  and 
before  it  went  out  again,  it  was  the  custom  for 
the  other  partner  to  make  entries  in  the  books 
of  original  entries.  It  was  held,  that  the  books 
offeree,  together  with  the  testimony  of  the 
plaintiffs,  were  oompetent  evidence  to  support 
the  action.     anUth  v.  Sanford,  12  Pick.  139. 

770.  In  South  Carolina,  where  the  entries  in 
the  plaintiffs  book,  which  was  offered  in  evi- 
dence, were,  in  part,  made  from  memoranda 
taken  by  his  slave  at  the  time  of  the  delivery  of 
the  articles,  and  partly  from  memoranda  made 
by  defendants  themselves ;  held,  that  the  entries 
were  not  admissible  in  evidence,  and  that  the 
plaintiff  was  not  a  competent  witness  to  provs 
them.     Venning  v.  Haeker^  2  Hill,  B.  C.  664. 
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771.  The  book  of  a  forge-master,  in  which  are 
entered  the  names  of  his  workmen,  the  quantity 
of  iron  delivered  to  them,  and,  occasional! ▼,  the 
price,  is  not  admissible  in  evidence  agamst  a 
purchaser,  though  it  contains  the  names  of  pur- 
chasers.    Rogert  ▼.  Old^  5  S.  db  R.  404. 

772.  Where  a  tradesman's  day-book  has  marks 
which  show  that  the  items  have  been  transferred 
to  a  leger,  the  leger  must  be  produced,  that 
the  other  party  may  have  advantage  of  any 
items  entered  therein  to  his  credit.  Prince  v. 
Swett^  2  Mass.  569. 

773.  Probates  contained  in  a  book  of  accounts 
are  not  evidence,  of  themselves,  that  the  per- 
sons  before  whom  they  were  made  were  justices 
of  the  peace.  Oordan  v.  Hickman.  4  Uar.  & 
M*Hen.  217. 

774.  An  entry  in  a  shop-book  is  not  evidence 
to  charge  a  person  upon  his  promise  to  pay  the 
debt  of  another.    PauUney  v.  Roos^  1  Dall.  238. 

775.  Cnarges  for  services  done,  or  property 
delivered,  under  the  supposed  existence  of  a  spe- 
cial  contract,  but  which  afterwards  became  mat- 
ter  of  account,  by  operation  of  law,  in  conse- 
quence of  a  rescission  of  the  contract,  cannot  be 
proved  by  the  party's  book.  There  must  be  a 
right  to  charge  when  the  service  is  done,  or 
the  goods  delivered.  Merrill  v.  Railroad,  16 
Wend.  586. 

776.  In  a  suit,  the  books  of  a  third  party  are 
not  evidence  to  prove  a  collateral  fact,  such  as 
the  partnership  of  the  plaintiff  or  defendant. 
Juniatta  Bank  v.  Brown,  5  S.  &  R.  226. 

777.  A  book  of  accounta,  in  the  hand-writing 
of,  and  kept  by  a  clerk,  who  is  since  dead,  is 
proper  evidence,  upon  those  facte  being  proved. 
Letois  V.  Jforton,  1  Wash.  76. 

778.  A  copv  of  original  entries,  in  the  books 
of  a  partnership,  though  sworn  to  be  truly  tran- 
scribed, were  refused  as  evidence  ;  it  not  appear- 
ing that  the  clerk  who  made  the  entries  was  in 
the  service^  of  the  partnership  at  the  time  the 
transactions  took  place,  and  there  being  no  wit- 
ness to  substantiate  the  transactions  themselves, 
on  oath.     Vance  v.  Fairis,  2  Dall.  217. 

779.  A  clerk,  unless  he  is  out  of  the  power 
of  the  court,  must  be  examined,  to  prove  his 
entries  in  a  shop-book.  A  receipt  written  by  a 
clerk,  and  signed  by  the  person  to  whom  goods 
are  delivered,  must  be  proved,  like  any  other 
receipt.     SterreU  v.  Bull,  1  Binn.  2:i4. 

780.  In  an  action  for  goods  sold  and  deliv- 
ered, a  clerk  of  the  plaintiff  may  firive  evidence 
of  the  delivery  of  goods,  by  referrmg  to  entries 
in  the  plaintiffs  books,  made  by  such  clerk,  tes- 
tifying to  his  belief  of  their  truth  at  the  time  of 
making  them,  and  proving,  generally,  the  deal- 
ings of  the  defendant  with  the  plaintiff,  for  such 
articles  as  those  charged  by  the  clerks ;  but  he 
cannot  establish  such  delivery  by  reference  to 
^^ntries  made  by  the  plaintiff,  or  other  clerks,  of 
which  he  has  no  knowledge  other  than  that 
arismg  from  the  course  of  business  of  the  plain- 
tiffs store.    OwingB  v.  Low,  5  Gill  &.  Johns.  134. 

781.  In  assumpsit  for  ffoods  sold  and  deliv- 
ered, the  plaintiffs,  L.  and  others,  to  prove  their 
demand,  offered  in  evidence  certain  books  of 
account,  proved  to  be  those  of  the  Steam-Mill 
Company.  Held,  that  the  books,  not  being 
proved  to  be  the  plaintiffs,  were  inadmissible. 
Hansel  v.  Morris,  1  Blackf  307. 

782.  It  is  not  competent  for  a  plaintiff,  by  his 
book  and  oath,  to  prove  the  defendant  his  agent, 
the  delivery  of  goods  to  him  in  that  capacity, 
and  an  agreement  to  sell  and  account.  Dunn  v. 
Whitntif^  1  Fairf.  9. 


783.  In  an  action  by  a  bank,  against  a  depos- 
itor for  having  overdrawn,  the  books  of  the  bank 
are  competent  evidence  to  show  receipte  and 
paymente  of  money,  the  officers  being  so  far  the 
agente  of  both  parties.  Union  Bank  v.  Knopf, 
3  Pick.  96.  If  the  clerk  who  made  the  entries 
is  dead,  or  insane,  the  book  is  admissible  upon 
proving  his  hand-writing,  ib, 

784.  The  defendant,  a  mortgagee,  claimed  to 
have  paid  the  debte  of  the  mortgagor  to  a  certain 
amount,  as  the  consideration  of  the  mortfage- 
deed ;  and  the  plaintiff  offered  to  prove  that  large 
sums  had  been  received  by  the  defendant,  which 
he  had  not  accounted  for.  The  defendant,  to 
prove  that  all  such  sums  had  been  duly  credited 
in  settlement  with  the  mortgagor,  offered  in 
court  his  books,  purporting  to  be  settled,  and 
signed  by  the  parties.  Held,  that  such  books 
were  admissible.     Cook  v.  Swan,  5  Conn.  140. 

785.  A  book  of  accounte  is  not  admissible  ev- 
idence to  charge  the  defendant  on  a  delivery  of 
goods  to  a  third  person,  unless  preceded  by 
proof  of  an  order  for  such  delivery.  Ten^oke 
V.  Johnson,  Coxe,  288. 

786.  The  Virginia  act  of  October,  1779,  »» for 
discouraging  extensive  credit,  and  repealing  the 
law  prescribing  the  method  of  proving  book 
debte,"  applies  only  to  the  store  accounte  of 
reteil  merchante.     Tomlin  v.  Kelly,  1  Wash.  190. 

787.  The  book  of  a  teller  in  a  bank  is  not, 
per  se,  evidence  to  esteblish  the  facto  appearing 
m  the  book,  but  may  be  given  in  evidence,  in 
connection  with  the  evidence  of  the  teller  him- 
self, if  the  teller's  evidence  make  it  proper  that 
the  book  should  be  referred  to,  to  prove  that  a 
particular  entry  was  made.  Courtney  v.  Ctnn- 
monwealth,  5  Rand.  667. 

788.  A  protest  is  inadmissible  evidence  in 
chief.     Hempstead  v.  Bird,  1  Day,  89. 

789.  The  protest  of  a  master  of  a  ship  is  ad- 
missible,  in  evidence,  in  Pennsylvania.  Harper 
V.  Long,  1  Dall.  6.     Story  v.  Strettell,  1  Dall.  10. 

790.  The  protest  of  a  master  of  a  vessel  is 
not  evidence,  per  se ;  it  can  only  be  used,  in  a 
court  governed  by  the  rules  of  the  common  law, 
to  impeach  the  testimony  of  the  master  himself, 
or  as  incidentelly  corroborative  of  the  log-book. 
Stri^n  V.  Jfewell,  Charlt.  172. 

791.  The'  captein^s  protest  may  be  read,  to 
contradict  what  he  stetes  in  his  examination  in 
the  cause,  in  order  to  discredit  him.  Lamalere 
V.  Caze,  1  Wash.  C.  C.  413. 

792.  A  protest  is  not  evidence  to  show  that  a 
captein  is  not  chargeable  with  the  loss  of  cargo. 
Cunningham  v.  Butler,  2  Hay  w.  392. 

793.  The  captein 's  certificate,  that  wages  were 
due,  though  the  vessel  was  in  port,  not  earning 
freight,  was  held  sufficient  evidence  thereof, 
though  the  articles  were  not  produced.  Minors 
V.  Ship  Mary,  Bee,  119. 

794.  The  protest  of  some  of  the  crew,  taken 
abroad,  may  be  read,  to  invalidate  their  evidence 
under  a  commission.  fVinthrop  v.  Union  Ins.  Co. 
2  Wash.  C.  C.  7. 

795.  The  protest  of  one  of  the  sailors  of  the 
captured  vessel,  made,  after  his  return  to  the 
United  Stetes,  at  the  first  port,  and  left  with  the 
brokers  of  the  insurers  to  fix  the  period  from 
which  the  loss  was  to  be  paid,  may  be  given  in 
evidence  for  that  purpose,  but  it  is  not  evidence 
of  any  fact  conteined  in  it.  Ruan  v.  Gardner^ 
1  Wash.  C.  C.  145. 

796.  The  log-book  is  not  proof,  per  se,  of  the 
facte  therein  steted,  except  in  certain  cases  pro- 
vided for  by  stetute.  U,  States  v.  Gibort^  S 
Sumner,  19. 
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797.  A  log-book,  kept  bj  the  master,  is  not  eT- 
idence  in  «n  indictment  for  a  reyolt,  and  con- 
fining the  master.  U.  States  y.  Sharpy  Pet.  C. 
C.  118.  Neither  is  a  protest,  unless  it  is  oiFered 
to  discredit  the  testimonj  of  some  one  who  has 
sifrn<!d  it,  and  given  testimonj.  ih, 

798.  If  a  log-book  be  offered  in  evidence,  it 
should  be  proved  to  be  the  book  kept  on  the 
voyage.  It  is  not  sniBcient  to  prove  the  hand- 
writing  of  the  mate,  as  to  some  of  the  entries  in 
it.     U.  Suues  V.  MUckdL,  2  Wash.  C.  C.  478. 

799.  The  printed  report  of  a  decision  of  the 
court  of  appeals  is  not  admissible,  as  evidence 
of  a  fact  therein  stated,  Barbour  v.  Archer,  2 
A.  K.  Marsh.  9. 

800.  A  book  containing  the  statutes  of  other 
states,  printed  by  a  private  printer,  is  not  ad- 
missible as  evidence.  Cai^eld  v.  SqiUrey  2  Root, 
300. 

601.  A  book  of  statutes,  printed  by  a  private 
printer,  is  not  admissible  as  evidence  of  the 
statutes  of  another  state.  Bashnek  v.  BogardvSy 
2  Root,  250. 

802.  The  New  York  senate  Journals,  printed 
by  the  state  printer,  are  evidence.  Root  v. 
King,  7  Cow.  613. 

603.  A  volume  of  state  papers  published  b^ 
authority  of  congress,  and  having  the  authenti- 
cation required  by  the  act,  is  legal  evidence. 
Watidns  v.  Holman,  16  Pet.  25. 

804.  Private  laws  and  special  proceedings  of 
a  state  must  be  proved,  before  they  can  be  ad- 
mitted as  evidence.  Leland  v.  rVilkinsony  6 
Pet.  317. 

605.  A  private  act  of  the  legislature  must 
appear  of  record.  Pearl  v.  Mlen^  2  Tyler, 
315. 

806.  The  facts,  recited  in  a  private  act  of  as- 
sea»bly,  are  not  evidence,  in  contests  between 
the  applicant  and  other  individuals.  Elmondorf 
V.  Carmiekady  3  Litt.  472. 

807.  The  printed  book  of  the  printers  to  the 
general  court  is  not  evidence  of  private  acts,  as 
it  is  of  public  acts ;  the  only  evidence  of  a  pri- 
vate act  being  an  exemplification  of  the  act. 
Kennebeek  Purchase  v.  Call,  1  Mass.  483. 

808.  A  cop^  of  an  act  of  a  state  legislature  is 
duly  authenticated  by  having  the  seal  of  the 
state  affixed,  without  other  proof.  State  v.  Carr, 
5  N.  Hamp.  367. 

809.  A  law  of  a  state,  certified  by  the  clerk  of 
the  executive  council,  and  the  seal  of  the  state 
annexed,  is  good  evidence  of  the  law  according 
to  the  provisions  of  the  act  of  congress  passed 
May  26, 1790.  U.  States  v.  Johns,  1  Wash.  C. 
C.  363. 

810.  The  exemplification  of  a  statute,  under 
the  seal  of  state,  is  admissible  evidence  under 
the  aet  of  congress  of  1790,  without  attestation 
of  any  public  officer.  Henthome  v.  Doe,  d,  Shep- 
hertL,  1  Blackf  157. 

811.  Comparison  of  hand-writing  is,  in  gen- 
eral, not  evidence  to  prove  a  signature.  Wood' 
ard  ▼.  SpUsry  1  Dana.  179. 

812.  Comparison  of  hands  is  not  evidence  in 
a  crbniAal  case.  U.  States  v.  Craig j  4  Wash. 
C.  C.  729. 

813.  A  bill  of  sale,  witnessed  by  subscribing 
witnesses,  cannot  be  prored  by  comparison  of 
hands,  if  the  witnesses  are  to  be  had.  Mallet  v. 
JMiHe^l  Root,  501. 

814.  Comparison  of  the  hand- writing  of  the 
party  is  admissible  evidence,  in  a  criminal  pros- 
ecution for  forgery.  State  v.  Brunson,  I  Root, 
307.   StaU  V.  Jfettletam,  1  Root,  308. 

915.  A  comparison  of  the  signature  to  a  writ* 
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ten  contract  with  other  wrttmgs  of  the  party, 
proved  to  be  genuine,  is,  by  the  common  law  of 
this  commonwealth,  proper  and  legal  evidence 
to  prove  the  signature.  Homer  v.  Wallis,  11 
Mass.  309.  HaU  v.  Huse^  10  Mass.  39.  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1. 

816.  It  cannot  be  lefl  to  a  jury  to  determine 
whether  a  signature  is  genuine  or  not,  merely 
by  comparing  it  with  other  signatures  proved  to 
be  genuine ;  but  when  witnesses  acquainted  with 
the  hand-writing  have  been  examined,  the  sig- 
natures proved  to  be  genuine  may  be  submitted 
to  the  jury,  to  corroborate  or  weaken  the  testi- 
mony of  the  witnesses.  Myers  v.  Toscan,  3  N. 
Hamp.  47. 

817.  The  hand- writing  to  an  instrument  may 
be  found,  by  a  jury,  from  comparison  with  other 
acknowledged  hand-writing  of  the  party.  G{f- 
ford  V.  Ford,  6  Verm.  632. 

818.  Comparison  of  hands  is  not  allowed, 
where  a  witness  has  no  previous  knowledge  of 
the  hand-writing  by  seeing  the  person  write,  or 
by  having  a  correspondence  with  him«  Titford 
v.  KnoU,  2  Johns.  Cas.  211. 

819.  On  a  plea  of  non  est  factum,  in  an  action 
on  a  sealed  instrument,  comparison  of  hand- 
writing is  not  proper  evidence  to  prove  the 
genuineness  of  the  signature.  Rowt  v.  iCi^,  1 
Leigh.  216. 

820.  A  deed  cannot  be  proved  by  comparison 
of  the  hand-writing  of  the  grantor  and  of  the 
witnesses ;  but  the  signature  of  the  justice  who 
took  the  acknowledgment  may  be  proved  in 
that  manner.     Welch  v.  Gould,  2  Root,  287. 

821.  A  comparison  of  hand- writing  is  admis- 
sible, in  civil  cases,  to  corroborate  the  belief  of  a 
witness  founded  on  actual  knowledge.  Bank  of 
Pennsylvania  v.  Haldeman,  1  Pennsyl.  161. 

822.  Comparison  of  hands  is  evidence  in  civil 
cases,  where  it  goes  to  corroborate  other  evi- 
dence. Bank  of  Lancaster  v.  WhitehHl,  10  8.  A 
R.  110. 

823.  As  a  circumstance  in  aid  of  doubtful 
proof,  comparison  of  hand-writing  is  admissi- 
ble ;  but  per  se  it  is  inadmissible.  Boman  v. 
PlunkeU,  2  M'Cord,  518. 

824.  It  is  not  competent  to  prove  that  a  deed 
is  a  forgery,  by  a  comparison  of  hands,  i.  e.  by 
the  juxtaposition  of  two  writings,  to  ascertain  if 
both  are  written  by  the  same  person.  Witnesses 
cannot  testify  from  such  comparison  alone,  nor 
can  the  writings  be  submitted  to  the  jury.  Jach- 
eon  V.  Phillips,  9  Cow.  94. 

83&,  Where  a  writing  is  offered  in  evidence,  so 
antiquated  as  to  render  it  difficult,  if  not  impos- 
sible, to  produce  a  witness  who  had  ever  seen 
the  person  write,  whose  signature  is  in  question, 
a  comparison  of  hand-writing  is  admissible. 
Cantey  v.  Piatt,  2  M*Cord,  260. 

826.  Hand-writing  may  be  proved  by  witnesses 
from  previous  knowledge  of  the  hand,  derived 
from  having  seen  the  person  wtite,  or  from  au- 
thentic papers  received  in  the  course  of  business. 
Jackson  v.  Van  Deusen,  6  Johns.  144. 

827.  One  may  have  become  sufficiently  fa« 
miliar  with  another's  hand-writing  to  be  a  compe« 
tent  witness  thereto,  even  if  he  has  never  seeH 
the  party  write.  Tumipseed  v.  Hawkins,  1 
M'Cord,  272. 

828.  Without  proof  of  baring  seen  a  person 
write,  or  knowing  his  hand- writing,  a  witnesi 
cannot  testify  to  it.  Slaymaker  v.  Wilson,  1 
Pennsyl.  216. 

829.  The  testimony  of  a  merchant  that  he 
had  seen  the  defendant  write,  and  believed  the 
signature  to  the  bond  offered  to  be  his  hand 
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writing,  is  ■afficient  proof  thereof.  CommissiaturM 
T.  Hmmian,  1  N.  &^  M.  554. 

830.  Hand-writing  may  be  proved  by  one 
familiar  with  the  hand  by  a  Ions;  correapondence, 
without  ever  haring  seen  the  person  write. 
U.  States  T.  SimpMOH^  3  Pennsyl.  437. 

831.  The  hand- writing  of  a  party  to  a  receipt 
may  be  proved  by  a  witness  who  has  never  seen 
him  write,  bat  who,  in  the  course  of  his  dealings 
with  hini,  has  received  his  notes,  which  the  par- 
ty has  paid.     Johnson  v.  Davemtj  19  Johns.  134. 

832.  An  officer  of  one  bank  is  competent  to 
testify  as  to  the  hand-writing  of  the  president 
and  cashier  of  another  bank,  although  he  has 
never  seen  them  write,  where  he  is  acquwnted 
with  paper  received  at  the  former  bank  as  the 
genuine  paper  of  the  latter.  Htss  v.  State,  5 
Ham.  5. 

833.  A  witness  may  testify  t<i  his  belief  of  the 
genuineness  of  hand-writing  from  his  acquaint- 
ance with  the  hand-writing  of  the  party,  whether 
this  acquaintance  were  gained  by  having  seen 
the  person  write,  or  having  received  letters 
from  him,  or  having  at  any  time  seen  writing 
either  acknowledged  or  proved  to  be  his.  Ham- 
mond*s  case^  2  Greenl.  33.  And  there  is  no  dis- 
tinction between  civil  and  criminal  cases,  in  the 
application  of  this  rule,  ib, 

834.  The  plaintiff,  in  an  action  for  a  libel,  in 
order  to  prove  that  the  libellous  paper  was  in 
the  hand-writing  of  the  defendant,  introduced 
witnesses  who  had  seen  him  write,  who  testified 
that  they  believed  the  paper  to  be  in  the  hand- 
writing of  the  defendant.  On  cross-examination, 
they  admitted  that  they  did  not  know  that  they 
were  sufficiently  acquainted  with  his  hand  to 
determine,  except  by  comparing  it  with  other 
writings  of  his,  proved  to  be  genuine.  It  was 
held,  mat  such  testimony  was  admissible.  Lyon 
V.  LynuMj  9  Conn.  55.  Held,  also,  that  cashiers 
of  banks,  who  had  no  knowledge  of  the  de- 
fendant's hand-writing,  but  who  had  compared 
the  paper  in  question  with  other  writings  proved 
to  be  his,  and  who  testified  that  they  were 
written  by  the  same  hand,  were  competent  wit- 
nesses, as  persons  of  skill  in  their  art,  to  estab- 
lish the  point,  ib.  Held,  also,  that  other  writings, 
proved  to  be  in  the  hand-writing  of  the  de- 
fendant, were  admissible  to  go  to  the  jury,  to  be 
compared  with  the  paper  in  dispute,  tb. 

835.  A  witness  who  never  saw  the  party 
write,  nor  received  any  letters  from  him,  and 
had  no  other  knowledge  of  his  hand-writing 
than  from  having  seen  writings  which  were  said 
by  other  persons,  not  under  oath  at  the  time,  to 
be  the  writing  of  the  defendant,  and  comparing 
them  in  his  mind  with  the  evidence  produced,  is 
not  a  proper  witness  to  prove  such  instrument. 
Goldsmith  v.  Bane,  3  Halst.  87. 

836.  The  evidence  of  a  witness  as  to  hand- 
writing, who  has  formed  an  acquaintance  with 
it  from  seeing  the  party  write,  or  from  a  course 
of  correspondence,  is  not  rendered  incompetent, 
nor  is  its  weight  impaired,  by  his  having  referred 
to  papers  in  his  own  possession,  known  to  be 
written  by  the  party,  to  refresh  his  memory. 
Redford  V.  Peggy,  6  Hand.  316. 

837.  A  deposition,  to  prove  the  hand-writing 
of  one  of  a  firm  who  had  indorsed  a  bill,  is  ad- 
missible, although  it  does  not  say  that  they  were 
the  same  persons  mentioned  in  the  bill  as  in- 
dorsers.     Robinson  v.  Johnson,  1  Mis.  233. 

838.  Sharp's  Book  of  Surveys  has  always  been 
held  admissible  evidence  in  deducing  titles  under 
the  West  Jersey  proprietors.  Dewn  v.  Pond, 
Coze,  379. 


839.  In  Pennsylvania,  the  field-notes,  and  otii 
er  official  proceedings  of  a  deputy-surveyor,  may 
be  given  in  evidence  to  explain  his  official  actSb 
and  they  cannot  be  contradicted  after  30  years. 
M'ComUck  V.  M'Murtrie,  4  Watts,  192.  Bellas 
V.  Levan,  ib.  294.  JfCaU  v.  ifybert,  ib.  431. 
Goddard  v.  Glolinger,  5  ib.  209. 

840.  The  field-notes  of  a  deputy-surveyor, 
showing  a  survey  for  A  at  a  particular  time ;  a 
warrant  in  B's  name  calling  for  A,  as  adjoining; 
and  an  old  draft  of  a  survey,  found  in  the  survey- 
or's office,  indorsed  in  his  hand-writing ;  were 
admitted  in  evidence  to  support  a  title  in  Penn* 
sylvania.     Boyle  v.  Johnston,  6  Binn.  125. 

841.  A  survey  is  admissible  in  evidence, 
though  it  does  not  recite  the  authority  by  which 
it  is  made.     Sproml  v.  Plvmstead,  4  Binn.  189. 

842.  A  surveyor's  report  is  evidence  of  the 
present  existence  of  objects  found  upon  the  land, 
Heffingion  v.  While,  1  Bibb,  115.  But  it  may  be 
impeached  or  falsified  by  other  evidence,  ib.  A 
coincidence  between  the  objects  mentioned  in  a 
grant  or  deed,  and  those  reported  by  the  sur- 
veyor, may  be  satisfactory  evidence  of  the  bound- 
ary of  the  land  in  dispute,  ib. 

843.  A  private  survey  may  be  admitted  as  evi- 
dence of  boundary  between  those  who  were  par- 
ties to  It,  or  those  who  claim  under  them,  but 
not  as  to  strangers.  Lee  v.  Tapscott,  2  Wash. 
276. 

844.  Where  a  surveyor's  report  is  to  be  sub- 
stantive evidence,  in  a  suit  in  ejectment,  all  the 
defendants  who  are  of  full  age  ought  to  have  no- 
tice of  the  time  of  making  it ;  and  a  temporary 
absence  of  one  defendant  wiU  not  excuse  the 
want  of  notice.     Ewing  v.  Savory,  3  Bibb,  235. 

845.  A  survey  in  which  there  is  a  clerical  er* 
ror  is  good  evidence.  So,  also,  is  a  deed,  signed 
by  a  part  of  the  grantors,  and  not  reconied. 
Brovm  v.  Long,  1  Yeates,  1^. 

846.  Notes  or  memoranda  of  a  surveyor  who  is 
dead,  indorsed  on  his  certificate  of  survey,  are, 
on  proof  of  his  hand-writing,  competent  evidence 
to  show  the  original  running  of  the  land  to 
which  they  relate,  but  not  to  elongate,  or 
shorten,  or  in  any  manner  to  affect,  the  position 
of  the  land  as  described  in  the  grant.  Sruively  v. 
M'Pherson,  5  Har.  &  J.  150. 

847.  A  copy  of  a  warrant  of  survey,  under  the 
surveyor-general's  hand,  and  containing  his  di- 
rection to  the  deputy-sheriff  to  make  the  survey, 
was  held  adm^issible  in  evidence  in  Pennsylvania. 
Hewes  v.  ATDoweU,  1  Dall.  5. 

848.  Copies  of  old  maps  and  plans  of  Philadel- 
phia, in  the  office  of  the  surveyor-general,  and  cer- 
tified by  him,  and  "  the  list  of  first  purchasers,** 
with  the  advertisement  annexed,  and  historical 
books  generally  received  as  authentic,  are  ad- 
missible in  evidence  of  remote  transactions. 
Commontoealth  v.  AUntrger,  I  Whart.  469. 

849.  A  connected  plot  of  sundry  tracts  of  land, 
made  and  put  together  by  an  officer  of  the  land- 
office,  in  Pennsylvania,  was  held  not  evidence,  it 
not  professing  to  be  a  copy  of  any  lecord.  Gr^' 
JUh  V.  TuneHouser,  Pet.  C,  C.  418. 

850.  A  plot  taken  from  a  book  of  plots,  which 
has  not  been  authenticated,  is  not  evidence,  al- 
though there  may  be  individual  plots  in  the  book 
which  have  been  authenticated.  Chivac  v. 
Reinecer,  2  Pet.  619. 

851.  A  patent  made  posterior  to  the  runainf 
of  the  lines  on  the  plots  filed  in  the  action,  an3 
reciting  a  copy  of  the  certificate  of  survey,  is 
evidence  of  the  running  of  the  lines  located  on 
the  plots.  King  v.  Tarlton,  2  Har.  &.  M'Hen. 
473. 


EVIDENCE. 


243 


853.  Certain  proceeduigs  by  commiMionert 
tppointed,  bj  the  act  of  Maryland  of  1786,  c.  14, 
to  lay  oat  and  condemn  lands  in  the  city  of  Bal- 
timore, were  held  not  to  be  evidence.  Levy  Court 
▼.  Gioynn,  4  Har.  &,  J.  227. 

853.  The  map  of  a  patent  made  by  its  proprie- 
tocB  is  inadmissible  as  evidence  against  the  pro- 
prietors of  an  adjoining  patent.  Jackson  v. 
Frosty  5  Cow.  346. 

854.  A  land  commission  granted,  in  Mary- 
land, under  the  act  of  1723,  c.  8,  was  held  not 
evidence,  because  it  did  not  appear,  on  the  return 
of  the  commission,  that  notice  was  given  as  re- 
quired by  the  act.  Johnson  v.  Kraner^  2  Har.  & 
M'Hen.  243. 

855.  It  must  appear,  on  the  face  of  the  return 
to  a  commission  to  mark  the  bounds  of  land,  un- 
der the  Maryland  act  of  1723,  c.  8,  that  sufficient 
notice  has  been  given  by  the  commissioners  to 
the  parties  interested.  ^Lowts  v.  Holbrooke  1 
Har.  A  J.  153.  A  commissioner  under  such 
oonunission  cannot  state  any  thing  which  was  put 
in  writing  as  the  deposition  of  any  witness  sworn 
before  him,  the  deposition  itself  being  better 
evidence,  ib.  Where  such  a  commission  was  ex- 
ecuted by  virtue  of  the  act  of  1786,  c.  33,  the 
proceedings  under  it  were  permitted  to  be  read 
in  evidence,  although  five  years  had  not  elapsed 
since  the  recording  of  it,  as  the  act  contemplated ; 
md  it  was  left  to  the  jury  to  give  such  weight  to 
it  as  it  seemed  to  them  to  deserve,  ib, 

856.  A  land  commission  was  not  admitted  in 
evidence,  the  return  being  defective,  in  not  show- 
ing the  manner  in  which  the  commissioners  had 
given  the  notice  required  by  law.  Weems  v. 
Disney,  4  Har.  &  M*Hen.  156. 

857.  The  official  certificate  of  survey,  returned 
by  a  legal  sworn  surveyor,  in  Virginia,  cannot  be 
invalidated  by  a  particular  fact,  tending  to  show 
an  impossibility  UkvX  the  survey  could  have  been 
made  in  the  time  intervening  between  the  date 
of  the  entry  and  the  date  of  the  certificate  of 
survey.     Pollard  v.  Dtoigkt,  4  Cranch,  421. 

858.  A  copy  of  a  survey,  not  returned  nor  veri- 
fied by  the  surveyor,  cannot  be  read  in  evidence. 
Davis  V.  White,  3  Teates,  587. 

859.  The  plot  of  a  survey,  found  among  the 
papers  of  an  assistant,  not  signed  nor  returned 
by  the  deputy-surveyor,  is  not  admissible  in 
evidence.    M'Kenxie  v.  Crow,  4  Teates,  428. 

860.  In  New  Hampshire,  a  surveyor's  return 
of  his  doings,  upon  a  warrant  for  the  collection 
of  hi|^hway  taxes,  is  not  competent  evidence  to 
be  offered  to  a  jury  to  prove  the  facts  stated  in 
his  return,  the  statute  not  making  his  warrant  a 
returnable  process.  Davis  v.  Clements,  2  N. 
Hamp.  390. 

861.  A  copy,  from  the  register's  office  of  Vir- 
ginia, of  a  patent  which  issued  prior  to  the  sep- 
aration of  Kentucky,  is  valid  evidence  in  the 
latter  state.  Gholson  v.  Lefever,  Litt.  Sel.  Cas. 
191. 

862-  Where  one  of  the  parties,  in  an  eject- 
ment, refuses  to  agree  to  a  view,  the  court  will 
not  allow  him  to  show  the  jury  a  map  made  of 
the  premises  on  a  former  ejectment,  nor  one 
drawn  by  a  surveyor.  Jackson  v.  'Vandyke, 
Coxe,  28. 

863.  If  lands  are  stricken  off  to  the  common- 
wealth for  non-payment  of  taxes,  and  redeemed 
by  their  payment  within  the  time  limited  by  law, 
the  register's  receipt  is  competent  to  prove  the 
redemption.  Taylor  v.  Steele,  1  A.  K.  Marsh.  315. 

864.  Where  possession  had  accompanied  land, 
agreeably  to  an  ancient  deed,  which  needed  no  en- 
rolment, the  inspsaanms  of  the  deed  was  held  ad* 


missible  in  evidence.     HaU  v.  GitHngs,  2  Har.  & 
J.  380. 

865.  A  land  commission  defectively  executed 
may  be  read  in  evidence  to  prove  that  the  com- 
mission had  issued,  but  for  no  other  purpose. 
Gibson  V.  Smith,  1  Har.  &,  J.  253.  Depositions 
taken  under  such  commission  cannot  be  read  in 
evidence,  ib. 

866.  The  articles  of  agreement  between  the 
proprietaries  of  Pennsylvania  and  Maryland,  re- 
specting boundaries,  are  state  papers,  and  need 
not  be  proved  or  acknowledged.  Ross  v.  CtUs- 
haU,  1  Binn.  399. 

867.  An  affidavit  made  in  connection  with  a 
warrant  of  survey,  and  not  certified  as  an  office 
paper  in  the  land-office,  cannot  be  given  in  evi- 
dence,    banning  v.  Dolph,  4  Wash.  C.  C.  624. 

868.  Where,  m  ejectment,  notice  was  served 
on  one  defendant  that  the  party  <*  will  make  a 
survey  of  the  land  which  lie  claimed,"  and  he 
proceeded  under  it  to  make  a  connection  of  other 
surveys,  to  establish  the  boundaries  of  his,  it 
was  held  not  to  be  admissible  evidence.  Etoing 
V.  Savary,  3  Bibb,  235. 

869.  An  exemplification  of  the  record  of  a 
copy  of  a  deed  is  not  evidence.  Barger  v. 
MiUer,  4  Wash.  C.  C  280. 

870.  A  deed  from  the  county  auditor,  in  Ohio, 
for  lands  sold  for  taxes,  cannot  be  received  in 
evidence  without  transcripts  of  the  various  rec- 
ords of  the  proceedings  upon  which  the  sale  was 
founded.     Carlesle  v.  Longworth,  5  Ham.  368. 

871.  A  deed  of  land  sold  for  taxes  cannot  be 
read  in  evidence  until  it  is  shown  that  all  the 
requisites,  subjecting  it  to  sale  for  taxes,  are 
complied  with.     Games  v.  Stiles,  14  Pet.  322. 

872.  In  a  question  of  boundary  of  a  parcel  of 
land,  ancient  deeds  of  adjoining  patents  are  ad- 
missible.    Tovmsend  v.  Johnson,  2  Penn.  706. 

873.  In  a  writ  of  entry,  upon  the  question 
whether  the  grantees  of  a  cove,  under  whom  the 
tenants  derived  their  title,  had  ever  claimed  or 
taken  possession  of  certain  flats,  the  tenants 
were  permitted  to  give  in  evidence  an  ancient 
deed,  under  which  possession  had  been  taken, 
and  continued  to  the  present  time,  from  such 
grantees  to  a  third  person,  of  a  part  of  these  fiats. 
Rust  V.  Boston  Mill  Corporation^  6  Pick.  158.  An 
ancient  record-book,  which,  although  not  regu- 
larly authenticated,  had  been  preserved  among 
the  records  of  a  town,  was  held  (there  being 
nothing  to  impeach  its  verity)  competent  and 
sufficient  evidence  to  establish  the  ancient  titles 
under  allotments  from  the  town,  ib, 

874.  Where  a  person  objects  to  a  ferry,  the 
deed  of  the  person  objecting  is  not  admissible 
evidence,  in  his  favor,  to  show  the  distance  be- 
tween the  ferry  in  question  and  a  former  ferry. 
WatU  V.  Horsay,  3  Bibb,  374. 

875.  Though  deeds  between  other  parties  are 
not  evidence,  they  become  so  when  referred  to 
by  an  agreement  between  the  parties.  J5/ai'r  v. 
Hum,  2  Rawle,  104. 

876.  Where  a  demandant  took  an  assignment 
of  a  mortgage,  and  brought  a  writ  of  entry  on 
the  mortgage  to  recover  possession  of  the  land, 
it  was  held,  that  the  tenant,  under  the  general 
issue,  could  not  give  in  evidence  an  officer's 
deed  to  the  demandant  of  the  right,  in  equity,  of 
redeeming  said  land,  made  previous  to  such  as- 
signment.    TutUe  V.  Brown,  14  Pick.  514. 

877.  A  deed  executed  by  administrators,  un- 
der an  order  of  the  orphans'  court,  cannot  be  read 
in  evidence,  without  producing  the  order  of  the 
court.     Den  v.  Wright,  Pet.  C.  C.  64. 

878.  A  8herifi"s  deed  cannot  be  given  in  evi 


344 


EVIDENCE. 


deaot,  without  produeiai^  the  jadgmeat  and 
execation  under  which  the  nle  wu  made.  Dot 
T.  Wright^  Pet.  C.  C  64. 

879.  To  entitle  a  party  to  gire  a  sheriff's  deed 
in  eyidence,  a  copy  of  a  recmrd  of  the  judgment 
under  which  the  tale  was  made  must  be  pro- 
duced.    Lmmming  y.  Lomdno^  4  Wash.  C.  C.  513. 

8H0.  A  recital  in  a  sheriff's  deed  is  not  eyi- 
dence of  his  power  to  sell;  the  judgment  and 
execution  must  be  shown.  Wilson  y.  JfVemgk^ 
8  Yeates,  86. 

881.  In  ejectment,  in  Pennsylyania,  a  sher- 
iff's deed  was  admitted  in  eyidence,  although 
no  part  of  the  record  of  the  trial  was  recited  in 
it.     Burke  y.  Ayan,  1  Dall.  94. 

862.  The  doctrine  of  yariance  between  the 
judgment  and  the  recital  of  it,  in  a  sheriff's 
deed,  applies  as  well  to  actions  of  tort  as  to  those 
of  contract.    \>em  y.  Mcrs9^  7  Halst.  331. 

883.  A  yariance  between  the  judgment  and 
the  recital  in  the  sheriff's  deed  or  in  the  execu- 
tion, is  the  same  as  if  no  judgment  had  been  pro- 
duced to  support  the  deed.  Dem  y.  FmrUit^  7 
HalsL  326.     Dem  y.  Moree,  ib.  331.  ' 

884.  A  judgment  for  $3000  debt,  and  $3  costs, 
will  not  support  a  sheriff's  deed  which  recites  a 
judgment  for  $30U0,  and  $3,  and  also  for  $25,80, 
for  costs  and  charges  sustained  by  reason  of  the 
delsy  of  execution ;  and  such  deed  is  not  admis- 
sible in  eyidence.     Dem  y.  FaWss,  7  Halst.  326. 

885.  The  deed  of  a  sheriff,  made  under  a  sale 
by  him,  is  not  admissible  in  eyidence,  unless  it 
appear  that  a  judgment  has  been  entered,  on 
which  execution  issued  authorising  such  sale. 
lewis  y.  GogmeOe^  3  Stew.  Sl  Port.  184. 

886.  I>eeds  in  the  nature  of  executory  con- 
tracts, for  the  future  conyeyance  of  land,  are  not 
under  the  strict  rule  that  prohibits  absolute 
deeds  from  being  read,  unless  some  title  is 
shown  in  the  grantor.  Chew  y.  Parkerj  3 
Rawle,  283. 

887.  In  an  action  of  trespass  quare  dausmm 
Jregitj  a  lease  for  15  years,  duly  signed,  sealed, 
witnessed,  and  recorded,  though  not  acknowl- 
edged, is  admissible  to  show  Uiat  the  plaintiff 
was  in  possession  of  the  land,  claiming  title. 
Mem  y.  HoUnms^  1  Day,  17. 

888.  A  deed  yoid  on  its  ftce,  if  it  be  regis- 
tered, and  the  grantee  enter  on  a  part  of  the 
land,  and  continue  openly  to  occupy  and  improve 
it,  is  admissible  as  eyidence  of  the  extent  of  his 
claim.     Rokisam  y.  Stcett,  3  Greenl.  316. 

889.  In  ejectment,  the  plaintiff  may  introduce 
a  deed,  under  which  he  claims  no  title,  to  proye 
a  boundary.     Lander  y.  Reynolds^  3  Litt.  14. 

890.  The  conyeyance  of'^Iand  by  a  master  in 
equity  affords  no  eyidence  of  title  in  the  plain- 
tiff, unless  it  be  supported  by  a  decree  which 
legally  binds  the  defendant  as  a  party  or  priyy. 
Drafton  y.  Mmrskali^  1  Ri'p.  Con.  Ct  184. 

891 .  A  deed  cannot  be  giyen  in  eyidence  un- 
less some  interest  in  law  or  equity  is  shown  to 
exist  in  the  grantor.  Peters  y.  Condem,  2  S.  & 
R.  80. 

892.  The  clerk  of  the  county  court,  in  Ken- 
tucky, is  not  authorixed  to  admit  a  deed  to  rec- 
ord upon  the  proof  of  one  witness  only;  and 
such  deed  cannot  be  giyen  in  eyidence  upon  the 
clerk's  certi6cate,  but  the  execution  of  the  deed 
must  be  proyed.  Eastland  y.  Jordan,  3  Bibb, 
186. 

893.  A  deed  not  recorded  within  the  time  pre- 
scribed by  law  cannot  be  receiyed  in  eyidence 
as  a  recorded  deed.  Winioek  y.  Hardy,  4  Litt. 
272. 

994.  A  deed,  certified,  by  the  clerk  of  another 


county  than  that  in  which  the  land  lies,  to  haye 
been  acknowledged  before  him,  cannot,  unless 
recorded  in  the  proper  office  within  the  time 
prescribed  by  law,  be  giyen  in  eyidence,  with- 
out proof  of  its  execution.  Anderson  y.  Tamer, 
2  Litt.  237. 
895.  A  deed,  executed  m  another  state,  and 

Eroperiy  certified  and  recorded  in  due  time,  in 
Kentucky,  is  admissible  in  evidence  in  the  latter 
stote.    J€Jntire  y.  Funk,  Litt  Sel.  Cas.  425. 

696.  A  certified  copy  of  a  deed  not  duly  re- 
corded is  not  admissible  eyidence  of  the  con- 
tents of  the  original.  Maxwell  v.  Light,  1  Call, 
117. 

897.  A  deed,  certified  by  the  clerk  of  the  court 
of  another  county,  cannot  be  read  in  evidence, 
without  proof  of  its  execution.  Winioek  y.  Har- 
dy, 4  Litt.  272. 

898.  Where  it  does  not  appear,  on  the  office 
copy  of  a  deed  offered  in  evidence,  that  it  was 
recorded  in  time,  the  jury  are  to  determine  the 
fact  whether  the  deed  was  duly  recorded.  Smith 
y.  Stsele,  3  Har.  Sl  M'Hen.  103.  And  the  jury 
may  presume  such  fact  from  eyidence  of  long 
possession  under  such  deed.  ih. 

899.  In  a  suit  for  freedom,  the  plamttff  claimed 
his  freedom  under  a  will  which  had  been  admit- 
ted to  record,  in  the  proper  court,  as  and  for  the 
last  will  of  the  testator,  and  the  proceedings  not 
appealed  from.  Held,  that  its  yiJidity  could  not 
be  questioned  in  the  present  suit.  Lsmom  y. 
Reynolds,  5  Munf.  552. 

900.  The  recording  of  a  will  is  not  necessary 
to  its  validity ;  nor  is  the  testimony  of  subscrib- 
ing witnesses,  residing  in  another  state,  essen- 
tial to  the  admissibility  of  a  sworn  copy  as  eyi- 
dence.    Bowman  v.  Bartlet,  3  A.  K.  Marsh.  86. 

901.  A  deed  of  emancipation,  in  Virginia,  not 
recorded  in  the  county  or  corporation  court,  is 
not  so  authenticated  as  to  be  evidence  in  a  suit 
for  freedom      Qivens  v.  Manns,  6  Munf.  191 . 

902.  A  deed  of  conveyance  for  land,  though 
not  recorded  or  attestea  by  a  subscribing  wit- 
ness, may,  on  proof  aliunde  of  its  execution,  be 
read  in  evidence.  Roherison  y.  Kennedy,  1  Stew. 
245. 

903.  Where  the  law  requires  a  deed  to  be  re- 
corded, the  certificate  of  the  proper  officer,  that 
it  was  duly  recorded,  entitles  it  to  be  read  in 
eyidence,  without  further  proof  of  its  execution. 
Sharp  v.  WUklife,  3  Litt.  10. 

904.  A  concession  of  lands,  by  the  Spanish  au- 
thorities at  Mobile,  in  1806,  cannot  be  given  in 
evidence,  to  support  an  action  of  ejectment  in 
the  courts  of  the  United  States,  if  it  has  not 
been  recorded  or  passed  upon  by  the  board  of 
commissioners  or  register  of  the  land-office  es- 
tablished by  congress  in  the  district  in  which 
the  land  lies.  De  la  Croix  v.  Chamberlain^  12 
Wheat.  599. 

905.  In  Pennsylvania,  in  an  action  of  eject- 
ment, a  probate  of  a  will  in  the  prerogatiye 
court  of  Canterbury,  in  England,  was  allowed 
to  be  given  in  evidence,  though  not  recorded  in 
Pennsylvania.    Morris  v.  Vimdoren,  1  Dall.  64. 

906.  An  administrator's  deed,  made  under  a 
license  to  sell  the  intestate's  real  estate  for  the 
payment  of  debts,  is  admissible  as  evidence  of 
the  grantee's  title  against  the  grantor,  though 
not  acknowledged  and  recorded.  Pond  v.  Wstk* 
erhee,  4  Pick.  312. 

907.  A  memorandum,  by  a  clerk,  in  the  record 
of  a  deed,  that  the  date  had  been  altered,  is  no 
evidence  of  the  fact,  not  being  done  with  au- 
thority; and  it  will  not  invalidate  the  deed 
Owings  y.  Norwood,  2  Har.  dl&  J.  96. 


EVroENCE. 


245 


908  A  deed,  mcknowledged  after  the  time  al- 
lowed by  law  for  its  acknowledgment  or  proof 
has  elapsed,  cannot  be  f  iren  in  eyidence,  unless 
the  execution  of  it  is  prored.  Hog  y.  Perry.  1 
Litt.  172. 

909.  A  deed  may  be  giTen  in  eyidence,  al- 
thoagh  it  was  acknowledged  or  proved  after  the 
suit  brought.  Lanidng  v.  Dolfh^  4  Wash.  C.  C. 
G24. 

910.  An  agent's  deeds  are  admissible,  as  eyi- 
dence against  him,  in  a  suit  for  the  proceeds  of 
the  sales.     Hdm  y.  Jones,  3  Dana,  86. 

911.  In  an  action  on  a  promissory  note,  in 
Missouri,  the  court  will  not  permit  tlie  note  to 
be  given  in  evidence  of  the  debt,  if  it  appear  to 
have  been  executed  by  an  agent,  unless  the  au- 
thority be  first  proved,  notwithstanding  the  de- 
fendant has  pleaded  non  assumpsit  without  oath. 
Wakrendorfr.  Whittaker,  1  Mis.  205. 

912.  Letters  from  one  with  whom  defendants 
dealt,  to  them,  representing  himself  as  a  mere 
agent,  are  admissible  for  Uie  plaintiffs  as  res 
gesUt^  to  show  the  defendants  not  liable  to  an- 
other person  than  themselves.  May  v.  Braumdl^ 
3  Verm.  469.    See  Pbincipal  and  Ageitt. 

913.  If  the  defendant  is  charged  with  the  act 
of  another  person,  on  account  ofwritten  instruc- 
tions which  he  has  given,  those  instructions 
ought  to  be  given  in  evidence.  Ford  v.  Whita- 
kerj  Const.  Rep.  109. 

914.  The  letters  of  an  agent  to  his  principal 
cannot  be  read  in  evidence  against  a  third  per- 
son.     U.  States  V.  Barker,  4  Wash.  C.  C.  464. 

915.  The  competency  of  a  letter  of  attorney, 
which  must  be  produced  where  an  instrument 
appears  to  be  executed  by  attorney,  and  the  au- 
thority of  the  attorney  is  disputed,  is  a  question 
of  law.  Emerson  v.  Providence  HcU  Man.  Co.  12 
Mass.  237. 

916.  Where  lands  have  been  conveyed  by  an 
agent,  or  under  an  authority  given  by  law,  and 
the  title  thus  derived  is  set  up  against  the 
former  owner,  or  his  assigns,  it  must  be  shown 
that  the  authority  was  strictly  pursued.  But 
when  the  title  is  set  up  against  a  stranger, 
it  is  enough  to  show  an  authority  to  convey, 
and  a  conveyance  made  under  it.  JTunnpson  v. 
Carr^  5  N.  Hamp.  510. 

917.  Under  the  New  Hampshire  statute,  in 
relation  to  the  conveyance  of  lands  by  power  of 
attorney,  if  the  power  is  lost,  a  copy  from  the 
office  of  the  registers  of  deeds  will  be  received 
as  eridence ;  and  such  power  is  sufficient,  if  it  be 
acknowledged  before  a  notary  public  in  another 
state.     SoiUherin  v.  Mendum,  5  N.  Hamp.  420. 

918.  A  letter  of  attorney,  acknowleaged  be- 
fore, and  certified  by,  the  mayor  of  a  corporation 
of  a  sister  state,  and  recorded  in  the  office  of  the 
conrt  of  appeals,  may,  on  proving  that  the  sub- 
scribing witnesses  are  desd  or  out  of  the  state, 
and  proving  the  hand- writing  of  the  witnesses, 
be  nsed  in  evidence  as  an  unrecorded  deed. 
Bowman  v.  BarUet,  3  A.  K.  Marsh.  86. 

919.  A  power  of  attorney,  acknowledged  be- 
fore a  mayor  in  Virginia,  was  held  not  to  be 
sufficiently  authenticated  to  be  admissible  in 
evidence  in  Kentucky.  Coleman  v.  Casey,  4 
Bibb,  516.  Johnson  v.  Fovder,  4  Bibb,  521. 

920.  A  power  of  attorney,  acknowledged  and 
recorded  in  a  county  court  in  Virginia,  and  ad- 
mitted to  record  in  Kentucky,  upon  the  certifi- 
cate of  the  clerk,  without  the  seal  of  the  state  or 
county  being  affixed  thereto,  was  held,  in  Ken- 
tucky, not  to  be  sufficiently  authenticated. 
{^arrant  v.  Woods,  4  Bibb,  526. 

921.  A  power  of  attorney,  acknowledged  in 


the  county  court  of  another  state,  and  ordered 
to  be  certified,  is  admissible  in  evidence,  if  the 
acknowledgment  be  regularly  recorded,  attested, 
and  certified,  agreeably  to  the  act  of  congress, 
although  the  power  itself  does  not  appear  to 
have  been  admitted  to  record.  Rochester  y 
Toler,  4  Bibb,  106. 

922.  A  deed,  imperfectly  executed  by  an  at- 
torney as  the  deed  of  his  principal,  is  neverthe* 
less  admissible  in  evidence,  in  aid  of  the  grantee's 
entry,  to  show  the  extent  of  his  claim  of  title. 
Ross  y.  Oould,  5  Oreenl.  204.  Though  a  deed 
may  be  read  in  evidence  to  the  jury,  after  the 
preliminary  proof  by  the  subscribing  witnesses, 
yet  if  the  genuineness  of  the  instrument  is  in 
controversy,  the  burden  of  proof  is  still  on  the 
party  producing  it,  to  satisfy  the  jury,  beyond  a 
reasonable  doubt,  that  it  is  genuine,  t^. 

( d.)     Monuments. 

923.  The  marking  of  a  tree  for  the  beginning 
of  a  location,  is  not  competent  evidence  to  prove 
the  comer  called  for  in  a  grant,  unless,  by  some 
expression  in  the  grant,  it  is  evident  that  the 
tree  which  it  calls  for  is  the  one  marked  in  the 
location.     Rutledge  v.  Buchanan,  Cooke,  363. 

924.  .The  evidence  of  a  practical  surveyor  was 
admitted  as  evidence,  on  a  question  whether 
certain  piles  of  stones,  and  marks  on  trees,  were 
monuments  of  boundaries.  Davis  v.  JIfasoa,  4 
Pick.  156. 

(e.)     Oeneral  Rq^utation. 

925.  Evidence  to  discredit  a  witness  must  go 
to  his  general  character,  not  to  specific  acts. 
Wike  v.  Ughtner,  11  S.  &  R.  198. 

926.  One  who  has  derived  his  knowledge  of 
another's  general  character  for  truth  and  veracity 
from  common  report,  may  testify  as  to  such  c!ia.r- 
acter.     Kimmel  v.  Kimmel,  3  S.  &>  R.  336. 

927.  Evidence  of  general  character  is  admissi* 
ble  in  a  criminal  prosecution ;  but  it  is  entitled 
to  little  weight,  unless  where  the  fact  is  dubious 
or  the  testimony  presumptive.  The  State  v. 
JVeUs,  Coxe,  424. 

928.  Where  character  is  in  issue,  evidence  of 
public  opinion  is  always  admissible.  BoynUm  y. 
Kellogg,  3  Mass.  189. 

929.  Evidence  of  the  general  character  of  a 
party  is  admissible  only  where  character  is  put 
m  issue.    Jinderson  v.  Ldfng,  10  8.  &>  R.  55. 

930.  Where  the  plaintiff's  character  is  not  at 
issue,  evidence  impeaching  it  is  not  admissible. 
Atkinson  v.  Graham,  5  WatU,  411. 

931.  Evidence  of  the  general  good  character 
of  a  witness  is  inadmissible,  where  his  general 
character  has  not  been  impeached,  although  an 
attempt  has  been  made  to  prove  &cts  inconsistent 
with  his  testimony,  and  to  show  that  he  had  been 
privy  to  a  fraud  in  a  deed,  under  which  the 
plaintiff  claimed  title.  Rogers-  v.  Moore,  10 
Conn.  13. 

932.  Evidenee  of  the  bad  character  of  a  pris- 
oner is  inadmissible,  where  no  evidence  in  sup- 
port of  his  character  has  been  adduced  by  him. 
People  v.  White,  14  Wend.  111. 

933.  On  a  trial  for  murder,  evidence  of  the 
good  or  bad  character  of  the  deceased  is  inad- 
missible, except  in  eases  where  it  has  a  tendency, 
to  show  the  character  of  the  act  of  killing ;  as 
whether  it  was  committed  in  self-defence  or 
not.  (t^esenkerry  y.  The  State,  3  Stew.  A,  Port 
oUo. 

934.  Where  a  prisoner  introduces  eyidence  in 
support  of  his  general  good  character,  and  the 
conmionwealth  endeavors  to  impeach  it,  the  im- 
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peaching  witneM  miut  not  give  ia 
coBvenuioiui  lield  with  others  sabseqiieiit  to  the 
oommeiiceiBent  of  the  proeecotkm.  CmrUr  ▼. 
CommomweaUk,  2  Virg.  Gas.  1G9. 

935.  Eridence  that  a  witneas  is,  or  has  been, 
a  common  prostitnte,  is  inadmissible  to  impeach 
her  credit    Jackson  v.  Ltwis^  13  Johns.  504. 

936.  Evidence  of  a  female's  bad  character  for 
chastity  is  no  impeachment,  in  PennsylTania,  of 
her  character  for  veracity.  QiUkrisi  v.  M*Ktc, 
4  WatU,  380. 

937.  In  an  action  on  the  case  for  debaoching 
the  plaintiff's  danghler,  evidence  of  the  daa||rh- 
ler  8  bad  character  for  chastity  may  be  received. 
Carder  v.  Forekami^  1  Mis.  7M. 

938.  In  an  action  of  alander,  a  witness  was 
asked  what  was  the  character  of  the  plaintiff  for 
chastity,  among  the  majority  of  her  neighbors 
with  whom  he  had  conversed.  Held,  that  such 
evidence  was  inadmissible.  Adams  v.  HannotL, 
3  Mis.  222. 

939.  In  general,  where  a  party  is  charged  with 
a  specific  fraud,  in  a  civil  action,  evidence  of  his 
genera]  good  character  is  not  admissible.  Fowl- 
or  V.  ^tma  Ins.  Co.  6  Cow.  673. 

940.  Evidence  of  good  general  character  is 
not  admissible,  where  the  evidence  acainst  the 
defendant  is  clear  and  convincing.  U.  SUUts  v. 
Rouderhusk,  1  Bald.  514. 

941.  At  the  trial  of  an  issue  impeaching  a  de* 
cree  of  the  judge  of  probate,  as  obtained  by  fraud 
and  collusion,  the  general  character  of  the  par- 
ties accused  of  the  fraud  is  not  examinable. 
Potier  V.  WM^  6  Greenl.  14. 

942.  In  a  prosecution  for  a  private  assault, 
under  the  Connecticut  statute,  the  general  char- 
acter of  the  defendant  cannot  be  inquired  into. 
Tkompson  v.  Ckurek^  1  Root,  312. 

943.  General  reputation,  as  to  a  petitioner  for 
his  freedom,  or  his  maternal  ancestor,  that  they 
were  entitled  to  their  freedom,  is  not  admissible 
evidence.     Waikmp  v    ^ratt^  5  Har.  &  J.  51. 

944.  Evidence  of  a  person's  general  character 
is  not  admissible,  unless  the  character  is  directly 
in  issue,  whether  such  evidence  is  offered  to 
rebut  positive  or  presuinptive  evidence.  Hum- 
pkrey  v.  Humphrey,  7  Conn.  116.  Therefore, 
where  the  respondent,  on  a  petition  for  a  divorce, 
on  the  ground  of  adulu>ry,  offered  evidence  that 
her  general  character  was  fair,  for  the  purpose 
of  rebutting  presumptive  testimony  adduced  by 
the  petitioner  to  prove  the  crime,  it  was  heldf, 
that  such  evidence  was  inadmissible,  ib. 

945.  Where  the  person  injured,  and  the  prin- 
cipal witness,  in  a  prosecution  for  an  attempt  to 
commit  a  rape,  was  deaf  and  dumb,  the  public 
prosecutor  offered  evidence  to  prove  that  her 
general  character  for  truth  was  good.  It  was 
held,  that  such  evidence  was  admissible,  though 
no  impeachment  of  her  character  had  been  at- 
tempted.    State  V.  DeWoif,  8  Conn.  93. 

946.  It  is  not  competent  for  a  party,  calling 
the  subscribing  witness  for  the  purpose  of  prov- 
ing the  execution   of  a  deed,  to   impeach  his 

general  character  for  truth.     IFkitaker  v.  Salts- 
nry,  15  Pick.  534. 

947.  It  is  no  objection  to  the  testimony  of  a 
witness  who  deposes  to  general  reputation  of 
pedigree,  that  he  is  not  one  of  the  family  or 
intimately  acquainted  with  it.  Banert  v.  Day.  3 
Wash.  C.  C.  243. 

048.  In  an  action  on  the  case  for  a  fraudulent 
representation,  evidence  of  the  good  character  of 
the  defendant,  for  honesty  and  fairness  in  busi- 
ness transactions,  is  inadmissible.  Goagk  v.  6K. 
•MM,  16  Wend.  646. 


949.  Evidence  of  tibmmon  reputation  was  ad- 
mitted to  prove  two  persons  to  be  brothers  of  the 
whole  blood,  it  appearing  to  the  court  that  no 
better  evidence  could  be  procured.  Jokmson  v. 
Howard,  1  Har.  &  M'Hen.  281. 

950.  Mere  general  reputation  is  not  admissi- 
ble to  prove  who  are  officers  of  a  corporation. 
UtckJUld  Iron  Co.  v.  Bennett,  7  Cow.  234. 

951.  General  reputation  and  tradition,  in  a 
family,  of  the  death  of  one  of  its  members,  and 
of  his  having  died  possessed  of  land,  was  ad- 
mitted in  evidence,  in  an  action  of  ejectment,  by 
another  of  the  same  family  claiming  under  the 
deceased.  Pancoast  v.  Addison,  1  Har.  &,  J. 
350.  So,  also,  that  some  of  the  ancestors  emi- 
grated from  England,  and  that  another  of  them 
had  been  kidnapped  in  London,  and  sold  in 
Maryland,  ib.  Hearsay,  derived  from  a  person 
who  was  then  heir  at  law,  and  claimed  the  land, 
was  admitted  as  legal  evidence  for  the  plaintiff, 
to  prove  pedigree,  descent,  dec. 

952.  Common  reputation  in  a  family  is  evi- 
dence of  a  marriage  therein ;  and  it  seems  declara- 
tions of  one  of  the  family  are  admissible  evidence 
of  such  reputation ;  but  they  must  have  been 
made  before  the  fact  of  marriage  was  in  con- 
troversy.    Morgan  v.  PumelL,  4  Hawks,  95. 

953.  In  an  action  against  a  partnership,  who 
obtained  an  act  of  incorporation,  evidence  that 
there  was  a  general  reputation,  that  the  signature 
of  the  firm  was  meant  as  the  signature  of  the 
corporation,  is  inadmissible.  Goddard  v.  Pratt, 
16  Pick.  412. 

954.  An  ancient  boundary  cannot  generally 
be  proved  otherwise  than  by  reputation ;  conse- 
quently, evidence  going  to  show  that  certain 
lines  were  generally  reputed  to  be  the  lines  of  a 
particular  ancient  survey,  is  admissible.  Smitk 
V.  JfoveUs,  2  Litt.  159. 

955.  Reputation,  in  connection  with  proof  of 
acts  of  ownership,  is  admissible  to  establish  a 
private  right,  in  derogation  of  a  public  right. 
RusseU  V.  Stocking,  8  Conn.  236. 

956.  The  death  of  a  party  out  of  the  limiU  of 
the  commonwealth  may  be  proved  by  reputation 
among  his  relations  and  acquaintances.  Ewing 
V.  Savary,  3  Bibb,  235. 

957.  Evidence  that  it  was  not  ^nerally  known, 
in  the  place  of  the  partnership,  that  the  de- 
fendant was  a  partner  of  a  certain  house,  is  ad- 
missible to  the  jury,  where  the  question  is, 
whether  the  plaintiff  knew  that  the  defendant 
was  a  partner,  in  order  to  make  him  liable. 
Bernard  v.  Torrance,  5  Gill  db  Johns.  383. 

958.  Evidence  of  rumor  or  common  report 
of  a  fact  is  not  admissible,  even  in  favor  of  free- 
dom, where  the  presumption  is,  that  better  evi- 
dence of  that  fact  may  be  obtained.  Glover  r. 
MiUings,  2  Stew.  &.  Port  28. 

959.  The  reputation  of  the  neighborhood,  that 
the  mother  of  a  petitioner  for  freedom  was  a  free 
woman,  is  not  admissible  in  evidence.  Walts  v. 
Hemsley,  4  Har.  &,  J.  243. 

960.  In   questions  of  freedom,  evidence    that 
there  had  been  a  belief  in  the  neighborhood,  some 
50  ^ears  before,  that  the  female  ancestor  of  the 
plaintiff  was  entitled  to  her  freedom,  is  not  ad 
missible.     Gregory  v.  Baugk,  4  Rand.  611. 

961.  In  a  suit  for  freedom,  the  deposition  of  a 
witness,  who  stated  that  he  had  heard  hia  uncle 
(who  was  dead)  say,  at  sundry  times,  that  it  was 
the  report  of  the  neighborhood,  that,  if  the  an- 
cestor of  the  petitioner  had  justice  done  her,  ahe 
would  be  free,  was  admitted  in  evidence  to  the 
juTV.  Makoney  v.  Ashton,  4  Har.  db  M*Hen.  63, 
296.    Held,  also,  that  parts  of  the  same  deponi> 
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tion,  stating  thtt  witness  had  heard  the  T.'s  and 
L.'s,  who  were  old  people,  and  who  were  now 
dead,  talk  about  it,  bat  could  not  recollect 
what  they  said,  more  than  that  they  censured 
those  who  kept  the  slave,  were  not  admissible 
in  evidence.  %b. 

(f.)  Foreign  Laws 

962.  Foreigrn  laws  must  be  proved  as  facts. 
Ckitrch  V.  Hvbbart^  2  Cranch,  187.  The  certifi- 
cate of  a  consul  of  the  United  States,  under  his 
seal,  is  no  evidence  of  foreigrn  laws.  %b. 

96S.  It  seems  that  the  laws  of  a  foreign  ooun- 
tiy  may  be  proved  by  oral  testimony.  Frith  v. 
^rague,  14  Mass.  455. 

964.  Parol  evidence  is  admissible,  in  one  state, 
to  prove  the  unwritten  law,  and  the  practice  in 
courts  in  another  state.  M*Ra€  v.  MtUtoon^  13 
Pick.  53. 

965.  The  unwritten  law  of  a  foreign  govern- 
ment may  be  proved  by  parol  evidence,  but  the 
written  law  can  onlv  be  proved  by  itself.  U. 
States  V.  Ortega,  4  Wash.  C.  C.  531. 

966.  Municipal  laws  of  foreign  countries  are 

Senerally  to  be  proved  as  facts ;  but  where  or- 
inances  of  France  were  promulgated  by  the 
executive,  by  order  of  congress,  it  was  held, 
they  were  admissible  evidence  in  our  courts, 
without  farther  authentication  and  proof.  Tal- 
bot V.  Seeman,  1  Cranch,  1. 

967.  The  laws  of  another  state  must  be  proved 
as  facts,  and  the  court  will  not  take  judicial  no- 
tice of  them.     Hempstead  v.  Reed^  6  Conn.  480. 

968.  The  courts  of  one  state  are  not  bound  to 
take  notice  of  the  laws  of  a  sister  state,  but  such 
laws  must  be  proved.  Davis  v.  Curry,  2  Bibb, 
238. 

969.  The  laws  and  usages  of  the  various  states 
of  the  Union  are  to  be  judicially  noticed  by  the 
circuit  courts  of  the  United  States,  without  re- 
tpiiring  the  same  proof  as  of  foreign  laws.  Ow- 
ihgs  T.  HuU,  9  Pet.  607. 

970.  Foreign  laws  and  regulations  concerning 
trade  may  be  proved  by  parol,  unless  they  are 
shown  to  be  in  writing  as  public  edicts.  Living- 
ston V.  Mar.  Ins.  Co.  6  Cranch,  274. 

971.  The  reported  decisions  of  the  courts,  and 
the  opinions  of  eminent  lawyers  contained  in 
their  writings,  are  evidences  of  the  unwritten 
law  among  civilized  nations.  Marguerite  v. 
Ckamtoau^  3  Mis.  540. 

972.  The  printed  statutes  of  any  of  the  states 
of  the  Union,  purporting  to  be  published  by  au- 
thority of  a  law  of  the  state,  are  entitled  to  be 
received,  in  the  courts  of  Alabama,  as  evidence 
of  the  public  acts  of  such  state.  Cox  v.  Robinson, 
2  Stevr.  &>  Port.  91.  Qtitfre,  whether  the  same 
rule  applies  to  private  acts.  ib. 

973.  A  printed  copy  of  an  act  of  the  assembly, 
in  Virginia,  printed  by  the  state  printers,  was 
held  evidence  of  such  law,  in  Pennsylvania. 
TTkevtpson  v.  Musser,  1  Dall.  458. 

974.  An  authenticated  copy  of  that  section 
only  of  the  law  of  another  state,  upon  which  a 
party  relies,  is  sufficient,  in  a  suit  in  Virginia, 
without  a  copy  of  the  whole  law.  Hunter  v. 
FaUher,  5  Rand.  126. 

975.  The  printed  statutes  of  Ireland,  with  the 
affidavit  of  an  Irish  barrister  that  he  received 
them  from  the  king's  printer,  and  that  they  are 
evidence  in  Ireland,  may  be  read  in  evidence,  in 
Pennsylvania.    Jones  v.  Maffit,  5  S.  &  R.  523. 

976.  A  printed  pamphlet,  containing  the  law 
Cff  the  state  of  Louisiana,  but  having  no  seal  af- 
fixed, is  not  admissible  in  evidence.  Craig  v. 
Browm^  Pet.  C.  C.  369. 


977.  T%e  certificate  of  a  consul,  under  his  con- 
sular seal,  is  not  a  sufficient  authenticafion  of  a 
foreign  law.  Stein  v.  Bowman,  13  Pet.  209.  Nor 
will  the  seal  of  one  who  styles  himself  secretary 
of  foreign  affairs  in  Portugal  authenticate  the 
proceedings  of  a  foreign  court,  ib.  Nor  will  the 
seal  of  the  minister  resident  of  Great  Britain 
and  Hanover  authenticate  such  proceedings,  ib. 

978.  The  construction  given  to  a  statute  of 
another  state  by  usage,  as  well  as  by  judicial 
decisions,  is  part  of  its  unwritten  law,  and  may 
be  proved  bv  parol  testimony ;  and  the  testimony 
of  a  counsellor  at  law,  and  justice  of  the  peace, 
of  such  state,  who  had  been  many  vears  in  prac- 
tice, was  held  to  be  legitimate  evidence  for  the 
jury,  in  determining  what  was  the  law  of  that 
state  upon  the  point  in  question.  Dyer  v.  Smith, 
12  Conn.  384. 

979.  The  laws  of  Louisiana,  proved  by  coun- 
sel there  learned  in  the  law,  are  admissible  in 
evidence,  there  being  no  written  law.  Dougher- 
ty V.  Snyder,  15  S.  &  R.  84. 

980.  Foreign  statutes  cannot  be  proved  by 
parol,  but  the  common  law  of  a  foreign  country 
may  be  proved  by  the  testimony  of  intelligent 
witnesses  of  that  country.  Kenny  v.  Clarkson,  1 
Johns.  385. 

981.  Written  statutes  and  edicts  of  foreigpi 
countries  must  be  produced ;  common  or  un- 
written Ul^b  may  be  proved  by  parol.  Robinsom 
V.  Clijford,  2  Wash.  C.  C.  1. 

( g.)  JldnUssions,  Declarations,  and  Confessions. 

982.  A  party's  declarations  in  his  own  favor 
are  not  admissible.     TutUe  v.  Hunt,  2  Cow.  436. 

983.  Statements   of  a  party   may  be  used  b^ 
way  of  inducement  or  illustration  of  legal  evi-: 
dence.     Grines  v.  Talbot,  1  A.  K.  Marsh.  205. 

964.  The  general  rule,  that  a  party  cannot 
give  evidence  of  his  declarations  in  his  own  fa- 
vor, applies  to  declarations  made  by  the  plaintiff 
in  an  action  which  is  defended,  pursuant  to  the 
statute,  by  creditors  of  the  defendant.  Carter  v. 
Gregory,  8  Pick.  165. 

96i5.  The  admission  of  a  party,  under  a  misap- 
prehension of  his  legal  rights,  does  not  affect 
his  interests.     Moore  v.  Hitchcock,  4  Wend.  292. 

986.  -It  is  a  general  rule  that  the  declaration 
of  a  party  shall  not  be  given  in  evidence  for 
him  \  but  those  cases  in  which,  from  the  nature 
of  the  thing,  it  is  impossible  to  furnish  any  other 
proof  of  the  fact,  are  exceptions  to  the  rule. 
Darby  v.  Rice,  2  N.  &  M.  596. 

987.  The  declarations  of  a  party  cannot  be 
given  in  evidence  at  his  own  instance,  unless 
they  form  part  of  the  res  gestm,  Kennedy  v. 
Meador,  1  Stew.  &  Port.  220. 

968.  The  declarations  of  a  party  on  one  day, 
as  explanatory  of  what  was  said  by  him  on 
another  day,  and  which  was  given  in  evidence, 
cannot  be  shown  by  testimony.  Blight  v.  .Ashley, 
Pet.  C.  C.  15. 

989.  Upon  a  trial  of  an  indictment  for  larceny, 
the  stolen  goods  beinr  traced  to  the  possession 
of  the  defendant,  evidence  of  his  declarations, 
as  to  how  they  came  into  his  possession,  is  inad- 
missible.    The  State  v.  Slack,  1  Bailey,  330. 

990.  Where  a  man's  title  is  to  depend  on  his 
acts,  his  declarations  will  be  permitted  to  show 
the  nature  of  those  acts,  to  give  character  to  them. 
Hall  V.  James,  3  M'Cord,  222. 

991.  The  declarations  of  a  party,  when  accom- 
panied by  an  act,  may  be  received  as  explanatory 
of  that  act,  and  as  constituting  a  part  of  the  res 
gesUE.     Turpin  v.  Brannon,  3  M'Cord,  261. 

992.  The  declarations  of  a  party,  in  favor  of 
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his  oiko  title,  are  sdmiMible  eTidence,  when 
thej  ai^  a  part  of,  or  when  ezplanatorj  of  an 
act  done  as  a  part  of,  the  res  gesUe,  Martin  t. 
5»m«s<rM,  4  M'Cord,  262. 

903.  Where  the  admission  of  a  person  is  o^ 
fered  in  evidence,  the  whole  of  snch  admission 
must  l>ejn\ren.     Hopkins  v.  Smiik^  11  Johns.  161. 

994.  The  whole  declaration  of  a  partj  most 
he  taken  together.  Carver  r.  Traey^  3  Johns.  427. 

995.  The  whole  confession  or  declaration  of  a 
pt  rty,  as  stated  by  the  witness,  must  be  taken  U^ 
gether.     Ftnner  t.  Lewis,  10  Johns.  38. 

996.  The  whole  of  a  conversation  between 
witness  and  one  of  the  parties  must  be  ffiven, 
where  it  is  proposed  to  give  it  in  evidence. 
Turner  v.  Jenkins,  1  Har.  &  Gill,  161. 

997.  The  whole  declaration  of  a  party  must  be 
taken  together.  Wailing  v.  Toll,  9  Johns.  141. 
As  if,  in  an  action  for  medicines  and  medical  at- 
tendance, the  defendant  acknowledged  that  they 
were  furnished  him  as  charged,  but  alleged  that 
he  did  not  employ  the  plaintiff,  and  that  he  was 
a  minor ;  the  whole  must  be  taken  together,  and 
will  not  charge  the  defendant,  ib, 

998.  The  rule  that  a  party's  admissions  are  to 
be  taken  all  together,  is  limited  to  what  was  said 
at  the  time.     Edwards  v.  Ford,  2  Bailey,  461. 

999.  All  that  was  heard  of  a  party^  admis- 
sions may  be  given  in  evidence  against  him, 
although  more  was  said,  which  was  not  heard. 
State  V.  Covington,  2  Bailey,  569. 

1000.  When  a  witness  attempts  to  relate 
a  conversation,  he  should  relate  the  whole  of 
it.  Bamum  v.  Bamnm,  9  Conn.  242.  Where, 
therefore,  in  an  action  on  a  promissory  note, 
given  for  a  quarter  of  a  lottery  ticket,  to 
prove  a  fVaud  in  the  sale,  a  witness  for  the  de- 
fendant teitified  to  a  conversation  with  the 
plaintiff,  in  which  plaintiff  told  him  **  that  he 
had  offered  the  quarter  ticket  to  the  defendant 
for  200  dollars ;  "  that  ««he  was  sure  the  ticket 
had  been  drawn,  and  if  in  the  Groton  Monument 
lottery,  it  had  drawn  a  priie  of  2000  dollars ;  " 
and  ,upon  the  witness's  thereupon  remarking 
**  that  he  should  not  think  he  would  sell  to  tiie 
defendant  for  200  dollars,'*  the  plaintiff  replied, 
«*  that  he  had  offered  it  for  that  sum,  and  if  the 
defendant  concluded  to  accept  the  oi&r,  he 
should  not  take  it  btfck ;  "  it  was  held,  that  the 
whole  of  the  conversation  was  admissible,  ib, 

1001 .  In  an  action  of  account  by  an  admin  istrsp 
tor,  an  examination  of  the  defendant  on  oath,  be- 
fore the  court  of  probate,  touching  the  conceal- 
ment of  goods  of  the  intestate,  may  be  given  in 
evidence  \  but  the  whole  must  be  taken  together. 
Benedict  v.  J^ichols,  1  Root,  434. 

1002.  Where  a  combination  to  perpetrate  a 
particular  fraud  is  proved,  evidence  of  a  conver- 
sation, with  the  parties,  though  all  might  not 
have  been  present  during  the  whole  of  Uie  con- 
versation, is  good  against  all.  Patton  v.  Freeman, 
Coze,  113. 

1003.  If  the  defendant,  ia  an  action  for  money 
had  and  received,  says  that  he  has  received  the 
monev,  but  that  it  was  his  due,  the  whole  should 
be  taken  together,  and  is  in  fact  a  denial  of  the 
plaintiff's  demand.  Carver  v.  Tracy,  3  Johns. 
427. 

1004.  Where  the  declarations  of  a  party  are 
admitted  in  evidence  against  him,  he  is  entitled 
to  have  the  whole  conversation  related,  and  the 
portions  of  it  in  his  favor  are  to  be  received  as 
explanatory  only  of  other  parts,  and  not  as  evi- 
dence for  him.   Ives  v.  Bartholomew,  9  Conn.  309. 

1005.  Where  the  declaration  of  a  party  is^re- 
iied  on,  as  evidence  against  himself,  he  is  enti- 


tled to  have  the  whole  coBTersatioB  given ;  bat 
he  cannot  prove  any  other  declaration  made  by 
him,  to  qualify,  explain,  or  detract  from  ma 
declaration  proved,  which  is  not  part  of  the  same 
conversation ;  and  the  burden  of  showing  it  to 
be  so  lies  on  him.  Robinson  v.  Ferry,  11  Conn. 
460.  Therefore,  where  the  plaintiff,  in  an  action 
on  a  promissory  note,  proved  by  a  witness  that 
the  defendant  admitted  the  genuineness  of  the 
signature,  and  on  cross-examination,  the  wit- 
ness said  that,  either  at  that  time  or  at  a  subse- 
quent conversation,  (he  was  uncertain  which,) 
the  defendant  declared  that  the  note  was  ob- 
tained fraudulently  and  without  consideration,  it 
was  held,  that  proof  of  the  latter  declaration  was 
inadmissible,  is. 

1006.  Where  the  admissions  of  a  party  are 
given  in  evidence  against  him,  that  party  is  enti- 
tled to  call  for  the  whole  conversation,  whether 
the  additional  part  does  or  does  not  qualify  or  ex- 
plain the  first ;  provided,  only,  it  relates  to  the 
subject-matter  of  the  silit.'  dark  v.  Smitk^  10 
Conn.  1. 

1007.  The  rule,  that  all  the  declarations  of  a 
party,  or  parts  of  an  instrument,  offered  in  evi- 
dence, are  to  be  taken  together,  does  not  extend 
to  the  records  of  proprietors  at  different  adjourn- 
ments of  the  same  meeting.  Pike  v.  D^fke^  S 
Greenl.  213. 

1008.  Though,  where  a  confession  or  declara- 
tion is  offered  m  evidence,  a  court  or  jury  niay, 
on  sufficient  ground,  believe  part  and  disbelieve 
another  part,  yet  such  parts  must  be  distinct,  and 
relate  to  different  matters  of  fact.  Foz  v.  Lawtb- 
son,  3  Halst.  275. 

1009.  A  party  may  offer  in  evidence  his  own 
declarations,  made  at  the  time,  to  explain  the 
object  of  his  writing  a  certain  letter.  DnvaU  v. 
Median,  4  Har.  &  J.  14. 

1010.  Declarations  of  a  tenant,  while  in  pos- 
session, are  competent  evidence,  as  part  of  the 
res  gesUB,  to  show  whether  he  claimed  in  his 
own  right,  or  in  that  of  another.  West  v.  Pries, 
2  J.  J.  Marsh.  380. 

1011.  The  declarationsof  a  party  to  a  suit  may 
be  shown  in  evidence  by  the  party  himself^ 
where  the  declaration  accompanied  the  transac- 
tion in  dispute,  and  was  a  part  of  the  res  geaim. 
Alien  V.  Duncan,  11  Pick.  308.  Boyd^m,  v.  JMoore, 
ib.  362.  Especially  if  the  declaration  was  be- 
fore any  controversy  had  arisen,  and  was  then 
apparently  against  the  interest  of  the  party 
making  it.    Allen  v.  Duncan,  ib.  308. 

1012.  Thus  where,  in  trespass  for  taking 
horses  claimed  by  the  plaintiff,  under  a  sale 
alleged  by  the  defendant  to  be  fraudulent  as 
agamst  creditors  of  the  vendor,  the  plaintiff 
offered  evidence  to  show  that,  aiVer  the  sale,  he 
directed  the  vendor  to  take  the  horses  to  an  inn, 
and  get  them  kept  at  the  plaintiff's  expense, 
and  that,  on  the  next  day,  he  himself  told  the 
innkeeper  that  he  owned  the  horses  by  virtue  oif 
a  bill  of  sale,  and  would  pay  for  their  keeping ; 
it  was  held,  that  these  declarations  of  the  plain* 
tiff  were  admissible  as  part  of  the  rss  gtsim, 
Boyden  v.  Moore,  ib.  362. 

1013.  Upon  the  trial  of  an  indictment  under 
the  slave-trade  act,  testimony  of  the  declarations 
of  the  master,  being  a  part  of  the  res  gesUt,  ara 
admissible  against  the  owner.  United  States  ▼. 
Gooding,  12  Wheat.  460. 

1014.  In  an  action  on  the  case  against  a 
husband  and  wife,  for  inducing  the  pwintiff 'a 
wife  to  live  apart  from  him,  declarations  of  tho 
defendant's  wife  made  to  the  plaintiff's  wife 
admissible  as  part  of  the  rss  gsstm,  but  the 
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laintions  of  the  plaintiff's  wife  are  inadmissible 
against  her  husband.  Park  v.  Hopkins^  2  Bai- 
lej,  403. 

1015.  The  declarations  and  admissions  of  the 
original  owners  of  a  ressel,  not  a  part  of  the 
re5  g'esttBy  but  containing  a  mere  narrative  or 
adniission  of  pre3xi8tent  facts  and  occurrences, 
tending  to  establish  a  forfeiture,  are  not  evidence 
against  subsequent  bona  fide  purchasers,  who 
are  not  presumed  to  be  conversant  of  them. 
T%e  Schooner  Ruhy^  5  Mason,  534. 

1016.  A  defendant's  confession  that  he  had 
purchased  the  goods,  but  had  paid  for  them,  is 
not  sufficient  to  charge  him,  in  an  action  for  the 
price.     Smith  v.  Jones,  15  Johns.  229. 

1017.  The  response  of  a  party  to  a  question 
of  a  stranger  is  not  admissible  in  evidence  in 
favor  of  such  party.  Talbot  v.  Talboty  2  J.  J. 
Marsh.  3. 

1018.  Admissions  of  the  parties  are  good  evi- 
dence, in  questions  of  boundaries.  Polk  v. 
Robertson,  1  Overt.  456. 

1019.  The  declarations,  as  well  as  the  acts  of 
parties,  are  competent  evidence  upon  the  ques- 
tion of  location.  Dibble  v.  Rogers.  13  Wend. 
536.  . 

1020.  Upon  a  question  of  domicil,  the  declara- 
tions of  the  party  whose  home  is  in  controversy, 
made  at  the  time  of  his  going  or  returning,  may 
be  received  as  evidence  of  his  intention.  Gor- 
hane  V.  Canton,  5  Greenl.  266. 

1021.  The  declarations  of  the  secretary  of  the 
land-office,  at  the  time  of  issuing  the  warrant,  are 
not  evidence.     Bond  v.  Hunter,  1  Teates,  284. 

1022.  Where  money  is  paid  to  an  agent  of  a 
party,  it  is  not  necessary  to  produce  such  agent 
as  a  witness  to  prove  his  authority  to  receive  the 
money,  if  the  admissions  of  the  party  can  be 
shown  Doyle  r,  St.  James  Chureh,  7  Wend. 
178. 

1023.  In  an  action  against  an  administrator  for 
the  residue  of  an  estate,  the  declarations  of  the 
deceased  intestate  were  held  competent  evidence, 
to  prove  that  a  particular  person  was  his  relative, 
and  the  degree  of  consanguinity  or  affinity  be- 
tween them;  but  a  conversation  between  the 
deceased  and  another,  in  which  each  reckoned 
up  their  descents,  when  the  deceased  remarked, 
'*  If  that  be  the  case,  we  are  second  cousins,"  is 
not  admissible  evidence  for  such  purpose.  State 
T.  Oreenwell,  4  Gill  &  Johns.  407. 

1024.  The  declaration  of  one  who  cannot  be 
sworn  as  a  witness,  because  he  is  interested  or 
infamous,  cannot  be  received  in  evidence. 
Jfettles  V.  Harrison,  2  M'Cord,  230. 

1025.  Where  two  creditors  of  the  defendant 
attach  the  same  property,  and  the  second  in 
order  is  admitted  to  defend  the  first  suit,  ^under 
Stat.  1823,  c.  142,)  the  plaintiff  may  give  in  evi- 
dence the  confession  of  the  debtor  that  his  de- 
mand is  bona  fide  and  for  a  valuable  considera- 
tion.    Strong  V.  Wkeder,  5  Pick.  410. 

1026.  Declarations  made  by  one  likely  to  be- 
come heir  of  an  estate,  in  the  lifetime  of  the  in- 
testate, as  to  the  condition  of  his  property,  will 
not  be  permitted,  after  death,  to  be  given  in 
eridence.    Morton  v.  Massie,  3  Mis.  482. 

1027.  By  the  common  law,  wherever  the  act 
or  declaration  of  a  party  then  interested  would 
be  eTidence  against  himself,  such  will  be  evi- 
dence against  his  subsequent  assignee,  or  party 
claiming  under  him.  Snelgrove  v.  Martin,  2 
M'Cord,  241. 

1028.  The  declarations  of  the  grantor  of  a 
deed,  before  signing,  in  respect  to  lands  that 
mt^ht  possiUy  bs  mcluded  in  the  description, 
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are  admissible  in  evidence.    DinUle  Vf  MarshaUf 
3  Bmn.  587. 

1029.  Declarations  of  a  grantor,  after  execu- 
tion and  delivery  of  a  deed,  are  not  admissible 
against  the  grantee.  Brackett  v.  Wait,  6  Verm. 
411. 

1030.  The  confessions  of  a  grantor,  made  after 
his  conveyance,  tending  to  defeat  his  title,  can- 
not be  given  in  evidence.  Sharp  v.  Wickliffe,  3 
Litt.  10. 

1031.  Declarations  made  by  a  party,  subse- 
quent to  a  sale  or  transfer  of  property  by  him, 
which  go  to  take  away  a  vested  right,  are  inad- 
missible as  evidence.  Brashear  v.  Burton,  3 
Bibb,  9. 

1032.  Subsequent  declarations  by  a  party 
to  a  sale  or  transfer  of  property,  which  go  to 
take  away  a  vested  right,  are  not  admissible 
evidence.  Phanix  .v.  Ingraham,  5  Johns. 
412. 

1033.  Evidence  of  the  declarations  of  one,  who 
has  given  a  deed  with  warrantv,  cannot  be  re- 
ceived to  support  a  title  deducea  from  such  per- 
son, though  the  declarations  were  made  m 
artieulo  mortis.  Jackson  v.  Vredenhergh,  1 
Johns.  159.  But  they  are  admissible  to  show  in 
what  character,  or  with  what  intent,  such  per- 
son entered  and  held  possession  of  the  land.  ih. 

1034.  Declarations  of  a  tenant,  or  party  in 
possession,  tending  to  support  his  title,  are  not 
admissible  in  evidence.  Miter,  if  they  be  against 
his  title.     Waring  v.  Warren,  1  Johns.  340. 

1035.  Evidence  of  acts  done  and  declarations 
made  by  the  claimants  of  land,  after  a  possession 
of  30  years  by  one  of  them,  is  admissible  to 
show  that  such  possession  was  not  adverse. 
Church  V.  Burghardt,  8  Pick.  327. 

1036.  The  declarations  of  a  person  in  posses- 
sion of  land,  as  to  his  title,  are  admissible  evi- 
dence against  him,  and  all  persons  claiming  un- 
der him.    Jackson  v.  Bard,  4  Johns.  230. 

1037.  The  admissions  of  a  person,  as  to  the 
person  from  whom  he  derived  possession,  made 
after  he  has  abandoned  the  possession,  are  inad- 
missible in  evidence  between  the  parties.  May 
V.  Jones,  4  Litt.  21. 

1038.  The  declarations  of  a  person  occupying 
land,  under  an  absolute  deed  from  a  former  owner, 
are  not  admissible,  in  a  suit  between  other  parties, 
to  show  the  nature  and  extent  of  such  occupa- 
tion.    HiUhouse  V.  Dunning,  7  Conn.  139. 

1039.  Evidence  of  what  a  party  to  a  ft'aud- 
ulent  conveyance,  and  not  a  partv  in  the  suit, 
has  acknowledged,  held  not  admissible  in  evi- 
dence. Woodruff  r.  Whittlesey,  Kxrhy,^.  Nor 
can  the  characters  of  the  parties  to  the  convey- 
ance, for  honesty,  be  inquired  into.  ih. 

1040.  The  declarations  of  a  former  owner  of 
part  of  a  tract  of  land,  under  whom  the  plaintiff 
claimed  all  his  title,  are  admissible  to  show  the 
extent  of  the  plaintiff's  claim.  Weidman  v. 
Kkor,  4  S.  <&  R.  174. 

1041.  The  confession  of  a  party  to  a  real  ac- 
tion, that  he  had  previously  convened  his  right 
in  the  premises,  is  inadmissible  in  evidence. 
Barnard  v.  Pope,  14  Mass.  434. 

1042.  The  declarations  of  a  grantor,  made  at 
the  time  when  he  occupied  the  land,  and  when 
no  controversy  existed  respecting  it,  (which 
declarations  were  inconsistent  with  the  claim  of 
the  grantee,)  were  held  inadmissible  to  defeat 
his  title,  even  after  the  death  of  the  grantor 
and  all  of  the  subscribing  witnesses  to  the  deed. 
Bartlet  v.  Ddprat,  4  Mass.  702.  Clarke  v.  Waite^ 
12  Mass.  439.  So  the  declarations  of  the  grantor 
are  inadmissible  in  evidence  to  prove  the  deed 
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fr&ndttlent,  unless  other  circamstances  of  fraad 
be  previously  proved.  Alexander  t.  Gould,  1 
Mass.  165. 

1043.  The  declarations  of  a  prantor,  showing  a 
fraudulent  design  at  the  time  of  making  a  con- 
veyance,  but  in  the  absence  of  the  mntee,  are 
not  admissible,  unless  fraud  is  first  shown  in  the 
grantee  or  a  trust.  Reiekmrt  t.  OuMotj  5  Binn. 
109. 

1044.  The  conduct  and  declarations  of  a 
grantor,  before  the  conyejanee,  respecting  the 
•state  conveyed,  and  tending  to  prove  a  fraud- 
ul<mt  intention  on  his  part  to  defeat  his  creditors, 
are  proper  evidence  to  be  submitted  to  a  jury, 
upon  an  inquiiy  into  the  validity  of  such  convey- 
ance by  a  creditor  who  alleges  it  to  be  frtiud- 
ulent     J?rtd;ge  v.  Egglerton,  14  Mass.  245. 

1045.  Where  the  grantor  of  land,  having  ob- 
tained possession  surreptitiously  of  the  deed 
fit>m  the  ffrantee,  reconveyed  the  same  to  a  third 
person,  who  had  knowledge  of  the  first  convey- 
ance, the  declarations  or  the  second  grantee, 
previous  to  the  second  conveyance,  were  held 
admissible  in  an  action  by  the  heir  of  the  first 

fantee  against  the  second.     Dams  v.  Spooner, 
Pick.  ^ 

1046.  The  admission  of  the  assignor  of  a  note, 
made  after  the  assignment,  is  not  evidence  in  a 
suit  brought  by  the  assignee  gainst  the  maker. 
BartUtt  V.  MarMkaU,  2  Bibb,  4^. 

1047.  In  an  action  by  the  indorsee  of  a  nego- 
tiable note  against  the  maker,  the  declarations  of 
the  indorser  are  not  admissible  in  evidence  to 
defeat  the  action,  although  it  appears,  by  the  ad- 
mission of  the  plaintiff,  that  the  indorser  retains 
an  interest  in  the  note.  Butler  v.  Damons  15 
Mass.  223. 

.  1048.  Declarations  of  the  payee  of  a  note,  be- 
fore be  has  indorsed  it,  when  he  alone  is  inter- 
ested, and  against  his  interest,  are  admissible 
evidence;  but  his  declarationB  after  indorse- 
ment, which  go  to  affect  the  interest  of  third 
Ersons,  are  inadmissible.  Crayton  v.  Collins^  2 
•Cord,  457. 

1049.  The  declarations  and  acte  of  a  vendor, 
as  to  the  ownership  of  property  conveyed  by  him, 
are  not  admissible  as  evidence  to  defeat  the  right 
c^the  vendee.    JfKenxie  v.  Hunt,  1  Port.  37. 

1060.  The  declarations  of  a  vendor  of  a  chat- 
tel, made  after  the  sale,  are  good  evidence 
against  the  vendee,  if  they  accord  with  the  ac- 
fcnowledgmente  of  the  vendee  himself,  previous- 
ly made.     Hunter  r,  Janes,  6  Rand.  541. 

1051.  Statemento  of  a  vendor,  after  he  has 
parted  with  his  interest  in  the  property,  are  not 
evidence  against  the  vendee,  or  an  after  pur- 
chaser.    Bullard  v.  Billings,  2  Verm.  309. 

1052.  In  an  action  by  the  payee  against  one 
who  indorsed  a  promissory  note  at  the  time  of 
tto  inception,  as  a  promisor,  the  admissions  of  the 
maker  are  not  admissible  against  such  indorser. 
Baker  v.  Brig^s,  8  Pick.  IfSi. 

1063.  Admissions  made  by  a  person,  after  he 
has  parted  with  his  interest  in  a  bond  or  note, 
cannot  be  given  in  evidence  in  prejudice  of  the 
assignee.     CUaveland  v.  Davis,  3  Mis.  331 . 

lfe4.  The  declarations  of  a  grantor,  made  at 
the  time  when  he  occupied  the  land,  and  when 
no  controversy  existed  respecting  it,  Twhich  dec- 
larations were  inconsistent  with  Qie  claim  or  title 
of  the  grantee,)  were  held  inadmissible  to  defeat 
his  title,  even  after  the  death  of  the  grantor  and 
all  the  subscribing  witnesses  to  the  deed.  Bart- 
let  V.  Ddprat,  4  Mass.  702.  Clarke  v.  WaiU,  12 
Mass.  439.  So  the  declarations  of  the  grantor 
!__ji__._  .,^,.  in  evidence  to  prove  the  deed 


fitiudulent,  unless  other  circumstances  of  fiuud 
be  previously  proved.  Alexander  v.  Gould,  1 
Mass.  165. 

1055.  Upon  the  trial  of  a  writ  of  right,  the  ten- 
ant  gave  in  evidence  a  deed  conveying  tne 
premises  from  the  demandant  to  a  third  person, 
in  order  to  disprove  the  demandant's  right  to  re- 
cover ;  and  evidence  was  also  offered  to  show 
that,  previous  to  this  conveyance,  the  tenant  had 
verbally  admitted  the  demandant's  title  as  tenant 
in  common  with  him,  though  he  had,  after  the 
conveyance,  denied  it,  claiming  to  hold  the 
whole.  The  latter  declarations,  made  after  the 
conveyance,  the  judge  instructed  the  jury  to 
disregard.  And  for  Uiis  cause  a  new  trial  was 
granted,  the  evidence  being  proper  for  them  to 
consider,  as  tending  to  show  the  intent,  and 
evince  the  character,  of  his  previous  occupancy. 
Sewall  V.  SewaU,  8  Greenl.  194. 

1056.  Declaration  by  a  party  of  an  intention 
merely  to  do  a  certain  act,  is  not  admissible 
against  him,  except  in  connection  with  evidence 
tending  to  show  that  he  actually  did  it.  Bui- 
lock  V.  Beaek,  3  Verm.  73. 

1057.  Any  act  or  declaration  of  either  party 
connected  with  a  transaction,  whether  prior  or 
subsequent  thereto,  may  be  given  in  evidence  to 
show  what  the  agreement  was ;  but  the  mere 
impression  or  understanding  of  one  of  the  par- 
ties, not  communicated  to  'the  other,  will  not 
justify  the  inference,  by  a  jury,  that  the  under- 
standing of  the  other  party  was  the  same.  Mur 
ray  v.  Betkune,  1  Wend.  191. 

1058.  The  declarations  of  a  pQu-ty,  at  the  time 
of  putting  a  tenant  in  possession  of  land,  are 
evidence  m  his  frivor  of  his  intention  in  so  doing. 
Steele  v.  Logan,  3  A.  K.  Marsh.  394. 

1059.  The  declarations  of  the  plaintiff  in  tres- 
pass, that  he  was  not  in  peaceable  possession  of 
the  premises  at  the  time  of  the  alleged  trespass, 
are  aulmissible.  ParlamanT.ParlaTnan,  1  Penn. 
264. 

1060.  In  an  action  for  the  breach  of  a  promise 
to  marry,  the  declarations  of  the  plaintiff,  that 
she  had  promised  to  marry  the  defendant,  made 
long  before  the  suit  brought,  are  good  evidence 
for  the  plaintiff  to  show  the  mutuality  of  the 
contract.    Peppinger  v.  Low,  1  Halst.  384. 

1061.  The  admissions  of  a  party  are  compe- 
tent evidence  only  where  parol  evidence  of  the 
fact,  sought  to  be  shown  by  such  admissions, 
would  be  competent.  Evidence,  therefore,  rest- 
ing in  record,  cannot  be  supplied  by  proof  of 
admissions  of  the  party,  sought  to  be  afiected  by 
such  evidence,  of  the  existence  of  the  facto  ap- 
pearing by  such  records.  WeUand  Canal  Co.  v. 
Hathau>ay,  8  Wend.  480. 

1062.  Evidence  of  the  declaration  of  a  party, 
that  a  witness  introduced  by  him  knew  nothing 
of  the  matter  in  controversy,  is  not  admissible. 
Clarke  v.  Merskon,  1  Penn.  70. 

1063.  In  a  question  relating  to  the  settlement 
of  a  person,  his  declarations  as  to  the  place  of 
his  birth,  or  as  to  his  being  warned  to  leave  a 
town,  are  inadmissible  in  evidence  to  prove  the 
fact.     Braintree  v.  Hingkam,  1  Pick.  245. 

1064.  Where  the  question,  in  the  trial  of  a 
cause,  was  at  what  time  notice  of  an  order  of  the 
court  of  probate  was  put  upon  the  sign-post,  and 
it  appeared  that  the  order  was  prepared  and  dieliv- 
ered  to  the  defendant,  in  the  town  of  W.,  for  the 
purpose  of  being  placed  on  the  sign-post  in  the 
town  of  P.  on  the  10th  of  December,  the  day 
the  order  was  made ;  and  that  the  defendant 
came  to  a  store  in  P.  about  the  middle  of  that 
month,  with  a  written  paper  in  his  hand,  oallod 
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for  nails  for  the  purpoae  of  fixing  it  apon  the 
sign-post,  and  then  said,  that  snch  paper  was  the 
notice  in  question ;  and  such  notice  was  after- 
wards seen  and  read  on  such  sign-post ;  it  was 
held,  that  evidence  of  what  the  defendant  said 
while  in  the  act  of  inquiring  for  nails,  and 
posting  the  paper,  was  admissible  as  part  of  the 
res  gesttt,  showing  the  character  of  the  acts  in 
which  he  was  then  engaged.  Wooden  v.  Cotolta^ 
11  Conn.  292. 

1065.  Where  the  declarations  of  the  plaintiff, 
when  a  witness  in  another  case,  were  shown  as 
admissions  against  his  present  claim,  the  testi- 
mony of  the  commissioners  who  took  his  depo- 
sition is  admissible  to  show  that,  at  the  taking 
of  his  deposition,  he  ms(de  statements  explaining 
such  admissions,  which  they  did  not  include  in 
it,  as  being  irrelevant.  Boardman  v.  Wood^  3 
Verm.  570. 

1066.  On  a  snrs  faciag  by  W.  against  S.,  a 
terre'tetuaU  of  D.,  he  pleaded  that  D.  was  not 
seixed  of  the  land,  du;.  Evidence  was  offered  of 
a  grant  for  the  land,  issued  in  1764  to  R.,  and  a 
deed  from  O.  to  S.  in  1803 ;  that  D.  cleared  a 
part  of  the  land,  and  built  a  dwelling-house 
thereon,  and  lived  therein  24  or  25  years ;  and 
that  he  declared,  when  he  first  took  possession, 
that  he  had  rented  the  land  of  S.  C.  It  was  also 
proved,  that  D..paid  rent  for  the  land  to  S.  C, 
before  it  was  cleared,  for  seven  or  eight  years. 
Held,  that  the  declarations  of  D.  were  admissible 
in  evidence,  and  that  W.  was  not  entitled  to 
xeeover.     WAsttr  v.  Saunders^  4  Har.  Sl  J.  287. 

1067.  The  declarations  of  a  party,  interested 
in  the  matter  in  controversy,  if  made  at  a  time 
when  he  had  no  interest,  are  not  admissible 
against  him.     Burton  v.  Scott^  3  Rand.  399. 

1068.  In  an  action  upon  an  account  stated  by 
the  plaintiff,  but  not  signed  by  the  defendant,  it 
was  held,  that  the  amount  might  be  proved  by 
the  acknowledgment  of  the  defendant.  Vtnal 
V.  BvrraZ,  16  Pick.  401. 

1069.  In  an  action  on  a  written  agreement, 
evidence  of  def:larations,  made  by  the  defendant 
at  the  time  of  executing  it,  is  not  admissible. 
W%s8on  V.  Carroll  J  Minor,  251. 

1070.  A  person  through  whom  a  party  claims 
title  is  not  identified  with  that  party,  in  such 
sense  as  to  make  his  declarations  evidence 
against  the  party.  FUek  v.  Chapman,  10 
C^nn.  8. 

1071L.  The  declarations  of  a  surveyor,  which 
eontradict  his  official  return,  are  not  evidence. 
BM^d^my  v.  Howell,  6  Pet.  498. 

107S.  A,  having  delivered  wool  to  B  to  be 
manuFactured,  called  on  him  to  ascertain  what 
progre*s8  had  been  made,  and  B  showed  htm 
wool,  ^arn,  &c.,  which  he  said  belonged  to  A. 
In  trover  against  C,  who  attached  the  wool,  dbc, 
as  the  property  of  B,  it  was  held,  that  this  dec- 
laration of  B,  who  afterwards  absconded,  was 
admissible  as  part  of  the  res  gtsUt,  to  prove  that 
the  wool,  du:.,  were  the  property  of  A.  Pool  v. 
Bridges^  4  Pick.  378. 

1073.  If  a  proprietor  of  slaves  deliver  them  to 
another,  who  thereupon  claims  them  as  sold,  any 
declaraUons  made  by  the  former,  afler  such  deliv- 
ery of  possession,  and  not  in  the  presence  of  the 
latter,  are  not  admissible  as  evidence,  in  opposi- 
tion to  such  claim.    Givens  v.  Manns,  6  M unf.  1 91 . 

1074.  Admissions  of  persons,  not  parties  to  the 
suit,  though  equally  interested  with  the  parties, 
are  not  evidence.      Hamlin  v.  Fiiek,  Kirby,  174. 

1075.  The  declarations  of  third  persons,  in 
generaiy  are  waly  admissible  to  prove  pedigree, 
reputation,  prescription,  and  custom.     Braintree 


V.  Hinghamj  1  Pick.  245.  They  are  not  admis« 
sible  to  prove  that  a  person  was  warned  to 
leave  a  town,  pursuant  to  the  provincial  act  of  4 
W.  &  M.  c.  13.  t*. 

1076.  The  rule  admitting  evidence  of  the  dec- 
larations of  a  third  person,  made  in  the  presence 
of  a  partv,  and  affecting  his  interest,  is  not  to  be 
extended  to  include  declarations  made  before 
such  interest  was  acquired  or  known  by  the  par- 
ty to  exist.  Ware  v.  Ware,  8  Greenl.  42.  Thus 
a  conversation  between  other  persons,  affirming 
the  sanity  of  a  testator,  had  in  the  presence  of 
the  executor,  without  his  dissent,  the  testator 
being  still  alive,  and  it  not  appearing  that  the 
executor  then  knew  that  he  was  appointed  to 
that  office,  or  that  the  will  was  made,  are  not 
admissible  against  the  validity  of  the  will  when 
offered  for  probate  by  the  executor,  ib.  Upon 
the  trial  of  such  issue,  the  opposing  party  offered 
to  read  in  evidence  the  letters  of  a  stranger  who 
was  proved  to  be  insane,  for  the  purpose  of 
showing  that  insane  persons  might  rationally 
write  and  converse  on  some  subjects ;  but  such 
proof  was  held  inadmissible,  ib. 

1077.  In  an  action  for  the  breach  of  warranty 
of  the  soundness  of  a  slave,  the  declarations  of 
the  slave,  by  which  the  disease  was  detected, 
were  held  to  be  admissible  evidence,  as  induce- 
ment, and  from  the  necessity  of  the  case.  Gray 
V.  Young,  Harper,  38. 

1078.  The  remark  of  a  mother,  that  land,  (to 
which  she  had  the  better  title)  was  the  place  of 
her  daughter,  should  not  be  construed   into  an 
admission  of  an  adverse  title  in  the  daughter 
Ross  V.  Garrison,  1  Dana,  35. 

1079.  The  acts  and  declarations  of  a  person 
under  whom  a  party  claims,  while  in  possession, 
respecting  the  boundary,  are  good  evidence  to  go 
to  the  jury,  on  the  question  of  boundary.  Toun- 
send  V.  Johnson,  2  Penn.  706. 

1080.  The  defendant,  in  trespass  quare  clausum, 
justified  under  a  claim  of  title  in  C,  under  whom 
he  entered,  and  did  the  acts  complained  of.  The 
title  depended  upon  the  place  of  the  dividing 
line  between  the  plaintiff  and  G. ;  and  the  plain- 
tiff offered  the  declarations  of  C,  made  while 
he  was  in  the  occupation  of  the  land,  claiming 
to  be  owner,  to  show  where  such  line  was. 
Held,  that  as  C.  was  identified  in  interest  with 
the  defendant,  such  declarations  were  admissible 
against  him,  although  C.  was  alive.  Deming  v. 
Carrington,  12  Conn.  1.  And  where  it  appeared, 
in  such  case,  that  while  C.  was  in  possession, 
the  adjoining  proprietor,  wishing  to  dig  a  ditch 
in  the  dividmg  line,  inquired  of  C.  where  tho 
line  was ;  that  C.  pointed  out  the  place  to  him  ; 
that  he  du?  a  ditch  there  ;  and  that  0.  aflerwards 
told  him  that  he  had  seen  such  ditch,  and  it 
was  in  the  line ;  it  was  held,  that  C.  thereby  par- 
ticipated in  the  act  of  digging  the  ditch,  and  his 
declarations  accompanying  such  act  were  admis^ 
sible,  as  part  of  the  res  gestm.  ib. 

1081.  In  detinue  for  certain  property,  declara- 
tions of  a  mortgagee  of  such  property,  under 
whom  the  defendant  claims,  that  such  mortgagt 
has  been  paid  off,  were  held  admissible  evidence 
on  the  part  of  the  plaintiff.  Walthol  v.  Johnson, 
2  Call,  275. 

1082.  Where  M.  had  conveyed  goods  to  C, 
who  aflerwards  sold  them  to  H.,  it  was  held,  in 
a  suit  between  H.  and  the  creditors  of  M.,  who 
attached  the  goods  as  his,  that  the  declara* 
tions  of  C,  made  two  months  before  the  sale 
from  M .  to  him,  were  admissible  in  evidence  to 
impeach  the  consideration  of  the  former  convey- 
ance.   Hale  V.  Smith,  6  Greenl.  416. 
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1063.  In  an  aetioii  of  detinue  for  a  sUve,  the 
deeUiations  of  the  peraon  of  whom  the  defend- 
ant parehaaed  the  alaye,  made  befoie  and  at  the 
time  of  the  sale,  and  also  the  declarations  of  the 
Tendor*B  wife,  made  at  the  time  t^  the  sale,  axe 
admissible,  in  favor  of  the  plaintiff.  Cmrrid  ▼. 
Early,  4  Bibb,  270. 

1044.  The  declarations  of  a  mortgagor,  made 
before  the  execution  of  the  mortgage  deed,  in 
the  presence  of  strangera,  relatire  to  bis  indebt- 
edness to  the  mortagee,on  a  settlement  between 
them,  are  not  evidence  in  a  snit,  to  which  the 
mortgagor  b  not  a  party  or  privj,  in  support  of 
the  mortgagee's  title.  Cook  v.  Sioon^  5  Conn. 
J 40.  But,  where  the  question  was,  whether 
there  was  a  settlement  between  the  parties  to  a 
mortgage  deed  at  the  time  of  its  execution,  and 
what  was  the  result  of  it,  the  declarations  of  the 
mortgagor,  before  the  execution  of  the  deed, 
made  in  the  presence  of  the  mortgagee,  while 
they  were,  apparently,  in  the  act  of  settlement, 
with  the  books  before  them,  relative  to  such  set- 
tlement and  result,  were  held  to  be  admissible 
as  part  of  the  res  gesUt.  ib, 

1085.  In  trespass  for  goods  taken  away,  proof 
that  the  person  of  whom  the  plaintiff  bought 
the  goods  was  heard  to  say,  before  the  institu- 
tion  of  the  suit,  that  when  he  sold  them  they 
belonged  to  the  plaintiff,  is  not  admissible  evi- 
dence against  the  plaintiff.  Vaugkon  v.  fVink- 
Ur,  4  Munf  136. 

1086.  The  declarations  of  a  wife,  in  relation 
to  mattera  done  under  her  direction,  while  acting 
as  agent  of  the  husband,  are  evidence  against 
him.     Pickering  v.  Pickering,  6  N.  Hamp.  120. 

1087.  Evidence  of  the  wife*s  confessions, 
made  subsequent  to  the  marriage,  of  a  debt  due 
bv  her  previous  to  the  marriage,  are  inadmissi- 
ble, to  charge  the  husband.  Ross  v.  Winners,  1 
HalBt.  366. 

1088.  In  a  real  action  bv  husband  and  wife,  to 
recover  possession  of  land  claimed  in  her  right, 
evidence  of  the  wife's  declarations,  made  during 
coverture,  was  held  not  to  be  admissible  for  the 
defendant.     White  v.  Holman,  3  Fairf.  157. 

1089.  The  confession  of  one  defendant  is  no 
evidence  against  his  co-defendant.  Bank  of 
Kentucky  v.  JfWUliams,  2  J.  J.  Marsh.  256. 

1090.  Where  there  is  a  community  of  interest 
and  design,  the  declarations  of  one  of  the  parties 
are  evidence  against  the  rest ;  and  this  rule  is  not 
confined  to  cases  of  civil  contract.  Snyder  v. 
Laframoise,  Breese,  268. 

1091.  In  an  action  against  two  or  more  de- 
fendants on  a  joint  contract,  the  confession  of 
one  of  the  derendants  is  evidence  against  all. 
Martin  v.  Root,  17  Mass.  222. 

1092.  Where  one  of  several  defendants  suffera 
a  default,  and  the  others  plead  to  the  action,  the 
confessions  of  the  former  may  be  given  in  evi- 
dence, to  show  the  amount  of  damages.  Bost- 
wick  V.  Lewis,  1  Day,  33. 

1093.  Where  two  creditora  of  the  defendant 
attach  the  same  property,  and  the  second  in 
order  is  admitted  to  defend  against  the  first  suit, 
the  plaintiff  may  give  in  evidence  the  confession 
of  the  debtor,  that  his  demand  is  bona  fide,  and 
for  a  valuable  consideration,  even  if  made 
pendente  lite.  Strong  v.  Wheeler,  5  Pick.  410. 
Lambert  v.  Craig,  12  Pick.  199. 

1094.  In  an  action  on  a  promissory  note,  exe- 
cuted  by  A  and  B  jointiv,  brought  against  B 
only  after  the  discharge  of  A,  under  the  United 
States  bankrupt  law,  it  was  held  that  the  admis- 
sions of  A  were  evidence  against  B.  Howard 
T.  Cobb,  3  Day,  309* 


1095.  Where  a  commnnilr  of  design  is  estah 
liahed,  the  acts  of  each  of  the  parties,  and  theii 
declarations  at  the  time  of  prosecuting  those 
acts,  are  evidence  against  each  other.  CMt  v. 
Eves,  12  Conn.  243.  Therefore,  where  A, 
the  plaintiff,  in  an  execution  against  D,  and  B, 
the  officer  who  executed  it,  entered,  together, 
the  house  in  which  C  resided,  with  intent  to 
remove  C  therefrom,  by  virtue  of  such  process ; 
it  was  held,  that  the  declarations  of  B,  acting 
under  the  direction  of  A,  though  not  made  in 
A's  presence,  were  evidence  against  him.  ih. 

10^.  The  confession  of  one  member  of  a  co- 
partnenhip,  of  anv  fiict  tending  to  bind  the  whole, 
in  a  matter  of  joint  concern,  is  good  evidence 
against  the  whole.  Odiorne  v.  Maxey,  15  Mass.  39. 

1097.  The  admissions  of  one  partner  are  evi- 
dence,  in  an  action  against  the  firm,  although  a 
nolle  prosequi  has  been  entered  against  him. 
Boyce  v.  Watson,  3  J.  J.  Marsh.  498. 

1096.  The  admission  of  a  partner,  aAer  the 
dissolution  of  the  partnerahip,  is  no  evidence 
against  the  firm.  Walker  v.  Duberry,  I  A.  K. 
Alarah.  189. 

1199.  In  an  action  against  partnera  on  a  prom- 
issory  note,  made  by  one  in  the  name  of  the 
firm,  the  confessions  of  that  partner  are  not  ad- 
missible to  prove  the  note  a  partnership  transac- 
tion.    Tuttle  V.  Cooper,  5  Pick.  414. 

1100.  The  confessions  of  individual  membera 
of  a  corporation,  a  party  to  a  suit,  which  con- 
fessions were  not  made  in  the  exercise  of  any 
corporate  duty,  cannot  be  received  as  evidence 
against  the  corporation.  Bank  of  Hartford  v. 
Hart,  3  Day,  491. 

1101.  Where  A  and  B  were  partners  in  trade, 
and  upon  their  dissolution,  B  assigned,  for  value, 
all  his  interest  in  the  partnerahip  effects,  to  A, 
a  court  of  law  will  not  permit  B,  by  hb  mere 
declaration,  made  after  such  assignment,  to  de- 
feat an  action  brought  in  their  joint  names. 
Owings  V.  Low,  5  GiH  &>  Johns.  134. 

1102.  In  an  action  by  one  partner,  after  a  dis- 
solution of  the  partnership  and  an  assignment 
of  the  effects  of  the  partnership  to  his  use,  for 
hardware  sold  and  delivered  to  the  defendant, 
the  defendant  proved  that,  during  the  existence 
of  the  partnership,  one  of  the  partnera  had  in- 
formed the  witness  that  they  had  an  intereat  of 
three  fourths  in  certain  houses  building  by  the 
defendant,  and  that  the  defendant  was  to  take 
hardware  for  that  interest.  The  defendant  then 
proposed  to  prove  that,  in  a  converaation  alter 
the  dissolution,  the  partner,  other  than  the 
plaintiff,  informed  the  witness,  that  the  partnera 
had  taken  an  interest  of  three  fourths  of  a  boose 
in  the  houses  aforesaid,  and  that  they  were  to 
give  the  defendant  the  hardware,  for  which  the 
suit  was  brought,  for  such  interest.  Held,  that 
the  testimony  was  incompetent,  ih.  Declara- 
tions of  a  partner,  made  after  dissolution,  can- 
not, of  themselves,  establish  a  contract  against 
his  copartner,  ih. 

llOo.  In  an  action  of  assumpsit  against  A  and 
B,  as  partners,  they  pleaded  that  the  promise,  if 
any,  was  made  by  A  and  B,  jointly  with  one  C, 
and  not  by  A  and  B,  &c.  Held,  that  the  decla- 
rations of  A  and  B,  or  of  C,  were  not  admissihle 
in  evidence  to  support  the  plea.  Stoeeting  ▼. 
Turner,  10  Johns.  216. 

1104.  In  an  action  against  A,  B,  and  C,  as  se- 
cret partners,  the  declarations  and  acts  of  A, 
though  evidence  to  show  that  he  considered 
himself  a  secret  partner  with  B  and  C,  are  not 
admissible  to  implicate  or  charge  B  as  a  partner. 
Whitney  v.  Ferris,  10  Johns.  66. 
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1105.  After  the  dlMolation  of  a  partnership 
between  an  actiye  and  a  dormant  partner,  an 
action  for  the  balance  of  an  aecoont  was  brought 
afainst  both,  in  which  the  dormant  partner 
pleaded  payment,  and  the  active  partner  was 
defaa'ted.  It  was  held,  that  an  admission,  made 
after  the  dissolution  of  the  partnership,  by  the 
actire  partner,  that  such  balance,  in  consequence 
of  a  mistake,  had  not  been  paid,  was  competent 
eyidence.     Bridge  y.  Gray,  14  Pick.  55. 

1106.  The  declarations  of  one  copartner,  made 
after  the  dissolution  of  the  copartnership,  con- 
eeming  facts  which  transpired  previous  to  that 
event,  are  admissible  evidence  for  the  plaintiff, 
in  an  action  against  all  the  members  of  the 
eopartnership.    Parker  v.  Merrill,  6  Greenl.  41. 

1107.  Where  proof  of  the  admission  of  an 
alleged  partner  was  offered  to  be  shown,  it  was 
held,  that  it  was  the  province  of  the  judge,  and 
not  of  the  jury,  to  pass  upon  the  fact,  whether 
he  was  such  partner  or  not.  Harris  v.  Wilson,  7 
Wend.  57. 

1108.  Evidence  of  the  admission  of  one  of 
the  defendants,  in  a  joint  action  of  debt  against 
them,  is  legal  and  admissible,  to  support  the 
action  against  the  other  defendant.  Law  v. 
Boieier,  4  Bar.  &,  M'Hen.  346. 

1109.  A  and  B  were  tenants  in  common  of  a 
quantity  of  cheese.  B,  without  the  consent  of  A, 
sold  the  cheese  to  C.  A  demanded  of  C  his 
share  of  the  cheese,  or  payment  therefor,  which 
C  refused.  .A  then  told  C  that  he  must  pay 
nobody  for  the  cheese  but  him,  to  which  C 
replied,  that  there  would  be  no  difficulty  about 
it.  In  an  action  of  account,  brought  by  A 
against  C,  it  was  held,  that  evidence  of  the 
commn n ications  between  them  was  admissible, 
as  showing  that  the  sale  was  authorized  or 
ratified  by  A,  and  acquiesced  in  by  B,  and  that, 
C  consequently  becoming  tenant  in  common 
with  A,  the  action  was  sustainable.  Oviatt  v. 
Sage,  7  Conn.  95. 

1110.  The  confessions,  or  admissions,  of  one 
tenant  in  common  are  not  evidence  against  his 
eo-ti*nant.     Dan  v.  Brovm,  4  Cow.  483. 

1111.  What  one  co-obligor  has  said,  who  is 
not  sued,  cannot  be  admitted  in  evidence  against 
the  other.    Mel  v.  Forgue,  1  Root,  502. 

1112.  In  a  suit  for  contribution  by  one  obligor, 
en  a  note,  who  has  paid  the  same,  against  his 
co-obligor,  the  confessions  of  the  obligee,  that 
the  defendant  had  paid  him  a  part  of  the  note, 
are  not  evidence.  Thomas  v.  JTurmas,  2  J.  J. 
Marsh.  60. 

1113.  The  admissions  of  one  of  several  joint 
makers  of  a  promissory  note,  that  the  note  was 
justly  due,  are  evidence  against  all.  Bound  v. 
LatkTop,  4  Conn.  336. 

1114.  An  admission  of  one  of  several  grantors, 
as  to  the  execution  and  contents  of  a  deed,  is 
admissible  evidence  where  a  party  claiming 
under  such  deed  has  entitled  himself  to  give 
secondary  proof,  on  the  ground  of  the  deed 
bein^  lost  or  destroyed.  Jackson  v.  Vail,  7 
Wend.  125. 

1115.  In  an  action  for  work  and  labor  per- 
formed for  the  defendant  by  the  plaintiff,  while 
he  was  a  minor,  declarations  of  the  mother,  the 
only  parent  of  the  plaintiff,  that  she  sent  the 
plaintiff  to  serve  the  defendant,  under  an  agree- 
ment that  the  plaintiff  was  to  serve  for  his  food 
and  clothing,  are  not  admissible  evidence  for  the 
defendant.    Berry  v.  Waring,  2  Har.  &  Gill,  103. 

1116.  The  declarations  of  a  merchant's  clerk, 
made  to  a  notary  public,  cannot  be  admitted  in 
•videnoe  to  show  who  was  the  holder  of  a  note, 


unless  such  declarations  were  immediately  con- 
nected  with  the  solemnity  of  protesting.  Burt 
V.  Gioinn,  4  Har.  Sl  J.  507. 

1117.  In  a  conversation  between  two  parties, 
some  time  after  making  a  verbal  contract,  one 
stated  one  of  the  terms  of  the  contract,  and  the 
other  did  not  dissent.  This  was  held  to  be  suf- 
ficient proof,  as  to  the  point  asserted,  to  author- 
ize a  new  trial,  when  the  jury  had  rendered  a 
verdict  contrary  to  this  point.  Wells  v.  Dray^ 
ton,  1  Rep.  Con.  Ct.  111. 

1118.  If  two  ]>ersons  combine  to  effect  a  given 
object,  in  an  action  against  one  of  the  conteder- 
ates,  the  declarations  of  the  other,  who  is  not  a 
party  to  the  suit,  may  be  given  in  evidence,  as 
part  of  the  res  gesUs,  Clayton  v.  Jinthonu  6 
Rand.  285. 

1119.  In  an  action  of  trover,  by  the  trustees 
of  insolvent  debtors,  in  order  to  prove  the  con- 
templated or  apprehended  insolvency  of  the 
debtors,  at  the  time  of  their  transfer  to  the  de- 
fendants, the  plaintiffs  offered,  in  evidence, 
certain  declarations  of  one  of  the  insolvents,  a 
short  time  prior  to  the  transfer,  relative  to  the 
pecuniary  embarrassments  of  the  firm,  and  also 
certain  entries  in  their  day-books,  for  the  pur- 
pose of  showing  that  they  were  dispossessing 
themselves  of  Uieir  property  generally,  with  a 
view  to  becoming  insolvent ;  and  to  enable  the 
jury  to  ascertain  the  time  when  such  view  or 
expectation  originated.  Held,  that  the  evidence 
was  admissible  as  part  of  the  res  gestit.  Kolb  v. 
WkUely,  3  Gill  &  Johns.  188. 

1120.  Declarations,  by  a  person,  respecting  a 
girFs  right  to  freedom,  made  while  his  daughter 
held  the  girl  as  his  bailee,  are  evidence,  in  the 

girl's  suit  for  freedom,  against  a  purchaser  from 
le  daughter  or  her  husband.     Gentry  v.  JfMin- 
nis,  3  Dana,  382. 

1121.  A  person  who  has  had  possession  of 
slaves  more  than  five  years  before  the  date  of  a 
deed  of  emancipation  from  another,  who,  previ- 
ously, was  their  owner,  has  a  right,  in  defence 
of  their  claim  for  freedom,  to  prove,  by  the  ac- 
knowledgment of  such  owner,  made  before  the 
execution  of  the  deed,  or  by  any  other  legal  ev- 
idence, that  such  possession  of*^  his  was  adverse 
to  the  claim  of  such  owner ;  but  not  by  any  ac- 
knowledgments made  after.  Givans  v.  Manns,  6 
Munf.  191. 

1122.  The  declarations  of  the  ancestor,  under 
whom  a  petitioner  for  freedom  derives  his  free- 
dom, are  eyidence  against  such  petitioner,  and 
are  not  within  the  Maryland  act  of  1717,  c.  13. 
^oZAnny  v.  Pratt,  5  Har.  &,  J.  51. 

1123.  The  declarations  of  a  person,  now  de- 
ceased, who,  at  the  time,  held  the  mother  of  a 
petitioner  for  freedom  in  slavery,  that  she  was 
a  slave,  were  held  inadmissible  in  evidence. 
WaUs  V.  Hemsley,  4  Har.  &  J.  243. 

1124.  Where  a  party  claimed  lands  by  deed  ex- 
ecuted under  an  alleged  power  of  attorney  from 
the  owner,  it  was  held,  in  an  action  of  ejectment 
for  the  land,  that  he  might  give  in  evidence,  in 
proof  of  the  power,  the  declarations  of  such 
owner  that  such  power  was  valid,  and  as  al- 
leged in  the  deed,  and  that  it  had  been  lost  or 
destroyed  \  such  declarations  being  made  previ- 
ous to  the  accruing  of  the  defendant's  interest. 
Corbin  v.  Jackson,  14  Wend.  619.  In  such  case, 
the  party  is  not  bound  to  call  the  constituent 
himself  to  testify  as  a  witness,  but  may  rely 
upon  his  declarations,  ib. 

1125.  In  an  action  by  the  payee  against  the 
drawer  of  a  bill  not  accepted,  the  declarations 
of  the  drawee,  made  at  the  time  of  presenting 
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the  bill,  that  he  hod  no  fbndfl  of  the  drawer  in 
h*i«  hands,  are  not  admiaaible  in  evidence ;  the 
drawee,  in  such  cajw,  not  being  the  aj?ent  of  the 
drawer.     Carle  r.  White^  9  Greenl.  IM. 

1126.  Declarations  made  by  a  sheriff,  previ- 
ous to  the  day  of  sale  of  property  taken  by  him 
under  execution  and  sold,  that  the  sale  would  be 
fraudulent,  held  to  be  inadmissible  evidence 
before  a  jurv ;  and  such  declarations  in  the  gen- 
eral do  not  invalidate  the  title.  Kean  v.  Jfetoellf 
2  Mis.  9. 

1137.  After  the  dissolution  of  a  partnership 
between  an  active  and  a  dormant  partner,  an  ac- 
tion for  the  balance  of  an  account  was  brought 
against  both,  in  which  the  dormant  partner 
pleaded  payment,  and  the  active  partner  was 
defaulted.  It  was  held,  that  an  admission,  made 
after  the  dissolution  of  the  partnership,  by  the 
active  partner,  that  such  balance,  in  consequence 
of  a  mistake,  had  not  been  paid,  was  competent 
evidence.     Bridge  v.  Oray,  14  Pick.  55. 

11S8.  The  declaration  of  an  indorser  of  a  note, 
that  the  maker  of  the  note  has  told  him  that  pay- 
ment of  the  note  had  been  duly  demanded  of 
him,  is  not  evidence  that  such  a  demand  has 
been  made.     Tower  v.  Durdl,  9  Mass.  332. 

1129.  An  admission,  by  the  party  liable  upon 
a  sealed  bill,  of  a  balance  due  on  it,  is  not  an  ac- 
knowledgment of  its  execution ;  and,  if  it  were, 
would  not  obviate  the  necessity  of  proving  that 
fact  by  the  subscribing  witness,  or  accounting 
for  his  absence.  Hogland  v.  Sebring^  1  South. 
105. 

1130.'  On  a  plea  in  abatement  because  another 
was  not  joined  with  the  defendant,  evidence 
that  such  other  person  had  confessed  himself  to 
be  joint  owner  with  the  defendant,  is  inadmissi- 
ble. He  may,  however,  be  permitted  to  testify 
to' the  fact  himself,  if  he  desires.  Starrs  v.  Wet- 
more^  Kirby,  203. 

1131.  An  admission,  by  a  party  to  an  appeal 
from  a  decree  proving  a  will,  that  others  inter- 
ested in  the  estate  are  to  pay  part  of  the  ex- 
penses of  the  appeal,  is  sufficient  to  make  their 
acts  and  declarations  evidence  against  such  par- 
ty.    HambUu  v.  HambleU,  6  N.  Hamp.  333. 

1132.  Where  it  becomes  material,  on  the  trial 
of  a  cause,  to  show  want  of  due  diligence  in  the 
service  of  a  former  attachment,  evidence  of 
answers  given  by  strangers  to  inquiries  made  by 
the  officer  respecting  the  debtor,  are  admissible. 
Phelps  V.  Foot^  1  Conn.  387. 

1133.  H.  applied  to  the  cashier  of  a  bank  for 
delay  of  payment  of  a  note  he  had  given  the  bank, 
and  his  proposition,  in  writing,  was  submitted  to 
the  directors.  The  cashier  informed  H.  that  his 
proposal  was  accepted,  and  the  delavwas  given. 
It  was  held,  that  the  declarations  or  the  cashier 
to  H.  were  not  evidence  of  what  the  terms  of  the 
contract  were.  Bank  of  Grafton  v.  Woodward^  5 
N.  Hamp.  301. 

1134.  In  an  action  to  recover  the  value  of 
property  which  had  been  taken  under  an  ex- 
ecution against  A,  by  a  person  claiming  to  have 
purchased  the  property  of  A,  evidence  of  a  con- 
versation between  the  plaintiff  and  A,  in  which 
the  previous  sille  was  admitted,  was  held  incom- 
petent evidence  of  the  sale.  Taylor  v.  Marshall, 
14  Johns.  204. 

1135.  Duress  having  been  ploaded,  evidence 
of  conversation  and  acts,  before  and  after  the 
supposed  duress,  may  show  the  state  of  mind  in 
which  the  act  was  done.  BUUr  v.  Coffman,  2 
Overt.  176. 

1136.  The  declarations  of  an  officer  concern- 
ing an  attachment,  made  while  employed  about 


another  matter,  and  in  another  place,  were  held 
inadmissible.     Merrill  v.  Sawyer,  8  Pick.  397. 

1137.  The  declarations  of  an  absent  subiMrib 
ing  witness  to  a  deed  are  inadmissible  to  show 
that  it  was  fraudulently  obtained.    Shackelford 
V.  Purket,  1  A.  K.  Marsh.  425. 

1138.  The  recital  of  one  deed  in  another  is  no 
evidence  but  against  the  party  claiming  it.  Mor- 
ris  V.  Vanderen,  1  Dall.  64. 

1139.  A  deed  containing  recitals,  some  oper- 
atin^  for,  and  others  against,  a  grantor,  mast  be 
received  in  evidence  tn  tato,  if  at  all.  Barhovr 
V.  WaUs,  2  A.  K.  Marsh.  290. 

1140.  An  admission,  contained  in  the  recital 
of  a  deed,  of  one  lessor ,«in  an  action  of  ejects 
ment,  is  evidence  against  all  of  them.  Brandt 
V.  KUin,  17  Johns.  ^. 

1141.  The  declarations  of  a  person  exercising 
authority,  that  he  possesses  it^  can  never  be  re- 
ceived as  evidence  of  the  fact  of  his  authority. 
James  v.  Stookey,  1  Wash.  C.  C.  330. 

1142.  In  questions  of  pedigree,  the  declara- 
tions of  aged  and  deceased  members  of  the  fam- 
ily may  be  given  in  evidence.  Elliott  v.  Piersol^ 
1  Pet.  328.  Where  a  controversy  had  arisen 
concerning  the  validity  of  a  deed,  but  no  con- 
troversy was  expected  about  the  heirship,  a  let- 
ter, written,  stating  the  pedigree  of  the  claim- 
ants, is  not  excluded  by  the  rule  of  law  that 
declarations  relating  to  pedigree,  made  jmsC 
litem  motam,  cannot  be  given  in  evidence,  t^. 

1143.  The  declarations  of  a  decea^d  surveyor, 
whose  papers  have  been  burnt,  are  not  evidence 
against  one  claiming  adversely  to  his  survey, 
that  he  made  such  survey  by  order  of  the  pro- 
prietaries, though  the  warrant  of  acceptance 
recited  that  such  survey  had  been  made  under 
such  order.     Bonnet  v.  Devebaugh,  3  Binn.  175. 

1144.  The  declarations  of  deceased  persons, 
where  they  are  part  of  the  res  gestae,  are  admis- 
sible in  evidence.  Van  Deusen  v.  TVcmer,  12 
Pick.  532. 

1145.  The  declarations  of  deceased  persons, 
who  shall  appear  to  have  been  in  a  situation  to 
possess  the  information,  and  not  interested, 
shall,  on  a  question  of  boundary,  be  received  in 
evidence ;  as  may  their  declarations  made  post 
litem  motam,  if  only  repetitions  of  declarations 
made  years  before.  Speer  v.  Coate,  3  M'Cord, 
227. 

1146.  Declarations  of  deceased  persons,  as  to 
the  boundaries  of  lands,  are  not  admissible,  when 
it  appears  that  they  had,  from  their  situation,  an 
interest  to  make  the  declarations.  Shepherd  t. 
Thompson,  4  N.  Hamp.  213. 

1147.  The  declarations  of  the  ancestor  of  the 
lessor  in  ejectment  are  admissible  in  evidence, 
under  the  circumstances  of  corroborative  testi- 
mony, to  establish  a  grant  by  him  to  a  third  per- 
son. MUen  rl  PariM,  3  Ham.  107.  Alitor  of 
co-heirs.  »6. 

1148.  Declarations  of  a  testatrix,  before  making 
her  will,  are  inadmissible  in  evidence  to  vary  its 
legal  construction.   Farrar  v.Awres,  5  Pick.  404. 

1149.  The  admissions  of  an  administrator  who 
is  a  party  to  a  suit  may  be  given  in  evidence  by 
the  opposite  party.  HiJU  v.  Bnekminster,  5  Pick. 
391. 

1150.  The  confessions  of  executors  and  admin- 
istrators are  competent  evidence,  against  them- 
selves, in  any  suit  by  or  against  them  in  their 
representative  character,  ib.  Emerson  v.  Tkomp^ 
son,  16  Mass.  429.  Atkins  v.  Sanger,  1  Pick. 
198. 

1151.  Admissions  made  by  an  administimlor, 
in  a  bill  in  chancery,  are  not  availabk  to  bind  or 
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nSStfii  the  eitate.  CrandmU  v.  CkUltm^  12  Conn. 
365 

1152.  Thed^arationsof  one  of  the  represent- 
ttiyes  of  n  deceased  person  are  not  evidence 
against  another  lepresentatire,  in  a  snit  by  that 
other.     Walkup  v.  PraU,  5  Har.  &,  J.  53. 

]  153.  In  an  attempt  to  set  aside  a  will,  because 
the  testatrix  was  not  of  sound  mind,  and  had 
been  unduly  practised  upon,  evidence  was  ad- 
mitted  of  the  declarations  of  one  of  the  execu- 
tors, who  was  also  a  legatee,  and  one  of  the  par- 
ties to  the  record,  as  to  facts  which  occurred  at 
the  time  of  making  the  will.  Atkina  v.  Sanger^ 
1  Pick.  192. 

1154.  The  acts  and  admissions  of  executors, 
or  eren  a  judgment  against  executors,  are  not 
evidence  against  heirs  or  devisees.  Osgood  v. 
MankaOmn  Co,  3  Cow.  612.  Thus  a  petition,  by 
exeeators^,  to  the  surrogate,  for  a  sale  of  real 
estate  of  their  testatrix,  accompanied  by  a  sworn 
aecoant  of  the  personal  estate,  is  not  evidence 
to  show  the  insolvency  of  the  testatrix  at  the 
time  she  convened  the  real  estate  in  question  to 
her  daughters,  in  an  action  by  creditors  against 
the  heirs,  seeking  to  show  that  such  convey- 
ances were  voluntary  and  fraudulent.  t6. 

1155.  In  an  action  on  a  note  against  an 
administrator  de  bonis  non,  the  question  was, 
whether  the  note  had  been  exhibited  to  the 
executrix  before  the  time  limited  for  the  pres- 
entation of  claims  against  the  estate  had  ex- 
pired. It  wtm  held,  &Mt  the  admissions  of  the 
executrix  were  inadmissible  against  the  de- 
fendant, there  being  no  privity  between  them. 
Pease  v.  Phelps,  10  Conn.  62. 

1156.  In  an  action  of  debt  against  C,  the  ex- 
ecutor of  B,  who  was  the  executor  of  A,  charg- 
ing the  defendant  as  the  executor  of  A,  and 
seeking  a  recovery  out  of  A's  estate,  the  plain- 
tiff ottered  in  evidence  the  admissions  of  B 
that  he  had  assets  of  A.  It  was  held,  that  such 
admissions  were  inadmissible,  and  that,  if  it 
were  proved  that  B  had  assets  of  A,  it  would 
afford  no  legal  presumption  that  such  assets 
came  to  the  hands  of  the  defendant.  Knapp 
V.  Hanfardy  6  Conn.  170. 

1157.  An  admission,  by  one  executor,  that  the 
plaintiff's  debt  is  due  f^om  the  testator,  is  not 
admissible,  in  a  suit  for  the  debt  against  his  co- 
execators,  to  establish  the  original  demand ; 
though  it  would  take  the  debt  out  of  the  opera- 
tion of  the  statute  of  limitations.  Hammon  v. 
Huntley,  4  Cow.  493. 

1156.  In  an  action  against  an  executor,  on  his 
probate  bond,  it  was  held,  that  his  declarations 
and  acts,  before  he  was  executor,  were  inad- 
missible against  him.  PUitU  v.  M^Etoer,  4 
Conn.  544. 

1159.  In  an  action  by  a  sheriff  against  his 
deputy,  the  admission  of  the  deputy,  that  he 
had  received  certain  sums  of  money  on  exe- 
entioias  put  into  his  hands,  as  a  deputy  sheriff, 
was  admitted  in  evidence  without  producing 
the  executions.  Mantz  v.  Collis,  4  Har.  & 
M'Hes.  65. 

1160.  The  confessions  and  declarations  of  a 
genend  deputy  of  the  sheriff,  made  to  the  at- 
torney of  the  plaintiff,  in  answer  to  inquiries 
made  relative  to  an  execution  delivered  to  such 
deputy,  and  while  the  execution  was  in  force, 
are  admissible  to  charge  the  sheriff.  Mott  v. 
Kip  J  10  Johns.  478 

1161.  In  an  action  against  a  sheriff  for  the 
defaalt  of  his  deputy,  ttie  declarations  or  con- 
fessions of  the  deputy  are  competent  and  proper 

in  all  respscts,  as  much  as  if  the  action 


was  against  the  deputy  himself.     Tyler  v.  Vlmerf 
12  Mass.  163. 

1162.  In  an  action  against  the  sheriff  for  the 
misfeasance  of  his  deputy  in  the  service  of  an 
execution,  the  declarations  of  the  deputy  are 
admissible  in  evidence  against  him.  Savage  v. 
Batch,  8  Greenl.  27.  And  where  the  deputy  in 
such  case  had  declared  that  the  execution  credits 
ors  had  engaged  to  indemnify  him,  their  testi 
mony  was  for  this  cause  held  iij^dmissible.  ib. 

1163.  The  declarations  of  a  supercargo  of  a 
chartered  vessel,  accompanying  his  acts,  are  ad- 
missible as  proof  of  the  res  gesUB  in  favor  of  the 
defendant,  whose  i^ent  he  was.  Higgins  v. 
Solomon,  2  Hall,  4^. 

1164.  In  an  action  against  a  surety,  the  ad* 
missions  and  declarations  of  the  principal,  who 
had  deceased,  made  against  his  interest,  at  a 
time  when  he  could  have  had  no  motive  to  mis- 
represent, and  in  relation  to  facts  with  which 
he  must  have  been  well  acquainted,  were  held 
to  be  evidence  against  the  surety.  Hinkley  v. 
Davis,  6  N.  Hamp.  210. 

1165.  The  admissions  of  an  agrent  of  a  party 
are  admissible  in  evidence  against  him.  Perkins 
V.  Burnet,  2  Root,  30. 

1166.  Admissions  of  an  agent,  in  reference  to 
the  subject-matter  of  a  contract,  made  subse- 
quent to  entering  into  such  contract,  are  inad- 
missible in  evidence.  Hubbard  v.  Elmer,  7 
Wend.  446. 

1167.  The  subsequent  declarations  of  a  gen- 
eral agent,  touching  a  contract  he  has  entered 
into  in  the  name  of  his  principal,  being  made  to 
a  stranger,  cannot  be  received  to  affect  the 
rights  of  the  principal  already  acquired.  Ha- 
ven  V.  Broum,  7  Greenl.  421. 

]  168.  The  declarations  of  an  agent  who  is  dead, 
as  to  the  rescission  of  a  contract  made  by  him 
as  such  agent,  are  not  admissible  in  evidence  in 
an  action  on  that  contract.  Diekerson  v.  Hodges, 
1  Port.  99. 

1169.  The  act  or  statement  of  an  agent  in 
reference  to  the  business  in  which  he  is  at  the 
time  employed,  and  which  is  within  the  scope  of 
his  authority,  is  the  act  or  statement  of  the  prin- 
cipal, and  may  be  proved,  either  in  a  criminal  oi 
civil  case,  in  like  manner  as  if  the  evidence  ap- 
plied to  the  principal.  American  Fur  Co.  v. 
7%e  Umted  States,  2  Pet.  358. 

1170.  The  admissions  of  an  agent,  that  goods 
sold  by  him  were  the  property  of  his  principal, 
may  be  given  in  evidence  on  a  trial  between  the 
principal  and  the  creditors  of  the  agent,  to  show 
that  the  goods  did  not  belong  to  the  agent. 
Bell  V.  Glover,  1  Mis.  573. 

1171.  The  declarations  of  an  agent,  as  to  the 
ownership  of  property  in  his  possession  as  such 
agent,  are  not  admissible  as  evidence  in  a  case 
in  which  he  is  a  competent  witness.  SUmdrfer 
V.  Chisholm,  1  Stew,  k  Port.  449. 

1172.  Where  an  agent  is  authorized  to  receive 
money^  or  do  any  oAer  thing,  for  his  principal, 
his  drafts,  receipts,  or  admissions,  or  his  letters 
relative  to  the  subject  of  his  agency,  are  admissi- 
ble against  his  principal,  as  parts  of  the  res 
gesUe.     ThaUimer  v.  Brinckerhoff,  6  Cow.  90. 

1173.  Acknowledgments  of  an  agent,  made 
subsequent  to  the  transaction  in  which  he  acted 
as  agent,  (not  part  of  the  res  gesttB,)  are  not  evi- 
dence against  the  principal,  iavis  v.  Whitesides^ 
1  Dana,  177. 

1174.  The  confessions  of  an  agent  are  not 
evidence  against  his  principal,  except  where 
they  are  a  part  of  the  res  gestm.  Roberts  v. 
Burks,  Litt.  Sel.  Cas.  411. 
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1175.  The  declarmttons  of  an  agent  for  the  de- 
fendant, by  whose  orders  the  plaintiffs  had  made 
insurance  for  the  benefit  of  the  defendant,  were 
not  admitted  to  prove  the  liability  of  the  de- 
fendant for  the  premium.  MiUiek  r.  Petersouj 
2  Wash.  C.  C.  31. 

1176.  Evidence  may  be  given  of  what  the  at- 
torney of  a  party  has  said,  respecting  what  he 
did  in  a  certain  business  in  behalf  of  nis  princi- 
pal.    Mather  v.  Pkelps,  2  Root,  150. 

1177.  A  fact  admitted  by  counsel  in  the  pres- 
ence of  the  jury,  but  before  they  are  sworn,  is 
not  evidence.     Lotorie  v.  V«mer,  3  Watts,  317. 

1178.  The  admission,  by  a  party,  of  a  fact,  be- 
cause it  is  a  fact,  made  in  a  conversation,  having 
in  view  a  compromise  and  settlement  of  a  con- 
troversy, is  competent  evidence.  Hartford 
Bridge  Co.  v.  (rranger,  4  Conn.  142. 

1179.  Admissions,  maod  during  an  attempt  to 
compromise  an  action,  of  particular  facts  which 
are  independent  of  any  offer,  may  be  given  in 
evidence.    Marsh  v.  Goldy  2  Pick.  285. 

1180.  Admissions  of  independent  facts,  by  a 
party,  made  during  a  treaty  of  compromise,  may 
be  given  in  evidence  against  him.     Sanborn  v. 

,  Jfeusony  4  N.  Hamp.  501. 

1181.  A  distinct  admission  of  a  fact,  made 
during  the  pendency  of  a  negotiation  for  a  com- 
promise, may  be  given  in  evidence.  HamblUt  v. 
HambleU,  6  N.  Hamp.  333. 

1182.  An  offer  to  pay  money  in  compromise 
of  a  pending  controversy  is  no  evidence  against 
the  party  making  it ;  but  independent  facts,  ad- 
mitted during  the  treaty  of  compromise,  may  be 

fiven   in  evidence   as  confessions.     Gerrish  v. 
weetser,  4  Pick.  374. 

1183.  Concessions  or  admissions,  made  dur- 
ing a  negotiation  for  compromising  a  suit,  are 
not  admissible  against  the  party  making  them. 
Willianu  v.  Thorp,  8  Cow.  201. 

1184.  The  defendants,  in  an  action  for  the 
support  of  a  person  claimed  to  be  a  pauper,  in- 
troduced the  admissions  of  the  plaintiff,  made 
during  a  conversation  and  negotiation  in  relation 
to  the  claim,  that  a  certain  note  was  the  prop- 
erty of  the  alleged  pauper.  It  was  held,  that 
the  plaintiff  could  not  explain  or  disprove  such 
admissions,  by  proof  of  his  declarations  at  a  sub- 
sequent time,  relating  to  the  same  subject. 
Stewart  v.  Sherman,  5  Conn.  244. 

1185.  Admissions,  made  with  a  view  to  a  com- 
promise, cannot  be  used  in  evidence  against  the 
party  making  them,  in  a  subsequent  suit.  Wilson 
V.  nines,  1  Minor,  255. 

1186.  Where  one,  who  had  received  a  person- 
al hurt,  by  reason  of  a  bad  road,  demanded  of 
the  town  compensation  for  the  injury,  and  the 
town  voted  to  allow  him  80  dollars,  and  in  the 
following  year  a  similar  vote  was  passed,  but 
was  reconsidered  at  an  adjournment  of  the  same 
meeting,  it  was  held,  that  these  were  to  be  re- 
prarded  as  mere  offers  of  compromise,  not  bind- 
ing till  accepted.  Rotoell  v.  MontviUe,  4  Greenl. 
270. 

1187.  A  bill  in  chancery  is  not  evidence 
against  the  complainant  in  the  bill,  in  a  trial  at 
law      Rees  v.  Lawless,  4  Litt.  218. 

1188.  The  answer  of  a  party  in  chancery  is 
admissible,  as  evidence  against  nim,  in  an  action 
at  law,  and  so  much  of  the  bill  as  is  necessary 
to  explain  the  answers.  MGowan  v.  Young,  2 
Stew.  276. 

1189.  The  answer  of  a  defendant,  to  a  bill  for 
the  discovery  of  evidence,  in  aid  of  a  trial  at 
common  law,  may  be  used  on  the  trial  or  not ; 
and  its  use  does  not  preclude  other  evidence 


bearing  upon  the  issue.     Cox  ▼.  Csx,  2  Port. 
533. 

1190.  In  assumpsit,  the  admissions  of  a  party, 
in  a  bill  in  chancery,  against  himself,  are  not  ev- 
idence, except  in  the  case  of  pedigree.  Owens 
V.  Dawson,  1  Watts,  149. 

1191.  An  answer,  in  chancery,  is  evidence 
against  the  respondent,  and  against  his  vendee 
deriving  title  by  purchase  afier  the  answer  filed. 
Rees  V.  Lawless,  4  Litt.  218. 

1192.  An  answer  of  a  defendant,  in  equitv,  is 
competent  evidence  against  the  same  defencfant, 
in  a  suit  at  law  against  him,  although  the  plain- 
tiff at  law  was  not  a  party  to  the  suit  in  equity. 
Hunter  v.  Jones,  6  Rand.  541. 

1193.  A  bill  in  chancery,  with  the  proceed- 
ings and  the  decree  thereon,  cannot  be  read  in 
evidence,  in  an  action  between  different  parties 
than  those  named  in  the  chancery  suit^  Dorsey 
V.  Gassaway,  2  Har.  &>  J.  402. 

1194.  An  answer  to  a  bill  in  equity,  relating 
to  the  subject-matter,  may  be  given  in  evidence, 
though  the  parties  are  not  the  same.  Kiddie  t. 
Debrutx,  1  Hayw.  420. 

1195.  The  answer  to  a  bill  in  equitv,  made  by 
one  of  two  defendants  in  a  suit  at  law,  is  not 
evidence  against  his  co-defendant.  BartUu  t. 
Marshall,  2  Bibb,  467. 

1196.  An  answer  of  one  defendant,  in  chan- 
cery, is  not  evidence  against  his  co-defendant. 
Phmnix  v.  Ingraham,  5  Johns.  412. 

1197.  An  answer  in  chancery,  made  by  the  re* 
spondent  from  information  derived  from  the  de- 
fendant in  the  present  suit,  is  not  admissible  in 
evidence.  The  declarations  of  such  defendant 
are,  however,  admissible,  and  the  respondent 
may  recur  to  his  answer  to  refresh  his  memoiy 
as  to  the  declarations  made  to  him  by  the  de- 
fendant. Dorsey  t.  Gassaway,  2  Har.  Sl  J. 
402. 

1196.  Upon  an  issue,  in  a  foreign  attachment, 
to  try  the  validity  or  effect  of  an  assignment, 
where  the  assignee  has  become  a  party  to  the 
record,  pursuant  to  stat.  1821,  c.  61,  §  7,  tlie 
disclosure  of  the  trustee  may  be  read  in  evi- 
dence  to  the  jury.  Morrell  v.  Rogers,  1  Greenl. 
328. 

1199.  An  account  stated  between  the  parties, 
after  an  action  is  commenced,  is  admissible  in 
evidence.     SUnoe  v.  Sewall,  3  Stew.  &.  Port.  67. 

1200.  A  party  cannot  give  in  evidence  his 
written  statement  concerning  his  claim,  made 
before  arbitrators,  though  his  claim  has  been 
answered  there  by  the  other  party ;  it  not  ap- 
pearing that  his  statement  was  submitted  to  the 
other  party  before  his  answer  was  put  in.  Lm 
Forge  V.  Kneelond,  7  Cow.  456. 

1201.  An  account  stated,  and  an  unqualified 
admission  of  liability  made,  by  a  party  when 
called  upon  for  a  settlement,  are  not  within  the 
rule  that  admissions  made  by  a  party  during  n 
treaty  of  compromise  shall  not  be  given  in  eri- 
dence.     Hyde  v.  Stone,  7  Wend.  354. 

1202.  In  assumpsit  on  a  qvantnm  meruit^  the 
plaintiff  offered  in  evidence  tne  deposition  of  W ., 
containing  a  copy  of  the  plaintiff's  bill  of  partie- 
ulars,  and  a  statement,  in  the  hand-writing  of 
the  plaintiff,  and  subscribed  by  him,  shomrini^ 
the  circumstances  under  which  the  serrloes 
were  rendered,  and  the  final  success  of  the  de- 
fendant, and  concluding  with  the  declaration  thnt 
such  success  was  owing  to  the  plaintiff  alone, 
accompanied  with  the  testimony  of  W.  that  the 
amount  charged  was  reasonable,  under  the  cir-> 
cumstances  stated,  and  not  more  than  was  aBu- 
ally  charged  for  like  services,  where  the 
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▼fcoi  in  qnestkm  were  rendered.  Held,  that  Ae 
testimony  of  W.,  which  waa  unexceptionable,  was 
Titiated  by  the  plaintiff's  statement  and  declara- 
tion, which  were  inadmissible,  and  that  the  decla- 
ration should  be  rejected.  Bobbiru  v.  Harv^,  5 
Conn.  335. 

1203.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
accepted  by  the  defendant,  the  defendant  offered 
to  prove  that  the  plaintiff's  intestate  acknowl- 
edged himself  to  be  indebted  to  the  defendant  on 
■DOther  account,  which  included  the  settled  ac- 
count-, and  upon  which  a  larger  amount  was  due 
than  that  claimed,  which  the  intestate  promised 
to  pay.  The  court  allowed  the  evidence  to  be 
given,  as  it  was  not  offered  to  affect  the  settled 
account,  bat  to  establish  a  claim  independent  of 
it,  and  which  the  plaintiff's  intestate  promised 
to  pay.  Vtufton  r,  BreneU,  1  Wash.  C.  C 
467. 

1204.  Where  a  demurrer  to  a  bill  of  discovery 
is  overruled,  the  bill,  or  so  much  as  remains  un- 
answered, is  taken  as  confessed;  and  the  con- 
fessions of  the  bill  are,  in  law  and  equity,  as 
complete  as  the  confessions  could  have  been 
had  the  bill  been  answered,  and  every  part 
thereof  charged  to  exist  been  expressly  admit- 
ted.    Jiancy  v.  Trammel,  3  Mis.  306. 

1205.  Torture,  to  extort  confession,  is  indict- 
able at  common  law.  The  State  v.  Hohbs.  2  Ty- 
ler, 380. 

1206.  In  a  capital  case,  evidence  of  confes- 
sion, though  admissible,  is  yet  received  with 
great  distrust.     The  StaU  v^  Fields,  Peck,  140. 

1207.  Confessions,  not  extorted  by  hope  or 
fear,  are  admissible  evidence  at  the  trial  of  a 
prisoner.     The  State  v.  Crank,  2  Bailey,  66. 

1208.  The  confessions  of  a  prisoner,  extorted 
by  pain,  or  made  under  the  influence  of  hope  or 
fear,  are  not  admissible  in  evidence  against  him. 
Hector  v.  The  State,  2  Mis.  165. 

1209.  The  confession  of  a  party,  made  to  an 
individual  not  in  open  court  or  before  a  magis- 
trate, and  not  corroborated  by  circumstances, 
will  not  justify  a  conviction.  People  v.  Hen- 
%essy,  15  Wend.  147. 

1210.  The  jury  are  to  consider  and  weigh  con- 
fessions, just  as  other  evidence.  Smith  v.  HtaU, 
1  M'Cord,  449. 

1211.  The  confession  of  a  prisoner  should  go 
to  the  jury.  If  obtained  by  fear  or  flattery,  they 
will  be  instructed  not  to  convict  unless  it  be 
corroborated  by  other  testimony.  State  v.  Jen- 
kins, 2  Tvler,  377. 

1212.  A  confession,  in  a  criminal  case,  must 
be  taken  altogether.  The  jury  may  not  take  a 
part  of  a  confession  as  true,  and  reject  the  other 
parts,  which  make  in  favor  of  the  defendant. 
Tifton  v.  The  State,  Peck,  308. 

1213.  Admissions  of  a  prisoner,  though  not  in 
writing,  or  ^ven  in  his  words,  are  admissible  *,  but 
the  whole  connected  conversation  on  the  subject 
must  be  given.     V.  States  v.  Ifilson,  1  Bald.  78. 

1214.  in  trespass  for  killing  the  plaintiff's  dog, 
the  defendant's  confession  that  he  killed  the  dog, 
which  assaulted  him  on  the  highway,  must  be 
taken  together,  and  amounts  to  a  justification. 
Credit  v.  Brown,  10  Johns.  365. 

1215.  Where  a  confession  of  a  capital  crime 
was  voluntarily  made  by  a  prisoner,  it  was  left 
for  the  jury  to  determine,  on  the  trial,  whether 
the  prisoner  had  falsely  declared  himself  guilty 
or  not.     Commonwealth  v.  Dillon,  4  Dall.  116. 

1216.  A  confession  of  mayhem,  before  a  jus- 
tice of  the  peace,  is  admissible  in  evidence. 
SlaU  ▼.  inont,  1  Hayw.  112. 
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1217.  Where  once  a  confession  under  influ- 
ence has  been  obtained,  a  presumption  arises 
that  a  subsequent  confession,  of  the  same  nature, 
flows  from  the  like  influence,  and  such  presump* 
tion  must  be  overcome  before  the  confession  can 
be  given  in  evidence.  State  v.  Guild,  5  Halst.  163. 

1218.  Confessions  of  guilt  obtained  by  prom- 
ises of  favor  are  not  admissible  in  evidence. 
CommoniMalth  v.  Ckabbock,  1  Mass.  144.  But 
the  voluntary  confessions  of  a  criminal  are  ad- 
missible in  evidence  against  him.  Common- 
wealth v.  Drake,  15  Mass.  161.  And  that,  too, 
even  thou^  those  confessions  were  penitential 
confessions,  made  by  one  member  to  another 
member  of  the  same  church,  ib.  But  in  a  libel 
for  divorce  for  the  cause  of  adulteir,  the  confes- 
sions of  the  libellee,  uncorroborated  by  other  cir- 
cumstances, are  not  admissible  to  prove  the  fact 
of  adultery.  Baxter  v.  Baxter,  1  Mass.  345. 
Holland  v.  Holland,  2  Mass.  154.  CoifTRA,  BU- 
lings  v.  BaUngs,  11  Pick.  461. 

1219.  A  yeml  confession  of  guilt  made  by  a 
person  accused  of  a  crime,  if  induced  by  a  delu- 
sive hope  of  impunity  excited  in  his  mind,  will 
not  be  reeeiyed  in  evidence ;  and  a  written  ex* 
amination  of  the  accused,  made  by  a  justice, 
within  a  few  hours  after  the  verbal  confession, 
will  also  be  inadmissible,  upon  the  presumption 
that  the  same  inducement  which  operated  upon 
his  mind  at  the  time  he  made  his  verbal  confes* 
sion  might  have  continued  to  operate  at  the  time 
of  the  written  examination.  Suae  v.  Gwld,  6 
Halst.  163. 

1220.  If  a  threat  or  promise  is  held  out  to  a 
prisoner  to  induce  him  to  make  a  confession, 
and  he  denies  his  ^uilt  at  the  time,  but  after- 
ward makes  a  confession,  which  appears,  from 
the  time  and  circumstances,  not  to  have  been 
induced  by  such  previous  threat  or  promise,  this 
confession  so  afterwards  made  is  voluntary,  and 
proper  evidence  against  him  at  the  trial.  Moore'o 
case,  2  Leifh,  701. 

1221.  Wherever  the  acto  done  are  not  suffi- 
cient to  make  out  a  criminal  charge,  conversa- 
tion or  confession,  extorted  by  fear  or  hope,  can- 
not be  received  so  as  to  couple  it  with  those  aete 
in  order  to  make  out  the  proof.  The  State  v. 
Doherty,  2  Overt.  80. 

1222.  Where  an  accomplice  receives  a  prom- 
ise from  the  attorney-general  that  he  shall  not 
be  prosecuted  if  he  will  become  state's  evidence 
and  make  a  full  disclosure,  and  upon  such  prom- 
ise he  makes  a  confession,  but  afterwards  refuses 
to  testify,  he  may  be  put  upon  his  trial,  and  this 
same  confession  will  be  admissible  in  evidence 
against  him.  Commonwealth  v.  Knapp,  10  Pick 
477. 

1223.  If  the  commonweaJth  gives  evidence  of 
a  prisoner's  confessions,  in  the  examining  court, 
but  declines  giving  them  on  his  trial,  the  pris 
oner  cannot  be  allowed  to  ffive  evidence  of  what 
the  commonwealth  proved  in  the  examining 
courts  touching  those  confessions.  Mendum  t. 
Commonwealth,  6  Rand.  704. 

1224.  On  the  trial  of  an  indictnent  for  mur- 
der, declarations  of  the  prisoner,  antecedent  to 
the  murder,  were  held  admissible,  where  they 
tended  to  explain  and  reconcile  his  condnct. 
State  Y.  Ridgely,  2  Har.  &.  M'Hen.  120.  But 
declaiations  oi  the  deceased,  antecedent  to  the 
stroke  which  oecasioned  his  death,  were  held  in- 
admissible, ib. 

1225.  Confessions,  when  given  in  evidence 
against  a  party,  may  be  explained  by  him  by  his 
statements  made  at  the  same  time,  and  in  tha 
same  conyvnation,  but  nat  by  fais  itatooMnts 


2SB 


EVIDENCE. 


made  at  another  time      Beauehamp  v.  Tennel,  1 
Bibb,  441. 

1226.  On  an  information  for  coanterfeiting 
gruineas,  evidence  of  the  party^s  confession  is 
admissible,  although  the  guineas  are  not  pro- 
duced.    State  y.  Pkdps,  2  Root,  87. 

1227.  Evidence  of  what  the  prisoner  said  to  a 
witness,  in  urging  the  witness  to  use  his  influ- 
ence that  he  might  be  permitted  to  testify 
against  his  associates,  is  admissible  against  the 
prisoner.     State  y.  Thomson^  Kirby,  3&. 

1228.  Where  a  prisoner,  in  speaking  of  the 
testimony  of  a  witness,  who  had  testified  against 
him,  said,  **  that  what  C.  said  was  true  as  far  as 
it  went,  but  that  he  did  not  say  all,  or  enough," 
it  was  held,  that  this  was  not  admissible  as  a 
confession  of  the  prisoner,  and  did  not  lay  any 
foundation  for  proving  what  C.  did  swear  to. 
Finn  v.  Commonioealthy  5  Rand.  701. 

1229.  Where  the  court  instructed  the  jury, 
that  certain  confessions  of  the  prisoners,  reduced 
to  writing,  and  not  produced  on  the  trial,  ought 
to  be  disregarded  by  the  jury,  although  they 
came  out  upon  direct  interrogatories  of  the 
cross-examining  counsel  for  the  defence,  it  was 
held,  that  if  there  was  any  error  in  the  instruc- 
tion, it  was  favorable  to  the  prisoners,  and  that 
the  suppression  of  the  evidence  afforded  no 
presumption  of  law,  but  of  fact  only,  in  the 
case.  United  States  v.  Gibert^  2  Sumner,  19.  If 
the  persons  who  made  the  confessions  were  not 
identified,  but  the  testimony  was  only,  that  some 
did  confess,  not  being  named  or  identified,  such 
confessions,  it  was  held,  could  not  be  applied  to 
any  particular  prisoner  as  proof  of  his  guilt,  but 
might  be  considered  by  the  jury,  so  far  as  they 
applied  to  the  subject-matter,  ib, 

1230.  The  voluntary  confessions  of  a  person 
are  evidence  against  himself,  but  not  against 
third  persons.  Thus,  in  an  indictment  for  con- 
cealing a  horse  thief,  knowing  him  to  be  such, 
the  confessions  of  the  alleged  thief,  in  presence 
of  the  defendant,  are  not  admissible  to  snow  that 
a  horse  was  stolen.  Morrison  v.  State^  5  Ham.  438. 

1231.  A  boy  of  the  a^  of  12  years  and  5 
months  may  be  convicted,  on  his  own  confes- 
sions, of  the  crime  of  murder,  and  executed. 
The  capacity  to  commit  a  crime  necessarily 
supposes  the  capacity  to  confess  it.  State  v. 
GwU,  5  Halst.  163. 

1232.  The  confessions  of  an  infant  under  12 
years  are  inadmissible,  unless  there  be  strong 
proof  that  he  is  capax  doli.  State  v.  Jiaron,  1 
South.  231. 

1233.  Evidence  of  confessions  alone,  unsup- 
ported by  corroborating  facts  and  circumstances, 
IS  not  sufiicient  to  convict ;  there  must  be  proof 
aliunde  of  the  carpus  delicti^  though  it  need  not 
be  conclusive.     People  v.  Badgley^  16  Wend.  53. 

1234.  A  prisoner  may  be  convicted  on  his  own 
confession,  when  proved  by  legal  evidence,  al- 
though it  is.  uncorroborated  by  any  other  evi- 
dence, provided  the  corpus  delicti  be  proved. 
State  V.  Gwld^  5  Halst.  163. 

1235.  Corroborating  circumstances,  used  in 
reference  to  a  confession,  are  such  as  serve  to 
strengthen  it,  to  render  it  more  probable ;  such, 
in  short,  as  may  serve  to  impress  a  jury  with 
a  belief  of  its  truth,  ih. 

1236.  As  to  when  dying  declarations  are  ad- 
missible in  evidence,  vide  King  v.  Common- 
wealth,  2  Virg.  Cas.  78. 

1237.  Testimony  as  to  the  declarations  of  a 
person  deceased,  unless  made  on  oath,  or  tn  ex- 
tremis, where  he  came  to  a  violent  end,  is  inad- 
missible.    Gray  y.  Qoodrith,  7  Johns.  95. 


1238.  The  declarations  in  extremis  of  a  penoo 
who,  if  living,  would  be  a  competent  wttness,  am 
inadmissible  in  evidence,  either  in  a  civil  action  or 
criminal  prosecution,  with  the  single  exception  of 
cases  of  homicide.  WilsonY.  Boerem,15  JohnB.2d6. 

1239.  In  case  of  murder,  declarations  of  the 
deceased,  made  in  extremis,  and  when  conscious 
of  his  situation,  are  admissible  evidence  against 
the  accused,  although  the  witness,  who  deposed 
to  his  declarations,  was  rather  of  opinion  that 
the  deceased  thought  he  would  get  well,  other 
witnesses  having  deposed  that  he  was  consciont 
that  he  could  not  recover.  Gibson  v.  Common^ 
wealth,  2  Virg.  Cas.  Ill . 

1240.  The  dying  declarations  of  a  daughter 
are  admissible,  in  a  suit  brought  by  her  father, 
against  one  who  has  debauched  her.  MTarlani 
V.  Shaw,  2  Car.  Law  Repos.  102. 

1241.  In  a  penal  action  against  the  owner  of 
a  boat,  the  confessions  of  the  manager  of  the 
boat,  as  to  orders  given  by  the  defendant,  are 
not  admissible.     Clay  v.  Swett,  4  Bibb,  255. 

1242.  If  the  confession  of  a  party  be  given  in 
evidence  against  him,  it  must  be  taken  altogether. 
Whitwell  V.  Wyer,  11  Mass.  6. 

1243.  When  the  confession  of  a  party  is  given 
in  evidence,  all  which  was  said  must  be  stated, 
and  the  whole,  in  general,  should  be  taken  to- 
gether, unless  circumstances  of  improbability 
appear.  JCewman  v.  Bradley,  1  Dall.  240.  Far- 
rd  V.  MClea,  ib.  392. 

1244.  A  party  cannot  explain  his  own  confes- 
sions by  declarations  made  on  other  occasions 
and  at  other  times.'  M"Peake  v.  Hutchinson,  5 
S.  &  R.  295. 

1145.  F.  and  J.,  brothers,  were  indicted  for 
murder.  P.,  a  third  brother,  said  to  F.,  "  J.  has 
determined  to  make  a  confession,  and  we  want 

Jour  consent."  F.  said  he  thought  it  hard  that 
.  should  have  the  advantage  of  making  a  con- 
fession, since  the  thing  was  done  for  his  benefit. 
P.  said,  "  If  J.  is  convicted,  there  will  be  no 
chance  for  him  j  but  if  vou  are  convicted,  you 
may  procure  a  pardon  ;  and  P.  then  asked  the 
witness  if  he  did  not  think  so..  Witness  said  he 
did  not  know;  he  was  unwilling  to  hold  out 
improper  encouragement.  Held,  Uiat  the  assent 
would  be  evidence  of  F.'s  guilt ;  that  a  hope  of 
favor  was  held  out  to  induce  him  to  give  his  as- 
sent, and  that  all  subsequent  confessions  at  the 
same  interview  should  be  excluded.  But  it  ap- 
pearing, afterwards,  that  the  proposition  had  no 
influence  on  F.,  his  confessions  were  admitted. 
Commonwealth  v.  Knapp,  9  Pick.  496. 

1246.  The  confession  of  one  defendant,  in  an 
action  of  assault  and  battery,  is  not  evidence 
against  a  co-defendant.  Sodusky  v.  JifGee,  7  J. 
J.  Marsh.  266. 

1247.  The  confessions  of  a  wife  that  she  bu 
committed  'adultery  with  the  person  named  in  a 
libel  for  divorce  against  her,  are  not,  alone,  suffi- 
cient to  justify  a  divorce.  Washburn  v.  Wa^' 
bum,  5  ]y.  Hamp.  195. 

1248.  In  an  indictment  for  lewd  cohabitation, 
adultery,  or  bigamy,  the  prisoner's  confession  of 
the  fact  of  his  marriage,  if  the  marriage  was  in 
another  state  or  country,  is  sufllcient  proof  of 
the  fact.  Cayford's  case,  7  Greenl.  57.  And  it 
seems  that  such  evidence  might  be  received  if 
the  marriage  were  in  this  state.     Sed  qusBre.  ib^ 

1249.  In  a  libel  for  divorce  for  the  cause  of 
adultery,  the  confessions  of  the  libellee,  uncor 
roborated  by  other  circumstances,  are  not  admis- 
sible to  prove  the  fact  of  adultery.  Baxter  v. 
Baxter,  1  Mass.  346.  Holland  v.  Hotlnnd,  2 Mass. 
154.    CoNTRAf  BiUings  y .  BiUtngs^  11  Pick.  461. 
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1950.  In  a  libel  for  diyorce,  for  adultery,  where 
(here  is  no  appearance  of  collusion  between  the 
parties  to  procure  a  diForce,  but  the  contrary, 
CTidence  of  the  confession  of  the  guilty  party 
may  be  received  in  proof  of  the  offence  charged 
in  the  libel.     Vance  v.  Vanee^  8  Greenl.  132. 

1251.  Upon  a  joint  indictment  of  husband  and 
wife,  the  declarations  of  the  wife,  though  crimi- 
nating both,  are  admissible  in  evidence  against 
her,  but  not  against  him.  Commonwewlh  t. 
Br»^»,-  5  Pick.  429. 

ll52.  Where  two  or  more  persons  are  asso- 
ciated for  the  same  illegal  purpose,  an  act  or  dec- 
laration of  one  of  the  parties,  in  reference  to  the 
common  object,  and  forming  part  of  the  resgesUs^ 
may  be  given  in  evidence  a^rainst  the  other. 
Jimerican  Fur  Co.  v.  U,  States,  2  Pet.  358. 

1253.  The  fact  of  a  conspiracy  cannot  be 
proved  by  the  confessions  of  one  of  the  defend- 
ants, unless  they  are  a  part  of  the  res  gesUB. 
Mttealfe  v.  Conner j  Litt.  Sel.  Gas.  4f>7. 

1254.  To  make  the  action  and  declarations  of 
a  conspirator,  in  furtherance  of  the  common 
object,  admissible  in  evidence  against  a  co-con- 
spirator,  it  is  sufficient  that  the  conspiracy  has 
been  proved  by  a  competent  witness.  The  court 
will  not  decide  on  his  credibility.  CovMoonr 
wealth  V.  Crotoninskield,  10  Pick.  407. 

1255.  Communications  made  in  confidence, 
and  upon  a  promise  not  to  disclose,  are  not  priv- 
ileged.    Calkins  v.  Lee,  2  Root,  363. 

1256.  Communications  made  to  a  person  not 
.    an  attorney  of  the  party,  though  made  under  the 

obligations  of  secrecy,  are  not  privileged.     Sker^ 
man  v.  Sherman,  1  Koot,  486. 

1257.  Confidential  communications  to  profes- 
sional men,  other  than  attorneys,  are  not  privi- 
leged.    Dixon  V.  Parmelee,  2  Verm.  185. 

1258.  Admissions  made  to  a  clergyman  may 
be  received  in  evidence,  in  a  crimmal  case,  if 
not  made  to  him  in  his  professional  character, 
in  the  course  of  discipline  enjoined  by  the 
church.    People  v.  Gates,  13  Wend.  311. 

1259.  An  attorney  at  law,  who,  in  his  profes- 
sional character,  has  received  from  the  owner 
of  property  confidential  communications  on  the 
subject  of  a  transfer  of  it,  which  is  subsequently 
matte,  cannot  be  examined  against  the  consent 
of  the  grantee,  in  relation  to  such  communicap 
tions.  Foster  v.  HaU,  12  Pick.  89.  All  com- 
munications made  to  an  attorney  or  counsellor, 
duly  qualified  and  authorized  as  such,  and  ap- 
plied to  by  the  party  in  that  capacity,  with  a 
view  to  obtain  his  advice  and  opinion  in  matters 
of  la-w,  in  relation  to  his  legal  rights,  duties,  and 
obligations,  are  privileged  communications,  and 
the  attorney  is  not  at  liberty  to  disclose  them 
without  the  consent  of  the  client.  Foster  v. 
HalL,  12  Pick.  89.  Hatton  v.  Robinson,  14  Pick. 
416,  421. 

1260.  In  Connecticut,  communications  to  the 
state's  attorney,  by  a  prisoner,  are  confidential, 
and  the  attorney  will  not  be  admitted  to  testify 
to  them.     State  v.  Phelps,  Kirby,  282. 

1261.  In  an  action  for  an  assault  and  battery, 
th'>  plaintiff  may  give  in  evidence  what  the 
defendant  had  confessed,  in  a  criminal  prosecu- 
tion against  him  for  the  same  transaction.  Eno 
V.  Brown,  1  Root,  528. 

( S')     Opinion. 

1263.  The  opinion  of  a  witness,  as  to  the  iden- 
tity of  an  individual,  is  competent  evidence. 
Gentry  v.  MTMinnis,  3  Dana,  382. 

1263.  The  opinions  of  witnesses  are  only  re- 
ceived in  evidence  in  matters  of  science,  and  a 


few  special  cases.     Qibson  v.  WiUiams,  4  Wend. 
320. 

1264.  In  an  action  for  breach  of  promise  of 
marriage,  the  opinion  of  witnesses,  not  possessing 
any  professional  or  peculiar  skill,  that  the  plain- 
tin  was  once  in  a  state  of  pregnancy,  was  held 
to  be  inadmissible.  Boies  v.  M'AUister,  3  Fairf. 
308.  Evidence,  also,  that  she  was  once  reputed 
to  have  been  in  a  state  of  pregnancy,  and 
endeavored  to  procure  an  abortion,  held  to  be 
inadmissible,  ih. 

1265.  The  testimony  of  an  expert,  who  speaks 
merely  from  a  comparison  of  hand- writings,  is 
not  admissible.  Bank  of  Pennsylvania  v.  /fa/. 
deman,  1  Pennsyl.  161. 

1266.  In  an  action  on  a  fire  policy,  the  plain- 
tiff  introduced  in  evidence  accounts  of  stock 
purporting  to  have  been  taken  in  several  consec- 
utive years,  for  the  purpose  of  showing  the  value 
of  the  property  lost.  The  insurers  then  offered 
to  prove,  )ry  persons  of  skill  in  hand-writing,  that 
the  accounts  appeared  to  have  been  made  at  one 
and  the  same  time.  Held,  that  the  evidence  was 
inadmissible.  Phanix  Fire  Ins.  Co.  v.  Philip,  13 
Wend.  8] . 

1267.  The  opinions  of  persons,  familiar  with 
the  habits  of  certain  fish,  are  admissible  in  evi- 
dence to  show  that  a  stream  in  its  natural  state 
would  or  would  not  be  as6endible  by  such  fish. 
CottriU  V.  Myriek,  3  Furf.  222. 

1268.  The  opinion  of  medical  men  is  good 
evidence  to  go  to  a  jury,  on  the  trial  of  an  in- 
dictment for  a  homicide ;  and  their  opinions  may 
be  asked  upon  supposed  cases,  similar  to  the  one 
before  the  court.     State  v.  Powell,  2  Halst.  244. 

1269.  When  the  opinion  of  an  expert  is  offered 
in  evidence,  the  court  may  hear  evidence  to 
ascertain  whether  he  is  an  expert,  and  then  al- 
low the  opinion  to  be  given  in  evidence  to  the 
jury.     Mendum  v.  Commonwealth,  6  Rand.  704. 

.1270.  The  opinion  of  a  witness  is  not  admissi- 
ble, except  of  a  professional  man  in  a  matter  de- 
pending on  science  or  skill  in  his  particular  art, 
or  where  it  is  necessary  from  the  nature  of  the 
inquiry,  (e.  g.,  as  to  the  sanity  of  a  party  ;)  but 
this  must  l^  from  personal  observation  of  the 
particular  case,  unless  the  witness  be  a  profes- 
sional man.     Lester  v.  Pittsford,  7  Verm.  161. 

1271.  The  opinion  of  a  witness,  as  to  whether 
language  used  was  calculated  to  induce  one  to 
sign  an  instrument  through  fear,  cannot  be  giv- 
en in  evidence  to  show  such  fear  ;  but  the  Tan-  - 
guage  itself  must  be  given  for  the  jury  to  judge 
of.    Johnson  v.  BaUew,  2  Port.  29. 

1272.  Witnesses  acquainted  with  the  mode  of 
accounting  at  the  treasury,  cannot  be  called  to 
give  their  opinion  as  to  the  effect  of  particular 
charges.  If  there  is  any  thing  needing  explana- 
tion, the  officers  of  the  treasury  should  be  ex- 
amined. U.  States  V.  Willard,  Paine,  539.  As, 
where  sums  were  charged  as  advanced  to  a  pajr- 
master  oT  the  militia,  it  was  held,  that  the  testi- 
mony of  witnesses  who  believed,  from  the  man- 
ner m  which  the  charges  were  made,  that  a  part 
of  such  sums  were  to  pay  the  regular  troops,  was 
inadmissible,  ib. 

1273.  The  deposition  of  a  witness  was  rejected 
as  not  legal  evidence,  because  it  contained  the 
opinion  of  persons,  without  the  facts  upon  which 
their  conclusions  were  formed.  Mahoney  v.Jish- 
ton,  4  Har.  &  M*Hen.  63. 

1274.  Proof  of  the  hand-writing  of  the  in- 
dorser  of  a  note,  going  no  farther  than  that  the 
witness  believed  it  to  be  the  hand-writing  of  the 
indorser,  having  seen  him  write  his  name  two 
months  before  me  trial,  and  expressing  doubts  as 
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to  a  part  of  the  n^natim,  woald  Dot  be  enfficient 
to  prevent  a  new  trial,  if  the  jury  had  judged  the 
question  of  its  suffieiencj.  VUea  hu.  Co,  y. 
Badger,  3  Wend.  102. 

15^5.  The  opinions  of  witnesses,  as  to  the  ca- 
pacity of  a  testator  to  do  business,  or  make  a  will, 
are  entitled  to  little  or  no  regard,  unless  sup- 
ported by  good  reasons,  founded  on  facts  which 
warrant  them.    Kinne  y.  Kinne,  9  Conn.  102. 

1276.  Testimony  is  admissible  to  show  the  no- 
toriety and  names  of  places,  in  an  entry  of  land 
for  military  services;  but  not  to  explain  a  written 
instrument,  nor  to  show  the  opinion  of  witnesses 
on  tlie  construction  of  words  in  an  entry.  Mer- 
edith y.  PUket,  9  Wheat.  574. 

1277.  The  mere  opinion  of  a  witness,  respect- 
ing the  age  of  a  person,  from  his  appearance, 
unaccompanied  by  the  facts  on  which  that  opin- 
ion is  founded,  is  inadmissible  evidence.  Morse 
T  State,  6  Conn.  9. 

127ti.  Opinions  of  settlers,  with  regard  to  the 
early  names  of  streams,  may  be  given  in  evi- 
dence, in  case  the  location  of  land  is  doubtful. 
Irwin  v.  Bear,  4  Teates,  262. 

1279.  A  deponent  stated  that,  from  his  knowl- 
edge of  the  debtor's  circumstances,  the  debtor 
was  able  to  pay  a  debt  of  a  certain  amount ;  that, 
during  a  certain  period  after  his  e8cape,(he  must 
have  spent  a  very  larg^  sum  of  money,  from  $800 
to  $1000,  as  the  deponent  verily  believed.  It 
seems  that  this  testimony  was  admissible,  not  be- 
ing opinions  merely,  but  reasons  given  for  a  fact 
stated  by  the  deponent,  or  explanations  of  his 
testimony.     Origin  v.  Broum,  2  Pick.  304. 

1280.  After  the  testimony  of  the  principal 
witness,  who  was  deaf  and  dumb,  on  the  trial  of 
a  prosecution  for  an  attempt  to  commit  a  rape, 
was  attempted  to  be  discredited,  by  proving  that 
she  had  given  different  accounts  of  the  transac- 
tion ;  and  after  she  had  sworn  that  she  had  con- 
cealed the  transaction  more  than  a  year,  on 
account  of  the  threats  and  influence  of  the  pris- 
oner, and  through  fear  of  him ;  the  prosecutor 
offered  to  prove,  by  an  instructor  of  the  deaf 
and  dumb,  who  had  been  her  teacher,  that  the 
deaf  and  dumb  generally  have  a  sense  of  infe- 
riority to  other  people,  and,  as  a  class,  are  easily 
intimidated ;  that  they  are  credulous,  sincere, 
and  submissive ;  and  that,  from  his  acquaint- 
ance with  the  witness,  he  believed  such  to 
be  her  character.  It  was  held,  that  such  evi- 
dence was  inadmissible,  as  opening  a  door  for  in- 
quiries in  their  nature  interminable,  without  pro- 
ducing any  satisfactory  result.  State  v.  De  Wolf, 
8  Conn.  93. 

1281.  In  an  action  for  a  breach  of  promise 
of  marriage,  a  witness  may  be  asked  whether, 
living  wiw  the  plaintiff,  and  from  an  observance 
of  her  deportment,  &c.,  he  is  of  opinion  that  the 
plaintiff  was  sincerely  attached  to  the  defendant. 
M*Kee  v.  Jfelson,  4  Cow.  355.  The  &ther  of  the 
defendant  may  be  asked,  if  he  did  not  remon- 
strate with  the  defendant  against  the  marriage ; 
t»ut  he  will  not  be  permitted  to  specify  immoral 
conduct  in  the  plaintiff,  as  ground  of  such  re- 
monstrance, unless  he  personally  knows  the 
ground  to  be  true,  ib, 

1282.  In  an  action  of  slander  for  words  spoken, 
by  which  the  nomination  of  the  plaintiff  to  an  office 
of  profit  by  the  senate  of  the  United  States  was 
rejected,  a  witness  testified,  in  his  deposition,  as 
follows :  "  But  the  charges  above-mentioned, 
from  their  character,  could  not  have  failed  to 
produce  its  rejection,  even  if  there  existed  no 
other  reason  for  it ;  and  they  doubtless,  I  pre- 
wuDitf  had  a  veiy  ffODsiderable  affect  in  produ- 


cing it.'*  Held,  that  these  words,  being  only  ths 
opinion  of  the  witness,  were  not  competent  evi> 
dence.  Held,  however,  that  the  witness  could 
say  that  such  charges  induced  him  to  vote  acainit 
the  nomination.  Law  v.  Scott,  5  Har.  &  J.  438. 
Held,  also,  that  evidence  of  tlie  misconduct  of 
the  plaintiff  in  particular  instances,  going  to 
prove  his  unfitness  for  the  office  to  which  he  was 
nominated,  was  inadmissible,  ib, 

1283.  A  witness  states  certain  facts,  and  also 
his  opinion  as  to  the  result  which  those  Acts 
prove  :  tliis  whole  evidence  is  admissible.  Gen- 
try  V.  M'Minnia,  3  Dana,  382. 

1284.  Evidence,  as  to  the  value  of  land,  is  not 
a  question  of  tliat  character  which  requires  the 
opinion  of  witnesses,  as  a  matter  of  skill  and 
judgment.     Peterboro'  v.  Jaffrei^ 6  N .  Hamp.  462. 

1285.  The  opinionof  witnesses,  as  to  the  value 
of  land,  which  value  the  jury  are  competent  to 
ascertain  without  their  testimony,  is  not  admis- 
sible, even  though  such  witnesses  have  a  partic- 
ular skill  in  judging  of  such  value.  Rochester 
v.  Chester,  3  N.  Hamp.  349. 

1286.  A  witness,  testifying  to  the  sufficiency 
of  a  surety  at  a  particular  time,  says,  **  he  con- 
sidered him  good :  **  that  expression  is  not  merely 
his  opinion,  but  is  admissible  evidence.  Cos»- 
monwealth  v.  TTiompson,  3  Dana,  301. 

1287.  A  witness  testified,  ^*-  that  the  sum  of 
$150,  retained  by  W.,  as  he  (the  witness)  under- 
stood and  presumed,  was  about  the  sum  intended 
to  be  charged  for  discount,"  &c.  Held,  that  the 
expression,  ^  **  as  he  (the  witness)  understood 
and  presumed,"  taken  alone,  imported  his  opin- 
ion, and  was  inadmissible ;  but  that,  as  it  could 
not  be  separated  from  other  parts  of  his  testimo- 
ny, without  doing  more  mischief  than  the  retain- 
ing it  would  do,  it  was  admissible.  Burt  v. 
Gwinn,  4  Har.  &  J.  507. 

(  h.)  Evidence  at  former '  Trials. 

1288.  Recollections  of  the  testimony,  at  a  former 
trial,  of  a  witness  since  dead,  are  admisuble  in 
evidence.     Glass  v.  Beach,  5  Verm.  172. 

1289.  Proof  of  what  a  deceased  witness  swore 
on  a  former  trial  is  admissible,  where  the  same 
matter  is  in  issue,  between  the  same  parties,  and 
the  oath  was  legal.  Rucker  v.  aa^milton^  3 
Dana,  36.  So,  where  the  issue  was  the  same, 
though  the  form  of  action  was  different,  the  tes- 
timony of  the  witness  being  only. to  that  partic- 
ular point,  ib.  And  even  if  the  testiDK>ny 
related  partly  to  other  and  irrelevant  matter, 
provided  that  their  relevant  portion  do  not  pre- 
judice the  adverse  party.  But  the  court  should 
instruct  the  jury  to  disregard  such  irrelevant 
portion,  ib, 

1290.  The  evidence  given  by  a  deceased  wit^ 
ness,  in  a  former  trial  of  the  same  cause,  and  on 
the  same  issue,  may  be  proved  in  a  subsequent 
trial,  but  not  the  legal  effect  of  such  evidence. 
Bowie  V.  O'J^eale,  5  Har.  db  J.  226. 

1291 .  Proof  of  what  a  witness  said,  upon  a  fbrmer 
trial,  is  inadmissible  in  a  criminal  prosecution, 
especially  where  he  has  only  removed  out  of  the 
jurisdiction  of  the  court.  Finn  v.  Commonwtaltk^ 
5  Rand.  701. 

1292.  Where  a  person,  who  gave  evidence  on 
a  former  trial  between  the  same  parties,  is  since 
dead,  upon  due  proof  of  such  trial,  and  the  death 
of  the  witness,  it  is  competent  to  prove  what 
such  witness  had  formerly  sworn.  Jeu^ksott  ▼. 
Bailey,  2  Johns.  17.  And  the  rule  applies  to 
testimony  given  before  commissioners  appointed 
to  settle  land  titles,  ib. 

1293.  Evidence  of  what  a  witness  testified  1m 
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fbre  a  jastiee  inay  be  admitted  befbie  the  grand 
jury,  where  rach  witness  has  been  procured  to 
go  away.     Rex  y.  Barbery  1  Root,  76. 

1294.  A  party  is  not  permitted  to  prove  what 
one  of  his  witnesses  swore  to,  on  •  a  former  trial 
of  the  cause,  until  he  has  proved  that  the  wit- 
ness is  dead.  Dobeon  v.  Doe^  d.  Harper.  2  Blackf. 
309. 

1296.  To  entitle  a  party  to  give  in  evidence 
what  a  witness  swore  to,  on  a  former  trial  be- 
tween the  same  parties,  it  must  be  shown  that 
the  witness  is  dead.  PoweU  v.  Waters,  17  Johns. 
176. 

1296.  The  record  and  testimony  of  deceased 
witnesses,  in  a  previous  suit  between  the  same 
parties,  (in  actions  respecting  property,)  are  ad- 
missible  as  evidence,  in  a  subsequent  suit  to 
contest  the  same  right,  either  for  or  against  the 
same  parties,  or  privies  in  blood,  in  estate,  or  law. 
But  such  privity  must  first  appear  to  exist,  and 
such  testimony  to  have  been  regularly  and  judi- 
cially taken.  Bryant  v.  Owen,  2  Stew.  d&  Port. 
134. 

1297.  Evidence  of  what  was  sworn  to  by  a 
deceased  witness,  in  a  former  action  between  the 
same  parties  on  the  same  general  subject,  is  not 
admissible,  unless  the  point  at  issue  is  the  same. 
Mehfin  v.  Whitings  7  Pick.  79. 

1298.  Evidence  taken  before  arbitrators  is  not 
admissible,  on  the  trial  of  the  same  cause,  though 
the  witness  be  dead.  Jessttp  v.  Cook,  1  Halst. 
434. 

1299.  On  trial  of  a  criminal  case  on  an  appeal, 
evidence  of  what  was  sworn  to  in  the  inferior 
eourt  by  the  prosecutor,  who  died  before  the 
trial  on  the  appeal,  was  held  to  be  inadmissible. 
The  ataU  v.  Jitkins,  1  Overt.  229. 

1300.  In  a  trial  of  an  action  for  a  malicious 
prosecution,  evidence  may  be  given  of  what  was 
sworn  to  by  the  defendant  on  the  trial  of  the 
indictment.    Scott  v.  WUeon,  Cooke,  315. 

1301.  It  seems  that,  if  the  testimony  of  what  a 
witness  swore  at  a  former  trial  be  unaccompanied 
by  the  postea  or  record  of  the  former  suit,  and 
that  he  made  an  objection  at  the  time,  the  objec- 
tion is  good.     BeaU  v.  Guenuey,  8  Johns.  446. 

1302.  Evidence  of  what  a  witness,  who  is 
dead,  swore  to  at  a  former  trial  of  a  cause,  is  ad- 
missible, though  unaccompanied  with  the  record, 
if  no  objection  is  made  at  the  trial  on  that  ground. 
It  will  then  be  presumed  that  the  pendency 
of  the  former  suit,  and  the  trial,  were  admitted. 
WkiU  V.  Kibling,n  Johns.  128. 

1303.  Where  defendants  permit  a  deed  to  be 
read  in  evidence  on  two  trials,  without  proof  of 
execution,  this  does  not  give  the  plaintiffs  permis- 
sion to  read  it  afterwards,  on  another  trial,  with- 
out such  proof.     Baldridge  v.  Walton^  1  Mis.  520. 

1304.  A  letter  produced  at  a  trial  is  evidence 
for  the  opposite  party,  on  a  second  trial  of  the 
same  cause.    JfCLay  v.  Work,  10  S.  &  R.  194. 

1305.  Admissions,  by  counsel,  of  certain  facts 
in  a  special  verdict,  taken  at  a  former  trial  be- 
tween the  same  parties,  and  in  the  same  action, 
are  not  evidence  at  a  new  trial  of  the  same 
cause.     Doraey  v.  Oassaieay,  2  Har.  A  J.  402. 

1306.  In  an  action  of  trespass  quare  elavsum, 
a  plot  returned  in  a  former  action,  in  which  the 
defendant  was  the  same,  and  which  plot  was 
located  on  the  plots  returned  in  this  action,  was 
admitted  as  evidence  to  show  the  admissions  of 
the  defendant  in  the  former  action.  Reeves  v. 
JBddUton,  2  Har.  &  M'Hen.  414. 

1307.  No  partv  in  a  civil  suit  has  a  right  to 
eorapel  the  production  of  the  written  examina- 
tion taken  on  a  criminal  prosecution ',  the  interest 


of  the  publie  might  suffer  by  such  disclosure. 
Pattoti  V.  Freeman,  Coxe,  113.  Such  evidence 
is  admissible  in  a  civil  suit,  thouffh  the  con- 
fession was  made  under  a  pronuse  of  pardon,  ib, 

1308.  In  a  suit  for  freedom,  it  was  held,  that 
what  a  witness  swore  to,  on  the  executing  a 
writ  of  inquiry  between  the  mother  of  the  plain- 
tiff and  another  person,  was  admissible  to  prove 
the  descent  of  the  mother  from  an  Indian  ances- 
tor; although  the  name  of  that  witness  is  not 
particularly  remembered,  nor  the  witness  him- 
self positively  known  to  be  dead ;  it  being  proved 
by  the  witness,  who  stated  his  testimony,  that 
he  was  a  very  old  man  when  he  gave  such  evi- 
dence ;  that  he^  believed  him  to  be  dead ;  and 
had  endeavored  in  vain,  as  counsel  for  the  plain- 
tiff, to  find  a  witness  to  prove  the  point  to  which 
he  had  testified.  Pegram  v.  Isabell,  2  H.  &  M. 
193. 

1309.  A  devised  a  farm  to  his  wife  during  her 
widowhood,  remainder  to  his  children .  B,  claim- 
ing under  a  deed  of  the  land  from  A,  brings  an 
action  of  ejectment  against  the  widow  and  another 
person,  in  which  he  recovers,  on  proof  of  the 
existence  and  contents  of  the  deed  from  A,  which 
was  lost,  or  could  not  be  produced,  and  goes  into 
possession  on  such  recovery.  After  the  death  of 
the  widow,  C,  claiming  as  the  grantee  of  some  of 
the  devisees  in  remainder  of  A,  brought  ejectment 
against  B ;  and  on  the  trial,  B  produced  the  record 
of  the  former  recovery  by  him,  and  offered  evi- 
dence of  what  had  been  sworn  to,  on  the  trial  of 
that  suit,  by  a  witness  since  deceased,  whose 
testimony  went  to  establish  the  existence  of  the 
deed  from  A  to  B.  Held,  that  the  evidence  was 
admissible.    Jackson  v.  Lamson,  15  Johns.  539. 

1310.  Where  a  new  trial  has  been  granted, 
and  a  witness,  who  testified  in  the  first  trial,  dies 
before  the  second  trial,  the  substance  of  his  tes- 
timony may  be  proved  on  the  new  trial,  and  it  is 
not  necessary  to  give  his  exact  words.  Caton 
V.  Lenox,  5  Rand.  31. 

1311.  A  witness  need  not  five  the  very  words 
of  a  deceased  witness  at  a  former  trial.  If  he 
cannot  f^We  the  substance  of  the  cross  as  well 
as  the  direct  examination,  he  cannot  be  admitted. 
Woif  V.  Wveth,  11  S.  &  R.  149. 

1312.  The  justice  and  his  record,  and  the  jury, 
were  all  admitted,  in  Connecticut,  to  testify  that 
a  certain  claim  was  not  brought  in  and  allowed, 
in  a  former  action  tried  in  the  state  of  Mew  York. 
Stevens  v.  Payne,  2  Root,  83. 

1313.  To  prove  the  testimony  of  a  deceased 
witness  at  a  former  trial,  one  may  be  examined 
who  took  notes  at  the  time,  though  he  cannot 
swear  that  he  took  every  word,  but  only  that  he 
intended  to  take  every  thing  material ;  also,  that 
he  cannot  testify  except  firom  his  minutes. 
Clark  V.  Vorce,  15  Wend.  193. 

1314.  One  of  the  commissioners  for  ascertain- 
ing the  bounds  of  land  was  allowed  to  ffive  evi- 
dence of  the  substance  of  what  a  person  deceased 
declared  on  oath  before  him  as  commissioner. 
Bladen  v.  Cockey,  1  Har.  &  M'Hen.  230. 

1315.  A  judge's  notes  of  the  testimony  of  a 
witness,  at  a  former  trial,  are  not  admissible  in 
evidence,  though  certified  by  the  judge.  JiHles 
V.  O'Hara,  4  Binn.  108. 

1316.  The  notes  of  counsel  taken  at  the  re-ex- 
amination of  a  witness  since  deceased,  who  be- 
lieves that  he  took  them  as  the  testimony  was 
given,  but  cannot  remember  the  testimony  with- 
out the  notes,  cannot  be  given  in  evidence  on  a 
subsequent  trial.  Ldghtner  v.  Wike,  4  S.  <&  R. 
203. 

1317.  Counsel  may  giv«  evidenoe  of  the  taili" 
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monj  of  a  witness  at  a  former  trial  from  his 
notes,  though  he  cannot  recollect,  without  them, 
whether  there  was  a  cross-examination,  and  can 
give  only  the  substance  of  the  testimony.  Chess 
y.  Cktssy  17  S.  &  R.  409.  But  if  the  witness 
be  living  in  the  county,  the  notes  of  testimony 
are  not  evidence,  though  the  witness  haa  become 
interested  since  the  former  trial,  ih. 

1318.  The  testimony  of  a  witness,  on  a  former 
trial  between  the  same  parties,  may  be  given  in 
evidence  on  a  second  toial  of  the  same  issue, 
from  the  mouths  of  persons  who  heard  him  tes- 
tify, only  when  the  witness  himself  is  dead,  or 
insane,  or  beyond  seas,  or  where  he  is  kept  away 
by  the  opposite  party.  Drayton  v.  WdLs^  1  N. 
dtM.  409. 

1319.  What  a  witness  (since  dead)  swore  at 
a  previous  trial  on  the  same  indictment,  may  be 

E roved  by  a  person  who  was  present  and  heard 
is  testimony,  provided  he  can  repeat  the  testi- 
mony as  the  witness  gave  it,  and  not  merely  what 
he  conceives  to  be  the  substance  of  it.  He  may 
refresh  his  memory  from  notes  taken  at  the  time, 
or  from  a  newspaper,  printed  by  him,  containing 
the  evidence  as  taken  down  by  himself.  (7. 
SUUbs  v.  Wood^  3  Wash.  C.  C.  440. 


II.    Of  the  Jfature  of  Evidence, 

(a).    Of  the  best  and  secondary  Evidence. 

1320.  If  evidence  of  a  particular  kind  be  re- 
]uired  bv  statute,  which  has  no  negative  words, 
and  such  evidence  cannot  be  obtamed  without 
any  negligence  of  the  party  needing  it,  the  next 
best  evidence  may  be  admitted.  Kendall  v. 
Kingston^  5  Mass.  524.  And  where  a  statute 
provides  that  evidence  of  a  certain  kind  shall  be 
admitted  to  prove  a  fact,  without  words  denoting 
an  intention  to  exclude  other  evidence,  any  other 
evidence  is  admissible  to  prove  the  fact.  Green 
V.  Gilly  8  ib.  111.  Commonwealth  v.  CuUery 
ib.  279. 

1321.  Where  the  plaintiff's  right  to  recover 
depends  upon  a  written  instrument,  it  must  be 
produced,  or,  in  <sase  of  loss,  clear  and  precise 
evidence  of  its  contents  must  be  given.  Hamp- 
ton V.  Windham^  2  Root,  199. 

1322.  A  witness  cannot  testify  to  the  amount 
of  a  record,  or  of  any  written  instrument,  unless 
its  absence  be  accounted  for.  Benion  v.  Craig^ 
2  Mis.  198. 

1323.  Where  a  contract  is  in  writing,  evidence 
of  conversations  leading  to  the  contract  is  in- 
admissible. GUpins  V.  Conseqna^  Pet.  C.  C. 
86. 

1324.  Parol  evidence  is  not  admissible  if  there 
be  written  evidence  to  the  same  point  within  the 
power  of  the  party  offering  it.  Cloud  v.  Patter- 
son, 1  Stew.  394. 

1325.  The  contents  of  a  certiorari  or  other 
writ  cannot  be  proved  by  parol ;  but  the  original, 
or  a  sworn  copy,  must  be  produced.  Brush  v. 
Taggart,  7  Johns.  19. 

1%26.  Parol  evidence  of  a  survey  in  writing  is 
not  admissible.  Dawson  v.  Laughlin,  2  Yeates, 
446. 

1327.  A  parol  agreement,  reduced  to  writing, 
does  not  cnange  the  nature  of  the  contract ; 
the  writing  is  merely  evidence  of  the  agree- 
ment, and  ought  to  be  produced,  being  the  best 
evidence,  though  not  specially  declared  on. 
M'WiUiams  v.  mUis,  1  Wash.  199. 

1328.  Parol  evidence  may  be  given  of  a  deed, 
when  there  is  no  other  way  of  getting  at  the 
title.    Edgar  v.  Rokinson^  4  Dall.  132 


1329.  Parol  evidence,  that  a  receipt  given  flu 
a  note  acknowledged  that  the  note  was  in  Adl 
payment  of  goods  sold,  is  inadmissible,  when 
the  receipt  is  in  existence,  and  no  measares 
have  been  taken  to  procure  it.  Tounueni  t. 
Atwater,  5  Day,  298. 

1330.  Where  a  party  alleges  the  loss  or  de- 
struction of  a  writing  he  has  declared  upon,  it  is 
a  traversable  fact  to  be  determined  by  the  jary, 
and  the  party  himself  is  an  incompetent  witnesi 
to  prove  the  loss.    Coleman  v.  WaUoU,  4  Day,  388. 

1331.  Parol  evidence  is  not  allowed  to  prove 
the  contents  of  written  instruments  that  are  not 
lost  or  in  the  possession  of  the  opposite  party. 
Campbell  v.  Wallace,  3  Teates,271. 

1332.  If  the  non-production  of  a  written  in- 
strument is  satisfactorily  accounted  for,  evidence 
of  its  existence  and  contents  is  admissible.  V. 
States  V.  Reybum,  6  Pet.  352. 

1333.  Where  personal  property  was  delivered, 
and  a  deed  of  it  made,  the  delivery  is  to  be  con- 
sidered as  to  the  uses  pointed  out  inlhe  deed; 
and  the  party  to  whom  it  was  delivered  must 
produce  the  deed,  or  show  its  loss,  to  maintain 
his  title  to  the  property.  Foster  v.  Cherry,  2  N. 
d&M.  367. 

1334.  Secondary  evidence  of  the  contents  of 
a  paper  is  admissible,  on  giving  reasonable  proof 
that  it  has  been  lost  and  diligent  search  made. 
Minor  v.  Tillotson,  7  Pet.  99. 

1335.  The  authority  of  one  to  sell  under  a 
power  of  attorney,  cannot  be  proved  by  parol, 
unless  the  power  is  lost.  Vankom  v.  Friek,  3 
S.  &  R.  278. 

1336.  A  book  of  registry  of  mortgages  is  not 
evidence  to  prove  the  existence  and  contents  of 
a  mortgage ;  the  original  must  be  produced  on 
the  trial,  or  its  loss  or  destruction  shown,  or  its 
absence  accounted  for  on  common-law  princi- 
ples.    Den  V.  Gustin,  7  Halst.  42. 

1337.  A  copy  of  a  deed  may  be  read  in  evi- 
dence, upon  the  oath  of  a  party  that  he  had 
searched  the  clerk's  office,  and  all  other  places, 
where  he  supposed  the  original  deed  might 
probably  be  found,  and  had  not  been  able  to  find 
the  original.     Ben  v.  Peete,  2  Rand.  539. 

1338.  The  book  of  the  judge  of  the  probate 
court  may  be  given  in  evidence,  where  the 
original  will  is  proved  to  be  lost.  Jackson  r. 
Lucett,  2  Caines,  363. 

1339.  Where  the  receipts  and  vouchers  of  a 
disbursing  agent  of  the  United  States  were  de- 
stroyed, by  the  fire  in  the  treasury  department 
in  1833,  it  was  held,  the  agent  could  introduce 
the  best  secondary  evidence  in  his  power,  there 
being  no  charge  of  fraud  or  misapplication.  V. 
States  V.  Laub,  12  Pet.  1.  Such  agent  need  not 
go  to  congress  for  aid,  but  is  entitled  to  aid  from 
the  courts,  ib. 

1340.  The  exceptions  to  the  general  rule  that 
notice  is  necessary  to  make  secondary  evidence 
admissible,  where  one  party  has  the  written  evi" 
deuce  of  which  the  other  wishes  to  avail  himself, 
are,  where,  from  the  nature  of  the  proceedings, 
the  defendant  has  notice  that  the  plaintiff  means 
to  charge  him  with  the  possession  of  it,  as  in 
trover  for  a  bond  ;  where  the  party  had  fraudo- 
lently  obtained  possession  of  a  written  instru- 
ment belonging  to  a  third  person ;  and,  perbapsv 
where  it  appears  that  the  writing  is  in  court,  and 
the  party  refuses  to  produce  it.  Picksring  ▼• 
Myers,  2  Bailey,  113. 

1341.  Parol  evidence  is  inadmissible  to  show 
the  contents  of  a  note  said  to  be  lost,  until  snffi 
cient  proof  on  oath  of  the  loss  of  it.  Cory  v 
Campbell^  10  Johns.  363. 
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1349.  A  copy  of  an  execution,  and  return, 
from  the  office  of  the  reffister  of  deeds,  is  inad- 
missible in  evidence  to  show  an  extent,  until  it 
has  been  shown  tliat  the  execution  had  been 
returned  to  the  clerk's  office  and  lost.  Rand  ▼. 
Hadlock\  6  N.  Hamp.  514. 

1343.  Where  a  deed  is  proved  to  be  lost,  and 
its  execution  established  by  a  subscribing  wit- 
ness, a  copy,  sworn  to  have  been  made  out  b^  a 
clerk,  as  a  true  copy,  is  admissible  to  show  title 
in  the  lessor  of  the  plaintiff  in  ejectment.  Mor- 
gan V.  Marshall^  7  J.  J.  Marsh.  316. 

1344.  Parol  evidence  of  the  contents  of  a  note 
cannot  be  given,  on  the  affidavit  of  the  party's 
attorney  that  he  had  filed  th^  note  in  another 
case,  and  on  search  could  not  now  find  it ;  and 
that  when  he  last  saw  it,  it  was  in  possession  of 
one  T. ;  it  not  appearing  T-  was  without  the 
jurisdiction  of  the  court.  Judson  v.  Eslavaj 
Minor,  71 . 

1345.  Where  a  party's  own  books,  with  his 
suppletory  oath,  are  competent  evidence  to  prove 
the  charges  therein  contained,  secondary  evi- 
dence of  the  contents  is  admissible  in  case  the 
books  are  lost  or  destroyed.  Holmes  v.  Marden, 
12  Pick.  169. 

1346.  The  loss  or  destruction  of  a  paper  must 
be  strictly  proved,  before  other  evidence  of  its 
contents  can  be  received ;  and  if  a  writing  be 
offered  as  a  copy,  it  must  be  strictly  proved  as 
such  before  it  can  be  given  in  evidence.  Willis 
V.  MDole,  2  South.  501. 

1347.  If  a  forged  instrument,  on  which  an  ita- 
dictment  is  pending,  has  been  lost,  evidence 
may  be  given  of  its  contents.  Commonwealth  v. 
Sndl,  3  Mass.  82.  And  that,  too,  without  prov- 
ing that  its  non-production  is  owing  to  the  fault 
or  fraud  of  the  party  charged  wiUi  the  for* 
gery.  ib. 

1348.  The  contents  of  letters  which  are  lost 
may  be  shown  by  any  one,  without  accounting 
for  the  non-production  of  the  person  to  whom 
they  were  written.  Drish  v.  DavenporL  2  Stew. 
266. 

1349.  The  party  in  whose  possession  is  an 
original  instrument  cannot  ofkr  secondary  evi- 
dence of  its  contents.  Sebree  v.  Dorr.  9  Wheat. 
558. 

1350.  Secondary  evidence  of  the  contents  of  a 
writing  not  in  the  control  of  the  party,  is  admis- 
sible.    Denton  v.  HiU,  4  Hay  w.  73. 

1351.  It  is  an  indispensable  rule  of  law,  that 
evidence  of  an  inferior  nature,  which  supposes 
evidence  of  a  higher  in  existence,  and  which 
may  be  had,  shall  not  be  admitted.  Common- 
wealth  V.  Kinison,  4  Mass.  646.  Waterman  v. 
Rolrinson^  5  Mass.  303.  BasseU  v.  Marshall^  9 
Mass.  312.  TaunUm  Turnpike  v.  Whitings  10 
Mass.  327.  But  this  rule  does  not  mean  that  all 
the  evidence  which  exists  in  the  case  shall  be 
produced,  but  merely  that  a  fact  shall  not  be 
mferred  from  any  evidence,  when  more  direct 
and  conclusive  evidence  of  the  fact  may  be  had. 
Commonwealth  v.  James,  1  Pick.  375.  Common^ 
wealth  ▼.  Kinison,  4  Mass.  646. 

1352.  The  rule  requiring  the  production  of  the 
best  evidence  is  applied  to  reject  secondary  evi- 
dence, which  leaves  that  of  a  higher  nature  be- 
hind, in  the  power  of  the  party  ;  it  is  not  applied 
to  reject  one  of  several  eye-witnesses  to  the  same 
lasts.     O.  States  v.  Gibert,  2  Sumner,  19. 

1353.  £very  party  must  give  the  best  proof  in 
his  power ;  an  informal  affidavit  is  not  admissi- 
ble in  eridence.    Simon  v.  Brown,  3  Teates,  186. 

1354.  The  best  evi^nce  the  nature  of  the  case 
admits  of  must  be  produced ;  therefore,  a  copy 


of  the  memorandum  of  an  auctioneer,  or  parol 
evidence  of  its  contents,  is  not  sufficient  to  prove 
a  sale.     Davis  v.  Robertson,  1  Rep.  Con.  Ct.  71. 

1355.  The  best  evidence  the  nature  of  the  case 
admits  should  be  produced  ;  memoranda,  there- 
fore, said  'to  be  in  the  hand-writing  of  a  iailer, 
deceased,  of  a  commitment,  were  inadmissible 
in  action  hj  a  sheriff  for  maintaining  a  defendant 
in  jail.     Walker  y  M'Mahan,  1  Const.  Rep.  129. 

1356.  The  best  evidence  which  the  nature  of 
the  case  admits  should  be  produced ;  therefore, 
in  a  trial  under  an  indictment  for  uttering  a 
forged  bank  note,  an  officer  of  the  bank  ouffht 
to  be  examined.  The  State  v.  Petty,  Har- 
per, 59. 

1357.  If  any  instrument  of  writing,  or  even  the 
record  of  a  judgment,  be  lost  or  destroyed,  the 
contents  may  be  proved  by  parol  evidence. 
Jackson  v.  Cullum,  2  Black f.  228. 

1358.  Parol  evidence  of  the  contents  of  a  pa- 
per cannot  be  given  until  the  existence  and  loss 
or  destruction  of  such  paper  has  been  shown. 
Sterling  v.  Potts,  2  South.  773. 

1359.  Before  evidence  can   be   given  of  the 
contents  of  a  written  instrument,  its  non-pro- 
duction  must  be  accounted  for.      Boynton  r 
Rees,  8  Pick.  329. 

1360.  The  non-production  of  originals  roust 
be  accounted  for  before  copies  can  be  admitted 
as  evidence.     Bozorth  v.  Davidson,  2  Penn.  617. 

1361.  Parol  evidence  will  not  be  received  of  the 
contents  of  a  permit,  which  has  not  been  proved 
to  have  been  lost.  Dawson  v.  Chraves,  4  Call, 
127. 

1362.  Proof  of  the  contents  of  a  writing  can- 
not  be  received,  unless  it 'lie  shown  that  the 
writing  cannot  be  produced.  U»  States  v.  Porter, 
3  Day,  283. 

13o3.  Secondary  evidence  of  the  contents  of  a 
written  instrument  is  admissible  when  it  has 
been  destroyed,  voluntarily,  through  mistake,  or 
by  accident.    Riggs  v.'  Tayloe,  9  Wheat.  483. 

1364.  Loss  of  the  original  paper  being  suffi- 
ciently accounted  for,  inferior  evidence  of  its 
contents  is  admissible.  Cooky,  Wood,l  M'Cord, 
139. 

1365.  Where  a  party  relies  upon  a  paper  Tas 
proof  of  title)  which  he  alleges  to  be  lost,  ne 
may  prove  either  the  fact  of  the  loss,  or  the 
existence  of  the  instrument  first,  as  suits  him. 
Denn  y.  Pond,  Coxe,  379. 

1366.  To  admit  parol  evidence  of  a  written 
agreement,  it  must  first  be  proved  that  it  once 
existed,  and  that  it  is  lost  or  destroyed.  Caitf' 
man  v.  Congregation,  ^e.  6  Binn.  59. 

1367.  Where  an  original  paper  is  in  the  hands 
of  an  attorney,  under  such  circumstances  that 
he  cannot  be  compelled  to  produce  it,  the  party 
may  prove  and  exhibit  a  copy.  Lynde  v.  Juda^ 
3  Day,  499. 

13b8.  The  probate  of  a  deed  by  a  witness, 
upon  oath  before  a  ma^ristrate,  and  the  certificate 
of  the  magistrate  of  its  due  probate,  is  higher 
evidence  uian  the  unexplained  proof  of  the 
hand- writing  of  a  witness,  after  death.  Crane 
V.  Morris,  6  Pet.  598. 

1369.  A  copy  of  a  deed  will  not  be  permitted 
to  be  given  in  evidence,  without  first  proving 
the  loss  or  destruction  of  the  original,  unless  it 
be  in  the  possession  of  the  adverse  party.  An- 
drews  v.  Hooper,  13  Mass.  472. 

1370.  No  official  copy  of  a  deed  is,  per  se,  evi- 
dence, unless  the  original  is  required  to  be 
recorded.     Connelly  v.  Bowie,  6  Har.  &  J.  141. 

1371.  A  certified  copy  of  a  recorded  deed  may 
be  given  in  evidence,  without  accoontiiig  for  the 
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non^prodoction  of  the  oriffinsl.     TMw  r.  WkUt^ 
4  Bibb, '43. 

1372.  An  office  copy  of  a  recorded  deed  is  not 
ftdmiflsible  in  eridence,  without  firtt  accounting^ 
for  the  absence  of  the  original.  SomervUU  r. 
Stephenson,  3  Stew.  871. 

1373.  An  office  copy  of  a  registered  deed  it 
admissible  in  eridence,  where  the  grantee  is  out 
of  the  commonwealth,  and  the  original  deed  is 
not  under  the  control  of  the  party  producing  the 
copy.     lUUon  t.  Campbell,  7  Pick.  10. 

1374.  An  ancient  record  of  a  deed  ^in  this 
case  40  years  old^  in  a  book  of  records  or  deeds, 
and  in  the  writmg  of  the  town  clerk  of  that 
time,  though  not  signed  or  certified  by  him, 
is  admissible  evidence  of  the  execution  and 
contents  of  the  deed ;  the  loss  of  tiie  original 
being  shown.     Booge  ▼.  Parsons,  2  Verm.  &6. 

1375.  An  office  copy  of  a  deed,  executed  «50 
years  before,  is  admissible  in  evidence,  after 
proof  that  the  papers  of  the  grantee,  and  the 
office  where  it  was  recorded,  have  been  searched 
for  the  original  deed,  and  that  the  grantee,  or 
those  claiming  under  him,  had  been  in  posses- 
sion of  the  land  conveyed  for  50  years.  JlfMul- 
Im  T.  Brown,  Harper,  76. 

1376.  Where  an  original  deed  is  not  in  the 
possession  or  power  of  the  party,  a  copy  from 
the  register's  office  is  the  best  evidence,  and  is 
admissible.     Phelps  v.  Foot,  1  Conn.  387. 

1377.  The  statute  provision,  that  a  duly  certi- 
fied copy  shall  be  reoeived  as  evidence  in  lieu 
of  the  original  deed,  **  not  in  the  party's  power 
to  produce,*'  applies  to  a  deed  in  the  possession 
of  a  grantee  residing  in  another  state.  SeoU  v. 
Rivers,  1  Stew.  &  Port.  19. 

1378.  Extraneous  proof  of  the  contents  of  an 
instrument,  lost  by  time  and  accident,  is  not 
admissible,  until  a  foundation  is  first  laid  by  evi- 
dence that  an  instrument  was  duly  executed 
with  the  formalities  required  by  law,  and  that  it 
is  lost.     Kimball  v.  MorreU,  4  Greenl.  368. 

1^9.  The  strict  common-law  rules,  as  to  spe- 
cialties, do  not  appl^  to  bills  of  exchange ;  the 
contents  of  a  bill  bemg  proved,  the  question  of 
its  loss  is  for  a  jury.  Anderson  v.  Robson,  2 
Bay,  495. 

1380.  Presumptive  evidence  of  the  loss  of  a 
paper  is  sufficient  to  let  in  parol  evidence  of  its 
contents.  Tkunton  Bank  v.  Richardson,  5  Pick. 
436.    Central  Turnpike  v.  Valentine,  10  Pick.  142. 

1381.  The  loss  or  destruction  of  an  instrument 
is  a  fact  to  be  decided  by  the  court,  previous  to 
the  admission  of  secondary  evidence  of  its  con- 
tents, and  is  not  afterwards  to  be  submitted  to 
the  jury.     fViUer  v.  Latham,  12  Conn.  392. 

1382.  The  rule,  that  the  loss  of  a  paper  should 
be  established  before  its  contests  can  be  proved, 
is  not  always  to  be  enforced ;  a  strong  degree  of 
probability  of  its  loss  being  shown,  its  non- 
production  should  not  be  allowed  to  defeat  the 
legal  title  of  one  claiming  under  it.  Bouldm  v. 
Massie,  7  Wheat.  122. 

1383.  Proof  tfaaA  «  ship's  papers  were  aeiied 
with  her,  and  delivered  to  the  oouit  by  wliich 
she  was  condemned,  but  that  a  certain  paper 
belongring  to  her  could  not  be  found  there,  on 
search,  is  sufficient  evidence  of  loss  to  warrant 
parol  proof  of  its  contents.  Frands  v.  Ocean 
Ins.  Co.  6  Cow.  404. 

1384.  Proof  of  the  contents  of  a  lost  paper 
should  be  the  best  the  party  has  in  his  power  to 
produce,  and,  at  all  events,  such  as  to  leave  no 
reasonable  doubt  as  to  the  substantial  parts  of 
the  paper.  This  is  sufficient.  Remner  v.  Bank 
of  Columkia,  9  Wfaent.  £81. 


1385.  Proof  that  a  p>|«r  by  law  ia  the  cus- 
tody of  a  particular  officer,  cannot  be  found 
there,  or  accounted  for  by  him,  is  sufficient,  primm 
facie,  for  secondary  evidence  of  its  contents. 
Brainlree  v.  Battles,  6  Verm.  395. 

1386.  The  destruction  of  a  deed  may  be  pre> 
snmed  by  circumstances,  so  as  to  make  an  office 
copy  admissible  in  evidence.  Peay  v.  Pickett,  3 
M'Cord,  319. 

1387.  Proof  that  a  trunk  of  papers  belonging 
to  L.,  in  the  possession  of  his  widow  after  his 
death,  was  destroyed  by  fire,  with  her  house,  is 
sufficient  evidence  to  entitle  the  party  to  give 
parol  evidence  of  the  existence  and  contents  of 
a  paper  supposed  to  have  been  in  the  trunk 
Jackson  V.  Aaely,  10  Johns.  374.  And  where  that 
paper  was  a  power  of  attorney,  that  he  had 
executed  a  deed  which  he  was  authorized  to  do 
by  the  power,  is  sufficient  evidence  of  the  exist- 
ence of  the  power,  and  of  his  authority  under 
it.  t^. 

1388.  If  an  instrument  be  lost,  in  consequence 
of  an  irregular  or  defective  transmission  by  mail, 
it  is  a  sufficient  excuse  for  its  non-production, 
and  ground  for  the  admission  of  secondary  evi- 
dence.    Bank  of  U.  States  v.  Sill,  5  Conn.  106. 

1389.  A-  plaintiff  is  competent  to  prove  the 
loss  of  a  paper  on  which  his  claim  depends,  and 
thereby  introduce  a  copy.  Hamii  v.  Lawreneoj 
2  A.  K.  Marsh.  366. 

1390.  To  let  in  parol  evidence  of  the  contents 
of  a  written  instrument,  proof  of  its  existence 
and  loss  must  first  be  given ;  and  the  oath  of  the 
plaintiff  cannot  prove  its  loss.  Sims  v.  Sims,  2 
Rep.  Con.  Ct.  225. 

1391.  The  affidavit  of  a  party  to  a  suit  may 
be  received  to  prove  the  loss  of  a  writing,  ia 
order  to  let  in  secondary  evidence  of  its  ooa- 
tents.  Done^Mmv.Tay^r,  8  Pick.  390.  Whether 
the  loss  is  sufficiently  proved  to  let  in  secondary 
evidence,  is  a  question  for  the  court,  ib. 

1392.  Where  evidence  was  offered,  tending  to 
show  that  certain  papers  once  existed,  and  that 
they  came  to  the  party's  possession,  the  loss 
may  be  proved  by  the  oath  of  such  party.  Bass 
V.  Brooks,  1  Stew.  44. 

1393.  The  plaintiff  is  admissible  to  prove  the 
loss  of  an  instrument,  and  must  first  be  called. 
Blanion  v.  Miller,  1  Hayw.  4. 

1394.  The  testimony  of  a  party  ia  a  cause 
may  be  received,  to  prove  to  Uie  court  the  loss 
of  a  deed,  in  order  to  lay  a  foundation  for  the 
introduction  of  secondary  evidence  to  prove  tlie 
contents  of  the  deed.  MJieil  v.  M*Clmiock,  5 
N.  Hamp.  355. 

1395.  A  party  to  a  suit  mav  be  a  competent  wit- 
ness to  prove  the  loss  of  a  deed  or  a  record,  for 
the  purpose  of  letting  in  secondary  evidence, 
but  not  to  prove  the  contents  thereof.  Adams 
V.  LeUsnd,  7  Pick.  62. 

1396.  The  affidavit  of  a  party,  that  a  paper  had 
been  deposited  with  the  recording  officer  to  bo 
recorded,  and  that  such  officer  had  since  in- 
formed fanm  that  it  was  not  in  his  office,  and  that 
he,  the  party,  had  made  diligent  search,  and 
could  not  find  it,  and  believed  it  to  be  lost  or 
mislaid,  is  sufficient  to  let  in  secondary  evidence. 
Ward  V.  Ross,  1  Stew.  136. 

1^.  Where  a  lost  deed  is  not  proved  to  hav« 
been  destroyed,  but  only  mislaid,  it  seems  that 
the  party  should  make  affidavit  that  he  has  not 
been  able  to  find  it.    Daiois  v.  Spooner,  3  Pick.  284 . 

1398.  The  testimony  of  a  person  to  whose 
care  a  paper  has  been  intrusted,  that  he  had 
made  search  and  could  not  find  it,  is  evidence  of 
its  loss.    Jomos  v.  Falss^  5  Msm.  101. 
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1399.  Where  a  BubmUsion  has  been  delivered 
to  an  arbitrator,  his  affidavit  is  the  best  evidence 
of  its  loss,  and  while  his  evidence  can  be  ob- 
tained, that  of  a  party  is  not  admissible.  Pryor 
▼.  Jrj\rairry,  1  Stew.  150. 

1400.  The  demandant,  in  a  real  action,  having 
produced  an  office  copy  of  his  title-deed,  and 
proved  that  the  original  once  existed,  and  was 
genuine,  and  that  the  subscribing  witnesses 
were  out  of  the  jurisdiction,  and  having  made 
affidavit  of  the  loss  of  the  original,  was  permit- 
ted to  read  the  copy  in  evidence.  •  Hewes  v. 
WisweU,  8  Greenl.  94. 

1401.  The  testimony  of  one  of  the  executors, 
that  he  was  unable  to  find  a  deed  40  years  old,  is 
sufficient  evidence  of  its  loss  to  make  a  certified 
copy  good  evidence.  Tumipseed  v.  Hcnokins, 
1  M'Cord,  272. 

1402.  The  act  of  South  Carolina,  of  1803, 
1  firev.  319,)  substitutes  the  oath  of  the  party 
or  the  common-law  mode  of  proving  the  loss 

of  an  original  grant,  in  order  to  make  a  certified 
copy  competent  evidence.  Bird  v.  SnUthj  3 
M'Cord,  300. 

1403.  The  affidavit  of  the  loss  of  the  original 
grant,  required  by  the  act  of  South  Carolina,  of 
1803,  to  render  an  office  copy  evidence,  need 
not  be  made  at  the  time  of  the  trial,  if  made  after 
the  commencement  of  the  suit.  Linning  v. 
Crawford^  2  Bailev,  596. 

1404.  The  affidavit  required  by  the  act  of 
South  Carolina,  of  1803,  of  the  loss  of  the 
original  before  the  production  of  an  office 
copy  of  a  grant,  is  sumcient,  if  it  be  sworn  to 
subsequently  to  the  docketing  of  the  case,  for 
the  purpose  of  being  used  in  that  case,  and  no 
circumstance,  independent  of  the  lapse  of  time 
before  it  is  used,  appears  to  invalidate  it.  Tur- 
nipseed  v.  Freeman^  2  M'Cord,  269. 

1405.  An  affidavit  by  an  agent,  that  neither  he 
nor  his  principal  has  any  control  of  an  original 

frant,  is  sufficient  to  let  in  the  secondary  evi- 
ence  of  a  registered  copy.     Smith  v.  Martin,  2 
Overt.  208. 

1406.  Where  trustees  offer  copies  of  grants  as 
evidence,  they,  and  not  the  cestui  que  trust, 
must  make  the  oath  of  the  loss  of  the  originals 
required  by  the  act  of  South  Carolina  of  1803. 
Linning  v.  Crawford,  2  Bailey,  296. 

1407.  Proof  Uiat  the  clerk  of  a  court  had 
searched  the  records,  and  found  no  Judgrment, 
in  a  certain  case,  is  not  sufficient  to  let  in 
parol  evidence  of  the  contents  of  a  declara- 
tion and  plea  in  such  case.  Fox  v.  Lambson, 
3  Halst.  275. 

1406.  The  testimony  of  the  cashier  of  a  bank, 
that  a  letter  was  received  either  by  himself  or  a 
director,  which,  after  search  by  both,  could  not. 
be  found,  was  held  insufficient,  without  the  affi- 
davit of  the  director,  to  let  in  parol  evidence  of 
the  contents  of  such  letter.  Taunton  Bank  v. 
Richardson,  5  Pick.  436.  But  it  seems  that  parol 
evidence  of  the  contents  would  have  been  ad- 
missible if  the  cashier  had  further  testified  that 
the  letter  was  kept  on  the  files  of  the  bank,  ib. 
Presumptive  evidence  of  the  loss  of  a  paper  is 
sufficient  to  let  in  parol  evidence  of  the  eon- 
tents,  ib, 

1409.  In  order  to  show  that  a  deed  has  been 
destroyed,  the  testimony  of  a  witness,  who  can- 
not read,  that  she  has  destroyed  a  paper  which 
she  understood  to  be  the  deed  in  question,  is  in- 
competent. Mitchell  V.  Mitchell,  3  Stew.  &,  Port. 
61. 

1410.  Declarations  of  the  administrator  of  him 
into  whose  hands  a  paper  is  last  traeed,  are  not 
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sufficient  evidence  of  its  loss,  so  that  its  contents 
may  be  shown  by  parol ;  the  administrator's  own 
testimonv  should  be  produced.  The  Governor  v. 
Barkley,'4  Hawks,  20. 

1411.  Where  a  deed  appears  to  have  been  only 
mislaid,  the  party  must  make  affidavit  that  he 
has  used  due  diligence,  and  has  not  been  able  to 
find  it.    Davis  v.  Sj^ooner,  3  Pick.  284. 

1412.  An  affidavit  of  a  party,  that  he  is  igno- 
rant of  the  existence  of  certain  papers,  and  that 
he  has  made  diligent  search,  and  cannot  find 
them,  is  sufficient  to  admit  secondary  proof. 
Patterson  v.  fVinn,  5  Pet.  233. 

1413.  To  let  in  secondary  evidence  of  the  con- 
tents of  a  will,  which  is  not  proved  to  be  de- 
stroyed, it  must  be  first  proved  that  diligent 
search  has  been  made  for  it  by  or  at  the  re- 
quest of  the  party  who  seeks  to  prove  by  parol 
its  contents,  in  those  places  where  it  is  most 
likely  to  be  found.  But  this  may  be  proved  by 
the  party  himself.  Dan  v.  Brown,  4  Cow.  483. 
Jackson  V.  Betts,  6  Cow.  377. 

1414.  Due  diligence  must  be  used  to  obtain 
the  testimonv  of  a  subscribing  witness  to  a 
paper.  If,  however,  inquiry  be  made  at  the 
place  where  the  witness  was  last  heard  of,  and 
he  cannot  be  found,  evidence  of  his  hand- 
writing is  admissible.  Cooke  v.  Woodrow,  5 
Cranch,  13. 

1415.  A  copy  of  a  will,  with  letters  testament- 
ary, under  the  hand  and  seal  of  the  deputy-com- 
missary, in  Maryland,  were  admitted  in  evidence, 
upon  proof  that  diligent  search  had  been  made 
for  the  original,  and  that  the  name  of  the  com- 
missary was  in  his  hand-writing.  Smi^  v.  StetiU^ 
1  Har.  &  MHen.  419. 

1416.  Where  the  witnesses  to  a  written  con- 
tract were  the  sons  of  the  defendant,  and  the 
plaintiff  inquired  of  the  defendant  for  the  wit- 
nesses the  day  before  the  sitting  of  the  court, 
and  was  falsely  told  by  him  that  they  had  gone 
on  a  journey,  it  was  held,  that  this  was  not  a 
sufficient  reason  for  letting  in  other  evidence  of 
the  hand-writing,  the  plaintiff  not  having  used 
due  diligence  to  procure  the  witnesses.  MHU 
V.  Twist,  8  Johns.  121. 

1417.  To  entitle  a  party  to  give  parol  evi- 
dence of  the  contents  of  a  will  alle^d  to  be  de- 
stroyed, where  there  is  not  conclusive  evidence 
of  its  absolute  destruction,  the  party  must  show 
that  he  has  made  diligent  search  and  inquiry 
after  the  will  in  those  places  where  it  would 
most  probably  be  found,  if  in  existence ;  as  in  the 
office  of  the  surrogate  of  the  county  where  the 
testator  died,  or  in  the  office  of  the  jndee  of  pro- 
bate, or  of  the  executors.  Jackson  v.  nasbrtmck^ 
12  Johns.  192.  Vide  Jackson  v.  Frier,  16  Johns. 
192.    Jackson  v.  Root^  18  ib.  60. 

1418.  Where,  on  trial,  a  mortgage  deed  ap- 
peared, from  the  registered  copy,  to  be  an  in- 
denture, interchangeably  signed  and  sealed,  and 
the  part  belonging  to  the  mortgagee  is  proved 
to  be  lost,  in  order  to  make  the  copy  admissi- 
ble, due  diligence  must  be  shown  to  ascertain 
whether  any  counterpart  exists,  and,  if  it  does, 
to  obtain  it  to  be  used  in  the  trial.  Poignard  v. 
Smith,  8  Pick.  272.  In  an  action  by  the  assignee 
of  a  mortgage,  to  recover  possession  of  the  mort- 
gaged premises  against  a  disseizor,  the  affidavit 
of  his  assignor  is  not  admissible  to  prove  the 
loss  of  the  mortgage  deed.  ib.  If  diligent  search 
and  inquiry  are  made  for  such  deedj  without 
success,  the  demandant  may  give  in  evidence  a 
copy  ftojsk  the  registry,  ib, 

1419.  Where  ue  defendant,  without  praying 
I  oyer  of  the  bond,  pleads  to  the  issnB,  the  plaii>> 
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tiiP  may  offer  a  eopy  in  eyidenoe,  if  the  original 
be  proved  to  be  lost  or  destroyed.  Taylor  ▼. 
Pevtm,  1  Wash.  253. 

1420.  The  copy  of  a  charter  party  is  admissi- 
ble in  evidence  by  the  defendant  where  the  ori- 
ginal has  been  traced  to  the  hands  of  the  plain- 
tiff; the  oath  of  the  plaintiffs  that  it  is  not  in 
their  possession  is  not  necessary.  Meyer  y. 
Barker^  6  Binn.  228. 

1421.  An  extract  of  a  lost  letter  cannot  be 
gtven  in  evidence  without  calling  for  the  writer 
of  the  letter  to  produce  his  letter-book.  Dennis 
y.  Barber,  6  S.  &  R.  420. 

1422.  Important  documents,  which  were  the 
cause  of  capture,  having  been  improperly  taken 
from  the  prize-master,  exact  copies  taken  by 
him,  and  verified  by  his  affidavit,  were,  under 
the  circumstances,  admitted  as  good  evidence. 
The  Julia,  1  Gallis.  594. 

1423.  The  cop^  of  a  foreign  grant,  or  of  a  con- 
veyance under  it,  from  the  land-office  register, 
or  original  entries  thereof,  cannot  be  substituted 
in  evidence  for  the  originals,  until  tlie  latter  have 
been  shown  to  be  lost  or  destroyed ;  and  then  it 
must  be  a  full  transcript  of  the  record,  and  not 
a  mere  abstract,  to  be  admissible  in  evidence. 
Ballet  v.  Eelava,  3  Stew.  &  Port.  105. 

1424.  Proof  of  the  loss  of  a  paper,  which  can- 
not be  given  in  evidence  without  proof  of  its 
execution,  will  not  justify  the  introduction  of  a 
copy  of  it,  without  proof  of  the  execution  of  the 
original.     ElmomdMrf  v.    Carmiehael,    3    Litt. 

14525.  An  heir,  claiming  title  by  virtue  of  a 
deed  to  his  ancestor,  cannot  give  in  evidence 
an  authenticated  copy  of  the  deed  from  the 
town  records,  without  accounting  for  the  non- 
production  of  the  original.  Cunmngkam  v.  Tra- 
cy, 1  Conn.  252. 

1426.  Where  an  instrument  is  only  stated  as 
an  inducement,  and  is  not  the  gist  of  the  action, 
though  indispensable  to  a  recovery ;  or  where 
the  party  has  not  the  right  to  the  possession  of 
them,  he  may  prove  the  loss  and  the  contents  of 
the  instrument  by  secondary  evidence,  although 
he  has  not  alleged  such  loss  in  his  declaration. 
Coleman  v.  WoUott,  I  Conn.  285. 

1427.  Copies  of  deeds,  made  by  disinterested 
persons,  of  good  character,  and  under  circum- 
stances that  create  no  imputation  of  fraud,  may 
be  received  in  evidence  where  the  ortarinal  is 
proved  to  be  lost.  ^Uen  v.  Parish,  3  Ham. 
107. 

1428.  On  affidavit  of  the  loss  of  a  conveyance, 
a  copy  may  be  given  in  evidence.  Brooks  v. 
Clay,  3  A.  K.  Marsh.  545. 

1429.  Where  an  original  deed  is  lost,  of  which 
loss  presumptive  evidence  is  sufficient,  a  copy 
from  the  registry  is  admissible  in  evidence. 
Hathaway  v.  Spooner,  9  Pick.  23.  Where  a  per- 
son living  on  land  to  which  he  aflerwards  ac- 

3uires  a  title,  takes  a  deed  of  part  of  a  tract 
escribed  as  bounding  on  such  land,  this  is  evi- 
dence against  him,  in  the  nature  of  a  confes- 
sion that  such  land  does  not  cover  any  part  of 
the  tract  so  described,  ib, 

1430.  The  loss  or  destruction  of  a  record  be- 
ing first  proved,  its  contents  may  be  proved  by 
secondary  evidence.  Graham  v.  O'Fallow,  3 
Mis.  507. 

1431.  Where  the  best  evidence  of  the  execu- 
tion of  a  bond  (which  is  the  testimony  of  the 
subscribing  witnesses^  cannot  be  had,  tne  next 
best  evidence  of  whicn  the  case  is  susceptible  is 
proof  of  the  hand- writing  of  the  obligor,  with 
the  additional  evidence  of  the  hand-writing  of 


the  subscribing  witnesses.    Plunket  v.  Bovmam^ 
2  M'Cord,  138. 

1432.  In  proving  the  execution  of  a  deed,  tne 
testimony  of  the  subscribing  witness  cannot  be 
dispensed  with,  if  it  can  be  procured;  but  if 
such  witness  fail  to  establish  tlie  execution  of 
the  deed,  the  party  may  prove  it  by  other  evi- 
dence.    Whitaker  v.  Salisbury,  15  Pick.  534. 

1433.  Where  a  subscribing  witness  to  a  will 
does  not  recollect  that  he  subscribed  in  the 
presence  of  the  testator,  that  fiict  may  be 
proved  by  other  evidence.  Gwinn  v.  Badford^ 
2  Litt.  137. 

1434.  Where  the  fact  to  be  shown  is  one  to 
which  the  subscribing  witness  was  called  to  at- 
test at  the  time,  such  as  the  signature  or  deliv- 
ery of  a  paper,  he  must  be  first  called.  Harding 
V.  Craigie,  8  Verm.  508.  But  he  need  not  show 
that  he  witnessed  only  one  of  three  signatures 
to  a  note,  this  not  beine  inconsistent  with  the 
face  of  the  paper,  but  only  in  explanation,  ifr. 

1435.  A  subscribing  witness  to  a  written 
agreement  must  be  produced  to  prove  its  execu- 
tion, or  his  absence  satisfactorily  accounted  for. 
If  this  is  not  done,  the  confessions  of  the  party 
executing  the  agreement  are  not  admissible. 
Lerby  v.  Wilson,  3  Ham.  42. 

1436.  Instruments  under  seal,  purporting  to 
be  executed  in  the  presence  of  a  witness,  must 
be  proved  by  him,  or  his  absence  must  be  ac- 
counted for.  If  he  cannot  be  obtained,  proof  of 
his  hand-writing  is  allowed ;  and,  in  the  absence 
of  this,  proof  of  the  hand- writing  of  the  party 
who  executed  the  instrument.  (Aurke  v.  Court' 
ney,  5  Pet.  319. 

1437.  The  subscribing  witness  must  be  pro 
dttced,  if  alive  and  withm  the  jurisdiction  of  the 
court ;  the  act  to  the  contrary,  of  South  Caro- 
lina, of  1802,  is  confined  to  bonds  and  notes 
Townsend  v.  Covington,  3  M'Cord,  219. 

1438.  In  an  action  upon  a  witnessed  note,  the 
subscribing  witness  must  be  produced,  or  hia 
absence  accounted  for,  before  other  evidence  ia 
admissible.     Williams  v.  Davis,  1  Penn.  277. 

1439.  A  sealed  instrument  is  not  admissible  in 
evidence,  unless  proved  by  the  subscribing  wit- 
ness, if  he  is  withm  the  jurisdiction  of  the  court. 
Lewis  V.  Ringo,  3  A.  K.  Marsh.  247. 

1440.  To  prove  a  lost  receipt  proved  by  an 
attesting  witness,  the  witness  must  be  pro- 
duced, or  his  absence  accounted  for.  Jf  Mohan 
V.  M  Grady,  5  S.  &  R.  314. 

1441.  A  sealed  instrument,  attested  by  a  sub- 
scribing witness,  may  be  proved  by  proving  the 
hand-writing  of  the  witness,  if  his  absence  is 
sufficiently  accounted  for.  MPherson  v.  Rath- 
bone,  11  Wend.  96.  If  the  hand-writing  of  the 
witness  cannot  be  proved,  (and  an  ineffectual 
effort  to  prove  it  by  the  brother  of  the  witness  is 
sufficient  evidence  of  such  inability,)  the  instru- 
ment may  be  proved  by  proving  the  hand-writing 
of  the  party,  ib. 

1442.  The  time  of  executing  a  deed  can  only 
be  proved  by  the  testimony  of  the  subscribing 
witnesses,  unless  their  absence  is  satisfactorily 
accounted  for.  MConneU  v.  Brown,  Litt.  Sei. 
Cas.  459. 

1443.  After  proof  of  the  loss  or  destruction  of 
a  deed,  its  execution  and  contents  are  to  be 
established  by  the  subscribing  witnesses,  if  they 
can  be  had  ;  otherwise,  by  otner  legitimate  tes- 
timony, declarations  of  the  grantor,  ditc.  Grtf- 
fith  V.  Huston,  7  J.  J.  Marsh.  385. 

1444.  Where  there  is  a  subscribing  witness  to 
a  bond,  proof  of  the  confession  of  the  obligor  is 
not  sufficient,  but  the  subscribing  witness  must 
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be  produced,  or,  in  case  he  10  dead  or  out  of  the 
state,  his  hand-writing  must  be  proyed.  Fox  v. 
ReU,  3  Johns.  477. 

1445.  Where  the  execution  of  an  attested  in- 
stnunent,  whether  under  seal  or  not,  is  properly 
in  issue,  the  testimony  of  the  subscribing  wit- 
ness is  the  best  and  only  admissible  evidence ; 
unless  the  impracticability  of  producing  it  be  sat- 
isfactorily shown,  or  when  he  is  legally  incom- 
petent, from  some  cause  not  chargeable  as  a  fault 
against  the  party  on  whom  it  devolves  to  make 
the  proof.  Bennet  v.  Robinson^  3  Stew.  Si,  Port. 
227. 

1446.  Proof  of  the  hand- writing  of  a  witness 
absent  from  the  state  is  sufficient,  without  prov- 
infir  the  hand- writing  of  the  obligor.  Shiy  v. 
Cnamplin,  4  Johns.  461. 

1447.  Where  a  subscribing  witness  to  a  writing 
resides  beyond  the  jurisdiction  of  the  court,  that 
fact  may  be  proved  by  any  competent  testimony ; 
and  it  is  not  necessary  that  a  subpcsna,  in  such 
case,  should  have  issued  for  the  iU>sent  witness. 
Clark  V.  Boyd,  2  Ham.  56. 

1448.  Where  the  attesting  witness  to  an  in- 
strument cannot  be  produced,  witnesses  must  be 
called  to  prove  his  hand-writing ;  and  it  is  not 
sufficient  to  prove  the  hand-writing  of  the  party 
to  the  instrument,  without  proof  of  the  hand- wri- 
ting of  the  witness.  Famsworth  v.  Briggs,  6 
N.  Hamp.  561. 

1449.  If  a  subscrib'mg  witness  to  an  instru- 
ment reside  out  of  reach  of  the  process  of  the 
court,  his  hand- writing  may  be  proved.  Den  v. 
Van  Houten,  5  Halst.  270. 

1450.  Where  there  is  a  subscribing  witness  to 
a  sealed  instrument,  to  justify  evidence  of  the 
hand-writing  of  the  party,  it  is  necessary  not 
only  to  show  that  the  witness  cannot  be  found 
by  diligent  search,  but  a  bona  fide  attempt  should 
also  be  made  to  prove  the  hand-writing  of  the 
witness.  PelUtreau  v.  Jackson,  11  Wend.  110. 
Vide  Jackson  v.  Watdron,  13  Wend.  178. 

1451.  The  casual  and  temporary  absence  from 
the  state  of  a  subscribing  witness  to  a  bond  does 
not  justify  the  admission  of  proof,  by  other  wit- 
nesses, of  its  execution,  especially  where  the 
subscribing  witness  resides  within  the  jurisdic- 
tion of  the  court,  and  has  been  summoned. 
Creigklon  v.  Johnson,  lAti.  Sel.  Gas.  240. 

1452.  Where  the  subscribing  witness  to  an  in- 
strument resides  out  of  the  jurisdiction  of  the 
court,  secondary  evidence  is  admissible  to  estab- 
lish the  instrument.  Barringer  v.  Sneed,  3  Stew. 
201. 

1453.  If  the  attesting  witnesses  to  a  bond  re- 
side in  another  state,  tne  bond  will  be  received 
in  evidence  upon  proof  of  their  hand-writing. 
Jones  V.  Cooprider,  1  Blackf.  47. 

1454.  The  execution  of  all  writings  which  are 
witnessed  must  be  proved  by  the  subscribing 
witness,  unless  he  is  dead,  or  without  the  juris- 
diction of  the  court ;  and  where  it  appeared  that 
the  subscribing  witness  resided  in  the  state,  and 
was  summoned  to  attend,  but  was  absent  from 
the  state  at  the  trial,  it  was  held,  that  another 
witness  could  not  be  introduced  to  prove  the  ex- 
ecution of  the  instrument.  M'Cord  v.  Johnson, 
4  Bibb,  531. 

1455.  The  subscribing  witness  to  a  bail  bond 
being  out  of  the  country,  evidence  to  prove  the 
hand-writing  of  the  obligor,  the  surety,  and  the 
witness,  is  very  proper  and  regular  in  an  action 
of  debt  on  the  bond.  Oliphant  v.  Taggart,  1 
Bay,  255. 

1456.  Whether,  where  the  subscribing  wit- 
neMes  to  a  bond  are  out  of  the  state,  their  ac- 


knowledgments, and  their  hand-writing,  may  be 
proved  —  musre.     Hempstead  v.  Bird,  2  Day,  293. 

1457.  Where  an  attesting  witness  to  a  promis- 
sory note  is  out  of  the  jurisdiction  of  the  court, 
other  evidence  of  the  signature  of  the  party  to  the 
instrument  is  admissible.  Homer  v.  WaLlis,  11 
Mass.  309.  Valentine  v.  Piper,  22  Pick.  85.  And 
this  may  be  done  without  proving  the  witnesses 
signature,  where  the  instrument  by  law  requires 
no  witness.  Homer  v.  Wallis,  11  Mass.  309. 
So,  if  a  subscribing  witness  to  an  instrument 
be  dead,  or  without  the  process  of  the  court, 
proof  of  the  hand- writing  of  one  of  the  subscri- 
bing witnesses  is  sufficient  to  entitle  a  party  to 
read  it  in  evidence.  Dudley  v.  Sumner,  5  Mjiss. 
438.  But  in  no  case  is  the  certificate  of  the  ac- 
knowledgment of  a  deed  any  proof  of  the  execu- 
tion of  the  deed ;  but  the  proof  is  to  be  by  the 
subscribing  witnesses,  ib.  Catlin  v.  Ware,  9 
Mass.  218. 

1458.  The  affidavit  of  a  party  to  the  cause 
may  be  received,  to  prove  the  death  of  one  sub- 
scribing witness  to  a  bill  of  sale,  and  that  the 
other  cannot  be  found,  so  as  to  let  in  other  evi- 
dence of  the  execution  of  the  writing.  M'DoweU 
V.  Hall,  2  Bibb,  610. 

1459.  A  deed,  attested  by  two  witnesses,  is  not 
admissible,  on  proof  of  the  hand-writing  of  one 
who  is  dead,  if  the  other  be  alive  and  in  the 
state.     Chambers  v.  Handley,  3  J.  J.  Marsh.  96. 

1460.  Where  the  subscribing  witness  to  an  in- 
strument is  dead,  and  it  is  shown  to  be  impossi- 
ble to  prove  his  hand-writing,  evidence  of  the 
hand- writing  of  the  party  himself  is  admissible. 
Raines  v.  Philips,  1  Leign,  483. 

1461.  W-here  the  subscribing  witness  to  an  in- 
strument, who  has  merely  made  his  mark,  is 
dead,  proof  of  the  hand- writing  of  the  party  ex- 
ecuting the  instrument  will  be  received,  without 
any  attempt  to  prove  the  mark  of  the  witness. 
OiUiam  v.  Perkinson,  4  Rand.  325. 

1462.  Where  one  of  the  subscribing  witnesses 
to  a  deed  is  dead,  and  the  other  has  removed  out 
of  the  state  several  hundred  miles,  evidence  of 
their  hand-writing  is  admissible.  Van  Doren  v. 
Van  Doren,  2  Penn.  1022. 

1463.  Where  a  subscribing  witness  to  a  bond, 
note,  or  other  writing,  is  dead  or  absent,  proof 
of  the  hand-writing  of  either  the  witness  or  the 
obligor  is,  under  proper  circumstances,  admitted ; 
but  it  does  not  follow  that  the  proof  of  the  latter 
must  be  required  in  addition  to  proof  of  the 
hand- writing  of  the  former ;  nor  is  tne  exclusion 
of  the  proof  of  the  hand- writing  of  the  witness 
a  necessary  consequence  of  admitting  the  one 
when  the  other  cannot  be  obtained  :  both  modes 
of  proof  may  be  admissible,  and  either  may  be 
sufficient.     Clark  v.  Boyd,  2  Ham.  56. 

1464.  Proof  of  the  death  and  hand-writing  of 
a  subscribing  witness  of  an  instrument,  not  in 
the  usual  form  of  a  sealed  instrument,  nor  pur- 
porting in  the  bod^  of  it  to  be  sealed,  is  not 
evidence  of  the  delivery  and  sealing  of  the  in- 
strument, although  a  sufficient  seal,  under  the 
statute,  is  affixed  to  the  subscriber's  name.  Jfew- 
bold  V.  Lamb,  2  South.  449. 

1465.  Proof  of  the  hand-writing  of  subscribing 
witnesses  to  a  sealed  instrument,  who  are  dead, 
or  beyond  the  jurisdiction  of  the  court,  is  good 
evidence  of  the  execution  of  the  instrument,  with- 
out proof  of  the  signatures  of  the  parties.  Lush 
V.  Druse,  4  Wend.  313. 

1466.  In  an  action  of  trover  for  a  negro,  it  was 
alleged  that  the  negro  was  made  oyer  by  a  mar^ 
riage  contract  to  the  plaintiff.  On  the  trial,  the 
hand-writing  of  the  subscribing  witnesses  (who 
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tiff  may  oAIt  a  copy  in  eyidence,  if  the  orii^inal 
be  prored  to  be  lost  or  destroyed.  Tayhr  t. 
PeyUm,  1  Wash.  252. 

1420.  The  copy  of  a  charter  party  is  admissi- 
ble in  evidence  by  the  defendant  where  the  ori- 
ginal has  been  traced  to  the  hands  oi'  the  plain- 
tiff; the  oath  of  the  plaintiffs  that  it  is  not  in 
their  possession  is  not  necessary.  Meyer  v. 
Barker^  6  Binn.  228. 

1421.  An  extract  of  a  lost  letter  cannot  be 
giTen  in  evidence  without  calling  for  the  writer 
of  the  letter  to  produce  his  letter-book.  Dennis 
T.  Barber,  6  S.  &  R.  420. 

1422.  Important  documents,  which  were  the 
cause  of  capture,  haying  been  improperly  taken 
from  the  prize-master,  exact  copies  taken  by 
him,  and  verified  by  his  affidavit,  were,  under 
the  circumstances,  admitted  as  good  eyidence. 
The  Julia,  1  Gallis.  594. 

1423.  The  copy  of  a  foreign  grant,  or  of  a  con- 
veyance under  it,  from  the  land-office  register, 
or  original  entries  thereof,  cannot  be  substituted 
in  eviaence  for  the  originals,  until  the  latter  have 
been  shown  to  be  lost  or  destroyed ;  and  then  it 
must  be  a  full  transcript  of  the  record,  and  not 
a  mere  abstract,  to  be  admissible  in  eyidence. 
Ballet  y.  Eslava,  3  Stew.  &  Port.  105. 

1424.  Proof  of  the  loss  of  a  paper,  which  can- 
not be  given  in  evidence  without  proof  of  its 
execution,  will  not  justify  the  introduction  of  a 
copy  of  it,  without  proof  of  the  execution  of  the 
original.  Elmondorf  v.  Carmiehael,  3  Litt. 
472. 

1425.  An  heir,  claiming  title  by  virtue  of  a 
deed  to  his  ancestor,  cannot  give  in  evidence 
an  authenticated  copy  of  the  deed  from  the 
town  records,  without  accounting  for  the  non- 
production  of  the  original.  Cunningham  v.  Tra- 
cy, 1  Conn.  252. 

.  1426.  Where  an  instrument  is  only  stated  as 
an  inducement,  and  is  not  the  gist  of  the  action, 
though  indispensable  to  a  recovery ;  or  where 
the  party  has  not  the  right  to  the  possession  of 
them,  he  may  prove  the  loss  and  the  contents  of 
the  instrument  by  secondary  evidence,  although 
he  has  not  alleged  such  loss  in  his  declaration. 
Coleman  v.  fVoUott,  1  Conn.  285. 

1427.  Copies  of  deeds,  made  by  disinterested 
persons,  of  good  character,  and  under  circum- 
stances that  create  no  imputation  of  fraud,  ma^ 
be  received  in  evidence  where  the  original  is 
proved  to  be  lost.  AUen  v.  Parish,  3  Ham. 
107. 

1428.  On  affidavit  of  the  loss  of  a  conveyance, 
a  copy  may  be  given  in  evidence.  Brooks  v. 
Clay,  3  A.  K.  Marsh.  545. 

1429.  Where  an  original  deed  is  lost,  of  which 
loss  presumptive  evidence  is  sufficient,  a  copy 
from  the  registry  is  admissible  in  evidence. 
Hathaway  y.  Spooner,  9  Pick.  23.  Where  a  per- 
son living  on  land  to  which  he  afterwards  ac- 
quires a  title,  takes  a  deed  of  part  of  a  tract 
described  as  bounding  on  such  land,  this  is  evi- 
dence against  him,  in  the  nature  of  a  confes- 
sion that  such  land  does  not  cover  any  part  of 
the  tract  so  described,  tb, 

1430.  The  loss  or  destruction  of  a  record  be- 
ing first  proved,  its  contents  may  be  proved  by 
secondary  evidence.  Chraham  v.  O^Fallow,  3 
Mis.  507. 

1431.  Where  the  best  evidence  of  the  execu- 
tion of  a  bond  (which  is  the  testimony  of  the 
subscribing  witnesses^  cannot  be  had,  tne  next 
best  evidence  of  whicn  the  case  is  susceptible  is 
proof  of  the  hand-writing  of  the  obligor,  with 
the  additional  evidence  of  the  hand-writing  of 


the  subscribing  witnesses.    Plvnket  v.  Bowmum^ 
2  M'Cord,  138. 

1432.  In  proving  the  execution  of  a  deed,  tlie 
testimony  of  the  subscribing  witness  cannot  be 
dispensed  with,  if  it  can  be  procured;  but  if 
such  witness  fail  to  establish  tiie  execution  of 
the  deed,  the  party  may  prove  it  by  other  evi- 
dence.    IVhitaker  v.  Salislmry,  15  Pick.  534. 

1433.  Where  a  subscribing  witness  to  a  will 
does  not  recollect  that  he  subscribed  in  th^ 
presence  of  the  testator,  that  fact  may  he 
proved  by  other  evidence.  Gwinn  v.  Radford, 
2  Litt.  137. 

1434.  Where  the  fact  to  be  shown  is  one  to 
which  the  subscribing  witness  was  called  to  at- 
test at  the  time,  such  as  the  signature  or  deliv- 
ery of  a  paper,  he  must  be  first  called.  Harding 
v.  Credgie,  8  Verm.  508.  But  he  need  not  show 
that  he  witnessed  only  one  of  three  signatures 
to  a  note,  this  not  being  inconsistent  with  the 
face  of  the  paper,  but  only  in  explanation,  ik. 

1435.  A  subscribing  witness  to  a  written 
agreement  must  be  produced  to  prove  its  execu- 
tion, or  his  absence  satisfactorily  accounted  for. 
If  this  is  not  done,  the  confessions  of  the  party 
executing  the  agreement  are  not  admissible. 
Lerby  v.  Wilson,  3  Ham.  42. 

1436.  Instruments  under  seal,  purporting  to 
be  executed  in  the  presence  of  a  witness,  must 
be  proved  by  him,  or  his  absence  must  be  ac- 
counted for.  If  he  cannot  be  obtained,  proof  of 
his  hand-writing  is  allowed ;  and,  in  the  absence 
of  this,  proof  of  the  hand-writing  of  the  party 
who  executed  the  instrument,  clarks  v.  CauTt- 
ney,  5  Pet.  319. 

1437.  The  subscribing  witness  must  be  pro 
duced,  if  alive  and  withm  the  jurisdiction  of  the 
court ;  the  act  to  the  contrary,  of  South  Caro- 
lina, of  1802,  is  confined  to  bonds  and  notes 
Townsend  v.  Covington,  3  M'Cord,  219. 

1438.  In  an  action  upon  a  witnessed  note,  the 
subscribing  witness  must  be  produced,  or  his 
absence  accounted  for,  before  other  evidence  is 
admissible.     Williams  v.  Davis,  1  Penn.  277. 

1439.  A  sealed  instrument  is  not  admissible  in 
evidence,  unless  proved  by  the  subscribing  wit- 
ness, if  he  is  within  the  jurisdiction  of  the  court. 
Lewis  v.  Ringo,  3  A.  K.  Marsh.  247. 

1440.  To  prove  a  lost  receipt  proved  by  an 
attesting  witness,  the  witness  must  be  pro- 
duced, or  his  absence  accounted  for.  Jf  Mohan 
r.  M' Grady,  6  8.  &K.3U. 

1441.  A  sealed  instrument,  attested  by  a  sub- 
scribing witness,  may  be  proved  by  proving  the 
hand-writing  of  the  witness,  if  his  absence  is 
sufficiently  accounted  for.  MPherson  v.  Rath- 
bone,  11  Wend.  96.  If  the  hand- writing  of  the 
witness  cannot  be  proved,  (and  an  ineffectual 
effort  to  prove  it  by  the  brother  of  the  witness  is 
Sufficient  evidence  of  such  inability,)  the  instru- 
ment may  be  proved  by  proving  the  hand-writing 
ofthep^y.k  '»'         «  "* 

1442.  The  time  of  executing  a  deed  can  only 
be  proved  by  the  testimony  of  the  subscribing 
witnesses,  unless  their  absence  is  satisfactorily 
accounted  for.  MConnell  v.  Brown,  Litt.  Sel. 
Cas.  459. 

1443.  After  proof  of  the  loss  or  destruction  of 
a  deed,  its  execution  and  contents  are  to  be 
established  by  the  subscribing  witnesses,  if  they 
can  be  had  ;  otherwise,  by  ouier  legitimate  tes- 
timony, declarations  of  the  grantor,  A«.  Grif- 
fith V.  Huston,  7  J.  J.  Marsh.  385. 

1444.  Where  there  is  a  subscribing  witness  to 
a  bond,  proof  of  the  confession  of  the  obligor  i» 
not  sufficient,  but  the  subscribing  witness  nmst 
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be  pzodaced,  or,  in  case  he  is  dead  or  out  of  the 
■late,  hia  hand-writing  must  be  proved.  Fox  r. 
ReU,  3  Johns.  477. 

1445.  Where  the  execution  of  an  attested  in- 
strument, whether  under  seal  or  not,  is  properlj 
in  issue,  the  testimony  of  the  subscribing  wit- 
ness is  the  best  and  only  admissible  evidence ; 
unless  the  impracticability  of  producing  it  be  sat- 
isfactorily shown,  or  when  he  is  legally  incom- 
petentf  from  some  cause  not  chargeable  as  a  fault 
against  the  party  on  whom  it  devolves  to  make 
the  proof.  Bennet  v.  Robinson^  3  Stew.  Sc  Port. 
227, 

1446.  Proof  of  the  hand- writing  of  a  witness 
absent  from  the  state  is  sufficient,  without  prov- 
ing the  hand- writing  of  the  obligor,  ^uby  v. 
CkampUn,  4  Johns.  461. 

1447.  Where  a  subscribing  witness  to  a  writing 
resides  beyond  the  jurisdiction  of  tlie  court,  that 
fact  may  be  proved  by  any  competent  testimony ; 
and  it  is  not  necessary  that  a  subpcBua,  in  such 
case,  should  have  issued  for  the  absent  witness. 
Clark  V.  Boyd,  2  Ham.  56. 

1443.  Where  the  attesting  witness  to  an  in- 
strument cannot  be  produced,  witnesses  must  be 
called  to  prove  his  hand-writing ;  and  it  is  not 
sufficient  to  prove  the  hand- writing  of  the  party 
to  the  instrument,  without  proof  of  the  hand- wri- 
ting of  the  witness.  Famsworth  v.  Briggs,  6 
N.  Hamp.  561. 

1449.  If  a  subscribing  witness  to  an  instru- 
ment reside  out  of  reach  of  the  process  of  the 
court,  his  hand- writing  may  be  proved.  Den  v. 
Fan  Houten,  5  Halst.  270. 

1450.  Where  there  is  a  subscribing  witness  to 
a  sealed  instrument,  to  justify  evidence  of  the 
hand-writing  of  the  party,  it  is  necessary  not 
only  to  show  that  the  witness  cannot  be  found 
by  diligent  search,  but  a  bona  fide  attempt  should 
also  be  made  to  prove  the  hand-writing  of  the 
witness.  PeUetreau  v.  Jackson,  11  Wend.  110. 
Vide  Jackson  v.  Waldron,  13  Wend.  178. 

1451.  The  casual  and  temporary  absence  from 
the  state  of  a  subscribing  witness  to  a  bond  does 
not  justify  the  admission  of  proof,  by  other  wit- 
nesses, of  its  execution,  especially  where  the 
subscribing  witness  resides  within  the  jurisdic- 
tion of  the  court,  and  has  been  summoned. 
Crtigkton  v.  Johnson,  latt.  Sel.  Cas.  240. 

1452.  Where  the  subscribing  witness  to  an  in- 
stmment  resides  out  of  the  jurisdiction  of  the 
court,  secondary  evidence  is  admissible  to  estab- 
lish the  instrument.  Barringer  v.  Sneed,  3  Stew. 
201. 

1453.  If  the  attesting  witnesses  to  a  bond  re- 
side in  another  state,  tne  bond  will  be  received 
in  evidence  upon  proof  of  their  hand-writing. 
James  v.  Cooprider,  1  Blackf.  47. 

1454.  The  execution  of  all  writings  which  are 
witnessed  must  be  proved  by  the  subscribing 
witness,  unless  he  is  dead,  or  without  the  juris- 
diction of  the  court ;  and  where  it  appeared  that 
the  subscribing  witness  resided  in  the  state,  and 
was  summoned  to  attend,  but  was  absent  from 
the  state  at  the  trial,  it  was  held,  that  another 
witness  could  not  be  introduced  to  prove  the  ex- 
ecution of  the  instrument.  M'Cord  v.  Johnson, 
4  Bibb,  531. 

1455.  The  subscribing  witness  to  a  bail  bond 
beinff  out  of  the  country^,  evidence  to  prove  the 
hand-writing  of  the  obligor,  the  surety,  and  the 
witness,  is  very  proper  and  regular  in  an  action 
oF  debt  on  the  bond.  OLipluint  v.  Taggart,  1 
Bay,  255. 

1456.  Whether,   where  the   subscribing  wit- 
^s  to  a  bond  are  out  of  the  state,  their  ac- 


knowledgments, and  their  hand-writinff,  may  be 
proved  —  ouare,     Hempstead  v.  Bird,  2  Day,  293. 

1457.  Where  an  attesting  witness  to  a  promis- 
sory note  is  out  of  the  jurisdiction  of  the  court, 
other  evidence  of  the  signature  of  the  party  to  the 
instrument  is  admissible.  Homer  v.  Wallis,  11 
Mass.  309.  Valentine  v.  Piper,  22  Pick.  65.  And 
this  may  be  done  without  proving  the  witness's 
signature,  where  the  instrument  by  law  requires 
no  witness.  Homer  v.  Wallis,  11  Mass.  309. 
So,  if  a  subscribing  witness  to  an  instrument 
be  dead,  or  without  the  process  of  the  court, 
proof  of  the  hand- writing  of  one  of  the  subscri- 
bing witnesses  is  sufficient  to  entitle  a  party  to 
read  it  in  evidence.  Dudley  v.  Sumner,  5  Mass. 
438.  But  in  no  case  is  the  certificate  of  the  ac- 
knowledgment of  a  deed  any  proof  of  the  execu- 
tion of  tne  deed ;  but  the  proof  is  to  be  by  the 
subscribing  witnesses,  ib,  Catlin  v.  Ware,  9 
Mass.  218. 

1458.  The  affidavit  of  a  party  to  the  cause 
ma^  be  received,  to  prove  the  death  of  one  sub- 
scribing witness  to  a  bill  of  sale,  and  that  the 
other  cannot  be  found,  so  as  to  let  in  other  evi- 
dence of  the  execution  of  the  writing.  McDowell 
V.  Hall,  2  Bibb,  610. 

1459.  A  deed,  attested  by  two  witnesses,  is  not 
admissible,  on  proof  of  the  hand-writing  of  one 
who  is  dead,  if  the  other  be  alive  ana  in  the 
state.     Chambers  v.  Handley,  3  J.  J.  Marsh.  98. 

1460.  Where  the  subscribing  witness  to  an  in- 
strument is  dead,  and  it  is  shown  to  be  impossi- 
ble to  prove  his  hand-writing,  evidence  of  the 
hand- writing  of  the  partv  himself  is  admissible. 
Raines  v.  Philips,  1  Leign,  483. 

1461.  W-here  the  subscribing  witness  to  an  in- 
strument, who  has  merely  made  his  mark,  is 
dead,  proof  of  the  hand- writing  of  the  party  ex- 
ecuting the  instrument  will  be  received,  without 
any  attempt  to  prove  the  mark  of  the  witness. 
Gilliam  v.  PerJdnson,  4  Rand.  325. 

1462.  Where  one  of  the  subscribing  witnesses 
to  a  deed  is  dead,  and  the  other  has  removed  out 
of  the  state  several  hundred  miles,  evidence  of 
their  hand- writing  is  admissible.  Van  Doren  v. 
Van  Doren,  2  Penn.  1022. 

1463.  Where  a  subscribing  witness  to  a.  bond, 
note,  or  other  writing,  is  dead  or  absent,  proof 
of  the  hand-writing  of  either  the  witness  or  the 
obligor  is,  under  proper  circumstances,  admitted ; 
but  it  does  not  follow  that  the  proof  of  the  latter 
must  be  required  in  addition  to  proof  of  the 
hand- writing  of  the  former ;  nor  is  the  exclusion 
of  the  proof  of  the  hand-writing  of  the  witness 
a  necessary  consequence  of  admitting  the  one 
when  the  other  cannot  be  obtained  :  both  modes 
of  proof  may  be  admissible,  and  either  may  be 
sufficient.     Clark  v.  Boyd,  2  Ham.  56. 

1464.  Proof  of  the  death  and  hand- writing  of 
a  subscribing  witness  of  an  instrument,  not  in 
the  usual  form  of  a  sealed  instrument,  nor  pur- 
porting in  the  body  of  it  to  be  sealed,  is  not 
evidence  of  the  delivery  and  sealing  of  the  in- 
strument, although  a  sufficient  seal,  under  the 
statute,  is  affixed  to  the  subscriber's  name.  Jiew- 
bold  V.  Lamb,  2  South.  449. 

1465.  Proof  of  the  hand- writing  of  subscribing 
witnesses  to  a  sealed  instrument,  who  are  deao, 
or  beyond  the  jurisdiction  of  the  court,  is  good 
evidence  of  the  execution  of  the  instrument,  with- 
out proof  of  the  signatures  of  the  parties.  Lush 
V.  Druse,  4  Wend.  313. 

1466.  In  an  action  of  trover  for  a  negro,  it  was 
alleged  that  the  negro  was  made  over  by  a  mar- 
riage contract  to  the  plaintiff.  On  the  trial,  the 
hand-writing  of  the  subscribing  witnesses  (who 
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wen  dead  or  out  of  the  state)  was  proved,  as 
was  ako  that  of  the  hnabaiMl ;  bat  the  haml-wri- 
ting  of  the  wife  could  not  be  prored,  and  it  was 
heid  to  be  nnneceaaanr  to  be  pioTed.  Heard  t. 
Martin^  Conat.  Bep.  4§7. 

1467.  A  deed  maj  be  read  in  evidence,  if  one 
of  the  two  aubacribing  witnesses  is  dead,  and  the 
other  cannot  be  found,  after  proving  the  hand- 
writing of  the  deceased  witness.  Powers  t. 
JfFerran,  2  8.  &  R.  44. 

116d.  On  the  issue  of  mm  detmet  for  a  slave,  a 
bill  of  sale,  offered  in  evidence,  maj  be  proved 
on  the  trial  hj  other  than  the  subscribing  wit- 
nesses,  without  accounting  for  their  ah^nce. 
Braskear  v.  Burton,  4  Bibb,  442. 

14iJ9.  Evidence  of  the  confession  of  the  maker, 
that  he  executed  a  promissory  note,  on  which 
suit  is  brought,  does  awaj  the  necessity  of  call- 
ing the  subscribing  witness.  Hall  v.  Phelps^  2 
Johns.  451. 

1470.  The  maker  of  a  note,  pavahle  to  A  or 
bearer,  and  attested  by  a  sutMcribing  witness, 
was  called  upon  for  payment,  but  the  note  was 
neither  shown  to  him,  nor  the  amount  or  date  of 
it  mentioned.  The  miiker  acknowledged  that  he 
had  ^iven  a  note  to  A,  and  said  that  he  would 
pay  it  at  a  future  day.  Held,  that  this  was  not 
an  admission  of  the  execution  oi  the  note,  which 
would  supersede  the  necessitv  of  proving  it  by 
the  subscribing  witness.  Sharer  v.  EkU^  16 
Johns.  201. 

1471.  Comparison  of  hand- writing,  or  ad- 
missions of  a  party  on  a  former  tnal,  unless 
attached  to  the  record,  cannot  be  given  in  evi- 
dence while  the  subscribing  witness  to  a  contract 
is  with'm  process.    Pearl  v.  ^Ueuy  I  Tyler,  4. 

1472.  If  the  subscribing  witness  deny  the  exe- 
cution of  a  deed,  it  may  be  proved  aliunde.  Per 
Spencer,  J.    Hall  v.  Phelps,  2  Johns.  451. 

1473.  Where  the  subscribing  witness  to  a  wri- 
ting denies  his  signature,  other  witnesses  may 
be  called  to  prove  the  execution  of  the  writing. 
Duekwall  v.  Weaver,  2  Ham.  13. 

1474.  If  a  subscribing  witness  recognixes  his 
hand-writing,  and  is  sure  that  he  never  sub- 
scribed an  instrument  as  witness  without  seeing 
it  executed  as  its  nature  required,  this  is  enough. 
Pearson  v.  Wightman,  1  Rep.  Con.  Ct.  336. 

1475.  Where  a  subscribing  witness  to  a  will  tes- 
tifies that  he  attested  two  papers,  at  the  request 
of  his  testator,  and  that  he  never  attested  any 
paper  which  was  not  acknowledged  by  the  ma- 
ker, and  his  hand- writing  is  satisfactorily  proved, 
it  is  sufficient.     Gwinn  v.  Radford,  2  Litt.  137. 

1476.  Where  the  subscribing  witness  to  an 
instrument  denies  his  hand- writing  or  attestation, 
otlier  evidence  of  the  execution  of  the  instru- 
ment may  be  received ;  and  proof  of  the  hand- 
writing of  such  witness  by  other  persons  ac- 
quainted therewith,  will  be  sufficient,  in  such 
case,  to  authorize  the  reading  of  the  instrument 
to  the  jurv.     PaUerson  v.  Tucker,  4  Halst.  322. 

1477.  An  execution  had  been  extended  on 
land  as  the  estate  of  G.  W. ;  and  in  an  action  to 
recover  possession  of  the  land  against  the  judg- 
ment creditor,  the  tenant,  to  show  an  interme- 
diate conveyance  from  the  demandant  to  the 
judgment  debtor,  proved  the  existence  of  a  deed 
of  the  land,  seen  by  a  witness  in  the  possession 
of  the  debtor,  but  not  registered ;  and  also  proved 
the  signature  of  the  demandant  as  grantor  in  the 
deed,  and  of  one  of  the  subscribing  witnesses, 
who  was  also  the  magistrate  before  whom  the 
deed  was  acknowledged,  but  who,  being  inter- 
ested, could  not  be  examined  as  a  witness )  but 
thia  was  held  insuffioi^At,  without  proof  of  dili*- 


gent  inqjuiry  after  the  other  subscribing  whaesa 
WhiUemare  v.  Brooks,  1  Oreenl.  57. 

1478.  Where,  in  a  real  action,  the  demandani 
relies  upon  a  deed  in  the  tenant's  hands,  or  his 
mntor*s,  wrongfully  obtained  and  withheld,  the 
demandant  is  not  bound  to  prove  the  hand-wri- 
ting of  the  subscribing  witnesses.  Daxis  v. 
Spooner,  3  Pick.  284. 

1479.  A  writing  signed  by  the  plaintiff,  which 
acknowledged  the  giving  of  a  bond  and  warrant 
of  attorney  to  him,  and  stated  the  terms  and 
conditions  on  which  they  were  given,  was  held 
evidence  of  the  existence  of  the  bond  and  war- 
rant, without  the  production  of  them.  Day  v 
Leal,  14  Johns.  404. 

1480.  A  party,  by  giving  the  other  party  no 
tice  to  produce  a  bond  which  is  in  his  possession, 
may,  if  it  is  not  produced,  prove  its  contents. 
Bank  of  Kentucky  v.  JT  WiUiams,  2  J.  J.  Marah. 
256. 

1481.  Secondary 'evidence  of  the  contents  of  a 
written  instrument,  in  possession  of  the  opposite 
party,  is  admissible,  if,  after  notice,  he  recuse  to 
produce  the  original.  Riggs  v.  Taylor,  9  Wheat. 
483. 

1482.  Proof  cannot  be  given  of  the  contents 
of  a  paper,  in  the  possession  of  the  opposite 
party,  unless  notice  has  been  given  to  him  to 
proouce  it.     Kennedy  v.  Foteke,  5  Har.  &  J.  63. 

1483.  The  copy  of  a  writing  may  be  admitted 
in  evidence  for  one  party,  where  the  other  party 
has  the  original  in  his  possession,  and  fails  to 
produce  it,  upon  notice  given  during  the  trial. 
JTDoweU  V.  HaU,  2  Bibb,  610. 

1484.  If  the  party,  who  has  in  his  possession 
an  original  document,  reftise  to  produce  it  on 
due  notice,  a  copy,  proved  to  be  a  true  one,  may 
be  introduced  in  evidence.  Maxwell  v.  lAgkl,  1 
Call,  117. 

1485.  The  contents  of  papers,  proved  to  be  in 
the  possession  of  the  adverse  party,  may  be 
given  in  evidence,  on  failure  to  produce  them 
on  notice.     Fruax  v.  Fruax,  1  Penn.  166. 

1486.  Notice  to  produce  a  paper,  as  prelim- 
inary to  parol  evidence,  may  be  given  to  the 
attorney  of  the  party  on  record,  although  such 
party  be  but  a  nominal  party ;  notice  to  the  real 
party  is  not  necessary,  when  the  suit  is  prose- 
cuted for  his  benefit.  Brown  v.  UtU^leld,  7 
Wend.  454.  A  copy  of  the. declaration  served  is 
admissible  in  evidence,  to  show  a  former  suit,  and 
the  cause  of  action  therein  expressed ;  it  is  not 
necessary  to  produce  an  exemplified  copy  of  the 
declaration  on  file.  ib. 

1487.  If  the  plaintiff  is  deprived  of  the  instru- 
ment, on  which  the  action  is  brooght,  by  a  fraud- 
ulent and  forcible  act  of  the  defendant,  the  pl&in- 
tiff  may  give  secondary  evidence  of  its  contents ; 
and  he  is  not  obliged  to  notify  the  defendant  to  pro- 
duce it.     Gray  v.  Kemahan,  2  Rep.  Con.  Ct.  65. 

1488.  On  indictment  for  stealing  bank  notea, 
&c.,  the  contents    of  the    instrument  may  be 
proved   without  calling   on  defendant   to   pro* 
duce  the  original.     Commonwealtk  v.  Messinger 
1  Binn.  273. 

1489.  Where  the  plaintiff  gave  notice  to  the 
defendant  to  produce  at  the  trial  an  original 
contract,  and  affixed  to  the  notice  a  copy  thereof, 
which,  though  different  fi'om  the  original,  indi- 
cated, with  sufficient  certainty,  what  waa  meant, 
the  notice  was  held  sufficient  to  let  in  parol 
testimony  of  such  contract.  Bogart  v  Broum^ 
5  Pick.  18  Held,  also,  that  such  supposed 
copy,  though  certified  by  the  plaintiff  to  be  cor- 
rect, could  not  be  used  as  evidence  by  the  de- 
fendant, while  he  had  the  original  in  his 
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•icA.  <§.  Held,  also,  that  parol  evidence,  on  the 
part  of  the  defendant,  to  show  that  the  writ- 
ten agreement  which  he  had  neglected  to  pro- 
dace  was  different  from  what  the  plaintiff's 
witness  stated  it  to  he,  was  inadmissible,  ib, 

1490.  An  order  of  court,  to  produce  papers, 
shonld  describe  the  papers  with  reasonable  cer- 
lunty,  be  made  previous  to  trial,  and  served 
on  the  party  on  the  record  (and  not  on  his  agent) 
as  long  before  trial  as  a  notice  for  trial.  Rose 
V.  King,  5  S.  &  R.  241. 

1491.  Due  notice  having  been  given  to  pro- 
duce a  letter,  written  bv  one  party  to  another, 
and  the  latter  not  producing  it,  the  former 
proved,  by  his  clerk,  that  he  copied  the  letter  in 
a  letter-book,  and  that  it  was  his  invariable  cus- 
tom to  carry  letters,  thus  copied,  to  the  post- 
office,  and  seldom  handed  them  back ;  but  he 
could  not  recollect  that  he  sent  the  particular 
letter.  Held  sufficient  evidence  of  sending  the 
letter,  and  that  a  copy  was  admissible  in  evi- 
dence.    TkdUhimer  v.  Brinekerkoff,  6  Cow.  90. 

1492.  Whether  the  prodnction  of  an  instru- 
ment at  the  trial,  pursuant  to  notice,  supersedes 
the  necessity  of  proving  it  —  qtutre,  Kenny  v. 
Clarksanj  1  Johns.  385. 

1493.  A  paper  produced,  on  notice,  by  the 
adverse  party,  must  be  proved  by  him  who  offers 
it,  in  like  manner  as  if  he  had  himself  produced 
it,  unless  the  party  producing  it  be  a  party  to 
the  instmment,  or  claim  a  beneficial  interest 
under  it.     Rkoades  v.  SeUn,  4  Wash.  C.  C.  715. 

1494.  A  purchaser  of  land  at  a  sheriff's  sale 
is  not  bonnd  to  produce  the  original  grant.  Til- 
Ury  V.  Simnums,  1  Overt.  209. 

1495.  Where  a  party  attempts,  as  creditor,  to 
impeach  a  conveyance  as  fraudulent,  copies 
of  the  execution  are  not  suffioient  evidence  of 
his  being  a  creditor :  he  must  produoe,  also,  a 
copy  of  the  judgment.  Sharp  v.  WUkliffe,  3 
Litt.  10. 

1496.  In  an  action  by  the  vendor  a^inst  the 
vendee,  at  a  sheriff's  sale,  the  plaintiff  cannot 
give  the  sheriff's  deed  in  evidence,  without  pro- 
ducing the  judgment  and  execution.  HampUm 
V.  Speekenagle,  9  S.  &  R.  212. 

1497.  The  testimony  of  one  who  can  speak 
from  recollection  of  a  party's  age,  is  better  evi- 
dence than  the  testimony  of  one  who  had  ac- 
quired his  knowledge  from  a  family  register. 
Ta^or  V.  Hawkins,  1  M'Cord,  164. 

1496.  The  age  of  a  family,  copied  bv  a  son 
into  the  family  Bible,  from  another  book  where 
the  original  entries  were  made  by  his  father, 
without  accounting  for  the  entries  of  the  father, 
are  not  evidence.    Curtis  v.  Patton,  6  S.  db  R.  135. 

1499.  The  copy  of  an  entry  in  a  family  Bible 
cannot  be  admitted  in  evidence  to  prove  the 
age  of  a  person  :  the  Bible  itself  shoi^d  be  pro- 
duced.    Ryerson  v.  Graver,  Coxe,  458. 

1500.  The  fact  that  a  witness  had  once  seen 
an  entry,  in  a  Bible  belonging  to  the  plaintiff's 
father,  m  his  hand-writing,  of  the  birth  of  the 
plaintiff,  which  Bible  was  not  produced,  nor  its 
absence  accounted  for  at  the  trial,  does  not  pre- 
clude such  witness  from  stating  his  recollection 
of  the  time  of  the  plaintiff's  birth,  independently 
of  the  entry.  Berry  v.  Waring,  2  Har.  &  Gill, 
103. 

1501 .  Evidence  of  the  declarations  of  a  per- 
son who  is  competent  to  testify  in  the  case,  is 
not  admissible.  Bank  of  Alabama  v.  JfDade, 
4  Port.  252. 

1502.  Evidence  of  the  confessions  of  a  person 
who  ifl  himself  a  competent  witoeis,  is  inadmis- 
«ble.     jSUxandsr-Y,  Jliahon^  11  Johns.  185^ 


1503.  The  admissions  of  a  parfy,  examined 
under  oath,  on  a  trial  before  a  justice,  cannot  be 
proved  in  the  oircuit  coart,^on  appeal,  the  party 
being  in  court  on  the  trial  of  the  appeal,  and  not 
there  examined.  Carter  v.  Buckner,  3  Blackf. 
314. 

1504.  The  testimony  of  a  witness,  to  prove  a 
survey,  is  admissible,  without  producing  the  plot 
of  the  survey.     Perry  v.  Bloek,  1  Mis.  484. 

1505.  The  deposition  of  a  surveyor,  who  is 
dead,  being  in  the  possession  of  the  plaintiff  in 
ejectment,  he  will  not  be  permitted  to  prove  the 
declarations  of  the  surveyor.  M*J^eU  v.  Dixon, 
1  A.  E.  Marsh.  365. 

1506.  Whether  a  certain  book,  m  a  public 
office,  contains  **  deeds  and  surveys,"  must  be 
proved  by  the  production  of  the  book  itself,  and 
not  by  the  oath  of  the  officer.  Dsnn  v.  Pond^ 
Coxe,  379. 

1507.  The  original  surveys,  orders,  and  min- 
utes of  proceedings,  (for  laying  out  a  road  in 
Ohio,)  in  the  county  commissioners'  books,  are 
admissible  in  evidence,  in  the  place  of  authen- 
ticated copies.  Though  the  commissioners  could 
not  be  compelled  to  produce  their  books,  yet, 
when  produced,  they  are  good  evidence.  King 
V.  Kenny,  4  Ham.  79. 

1508.  The  testimony  of  a  witness,  that  a  cer- 
tain boundary  was  noted  in  a  book  of  field-notes 
which  he  had  had  in  his  possession,  but  which 
was  lost,  and  which  he  was  informed  by  persons 
then  dead  were  the  field-notes  of  the  surveyor 
who  surveyed  the  land,  the  location  of  which 
was  in  question,  and  that,  fh>m  the  similitude 
only  of  the  hand- writing,  he  believed  them  to  be 
in  the  hand-writing  of  the  surveyor,  who  was 
then  dead,  was  held  not  admissible.  Bladen  v. 
Coekey,  I  Har.  &  M'Hen.  230. 

1509.  The  officers  of  the  bank  are  not  the  only 
competent  witnesses  to  prove  a  bank  note  to  be 
forged,  although,  if  absent,  their  absence  should 
be  accounted  for.  7%s  State  v.  Hooper,  2  Bailey, 
37.  The  StaU  v.  TuU,  ib.  44.  Other  persons 
are  not  incompetent,  although  the  testimony  of 
the  officers  might  have  been  had  by  proper  dili- 
gence.     The  State  v.  Anderson,  ib.  565. 

1510.  A  teller  in  a  bank  is  competent  to  tes- 
tify as  to  the  hand-writir^  of  the  president  and 
cashier,  although  such  officers  are  not  incompe- 
tent  by  reason  of  interest :  it  cannot  be  consid- 
ered  as  secondary  evidence.  Hess  v.  Staie,  5 
Ham.  5. 

1511.  Entries  made  by  a  cashier  or  clerk  of  a 
bank    may  be  proved    by   proving   his    hand- 
writing, if  he  be  dead  or  insane.     Union  Bank 
V.  Knapp,  3  Pick.  96.    So  a  bank  messenger's 
entries  in  his  book,  where  he  recorded  the  notioes 
given  by  him  as  messenger,  are  admissible  in 
evidence  when  he  has  absconded,  or  his  testi 
mony,  from    any    cause,  cannot    be    obtained 
JVorrA  Bank  v.  Abbot,  13    Pick.  465.     Welsh  v 
BarreU,   15   Mass.  380.      Washington  Bank  v 
Preseott,  20  Pick.  339.     Shove  v.  WUey,  18  Pick 
558. 

1512.  Where  a  bank  kept  books,  in  whicl 
they  entered  the  time,  manner,  and  terms  of  dir 
counting  notes,  held,  in  a  suit  by  the  bank  agains 
an  indorser  of  a  note  discounted  by  them,  tha 
it  was  not  competent  for  the  defendant  to  prove 
a  custom  of  the  bank  to  reserve  unlawful  inter- 
est in  discounting  notes,  without  first  showing 
that  the  bank  had  been  notified  to  produce  e\ 
the  trial  these  books,  which  are  the  best  evi 
dence  of  the  usury  sought  to  be  proved.    Bank 
of  UHea  v.  HUUrd,  5  Cow.  153. 

1513.  On  an  indictment  for  uttering  a  oaun 
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terfeit  bank  bill,  where  the  bank  was  oat  of  the 
state,  although  within  40  miles  of  the  place  of 
trial,  the  forgery  was  allowed  to  be  proved  by 
two  witnesses,  who  had  very  frequently  received 
and  paid  out  bills  purporting  to  be  made  by  sach 
bank,  and  one  of  whom  had  once  carried  a  large 
number  of  such  bills  to  the  bank,  which  were 
all  paid  by  the  bank  as  genuine,  but  neither  of 
whom  had  ever  seen  the  president  or  cashier 
write.     CommonyyeaUh  v.  Careys  2  Pick.  47. 

1514.  Where  the  judgment  of  another  court 
proves  a  necessary  part  of  the  evidence,  a  mere 
copy  of  the  docket  entries,  without  even  the 
substantial  form  of  this  judgment,  is  not  suffi- 
cient.    Leveringe  v.  Dayton.,  4  Wash.  C.  C.  698. 

1515.  The  warrant  of  commitment  by  a  magis- 
trate for  contempt  is  the  highest  evidence  of  the 
contempt;  and  one  of  two  parties  to  a  complaint 
before  a  magistrate  is  an  incompetent  witness, 
in  a  special  action  on  the  case  brought  by  the 
other  party  against  the  magistrate  for  a  commit- 
ment for  contempt.     Lining  v.  Bentkavij  2  Bay,  1 . 

1516.  The  roll  of  a  militia  company  is  the 
best  evidence  of  the  enrolment  of  the  members ; 
and  no  other  evidence  of  the  fact  is  admissible, 
until  a  good  reason  is  shown  why  the  roll  can- 
not be  produced.  Gale  v.  Currier^  4  N.  Hamp. 
169. 

1517.  The  proceedings  of  the  court  of  admi- 
ralty, before  whom  was  tried  the  question  of  prize 
or  no  prize,  is  the  best  evidence  in  an  action  on 
a  policy  of  insurance.  Massonier  v.  Union  Ins. 
Co,lN.&  M.  155. 

1518.  The  certificate  of  the  plaintiff's  attor- 
ney, of  the  payment  of  costs,  is  the  highest  evi- 
dence thereof,  and  a  bar  to  the  further  recovery 
thereof.     Thompson  v.  Stevens^  2  N.  &  M.  493. 

1519.  An  answer  in  equity  in  the  hand- writing 
of  the  attorney,  signed  by  him,  and  sworn  to  by 
the  defendant,  is  the  highest  evidence  that  the 
service  of  the  attorney  was  performed  at  the 
defendant's  request,  although  other  names  were 
added  to  the  answer,  pro  forma.  Harper  v. 
WWiamson,  1  M'Cord,  156. 

1520.  Where  a  vessel  and  cargo  were  ordered 
to  be  sold  upon  a  warrant  of  survey  and  report 
thereon,  held,  that  in  an  action  to  recover  the 
insurance,  the  captain  could  not  be  admitted  to 
prove  the  condition  of  the  vessel  at  the  time  of 
the  survey,  and  that  she  was  unfit  for  the  voyage. 
The  proceeding  was  judicial,  and  the  warrant 
and  survey  must  be  produced.  Robinson  v. 
Clifford,  2  Wash.  C.  C.  1. 

1521.  A  certificate  of  the  register  of  a  vice- 
admiralty  court  was  produced,  to  show  that  a 
warrant  of  surety,  on  which  a  vessel  had  been 
condemned,  was  lost.  Held,  that  the  certificate 
was  not  evidence,  but  the  fact  of  the  loss  must 
be  proved  under  a  commission,  ib, 

1522.  In  order  to  prove  that  the  cause  of  ac- 
tion of  a  former  suit  in  trespass,  was  the  same 
as  that  for  which  a  subsequent  suit  of  trespass 
on  the  case  was  brought,  it  is  necessary  to  pro- 
duce not  only  the  transcript,  but  the  state  of  de- 
mand also,  before  parol  evidence  of  the  identity 
of  the  subject-matter  of  both  suits  can  be  given. 
Davisson  v.  Gardner,  5  Halst.  289. 

1523.  Where  a  party  holds  under  a  deed  with 
a  general  warranty,  the  law  presumes  the  title 
papers  to  be  in  the  hands  of  the  warrantor,  and 
certified  copies  of  them  are  sufficient.  Cooke  v. 
Hunter,  2  Overt.  113. 

1524.  A  copy  certified  by  an  officer,  who  is 
not  competent  by  law  to  autnenticatc  such  copy, 
IS  not  legal  evidence.  SchnsrtzeU  v.  Young, 
3  Har.  &,WHen.  502. 


1525.  A  certified  copy  of  a  registered  deed  is 
inadmissible,  without  the  original  be  shown  not 
to  be  in  the  power  of  the  party.  Brooks  v.  Mar- 
bury,  11  Wheat.  78. 

15264  A  certified  copy  of  a  contract  for  coc< 
structing  a  section  of  the  Pennsylvania  canal, 
from  the  auditor's  office,  is  admissible  without  the 
subscribing  witnesses.  M'Coy  v.  Lightner,  2 
Watte,  347. 

1527.  An  authenticated  copy  of  a  deed  is  ad- 
missible in  evidence,  to  prove  a  title  to  lands, 
where  the  party  hath  it  not  in  his  power  to  pro- 
duce the  original.  Sheruntod  v.  Hubbel,  1  Root, 
498. 

1528.  Under  the  statute  of  Ohio,  of  1831,  for 
proving  and  recording  deeds,  an  office  copy  of  a 
deed  may  be  given  in  evidence,  without  account- 
ing for  the  absence  of  the  original,  even  by 
the  immediate  grantee.  Burnet  v.  Brush,  6 
Ham.  32. 

1529.  The  exemplification  of  a  decretal  order 
of  a  court  of  chancery,  directing  execution  to 
issue  after  the  affirmance  in  the  court  of  errors 
of  a  prior  decree,  is  not  admissible  evidence  on 
a  trial  in  a  court  of  law,  but  the  original  decree 
must  be  prod  uced.  Wilson  v .  Conine,  x  J ohns.  280. 

1530.  A  copy  of  a  mortgage  deed,  the  original 
of  which  is  not  in  the  possession  of  a  party,  nor 
within  his  control,  may  be  used  by  him  as  evi- 
dence to  prove  that  property  had  been  conveyed 
to  the  mortgagee  as  security  for  a  debt,  although 
no  attempt  has  been  made  to  obtain  the  original 
deed.     Tucker  v.  Welsh,  17  Mass.  160. 

1531.  An  exemplification  of  a  grant  of  land, 
under  the  great  seal  of  the  state,  which  is  the 
grantor,  i», perse,  evidence, without  producing,  or 
accounting  for  the  non-production  of  the  origin- 
al.    PaUerson  v.  Winn,  5  Pet.  233. 

1532.  Copies  of  original  deeds,  under  which 
the  defendant  claims  title,  may  be  given  in  evi- 
dence after  a  notice  to  produce  them  has  been 
served  upon  the  defendant's  attorney,  who  was 
proved  formerly  to  have  been  in  possession  of 
them,  as  attorney  for  another  defendant,  in  an 
actioii  brought  by  the  plaintiffs  for  a  part  of 
the  same  premises,  although  the  original  deeds 
were  not  proved  ever  to  have  been  in  the  pos- 
session of  the  defendant.  Den  v.  M  'AlUster,  2 
Halst.  46. 

1533.  In  an  action  by  the  payees  against  the 
drawers  of  a  bill  of  exchange,  the  bill  may  be 
received  in  evidence  without  proving  the  hand- 
writing of  the  drawers.  Holmes  v.  M,  1  Mis. 
419. 

1534.  The  record  of  a  will,  not  legally  attested 
by  three  witnesses,  is  not  legal  and  admissible 
evidence,  in  Maryland,  to  prove  that  the  testator 
claimed  the  land  therein  devised,  and  was  in 
possession  thereof,  claiming  title  to  the  same. 
Cheney  v.  Watkins,  1  Har.  &  J.  527. 

1535.  Where  the  plaintiff  claimed  that  a  cer- 
tain note  in  his  favor  against  A  was,  at  a  partic- 
ular time,  in  the  hands  of  B,  and  offered  testi- 
mony to  prove  this  fact,  without  producing  the 
note,  or  accounting  for  its  non-production,  it 
was  held,  that  such  testimony  was  admissible. 
Dyer  v.  Smith,  12  Conn.  384. 

1536.  In  tracing  the  title  of  real  estate  through 
a  corporation,  it  is  necessary  to  prove  by  an  act 
of  incorporation,  or  in  some  other  way,  the  ex- 
istence of  the  corporation.  Lumhard  v.  Aldrich, 
6  N.  Hamp.  269. 

1537.  By  the  acte  and  decisions  of  Louisiana, 
a  mark  by  one  who  cannot  write  is  held  to  be  a 
sufficient  signature.  Zacharie  v.  Franklin,  12 
Pet.  151. 
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1538.  Upon  the  heanne  of  a  motion  to  dismiss 
a  writ  on  the  ^ound  of  abuse  of  process,  oral 
ii?stimony  and  affidayits  are  admissible  to  prove 
such  abuse,  althoug^h  the  motion  allege,  that  it 
appears  by  inspection  of  the  writ.  Gardner  v. 
Webber,  16  Pick.  251. 

1539.  Where  the  matters  to  be  proved  are  dis- 
tinct,  though  component  parts  of  a  demand  or 
defence,  the  order  of  their  production  is  imma- 
terial. Lusk  T.  Colvin,  3  Halst.  62.  Thus,  in 
trespass,  to  taking  goods  and  chattels,  where  the 
defendant  justifies  under  a  distress  for  rent,  the 
landlord's  warrant,  under  which  the  distress 
was  made,  may  be  ^iven  in  evidence,  before  the 
production  of  the  written  agreement  under  which 
the  tenant  held  the  premises,  and  proof  that 
there  was  rent  due.  ib. 

1540.  Other  proof  than  the  return  of  a  ea.  sa. 
may  establish  the  fact  of  a  defendant's  insol- 
vency.    Wilson  V.  Jtf«//er,. Harper,  437. 

1541.  A  writing  purported  to  be  an  original 
bill  of  sale,  to  have  been  signed  and  sealed  by  the 
vendor,  and  to  have  been  duly  acknowledged  by 
him  before  a  justice  of  the  peace ;  and  had  an 
indorsement  thereon,  proved  to  be  in  the  hand- 
writing of  a  person  accustomed  to  write  in  the 
clerk's  office  of  the  county,  stating  that  it  had 
been  duly  recorded  in  the  land  record  of  the 
county.  Held,  that  it  was  sufficient  evidence. 
m^yres  v.  Chrimes,  3  Har.  &  J.  95. 

1542.  In  an  action  against  a  sheriff  for  an  es- 
cape of  a  runaway  negro,  an  advertisement  in  a 
newspaper,  that  such  negro  had  been  appre- 
hended and  was  in  custody,  purporting  to  be 
made  by  the  sheriff,  is  not  evidence,  though  the 
deputy-sheriff  confessed  that  he  had  advertised 
the  negro.  SomerweU  v.  Hunt^  3  Har.  & 
M'Hen.  113. 

1543.  Secondary  evidence  of  the  contents  of 
a  written  instrument  is  admissible  if  there  be  no 
suspicion  raised  that  the  original  paper  is  kept 
back  by  design,  and  it  is  of  that  description  that 
no  doubt  can  arise  as  to  the  proof  of  its  contents. 
Renner  v.  BaTik  of  Columbia,  9  Wheat.  581. 

J 544..  One  party,  in  a  summary  process  in 
South  Carolina,  cannot  compel  the  other  party 
to  answer  interrogatories  if  he  is  in  possession 
of  sufficient  evidence  to  maintain  his  case.  Wal- 
lace V.  JfortoeU,  1  Bailey,  125.  But  if  the  de- 
fendant neglect  to  answer,  the  plaintiff  is  enti- 
tled to  judgment  jtro  confesso,  although  other 
evidence  ot  the  facts  be  in  his  power.  Roche  v. 
Chaplin,  ib.  419. 

1545.  The  rule,  that  a  written  agreement  will 
be  considered  as  containing  the  whole  contract 
between  the  parties  to  it,  does  not  apply  to  a 
written  instrument,  given  by  a  third  person,  in 
pursuance  of  a  parol  agreement  between  the 
parties.  Adams  v.  Chray,  8  Conn.  11.  There- 
fore, where  a  parol  agreement  was  made  for  the 
sale  of  a  vessel  by  JB  to  A,  for  a  specified  price, 
and  B  warranted  such  vessel  sound,  and  prom- 
ised to  procure  a  bill  of  sale  of  it  for  A  from  C, 
in  whom  the  title  then  was,  in  trust  for  B,  which 
he  accordingly  did ;  in  an  action  by  A  against 
B,  fi>r  a  breach  of  vrarranty,  it  was  held,  that  the 
plaintiff's  action,  notwithstanding  the  bill  of  sale 
by  C,  could  be  sustained  by  parol  proof,  ib. 

1546.  A  copy  of  the  record,  in  the  office  of  the 
register  of  probate,  is  the  proper  evidence  to  prove 
the  time  when  letters  of  administration  were 
granted.     Fwmsworth  v.  Briggs,  6  N.  Hamp.  561. 

1547.  A  sworn  copy  of  the  note  of  a  corpora- 
tion is  admissible,  if  the  original,  in  the  hands  of 
an  adverse  party,  is  withheld.  Sedgwick  v.  IFo- 
lemMm,  2  Root,  434. 


1548.  It  seems  that  the  admission  of  the 
owner  of  property  attached,  that  it  had  been 
taken  under  an  attachment,  is  not  sufficient  evi- 
dence of  the  existence  of  the  attachment,  but 
the  record  itself  ought  to  be  produced.  Jenner 
V.  Jolliffe,  6  Johns.  5. 

1549.  A  copy  of  an  order,  by  which  money  has 
been  drawn  from  the  treasury  of  the  common- 
wealth, is  not  admissible  in  evidence,  if  the 
original  can  be  had.  Torrey  v.  Fuller,  1  Mass. 
524. 

1550.  Charges  in  an  administration  account, 
for  the  payment  of  taxes  by  the  administrator, 
cannot  be  proved  by  the  testimony  of  witness- 
es, but  must  be  proved  by  the  receipt  of  the 
collector.     Hall  v.  Hall,  1  Mass.  101. 

1551.  If  a  party  to  an  action,  other  than  a 
bankrupt  or  his  assignee,  would  avail  himself  of 
the  bankruptcy  of  any  person,  he  must  prove  an 
act  of  bankruptcy,  the  debt  of  the  petitioning 
creditor,  and  the  issuing  of  a  commission,  by  the 
best  evidence  of  which  the  nature  of  the  case 
will  admit ;  and  the  certificate  of  the  bankrupt, 
or  certified  copies  of  the  oath  of  the  petitioning 
creditor,  and  of  the  commission,  and  assignment 
by  the  commissioners,  will  not  be  sufficient. 
Waterman  v.  Robinson,  5  Mass.  303. 

1552.  The  confession  of  a  party,  that  he  exe- 
cuted a  paper,  is  not  secondary  evidence  to  proof 
of  his  hand- writing.  Conrad  v.  Farrow,  5  Watts, 
536. 

1553.  It  must  appear  that  the  laws  of  a  state, 
where  an  instrument  is  recorded,  require  such 
registry,  before  an  office  copy  thereof  can  be  ad- 
mitted in  evidence  in  the  courts  of  another  state. 
Mitchell  V.  MitcheU,  3  Stew.  &  Port.  81. 

1554.  In  a  prosecution  for  resisting  an  in- 
spector of  customs,  a  warrant  of  the  surveyor 
appointing  him  to  such  office  is  not  sufficient 
evidence  of  his  appointment  to  support  such 
indictment,  the  collector  being  the  only  person 
authorized  by  law  to  make  such  appointments. 
U.  States  V.  Phelps,  4  Day,  468. 

1555.  In  an  action  by  the  owner  of  a  vessel 
against  the  master,  for  putting  on  board  certain 
articles  without  a  permit,  contrary  to  law  and  in 
violation  of  his  duty,  in  consequence  of  which 
the  vessel  was  seized,  and  with  her  cargo  libelled 
and  condemned,  whereby  the  voyage  was  de- 
feated, it  was  held,  that  record  evidence  of  such 
libel  and  condemnation  was  essential  to  the 
plaintiff's  recovery ;  although,  if  that  allegation 
had  been  omitted,  the  other  Tacts  stated,  depend- 
ing on  parol  evidence,  might  have  been  sufficient 
to  maintain  the  action.  Arnold  v.  Smith,  5  Day, 
150. 

1556.  A  vessel  was  insured,  with  a  warranty 
that  she  should  be  fbrnished  with  a  license  from 
the  British  admiral  in  the  usual  form.  A  witness 
testified,  that  he  saw  *a  license  from  the  British 
admiral  on  board,  that  he  had  seen  a  number  of 
them,  and  that  this  was  in  the  usual  form.  It 
was  held  sufficient  evidence,  that  such  a  license 
was  on  board.  Bulkey  v.  Derby  Fishing  Co.  1 
Conn.  572. 

1557.  Whether,  in  the  absence  of  better  proof 
of  marriage  in  this  state,  evidence  of  long-con- 
tinued cohabitation,  birth  of  children,  and  uni- 
form reputation  of  a  lawful  marriage,  is  admissi- 
ble in  criminal  cases  —  quare.  Cayford's  case,  7 
Greenl.  57. 

1558.  In  ordinary  cases,  proof  that  t  person  is 
generally  reputed  an  officer,  and  that  he  is  actu- 
ally in  the  exercise  of  such  office,  will  be  suffi- 
cient evidence  of  the  fact ;  but  where  the  ques- 
tion of  office  is  the  point  directly  in  israe,  more 
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■tnct  proof  is  Bcce— iiy.    AUem  ▼.  JTAVd,  1  Bep. 
Con.  Ct.  459. 

1559.  The  aHmiMioiis  of  a  defendant  are  the 
best  eridence  a^^nst  him;  and  aaaertions  of 
facta,  in  hia  hearing,  which  were  not  contradicted 
bj  him,  are  good  evidence  of  his  admission  of 
such  facts.  HendrieksoH.  t.  MiUer,  1  Rep.  Con. 
Ct.  296. 

1560.  Proof  of  the  hand- writing  of  a  defendant, 
who  had  drawn  an  order  in  faTor  of  a  third  party, 
was  held  to  be  inadmissible,  when  that  third 
party  was  known  to  be  then  in  another  state, 
where  his  deposition  conld  have  been  taken. 
Love  ▼.  Paytom,  1  Overt.  255. 

1561.  Evidence  of  admissions  by  a  party,  that 
he  authorized  another  to  give  a  note  to  a  third 
person  for  a  specified  sum,  does  not  warrant  the 
reading  in  evidence  of  a  note  corresponding  with 
the  note  thus  authorized  to  be  made,  without 
proof  of  its  having  been  duly  made.  Mtnard  v. 
Mead,  7  Wend.  68. 

1562.  In  order  to  prove  that  a  certain  ticket 
in  a  lotterv  had  drawn  a  blank,  a  witness  testi- 
fied, that  he  was  a  manager  of  the  lottery,  that 
he  attended  the  drawing,  and  that  a  ticket,  with 
the  combination  numbers  in  question,  drew  a 
blank.  The  testimony  was  objected  to,  because 
the  appointment  of  a  manager  could  be  proved 
by  the  record,  because  the  drawing  of  the  lottery 
could  be  proved  only  by  the  manager's  books, 
and  because  the  result  could  not  be  ascertained, 
without  producing  the  scheme.  It  was  held, 
that  the  testimony  was  admissible.  Bamum  v. 
Bammm,  9  Conn.  242. 

1563.  In  an  action  of  debt  to  recover  the  price 
of  land  sold,  defendant,  though  not  evicted,  may 

£'ve  in  evidence  plaintiff's  want  of  title.  Canto- 
\n  V.  HaU^  Addison,  127.  An  office  copy  of  a 
survey  cannot  be  given  in  evidence,  in  such  a 
suit,  without  first  producing  the  warrant  on 
which  it  was  made.  ib. 

1564.  Where  the  defendant  offered  evidence 
to  prove  that  the  plaintiff  had  commenced  an  ac- 
tion of  debt,  on  book,  which  the  defendant  had 
settled,  and  paid  a  certain  sum  of  money  for  the 
debt  and  costs,  and  the  plaintiff  objected  to  the 
admission  of  this  evidence,  on  the  ground  that 
she  had  previously  given  the  defendant  a  copy 
of  her  account,  which  ought  to  have  been 
shown,  as  the  better  evidence  of  the  demand, 
it  was  held,  that  such  copy  need  not  be  pro- 
duced, the  object  of  the  evidence  being  not  to 
prove  the  contents  of  the  copy,  but  facts  which 
arose  subsequently  to  its  delivery,  viz.,  the 
commencement  of  a  suit,  the  settlement  of  the 
claim,  and  the  amount  paid.  Raymond  v.  Sel- 
Uck,  10  Conn.  480. 

1565.  Where  it  became  necessary  for  a  plain- 
tiff, in  a  process  of  foreign  attachment,  to  prove 
the  discharge  of  the  defendant  under  the  insol- 
vent law,  and  the  plaintiff,  not  being  able  to  pro- 
duce the  certificate  of  discharge,  proved,  by  the 
commissioners,  that  they  had  given  such  certifi- 
cate, and  made  return  of  their  doings  to  the 
court ;  by  the  insolvent  debtor,  that  he  had  re- 
ceived such  certificate,  but  had  not  seen  it  for 
many  years,  and  did  not  know  where  it  was, 
though  he  did  not  state  that  he  had  made 
searcn  for  it ;  and  by  the  clerk  of  the  court,  that 
he  had  made  search,  and  could  not  find  any 
such  certificate,  or  any  return  of  the  commis- 
sioners; it  was  held,  that  there  was  sufficient 
evidence  of  the  loss  of  the  certificate  to  dispense 
with  the  production  of  it ;  that  the  plaintiff  was 
excusable  fi>r  not  producing  a  copy  from  the 
OBOords  of  the  court;  and  that,  consequently, 


parol  evidence  of  its  contents  was  admiasflftfe. 
Witter  V.  Latham,  12  Conn.  392. 

1566.  A  deposition  taken  in  an  illegal  man 
ner  is  not  admissible,  alter  the  deponent's  de- 
cease, as  being  the  best  evidence   which  can 
now  be  produced.    Johnson  v.  Clark,  1  Tyler, 
449. 

1567.  The  return  of  a  writ,  indorsed  on  it, 
must  be  proved  by  the  person  in  whose  hand- 
writing it  appears  to  be.  Lee  v.  Evaml,  Coze, 
283. 

1568.  Where  an  execution  is  returned  with- 
out date,  an  entry  on  the  execution  book  by  the 
clerk,  on  the  day  of  the  return,  is  sufficient  evi- 
dence of  the  date  of  the  return,  in  the  absence 
of  any  other  testimony.  Maury  v.  Cooper,  3  J 
J.  Marsh.  224. 

1569.  The  memoranda  of  acts  by  a  person 
who  is  dead,  and  whose  duty  it  was,  in  the 
course  of  the  business  he  had  undertaken,  to 
do  the  acts  and  to  make  the  memoranda  of  them, 
are  competent  evidence  for  the  consideration  of  a 
jury,  to  prove  that  the  acts  were  done.  WeUh  v. 
Barrett,  15  Mass.  380. 

1570.  If,  in  an  indictment  for  forgery,  the 
instrument  be  destroyed  or  suppress^  by  the 
prisoner,  the  tenor  may  be  proved  by  parol 
evidence.  The  next  best  evidence  is  the  rule ; 
therefore,  if  there  be  a  copy  which  can  be 
sworn  to,  that  is  the  next  best  evidence.  V. 
States  V.  Britton,  2  Mason,  464. 

1571.  Where  a  justice  of  the  peace  appeared 
as  a  witness,  and  produced  his  minutes  of  a 
judgment  in  a  former  action  before  him,  and 
there  was  an  ambiguity  as  to  the  form  of  the 
action,  it  was  held,  that  the  original  written 
declaration,  which  the  justice  had  in  his  pos- 
session, was  the  best  evidence  to  explain  the 
ambiguity,  and  that  his  parol  evidence  to  that 
point  was  inadmissible.  Dygort  v.  CoppemaU, 
13  Johns.  210. 

1572.  Parol  evidence,  to  show' facts  stated  in 
certain  letters  received  by  the  witness,  will  not 
be  admitted,  as  the  letten  are  higher  testimony, 
and  should  be  produced.  De  Tastett  v.  CrousUr 
lot,  2  Wash.  C.  C.  132. 

1573.  The  plaintiff  claimed  title  under  a 
devise  from  S.  £.,  in  1829.  The  devisor's  title 
was  bv  purchase,  in  1790,  firom  a  trustee  licensed 
to  make  such  sale  by  the  supreme  judicial  court 
of  Massachusetts.  Held,  that,  under  the  cireum- 
stances  of  this  case,  the  deed  of  the  trustee  to 
the  demandant's  testator  might  be  read  without 
first  producing  the  license.  Green  v.  Blake,  1 
Fairf  16. 

1574.  In  an  action  for  the  use  and  occnpation 
of  real  estate,  the  plaintiff  offered  to  prove  the  ac- 
knowledgment of  the  defendant,  that  he  had  hired 
and  occupied  the  premises,  agreeing  to  pay  there- 
for a  certain  sum.  It  appeared  that  there  was, 
during  such  period,  an  outstanding  written  agree- 
ment for  a  lease  of  the  premises,  which,  for 
some  reason,  never  became  operative.  It  was 
held,  in  the  absence  of  evidence,  that  such  ac- 
knowledgment referred  to  the  written  agree- 
ment, that  the  evidence  offered  was  admissible. 
BueiU  V.  Cook,  6  Conn.  906.  But  if  such  occn- 
pation is  founded  on  a  written,  contract,  even 
though  it  be  defective,  the  writing  must  be  pro- 
duced, as  being  the  best  evidence,  ib. 

1575.  The  copy  of  a  copy  of  a  lost  instrument 
is  admissible  in  evidence,  where  there  is  no  bet- 
ter evidence  in  existence.  Wmn  v.  Patterson,  9 
Pet.  663. 

1576.  The  certificate  of  the  collector  of  H»- 
vana,  under  the  seal  of  his  office,  9S  ihm  arrivnl 
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«t  the  Tewel  at  that  place  for  water,  and  that, 
before  permission  to  take  it  on  board  was  given 
to  the  captain,  he  was  obliged  to  stipulate  that 
the  cargo  should  be  landed,  the  articles  comprisr 
ing  it  being  wanted  for  the  use  of  the  place,  is 
not  evidence,  as  the  deposition  of  the  collector 
to  these  facts  should  have  been  taken.  Wood  v. 
PUasamis,  3  Wash.  C.  C.  201. 

1577.  In  an  action  of  assumpsit,  in  which  the 
plaintiff  declares  on  the  common  money  counts, 
the  defendant  should  not  be  permitted  to  prove 
that  he  has  partially  complied  with  his  part  of 
a  written  contract,  unless  the  contract  is  pro- 
duced,  or  notice  given  to  produce  it.  Dupey  v. 
JSskky,  2  A.  K.  Marsh.  11. 

1578.  A  witness  having  proved  that  he  had 
received  a  power  of  attorney  from  a  person,  to 
act  for  her  in  all  things  relating  to  her  estate,  as 
well  in  collecting  debts  as  in  making  sales  of 
property,  &c.,  it  was  held,  that  unless  the  ori- 
ginal  power  of  attorney  was  produced,  or  proved 
to  be  lost,  or  that  the  party  had  issued  a  stib- 
pmmm  to  the  witness,  with  a  ditces  tecum,  no  evi* 
dence  could  be  given  of  it.  Rusk  v.  Sowenoine, 
3  Har.  &  J.  97. 

1579.  Evidence  of  the  acts  of  the  warden  and 
of  the  burgesses  of  a  society,  in  relation  to  a 
church  clo^  sold  to  them,  is  evidence  of  the 
acceptance  of  such  clock,  without  showing  a 
vote  of  the  corporation  accepting  it.  Dam&on 
V.  Bridgeport^  8  Conn.  472. 

1580.  Where  one  had  paid  money  on  account 
of  the  debt  of  another,  and  taken  a  receipt  there- 
for, it  was  held,  that,  in  an  action  by  the  cred- 
itor against  the  original  debtor,  the  receipt  could 
not  be  given  in  evidence ;  the  person  who  paid 
the  money  should  be  called.  Jordan  v.  WUkins, 
3  Wash.  G.  C.  110. 

1581.  A  justice  of  the  peace,  before  whom  the 
witnesses  were  examined,  in  a  criminal  prosecu- 
tion, cannot,  in  an  action  for  malicious  proiecu- 
tioa,  testify  to  the  fitcts  as  sworn  to  before  him ; 
the  testimony  of  the  witnesses  themselves  is  the 
best  evidence'     Bichardi  v.  Foulke,  3  Ham.  52. 

1582.  The  time  of  the  issuing  of  the  original 
declaration  in  ejectment  may  be  proved  wimout 
the  production  of  the  paper,  the  question  not 
involving  the  contents  of  the  paper.  Den  v. 
HamUUnt,  7  Halst.  109. 

1583.  A  employed  B  to  ship  goods  to  a  par- 
tieular  house.  In  an  action  by  B  against  A,  it 
was  held,  that  the  account  of  sales  or  the  goods 
by  such  house  was  not  objectionable,  as  second- 
ary evidence,  to  show  that  the  goods  had  been 
shipped  according  to  agreement.  Black  v.  Rick- 
mrds^  2  Stew.  A  Fort.  338. 

1584.  Where  a  party,  in  order  to  prove  that 
there  were  no  entries  to  authorize  the  issuing 
of  warrants,  offered  to  give  in  evidence  certi- 
fied copies  fk  warrants  novo,  the  same  office,  of 
the  same  dates  and  numbers,  but  to  other  per- 
sons, and  for  other  quantities  of  lands,  it  was 
lield,  that  this  was  competent  evidence  to  prove 
the  positive  fact  of  the  existence  of  the  entries 
■peci6ed  in  the  copies;  but  that,  in  order  to 
hAve  a  negaAive  effeot  in  disproving  the  entries 
alleged  to  he  spurious,  the  whole  abstract  should 
be  produced  in  court,  or  inspected  under  a  com- 
miision,  or  the  keeper  of  the  documents  exam- 
ined as  a  witness,  from  which  the  court  might 
■aeertaia  the  fiict  of  the  no^-existence  of  the 
oontertted  entries.  In  such  a  case,  certificates 
from  the  secruta^'s  oflEbce  of  North  Carolina, 
introduced  to  prove  that,  on  the  entries  of  the 
mmtae  dates  with  those  alleged  J^  he  spurious, 
•ther  vamats  jsf|ie4«  a«4  oijoif  isnioto  we^ 

▼OL.  II.  33 


obtained  in  the  name  of  various  individuals,  but 
none  to  the  party  claiming  under  the  alleged 
spurious  entries,  are  competent  circumstantial 
evidence  to  be  left  to  the  jury.  In  such  a  case, 
parol  evidence  that  the  warrants  and  locations 
had  been  rejected  by  the  entry-taker  as  spuri- 
ous is  inadmissible.  Polk  v.  WendaUy  5  Wheat 
293. 

1585.  A  copy  of  a  policy  of  insurance,  proved 
to  have  been  compared  with  the  original  regis- 
ter on  the  books  of  the  insurance  company,  and 
notice  given  to  produce  the  original,  cannot  ba 
read  in  evidence ;  the  register  in  the  hands  of 
the  company  should  be  exhibited,  after  proving 
the  existence  of  the  original  policy.  U,  States 
V.  Skearman,  Pet.  C.  C.  98. 

1586.  The  question  in  an  action  of  trespass, 
de  bonis  asportdtis,  brought  by  A  against  B,  was 
as  to  the  consideration  and  bona  fides  of  a  sale 
of  goods  from  C  to  A.  A  claimed  that  the  con- 
sideration was  a  debt  due  by  note  to  her  from  a 
corporation,  which  C  had  received  of  her,  prom- 
ising to  account  with  her  for  it,  and  offered  D  to 
testify  that  he  had  seen,  on  the  note-book  of  the 
company,  kept  by  C,  as  their  agent,  and  from 
time  to  time  exhibited  to  them,  an  entry  of  such 
note,  particularly  describing  it.  It  was  held, 
that  the  testimony  of  A,  and  the  books  them- 
selves, were  inadmissible ;  the  fbrnjier  being  in 
the  nature  of  hearsay,  and  going  to  show  the 
contents  of  a  writing,  and  the  Tatter  not  evi- 
dence against  third  persons.  TreaX  v.  Barber^ 
7  Conn.  274*  Where  the  defendant,  in  such 
action,  to  repel  the  proof  of  consideration  ad- 
duced by  the  plaintiff,  offered  evidence  to  prove 
that  a  considerable  note  and  mortgage  had  been 
given  by  C  to  the  plaintiff,  after  the  time  when, 
as  she  claimed,  the  debt  for  which  the  goodf 
were  sold  accrued,  and  before  such  sale  ;  it  waj 
held,  that  such  evidence  was  admissible,  as  hav- 
ing a  bearing  on  the  matter  in  issue.  ik» 

1567.  A  &fendant  in  ejectment  cannot  ex<T 
elude  evidence  against  him  that  would  have 
been  admissible  if  it  had  not  been  for  the  fraud 
or  neglect  of  those  under  whom  he  claims.  Be^d 
V.  Dickey,  1  WaUs,  152. 

1588.  The  destination  of  a  vessel  becoming 
material,  in  an  action^  on  a  policy  of  insurance, 
the  assured  may  exhibit  in  evidence  the  orders 
given  by  them  to  the  master  respecting  her  des- 
tination, thouffh  not  communicated  to  the  un- 
derwriters. Houston  V.  JCeto  England  Ins,  Co.  5 
Pick.  89. 

1589.  On  an  indictment  for  perjury,  the  testi* 
mony  of  the  person  by  whom  the  oath  was  ad- 
ministered is  admitted,  to  show  that  he  was  an 
acting  magistrate.  His  testimony  is  also  suffi- 
cient, in  connection  with  the  original  certificate 
of  the  administration  of  the  oath,  to  show  that 
the  oath  was  administered  by  him  to  the  re- 
spondent, without  the  production  of  a  copy  of 
the  record.  Stats  v.  Hascall,  6  N.  Hamp. 
352. 

1590.  On  an  objection  to  an  appeal,  in  an  ac- 
tion on  book,  because  the  debt  did  not  amount  to 
JS20,  the  booJs:  ought  to  be  inserted  in  the  objec- 
tion, that  it  may  appear  from  the  record.  JVe2- 
son  V.  Hammond,  1  Root,  518. 

1591.  Upon  an  indict^nent  against  a  miller, 
charged  with  having  stolen  a  certain  portion  of 
barilla  intrusted  to  him  to  grind,  and  where  he 
had  adulterated  the  rest,  it  was  held,  that  the 
government  was  not  bound  to  produce  the 
truckman  who  carried  the  bariUa  to  and  from 
the  mill,  to  prpve  that  the  barilla  was  not  adul- 
^rated  in  tl^  timnspoxtationf  although  these  wsf 
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only  oircumBtantial  eridence  that  it  was  adnl- 
terated  bj  the  miller.  Commonwealth  v.  James, 
1  Pick.  375. 

1592.  A  written  contract  deposited  in  the 
hands  of  a  witness  in  a  foreign  state,  by  the 

Sarties,  may  be  proved  by  the  deposition  of  the 
epositary,  and  need  not  be  produced  in  court. 
Bailey  v.  Johnson^  9  Cow.  115. 

1593.  A  deposition  in  which  the  witness  swore 
that  he  had  examined,  and  belieres,  an  account 
against  him,  to  which  he  refers,  to  be  right,  be- 
cause the  clerk  who  made  it  out  would  not  have 
stated  it  incorrectly,  althoujrh  he  has  never 
compared  it  with  the  books  of  the  creditor,  from 
which  it  was  taken,  may  be  read  in  evidence. 
Cambioso  v.  Maffett,  2  Wash.  C.  C.  96. 

1594.  A  printed  advertisement  is  not  admis- 
sible, where  it  is  «hown  that  it  was  copied 
from  a  manuscript  and  the  manuscript  is  not 
accounted  for.  dumgart  y.  Lowmarter,  14  S.  6l 
R.  200. 

1595.  A  paper  signed  by  A  B,  as  attorney  for 
B  C,  cannot  be  read  in  evidence  without  the 
power  of  attorney  being  produced.  Jam*a  v. 
Gordon,  1  Wash.  C.  C.  333. 

1596.  The  writing  of  a  living  author,  on  re- 
cent historical  sulnects,  are  not  admissible  in 
evidence  if  the  author  himself  is  within  reach  of 
the  process  of  the  court.  Motoris  ▼.  Harmer,  7 
Pet.  554. 

1597.  If  a  witness,  introduced  by  the  plaintiff, 
speak  of  receipts  which  he  has  taken,  the  evi- 
dence ought  to  be  rejected,  unless  he  can  show 
that  they  are  lost,  or  out  of  the  power  of  the 
pUintiff.     Hamlin  t.  Atkinson,  6  Rand.  574. 

1596.  No  eyidence  is  to  be  received  which  pre- 
supposes greater  evidence  behind,  in  the  party's 
possession  or  power.  Tayloe  y.  Biggs,  1  Pet. 
d91.  In  order  to  introduce  secondary  evidence 
of  the  contents  of  a  paper,  the  affidavit  of  a  party 
to  the  cause,  that  such  paper  is  lost  or  destroyed, 
may  be  received,  ih.  On  many  incidental  ques- 
tions which  are  addressed  to  the  court,  and  do 
not  affect  the  issue  to  be  tried  by  the  jury,  the 
affidavit  of  a  party  to  the  cause  may  be  re- 
ceived, ib.  Where  a  written  contract  is  to  be 
proved  by  parol  testimony,  no  vague  recollec- 
tion as  to  its  stipulations  can  supply  the  place 
of  the  instrument  itself,  ib. 

1599.  The  declarations  of  a  person  claiming  to 
be  an  a^ent  are  not  evidence  to  prove  the  agen- 
cy.    Fttch  y.  CAopman^  10  Conn.  8. 

1600.  The  declarations  and  letters  of  an  agent 
are  admissible  in  evidence  wherever  they  are  the 
best  evidence  which  can  be  adduced.  "BUgkt  y. 
AshUy,  Pet.  C.  C.  15. 

1601.  The  agency  of  a  person  who  receiyed 
his  appointment  in  writing  cannot  be  proved  by 
the  testimony  of  the  agent,  unless  the  writing 
be  lost  or  destroyed.  Kennebeck  Purchase  v. 
Call,  1  Mass.  483. 

1602.  A  deposition  stating  the  contents  of  a 
paper,  which  can  be  shown  to  the  court,  but 
which  is  not  produced,  is  inadmissible.  JUathtT 
y.  Qoddard,  7  Conn.  304.  Therefore,  where 
the  plaintiff,  in  an  action  for  money  had  and 
received,  to  prove  his  title  to  the  money  de- 
manded, offered  a  deposition  referring  directly 
to  a  bill  of  lading,  as  the  evidence  of  the  ship- 
ment of  the  money  to  the  plaintiff,  without  pro- 
ducing the  bill,  or  showing  that  it  could  not  be 
produced,  it  was  held,  that  such  deposition  was 
inadmissible,  ib.  Nor  is  the  testimony  the  less 
exceptionable  because  the  court,  at  the  request 
of  the  plaintiff,  instructed  the  jury  that  what 
was  contained  in  it,  in  relation  to  the  bill  of 


lading,    should    not    be    considered     as    evi- 
dence, ib. 

1603.  A  person  cannot  testify  to  the  contents 
of  a  paper  belonging  to  him,  and  in  his  posses- 
sion, and  which  he  does  not  produce.  '  Bichards 
V.  StewaH,  2  Day,  328. 

1604.  The  copy  of  the  governor's  minutes  are 
not  eyidence  of  a  pardon  ;  the  warrant  should  be 
produced,  or  its  loss  accounted  for.  Spalding 
y.  SaaOon,  6  Watts,  338. 

1605.  A  receipt  by  A  to  the  defendant,  for 
money  paid  him  for  the  use  of  the  plaintiff,  was 
offered  in  evidence,  in  an  action  of  assumpsit, 
and  a  witness  was  offered  to  prove  the  hand- 
writing of  A.  Held,  that  the  evidence  could 
not  be  receiyed,  A  being  alive,  and  the  best  /evi- 
dence of  the  receipt  of  Uie  money.  Leatherbury 
v.  BenneU,  4  Har.  &  M'Hen.  392. 

1606.  Though  a  plaintiff  goes  through  his  proof 
without  objection,  and  rests  his  cause,  if  he 
has  proved  by  parol  a  piece  of  written  eyidence, 
which  ought  to  be  produced,  it  is  not  too  late  for 
the  defendant  to  object  that  the  writing  should 
be  produced,    ^outkwiek  v.  Harden,  7  Cow.  334. 

1607.  Where  a  copy  of  an  instrument  is  of- 
fered and  receiyed  in  evidence,  without  any 
reason  shown  why  the  original  is  not  produced, 
and  no  objection  is  made  to  the  copy  at  the  time, 
the  objection  will  be  considered  as  waiyed 
Concord  y.  M*Intire,  6  N.  Hamp.  527. 

1608.  An  officer  who  has  acted  upon  written 
instructions,  in  regard  to  the  service  of  a  writ,  may 
not  testify  what  such  orders  were  without  pro- 
ducing the  writing.  Thornton  v.  Moody,  2  Fairf. 
253. 

1609.  Where  it  appears,  from  the  eyidence  in 
a  cause,  that  the  contract  on  which  the  action 
was  brought  was  in  writing,  the  plaintiff  is 
bound  to  produce  it ;  or,  if  it  were  in  the  posses- 
sion of  the  opposite  party,  he  cannot  give  parol 
evidence  of  its  contents,  without  haying  pre- 
viously given  notice  to  produce  it.  Bogers  v 
Van  Hoesen,  12  Johns.  220. 

1610.  Where  the  defendant  entered  into  an 
obligation  with  the  plaintiff  as  his  surety,  at 
Caraccas,  which  not  being  performed,  the  surety 
was  compelled,  by  proceedings  at  law,  to  pay 
the  amount  for  his  principal ;  in  an  action  by  the 
surety  against  his  principal,  it  was  held,  that  a 
copy  of  the  obligation,  (which,  according  to  the 
Spanish  laws,  was  made  before  a  notanr,  who 
kept  the  original  and  deliyered  copies  to  the  par- 
ties,) authenticated  according  to  the  laws  of 
Spain,  with  evidence  that  the  ori|rinal  could  not 
be  procured,  and  with  proof  of  the  defendant's 
admissions  of  the  authenticity  of  the  copy,  and 
of  the  breach  of  the  contract,  was  sufficient,  with- 
out producing  the  decree  against  the  plainti^ 
and  the  original  obligation,  or  a  sworn  copy  of 
it.     Mauri  v.  Hefeman,  13  Johns.  58. 

1611.  Orders  drawn  for  goods  are  not  suffi- 
cient to  prove  the  deliyery  of  the  foods.  The 
book  of  original  entry  should  be  produced.  Priem 
y.Justrobe,  Harper,  111. 

1612.  The  prisoner  cannot  be  allowed  to  proye 
what  an  absent  witifkess,  but  who  is  within  the 
reach  of  process,  swore  to  in  the  examining 
court.    Mendum  y.  Commonwealth,  6  Rand.  704. 

1613.  If  a  written  instrument,  purporting  to 
be  a  deed  of  partition,  is  signed  by  the  parties, 
but  not  sealed,  yet  it  is  not  therefore  to  lie 
treated  as  a  nullity,  so  far  as  to  admit  parol  tee- 
timony  to  contradict  it.  Gardiner  Man,  Cs.  t. 
Heald,  5  Greenl.  381. 

1614.  A  book  was  allowed  to  go  to  tlie  jury 
M  evidence,  with  directions  to  them,  that  if  they 
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thought  it  a  transcript  from  another  book,  they 
need  pay  no  regard  to  it.  Rodman  ▼.  Hoops^  I 
Dall.  85. 

( b.)   Presumptions  and  judicial  Knotoledge. 

1615.  Presumption  is  allowed  to  proye  facta, 
arising  from  circumstances  which  could  not  have 
existed  unless  such  facts  had  preexisted.  Frost 
▼.  Broum^  2  Bay,  133. 

1616.  Legal  presumptions  generally  apply  to 
facts  of  a  transitory  character,  the  proper  evi- 
dence of  which  is  not  usually  preserved  with 
care  ;  but  not  to  records  or  public  documents,  in 
the  custody  of  officers  charged  with  their  preser- 
vation, unless  proved  to  have  been  lost  or  de- 
stroyed.    Brunswick  v.  JlfKean,  4  Greenl.  508. 

1617.  Where  a  person  is  bound  to  do  a  certain 
act,  the  omission  of  which  would  be  a  culpable 
neglect  of  duty,  the  performance  of  it  will  be 
presumed,  unless  the  contrary  is  proved.  Hart- 
ioell  V.  Root,  19  Johns.  345. 

1618.  An  inferior  court  will  be  presumed  to  have 
acted  correctly  upon  a  subject-matter  within  its 
jurisdiction.  JifGrews  v.  M'Grews^  1  Stew.  Sc 
Port.  30. 

1619.  Strong  presumptive  circumstances  of 
fraud  will  outweigh  positive  testimony  against 
it.     7%«  Skort  Staple,  1  Gallis.  104. 

1620.  Possession  of  land  is  evidence  of  title, 
to  be  left  to  a  jury.  Wendell  v.  Blanchard,  2  N. 
Hamp.  456. 

1621.  Whether  possession  is  adverse,  or  not,  is 
always  a  question  of  fact  to  be  ascertained  by 
the  ji^.     HiU  V.  Crosby,  2  Pick.  466, 467. 

1622.  Matters  of  general  history  must  be  given 
in  evidence,  as  well  as  other  facts ;  and  the  jury 
must  not  be  left  to  their  own  information  upon 
the  subject.     Gregory  v.  Baugh,  4  Rand.  611. 

1623.  Facts  of  recent  occurrence,  relating  to  a 
particular  section  of  country  only,  cannot  be 
considered  as  in  evidence  from  general  knowl- 
edge or  recollection,  or  as  matter  of  history.  Mor- 
ris  V.  Edwards,  1  Ham.  189. 

1624.  The  claims  of  Virginia,  before  the  year 
1783,  to  the  territory  north-  west  of  the  Ohio ;  her 
cession  of  it  in  that  year  to  the  United  States, 
reserving  a  tract  granted  by  her  to  the  Illinois 
regiment,  to  be  divided  among  the  soldiers  and 
officers  thereof,  according  to  the  laws  of  Vir- 
ginia ;  and  her  statutes  respecting  the  primary 
disposal  of  the  soil  within  this  reservation,  now 
known  by  the  name  of  the  Illinois  grant,  consti- 
tute a  part  of  the  history  and  laws  of  Indiana, 
which  are  to  be  noticed  by  its  courts  without 
any  special  proof.  Henthom  v.  Doe  d.  Shepherd, 
I  Blackf.  159. 

JG25.  The  acts  of  congress,  as  published  in 
the  pamphlet  acts  of  the  session,  may  be  read  on 
a  truJ,  without  proof  of  its  authenticity,  they  be- 
ing presumed  to  be  within  the  knowledge  of  the 
court.     ffHtite  v.  Guirons,  Minor,  331. 

1626.  The  court  will  officially  take  notice  of 
public  bodies  incorporated  by  this  common- 
wealth.   Jones  V.  Fales,  4  Mass.  245. 

1627.  The  court  is  not  presumed  to  know  who 
are  depnty-sheriffii ;  and  therefore  a  return  upon 
a  writ  by  one  as  deputy-sheriff  is  not  sufficient. 
Land  v.  Patteson,  Minor,  14. 

1G28.  Where  the  official  deed  of  A  B,  as  con- 
stable, &c.,  IS  relied  on  as  evidence  of  title,  in 
ejectment,  the  appointment  of  A  B  to  that  office 
most  be  shown ;  it  is  not  a  fact  of  which  the 
eoart  takes  notice.  Broughton  v.  Blackman,  1 
Chip.  109. 

1^9.  The  court  cannot  judicially  know  that 
an  instrnnent  declared  on,  as  made  "  at  Virginia, 


to  wit,  in  Greene  county,"  (in  Alabama,)  was 
made  in  the  state  of  Virginia,  but,  nothing  ap- 
pearing to  the  contrary,  will  presume  that  some 
place  of  that  name  within  the  county  was  in- 
tended.    Richardson  v.  Williams,  2  Port.  239. 

1630.  It  is  for  the  court  to  decide  upon  the 
competency  of  title  papers,  and  the  right  to  use 
them,  and,  incidentally,  under  what  title  the 
par^  entered.     Carrieo  y.M'Gee,  1  Dana,  5. 

1631.  The  jury  are  by  law  the  proper  judges 
of  the  weight  of  evidence,  on  the  whole  circum- 
stances of  the  case ;  and  although  the  prisoner,  by 
the  same  testimony,  might  have  been  proceeded 
against,  and  convicted,  for  a  lower  offence,  yet 
it  cannot  thence  be  inferred  by  the  court  that  the 
evidence  was  not  sufficient  to  convict  him  of  the 
crime  charged.     State  v.  Green,  Kirby,  87. 

1632.  Where  the  record  of  a  town  states  that 
certain  persons  were  chosen  to  a  certain  office, 
without  saying  whether  by  ballot  or  otherwise, 
the  presumption  of  law  is,  that  it  was  in  the  legal 
mode.    Mussey  v.  White,  3  Greenl.  290. 

1633.  Where  a  license  has  been  granted,  it  is 
presumed  that  the  court  had  the  proper  evidence 
before  them.  Commonwealth  v.  BoUtom,  3  Pick. 
281. 

1634.  In  New  Jersey,  the  absence  of  a  person 
from  the  state  for  seven  years  raises  the  pre- 
sumption of  his  death,  which  may  be  rebutted 
by  proof  that  he  is  living.  Wambough  v.  Schank^ 
1  Penn.  229. 

1635.  The  mere  absence  of  a  person  from  the 
commonwealth,  without  being  heard  from,  for 
any  period  short  of  seven  years,  is  not  sufficient 
to  raise  a  lesal  presumption  of  his  death.  JVeto- 
man  v.  Jenkins,  10  Pick.  515. 

1636.  The  jury,  after  48  years  since  the  or- 
der of  the  orphan's  court,  and  a  conveyance 
under  it,  without  any  pretence  of  an  oppos- 
ing title  in  all  that  time,  may  presume  one  dead, 
intestate  and  without  issue,  alleged  to  have  been 
BO  at  the  time  of*  the  proceedings  of  the  court. 
Men  V.  Lyons,  2  Wash.  C.  C.  475. 

1637.  Proof  of  a  report,  that  a  certain  Smith 
Nicholas  died  at  the  Island  of  Madagascar,  is  not 
sufficient  proof  of  the  death  of  the  plaintiff  in 
an  execution,  whose  name  was  Smith  Nicholas, 
to  justify  the  quashing  of  the  execution.  JVtcA-  < 
olas  V.  LansdaU,  Litt.  Sel.  Gas.  21. 

1638.  Where  a  demandant  claimed  a  title  un- 
der one  of  six  children  of  the  former  owner  of 
the  land,  evidence  that  inquiries  had  been  made 
in  regard  to  the  other  five  children,  and  that 
nothing  had  been  heard  of  them  for  seventy 
years,  was  held  sufficient  to  justify  a  jury  in 
finding  that  they  had  died  without  issue.  King 
V.  Fowler,  11  Pick.  302. 

1639.  The  record,  that  certain  judges  opened 
the  court,  raises  no  presumption  of  Taw  that  a 
certain  order  of  court  during  the  session  was 
made  by  the  same  judges,  but  only  of  fact  for  the 
jury.  The  legal  presumptions  from  a  record,  it 
seems,  are  conclusive,  not  prima  fade,  Rawls 
V.  Deans,  4  Hawks,  299. 

1640.  Where  probate  records  are  apparently 
entire,  and  no  loss  of  papers  in  the  probate  office 
is  suggested,  it  cannot  be  presumed,  even  after 
the  lapse  of  30  years,  that  any  decree  was  passed, 
or  notice  given,  which  does  not  appear.  Hath- 
away V.  Clark,  5  Pick.  490. 

1641.  Where  a  witness  is  objected  to,  on  the 
ground  that  he  has  been  convicted  of  a  felony, 
parol  evidence  of  his  conviction  is  inadmissible, 
although  it  be  proved  that  the  clerk's  office  of  the 
county  had  been  burnt  down,  and  th^  record 
probably  destroyed,  there  being  higher  evidence 
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eapable  oi  being  prodneed,  in  the  transcript 
which  the  district  attorney  mnat  be  presamed  to 
have  deliTered  into  the  conrt  of  exchequer,  in 
compliance  with  his  duty.  HiUs  r,  Colvin,  14 
Johns.  182. 

1642.  After  the  lapse  of  more  than  30  years, 
the  authority  and  qualification  of  an  administra- 
tor were  presumed,  from  the  existence  of  an  in- 
ventory and  a  schedule  of  claims  in  the  probate 
office,  attested  by  his  oath,  and  a  petition  pre- 
ferred by  him  to  the  court  of  common  pleas  for 
license  to  sell  the  real  estate  of  his  intestate, 
with  the  original  certificate  of  the  jndffe  of  pro* 
bate  thereon,  recognizing  him  as  an  aidministra- 
tor,  the  probate  records  and  files  of  that  period  ap- 
pearing to  have  been  loosely  kept ;  and  no  other 
▼estige  of  his  appointment  being  discorerable. 
Battles  ▼.  HMey,  6  Greenl.  145. 

1643.  After  Uie  lapse  of  40  years,  and  a  long 
exercise  of  corporate  acts,  the  met  that  a  regular 
warrant  issued  from  a  magistrate,  calling  the 
first  meeting  under  a  statute  of  Massachusetts, 
may  well  be  presumed.  Copp  t.  Laimh,  3  Fairf. 
312. 

1644.  It  appeared,  by  the  record,  that  a  case 
was  referred  to  arbitrators ;  that  they  met,  and, 
both  parties  being  present,  made  some  progress 
in  the  trial ;  but  there  was  no  award,  or  other 
proof  that  they  were  sworn :  it  was  held,  that 
the  presumption  is,  that  they  were  duly  qualified, 
and  that  what  was  testified  before  them,  by  a 
witness  since  deceased,  might  be  proved,  on 
another  trial,  between  the  same  parties,  in  rela- 
tion to  the  same  matters.  Kelly  t.  Connelly  3 
Dana,  532. 

1645.  Where  an  agreement  for  the  sale  and 
conveyance  of  a  piece  of  land,  dated  in  1689, 
was  produced  in  evidence,  the  jury  were  al- 
lowed, in  1809,  to  presume  a  conveyance  pursuant 
to  the  agreement.   Jackson  v.  Murray,  7  Johns.  5. 

1646.  Ancient  bonds  of  conveyance  were  ad- 
mitted in  evidence,  on  proof  of  the  hand- writing 
of  the  witnesses.  Carroll  v.  XorwooiL  1  Har.  & 
J.  167. 

1647.  A  deed  of  30  years  of  age  may  be  given 
lA  evidence,  without  proof  of  its  execution,  if 
accompanied  by  possession.  Dtmean  v.  Beard, 
2  N.  &  M.  400. 

1648.  It  is  an  establtehed  rnle  of  evidence, 
that'a  deed  more  than  30  years  old  may  be  given 
in  evidence,  without  proof  of  its  execution, 
when  found  in  the  possession  of  the  party  claim- 
ing under  it,  and  the  possession  of  the  thing 
conveyed  has  followed  the  conveyance.  9tock- 
bridge  v.  West  Stoekhridfre,  14  Mass.  257. 

1m9.  a  deed  is  not  to  be  received  in  evidence 
as  an  ancient  deed,  upon  proof  of  possession  of 
the  deed  alone ;  there  should  be  proof  of  pos- 
session under  it.  Middleton  v.  Mass,  2  N.  & 
M.  55. 

1650.  To  entitle  a  deed  to  be  given  in  evi- 
dence,  as  an  ancient  deed,  without  proof  of  its 
execution,  it  must  have  been  accompanied  by  a 
possession,  in  conformity  thereto,  for  30  years. 
Jackson  v.  Blanskan,  3  Johns.  292. 

1651.  To  entitle  a  deed  to  be  given  in  evi- 
dence as  an  ancient  deed,  without  proof  of  its 
execution,  it  seems  that  possession  under  it,  for 
30  years,  of  a  part  of  the  premises  contained  in 
it,  is  sufficient,  even  as  against  one  in  possession 
of  another  part.     Jackson  v.  Davis,  5  Cow.  123. 

1652.  Where  an  agreement  relative  to  lands 
has  existed  for  more  than  100  years,  and  unin- 
terrupted possession  under  it  by  one  of  the  par- 
ties,  his  heirs  and  assigns,  the  opposite  party  is 
eonoluded  from  disputing  the  title,  and  the  court 


will  not  listen  to  technical  objections  to  the 
deed,  for  the  want  of  apt  words,  proper  paitieB, 
or  form.     Emans  v.  TarmkuU,  2  Johns.  313. 

1653.  Recitals  in  a  deed  are  admissible  *n 
prove  the  loss  of  an  ancient  deed,  where  such 
recitals  are  made  by  one  likely  to  know,  and 
some  evidence  of  the  loss  of  the  ancient  deed 
has  been  given,  and  the  witnesses  to  it  are  all 
dead,  and  Uie  possession  has  not  been  contrary 
to  the  deed.     Garwood  v.  Dennis,  4  Binn.  314. 

1654.  A  will  that  has  accompanied  the  posses- 
sion of  land  30  years  is  admissible,  without 
proving  its  execution.  Skaller  v.  Brand,  6  fiinn. 
437.  If  a  writing,  admitting  the  survivorship 
of  the  wife,  is  used  in  evidence,  an  admission 
contained  in  it,  that  the  wife's  right  of  dower  is 
not  outstanding,  is  also  in  evidence,  ib. 

1655.  In  order  that  a  will  may  be  given  m 
evidence  as  an  ancient  deed,  there  must  have 
been  a  possession  of  30  years,  in  conformity  to 
it ;  a  lapse  of  30  years,  since  the  execution  of 
it  by  the  testator,  is  not  sufficient.  Jackson  v. 
Blanskan,  3  Johns.  292. 

1656.  A  lease  more  than  30  years  old  was 
allowed  to  be  read,  in  evidence,  as  an  ancient 
deed,  without  proof  its  execution,  although 
there  was  no  direct  proof  of  possession  accom- 
panying it,  it  being  found  among  the  title  papers 
of  the  estate  affected  by  it,  and  the  facts  and 
circumstances  in  reference  to  the  property  spe- 
cified in  it  being  such  as  to  afiTord  a  reasonable 
ground  to  presume  its  genuineness.  HewUU  y 
Cock,  7  Wend.  371. 

1657.  If  an  ancient  deed,  which,  possession 
corresponding,  proves  itself,  recite  a  power  of 
attorney  which  was  necessary  to  give  it  validity 
and  effect,  the  due  execution  of  Uie  power  will 
be  presumed.  Doe  v.  Pkelps,  9  Johns.  169. 
Doe  V.  Camphdl,  10  Johns.  475. 

1658.  Proof  of  the  hand-writing  of  one  dead 
witness,  and  the  30  years'  absence  of  the  other 
witness,  to  an  agreement  to  convey  land,  was 
held  to  be  sufficient,  with  proof  of  an  admismon 
of  its  execution  by  the  defendant,  to  establish 
the  agreement.     Stnmp  v.  Hnghes,  5  Hayw.  93. 

1659.  Where  witnesses  to  ancient  writings 
are  dead,  and  such  a  period  of  time  has  elapsed 
since  the  execution  of  the  instruments,  that  no 
person  can  be  presumed  to  be  living  who  can 
testify  to  the  hand-writing  of  the  parties  or  wit- 
nesses, the  evidence  of  a  witness,  verifyinf^  the 
signatures,  whose  knowledge  of  their  genuine- 
ness is  derived  solely  from  an  inspection  of  other 
ancient  writings  having  the  same  signatures, 
and  which  have  been  preserved  as  muniments 
of  title,  IS  admissible.  Jackson  v.  Brooks^  8 
Wend.  426. 

1660.  Recitals  in  ancient  deeds  are  good  pre- 
sumptive evidence  of  pedigree,  where  no  ad- 
verse title  by  inheritance  has  been  set  up  nndef 
the  same  ancestor ;  even  though  the  land  con- 
veyed  by  the  deeds  is  itself  the  subject  of  con- 
troversy.    Utile  V.  PaUstsr,  4  Greenl.  209. 

1661.  In  an  action  of  ejectment,  tried  70  years 
after  the  date  of  the  lease,  which  was  recited  in 
the  deed  of  release  of  the  premises  in  dispute, 
but  which  first  lease  was  not  produced  at  trial, 
it  was  held,  that  lapse  of  time  would  justify  a 
presumption  of  the  execution  and  loss  of  the 
lease.     Crane  v.  Morris,  6  Pet.  598. 

1662.  A  copy  of  a  deed  duly  recorded  is, 
after  60  years,  admissible  in  evidence,  to  entab- 
lish  the  grant  under  which  the  party  claims 
title  to  the  land  in  controversy.  Stokes  v.  Om^oas^ 
4  Mason,  268. 

1663.  In  the  absence  of  better  proof^ 
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of  long  and  nnintermpted  nMe,  reputation,  the 
declarations  and  conduct  of  tne  owners  of  the 
adjoining  land,  and  the  public  acts  of  the  town, 
was  properlj  admitted  to  pro^e  that  an  ancient 
corporation  of  proprietors,  now  extinct,  had 
dedicated  a  certain  lot  to  the  public  use,  as  a 
landing-place.     Sevey^a  ease,  6  Greenl.  118. 

1664.  After  a  lapse  of  more  than  70  years 
without  any  adrerse  claim,  the  jury  may  pre- 
sume a  grant  ftom  the  original  proprietor  of  a 
share  in  a  township  of  land,  to  a  person  after- 
wards constantly  acting  as  grantee  of  such 
share,  sustaining  various  offices  as  such  in  the 
eorporation  of  proprietors,  and  paring  taxes 
thereon,  although  such  share  consist  of  wild 
knd,  and  be  not  holden  by  any  open,  visible  pos- 
session.    Farrar  ▼.  MerrUl,  1  Greenl.  17. 

1665.  The  undisturbed  enjoyment  of  any 
known  legal  right,  such  as  the  flowing  of  lands 

^  for  the  support  of  mills,  &c.,  for  any  term  of 
'  time,  fumisnes  no  presumptive  evidence  of  a 

frant.  Tinkkam  v.  Arnold,  3  Greenl.  120. 
his  presumption  arises  only  in  cases  where 
the  user  or  occupancy  would  otherwise  be  un- 
lawfVil.  t». 

1666.  No  adverse  appropriation  or  use  of  land 
•fl  a  road,  for  a  period  short  of  20  years,  is  suffi- 
cient to  raise  the  presumption  of  a  grant ;  nor 
to  impose  on  a  town  the  obligation  to  pay  any 
damages  occasioned  1>y  its  neglect  to  keep  the 
road  in  repair.  Rowell  v.  Montville,  4  Greenl. 
270.  *^ 

1667.  A  general  usare,  like  that  of  depositing 
lumber  on  the  banks  of  a  river,  not  accompanied 
by  a  claim  of  title,  or  an  intention  of  occupying 
the  land,  to  the  exclusion  of  the  owner's  rights, 
cannot  fiimish  any  legal  presumption  of  a  grant. 
Bethitm  V.  Tkamer,  1  Greenl.  111. 

1668.  Length  <k  time  may  properly  induce  a 
jury  to  presume  a  grant  in  support  of  a  posses- 
sion, which  presumption  may  be  repelled  or  ac- 
counted for.     Hvrst  v.  M'J^eil,  1  Wash.  C.  C.  70. 

*1669.  Possession,  by  a  daughter  of  an  intestate, 
of  a  certain  negro  for  about  27  years,  and  the 
fact  that  there  were  oUier  negroes  belonging  to 
the  intestate  at  the  time  of  his  death,  raised  an 
irresistible  presumption  that  the  daughter  got 
this  negro  as  her  distributive  part  of  her  father's 
estate.    Reed  v.  Price,  Harper,  1. 

1670.  That  an  adverse  possession  may  raise 
the  presumption  of  a  grant,  strict  proof  is  re- 
quired that  it  was  hostile  in  its  inception,  and 
continued  uninterrupted  for  20  years ;  and  the 
possession  must  be  marked  by  definite  bounda- 
ries.    Brandt  v.  Ogden,  1  Johns.  156. 

1671.  Occupation  of  a  stream,  not  navigable, 
for  20  years,  is  presumptive  evidence  of  an 
original  grant  of  a  right  to  use  the  water.  SuZ- 
Un  V.  RuTuuls,  2  N.  Hamp.  255. 

1672.  From  great  length  of  possession  of  the 
land,  the  payment  of  taxes,  Ac.,  the  jury  may 

£  resume  a  conveyance.     Cheney  v.  Watkms,  1 
[ar.  dk  J.  527. 

1673.  Parol  evidence  of  eontinued  possession 
on  the  part  of  the  grantor,  and  of  the  grantee's 
acknowledgment  of  nis  right,  is  admissible,  as  pre- 
sumptive proof,  against  a  deed,  that  the  grantee 
has  relinquished  or  reconveyed  his  right.  Beg' 
gir  V.  Jilderton,  1  H.  &  M.  54. 

1674.  Twenty  years'  adverse  possession  war- 
rants a  presumption  that  the  possessor  had  a  deed 
of  the  property,  ar.d  that  all  acts,  necessary  to 
give  the  deed  effect,  were  done.  CommonweaUk 
V.  Low,  3  Fick.  408. 

1675.  An  undisturbed  possession  of  more  than 
SO  years  of  chattels  or  lands,  conveyed  by  a  par- 


son acting  as  agent,  raises  a  presumption  of  au« 
thority  on  the  part  of  the  agent  to  make  the 
conveyance.  Stockbridge  v.  WeH  Staekbridge^ 
14  Mass.  257. 

1676.  Where  a  sale  by  the  trustees,  under  a 
confiscating  act  of  New  Hampshire,  had  been 
acquiesced  in  by  the  state  for  nearly  50  years,  it 
was  held  ground  for  a  jury  to  presume  that  the 
trustees  conveyed  with  license,  ^hompaon  v. 
Carr,  5  N.  Hamp.  510. 

1677.  A  will  may  be  presumed  to  have  existed, 
in  order  to  confirm  the  title  of  one  holding  land 
for  manv  vears  under  a  deed  of  A.,  ^'  executor 
of"  B,  A  being  the  only  heir  of  B.  Maverick  v. 
Auttin,  1  Bailey,  59. 

1678.  The  assent  of  the  grantor  to  a  deed 
clearly  for  his  benefit  may  be  presumed ;  yet  if 
a  consideration  is  to  be  paid,  the  assent  must  be 
proved,  or  nothing  passes  by  the  deed.  Hurel  v. 
M'JfeU,!  Wash.  C.C.70. 

1679.  If  a  deed  is  acknowledged  and  deposited 
for  record,  by  the  vendor,  and  the  vendee  rents 
out  the  land,  calling  it  his  own,  and  offers  to  sell 
it,  these  are  circumstances  from  which  the  jury 
may  find  that  the  deed  was  accepted.  Harris  v. 
^rley,  3  J.  J.  Marsh.  22. 

1680.  Where  the  mortgagee  has  never  entered 
into  possession  of  the  mortgaged  premises,  and 
no  demand  has  been  made,  or  interest  paid,  for 
20  years,  the  mortgage  will  be  presumed  to  have 
been  satisfied.  Jackson  v.  Wood,  12  Johns.  242. 
And  where  ^the  mortgage  never  having  been 
registered)  it  is  attempted  to  repel  the  presump- 
tion of  payment  by  the  acknowledgments  of 
subsequent  purchasers  of  the  land,  the  evidence 
of  the  mortgage  must  be  clear  and  explicit.  i6. 

1681.  Where  M.  died  in  possession  of  land,  and 
his  son  and  heir  at  law  succeeded  to  the  posses- 
sion, and  so  continued  undisturbed  for  above  18 
years,  it  was  held,  that  a  purchase  of  the  title  by 
the  ancestor  might  be  presumed;  and  where 
there  was  an  order  of  the  council  of  the  colony 
of  New  York,  in  1764,  for  the  survey  of  the  lot 
as  allotted  to  J.  P.,  and  a  survey  thereof  made, 
though  no  patent  could  be  found  on  record,  it 
was  held,  that  a  patent  to  J.  P.,  and  a  deed  from 
him  to  thft  ancestor,  might  be  presumed,  for  the 
sake  of  quieting  the  possession.  Jackson  v. 
M'Call,  10  Johns.  377. 

1682.  Several  «notes  were  given  for  the  con- 
sideration monoy  for  a  farm  sold.  The  notes  were 
deposited  in  the  hands  of  a  third  person  until 
the  performance  of  a  certain  written  agreement 
The  grantee  took  possession  of  the  fum,  the 
title  to  which  was  never  disputed,  according  to 
agreement,  and  paid  all  the  notes  but  one,  in  an 
action  upon  which  by  the  payee  against  the 
maker,  it  was  held,  that  the  jury  might  infer 
from  the  circumstances  a  delivery  of  the  note  to 
the  plaintiff,  with  the  assent  of  the  defendant ; 
and  that  the  facts  in  the  case  were  sufficient 
evidence  of  the  performance  of  the  condition  on 
which  the  note  was  deposited  in  the  hands  of  a 
third  person,  or  that  the  defendant  had  waived 
the  condition  or  dispensed  with  the  performance. 
Qrote  V.  Qrote,  10  Johns.  402. 

1683.  In  an  action  of  ejectment  upon  a  mort- 
gage, where  the  mortgage  was  made  to  secure 
the  payment  of  a  note  payable  in  three  months 
from  the  date  ;  and  three  years  afterwards,  the 
mortgagor  left  tne  commonwealth  in  embarrassed 
circumstances,  and  soon  after  died,  having,  pre- 
viously to  the  mortgage,  conveyed  a  moiety  of 
the  land  to  a  stranger,  under  whom  the  tenant 
claimed  in  fee ;  and,  about  six  months  after,  the 
nu)rtgagee  released  his  interest  in  the  premises 
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to  the  tame  peraon ;  and,  after  the  lapee  of  40 
years,  the  tenants,  and  those  under  whom  they 
claimed,  having  been  in  possession  under  the 
said  conveyances,  and  a  copy  nf  the  note  and 
mortgage  only  being  produced,  and  it  being 
shown  that  the  note  and  mortgage  were  not  to 
be  found,  and  that  the  shop  and  counting-room 
of  the  plaintiff's  intestate,  in  which  manj  of  his 
papers  wer^  hept,  were  exposed  during  the 
revolutionary  war,  and  while  Boston,  where 
he  lived,  was  in  possession  of  the  British,  troops, 
whereby  many  of  his  papers  were  lost;  and 
there  was  no  evidence  of  possession,  or  demand 
of  possession,  or  of  payment,  until  within  a  few 
weeks  before  the  commencement  of  the  suit; 
held,  that  payment,  under  these  circumstances, 
ought  to  be  presumed,  and  that  the  action  could 
not  be  sustained.  Inches  v.  Leonard^  12  Mass. 
379. 

1684.  Grantor  in  a  warranty  deed,  having  put 
a  third  person  in  possession  of  the  premises,  may 
be  presumed  to  have  done  so  for  the  benefit  of, 
or  as  the  agent  of,  his  grantee.  IVamer  v.  Page,  4 
Verm.  291. 

1685.  A  grant  of  lands  under  navigable  waters 
to  the  owners  of  tbe  adjacent  soil,  is  not  pre- 
sumed without  evidence  of  lonf  exclusive  pos- 
session and  use,  to  warrant  such  a  presumption. 
Palmer  v.  Hieks,  6  Johns.  133. 

1686.  Where  administrators  undertook  to  as- 
sign a  grant  of  the  legislature  which  was  per- 
sonal to  their  intestate,  and  ceased  at  his  death, 
it  was  held,  that  an  uninterrupted  enjoyment  of 
the  privilege  of  the  grant  for  nearly  20  years,  by 
the  assignees,  furnished  no  evidence  or  the  ex- 
istence of  the  grant.  JfiehoU  v.  Gates,  1  Conn. 
318. 

1687.  In  covenant  for  a  breach  of  the  covenant 
affainst  incumbrances,  the  poatea  in  an  action  of 
ejectment  brought  against  the  grantee  by  a  mort- 

Sgee,  on  a  prior  mortgas^  of  the  same  land  by 
e  grantor,  is  evidence  of  the  existence  of  the 
ejectment  suit,  and  of  the  iiict  of  a  verdict  in  the 
cause.     Waldo  v.  Long,  7  Johns.  173. 

1688.  Proof  of  the  hand- writing  of  the  sub- 
scribing witness  to  an  instrument  is  sufficient 
proof  of  its  execution.  Parker  v.  Fassit,  1  Har. 
Sl  J.  337. 

1689.  A  decree  of  probate  ordering  a  sale  of 
lands,  with  a  return  of  sales,  and  an  account 
giving  credit  for  the  land  sold,  furnish  no  legal 
evidence  that  an  inventory  had  been  previously 
made  9"  ?  'exhibited  ;  and  counsel  have  no  right 
to  argue  to  the  jury,  that  these  documents  fur- 
nish such  evidence.  Goodwin  v.  Skeldon,  1 
Day,  312. 

1690.  A  testator,  among  other  descendants,  left 
seven  grandchildren,  the  children  of  a  deceased 
son.  In  his  will,  he  mentioned  two  of  these 
grandchildren  and  their  father.  It  was  held, 
there  was  no  ground  to  presume  that  the  other 
five  grandchildren  were  omitted  through  forget- 
fulness.     Merrill  v.  Sanborn,  2  N.  Hamp.  499. 

1691 .  Where  a  widow  had  held  a  parcel  of 
her  husband's  estate  for  nearly  30  years,  under  a 
deed  in  fee  from  one  of  the  heirs,  it  was  held, 
that  in  an  action  by  another  of  the  heirs  for  an 
undivided  portion  of  the  same  land,  it  could  not 
be  presumed,  against  the  deed  under  which  she 
had  entered  and  claimed,  that  she  held  as  tenant 
m  dower.     Hale  v.  Portland,  4  Greenl.  77.' 

1692.  A  widow  died  within  seven  days  after 
her  husband's  decease,  without  waiving  the  pro- 
vision which  he  had  made  for  her  in  his  will. 
The  court  held,  that  her  acceptance  of  it  might 
be  presumed,  it  being  more  beneficial  than  her 


right  of  dower.     MerrUl  ▼.   Emery,  10  Piek. 
507. 

1693.  A  title  cannot  be  presumed  to  have  been 
perfected,  where  deeds  showing  a  defective  title 
are  produced.  Owinga  v.  Norwood,  2  Har.  & 
J.  96. 

1694.  The  doctrine  that,  if  witnesses  concur  in 
proof  of  a  material  fact,  they  ought  to  be  believed 
in  respect  to  that  fact,  whatever  may  be  the 
other  contradictions  in  their  testimony,  can  be 
received  only  under  many  qualifications,  and 
with  great  caution.  The  SknUiesima  Trinidad,  7 
Wheat.  283. 

1695.  Proof  that  a  person  conspired  to  commit 
a  murder  subsequently  perpetrated  is  not  to  be 
taken  as  a  legal  presumption  of  his  having 
aided,  but  is  to  be  weighed  as  evidence  tending 
to  prove  that  fact.  Commontoealth  v.  Knapp,  9 
Pick.  496.  But  if  it  be  proved  that  such  con 
spirator  was  in  a  situation  where  he  might  give 
aid  to  the  perpetrator  at  the  time  of  a  murder,  it 
is  a  legal  presumption  that  he  was  there  to  ac- 
complish the  preconcerted  crime,  and  it  is  for 
him  to  rebut  such  presumption,  ib. 

1696.  In  an  indictment  for  murder,  minute 
and  remote  circumstances  may  be  given  in  evi- 
dence on  the  part  of  the  government.  Mendum 
V.  Commonwealth,  6  Rand.  704. 

1697.  The  general  character  of  a  man  as  a 
usurer,  or  that  he  has  taken  usury  in  other  cases, 
and  habitually,  is  not  a  foundation  for  presum- 
ing usury  in  a  particular  loan.  Jackson  v.  Smith, 
7  Cow.  717. 

1698.  Where  the  location  of  a  patent  or  grant, 
executed  nearly  a  century  ago,  comes  in  ques- 
tion, every  presumption  will  be  made  against  a 
party  who  has  neglected  to  have  his  land  sur- 
veyed, and  its  boundaries  accurately  defined,  or 
to  make  an  actual  location  of  them,  at  the  time. 
Jackson  v.  Schoonmaker,  7  Johns.  12. 

1699.  Although  the  recitals  in  a  warrant  to 
another  than  a  party  to  the  suit,  may  not  be  evi- 
dence of  the  fact  stated  in  them,  yet  when  tUby 
are  corroborated  by  circumstances,  the  jury  may 
consider  the  recital  as  true.  James  v.  ^U>okey, 
2  Wash.  C.  C.  139. 

1700.  The  appearance  of  a  defendant,  naming 
himself  executor,  when  admitted  in  ejectment 
instead  of  the  tenant  in  possession,  is  no  evi- 
dence in  the  suit  of  the  death  of  his  alleged 
testator  under  whom  he  claims,  nor  is  his  pre- 
vious recovery,  though  so  named,  is  a  forcible 
detainer  against  the  plaintiff's  lessor,  any  evi- 
dence of  it.  Buntine  v.  Doe,  d,  Duehane,  1 
Blackf.  26. 

1701.  In  an  action  before  a  justice  of  the 
peace,  in  New  York,  to  recover  the  amount  of 
a  bank  note,  paid  by  the  defendant  to  the  plain- 
tiff, on  the  ground  Uiat  it  was  a  forgery,  it  was 
held,  that  a  bare  inspection  of  the  note  by  the 
justice  would  not  authorixe  him  to  give  judg- 
ment.    Wheeler  v.  Lampman,  14  Johns.  481. 

1702.  A  receipt  for  rent  for  a  quarter,  or  other 
definite  period,  carries  with  it  the  presumption 
of  the  payment  of  the  previous  rent.  Brewer  ▼. 
Knapp,  1  Pick.  332. 

1703.  A  receipt  for  rent,  arisinff  at  a  subse- 
quent period,  is  presumptive  evidence  that  all 
rent  previously  accrued  had  been  paid.  Decker 
V.  Livingston,  15  Johns.  479. 

1704.  More  than  15  years'  occupation  with- 
out demand  of  rent  will  authorize  a  presumption 
of  a  life  estate  in  the  premises.  SelUck  v.  Stetrr, 
5  Verm.  255.  A  purchaser  of  the  original  owner 
is  afifected  with  knowledge  of  such  occupation, 
and  takes  subject  to  it.  ih. 
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1705.  Tlie  fact,  that  a  highway  tax  assessed 
#11  a  person  one  year  was  not  included  in  his 
tax  bill  of  the  ensuing  year,  raises  a  presumption 
that  it  was  paid.  AmdMrrough  ▼.  MiddUborough, 
10  Pick.  378. 

1706.  The  possession  of  the  note  by  the  payee 
is,  unless  the  contrary  appears,  evidence  that  he 
is  the  bona  fide  holder  of  it.  Brinkteyy.  Oaing, 
Breese,  288. 

1707.  Where  a  note  was  altered  by  erasing 
the  word  firsts  and  inserting  over  it  the  word 
gecondf  so  as  to  make  the  difference  of  one  day 
in  the  time  of  payment,  the  court  refused  to 
presume  that  the  alteration  was  made  after  the 
execution  of  the  note.  Sayre  ▼.  Reynoldsj  2 
South.  737. 

1708.  Lines  dravm  across  a  bond  or  promissory 
note  raise  the  presumption  that  it  has  been  sat- 
isfied; but  such  presumption  may  be  rebutted 
by  evidence,  to  be  determined  upon  by  a  jury. 
Pitcher  v.  Patrick,  1  Stew.  &.  Port.  478. 

1709.  In  an  action  brought,  by  the  payee,  up- 
on a  contract  in  writing,  stipulating  for  the  pay- 
ment of  a  certain  sum  whenever  the  transfer 
of  a  lease  should  be  made  by  the  plaintiff  to  the 
defendant,  it  was  held,  that  the  fact,  that  a 
stranger  had  possession  of  the  leased  premises, 
under  a  tenancy  from  the  defendant,  raised  the 
presumption  that  the  lease  had  been  transferred, 
until  the  contrary  appeared.  Roberts  v.  Stodder, 
3  Stew.  A  Port.  215. 

1710.  In  an  action  on  a  bill  of  exchange,  by 
the  indorser  against  the  drawer,  a  letter  stating 
that  the  bill,  with  protest,  had  been  returned  by 
the  indorsee  to  the  indorser,  is  evidence  on 
which  the  jury  may  presume  that  the  indorser 
has  paid  the  bill.  Uaher  v.  Oaither,  2  Har.  & 
M'Hen.  457. 

1711.  The  lapse  of  20  years  is  not  conclusive 
evidence  of  the  payment  of  a  debt,  at  common 
law,  but  is  merely  a  presumption,  liable,  like 
all  others,  to  be  repelled  by  the  circumstances 
of  the  case.  M* Lilian  v.  Crofton^  6  Greenl. 
307. 

1712.  The  lapse  of  nine  years  is  not  sufficient  to 
raise  the  presumption  of  a  reentry  for  the  non> 
paynaent  of  rent.   Jackson  v.  Walsh,  3  Johns.  226. 

1713.  An  unexplained  delay  of  19  years  may 
authorixe  the  jury  to  presume  payment ;  but  the 
presamption  may  be  rebutted  by  evidence  in- 
ducing a  belief  to  the  contrary.  Helm  v.  Jones, 
3  Dana,  86. 

1714.  Judgment  will  not  be  entered  upon  a 
bond  and  warrant  of  attorney,  on  the  usual 
affidavit,  after  a  lapse  of  18  years,  the  presump- 
tion being  that  the  bond  has  been  paid.  Clark 
V.  Hop/dns,  7  Johns.  556.  The  obligee  ought  to 
show  a  demand  of  pajment  and  an  acknowledg- 
ment of  the  debt,  within  that  time,  to  rebut  the 
presamption.  ib. 

1715.  The  debt  of  a  sheriff,  in  Virginia,  for 
**  clerk's  tickets  "  put  into  his  hands  for  collec- 
tion, may,  from  length  of  time,  connected  with 
other  circumstances,  be  presumed  to  have  been 
paid,  without  positive  proof  to  that  effect.  Ross 
T.  Darby,  4  Munf  428. 

1716.  Where  it  is  doubtful,  upon  the  evidence, 
whether  the  oath  taken  by  a  person  importing 
slaves  into  Virginia,  under  the  act  of  1792,  was 
taken  within  w  days  after  his  removal,  it  was 
held,  that,  ailer  a  great  lapse  of  time,  th^  fact 
would  be  presumed.  George  v.  Parker,  4  Rand. 
S50.  But  if  the  fact  does  not  appear  by  evidence, 
•ad  cannot  be  presumed,  the  slave  will  be  en- 
titled to  his  freedom  when  he  has  remained  in 
the  stats  twelve  months,  ib. 


1717.  In  an  action  on  an  administrator's  bond, 
to  compel  him  to  account  for  and  pay  over  the 
amount  of  a  private  debt  due  from  him  to  the 
intestate,  the  lapse  of  more  than  20  years  since 
the  date  of  the  bond  affords  no  ground  for  the 
presumption  of  payment  to  the  heirs ;  because 
such  payment,  without  a  previous  decree  of  dis- 
tribution, would  be  a  violation  of  his  duty,  which 
the  law  will  not  presume.  Neither  does  the;, 
presumption  arise,  that  the  debt  was  forgiven  by 
the  intestate ;  for  gifls,  as  well  as  wrongs,  are 
not  to  be  presumed.  Potter  v.  Titcomb,  7 
Greenl.  302.  The  presumption  of  payment, 
arising  from  the  lapse  of  20  years,  does  not  seem 
applicable  except  in  cases  of  bonds  or  other 
contracts  for  the  payment  of  money,  &c.,  or  the 
performance  of  a  specific  duty,  at  a  fixed  time, 
from  which  the  term  of  20  years  might  be  com- 
puted, ib. 

1718.  An  entry  made,  19  years  previous  to  the 
trial,  in  the  defendant's  books,  that  a  note  of  23 
gears'  standing  was  paid,  was  allowed  to  be  read 
in  evidence,  to  support  the  general  presumption 
of  payment  afler  such  a  length  of  time.  Rodr 
man  v.  Hoops,  1  Dall.  85. 

1719.  Evidence  that  the  plaintiff  stated  an 
account,  and  sent  it  to  the  defendaixt  in  another 
town,  is  proper  to  go  to  the  jury,  to  show  .the 
reception  of  such  account  by  the  defendant. 
De  Forest  v.  HuiU,  8  Conn.  179. 

1720.  If  a  dividing  line  be  settled  by  parol 
agreement  and  actual  location  between  the  own- 
ers of  adjoining  tracts  of  land,  such  location 
will  be  received  as  strong  evidence  of  the  accu- 
racy of  the  line  thus  established ;  though  it  is 
not  conclusive  to  prevent  either  party  from 
showing  that  it  was  settled  erroneously.  Crove 
V.  Richardson,  4  Greenl.  327. 

1721.  Evidence  to  charge  one  with  being  as- 
signee of  a  covenant  for  rent,  so  as  to  make  him 
liable  for  the  rent,  with  privity  of  contract,  may 
be  presumptive  merely.  Adams  v.  French,  2  N. 
Hamp.  387. 

1722.  A  jury  may  from  slight  circumstances 
presume  that  a  proprietary  meeting  was  duly 
convened,  when  the  intervening  lapse  of  time 
has  been  20  years.  So,  Prop,  Gos.  v.  Young, 
2  N.  Hamp.  310. 

1723.  Where  the  record  finds  that  the  issue 
was  tried  by  "  a  jury  of  good  and  lawful  men," 
after  verdict,  the  court  will  presume  there  were 
twelve  jurors,  though  only  eleven  names  are 
set  forth,  no  objection  beinff  made  at  the  trial. 
Foote  V.  Latorence,  1  Stew.  483. 

1724.  In  an  action  for  breach  of  marriage  con- 
tract, the  statement  of  A,  in  the  presence  of  B, 
**  that  she  was  ready  to  marry  him,  and  that  she 
had  made  preparations  for  the  occasion,  and  that 
she  was  as  ready  as  she  ever  would  be,"  was 
held  to  be  evidence  from  which  a  jury  might  in- 
fer an  offer  of  marriage.  Green  v.  Spencer,  3 
Mis.  318. 

1725.  In  assumpsit  for  breach  of  promise  of 
marriage,  proof  of  an  express  promise  is  not  re- 
quired. It  may  be  inferred  from  circumstances 
usually  accompanying  such  a  relation  between 
the  parties.     Whightman  v.  Coates,  15  Mass.  1. 

1726.  A  survey  made  and  returned,  and  hav- 
ing every  appearance  of  regularity,  must  be 
taken  as  regular,  until  the  contrary  is  shown. 
Harris  v.  Burchan,  1  Wash.  C.  C.  191. 

1727.  A  clerk,  who  is  dead,  and  who  made 
certain  entries  on  the  books  of  his  employer, 
will  be  presumed  to  have  delivered  the  goods 
as  charged.  Clarke  v.  Magruder,  2  Har.  d&  J. 
77. 
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1728.  In  an  action  a^nat  the  ownera  of  a 
▼esael,  on  a  contract  mane  by  the  maater,  it  waa 
held,  that  the  enrolment  of  the  Teaael,  purport- 
ing to  be  made  upon  the  oaths  of  the  defendanta, 
waa,  aa  against  them,  evidence  of  ownership. 
Hacker  v.  Yowig^  6  N.  Hamp.  95.  It  waa  also 
held,  the  maater  being  part  owner,  that  the  vea- 
sel  was  presumed  to  be  in  the  employment  of 
the  owners,  until  the  contrary  appeared,  ih. 

1729.  A  bill  of  exceptions,  showing  that  the 
ownerahip  of  goods  was  not  contested,  but  ad- 
mitted, in  the  court  below,  ia  sufficient  eyidence 
of  the  &ct  in  a  court  of  appeala.  Beil  ▼.  Wood^ 
1  Dana,  146. 

1730.  It  is  no  ground  for  presumption  that  a 
book  debt  waa  fraudulent,  because,  at  the  same 
time  the  plaintiff  sued  out  his  writ  upon  it,  he 
also  obtained  two  other  attachmenta  upon  two 
promissory  notes,  without  consideration,  in  order 
to  cover  the  whole  property  of  the  debtor ;  nor 
can  such  evidence  be  admitted  to  impeach  the 
judgment  upon  the  book  debt.  EtUs  v.  Day^  4 
Conn.  96. 

1731.  An  aasignment,  by  a  debtor,  of  hia  estate 
to  trustees,  for  the  benefit  of  all  hia  creditors, 
pr0  rote,  raises  no  presumption  of  the  assent  of 
the  creditors  to  the  aasignment.  Rustdl  v.  Woodr 
ward,  10  Pick.  408. 

1732.  In  an  action  on  a  fire  policy,  it  was 
held  incompetent  for  the  insurers  to  prove  the 
amount  of  stock  of  the  lar^eat  dealer  in  the 
trade  to  which  the  assured  oelonged,  for  the 
purpose  of  raising  the  presumption  of  fraud  in 
the  account  of  E>ss  furnished  by  the  assured. 
Phaniz  Fire  Ins,  Co.  v.  Philip,  13  Wend.  81. 

1733.  Where  the  auditor  drew  a  warrant  in 
favor  of  one  of  the  county  commiaaionera,  in 
Virginia,  for  fees  which  were  not  due  him, 
upon  a  motion  for  judgment  against  such  com- 
missioner to  recover  back  the  sum,  the  court 
presumed  a  payment  of  the  warrant  by  the 
treasurer,  where  the  warrant  waa  not  produced, 
or  otherwise  accounted  for.  Commonwealth  y. 
Garth,  3  Call,  6. 

1734.  Where  a  sheriff  returned,  upon  an  exe- 
cution, that  he  had  given  notice  to  bail,  and, 
under  date  of  the  return-day,  returned  **  non  est 
inventus,"  in  scire  facias  against  the  bail,  it  was 
held,  that  it  must  be  presumed  that  he  kept  the 
execution  in  his  hands  during  the  intermediate 
time,  aa  he  is  required  by  law  to  do,  although  he 
did  not  so  state.  Wheelock  v.  Hall,  3  N.  Hamp. 
310. 

1735.  Where  an  execution  was  levied  in  1765, 
and  the  proceedings  were  staved  by  injunction, 
which  was  dissolved  in  1815,  it  waa  held,  in  sd, 
fa.  for  execution,  that  the  law  would,  in  such 
case,  preaume  that  the  claim  was  satisfied.  Bu- 
chanan v.  RowlajuL,  2  South.  721. 

1736.  In  assumpsit  for  moneys  advanced  for 
the  building  of  a  vessel,  the  defendant  offered 
in  evidence  a  paper  purporting  to  be  the  plain- 
tiff's account  with  such  vessel,  which  waa  in 
the  hand-writing  of  the  plaintiff,  though  not 
signed  by  him  ;  it  was  held,  that  the  paper  was 
sufficiently  authenticated  to  make  it  evidence, 
and  that  the  possession  of  it  by  the  defefidant 
raised  a  presumption  that  it  was  rende#d  by 
the  plaintiff,  and  that  it  came  properly  into  de- 
fendant s  hands.  J^uhols  v.  Jilsop,  10  Conn. 
263. 

1737.  The  refusal  to  produce  books  or  papers, 
upon  notice  given,  does  not  warrant  the  pre- 
sumption, that,  if  produced,  they  would  show  the 
facta  to  be  as  alleged  by  the  party  giving  notice. 
The  only  effect  of  auch  refusal  is,  that  parol  eyi- 


dence of  their  contents  may  be  given ;  aad  if 

such  secondary  evidence  is  imperfect,  vaguoi 
and  uncertain,  aa  to  dates,  sums,  &c.,  every 
intendment  and  presumption  shall  be  against 
the  party  who  might  remove  all  doubt  by  pro- 
ducing the  higher  eyidence.  Some  general  evi- 
dence of  swm  parts  of  their  contents  aa  are 
applicable  to  the  case  must  first  be  given,  be- 
fore any  foundation  is  laid  for  any  inxerence  or 
intendment,  on  account  of  their  non-production. 
Life  and  Fire  Ins.  Co.  y.  Mechanics  Ins.  Co.  7 
Wend.  31. 

1738.  Where  a  cause  appears  from  the  record 
to  have  been  continued  several  terma  by  the  de- 
fendant, and  a  jury  find  a  verdict  as  on  issue 
joined,  and  on  motion  in  arrest  of  judgment,  in 
the  court  below,  the  want  of  such  issue  u  not 
aasi^ed,  the  appellate  tribunal  will  presume 
the  issue  to  have  been  regularly  joined,  and  lost 
from  the  record.  Castleberry  y.  Pearee^  2  Stew. 
A.  Port.  141. 

1739.  The  act  of  South  Carolina  of  1747  (P. 
L.  214)  authorizes  a  justice  to  swear  the  par- 
ties litigant  before  him  ^  and  if  the  defendant 
will  not  offisr  to  deny  the  debt  on  oath,  the  oath 
of  the  plaintiff  shall  be  sufficient  to  prove  it. 
Cohen  V.  Saddler,  2  M'Cord,  239. 

1740.  The  common  law  will  be  presumed  to 
be  in  force  as  to  any  matter,  in  all  the  United 
States,  until  the  contrary  is  shown.  Goodman 
V.  Grifin,  3  Stew.  160. 

(c.)  Hearsay. 

1741.  Hearsay  evidence  is  not  admissible. 
Demoney  v.  Walker,  Coxe,  33. 

1742.  Hearsay  evidence  is  in  general  inadmis- 
sible.    Claihome  v.  ParrUh,  2  Wash.  146. 

1743.  The  confessions  of  a  person,  who  is  him- 
self a  competent  witneaa,  are  not  admissible  in 
evidence.  Woodward  v.  Potna,  15  Johns. 
493. 

1744.  Hearsay  evidence  is  incompetent  to  ea- 
tablish  any  specific  fact  which  is,  in  its  nature, 
capable  of'^being  proved  by  witnesses  who  speak 
from  their  own  knowledge.  Mima  Qnaem  v. 
Hepburn,  7  Cranch,  290. 

1745.  Hearaay  is  admissible  evidence  of  the 
death  of  a  person.  Jackson  v.  Bon£ham^  15 
Johns.  226.  It  seems  that  a  register  of  mar- 
riages and  births,  kept  in  the  records  of  a  town, 
ia  evidence  of  pedigree  and  heirship,  ib. 

1746.  Hearsay  evidence  of  the  place  of  birth 
of  a  party  is  inadmissible.  Brooks  v.  Clay,  3  A. 
K.  Marsh.  545. 

1747.  Hearsay  evidence  of  the  place  of  a  man's 
birth  is  inadmissible.  Shearer  v.  Clay,  1  Litt. 
260. 

1748.  The  hearsay  declaration  of  the  father  ia 
not  competent  evidence  to  prove  the  place  of 
the  child's  birth.  Independence  v.  Pompton^  4 
Halst.  209. 

1749.  Hearsay  evidence  is  not  admisuble  to 
prove  the  place  of  a  person's  birth.  Wilming' 
ton  V.  Burlington,  4  Pick.  174.  It  appears  that, 
in  an  action  for  the  support  of  a  pauper,  deriy* 
ing  his  settlement  from  that  of  his  father  or 
mother,  brought  againat  the  town  where  the 
mother  had  her  settlement,  it  is  not  for  the  de- 
fendants to  show  that  the  father  had  a  settle- 
ment in  some  other  town,  but  fbr  the  plaintiffii 
to  show  that  he  had  not  a  aettlen^nt  within  thn 
commonwealth,  ib. 

1750.  Hearsay  evidence  is  inadmisaible  to 
prove  boundary.  Cherry  v.  Boyd,  Litt.  Sel. 
Cas.  7. 

1751.  Hearsay  evidence  may  be  nceived    W 
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eitablish  ancient  boundaries.  Boardman  y.  Reed^ 
6  Pet.  328. 

17^2.  Hearsay  from  persons  who  are  dead, 
sonceming  ancient  bounds  is  inadmissible,  if 
each  persons  were  interested.  Porter  y.  War- 
nery  2  Root,  22. 

1753.  What  one  now  dead  heard  another,  also 
dead,  say  as  to  a  boundary,  may  be  giyen  in  eyi- 
dence  in  a  suit  concerning  that  boundary.  Blard 
y.  TtUboty  Cooke,  142. 

1754.  Eyidence  of  what  the  plaintiff's  ances- 
tor said,  with  regard  to  the  boundary  of  the  land, 
was  held  admissible  eyidence  in  ejectment.  HotO' 
dl  y.  Tilden,  1  Har.  &  M*Hen.  84.  Vide  Red- 
ding y.  JlfCubbin,  I  Har.  db  M'Hen.  368. 

J755.  Eyidence  of  what  a  deceased  suryeyor 
toldHhe  witness  is  inadmissible  to  proye  a  bound- 
ary.    Cherry  y.  Boyd,  Litt.  Sel.  Cas.  7. 

1756.  The  declarations  of  a  deceased  chain- 
carrier,  with  regard  to  the  corner  of  a  saryey, 
were  held  inai&iissible.  EUicott  y.  Pearl,  10 
Pet.  412. 

1757.  Hearsay  eyidence  admitted,  to  proye 
pedigpree.     Strickland  y.  Poole,  1  Dall.  14. 

1758.  Hearsay  eyidence  is  sufficient  to  proye 
a  pedigree.    Jackson  y.  Cooley,  8  Johns.  128. 

1759.  Pedigree  cannot  be  proyed  by  hearsay 
eyidence  deriyed  from  persons  through  whom 
the  title  to  the  premises  is  attempted  to  be  de- 
riyed.    Speed  y.  Brooks,  7  J.  J.  Marsh.  119. 

1760.  Hearsay  eyidence  of  pedigree  should 
not  be  admitted  where  the  facts  are  not  ancient, 
and  better  eyidence  can  be  had.  Bimey  y.  Uann, 
3  A.  K.  Marsh.  322. 

1761.  In  questions  of  pedigree,  the  declara- 
tions of  aged  and  deceased  members  of  the  famT- 
ily  may  be  proyed,  and  giyen  in  eyidence.  Elli- 
ott T.  PiersoU,  1  Pet.  3^. 

1762.  Where  a  letter  from  a  deceased  member 
of  a  (amily,  stating  the  pedigree  of  the  family, 
was  sworn  to  by  the  wife  as  haying  been  written 
by  the  husband,  and  as  containing  nets  which  he 
had  often  mentioned  to  her  in  his  lifetime,  it  was 
held,  that  both  the  letter  and  the  testimony  of  the 
wife  were  legal  eyidence  in  a  question  of  pedi- 
gree. i6. 

1763.  Hearsay  eyidence  of  what  deceased  re- 
lations, who  had  no  interest  to  misrepresent, 
haye  been  heard  to  say,  is  admissible  to  proye  a 
pedigree.     Waldron  y.  Tuttle,  4  N.  Hamp.  371. 

1764.  The  hearsay  eyidence,  admissible  in  cases 
of  pedigree,  is  limited  to  tliose  connected  with 
the  family  who  are  supposed  to  haye  known  the 
relationships  existing.  Stein  y.  Bowman,  13  Pet. 
209.  Such  hearsay  declarations  must  haye  been 
made  before  the  suit  commenced,  ib. 

1765.  Althouffh,  in  questions  of  pedigree,  the 
declarations  of  deceased  members  of  a  mmily,  as 
to  marriages,  are  admitted,  yet,  where  the  mar- 
riage is  to  be  shown  as  a  substantiye,  independ- 
ent fact,  it  is  within  none  of  the  exceptions  to 
the  general  rule,  as  to  the  exclusion  of  hearsay 
eyidence.     Wes^ld  r.  Warren,  3  Halst.  249. 

17G6.  Though  hearsay  and  reputation  may  be 
reeeiyed  as  eyidence  to  proye  pedigree,  yet, 
where  the  witnesses  are  not  connected  with  the 
family,  haye  no  personal  knowledge  of  the  facts 
of  which  they  speak,  and  haye  not  deriyed  their 
information  nrom  persons  connected,  or  particu- 
larly acquainted,  with  the  family,  but  speak  gen- 
erally of  what  they  haye  heard  and  understood, 
such  eyidence  is  insufficient  for  that  purpose. 
Jackson  y.  Browner,  18  Johns.  37. 

1767.  A  yoluntary  affidayit  (ne  the  protest  of  a 
master  of  a  yessel)  ranks  with  nearsay  eyidence, 
and  is  not  reoeiyabls  where  better  eyidence  can 
yoL.  n.  36 


be  had.     Patterson  y.  Maryland  Ins,  Co,  3  Har. 
&  J.  71. 

1768.  The  words,  *<  He  was  considered  in  good 
circumstances  as  to  property,"  used  by  a  witaess, 
amount  to  hearsay  eyidence.  Caswell  y.  Houard, 
16  Pick.  567. 

1769.  In  an  action  against  seyeral  defendants 
as  partners,  the  testimony  of  a  witness  thit  he 
had  heard,  or  that  it  was  the  common  reputation, 
that  one  of  the  defendants  had  ceased  to  bo  a 
partner,  was  held  to  be  inadmissible.  Goddard 
y.  Pratt,  16  Pick.  412. 

1770.  It  is  not  competent  for  one  on  trial  for  lar- 
ceny to  proye  that  another  person  acknowledged 
that  he  had  committed  the  theft  complained  of; 
for  that  would  be  only  hearsay  eyidence.  Coia- 
monweaWi  y.  Chabhoat,  1  Mass.  144. 

1771.  On  an  indictment  for  larceny,  the  de- 
fendant may  proye  that  another  person  stole  the 
articles  mentioned  in  the  indictment,  in  excul- 

Eation  of  himself;  but  it  is  not  competent  for 
im  to  proye,  by  the  testimony  of  witnesses,  that 
another  person  had  acknowled^d  that  he  had 
stolen  the  articles ;  for  such  testimony  would  be 
no  more  than  hearsay  eyidence.  ib. 

1772.  Hearsay  eyidence  is  not  admissible  to 
prove  the  sale  of  a  slaye,  though  it  is  admissible 
to  establish  the  pedigree  of  the  slaye,  and  to 
identify  the  original  ancestor  from  whom  the 
pedigree  is  deduced.  Walkup  y.  Pratt,  5  Har. 
dk.  J.  51. 

1773.  Hearsay  eyidence  to  proye  relationship 
must  come  from  a  deceased  relatiye,  or  member 
of  the  family  to  which  it  relates,  made  under 
such  circumstances  as  to  preclude  the  supposi- 
tion of  interest  or  bias,  and  such  relatiye  or 
member  must  be  named  by  the  witness.  Ckap^ 
man  y.  Chapman,  2  Conn.  347.  And  such  dec- 
larations, to  be  eyidence  of  title,  must  not  be 
general,  but  the  particular  relationship  must  be 
pointed  out,  and  it  must  be  such  as  to  make  that 
person  heir.  A  declaration  that  a  person  claimed 
as  heir,  and  was  a  relatiye  of  the  ancestor,  is  not 
sufficient,  ib. 

1774.  A  made  a  fraudulent  conyeyance  of  his 
land  to  B,  who  afterwards,  being  in  failing  cir- 
cumstances, reconyeyed  the  land,  without  con- 
sideration, to  A.  In  ejectment,  by  C  against  A, 
inyolying  the  yalidity  of  such  reconyeyance, 
the  defendant  ofiered  the  declarations  of  B, 
made  to  the  plaintiff  out  of  court,  showing  that 
the  deed  from  A  to.  B  was  bona  fide,  being  in- 
tended as  a  security  for  responsibilities  incurred 
by  B  on  A's  account,  and  a  writing  of  defeas- 
ance simultaneously  giyen  back.  It  was  held, 
that  such  declarations  were  inadmissible,  being 
irrelevant,  and  mere  hearsay.  Chopin  y.  Pease, 
10  Conn.  69. 

1775.  A  witness  testified  that  she  heard  of  A's 
marriage  before  the  death  of  A's  father,  as  she 
thought ;  that  she  thought  A's  marriage  was  be- 
fore her  own,  which  was  in  1810 ;  that  she  was, 
as  she  believed,  in  1811,  in  W.,  where  she  heard 
that  A's  fiither  was  dead.  This  evidence  was 
held  admissible  to  prove  the  death  of  A's  father. 
Scott  v.  Ratliffe,  5  Pet.  81. 

1776.  A  party  cannot  give  in  evidence  his 
conversation  with  a  third  person,  except  it  be 
part  of  the  res  gesUe  of  a  matter  already  in  evi- 
dence.    Penmman  v.  Patchin,  6  Verm.  325. 

1777.  Evidence  of  what  a  brother  of  a  plain- 
tiff heard  their  father  and  mother  say  in  relation 
to  the  plaintiff's  age,  is  inadmissible.  Jilbertson 
v.  Robeson,  1  Dall.  9. 

1778.  The  declarations  of  a  third  person,  re- 
ferred to  by  a  party,  are  not  evidence  againtl 
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gach  ptrty,  nnleflf  strictly  within  the  subject- 
matter  in  relation  to  which  the  reference  is  made. 
Duval  T.  Cavenhoven^  4  Wend.  661. 

1779.  The  declarations  of  a  person  not  a  party, 
who  is  livinff,  and  a  competent  witness  in  the 
cause,  though  against  his  interest  at  the  time 
they  were  made,  are  inadmissible.  Fitch  v. 
Ckapman^  10  Conn.  8. 

1780.  Information  received  by  a  witness  firom 
his  copartner,  of  the  price  of  merchandise  pur- 
chased by  him  at  A,  for  which  the  witness  knew 
that  his  house  at  B,  where  be  resided,  paid  at 
the  price  mentioned,  is  but  hearsay  evidence  of 
the  price  of  such  merchandise  at  A.  WUliamson 
▼.  JHUon,  1  Har.  &  Gill,  444. 

1781 .  In  an  action  by  a  woman,  for  adminis- 
terinff  a  dose  to  her,  the  mother  was  allowed  to 
testify  to  what  the  plaintiff  related  to  her  the 
momine  after  it  was  taken.  Ooodwin  y.  Harri- 
son, 1  Root,  80. 

1782.  In  a  petition  for  freedom,  the  testimony 
of  a  witness,  that  he  had  *<  always  understood 
that  she  ^the  ancestor  of  the  petitioner)  came 
from  R.  N.,  but  did  not  know  it  of  his  own 
knowledge,  and  heard  that  she  went  by  the 
name  of  r.  8.,"  (the  name  of  the  petitioner,)  was 
held  competent  eyidence.  So,  also,  this  part 
of  the  deposition  of  another  witness,  **  that  his 
mother,  in  her  lifetime,  told  him  it  was  gener- 
ally reported,  and  she  always  understood,  that 
a  woman  named  P.  S.  came  to  the  family  of  J. 
L.,  iVom  the  family  of  R.  N."  barter  y.  Bom- 
t9e//,2Har.  &J.359. 

1783.  A  slaye  brought  a  suit  for  her  freedom, 
in  1773,  which  was  soon  after  abated  by  her 
death.  Some  20  or  30  years  after,  one  W.,  an 
old  person,  informed  her  son,  that  such  slaye 
was  firee,  and  her  family,  in  consequence  of  their 
Indian  descent  fh>m  the  mother.  In  a  suit  by 
the  grandson  of  such  slaye  to  recover  his  free- 
dom, W.*s  son  testified  to  those  declarations  of 
his  mother.  Held,  that  this  hearsay  evidence  was 
not  objectionable  as  being  made  post  Utem  tno- 
tam.     Gregory  y.  Baugh,  2  Leigh.  665. 


III.     Of  the  Course  and  Sufficiency  of  Proof. 
(  a.)    J%e  Burden  of  Proof 

1784.  The  burden  of  proof  is  always  with  the 
party  who  takes  the  affirmative  in  pleading. 
Phelps  y.  Harttoell,  1  Mass.  71.     Blaney  v.  Sar- 

feant,  ib.  335.     Buckminster  v.  Perry,  4  ib.  593. 
hiUips  v.  Ford,  9  Pick.  39. 

1785.  It  is  a  general  rule,  that  parol  evidence 
cannot  be  admitted  to  explain  the  ambiguities  of  a 
deed,  and  he  who  would  avail  himself  of  the  ex- 
ceptions to  the  rule  must  show  that  his  case 
is  within  them.  Gatewood  v.  Burrus,  3  Call, 
167. 

1786.  If  the  defendant,  in  an  action  on  a  note, 
mly  on  a  plea  of  failure  of  consideration,  or  of 
f^ud,  the  onus  prohandi  lies  upon  him.  TotDsey 
v.  Shook,  3  Blackf.  267. 

1787.  In  criminal  cases,  the  onus  probandi 
rests  on  the  prosecutor,  unless  a  different  pro- 
vision is  expressly  made  by  statute.  U,  States 
y.  Gooding,  12  Wheat.  460. 

1788.  A  party  is  not  bound  to  produce  a  paper, 
unless  the  opposite  party  has  given  him  notice 
to  do  so.     Waring  v.  Warren,  1  Johns.  340. 

1789.  If  the  defendant  would  show  matter  in 
avoidance,  after  a  ^ima  facie  case  has  been  made 
out  by  the  plaintiff,  the  burden  of  proof  shifts 
upon  him.  Grayy.  Gardner,  17  Mass.  188.  Davis 
r.  Jemney,  1  Met.  221.  JitUeborough  v.  Middlebor- 
mgk^  10  Pick.  878.    As,  when  yrimajueie  eyi- 


dence of  a  fact  has  been  given,  and  the  adyerse 
party,  instead  of  producing  proof  to  negative  the 
same  fact,  proposes  to  show  another  and  distinct 
proposition,  which  avoids  the  effect  of  it,  there 
the  burden  of  proof  shifts,  and  rests  upon  the 
party  proposing  to  show  the  latter  fact.  Gray 
v.  Gardner,  l7  Mass.  188.  Attleborough  v.  Mid- 
dleborough,  10  Pick.  378.  Thus,  if  a  person  en- 
ter into  a  contract  to  pay  a  sum  of  money,  with 
a  condition  that  the  contract  is  to  be  void  on  the 
happening  of  a  certain  event,  the  burden  is  on 
him  to  prove  that  the  event  has  happened,  if  he 
would  avoid  the  payment  of  the  money.  Gray 
v.  Gardner,  17  Mass.  188. 

1790.  Where  a  note  is  given  in  the  name  of 
the  firm,  by  one  of  the  partners,  for  the  private 
debt  of  such  partner,  in  an  action  by  an  in- 
dorsee, who  knew  the  facts  of  the  origin  of  the 
note,  against  an  indorser  without  consideration, 
the  burden  of  proof  will  be  upon  the  indorsee  to 
show  that  the  indorser  knew  the  circumstances 
under  which  it  had  been  made.  Ckazoumes  v. 
Edwards,  3  Pick.  5. 

1791.  Where,  in  assumpsit,  the  defendant 
pleads,  in  abatement,  that  there  is  another  joint- 
promisor  not  named  in  the  writ,  and  the  plain- 
tiff replies  that  the  promise  was  made  by  the 
defendant  alone,  the  burden  of  proof  is  upon  the 
defendant.    Jewitt  v.  Davis,  6  N .  Hamp.  518. 

1792.  In  an  action  by  an  indorsee  against  a 
firm,  on  a  negotiable  note  •  proved  to  have  been 
made  by  one  of  the  partners,  without  the  con- 
sent of  the  others,  on  account  of  his  own  private 
business,  it  will  be  for  the  plaintiff  to  show  that 
he  took  the  note  without  knowledge  of  the  firaud. 
Munroe  v.  Cooper,  5  Pick.  412. 

1793.  The  onus  probandi  is  on  him  who  would 
set  aside  a  will  on  the  ground  of  tlie  insanity  ol 
the  testator.     Burton  v.  Scott,  3  Rand.  399. 

1794.  Where  the  question  is  as  to  the  sanity 
of  a  testator  at  the  time  of  making  his  will, 
the  burden  is  on  the  party  denying  the  sanity. 
Phelps  V.  HartweU,  1  Mass.  71.  Hubbard  v. 
Hubbard,  6  ib.  397. 

1795.  Where  a  volume  purporUn|r  to  contain 
the  statute  laws  of  a  sister  state  is  offered  m 
evidence,  the  burden  is  on  the  objecting  par^ 
to  discredit  it.  Raynham  v.  Canton,  3  Pick.  293. 
Where  a  marriage  de  facto  is  proved,  the  pre 
sumption  is,  that  tbe  marriage  was  conducted 
according  to  law,  and  the  burden  of  proof  is  on 
the  party  denying  it.  t^. 

1796.  Where  3ie  plaintiff  alleges  damage  in 
consequence  of  the  defendant's  negligence  in 
driving  on  the  highway,  the  burden  of  proof  is 
on  the  plaintiff  to  show  ordinary  care  and  dili- 
gence on  his  own  part,  and  negligence  tm  the 
part  of  the  defendant.  Ijane  v.  CromHe^  12  Pick. 
177. 

1797.  Where  a  public  conveyance  is  over- 
turned, or  breaks  down,  without  any  apparent 
cause,  the  law  will  imply  negligence,  and  thm 
burden  of  proof  will  be  on  the  owners  to  rebuP 
that  legal  presumption.  Ware  v.  Gay,  11  Pick 
106. 

1796.  The  party  justifying  under  legal  pro- 
cess, not  being  an  officer,  is  not  bound  to  snovr 
it  returned.     Plummer  v.  Dennett,6  Greenl.  4Si. 

1799.  Where  the  defendant  in  ejectment  pro- 
duces an  office  copy  of  a  deed,  it  lies  on  tike 
plaintiff  to  prove  that  the  deed  was  not  indented. 
Smith  v.  Steele,  3  Har.  d^  M'Hen.  103. 

1800.  Action  on  a  promise  to  make  iron  cast- 
ings, the  plaintiff  to  furnish  patterns  unless  th» 
defendants  had  such  as  he  wished.  Held,  tbat^ 
the  plaintiff  having  requested  that  the  castizi^ 
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■hovld  be  made  on  t  basket  belonging  to  the  de- 
fendants, it  was  for  them  to  show  that  the  basket 
was  not  a  pattern.    Perry  v.  Botsford^  5  Pick. 

1801.  Where  a  minister  of  the  «<  United  Bap- 
tist Society"  granted  certificates  of  membership, 
the  certificates  were  presiimed  to  be  true  until 
the  government  proved  them  to  be  false.  Com- 
numtoeaUh  v.  StotOj  1  Mass.  54.  But  in  such  a 
ease,  slight  negative  testimony  will  be  sufficient 
to  shift  Die  burden  upon  the  defendant  to  prove 
the  affirmative,  ib. 

1802.  The  record  of  the  conviction  of  the 
principal  is  prima  facie  evidence  of  his  ffuilt ; 
and  if  the  accessory,  upon  his  trial,  would  dis- 
credit the  record,  the  burden  is  on  him  to  show, 
not  merely  that  it  is  questionable  whether  the 
principal  ought  to  have  been  convicted,  but  that 
he  clearly  ought  not  to  have  been.  Common' 
wealth  V.  Knapp,  10  Pick.  477. 

1803.  Where,  to  a  plea  of  the  statute  of  lim- 
itations, the  plaintiff  replies  that  the  accounts 
were  merchant's  accounts,  and  the  defendant 
rejoins  that  the  accounts  between  the  parties 
were  not  open  and  current,  but  were  liquidated 
and  closed  more  than  six  years  before  action 
brought,  which  the  plaintiff  traverses,  the  issue 

'  is  substantially  framed  not  on  the  replication, 
but  on  the  rejoinder ;  and  therefore  the  burden 
of  proof  is  not  on  the  plaintiff,  to  show  that  the 
accounts  continued  open,  but  on  the  defendant, 
to  show  that  they  were  liquidated  and  closed. 
JIfLeUan  v.  Croftony  6  Greenl.  308. 

1804.  In  assumpsit  by  the  bearer  of  a  note 
against  the  maker,  the  burden  is  on  the  defend- 
ant to  show  that  a  partial  payment,  not  indorsed 
on  the  note,  was  made  before  the  transfer.  WU- 
bour  ▼.  Turner,  5  Pick.  526. 

1805.  In  all  actions  upon  instruments  in  wri- 
ting, whether  raising  an  absolute  or  contingent 
liability,  the  burden  of  proof  of  illegal  or  no  con- 
sideration is  upon  the  defendant.  Thus,  where 
the  holder  of  a  note,  on  receiving  the  amount 
thereof  of  the  maker,  obligated  himself  in  writing 
on  soch  note  to  return  &e  amount  paid,  if  the 
note  should  be  declared  void  by  the  court,  in  an 
action  on  such  obligation,  the  plaintiff  need  not 
prove  a  consideration.  Chamberlain  v.  Darring- 
to»,  4  Port.  515. 

1806.  In  an  action  on  the  case  against  a  sher- 
iff, for  failing  to  levy  an  execution,  if  the  return 
on  the  execution  is  '*  that  there  were  no  effects 
with  which  the  debt  could  be  satisfied,"  the  bur- 
den or  proof  is  thrown  on  the  plaintiff  of  proving 
the  falsehood  of  such  return,  and  the  court,  if 
properly  requested,  will  so  instruct  the  jurv. 
Davie  ▼.  Johnson,  3  Munf.  81.  But  where,  m 
such  «n  action,  the  defendant  requested  the 
conrt  to  instruct  the  jury,  *•*•  that  it  was  incum- 
bent on  the  plaintiff  to  prove  the  falsehood  of  the 
return  mentioned  in  the  declaration,'*  and  no  re- 
turn imae  distinetly  elated  therein,  it  was  held, 
that  tlae  court  ought  to  decline  giving  any  in- 
atmctions  in  pursuance  of  such  request,  ib. 

1807^  It  is  presumed,  where  the  lots  of  land  in 
eaeh  ntnge,  in  a  new  township,  are  numbered  in 
a  re^lar  arithmetical  series,  that  they  were 
originally  located  contiguous  to  each  other,  and 
that  the  lot  numbered  two  includes  all  the  land 
lying  between  one  and  three  in  the  same  range  ; 
and  so  of  the  others.  Warren  v.  Pierce,  6  Greeni.9. 
Therefore,  where  the  iiroprietors  of  B.  ordered  a 
location  of  their  township  into  hundred-acre  lots, 
it  was  held,  that  the  lot  numbered  eight  included 
all  the  land  between  seven  and  nine,  though  it 
Ltedto  two  hundred  acres;  and  that  the 


party  claiming  a  diTerent  .oration  was  bound  to 
repel  this  presumption  by  positive  proof,  ib, 

1808.  Where  claimants  set  up  a  special  de- 
fence against  forfeiture,  the  onus  probandi  lies 
on  them  ;  and  if  such  defence  is  not  made  out, 
condemnation  will  go.  The  Short  Staple,  I 
Gallis,  104.  The  Argo,  ib.  150.  Ten  Hogsheads 
of  Rum,  ib.  188. 

1809.  Where  goods  are  seized  and  claimed  as 
forfeited,  as  part  of  the  cargo,  the  onus  probandi 
is  on  the  government  to  prove  that  such  goods 
were  part  of  the  cargo  on  board  at  the  time  of  the 
offence.  U.  States  v.  An  Open  Boat,  5  Mason, 
232. 

1810.  Where  one  has  wilfully  confounded  his 
own  goods  with  others  of  the  same  kind  belong- 
ing to  a  stranger,  and  would  reclaim  them  by 
law,  the  burden  of  proof  is  on  himself,  to  diatin- 

fuish  his  own  goods  from  those  of  the  stranger. 
oomis  V.  Green,  7  Greenl.  386. 

1811.  In  an  action  on  a  writ  of  partition,  it  is 
incumbent  on  a  party  who  sets  up  a  will  to 
prove  it  de  novo,  although  probate  has  been  al- 
lowed.    Brown  v.  Gibson,  1  N.  &  M.  326. 

1812.  Where  letters,  being  evidence  in  the 
court  below,  have  been  lost  or  mislaid,  they  are 
presumed  to  have  contained  sufficient  to  sustain 
the  opinion  of  the  court  below,  and  the  party 
who  denies  that  the  opinion  of  the  court  was 
sustained  by  them  must  show  by  evidence  their 
contents.     CarroU  v.  Peake,  1  Pet.  22. 

( b.)  Prima  Facie  Proof. 

1813.  Evidence  sufficient  in  law  to  establish  a 
fact,  is  prima  facie  evidence,  and  if  a  jury  disre- 

5ard  it,  the  verdict  should  be  set  aside.     Kelly  v. 
ackson,  6  Pet.  622. 

1814.  Proof  of  the  fact  that  one  was  missing  at 
a  particular  time,  and  a  report  and  general  be- 
lief that  he  was  dead,  is  admissible,  and  prima 
fade  evidence  of  his  death.  Jackson  v.  Etz,  5 
Cow.  314. 

1815.  A  grant  of  administration  is  prima  facie 
evidence  of  the  death  of  the  intestate.  iFrench 
V.  Frazier,  7  J.  J.  Marsh.  425. 

1816.  The  presumption  of  law  is,  that  he  has 
the  title  to  property  who  has  the  possession. 
Finch  V.  Alston,  2  Stew.  6l  Port.  83. 

1817.  Possession  of  a  chattel  is  sufficient 
prima  fade  evidence  of  title,  in  an  action  o) 
trover.     Pinkham  v.  Gear,  3  N.  Hamp.  484. 

1818.  Where  a  party  seeks  to  reverse  a  judg- 
ment on  the  ground  of  the  admission  of  illegal 
evidence,  the  court  will  presume  the  evidence 
admitted  until  the  contrary  is  shown.  Smith  v. 
WUliamson,  6  Halst.  313. 

1819.  Where  evidence  is  not  prima  fade  ad- 
missible, the  circumstances  which  render  it  so 
must  be  set  out  by  the  p&rty  offering  it.  Finn 
V.  CommonwetUth,  5  Rand.  701. 

1820.  Judgment  will  not  be  reversed,  on  the 
ground  that  evidence  (which  prima  fade  has  no 
pertinence  to  the  issue)  was  rejected,  upon  the 
trial,  unless  it  appear  of  record  that  such  evi- 
dence was  competent.  Clendenning  v.  Ross,  3 
Stew.  &  Port.  267.  See,  also,  ^esenberry  v. 
The  State,  ib.  308. 

1821.  Sufficient  evidence  of  a  subsequent  quar- 
ter's rent  is  prima  fade  evidence  of  payment  for 
all  former  quarters.     Brewer  v   Knapp,  1  Pick 
332. 

1822.  A  receipt,  acknowledging  payment  of  a 
subsequent  quarter's  rent,  will  be  considered  as 
prima  fade  evidence  for  the  payment  of  all  for- 
mer quarters ;  though  this  may  be  rebutted  by 
other  eridenee.  iJb. 
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1633.  A  receipt  b  prima  facie  eTidenoe  of 
what  it  purports.  jtOovMU  v.  Lemaitre^  2 
N.  &  M.  X20.  And  bo  it  a  bill  of  Udinj^.  Ben- 
jamin ▼.  Sinclair^  I  Bailey,  174. 

1824.  Where 'papers  contain  distinct  settle- 
ments at  different  times,  and  the  sums  due  each 
time  are  stated,  the  last  settlement  prima  facie 
includes  and  extinguishes  the  first.  Dorsey  r. 
KoUock,  Coze,  35. 

1825.  An  administration  account,  settled  be- 
fore commissioners  appointed  by  Uie  court,  in 
which  the  executor  or  administrator  qualified 
himself,  and  certified  to  hare  been  **  returned  to 
court,  and  being  examined,  to  have  been  al- 
lowed, and  ordered  to  be  recorded,"  is  admissi- 
ble, on  the  plea  of  plene  adminietravit^  as  prima 
facie  evidence  of  the  several  items  therein, 
without  producing  also  copies  of  the  inventory 
and  appraisement  of  the  testator 'f' or  intestate  s 
estate.  The  adverse  party,  however,  may  sur- 
chars^  or  falsify  such  account,  if  he  can.  Atweii 
y.MUUm^A  H.  diDM.  253. 

1826.  Where  an  act  of  the  legislature  directs 
that  the  certificate  of  a  public  officer  shall  be 
evidence,  a  paper  produced  with  his  name  will 
be  prima  fade  evidence,  unless  the  name  is 
proved  not  to  have  been  signed  by  him.  Pro- 
ther  V.  Johnson^  3  Har.  dt  J.  487. 

1827.  A  judgment  on  an  original  attachment 
in  a  sister  state  is  prima  fade  evidence  of  the 
debt  here,  though  without  personal  service. 
MlUer  V.  Pennington,  2  Stew.  399. 

1828.  A  judgment  against  a  party  not  brought 
into  court  is  prima  fade  evidence  of  debt ;  but 
such  party,  in  an  action  upon  such  judgment, 
may  enter  into  the  merits,  and  show  that  he 
ought  not  to  have  been  charged.  Taylor  v.  Pet' 
tibonef  16  Johns.  66. 

1829.  A  sentence  in  a  foreign  court  of  admi- 
ralty is  not  prima  facie  evidence  of  any  fact,  if 
there  appear  in  it  enough  to  rebut  such  a  pre- 
sumption.  Johnson  V.  LwiUnOy  1  Caines,  Cas.  xxx. 

1830.  The  record  of  a  former  recovery,  appar- 
ently for  the  same  cause  of  action  as  that  which 
is  the  foundation  of  a  subsequent  suit,  is  prima 
fade  evidence,  only,  that  the  demand  had  been 
once  tried  ;  and  the  plaintiff  may  repel  it  by 
showinfT  that  it  was  a  distinct  demand,  in  relation 
to  whid  no  testimony  had  been  offered  on  the 
trial  in  the  former  cause,  and  that  it  arose  out  of 
a  distinct  and  unconnected  transaction.  Phillipe 
y.  Berickj  16  Johns.  136. 

1831.  The  record  of  a  recovery  in  ejectment 
is  only  prima  fade  evidence  of  the  plaintiff's 
title,  but  is  conclusive  as  to  possession,  in  regard 
to  strangers  to  the  suit.  Chirac  v.  Reinecker,  2 
Pet.  622. 

1832.  A  decree  of  admiralty,  restoring  to  the 
claimant  property  libelled  as  prize,  was  offered, 
in  connection  with  other  facts,  as  prima  facie 
evidence  of  the  ownership  of  the  property 
by  the  claimant.  It  was  held  admissible  for 
such  purpose.  Thompson  v.  Steward  3  Conn. 
171. 

1833.  The  record  of  the  discharge  of  an  insol- 
vent debtor  is  prima  fade  evidence  of  notice  to 
a  creditor,  and  throws  the  burden  of  proof  upon 
him  to  show  the  want  of  it.  Jay  v.  Slacks  1 
South.  77. 

1834.  The  certificate  of  Virginia  commission- 
ers is  only  prima  fade  evidence  of  the  plaintiff's 
right  to  land,  in  Pennsylvania.  Hyde  v.  Tor- 
rencey  2  Teates,  440.    Jofies  v.  Park,  ib.  448. 

1835.  A  private  act,  authorizing  the  guardians 
of  infants  to  sejl  to  pertain  persons,  is  valid ;  and  a 
conveyance  e^eoiited  by  such  guardians  is  prima 


facie  evidence  of  title.     Estep  ▼.  flvfdknuni,  14 
S.  db  R.  435. 

1836.  That  a  negro  works  for,  and  is  claimed 
by,  one  as  a  slave,  is  prima  fade  evidence  that 
he  is  a  slave.     Trongott  v.  Byers,  5  Cow.  480. 

1837.  That  one  is  reported  to  be  an  Irishman, 
and  has  the  brogue  of  an  Irishman,  is  prima  fa- 
de  evidence  that  he  is  an  Irishman.  Jackson  r. 
Etz,  5  Cow.  314. 

1838.  A  certificate  of  the  riffht  of  preemption 
is  prima  fade  evidence  of  tiue  against  a  New 
Madrid  certificate  and  survey.  Rector  v.  Welck^ 
1  Mis.  334. 

1839.  The  report  of  commissioners,  under  the 
occupying  claimant  law,  as  to  the  value  of  im- 
provements, is  prima  fade  evidence  that  such 
improvements  were  made.  JPowUr  v.  Halbert,  4 
Bibb,  52. 

1840.  The  return  of  an  officer  upon  a  warrant 
is  prima  fade  evidence  of  an  arrest  iinder  such 
warrant,  as  afainst  the  grand  juror,  as  well  as 
against  the  officer.    AUen  v.  Gray^  11  Conn.  95. 

1841.  The  date,  and  not  the  service,  of  the 
writ,  is  prima  fade  evidence  of  the  true  time 
when  a  writ  is  sued  out ;  but  this  may  be  rebut- 
ted, and  the  true  time  shown,  by  parol  testimony. 
So.  Prop.  Gos.  V.  Whitcomb,  2  N.  Hamp.  227. 

1842.  The  return  of  a  sheri^  on  b.  habere  fadas^ 
that  he  had  delivered  possession  to  the  plaintiff, 
is  only  prima  fade  evidence,  in  a  controversy 
with  strangers.     Gray  v.  Gray,  3  Litt.  465. 

1843.  The  return  of  a  sheriff,  with  a  list  of  the 
property  levied  on  upon  the  back  of  the  execution, 
18  prima  fade  evidence  of  the  property,  so  as  to 
bind  it  for  the  payment  of  the  debt.  Huger  ▼. 
Osborne,  1  Bay,  319. 

1844.  The  execution  book  kept  by  a  clerk  will 
be  prima  fade  evidence  of  the  truth  of  the  en- 
tries made  in  it ;  but  it  may  be  contradicted  by 
other  evidence.  Taylor  v.  Dnndas,  1  Wash. 
92. 

1845.  An  order  drawn  upon  one  for  money, 
for  value  received,  is  prima  fade  evidence  that 
the  drawer  has  received  the  amount  in  money, 
or  in  money's  worth.  Child  v»  Moore,  6  N. 
Hamp.  33. 

1846.  An  order  for  a  specific  sum  of  money, 
to  be  paid  out  of  a  particular  fond,  is  not  con- 
clusive evidence  of  debt.  Curie  v.  Beers,^  J.  J. 
Marsh.  170. 

1847.  A  ff&ve  to  B  an  order  on  C  for  certain 
hides,  and  S  indorsed  on  the  order  a  receipt  for 
the  hides.  Held,  in  an  action  by  C  against  A,  that 
B's  receipt,  so  indorsed,  was  prima  fade  evi- 
dence of  the  delivery  of  the  hides  pursuant  to 
order.     Rauson  v.  Adams,  17  Johns.  130. 

1848.  A  clerk  of  the  plaintiff  swore  that  the 
articles  enumerated  in  tne  account  annexed  to 
his  deposition  were  sold  by  the  plaintiff  to  the 
defendant,  were  delivered  to  him,  and  were 
charged  in  the  plaintiff's  day-book  by  the  de- 
ponent, and  one  other  since  dead ;  and  that  he 
had  referred  to  the  original  entries  in  the  day- 
book. This  was  held  to  be  sufficient  evidence 
to  prove  the  sale  and  delivery  of  the  goods. 
M'Coul  V.  Lekamp,  2  Wheat.  111. 

1849.  A  day-book  is  prima  facie  evidence  of 
the  price  and  delivery  of  goods.  Dneoign  v. 
Schreppel,  1  Yeates,  347. 

1850.  An  entry  in  the  log-book  is  prima  fade 
evidence  of  its  truth  in  every  particular,  and,  to 
be  falsified,  must  be  diyroved  by  satisfactory 
evidence.     Douglass  v.  Eyre,  Gilpin,  147. 

1851.  A  cler^ryman,  in  the  celebration  of  mar 
riage,  is  a  public  civil  officer,  and  his  acts  in  that 
capacity  are  admissible  we  prima  fade  evidence  of 
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hit  official  character.  Ooshen  ▼.  Stonington.  4 
Conn,  209. 

1852.  On  the  trial  of  an  indictment  for  bigamy, 
oral  proof  of  the  official  character  of  the  minister 
or  magistrate  before  whom  the  marriage  was  sol- 
emnized is,  prima  facie^  sufficient  evidence  of 
his  authority.     Damon's  case^  6  Greenl.  148. 

1853  It  is  a  general  principle  to  presume  that 
public  officers  act  correctly,  until  the  contrary 
be  shown  ;  therefore,  where  an  officer  surveyed 
A*8  entry  of  land  in  Tennessee  in  B's  name,  and 
another  officer  issued  a  grant  thereupon  to  B 
as  A*B  assignee,  these  circumstances  furnished 
prima  facie  evidence  that  B  was  the  owner. 
RoMs  V.  Reed,  I  Wheat.  482. 

1854.  An  attested  copy  of  the  record  of  a  deed 
is  prima  facie  evidence  of  title,  and  is  admitted 
in  evidence,  where  the  original  is  not  in  the 
power  of  the  party.  Parker  v.  Smedly,  2  Root, 
286. 

1855.  An  office  copy  of  a  registered  deed  is 

food  evidence,  prima  facie,  where  the  party  pro- 
ttcing  it  is  not  the  grantee,  nor  presumed  to  have 
the  original  in  his  power  or  custody,  although 
the  grantee  be  within  the  jurisdiction  of  the 
court.     Seanlan  v.  Wright,  13  Pick.  523. 

1856.  The  fact,  that  a  testator  was  under 
guardianship  when  he  made  his  will,  is  prima 
fade  evidence  that  the  testator  was  incapacitated 
to  make  a  valid  will ;  but  this  may  be  rebutted 
by  evidence.     Stone  v.  Damon,  12  Mass.  488. 

1857.  Prior  possession  is  evidence  of  a  fee ;  and 
although  the  lowest,  unless  rebutted  by  higher,  it 
must  prevail.     Herbert  v.  Herbert,  Breese,  278. 

1858.  A  prior  possession  of  less  than  20  years, 
without  an^  other  evidence,  is  prima  facie  evi- 
dence Bumcient  to  put  the  tenant  on  his  de- 
fence, ib. 

1859.  The  register's  deed,  purporting  to  be  a 
conveyance  of  lands  sold  for  taxes,  is  prima 
fade  evidence  that  the  proceedings  of  the  register 
had  been  regular.  Bodle^  v.  Hord,  2  A.  K. 
Marsh.  244. 

1860.  The  acknowledgment,  in  a  deed,  of  the 
receipt  of  the  consideration,  is  prima  facie  evi- 
dence that  it  was  paid  as  expressed.  fhaUhimer 
V.  Brinckerhoff,  6  Cow.  90. 

1861.  The  acknowledgment,  in  a  deed,  of  the 
receipt  of  the  consideration,  is  only  prima  facie 
evidence  of  its  payment.  OuUy  v.  Grubbs,  1 
J.  J.  Marsh.  387. 

1862.  Where  a  marriage  is  proved,  a  recital, 
in  a  deed  60  years  old,  that  the  grantee  is  heir, 
and  sells  as  such,  is  prima  facte  evidence  of 
the  fact,  if  possession  of  the  property  has  been 
uniformly  held  ever  since  under  that  deed. 
Stokes  V.  Dawes,  4  Mason,  268. 

1863.  In  a  contest  for  land,  a  deed,  purporting 
to  be  executed  by  the  heirs  of  the  patentee  to 
the  plaintiff,  is  not  prima  facie  evidence  that  they 
are  the  heirs,  but  the  death  of  the  patentee  and 
their  relation  to  him  should  be  proved.  Clevinger 
V.  HiU,  4  Bibb,  498. 

1864.  On  the  trial  of  an  indictment  under  the 
act  of  congress  of  March  26,  1804,  c.  393,  for 
destroying  a  vessel  with  intent  to  prejudice  the 
insurer,  proof  of  the  actual  execution  of  a  policy 
by  the  known  officers  of  the  insurance  company 
de  facto,  is  sufficient,  without  proving  the  ex- 
istence of  a  legal  corporation  autJ|orized  to  in- 
sure, or  a  compliance  on  the  part  of  such  cor- 
poration with  the  terms  of  its  charter,  or  the 
validity  of  the  policy  of  insurance.  U,  States 
▼.  Amedy,  11  Wheat.  392. 

1865.  Proof,  by  a  subscribing  witness  to  a 
bond  executed  by  several  persona,  that  he  re- 


members the  transaction  in  reference  to  which 
the  bond  was  given ;  that  he  recollects  seeing 
some  of  the  obligors,  but  cannot  say  that  he 
saw  A  and  B,  two  of  the  obligors,  at  the  time ; 
but  that  he  presumes  that  he  saw  all  the  obligors 
sign  the  bond,  or  that  they  acknowle- Iged  the 
execution  of  it,  or  he  would  not  have  witnessed 
it ;  is,  prima  fade,  sufficient  to  entitle  the  party 
to  read  the  bond  in  evidence.  Hall  v.  Luther, 
13  Wend.  491. 

1866.  In  an  action  of  debt,  to  recover  a  cer- 
tain sum  for  the  non-performance  of  an  agree- 
ment to  purchase  and  pay  for  real  estate,  on  un- 
recorded deed  to  the  plaintiff  from  his  immediate 
grantor,  accompanied  by  possession  of  the  estate, 
is  prijna  fade  evidence  of  title  ;  and  it  is  unne- 
cessary for  the  plaintiff,  in  the  first  instance,  to 
trace  his  title  farther  back.     Tingley  v.  Cutler, 

7  Conn.  291. 

1867.  Proof  of  the  identity  of  a  party  with 
one  of  the  same  name  and  description,  men- 
tioned in  a  contract  or  deed  relied  upon,  is  never 
necessary  in  the  first  instance.  Producing  the 
contract  or  deed,  bearing  the  same  name  with 
the  party  in  the  suit,  is,  mrima  fade,  sufficient, 
and  throws  upon  the  otner  side  the  burden  of 
disproving  the  identity.  Jackson  v.  King,  5 
Cow.  237. 

1868.  Where,  in  ejectment,  the  defendant 
gave  evidence  to  show  that  certain  lands  of  D. 
C.,  under  whom  the  lessors  of  the  plaintiff 
claimed  title,  were  forfeited  by  an  act  of  attainder ; 
held,  that  this  was  prima  fade  evidence  that 
the  title  to  the  premises  was  once  in  D.  C,  and 
that  the  plaintiff  might,  without  further  proof 
of  title  in  D.  C,  proceed  to  deduce  a  title  firom 
him.    Jackson  v.  Cole,  4  Cow.  587. 

1869.  In  an  action  on  a  sealed  bill,  the  hand- 
writing, and  acknowledgment  of  the  hand- wri- 
ting, are  prima  fade  evidence  of  every  thing  upon 
the  face  of  the  instrument;  and  the  declaration 
of  the  subscribing  witness,  that  he  did  not  see 
the  party  seal,  nor  hear  him  acknowledge  the 
seal,  is  not  enough  to  rebut  them.  Curtis  v.  Holly 
1  South.  148,  361 . 

1870.  Where  the  defendant  signed  a  writing, 
reciting  that  the  plaintiff  had  delivered  him 
"one  horse  of  the  value  of  100  dollars,"  and 
promising  to  indemnify  the  plaintiff  for  all  costs, 
expenses,  &c. ;  and  upon  demand  returned  the 
horse,  which  the  plaintiff  alleged  to  be  injured ; 
held,  that  the  writing  was  only  priwui  fade  evi- 
dence of  the  value  of  the  horse,  and  parol  evi- 
dence was  admissible  to  prove  his  actual  value ; 
but  that  if  the  defendant  had  refused  to  return 
him,  he  would  be  bound  by  the  value  stated  in 
the  writinff.     Bancroft  v.  Parker,  13  Pick.  192. 

1871.  The  lessors  in  ejectment  resided  in 
£ngland,  and  claimed  to  be  heirs  of  the  ancestor 
who  died  seized  of  the  land  in  question.  A  wit- 
ness here  deposed  that  he  knew  the  ancestor, 
and  had  charge  of  tiie  land  as  his  agent,  and 
corresponded  with  him ;  and  after  his  death,  with 
the  lessor,  who  sent  him  a  power  to  act  for  him 
as  heir  and  devisee ;  and  that  his  information 
was  also  derived  from  persons  acquainted  with 
the  family  of  the  lessors :  held,  that  this  was 
sufficient  evidence,  prima  fade,  of  pedigree  or 
heirship   to  go  to  Uie  jury.    Jackson  v.  CooUy, 

8  Johns.  128. 

1872L  If  A  authorize  B  to  settle  a  demand 
with  C,  and  pay  what  is  due,  C's  receipt  is 
prima  facie  evidence  of  payment,  and  the  legal 
ity  of  the  demand ;  and  it  lies  with  A  to  show 
fraud  in  the  adjustment  of  an  abuse  of  B's 
discretion.     Shsrman  v.  Crosby^  11  Johns.  70« 


%6 


EVIDENCK 


1873.  In  aa  ftction  to  reeoyer  back  a  premium 
of  insuranee,  on  the  fround  tliat  the  plaintiff 
had  no  intereit  in  the  Teaael  at  the  time  the  in- 
surance was  made,  the  register,  which  was  in 
the  names  of  other  persons,  is  not  even  prtma 
faeU  eridence  to  show  that  the  plaintiff  was  not 
the  owner  of  the  vessel.  Skarp  v.  United  Ins. 
Co.  14  Johns.  201.  Vide  Leonard  ▼.  HwUtngtan^ 
15  ib.  302. 

1874.  In  assumpsit  on  a  policy  of  insurance, 
the  declaration  aUeged  that  the  ship  insured 
was  captured  by  armed  soldiers  abroad,  and 
thereby  wholly  lost,  and  the  plaintiff  proved 
that  she  was  seen  in  possession  of  armed  soldiers 
abroad,  and  never  returned  home :  held,  that  he 
had  made  out,  prima  facie,  a  loss,  and  that  he 
was  not  bound  to  read  the  record  of  a  trial  and 
decree  of  condemnation  which  he  had  in  court, 
and  offered  to  the  defendant.  Dorr  v.  Pope^  8 
Pick.  232. 

1875.  The  invoice  of  the  cargo  is,  against  the 
general  principles  of  evidence,  uniformly  ad- 
mitted as  prima  facie  evidence  of  the  value  of 
the  cargo,  and  no  more.  It  is  not  necessary  to 
show  its  correspondence  with  the  books  of  the 
party  producing  it.  Graham  v.  The  Pennsyl- 
vania hu.  Co,  2  Wash.  C.  C.  113. 

1876.  In  an  action  on  a  covenant  of  indemnity 
against  a  certain  note,  an  indorsement  on  the 
note  of  a  payment  by  the  plaintiff  is  not  evi- 
dence for  him  of  the  fact  of  payment,  without 
further  proof.  Bryan  v.  Buford,  7  J.  J.  Marsh. 
335. 

(c. )   Rebutting  Evidence, 

1877.  Any  thing  may  be  given  in  reply  which 
is  a  direct  answer  to  that  pr<MUced  on  the  part  of 
the  defendant.   Scott  v.  Woodward,  2  M'Cord,161 . 

1878.  The  most  positive  evidence  may  be 
overcome  by  circumstances  of  suspicion.  JVs^ 
son  V.  U.  States,  Pet.  C.  C.  235. 

1879.  A  title  by  possession  is  never  to  be  pre- 
sumed ;  it  must  be  actually  proved,  to  rebut  a 
prior  title.     Roehell  v.  Holmes,  2  Bay,  487. 

1880.  Presumptions  of  law,  in  relation  to 
matters  of  fact,  may  be  repelled  by  oral  testi- 
mony.    Davenport  v.  JIfaton,  15  Mass.  85. 

1  wl .  Testimony  that  can  have  no  legal  effect 
should  not  be  admitted,  nor  used  to  counteract 
the  effect  of  other  illegal  evidence,  /forton  v. 
Sanders,  1  Dana,  14. 

1882.  The  admission  of  irrelevant  evidence, 
which  was  not  objected  to,  will  not  authorize 
the  introduction  of  other  irrelevant  evidence, 
offered  to  rebut  the  same,  when  the  same  is  ob- 
jected to.     Strinfcr  v.  Young,  3  Pet.  320. 

1883.  No  kind  of  evidence  can  impeach  the 
validity  of  a  state  grant,  except  an  entry.  PoZAc 
V.  HiU,  2  Overt.  118. 

1884.  A  grant  by  the  commonwealth  cannot 
be  impeached  by  evidence,  dehors  the  grant, 
showing  that  it  was  located  in  a  district  where  it 
could  not  be  located  by  law.  Bledsoe  v.  Wells,  4 
Bibb,  329. 

1865.  If  a  party's  witness  give  evidence  which 
operates  against  him,  he  cannot  ffive  evidence  of 
bad  character  to  discredit  such  witness's  testimo- 
ny, but  may  prove  the  facts  otherwise  by  other 
witnesses.     SkeUingor  v.  HotoeU,  3  Halst.  310. 

1886.  A  party  may  not  produce  evidence  of 
his  character,  to  discredit  his  own  witness.  Per- 
ry V.  Massey,  1  Bailey,  32. 

1887.  Though  a  party  cannot  impeach  his  own 
witness,  he  may  disprove  the  facts  testified  to 
b^  him,  by  other  witnesses.  Cfray  v.  Gray,  3 
Litt.  466. 


1888.  The  rule,  that  a  party  to  a  negcvtiable 
promissory  note  is  not  admissible  as  a  witness  to 
impeach  it,  applies  not  only  to  actions  directly 
upon  the  note,  but  to  all  others  where  its  valid- 
ity comes  collaterally  in  question.  Decring  v. 
SaiDtel,  4  Gieenl.  191. 

1889.  One  cannot  be  admitted  to  impeach  the 
validity  of  a  negotiable  note  which  he  has  made 
or  indorsed.  Winton  v.  Saidler,  3  Johns.  Caa. 
185. 

1890.  The  affidavit,  made  by  the  prosecutor 
in  a  criminal  case  of  assault  and  b^ittery,  before 
a  magistrate,  may  be  used  at  the  trial,  either  to 
support  or  invalidate  his  testimony.  The  State 
V.  Lazarus,  1  Rep.  Con.  Ct.  34. 

1891.  On  a  motion  for  leave  to  give  bail  in  a 
criminal  case,  the  court  may  hear  and  consider 
affidavits,  although  they  go  to  contradict  the 
finding  of  a  jury.     The  State  v.  HUl,  Const.  Rep. 

1892.  A  writing  subscribed  by  a  witness, 
drawn  up  by  one  who  is  a  justice  of  the  peace 
and  an  attorney,  purporting  to  be  a  complaint  to 
grand  jurors,  charging  the  defendant  with  an 
attempt  to  commit  a  rape  upon  her,  is  not  ad- 
missible for  the  purpose  of  impeaching  her  tes- 
timony, in  a  public  prosecution  for  another 
offence,  but  relating  to  the  same  transaction. 
Fowler  v.  State,  5  Day,  81. 

1893.  Declarations  of  a  witness,  inconsistent 
with  his  testimony  on  trial,  are  admissible  to  dis- 
credit him.  Murphy  v.  MJiiel,  2  Dev.  db  Batt. 
244. 

1894.  Declarations  of  a  witness  cannot  be 
given  in  evidence,  except  in  answer  to  evidence 
of  other  declarations  of  the  witness,  inconsist- 
ent with  what  he  had  previously  sworn  to. 
Wright  V.  Deklyne,  Pet.  Cf.  C.  199. 

iSiS.  Evidence  may  be  given  of  the  declara- 
tions of  a  witness  to  contradict  what  he  had  said 
on  his  examination,  or  to  show  that  he  did  not 
tell  the  whole  truth.  Staple  v.  Spohn,  8  S.  & 
R.  317. 

1896.  Evidence  is  inadmissible  to  support  a 
witness's  testimony,  by  showing  the  consist- 
ency between  his  former  declarations  and  his 
testimony  on  the  trial,  unless  he  is  first  im- 
peached.   Jackson  V.  Etz,  5  Cow.  314. 

1897.  A  previous  and  contradictory  statement 
of  a  witness  may  be  given  in  evidence  to  im- 
peach his  credit,  but  not  as  proof  of  the  facts 
formerly  stated.     Hand  v.  7%e  Elnira,  Gilpin 
60. 

1898.  Evidence  of  declarations  of  a  witness, 
made  prior  to  his  examination,  is  admissible  for 
the  purpose  of  discrediting  his  testimony.  LamM 
V.  Stetoart,  2  Ham.  230. 

1899.  Where  it  was  contended  that  the  evi 
dence   of  a    witness    was   a   new    fabrication, 
and  that  he  had  previously  given  another  ac 
count  of  the  transaction,  evidence  that  he  had 
given  the  same  account  of  the  transaction  im 
mediately  aAer  it  had  happened  was  held  ad- 
missible.    French  v.  Merrill,  6  N.  Hamp.  465. 

1900.  The  letters  of  a  witness  were  permitted 
to  be  read  in  evidence,  to  impeach  his  credit  as 
to  what  he  had  sworn  upon  his  examination 
contradictory  to  the  contents  of  the  letter,  but 
not  to  prove  any  other  fact.  De  Sobry  v.  De 
Laistre,  2  Uar.  ic  J.  191. 

1901.  The  evidence  of  an  accomplice  cannot 
be  corroborated  by  his  statements  at  another 
time,  unless  it  has  been  impeached.  U.  States 
V.  Wilson,  1  Bald.  78. 

1902.  The  entries  in  the  dockets,  even  if  in- 
consistent with  the  judgment,  are  yet  u 
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Ue  for  the  purpose  of  impeaching  it.     Sautkgaie 
T.  BumJUim^  I  Greenl.  3o9. 

1903.  Evidence  is  not  admissible  to  contra- 
dict a  witness  in  regard  to  an  immaterial  fact, 
whether  aach  fact  come  out  upon  his  examina- 
tion in  chief  or  cross-examination.  Common' 
weaUh  v.  Buzxdl,  16  Pick.  153. 

1904.  The  answer  of  a  witness  to  an  immate- 
rial question  cannot  be  contradicted,  to  impeach 
his  credit;  bnt  if  the  question  is  in  any  wise 
material  to  the  issue,  his  answer  can  be  contra- 
dicted,    Smith,  r.  Henry^  2  Bailey,  118. 

1905.  If,  upon  the  cross-exammation  of  a  wit^ 
ness,  a  question  is  put  to  him  relating  to  the 
matter  in  issue,  his  answer  majr  afterwards  be 
contradicted  by  other  proof,  for  the  purpose  of 
impeaching  his  credibility.  But  if  the  question 
relates  to  coU&teral  matter,  the  answer  of  the 
witness  is  conclusiye  upon  the  party  cross-ex- 
amining him.  Nor  is  it  necessary,  in  this  state, 
first  to  ask  the  witness  whether  he  has  not,  at 
other  times,  stated  the  facts  in  a  different  man- 
ner, in  order  to  lay  a  foundation  for  contradict- 
ing him  by  proof  that  he  has  so  stated  them, 
rare  ▼.  Ware,  8  Greenl.  42. 

1906.  A  witness  cannot  be  cross-examined 
upon  irrelevant  matter,  impertinent  to  the  issue, 
for  the  purpose  of  impeaching  him ;  and  where 
such  immaterial  evidence  has  been  brought  out, 
it  will  not  authorize  the  introduction  of  contra- 
dictory proof  for  such  purposes  merely.  Good- 
hand  V.  Benton^  6  Gill  ol  Johns.  481. 

1907.  A  witness  cannot  be  examined  as  to  a 
distinct  collateral  fact,  for  the  purpose  of  im- 
peaching his  testimony  by  contradicting  him ; 
but  if  a  question  relative  to  such  fact  oe  pui 
and  answered,  evidence  cannot  afterwards  be 

>  adduced  for  the  purpose  of  contradiction.     JEfar- 
ris  V.  Wilson,  7  Wend.  57. 

1908.  The  verbal  testimony  of  15  witnesses, 
afler  48  years,  that  a  soldier  survived  the  war, 
is  not  equal  to  the  testimony  of  one,  corroborated 
by  documentary  evidence,  that  he  fell  in  the  war. 
Jackson  V.  Loomis,  12  Wend.  27. 

1909.  Where  the  admissions  of  one  of  two 
copartners,  who  were  plaintiffs  in  the  suit, 
had  been  given  in  evidence,  it  was  held  to  be 
incompetent  for  the  adverse  party  to  show,  for 
the  purpose  of  diminishing  the  weight  of  such 
admissions,  that  the  person  making  them  had 
previously  assigned  his  interest  in  the  subject 
of  the  suit  to  his  copartner,  and  was  a  bank- 
rupt.    Bulkiey  V.  Landon,  3  Conn.  76- 

1910.  Where  it  is  attempted  to  impeach  a  wit- 
ness by  proof  of  contradictory  statements  made 
by  him  out  of  court,  he  cannot  be  supported,  by 
the  party  calling  him,  by  proof  of  other  declara- 
tions out  of  court  agreeing  with  his  testimony  on 
the  stand.     Ware  v.  Ware,  8  Greenl.  42. 

1911.  Where  a  witness  testified  to  certain 
fkctM  which  were  contrary  to  his  own  admis- 
sions in  a  written  contract  made  by  him  with 
the  adverse  party,  it  was  held,  that  such  partv 
might  read  this  contract  in  evidence  to  impeach 
his  testimony,  without  first  calling  the  subscri- 
bing witness  lliereto ;  the  witness  on  the  stand, 
who  signed  the  contract,  testifving  that  the  siff- 
natore  was  his  own.  Drew  v.  WadUigh,  7  Greenl. 
94. 

1912.  Evidence  that  a  party  is  of  poor  health, 
and  subject  to  depression  of  spirits,  is  admissible 
to  invalidate  his  declarations,  at  such  a  time,  as 
to  his  affairs.     Braekett  v.  Wait,  6  Verm.  411. 

1913.  On  the  trial  of  an  indictment  for  an  at^ 
tempt  to  commit  rape,  afier  the  person  injured 
had  testified,  the  prisoner,  in  his  cross-examina- 


tion, asked  her  many  questions  which  tended  to 
discredit  her  testimony;  before  any  other  at* 
tempt,  however,  to.  discredit  her,  the  prosecu- 
tor offered  a  witness  to  prove  that  the  person  in. 
jured  had  previously  told  to  her  the  same  story 
which  she  had  just  testified  to.  It  was  heldf, 
that  this  testimony  was  admissible,  to  show  con- 
stancy in  the  declarations  of  the  principal  wit- 
ness, and  thus  to  confirm  her  testimony.  State 
V.  De  Wolf,  8  Conn.  93.  But  where  such  con- 
firmatory witness  testified  that  the  principal 
witness,  who  was  deaf  and  dumb,  had,  more 
than  a  year  after  the  commission  of  the  alleged 
ofience,  committed  to  her,  in  writing,  the  sub- 
stance of  what  she  had  just  testified,  but  that 
she  did  not  know  where  the  writing  was,  it  was 
held,  that  there  was  not  sufficient  proof  of  its 
loss  to  dispense  with  its  production,  and  tliat 
evidence  of  its  contents  was  inadmissible,  ib, 

1914.  The  declarations  of  a  deceased  person 
may  be  used  to  rebut  the  presumption  that  he 
was  a  freeholder,  where  he  had  occupied  an 
estate  for  a  lonff  period.  West  Cambridge  v. 
Lexington,  2  Pick.  536. 

1915.  Upon  a  question  whether  a  deceased 
person  had  a  settlement,  his  declaration  that  he 
had  no  deed,  but  a  writing  to  give  him  a  deed 
of  certain  land,  was  admitted  to  rebut  the  pre- 
sumption, arising  from  long  possession  by  him- 
self and  his  grantee,  that  he  was  seised  of  an 
estate  in  f^enold.  ib, 

1916.  Evidence  of  a  mistake  must  be  full  and 
certain,  to  countervail  receipts  in  fbll,  in  conse- 
quence of  the  interchange  of  which,  vouchers 
were  destroyed.  Barton  v.  Dunlap,  2  Rep.  Con. 
Ct.  140. 

1917.  A  writing,  purporting  to  be  a  release, 
is  presumed  to  be  technically  so;  but  that. pre- 
sumption may  be  rebutted  by  positive  proof. 
Dillingham  v.  EstiU,  3  Dana,  21. 

1918.  In  an  action  against  an  attorney  fbr 
negligence  in  losing  the  evidence  of  a  debt,  the 
record  of  a  recovery  of  the  debt  by  the  plain- 
tiff is  proper  evidence  to  show  that  the  plaintiff 
had  another  remedy,  which  he  successfully  pur- 
sued.   Huntington  v.  RunmUL,  3  Day,  390. 

1919.  On  a  plea  of  non  est  factum,  it  beinff 
proved  that  a  son  of  the  plaintiff  said  he  could 
counterfeit  the  hand  of  the  defendant,  evidence 
may  be  given  by  the  defendant  to  show  the  in- 
famy of  the  son's  character.  Raut  v.  Kile,  Gil- 
man,  202. 

1920.  An  executory  contract  for  land,  with  20 
years*  possession,  being  shown,  the  presumption 
of  a  legal  conveyance  may  be  rebutted  by  proof 
tending  to  a  contrary  conclusion.  Chiles  v. 
Conley,  2  Dana,  21. 

1921.  If  a  party  in  a  cause,  to  substantiate  a 
credit  in  his  own  favor,  produces  an  account 
made  out  by  the  opposite  party,  he  makes  it 
evidence  against  himself;  though  he  is  still  at 
liberty  to  disprove  the  charges  in  the  account. 
Walden  v.  Sherburne,  15  Johns.  409. 

1922.  Evidence  of  money  paid,  to  rebut  a 
claim  set  up  by  the  defendant,  is  admissible, 
although  no  charge  of  money  is  contained  in  a 
bill  of  particulars  delivered  by  the  plaintiff. 
Brown  v.  Denison,  2  Wend.  593. 

1923.  If  the  log-book  states  a  desertion,  it  may 
be  repelled  by  proof  of  the  falsity  of  the  entry,  or 
its  being  made  by  mistake,  (hne  v.  Toumsendj 
4  Mason,  541. 

1924.  The  character  of  the  defendant  not  be- 
ing impeached,  evidence  to  support  it  cannot  be 
admitted.   Ketland  v.  Bissett,  1  Wash.  C.  C.  144. 

1925.  In  an  action  Ibr  entering  the  plaintiff's 
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hooie,  and  delMaching  hia  daughter,  evidence  is 
admiMible  to  prove  the  danghter's  familiarity 
with  other  men  abont  the  aame  time,  in  order  to 
lemen  damages.    Mati  ▼.  Goddmrd^  1  Root,  472. 

1926.  In  an  action  of  trespaas,  for  breaking 
and  enterine  the  plaintiff's  house,  with  intent  to 
ravish  the  plaintiff's  wife, evidence  that  she  was 
a  woman  of  lewd  and  abandoned  character  is 
inadmissible.     Davenport  v.  RusseU,  5  Day,  145. 

1927.  Proof  of  the  wife's  meretricious  conduct, 
before  her  seduction  by  the  defendant,  is  corn* 
petent  evidence  in  an  action  !br  criminal  con- 
versation ;  and  the  defendant  may  ask  of  a  wit- 
ness if  he  had  criminal  conversation  with  the 
wife  previous  to  her  seduction  by  the  defendant. 
Torre  v.  Summor*,  2  N.  &  M.  267. 

1928.  Where,  upon  the  trial  of  an  indictment 
for  adultery,  one  act  of  adultery  committed  by 
the  defendant  with  the  woman  named  in  the  in- 
dictment was  proved  by  the  testimony  of  a  wit- 
ness whose  credibility  the  defendant  attempted 
to  impeach,  it  was  held,  that  other  instances  of 
improper  femiliarity  between  the  defendant  and 
the  same  woman,  not  long  before  the  act  of 
adultery  proved  as  above  mentioned,  mi^ht  be 
given  in  evidence  to  corroborate  the  testimony 
of  the  witness.  Commonwealth  v.  Merriam,  14 
Pick.  518. 

1929.  In  an  action  on  a  promise  to  marry,  evi- 
dence is  admissible,  both  of  general  character 
and  of  particular  instances  of  unchastity,  before 
the  promise,  where  the  plaintiff's  character  was 
kept  concealed  from  the  defendant.  Woodward 
V.  Bellamy,  2  Root,  354. 

1930.  In  an  action  by  a  female,  for  breach 
of  promise  of  marriage,  the  defendant  cannot 
give  in  evidence  a  general  reputation  that 
another  had  supplanted  him  in  the  affections 
of  the  plaintiff.  WUlard  v.  Stone,  7  Cow.  22. 
In  such  action,  the  defendant  may  show,  in 
mitigration  of  damages,  licentious  or  improper 
conduct  in  the  plaintiff,  not  only  before,  but  af- 
ter the  contract  is  broken,  ib. 

1931.  In  an  action  for  a  breach  of  marriage 
contract,  evidence  that  the  defendant  never  in- 
tended to  marry  the  plaintiff  is  admissible. 
Gre^n  v.  Spencer,  3  Mis.  318. 

1932.  It  is  the  duty  of  the  party  calling  a 
witness  to  see  that  he  is  duly  sworn.  There- 
fore, where  a  witness  testified,  believing  that  he 
had  been  sworn,  but  by  some  oversight  the  oath 
had  been  omitted,  and  this  was  not  discovered 
by  either  party  till  after  the  trial,  yet  the 
verdict  was  set  aside.  Hawk*  v.  Baker,  6 
Greenl.  72. 

1933.  A  person  who  voluntarily  erases  his 
name,  written  on  the  back  of  a  promissory 
note,  will  not  be  permitted  to  prove  that  the  in- 
dorsement thus  obliterated  was  not  his  genuine 
signature.     BroadweU  v.  Stiles,  3  Halst.  58. 

1934.  On  an  information  for  forfeiture  of  a 
package  of  goods,  containing  an  article  not  de- 
scribed in  the  invoice,  under  the  provisions  of 
the  act  of  28th  May,  1830,  evidence  of  accident 
or  mistake  may  be  given  to  rebut  the  inference 
of  fraudulent  intention,  but  is  not  a  sufficient 
ground  of  defence.  U,  States  v.  ^  Package  of 
Wool,  Gilpin,  349. 

1935.  In  trespass  for  taking  the  plaintiff's 
horse,  the  defendant  relied  on  evidence  that  a 
debtor, .  in  failing  circumstances,  fraudulently 
convened  the  horse  to  his  son,  and  that  the 
plaintiff,  with  knowledge  of  the  fraud,  received 
it  of  the  son  in  exchange  for  another  horse.  The 
plaintiff,  to  rebut  the  evidence  of  such  knowl- 
edge, called  a  witness,  who  testified  that,  before 


the  debtor  was  in  failing  circumstances,  he  heard 
him  speak  of  exchanging  horses  with  the  plain- 
tiff. It  was  held,  that  this  evidence  was  aidmis- 
sible,  as  tending  to  show  that  tlie  debtor  had 
talked  of  selling,  and  his  son  of  buying,  and  the 
plaintiff  df  exchanging,  before  the  failure.  Riee 
V.  Bancroft,  11  Pick.  469.  It  was  held,  also, 
that,  although  the  debtor  himself  was  a  witness, 
yet  that  the  feet  above  mentioned,  being  an  inde- 
pendent fact,  not  introduced  with  a  view  to  im- 
peach or  contradict  the  debtor's  testimony,  mi^ht 
be  proved  by  any  competent  witness,  and  that 
without  first  inquiring  of  the  debtor,  t^.  But, 
in  the  same  case,  where  the  witness  went  fur- 
ther, and  testified  as  to  what  the  debtor  alleged 
that  the  plaintiff  said,  it  was  held  to  be  hearsay 
evidence,  and  inadmissible,  ib. 

1936.  In  trespass  for  injuring  property,  if  the 
plaintiff  introduces  witnesses  to  prove  that  the 
defendants  are  his  enemies,  and  had  threatened 
to  injure  his  property,  the  defendants  may  in 
troduce  repellent  testimony,  to  show  that  the 
plaintiff  had  other  enemies  who  had  made 
similar   threats.     Logan    v.   Steele,  3  Bibb,  230. 

1937.  To  impeach  the  title  of  the  demandant 
in  a  writ  of  entry,  on  the  ground  of  fraud,  evi- 
dence of  the  fraudulent  intent  of  his  grantor,  in 
the  conveyance  of  other  lands  to  another  per- 
son, at  a  prior  time,  though  with  the  connivance 
of  the  demandant,  who  was  his  brother-in-law,  is 
not  admissible.  Flagg  v.  WUUngton,  6  Greenl 
386. 

1938.  In  an  action  of  assumpsit,  for  use  and 
occupation,  where  an  express  promise  to  pay 
rent  is  shown,  the  defendant  cannot  be  permitted 
to  offer  evidence  tending  to  controvert  the  title 
of  the  plaintiff.   Hill  v.  Boutell,  3  N.  Hamp.  502 

1939.  A  deed  given  by  the  defendant  in  eject- 
ment, after  the  commencement  of  the  suit,  is 
admissible  to  support  a  witness  whose  testimony 
had  been  impeached.  Richardson  v.  Stewart^  4 
Binn.  198.  Unless  the  opposite  party  require  it, 
the  counsel  need  not  explain  the  object  of  the 
testimony  he  proposes  to  introduce,  tb.  * 

1940.  In  trespass  quare  clauSum,  the  title  be- 
ing in  question,  the  declarations  of  a  person  in 
actual  occupation  of  the  land,  made  at  the  time 
of  such  occupation,  that  he  held  the  land  under 
one  from  whom  the  defendant  derived  title,  and 
that  he  was  to  deliver  him  part  of  the  produce, 
was  held  admissible  evidence  to  repel  the  plain- 
tiff's claim  of  title  by  adverse  possession.  Wil- 
liams V.  Ensign,  4  Conn.  456. 

1941.  On  trial  of  the  prisoner  for  the  murder 
of  his  wife,  in  the  absence  of  direct  evidence, 
proof  of  an  adulterous  intercourse  between  the 
prisoner  and  another  woman  is  admissible,  to 
repel  the  presumption  of  innocence  arisin^r  from 
the  conjugal  relation.  State  v.  Watians,  9 
Conn.  47. 

1942.  Where  chattels  had  been  sold  and  deliv- 
ered, their  being  returned  to  the  vendor  imme- 
diately after  delivery  to  the  vendee,  and  remain* 
inf  in  the  vendor's  possession,  is  not  conclasive 
evidence  of  fraud ;  and  where,  in  such  a  case,  parol 
evidence  had  been  introduced  bv  the  defendant 
to  establish  fraud,  all  kinds  of  evidence  were  ad- 
missible to  show  the  true  nature  of  the  transmc 
tion.     Fletcher  v.  Willard,  14  Pick.  464. 

1943.  If  the  certificate  of  the  survey  of  a  Tea- 
sel be  read,  for  the  purpose  of  proving  that  a 
survey  and  condemnation  of  the  vessel  had  ta- 
ken place,  and  to  prove  no  other  feet  stated  in 
it,  the  party  who,  for  this  purpose  only,  gave  it 
in  evidence,  will  not  be  thereby  prevented  from 
impeaching  the  credit  of  the  surveyors  whoce 
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depositiont  have  been  read.     Watson  ▼.  The  Ins, 
Co.  of  ITortk  America^  2  Wash.  C.  C.  480. 

1^M4.  Where  the  teller  of  a  bank  was  called 
ai  a  witness  for  a  party,  to  prove  the  correctness 
of  his  entry,  it  was  held,  that  be  might  be  asked, 
on  cross-examination,  *^  whether  he  was  not  in 
the  constant  habit  of  making  mistakes."  JIfe- 
ckanies  Bank  y.  Smithy  19  Johns.  115. 

1945.  Though  parties  and  priries  are  estopped 
from  contradicting  a  written  instrument  by  parol 
proof,  the  rule  does  not  apply  to  strangers  who 
baye  an  interest  in  knowing  the  real  truth  of  the 
case.  Overseers  of  Ano  Berlin  v  Overseers  of 
Jforteick^  10  Johns.  229. 

1946.  Where  plaintiff  in  ejectment  relies  on  a 
deed,  of  which  he  alleges  the  consideration  to 
haye  been  a  liability  of  the  grantee  for  the 
grantor,  defendant,  to  negative  such  considera- 
tion, may  show  subsequent  deeds  between  the 
parties  to  have  been  without  consideration.  Oib- 
son  y.  Seymour^  3  Verm.  565. 

1947.  Evidence  to  explain  a  transaction  which 
had  come  out  of  the  defendant's  testimony  was 
allowed ;  and  the  plaintiffs  were  permitted,  after 
their  testimony  in  chief  was  closed,  to  examine 
witnesses  to  repel  an  argument  which  might  be 
drawn  from  the  statements  of  the  defendant's 
witnesses.     GUpins  v.  Consequa^  Pet.  C.  C.  85. 

1948.  In  an  action  for  money,  loaned  by  the 
plaintiffs  to  the  defendant,  to  be  paid  on  request, 
evidence  that  the  defendant  had  lent  the  plain- 
tiffs his  notes,  to  enable  them  to  raise  money  at  a 
bank,  which  had  been  discounted  for  the  plain- 
tiffs* accommodation,  and  were  not  due  at  the 
commencement  of  the  action,  was  held  to  be 
inadmissible  to  defeat  the  plaintiffs'  right  of 
recovery.     Hinsdale  v.  Eells^  3  Conn.  377. 

1949.  In  an  action  on  the  case  against  the 
master  of  a  ship,  for  leaving  the  plamtiff,  who 
was  a  seaman,  on  a  desolate  island  in  the  South 
Sea,  the  defendant  proved  that  he  commanded 
the  plaintiff  to  leave  the  island  and  come  on 
board  the  ship,  which  he  refused  to  do.  The 
plaintiff  then  offered  to  prove  instances  of  abuse 
of  the  crew  by  the  inferior  officers  of  the  ship, 
to  show  that  he  had  fears  of  ill  usage.  Held, 
that  such  evidence  was  inadmissible,  as  not 
tending  to  prove  his  declaration.  Bennett  v. 
Howard^  3  Day,  219. 

1950.  Where  debtors  transferred  property  in 
trust  for  the  benefit  of  creditors,  who  agreed  to 
accept  their  respective  proportions  of  the  estate 
conveyed,  and  in  consideration  thereof  released 
the  debtors  fh>m  all  liability,  in  an  action  by  one 
of  the  creditors  against  the  debtors,  it  was  held, 
that  it  was  not  competent  for  the  plaintiff  to  show, 
in  order  to  avoid  the  release,  that  one  of  the  de- 
fendants had  represented  to  the  witness,  who  was 
one  of  the  creditors,  that  the  creditors  generally 
had  consented  to  sign  the  release,  and  tiiat  he  (the 
witness)  had  executed  it  under  that  impression  ; 
or  that  one  of  the  creditors  had  refused  to  exe- 
cute the  release,  and  the  defendants,  in  order  to 
todnee  him  to  sign  it,  had  secretly  agreed  to  pay 
him,  aJid  did  pay  him,  without  the  knowledge  of 
the  other  creditors,  an  additional  consideration. 
Snch  evidence  does  not  establish  any  fraud. 
SmiA  V.  Sione,  4  Oill  &  Johns.  310. 

1951.  It  is  competent  evidence  to  rebut  the 
presumption  of  a  grant,  from  the  uninterrupted 
use  of  a  way  through  the  close  of  another  for 
more  than  SN)  years,  that  the  owner  of  the  close 
had  within  the  20  years  ploughed  up  the  way, 
declaring  that  the  person  claiming  the  use  had 
no  right,  although  such  person  was  not  present. 
Barker  v.  CUrk^  4  N.  Hamp.  880. 
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1952.  A  demandant  in  a  writ  of  entry,  who 
claimed  the  land  under  an  ancient  grant  to  one 
S.  H.,  in  order  to  show  that  the  land  demanded 
was  the  land  granted  to  S.  H.,  showed  in  evidence 
grants  by  S.  H.  to  divers  persons,  who  entered 
and  built  mills  upon  the  demanded  premises ;  it 
was  held  to  be  competent  for  the  tenant  to  rebut 
this  evidence,  by  showing  that  some  of  S.  H.*s 
grantees,  who  entered  as  aforesaid,  abandoned 
the  demanded  premises,  declaring  that  they  did 
it  because  the  owner  refused  to  convey  the  land 
to  them.     Downs  v.  Lynuin,  3  N.  Hamp.  466. 

1953.  Where  the  plaintiff,  in  an  action  of  book 
debt,  for  the  purpose  of  discrediting  the  plain- 
tiff's account,  ofl&red  evidence  to  show  that  the 
defendant  was  generally  reputed  to  keep  inaccu* 
rate,  false,  and  fraudulent  accounto,  and  that  the 
doiendant's  books,  kept  by  him,  were  generally 
reputed  to  be  inaccurate,  false,  and  fraudulent, 
and  below  par  for  carefulness,  integrity,  and 
truth ;  it  was  held,  that  such  evidence  was  inad- 
missible.   Roberts  v.  EUstoortk,  11  Conn.  290. 

1954.  In  assumpsit  for  groods  sold  and  deliv* 
ered,  an  account  of  which  was  annexed  to  the 
writ,  the  defendant  pleaded,  in  bar,  a  former 
judgment  recovered  by  the  plaintiff  against  him, 
upon  a  writ  containing,  among  other  eounte,  a 
general  count  for  goods  sold  and  delivered, 
which  might  have  embraced  the  claim  which 
was  the  subject  of  the  subsequent  action.  It 
was  held,  that  the  record  of  the  former  judgment 
was  only  prima  facie  evidence  of  a  prior  adju- 
dication of  such  claim ;  and  that  evidence  ali- 
unde was  admissible  to  prove  that  such  claim 
had  not  been  considered  and  determined  in  the 
prior  action.     Bridge  v.  Chray,  14  Pick.  55. 

1955.  Where  one  defendant  produoed  in  evi- 
dence a  letter  from  his  co-defendant  to  the 
plaintiff,  it  was  held,  that  the  plaintiff  miffht 
give  in  evidence  the  written  declarations  of  that 
co-defendant,  to  discredit  the  letter.  Riggs  v. 
Lindsay^  7  Cranch,  500. 

1956.  In  assumpsit  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendante,  on  an  ex- 
ecution, the  plaintiff  claimed  that  it  was  paid  on 
the  credit  of  the  defendante,  and  at  their  request, 
and  offered  direct  testimony  to  this  point.  To 
rebut  this,  and  to  show  that  the  money  was  paid 
on  the  credit  of  the  plaintiff's  son  alone,  the 
defendante  offered  evidence  to  show  that  the 
plaintiff's  son  was  one  of  the  execution  debtors, 
and  the  agent  of  all  of  them,  and  that  he  had  in 
his  hand  a  tbnd,  received  from  them,  to  satisfy 
the  execution;  and  that  the  defendante  were 
poor,  and  unable  to  pay  any  part  of  it.  It  was 
held,  that  this  evidence  was  inadmissible,  as  af- 
fording no  presumption  of  the  fact  to  be  proved, 
and  as  leading  to  endless  inquiries.  Wheeler  v. 
Packer,  4  Conn.  102. 

1957.  On  the  trial  of  a  petition  for  divorce,  by 
the  husband  against  the  wife,  on  the  ground  of 
adultery  committed  by  her  with  A,  the  petitioner 
proved  that  the  respondent  had  been  round  in  a 
situation  with  A  which  fVimished  presumptive 
evidence  of  her  guilt.  The  respondent  claimed 
that  she  had  been  lured  into  such  situation  by 
A,  acting  in  collusion  with  her  husband ;  and  to 
prove  such  collusion,  and  to  repel  the  presump- 
tion against  it,  arising  from  the  marriage  relation, 
she  offered  evidence  of  repeated  acts  of  unkind 
ness  on  the  part  of  the  petitioner  towards  her, 
manifesting  an  aversion  to  her.  It  was  held,  thai 
such  -evidence  was  inadmissible  for  either  pur- 
pose for  which  it  was  offered.  Austin  r.Atistint 
10  Conn.  291. 

1968.  On  the  quMtioa  ef  the  idsntity  of  • 
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negro  slave,  the  pluntiff  gave  evidence  that  his 
■lave  spoke  French,  and  that  the  one  in  question 
spoke  French,  and  described  her  as  of  the  An- 
gola nation :  the  defendant  was  allowed  to  prove 
that  the  slave  in  question  spoke  Coromantee. 
Martin  v.  Maverieky  1  M'Cord,  24. 

1959.  In  an  action  on  a  single  bill  for  the  pur- 
chase of  land,  the  defendant  having  given  in  evi- 
dence a  right  of  dower  outstanding,  Uie  plaintiffs 
ma^  show  that  such  right  has  been  released  by 
an  instrument  bearing  date  after  the  commence- 
ment of  the  action.  Hart  v.  Porter,  5  S.  &  R. 
dOl. 

1960.  In  trespass  for  taking  the  plaintiff's 
vessel,  the  plaintiff  established  his  title  by  a  de- 
cree of  the  district  court  of  the  United  States, 
passed  on  the  3d  of  November.  It  was  held, 
that  a  judgment  of  a  state  court,  rendered  on  a 
subsequent  dav,  though  bearing  on  the  question 
of  title,  was  of  no  avail  to  counteract  the  plain- 
tiff's evidence.     Denison  v.  Hyde,  6  Conn.  508. 

1961.  In  an  action  on  the  case  against  an 
officer,  for  a  defective  levy  of  an  execution  on 
land,  it  is  competent  for  the  defendant  to  show 
that  the  debtor,  at  the  time  of  the  levy,  bad  no 
title  to  such  land.     FUck  v.  Smith,  9  Conn.  42. 

1962.  An  account  of  sales  of  an  entire  cargo 
cannot  be  given  in  evidence,  where  the  interest 
of  the  party  against  whom  it  is  offered  was  sep- 
arate and  not  joint,  it  not  being  intended  to  im- 
peach the  sales  of  such  party's  separate  interest. 
GUpins  V.  Cansequa,  Pet.  C.  C.  85. 

1963.  In  an  action  of  assumpsit  by  A,  claiming 
to  be  proprietor  of  a  **  Grore  scrip,"  against  B,  C, 
and  D,  who  had  received  money  for  the  use  of 
the  proprietors,  the  defendants  cannot  give  in 
evidence  a  receipt  of  the  plaintiff  and  another 
person  for  such  scrip,  "  to  account  with  the 
company,"  to  prove  that  the  plaintiff  is  not  a 
proprietor.    Root  v.  Bull,  3  Day,  227. 

1964.  In  case  of  an  executory  agreement  in 
writing,  not  under  seal,  evidence  is  admissible 
to  show  that,  before  breach,  the  agreement  was 
discharged  and  abandoned  by  a  subsequent  un- 
written agreement,  as  well  when  the  original 
agreement  is  required .  to  be  in  writing  by  the 
statute  of  frauds,  as  where  it  is  not.  Buel  v. 
MUler,  4  N.  Hamp.  196. 

1965.  In  an  action  against  the  defendant  for 
rent  of  land,  the  plaintiff  may  introduce  in  evi- 
dence writings  signed  by  the  defendant  given  as 
leases  of  the  land,  during  the  life  of  the  plaintiff, 
though  not  executed  so  as  to  transfer  a  title  or 
mterest  in  the  land,  to  show  that  the  defendant, 
and  others  under  him,  occupied  the  land  by  per- 
mission of  the  plaintiff.  Cornwall  v.  Hoyt,  7 
Conn.  420. 

1966.  In  an  action  by  husband  and  wife  against 
a  physician  for  mal-practice,  in  attempting  to 
deliver  the  wife  of  a  child,  it  was  averred,  *'  that 
the  defendant  ignorantly,  unskilfully,  and  neg- 
ligently, omitted  to  deliver  B  for  two  days,"  and 
"  that  the  defendant  did  so  ignorantly,  unskil- 
fully, and  wickedly  behave  himself,  tliat  B  suf- 
fered great  and  unnecessary  pain,"  d&c.,  ^*and 
received  lasting  and  irreparable  injuries  and 
wounds."  It  was  held,  that  such  allegations 
were  sufficiently  distinct  and  explicit,  and  that 
particular  acts  of  misconduct  might  be  given  in 
evidence,  to  sustain  such  allegations,  and  that  it 
was  competent  for  the  plaintiffs  to  show  by 
what  means  such  injuries  and  wounds  were  re- 
ceived. Grannis  v.  ^ram£«n,  5  Day,  260.  Held, 
also,  that  evidence  of  the  declaration  of  the  de- 
fendant, that  the  cause  of  his  difficulty  was 
owing  to  the    plaintiff's  having  the  venereal 


disease,  (it  being  proved  that  she  had  not  such 
disease,)  was  admissible  only,  however,  for  the 
purpose  of  showing  the  ignorance  of  C  as  to  the 
true  state  of  the  case.  i^.  Held,  also,  that  it 
was  competent  for  the  plaintiff  to  show  that 
the  defendant  was  not  a  regularly -bred  physician 
and  surgeon,  for  the  purpose  of  rebutting  evi- 
dence introduced  by  him  to  support  his  general 
professional  character,  ib. 

1967.  In  a  suit  for  the  recovery  of  property, 
purchased  at  a  constable's  sale,  under  an  execu- 
tion on  a  justice's  judgment,  rendered  in  a  cause 
commenced  by  attachment,  evidence  that  a  copy 
of  the  attachment  was  not  left  at  the  last  place 
of  abode  of  the  defendant  is  not  admissible. 
Case  V.  Re^^eUk,  7  Wend.  398. 

(d.)  Conclusiveness. 

1968.  The  court  cannot  determine  the  weight 
of  evidence,  but  only  its  tendency.  WisuHiUy. 
Ross,  4  Port.  321. 

1969.  The  weight  of  testimony  to  establish 
any  fact  is  a  question  belonging  exclusively  to 
the  jury,  unless  it  is  withdrawn  from  their  de- 
termination by  a  demurrer  to  evidence.  Hard" 
away  v.  Manson,  2  Munf.  230. 

1970.  An  instruction  by  the  court,  that  the 
facts  proved  are  not  conclusive  evidence,  does 
not  amount  to  an  instruction  as  to  the  weight  of 
evidence.     Dabney  v.  Taliaferro,  4  Rand.  256. 

1971.  To  warrant  an  unqualified  direction  to 
a  jury,  in  favor  of  one  part^  or  the  other,  the 
evidence  must  either  be  undisputed,  or  the  pre- 
ponderance so  decided,  that  a  verdict  against  it 
would  be  set  aside,  and  a  new  trial  granted. 
Rich  V.  Rich,  16  Wend.  663. 

1972.  In  an  attachment  cause,  in  Maryland, 
upon  a  short  note,  in  assumpsit,  the  plaintiff 
proved  a  single  bill  of  the  debtor  as  his  cause  of 
action,  and  proposed  to  prove  to  the  jury,  that 
the  instrument  of  writing  in  question  was  exe- 
cuted in  Virginia,  for  the  purpose  of  showing 
that,  by  the  laws  of  that  state,  a  single  bill  was 
not  a  specialty.  Held,  that  such  evidence  was 
exclusively  for  the  court,  and  could  not  go  to 
the  jury.  Trasher  v.  Everhart,  3  Gill  6l  Johns. 
234. 

1973.  Words  used  by  one  person  are  not  evi- 
dence against  another,  unless  they  are  engaged  in 
a  common  occupation,  and  then  they  are  not  con- 
clusive.    Commonwealth  v.  Eberle,  3  S.  dt  R.  9. 

1974.  A  statement,  by  a  witness,  of  what  **he 
understood,"  not  stating  from  whom  he  under- 
stood it,  is  too  indefinite  for  the  foundation  of  a 
verdict.    Jones  v.  Childs,  2  Dana,  25. 

1975.  The  mere  admission  of  a  ^^debt,"  is  not 
sufficient  to  charge  the  defendant  with  the  whole 
demand  of  the  plaintiff,  but  the  amount  must  be 
proved.     Q^arles  v.  Littlepage,  2  H.  &  M.  401. 

1976.  The  bare  acknowledgment  of  a  debt, 
wit&out  mentioning  any  particular  amount,  will 
not  authorize  a  jury  to  give  a  verdict  for  a 
specific  sumj  but  a  sufficient  acknowledgment 
may  be  made  not  in  dollars  and  cents.  Douglass 
V.  bavif,  2  M'Cord,  219. 

1977.  Proof  of  a  defendant's  say  ing,  when  the 
writ  was  served  on  him,  that  it  was  a  just  debt, 
and  that  he  would  pay  it  before  he  lefl  town, 
is  too  vague  for  a  jury  to  found  a  verdict  on, 
if  no  sum  certain  was  mentioned.  Harrison  v. 
JIf  Kinney,  2  Bav,  412. 

1978.  A  contession  of  the  defendant,  that  he 
had  been  served  with  a  subpcena,  is  not  suffi- 
cient evidence  of  that  fact.  Hasbrouck  v.  Baker^ 
10  Johns  248. 

1979.  A  promised  in  writing,  on  the  back  of  a 
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promiMory  note  held  by  B,  to  pay  him  the 
amouBt  of  the  not«  if  not  collected  from  the 
maker,  hut  the  consideration  of  the  promise  was 
not  specified  in  the  written  promise.  Held,  that, 
in  a  suit  bj  B  against  A  on  the  promise,  the  wri- 
ting signed  by  A  was  legal  evidence ;  but  qwtre  — 
whether  it  was  sufficient  of  itself  to  support  the 
action.     JfCosky  v.  Dewing^  3  Blackf.  145. 

1980.  Bepresentations  made  by  a  party  to 
another  person,  with  a  view  to  gain  credit  or  ad- 
vantage, are  admissible  in  evidence  against  him, 
and  are  conclusive.  But  such  representations 
are  not  conclusive  against  him,  where'  there  is 
no  breach  of  good  faith  in  receding  from  them. 
Tufts  V.  Hayes,  5  N.  Hamp.  452. 

1981.  Becital,  in  a  statute,  of  a  previous  grant 
by  the  state,  is  sufficient  evidence  of  such  grant 
as  against  the  state.  Lord  v.  Bijreloto^  8  verm. 
460.  * 

1982.  The  recital,  in  a  deed  made  under  an 
order  for  partition,  of  the  term  when  the  order 
is  made,  is  not  conclusive  as  to  that  fact,  but 
may  be  explained  by  other  evidence.  Glover  v. 
Ai#n,  6  Ham.  255. 

1983.  The  mere  existence  of  a  previous  patent 
or  specification  of  an  improvement  is  not  suffi- 
cient to  establish  the  fact  of  fraud  in  a  subse- 
quent patentee  of  a  similar  improvement :  actual 
knowledge  of  it  must  be  proved.  Delano  v. 
SeoU,  Gilpin,  489. 

1984.  A  certificate  of  the  magistrates,  that  the 
creditor  has  been  duly  notified,  under  the  act 
for  the  relief  of  poor  debtors,  is  not  conclusive 
evidence,  or  even  competent  to  go  to  the  jury 
to  prove  the  fact  of  notice.  Flanders  v.  Thomp- 
son, 2  N.  Hamp.  421. 

1985.  The  certificate  of  the  proof  or  acknowl- 
edgment of  a  deed,  taken  before  a  judge,  being 
necessarily  ex  parte,  is  not  conclusive ;  but  the 
party  affected  by  the  deed  may  contest  its 
validity,  and  the  force  and  effect  of  the  formal 
proofs.    Jackson  v.  Schoontnaker,  4  Johns.  161. 

1986.  The  official  certificate  or  stamp  of  a 
government  inspector,  appointed  under  the 
New  York  inspection  laws,  is  not  conclusive  evi- 
dence that  the  article  stamped  is  of  the  quality 
denoted  by  the  stamp ;  it  may  be  shown  to  be 
of  a  different  quality.  Clintsman  v.  JfortArop,  8 
Cow.  45. 

1987.  The  Virginia  sUtute  of  1796,  expressly 
recognizing  the  proceedings  of  the  commis- 
sioners prior  to  that  time  relative  to  the  Illinois 
grant,  is  sufficient  evidence  of  the  previous 
transfer  of  title  b^  that  state  to  the  commissioners 
in  conformity  with  her  laws.  Henthom  v.  Doe, 
d.  Shegkerd,  1  Blackf.  157. 

1988.  The  report  of  a  survey,  made  upon  an 
examination  of  a  vessel,  for  the  purpose  of 
ascertaining  her  situation  after  a  disaiUer,  in  a 
foreign  port,  is  not  evidence  of  the  facta  stated 
in  it,  but  only  that  such  survey  was  made. 
WaUon  V.  The  Ins,  Co,  of  fforth  America^  2 
Wash.  C.  C.  152. 

1989.  The  report  of  the  commissioner  under 
the  resolve  of  Maine,  of  March  3,  1803,  respect- 
ing the  townships  assigned  to  Oeneral  Knox  and 
others,  is  conclusive  evidence,  against  all  per- 
sons, as  to  the  occupancy  by  actual  settlers  of 
the  lots  therein  mentioned.  Bussey  v.  Luce,  2 
Greenl.  367. 

1990.  The  book  of  selectmen,  containing  the 
invoice  of  the  inhabitants  of  a  town,  and  the 
assessment  against  them  for  each  year,  is  not 
conclusive  evidence  of  the  assessment  of  such 
individual.     Wakefield  v.  Alton,  3  N.  Hamp.  378. 

1991.  A  person  leaving  pqe  religious  society. 


and  joining  another,  files  with  the  clerk  of  the 
society  left  a  certificate  of  the  fact,  under  the 
hand  of  the  clerk  of  the  society  which  he  elects 
to  join.  This  is  conclusive  evidence  of  his 
having  ceased  to  be  a  member  of  the  former 
society.     Gage  v.  Currier,  4  Pick.  399. 

1992.  In  an  action  for  freedom,  a  former  ver- 
dict, finding  the  mother  of  the  pluntiff  to  be 
a  slave,  is  conclusive  evidence  between  the 
plaintiff  and  one  claiming  under  the  defendant 
in  the  former  suit.  SheUon  v.  Barhour,  2  Wash. 
64. 

1993.  In  a  complaint  by  a  turnpike  company 
against  a  town,  for  the  repair  of  the  bridges  on 
the  company's  road,  it  was  held,  that  two  former 
complaints  between  the  same  parties  for  the 
repair  of  the  same  bridges,  in  which  the  court 
found  it  the  duty  of  the  town  to  keep  the  bridges 
in  repair,  were  conclusive  evidence  of  the  duty 
of  the  town  to  repair  and  maintain  the  bridges. 
Canaan  y.  Turnpike  Co.  1  Conn.  1. 

1994.  The  dismission  of  a  bill,  in  a  court  of 
chancery,  is  not  conclusive  against  the  com- 
plainant in  a  court  Oi*  law,  though  the  subject- 
matter  of  the  bill  and  t^e  suit  may  be  the  same. 
Wright  V.  Deklyne,  Pet.  C.  C.  199. 

1995.  The  return  of  commissioners,  upon  an 
estate  represented  as  insolvent,  is  conclusive 
against  creditors.  Canon  v.  Abbot,  1  Root, 
251. 

1996.  The  disallowance  of  a  claim,  before  the 
commissioners  of  an  insolvent  estate,  is  final  and 
conclusive  as  to  the  creditor.  Cadwdl  v.  Smithy 
2  Root,  187. 

1997.  The  decree  of  a  court  of  probate,  estab- 
lishing a  will  containing  a  devise  of  real  estate, 
is  conclusive  upon  the  heirs  of  the  devisor  until 
set  aside  upon  appeal.  Judson  v.  Lake,  3  Day, 
318. 

1998.  A  decree  of  the  judge  of  probate,  not 
appealed  from,  in  a  matter  or  which  he  has  ju- 
risdiction, is  conclusive  upon  all  persons.  Pot- 
ter  V.  Webb,  2  Greenl.  257. 

1999.  A  verdict,  on  which  a  judgment  is  ren- 
dered, is  conclusive  evidence  in  any  subsequent 
suit  between  the  same  parties,  or  their  privies, 
the  same  point  being  in  question,  though  the 
lands,  or  other  things  in  controversy,  be  not  the 
same.     Preston  v.  Harvey,  2  H.  &-  M.  55. 

2000.  In  trespass,  by  the  owner  of  a  vessel 
against  the  collector,  for  an  illegal  seizure,  a 
sentence  of  restitution  of  such  vessel,  in  the 
district  court  of  the  United  States,  was  held 
conclusive  evidence  of  the  illegality  of  such 
seizure.     Hoyt  v.  Gelston,  13  Johns.  141,  561. 

2001.  A  former  decree  of  a  district  court  of 
the  United  States,  in  another  state,  in  which  the 
title  in  controversy  was  directly  decided  be- 
tween the  same  parties,  is  conclusive  evidence 
of  such  title,  as  established  by  such  decree ;  and 
if  the  nature  of  the  title,  and  the  manner  in 
which  it  was  acquired,  were  in  issue,  the  decree 
is  conclusive  on  those  points.  Denison  v.  Hyde, 
6  Conn.  508.  Therefore,  where  the  plaintiff, 
in  a  libel,  alleged  a  title  to  a  vessel  by  virtue 
of  certain  conveyances  in  January  and  Febru- 
ary, which  the  defendant  denied,  and  the  decree 
found  a  title  in  the  plaintiff,  at  the  time  of  filing 
his  bill  in  the  August  following,  by  virtue  tf 
those  conveyances,  it  was  held,  in  a  subsequent 
suit  between  the  same  parties,  that  such  decree 
was  conclusive  evidence  of  title  in  the  plaintiff, 
at  an  intermediate  point  of  time.  ih. 

2002.  The  judgment  of  a  prize-court  is  not 
conclusive  evidence  in  the  state  courts,  unless 
it  had  jurisdiction  of  the  subject-matter;  andi 
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whether  it  had  or  not,  the  state  courts  may  de- 
cide.   SUeum  T.  Wheeler^  1  Conn.  429. 

2003.  A  aentence  of  condemnation,  bj  a  com- 
petent court,  having  jurisdiction  over  the  sub- 
ject-matter  of  its  judgment,  is  conclusive  as  to 
the  title  of  the  thing  claimed  under  it.  Ros^  v. 
Himely^  i  Cranch,  241. 

2004.  A  foreign  sentence  of  condemnation,  as 

{[ood  prise,  is  not  conclusive  evidence  that  the 
egal  title  to  the  property  was  not  in  a  subject  of 
a  neutral  nation.  Mal^y  v.  Skattuck^  3  Cranch, 
458. 

2005.  The  judgment  of  a  foreign  court  of  ad- 
miralty is  not  conclusive  that  the  property  and 
owners  are  enemies,  in  a  suit  between  the  un- 
derwriters and  the  insured.  Bcurkt  v.  Grait- 
herrv^  Gilmer,  16. 

2(!06.  The  sentence  of  a  foreign  court  of  ad- 
miralty, condemning  a  vessel  for  breach  of 
blockade,  is  conclusive  evidence  of  that  fact  in 
an  action  on  the  policy  of  insurance.  Crondton 
T.  Ltonard^  4  Cranch,  434. 

2007.  In  an  action  on  a  policy  of  insurance, 
a  condemnation  of  the  property  insured,  by  a 
foreign  court  of  vice-admiralty,  as  property  of 
the  enemies  of  that  country,  is  conclusive  evi- 
dence of  the  breach  of  warranty  of  neutrality. 
Qnming  v.  Uidon  Ins.  Co.Hi.dL  M.  537. 

2008.  A  decree  of  a  foreign  court  of  admi- 
ralty, condemning  a  vessel  as  good  and  lawful 
prize,  without  assigning  the  grounds  of  that  de- 
cision, is  not  conclusive  evidence,  in  an  action 
on  a  policy  of  insurance,  of  the  violation  of  the 
warranty  of  neutrality.  Bailey  v.  S.  C.  Ins.  Co. 
Const.  Rep.  381. 

2009.  The  sentence  of  an  admiralty  court  is 
not  conclusive  where  it  is  too  ambiguous  and 
obscure  to  enable  the  court  to  ascertain,  with 
sufficient  precision,  on  what  ground  the  decree 
was  founded.  Gray  v.  Swan^  1  Har.  6l  J. 
142. 

2010.  The  date  of  a  writ  is  not  conclusive  evi- 
dence of  the  time  when  it  was  sued  out,  so  as  to 
affect  a  plea  of  the  statute  of  limitations.  John- 
son V.  FarweU,  7  Greenl.  370. 

2011.  The  date  attached  to  an  officer's  return 
is  not  to  be  taken  as  evidence  that  the  notice 
was  given  on  the  day  of  the  date,  where  that 
would  be  inconsistent  with  the  return  itself. 
Thayer  v.  Steams,  1  Pick.  109. 

2012.  An  officer's  return,  that  he  cannot  find 
the  debtor,  is  conclusive  evidence  of  the  avoid- 
ance of  the  debtor,  in  an  action  against  the  bail. 
Winchdl  v.  StUes,  15  Mass.  230.  Stevens  v.  Big* 
elow,  12  Mass.  434. 

2013.  A  legal  and  sufficient  return  by  an  of- 
ficer upon  a  precept,  which  he  had  authority  to 
serve,  is  conclusive  evidence  in  that  suit  as  to 
the  facts  returned.  Slayton  v.  Chester,  4  Mass. 
478.  BoU  V.  BumeU,  9  Mass.  96.  Estahrook  v. 
Hapgood,  10  Mass.  313.  BoU  v.  Bumell,  11 
Mass.  163.  Bean  v.  Parker,  17  Mass.  591. 
Thayer  v.  Steams,  1  Pick.  109.  So  his  return 
on  an  execution  is  conclusive  between  the  par- 
ties and  tho»e  claiming  under  them,  but  not  as 
to  others.  Bott  v.  Bumell,  11  Mass.  163.  Bos- 
ton V.  TUeston,  11  Mass.  468.  Lawrence  v.  Pond, 
17  Mass.  433.  WhUaker  v.  Sumnsr,  7  Pick. 
551. 

2014.  An  officer's  return,  on  a  precept,  that 
he  has  attached  personal  property,  is  not  con- 
clusive evidence  of  the  taking,  in  an  action 
against  him  by  the  owner  Boynton  v.  WiUard, 
10  Pick.  166. 

2015.  In  scire  facias  against  the  indorscr  of  a 
writ,  th0  sb^xiff '■  retom,  that  he  could  find  no 


property  of  the  original  defendant  withm  hif 

precinct,  is  not  conclusive  evidence  of  his  ina- 
bility to  pay.  PdUster  v.  LUile^  6  Greenl. 
350. 

2016.  In  an  action  of  the  case,  brought  under 
the  Vermont  statute  for  mesne  profits  smce  levy 
of  execution,  the  execution  debttf  is  not  conclu- 
ded by  the  levy  from  showing,  in  defence,  ad- 
verse possession  in  a  third  person  at  the  time  of 
the  levy  and  thereafter.  Bowne  v.  Graham^  8 
Tyler,  418. 

2017.  Where  the  only  evidence  of  a  former 
action,  pleaded  in  bar,  was  the  statement  of  tho 
justice  of  the  peace  before  whom  the  proceed- 
ings were  haa,  to  the  jury,  it  was  held,  that 
the  statement  was  not  legal  evidence ;  but  that, 
not  being  objected  to,  the  plaintiff  was  con- 
cluded by  it.  Lawrence  v.  Houghton,  5  Johns. 
129.  But  if  objected  to  at  the  time,  it  is  good 
ground  of  reversal.  White  v.  Hawn,  5  Johns. 
351. 

2018.  The  bond  and  the  sheriff's  retnm  are 
conclusive  as  to  the  fact  of  who  was  purchaser 
at  a  sale  under  execution ;  and  evidence  tend- 
ing to  show  that  another  was,  or  the  person 
there  stated  to  be  the  purchaser  was  not,  i« 
inadmissible,  on  a  motion  to  set  aside  the  sale. 
Small  V.  Hogden,  1  Litt.  16. 

2019.  If  a  dealer  with  a  bank  sends  his  bank 
book  with  money  to  be  deposited,  and  the  clerk 
enters  the  amount  to  his  credit  in  such  book,  at 
the  time  the  deposit  is  made,  it  is  conclusive 
on  the  bank.  Manhattan  Company  v.  Lydig,  4 
Johns.  377.  Aliter,  if  the  deposit  is  first  made, 
and  the  entry  is  afterwards  copied  from  the 
leger.  ih, 

2020.  The  fact,  that  a  person  injured  by  a  de- 
fect in  the  highway  knew  of  such  defect,  is  not 
conclusive  evidence  of  negligence;  and  hie 
omission  to  give  notice  of  it  to  the  town  will 
not  remove  its  liability  for  his  injury.  Reed  v. 
Jforthfidd,  13  Pick.  94. 

2021.  The  price  agreed  upon  (in  a  written 
agreement)  for  merchandise,  is  conclusive  evi- 
dence of  its  value  where  fraud  is  not  alleged. 
Coureier  v.  Graham,  1  Ham.  330. 

2022.  A  bill  of  lading,  stating  the  property  to 
belong  to  A  and  B,  is  not  conclusive  evidence, 
and  does  not  estop  A  from  showing  that  the 
property  belonged  to  another.  Mar.  ins.  Co.  v. 
Burden,  6  Cranch,  338. 

2023.  An  invoice  of  goods  received  by  the 
consignee,  retained  by  him,  and  not  ob- 
jected to,  and  the  truth  of  it  not  disproved,  is 
evidence  that  all  the  goods  enumerated  in  it 
were  received  by  the  consignee.  Field  v.  Moul 
son,  2  Wash.  C.  C.  155. 

2024.  A  bill  of  parcels,  stating  the  goods  as 
bought  of  D.  and  J.,  is  not  conclusive  evidence 
that  D.  and  J.  were  joint-owners  of  the  goods  ; 
but  the  real  circumstances  may  be  explained  by 
parol.     Harris  v.  Johnston,  3  Uranch,  311. 

2025.  On  the  trial  of  a  plea  of  plene  adminiS' 
travit  to  an  action  on  the  original  debt,  the  ac- 
counts passed  before  the  ordinary  by  the  admin- 
istrator, are  not  conclusive  in  favor  of  the  latter, 
but  may  be  falsified  by  common-law  evidence. 
JfevUle  V.  Robinson,  1  Bailey,  361. 

2026.  If  the  credit  side  of  an  account  is  taken 
to  charge  the  person  who  delivered  it,  the  items 
on  the  debit  side  must  be  admitted  as  proved  by 
the  account.     Morris  v.  Hurst^  1  Wash.  C.  C 
433. 

2027.  The  subscribing  of  a  party's  name  to  an 
account  current  is  not  conclusive  evidence  of 
his  indebtedness  to  the  amount  therein  statec^ 


EVIDENCE. 


293 


bnt  is  capable  of  beiD|^  rebutted  hj  other  compe- 
tent proof,    yickols  Y.  jSlsopt  6  Conn.  477. 

20d8.  In  an  action  of  trespass  against  the 
defendants  for  attaching  goods  claimed  bj  the 
plaintiJBTs,  under  a  bill  of  sale  from  the  defend- 
ants'  debtor,  alleged  to  be  withont  considera- 
tion, and  the  plaintiffs  offered  in  evidence  an 
account  between  themselves  and  such  debtor, 
held,  that  the  account  was  not  like  a  bill  of  par- 
ticulars, and  conclusive,  but  that  other  debts 
might  be  proved.  Robinson  v.  Manafidd^  13 
Pick.  139. 

2029.  It  is  not  conclusive,  against  the  maker 
of  a  note,  that  he  has  acknowledged  that  the 
signature  to  it  was  his.  Hall  v.  Hvse^  10  Mass. 
39.    SaUm  Bank  v.  Gloucester  Bank,  17  Mass.  1. 

52030.  A  receipt  denied,  and  no  evidence  of  its 
having  been  executed,  is  not  evidence  to  go  to  a 
jury.    JfeU  v.  MiUer,  2  Root,  117. 

2031.  The  return  of  an  official  bond  to  the 
principal  obligor  bv  the  postmaster-general,  for 
the  purpose  of  obtaining  an  additions  surety,  af- 
fords no  proof  that  it  had  not  been  accepted,  nor 
does  it  amount  either  to  a  surrender  or  cancel- 
ling of  it.  Postmaster- General  v.  J^orvely  Gilpin, 
106. 


IV.     Cf  the  MmissihaUy  of  different  Kinds  of 
Evidence  in  various  Cases, 

(a.)  Relevancy, 

2032.  Irrelevancy  is  sufficient  cause  for  re- 
jecting evidence.  Winlock  v.  Hardy,  4  Litt. 
272. 

8033.  Matters  irrelevant  to  the  issue  cannot 
be  received  in  evidence.  Foster  v.  Shaw,  7  S. 
&  R.  156. 

2034.  Irrelevant  paper  should  be  excluded 
from  the  jury,  if  objected  to.  Jfesbit  v.  Greg' 
ery^  7  J.  J.  Marsh.  270. 

2035.  Evidence,  to  be  excluded  from  the  jury 
because  of  irrelevancy,  should  be  clearly  irrele- 
vant.    Shannon  v.  Kinney,  1  A.  K.  Marsh.  3. 

2036.  Whatever  conduces  to  show  that  the 
claim  sued  on  has  been  settled,  is  relevant  evi- 
dence.    French  v.  Frazier,  7  J.  J.  Marsh.  425. 

2037.  Evidence  will  be  rejected  as  well  for  its 
irrelevancy  as  for  its  incompetency.  Walker  v. 
Leighton,  11  Mass.  140.  Thus  a  receipt  in  full 
of  all  demands  agunst  one  is  no  evidence  of  the 
payment  of  a  joint  demand  against  him  and  an- 
other, or  others,  ib. 

2038.  A  question  cannot  be  put  to  a  witness, 
the  relevancy  of  which  does  not  appear.  U. 
Stales  V.  Gibert,  2  Sumner,  19. 

2039.  Where,  in  the  opinion  of  the  court,  a 
paper,  offered  to  prove  a  particular  fact,  was  not 
relevant  to  that  fact,  it  was  not  permitted  to  be 
read  in  evidence.  Griffith  v.  Tunekkouser,  Pet. 
C.  C.  418. 

2040.  If  a  deed  offered  in  evidence  does  not 
appear  to  be  relevant,  and  is  objected  to  on  that 
account,  the  party  offering  it  must  show  its  rel- 
evancy.    Winloek  v.  Hardy,  4  Litt.  272. 

2041.  The  testimony  of  a  witness,  which  does 
not  conduce  to  establish  any  material  fact,  may 
be  received,  if,  in  connection  with  subsequent 
testimony,  it  becomes  material.  Bamum  v. 
BarKum,  9  Conn.  242.  Thus  a  witness,  called 
to  identify  a  paper,  testified  that  he  could  not 
say  it  was  the  same,  but  that  he  had  testified 
respecting  it  on  a  former  trial  between  the  same 
parties,  and  had  then,  at  his  house,  certain  min- 
utes by  which  he  could  identify  the  paper: 
another  witness  then  testified  that  the  paper 


was  the  same  as  that  produced  on  the  former 
trial.  The  first  witness,  having  examined  his 
minutes,  came  forward  again,  and  testified  that 
he  had  no  doubt  of  the  identity  of  the  paper :  it 
was  held,  that  the  whole  of  such  testimony, 
taken  in  connection,  was  admissible,  ib. 

2042.  If  a  question  to  a  witness  is  part  relevant 
and  part  not,  an  objection  to  it  should  be  sus- 
tained. Sodusky  v.  JifGee,  5  J.  J.  Marsh. 
621. 

2043.  In  an  action  on  a  statute,  evidence  of  a 
usage  contrary  to  its  provisions  is  irrelevant. 
SkaUuck  V.  Woods,  1  Pick.  171.  But  in  the  case 
of  contracts,  a  usage  known  to  both  parties  may 
be  given  .in  evidence,  as  tending  to  show  the 
nature  of  the  contract  between  them.  Loring  v. 
Gumey,  5  Pick.  15.  Thompson  v.  Hamilton,  12 
Pick.  425.  So  on  an  indictment  under  a  by-law 
against  fast  driving,  evidence  of  the  defendant's 
general  character  as  a  careful  driver  is  irrele- 
vant. Commomoealth  v.  Worcester,  3  Pick.  462. 
So  is  evidence  of  permission  to  drive  fast  from 
the  mayor  and  aldermen  of  the  city.  ib.  And 
whether  the  by-law  be  reasonable  or  otherwise, 
is  a  question  of  law,  and  evidence  to  that  point 
is  inadmissible,  ib. 

2044.  On  an  indictment  for  open,  gross  lewd- 
ness, and  lascivious  behavior,  evidence  of  secret 
lewdness  is  irrelevant.  Commonwealth  v.  Cat- 
lin,  1  Mass.  8. 

2045.  On  an  issue  of  the  authenticity  of  the 
signature  of  a  subscribing  witness  to  a  note,  it  is 
not  relevant  to  show  that  the  holder  had  forged 
the  signature  of  a  witness  to  another  note,  nor 
that  he  wrote  the  body  of  the  present  note. 
Keith  V.  Taylor,  3  Verm.  153. 

2046  In  Uie  case  of  contracts,  a  usage  known 
to  both  parties  may  be  given  in  evidence,  as 
tending  to  show  the  nature  of  the  contract  be- 
tween them.  Loring  v.  Gvmey,  5  Pick.  15. 
Thompson  v.  Hamilton,  12  Pick.  425. 

2047.  An  action  was  broufirht  by  one  of  two 
joint  covenantees  against  the  covenantor,  for 
fraudulently  taking  and  pleading  a  discharge 
from  the  other  covenantee,  in  an  action  against 
him  on  the  covenant,  the  other  covenantee  hav- 
ing parted  with  his  interest,  and  being  a  bank- 
rupt. The  covenant  was  to  procure  a  patent  of 
certain  lands,  or  to  return  the  money  advanced 
by  the  covenantees.  The  defendant  introduced 
evidence  tending  to  show  that  he  had  laid  out 
the  money  advanced  in  the  purchase  of  land, 
and  then  offered  a  record  of  a  court  of  chan- 
cery taking  away  from  him  the  title  of  certain 
lands.  It  was  held,  that  such  evidence  was  ir- 
relevant and  inadmissible.  Colman  v.  Woleott, 
1  Conn.  285. 

2048.  A  assigned  a  promissory  note,  executed 
to  him  by  B,  to  C,  and  C  obtained  judgment 
upon  it,  in  the  name  of  A,  and  caused  execution 
to  be  levied  on  B's  land.  C  then  brought  a  peti- 
tion in  chancery  against  A,  praying  that  the 
title  acquired  by  the  levy  might  be  vested  in 
him,  and  obtained  a  decree  for  that  purpose; 
but,  before  the  passing  of  the  decree,  A  died. 
In  an  action  of  disseizin  brought  by  C  against 
B  for  the  land,  it  was  held,  that  evidence  of  the 
fact  that  A  died  before  the  passing  of  the  decree 
was  relevant  and  admissible.  Haydoek  v.  Cobb^ 
5  Day,  527. 

2049.  Where  the  sentence  of  a  court  of  admi- 
ralty, condemning  a  vessel,  recited  that,  at  the 
date  of  the  decree,  the  port  which  such  vessel 
had  attempted  to  enter  was  blockaded,  evidence 
that,  at  the  time  of  her  capture,  such  port  was 
not  in  fkct  blockaded,  is  immaterial  a«d  irrel 
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evant,  in  an  action  upon  a  policy  of  inanrance 
to  recorer  for  a  total  loss  arising  fVom  such  con- 
demnation. Jfuuranee  Co,  ▼.  EtaUiurst^  5  Gill  &> 
Johns.  159. 

2050.  In  assumpsit,  on  a  qwnUum  meruit,  for 
services  rendered  as  an  attorney,  the  plaintiff 
offered  testimony  to  prove  that  the  defendant 
was  poor  when  the  plaintiff  engaged  in  her 
business,  so  that  his  ultimate  remuneration  de- 
pended who]Iy  on  her  recovery.  Held,  that 
such  evidence  was  irrelevant  and  inadmissible. 
Rohbins  v.  Harvey,  5  Conn.  335. 

2051.  In  an  action  against  the  defendant,  for 
not  delivering  money  to  S.,  and  taking  his  re- 
ceipt for  the  same,  according  to  agreement,  the 
defendant  claimed  that  he  had  delivered  the  re- 
ceipt to  B.,  the  plaintiff  *s  a^ent.  B.  testified 
that  he  had  frequently  called  on  H.,  in  whose 
employment  the  defendant  was,  for  such  re- 
ceipt, but  could  not  obtain  it.  To  prove  the 
payment  of  the  money,  and  to  impeach  the  tes- 
timony of  B.,  by  showing  that  the  receipt  had 
been  delivered  to  him,  the  defendant  offered  the 
testimony  of  H.,  that,  soon  afler  the  delivery  of 
the  money,  B.  called  at  the  store  of  the  witness, 
and  inquired  if  he  had  obtained  such  receipt ; 
the  witness  answered  that  he  had,  and,  taking  a 
paper  from  the  drawer,  he  gave  it  to  B.,  who 
looked  upon  it,  and  then,  without  any  remark, 
put  it  in  his  pocket-book.  The  witness  intro- 
duced this  testimony  by  saying  that  he  had  no 
knowledge  of  the  receipt  m  question,  and  sub- 
joined that  he  had  no  knowledge  of  the  hand- 
writing of  S.,  nor  of  the  contents  of  the  paper 
delivered.  Held,  thai  the  testimony  of  H.  was 
relevant  and  admissible.  Marvin  v.  Ketler,  5 
Conn.  271. 

2052.  In  an  action  on  the  case  for  fraudulently 
withdrawing,  from  the  town  clerk's  office,  a  deed 
of  land  from  A  to  the  plaintiff  and  B,  on  which 
the  town  clerk  had  entered  '^  received  for  rec- 
ord," but  which  had  not  been  recorded  at 
length,  and  then  obtaining  a  deed  of  the  same 
land  from  A  and  B,  and  procuring  it  to  he  re- 
corded, the  defendant  offered  to  prove  that  the 
plaintiff's  deed  was  without  consideration,  and 
to  defraud  creditors,  but  that  the  deed  to  him 
was  bona  fide,  and  in  satisfaction  of  a  just  debt. 
It  was  held  that  such  evidence  was  inadmissi- 
ble. Hine  v.  Robbing,  8  Conn.  342.  Held,  also, 
that  the  assent  of  B  to  such  withdrawal  consti- 
tuted no  defence,  ih, 

(b.)  Parol  Evidence. 

2053.  Parol  evidence  is  admissible  to  estab- 
lish any  fact,  except  when  written  evidence  is 
expressly  required  by  law.  Commissioners  v. 
JiUerC;  i  Rep.  Con.  Ct.  88.  Kilpatrick  v.  Van- 
diver,  2  Rep.  Con.  Ct.  341. 

2054.  Where  a  contract  must  be  in  writing  to 
render  it  binding,  parol  evidence  of  the  contents 
of  such  writing  is  inadmissible.  J^ortkrup  v. 
Jackson,  13  Wend.  85. 

2055.  Parol  evidence  is  not  admissible  where 
it  appears  that  there  is  written  evidence  to  the 
same  point  within  the  power  of  the  party  to 
produce.     Rinaldi  v.  Rives,  1  Stew.  174. 

2056.  If  a  written  warranty  exists,  an  express 
parol  warranty,  varying  from  it,  is  inadmissible. 
Smith  V.  JTCaU,  1  M'Cord,  220. 

2057.  Evidence  is  admissible  to  prove  a  new 
parol  contract,  executed,  in  place  of  a  former 
written  agreement,  upon  th6  same  subject-mat- 
ter.   HaUy,  Stewart,  5  Day,  428. 

2058.  Parol  evidence  is  not  competent  to  prove 
that  one  set  of  written  instructions  superseded 


another  set  of  written  instructions.     Dimlopy 
Munroe,  7  Cranch,  242. 

2059.  Parol  evidence  is  inadmissible  to  prove 
any  contract  different  from  the  written  agree- 
ment.    Falconer  v.  Garrison,  1  M'Cord,  209. 

2060.  Parol  evidence  is  not  admissible  to  con- 
tradict, alter,  or  vary,  a  written  instrument. 
Perrine  v.  Cheeseman,  6  Halst.  174. 

2061.  Parol  evidence  is  not  admissible  to  ex- 
plain a  written  agreement.  Bennett  v.  Hubbard^ 
Minor,  270. 

2062.  Parol  proof  is  inadmissible  to  vary  the 
terms  of  a  written  contract.  PhilUps  v.  Keener ^ 
2  Overt.  329. 

2063.  Parol  evidence  is  not  admissible  to  con- 
tradict a  written  instrument.  Kern  v.  Voorlies^ 
2  Penn.  1003. 

2064.  Parol  evidence  is  not  admissible  to  con- 
tradict a  written  agreement.     Woodrujfy.  Frosty 

1  Penn.  342. 

2065.  A  written  contract  cannot  be  contra 
dieted,  varied,  or  added  to,  by  parol.    Bradley  v. 
Beniley,  8  Verm.  243. 

206b.  Parol  evidence  cannot  be  given  to  ex- 
plain or  vary  a  written  contract.  JrCtdLock  v. 
Girard,  4  Wash.  C.  C.  289. 

2067.  Parol  evidence  is  inadmissible  to  vary  a 
written  contract.  ShanJdand  v.  Corporation  of 
Washington,  5  Pet.  390. 

2068.  Parol  evidence  is  not  admissible  to  vary 
or  add  to  a  written  instrument.  Duf  v.  Ivy,  3 
Stew.  140. 

2069.  Parol  evidence  is  inadmissible  to  vary 
or  contradict  a  written  instrument.  Grundy  v. 
Edwards,  7  J.  J.  Marsh.  367. 

2070.  A  written  agreement  cannot  be  added 
to  or  varied  by  parol.  Jones  v.  Webber,  1  Chip. 
215. 

2071.  Parol  testimony  is  not  admissible  to  vary 
a  written  contract.  Spencer  v.  Tilden,  5  Cow. 
144. 

2072.  Parol  evidence  is  inadmissible  to  vary  a 
written  contract.  O'Harra  v.  HaU,  4  Dall. 
340. 

2073.  Parol  evidence  cannot  enlarge  or  vary  a 
written  contract.  Baker  v.  Dunham,  2  Day, 
137. 

2074.  Parol  evidence  is  inadmissible  to  con- 
tradict, add  to,  or  vary,  the  terms  of  a  written 
agreement.  JfDowau  v.  Beckly,  2  Rep.  Con. 
Ct.  265. 

2075.  No  averment  is  admissible  to  contradict 
the  terms  of  a  written  instrument.  U.  States  v. 
Thompson,  1  Gallis,  388. 

2076.  The  construction  of  a  written  agree- 
ment, to  convey  land,  cannot  be  varied  bv 
showing  the  intention  of  the  parties  by  parol. 
Champion  v.  White,  5  Cow.  509. 

2077.  Parol  evidence  cannot  be  admitted  to 
explain  an  instrument  in  writing,  except  where 
there  is  a  latent  ambiguity.     Johnson  v.  Ballew, 

2  Port.  29. 

2078.  Parol  evidence  is  not  admissible  to  ex- 

Elain  a  writing  where  there  is   no  latent  am- 
iguity.    Moms  v.  Edvoards,  1  Ham.  184. 

2079.  Parol  evidence  is  inadmissible  to  con- 
tradict a  written  agreement,  or  to  add  to  or  ex- 

Slain  one  in  which  there  is  no  latent  ambiguity. 
\etts  V.  Demumbrune,  Cooke,  39. 

2080.  Where  there  is  no  ambiguity  in  a  written 
agreement,  parol  evidence  cannot  be  admitted 
to  explain  or  contradict  it.  Bowyer  v.  Martin^^ 
Rand.  525. 

2081.  Latent  ambiffuity  may  be  explained  bv 

Sarol  evidence.     Wilson  v.  Robertson,  7  J.  J 
larsh.  78. 
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206S.  Parol  evidence  is  not  admissible  to  vary, 
eontradict,  add  to,  or  explain,  the  terms  of  a 
written  agreement;  but  in  cases  of  equiyocal 
written  agreements,  the  circumstances  under 
which  they  were  made  may  be  given  in  evi- 
dence to  explain  their  meaning.  Crawford  v. 
JarreU^  2  Leigh.  630. 

2083.  What  constitutes  latent  and  patent  am- 
biguities, and  when  parol  evidence  will  be 
admitted  to  explain  them.  Peisch  v.  Dickson,  1 
Mason,  9. 

2084.  A  verbal  agreement  differing  from  a 
written  one,  and  entered  into  before  or  at  the 
time  the  written  agreement  was  executed,  is 
not  admissible  in  evidence.  Caldtoell  v.  May, 
1  Stew.  425. 

2085.  If  a  bond  is  not  good  on  its  face,  parol 
evidence  cannot  make  it  so,  and  it  ought  not  to 
be  admitted.     Darby  v.  Hunt,  Const.  Kep.  740. 

2086.  Parol  testimony,  to  explain  the  intent 
and  meaning  of  the  parties  to  an  arbitration 
bond,  is  inadmissible.  Sessions  v.  Barfield,  2 
Bay,  94. 

2087.  Parol  evidence  is  inadmissible,  to  contra- 
dict or  qualify  a  covenant.  Dana  v.  Boyd,  2  J. 
J.  Marsh.  587. 

2088.  Parol  testimony,  intended  materially  to 
alter  or  vain^  a  deed,  is  inadmissible.  Atkinson 
V.  Scott,  1  Bay,  307.  Unless  creditors  or  third 
parties  are  concerned,  when  it  may  be  admitted, 
as  to  them,  to  prove  a  fraud.  MTeer  v.  Shep- 
pard,  1  Bay,  461. 

2089.  Parol  evidence  is  inadmissible  to  con- 
tradict a  deed.  Marshall  v.  Dean,  4  J.  J.  Marsh. 
583. 

2090.  Parol  evidence  is,  in  general,  inadmis- 
sible to  explain  a  deed  or  other  instrument  in 
writing.  Child  v.  WeUs,  13  Pick.  121.  Pcm- 
hroke  V.  Stetson,  5  Pick.  506.  Harlow  v.  Thomas, 
15  Pick.  66.  Storer  v.  Freeman,  6  Mass.  435. 
Watson  V.  Boylston,  5  Mass.  411. 

2091.  No  parol  evidence  can  be  admitted  to 
explain  a  patent  ambiguity  in  a  deed.  Webster 
V.  Atkinson,  4  N.  Harop.  21.  But  in  some  cases 
parol  evidence  may  be  admitted  to  sCow  the  sit- 
uation and  circumstances  of  any  person  or  thing 
to  which  the  instrument  relates,  ib. 

2092.  A  latent  ambiguity,  in  a  deed,  may  be 
removed  by  parol  evidence.  Goddard  v.  Buloto, 
1  N.  <&  M.  45. 

2093.  If  an  ambiguity  is  raised  in  a  deed,  by 
parol  evidence,  it  may  be  removed  by  the  same 
kind  of  testimony.  Milling  v.  Crcnkfield,  1 
M'Cord,  258. 

2094.  Parol  evidence  is  inadmissible  to  con- 
tradict a  deed,  or  an  execution  on  record. 
Snyder  v.  Snyder,  6  Binn.  483. 

2095.  Where  the  declarations  of  parties  are  ad- 
mitted in  evidence  as  part  of  the  res  gesttt,  it  is 
because  they  go  to  explain  the  true  intent  and 
meaning  of  the  parties  at  the  time.  But  this 
rule  is  not  applicable  to  the  contents  of  a  deed ; 
which  is  not  to  be  limited,  restrained,  or  enlarged, 
by  any  parol  declarations  of  the  parties.  Jitm- 
baU  V.  Morrell,  4  Greenl.  368. 

2096.  Parol  evidence  is  not  admissible,  to  ex- 
plain certain  expressions  in  a  note  which  speak 
for  themselves.    Alsop  v.  Goodwin,  1  Root,  196. 

2097.  Parol  evidence  is  not  admissible  to  show 
that  the  indorsements  on  a  note  are  for  one 
and  the  same  sum.  Herd  v.  Bissel,  1  Root, 
2b0. 

2096.  Evidence  of  a  parol  agreement,  varying 
an  indorsement  of  abend  or  note,  is  not  admissi- 
ble     Dvnauy  v.  Gray,  Minor,  357. 

2099.  In  an  action  on  a  promissory  note,  by 


an  assignee  against  the  maker,  parol  evidence  is 
not  admissible  to  prove  a  dijfferent  contract  from 
that  specified  in  the  note.  Bartow  v.  Wilkins,  1 
Mis.  74. 

2100.  Parol  evidence  is  not  admissible  to 
show  that  a  note,  absolute  on  its  face,  was  given 
with  an  understanding  that  it  was  to  be  void 
upon  the  happening  of  a  certain  contingency. 
Erwin  v.  Saunders,  J  Cow.  249. 

2101.  Parol  evidence,  that  promissory  notes 
were  given  on  condition  that  the  principal  should 
not  be  called  for  while  the  interest  was  punctu- 
ally paid,  was  held  to  be  inadmissible.  Trustees 
of  the  Church,  ^.,  in  Hanson  v.  Stetson,  5  Pick. 
506. 

2102.  Where  a  promissory  note  was  absolute 
in  its  terms,  it  was  said  that  parol  evidence  was 
inadmissible  to  prove  that  the  note  was  originally 
given  on  a  condition  which  had  failed,  although 
the  same  evidence  would  prove  that  a  written 
agreement,  to  the  same  effect,  had  been  executed, 
and  had  been  lost  by  accident.  Rose  v.  Learned, 
14  Mass.  154. 

2103.  Parol  evidence  of  a  transfer  made  by 
bill  of  sale  is  not  admissible.  Peaslee  v.  Sfam- 
ford,  1  Chip.  173.    See  Sale. 

2104.  If  a  bill  of  sale  be  absolute  on  its  face, 
pu'ol  proof  that  it  was  conditional  is  inadmissi- 
ble, without  an  allegation  of  fraud  or  mistake. 
Marshall  v.  Cox,  7  J.  J.  Marsh.  133. 

2105.  Parol  evidence  is  not  admissible  to  show 
that  a  sale  was  made  by  two  persons,  where  the 
bill  of  sale  was  executed  by  one  of  them  alone. 
Wren  v.  Wardlaw,  Minor,  363. 

2106.  Parol  evidence  is  inadmissible  to  con- 
tradict a  bill  of  lading.  Jones  v.  Warner,  11 
Conn.  40. 

2107.  Parol  evidence  is  not  admissible  to  prove 
a  contract,  for  the  delivery  of  freight,  different 
from  that  expressed  in  the  bill  of  lading.  Bab' 
cock  V.  May,  4  Ham.  334. 

2108.  Parol  evidence  is  inadmissible  to  vary 
the  terms,  or  legal  import,  of  a  bill  of  lading  which 
is  free  from  ambiguity.  Creery  v.  Holly,  14 
Wend.  26.  As  where  a  "clean  bill  of  ladmg' 
was  given,  which  imports  that  the  goods  were 
stowed  under  deck,  it  was  held,  in  an  action  by 
the  vendor  against  the  vendee,  for  the  price  of 
the  goods,  that  parol  evidence  of  an  agreement, 
between  the  plaintiff  and  the  master  of  the  ves- 
sel, that  the  goods  might  be  stowed  on  deck, 
could  not  be  legally  received,  though  the  goods 
were  lost  in  consequence  of  their  stowage  upon 
deck.  ib. 

2109.  Where  the  shipping  articles  specify  the 
wages  of  the  mate  of  a  vessel,  he  cannot  give 
parol  evidence  of  an  agreement  to  allow  liim 
other  compensation,  veacoek  v.  M*CaU,  Gil- 
pin, 329. 

2110.  Parol  evidence  is  admissible  to  explain 
receipts.    Johnson  v.  Weed,  9  Johns.  310. 

2111.  A  receipt  is  always  subject  to  be  ex- 
plained, varied,  or  controlled,  by  parol  evidence. 
Gerrish  v.  Washburn,  9  Pick.  338.  Badger  v. 
Jones,  12  Pick  371. 

2112.  A  receipt,  indorsed  on  a  note,  may  be 
explained  by  parol  evidence.  Bough  v.  Brassfield^ 
5  J.  J.  Marsh.  79. 

2113.  A  receipt  may  be  contradicted  by  proof 
of  a  subsequent  parol  agieement  respecting  the 
mon^y  received.     Knox  v.  Barbee,  3  Bibb,  526. 

2114.  Parol  evidence  Is  not  admissible,  to  en- 
large or  diminish  the  quantity  of  articles  re* 
ceipted  for,  unless  fraud  or  mistake  is  proved. 
Q^erry  v.  White,  1  Bibb,  271. 

2115.  Parol  evidence  is  inadmissible  to  vary  an 
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accountable  receipt,  j^Ton  to  an  officer  for  goode 
attached  on  meane  process.  Wtik^tid  t.  Sted- 
man^  12  Pick.  562.  Burslew  ▼.  HamOUm^  16 
Pick.  40.     Curtis  ▼.  Wak^i^  ib.  437. 

2116.  Parol  evidence  is  admissible  to  explain 
or  contradict  the  terms  of  a  receipt.  So  a  re- 
ceipt may  be  proved  by  parol ,  without  account- 
ing for  its  loss  or  absence.  SovtkwUk  v.  Hayden, 
7  Cow.  334. 

2117.  A  paper  purporting  to  be  a  receipt,  but 
containing  in  fact  a  complete  contract  between 
the  parties,  cannot  be  explained  hj  parol,  as 
can  mere  receipts.     Stone  v.  Vanee^  6  Ham.  246. 

2118.  Parol  evidence  is  in  general  admissible 
to  explain  a  receipt,  especially  if  there  be  an  un- 
certainty arising  from  extrinsic  circumstances 
taken  in  connection  with  indefinite  terms  used 
in  the  receipt.  (Hidings  v.  Mtatson^  4  Verm. 
306. 

2119.  Where  a  release  from  all  debts  under 
seal  is  absolute  and  unequivocal  in  terms,  parol 
evidence  is  inadmissible  to  vary  or  explain  it. 
Deland  v.  Amesbury  Man.  Co.  7  rick.  244. 

2120.  Parol  evidence  is  inadmissible  to  show 
that,  in  a  release  of  all  demands,  a  particular 
debt  was  not  intended  to  be  included.  Pietson 
V.  Hooker^  3  Johns.  68. 

2121.  Parol  proof  is  inadmissible  to  add  to, 
alter,  or  contradict,  a  written  agreement ;  but 
where  there  has  been  a  mistake  in  fact,  parol 
evidence  may  be  admitted  to  rectify  it.  BUJcely 
V.  Hampton^  3  M'Cord,  469. 

2122.  Where  a  written  contract  is  not  ambig-' 
uous  in  its  terms,  and  there  is  no  fraud,  mistake, 
or  other  sufficient  cause  of  exception,  it  cannot 
be  varied,  explained,  or  added  to  by  parol  evi- 
dence.    Barringer  v.  Stued^  3  Stew.  201. 

2J23.  In  case  of  fraud  or  mistake,  in  drawing 
a  deed,  parol  evidence  is  admissible.  Christ  v. 
JHfenUack,  1  S.  &  R.  464. 

2124.  Parol  evidence  is  not  admissible  to  show 
that  by  mistake  the  terms  of  a  note  varied  from 
the  agreement  made.  Bradley  v.  Anderson^  5 
Verm.  152. 

2125.  Parol  evidence,  to  show  a  mistake  in  a 
written  agreement  or  note,  is  inadmissible.  FUz^ 
hugh  V.  Sunyon,  8  Johns.  375. 

2126.  A  receipt,  absolute  in  its  terms,  and 
expressed  to  be  in  full,  is  not  conclusive  ;  and 
par^l  evidence  is  admissible  to  show  a  mistake  in 
it,  or  to  explain  it.  House  v.  Lotos,  2  Johns.  378. 
M'Kinstry  v.  Pearsall,  3  ib.  319.  Tobey  v.  Bar- 
ber,  5  ib.  68. 

2127.  A  receipt  in  full  cannot  be  invalidated 
by  parol  except  on  account  of  mistake  or  fraud. 
Lessions  v.  GUberty  1  Brayt.  75. 

2128.  Parol  evidence  is  competent  to  prove  a 
mistake  in  the  date  of  an  advertisement  of  a  sale 
on  execution.  Arberry  v.  Noland,  2i.  i.  Marsh. 
421. 

2129.  Parol -i  evidence  is  admissible  to  show 
that,  by  a  mistake  of  the  scrivener,  a  clause  was 
omitted,  in  an  agreement,  intended  by  both 
parties  to  be  inserted.  Oower  v.  Stemsrj  2 
Whart.  75. 

2130.  Parol  evidence  is  inadmissible  to  show  a 
mistake  in  the  computation  of  the  amount  for 
which  a  recognizance  of  debt  was  taken,  under 
the  statute,  so  as  to  enable  the  conusor,  after 
having  paid  the  money,  to  recover  back  the 
excess.    Morton  v.  Chandler ,  7  Greenl.  44. 

2131.  A  mistake  in  an  original  survey  cannot 
be  rectified  by  parol  evidence.  Cowan  v.  Harrod, 
Litt  Sel.  Gas.  4. 

2132.  The  reasons  which  forbid  the  admission 
of  parol  evidence,  to  alter  or  explain  written 


agreements  and  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  in  respect  to 
the  indorser  of  a  note  of  hand.    Susquehanna  B 
^  B.  Co.  V.  Evans,  4  Wash.  C.  C.  480. 

2133.  Parol  evidence  is  admissible  to  explain 
a  patent  error  in  the  registry  of  a  neffro  child, 
under  the  Pennsylvania  act  of  29th  March,  c. 
1788.     Commonwealth  v.  Blaine,  4  Binn.  186. 

2134.  Vide  Accord  avo  Satisvactioit,  46. 

2135.  A  patent  was  granted  to  David  H., 
without  any  other  words  of  description  to  iden- 
tify the  patentee :  parol  evidence  was  admissible 
to  show  that  Damd  H.,  and  not  David  i/.,  was 
the  patentee  intended.  Jadtson  v.  StrnnUy,  10 
Johns.  133. 

2136.  A  variance  between  a  levy  indorsed  on 
an  execution,  and  the  description  of  the  property 
in  the  deed,  may  be  explained  by  parol  evidence. 
Matkew  v.  Thompson,  3  Ham.  272. 

2137.  Parol  evidence  is  inadmissible  to  show 
that,  in  writing  a  deed,  the  scrivener,  by  mistake, 
inserted  the  words  **  the  north  half  of"  imme- 
diately preceding  the  No.  of  the  lot.  lineoln  v. 
Averv,  1  Fairf.  418. 

2138.  A  written  subsisting  contract  cannot  be 
resisted  by  parol  evidence  of  a  different  verbal 
agreement  subsequently  made  without  consider^ 
ation.    Randolph  v.  Perry,  2  Porter,  376. 

2139.  Parol  proof  to  show  that  a  deed  of  con- 
veyance, absolute  on  its  face,  was  intended  only 
as  a  security  for  money  lent,  is  not  admissible. 
Hale  y.  Jewell,  7  Greenl.  435. 

2140.  Parol  evidence  is  admissible  to  show 
that  an  assignment  of  a  mortgage,  absolute  in 
its  terms,  is  a  mere  security  for  the  performance 
of  a  contract  GiUhrist  v.  Cunninghatnj  8 
Wend.  641. 

2141.  In  an  action  by  a  master  of  a  ship 
against  A.,  as  owner,  who  held  an  absolute  biu 
of  sale  from  M.,  as  well  as  a  register  of  the  ship, 
in  his  own  name,  A.  may  prove,  by  parol,  that 
the  bill  of  sale  was  given  to  him  merely  as  col- 
lateral security  by  wav  of  mortgage.  Chaw^fUm 
V.  Butler,  18  Johns.  169. 

2142.  Parol  evidence  may  be  given  to  explain 
a  written  agreement  between  a  canal  company 
and  a  farmer,  so  far  as  to  give  identity  to  tlie 
subject-matter  of  the  contract,  and  to  applj  it. 
Bertsch  v.  The  Lehigh  Co.  4  Rawle,  130. 

2143.  The  printed  terms  of  an  auction  sale 
cannot  be  varied  by  parol  declarations  of  the 
auctioneer.     Wright  v.  Deklyne,  Pet.  C.  C.  199. 

2144.  Parol  evidence  of  a  sale  will  not  be  ad- 
mitted to  vary  the  memorandum  of  the  sale  made 
at  the  time  by  the  agent  of  both  parties.  Simi- 
dert  V.  Vestry  of  Port  Tobacco  Parish,  2  Gill  & 
Johns.  227. 

2145.  One  who  has  subscribed  a  paper,  con- 
taining subscriptions  for  the  erection  of  a  conrt* 
house,  can  show,  by  parol  evidence,  that  he  did 
it  with  a  condition.     Bull  v.  Talcot,  2  Root,  119. 

2146.  Parol  evidence  that  goods  were  shipped 
by  the  shipper,  as  agent  of  the  plaintiff,  ia  not 
admissible  afler  an  admission  that  the  contract 
for  carriage  was  in  writing.  Peek  v.  Dinstmpra^ 
4  Port.  212. 

2147.  Parol  evidence  of  the  payment  of  monej- 
by  the  witness,  for  which  he  received  a  receipt, 
is  admissible  without  producing  the  receipt,  or 
showing  its  loss  or  destruction.  Wiggins  t. 
Pr^or,  3  Port.  630. 

2148.  Parol  evidence  is  admissible  to  prove 
the  delivery  of  goods,   without  prodneinff  thA 
receipt  given.     Dana  v.  Boydy  2  J.  J.  Manli 
587. 
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2149.  The  rule,  that  parol  evidence  is  not  ad- 
missible to  contradict  a  deed,  does  not  apply  to  the 
acknowledgment  of  the  receipt  of  the  consid- 
eration, in  a  deed  of  land ;  but  even  the  grantor 
may  show  that  the  consideration  was  not  paid. 
WhiUitck  V.  WhUbeck,  9  Cow.  266. 

2150.  The  consideration  was  stated  in  a  note 
to  be  *'  for  the  hire  of  his  negro  man.*'  This 
was  held  to  be  such  a  written  contract  as  ren- 
dered inadmissible  evidence  to  prove  a  verbal 
stipulation  to  pay  an  additional  sum,  if  cotton 
should  bear  a  certain  price.  Qaztnoay  v.  Moore, 
Harper,  401. 

2151.  Parol  evidence  may  be  admitted  to  ex- 
plain a  latent  ambiguity  in  a  written  agreement, 
or  want  of  consideration  in  a  simple  contract,  or 
to  prove  that  the  guarantor  signed  his  name  in 
blank  on  the  back  of  a  promissory  note,  and 
authorixed  another  to  write  a  guarantee  over  it. 
Bank  of  U,  States  v.  Dunn,  6  Pet.  51. 

2152.  Parol  evidence  to  show  that  one  of  two 
obligors  in  a  bond  executed  it  only  as  surety  of 
the  other,  is  admissible,  the  fact  not  appearing 
from  the  bond  itself.     Smith  v.  Bing,  3  Ham.  33. 

2153.  A,  being  indebted  to  B  $500,  payable  at 
a  future  day,  advanced  $200  as  part  payment, 
and  took  a  note  from  B  for  that  amount,  payable 
one  day  afler  date,  instead  of  a  receipt.  The 
note  was  taken  under  a  parol  agreement  that  it 
should  be  mere  evidence  that  B  was  to  allow  in- 
terest on  the  ^200  till  the  $500  became  due. 
Held,  in  an  action  on  the  note,  that  evidence  of 
these  fiicts  was  admissible,  as  they  show  a  want 
of  consideration ;  and  that  they  were  not  within 
the  rule  that  a  parol  agreement  is  not  admissi- 
ble to  Tary  a  written  one.  Slade  v.  Halstead^  7 
Cow.  322. 

2154.  Where  testimony,  tending  to  change 
the  terms  of  a  written  contract,  has  been  ad- 
mitted without  objection,  the  court,  on  a  motion 
to  set  aside  the  verdict  as  against  the  weis^ht  of 
evidence,  will  weigh  it  according  to  the  rules  es- 
tablished by  law.  Goddard  v.  Cutts,  2  Fairf. 
440. 

2155.  Parol  evidence  may  be  introduced  though 
there  had  been  a  writing,  if  the  party  make  affi- 
davit that  the  writing  is  lost.  Grines  v.  Talbot, 
1  A.  K.  Marsh.  205. 

2156.  Parol  evidence  is  admissible  to  prove 
the  contents  of  promissory  notes  which  are 
lost.     Janes  v.  Tales,  5  Mass.  101. 

2157.  If  a  specialty  is  lost,  parol  evidence  is 
admissible  to  prove  the  loss,  execution,  and 
tenoT,  of  tl)e  instrument.  Kelly  v.  Biggs,  2  Root, 
126. 

2158.  Where  the  evidence  is  such  as  to  leave 
tlie  mind  in  doubt  whether,  by  a  further  search, 
books  of  record  might  not  be  found,  parol  evi- 
dence of  their  contents  will  not  be  admitted. 
Staler .  Wayman,  2  Gill  6l  Johns.  254. 

2159.  By  proving  the  execution  of  a  deed,  and 
showing  its  loss  by  the  party's  own  oath,  he  has 
a  right  to  prove  its  contents  by  parol.  Hart  v. 
Strode^  2  A.  K.  Marsh.  115. 

2160.  The  contents  of  adeedcantootbe  proved 
by  parol,  without  affidavit  of  its  loss  or  destruc- 
tion.    Grijfitk  V.  Huston,  7  J.  J.  Marsh.  385. 

2161.  An  affidavit  of  the  loss  of  a  receipt  will 
authorize  parol  proof  of  its  contents.  Spears  v. 
Chrisman,  4  J.  J.  Marsh.  47. 

2162.  Parol  proof  of  the  contents  of  a  bill  of 
•ale  shouM  not  be  admitted,  although  its  loss 
is  accounted  for,  unless  its  execution  is  proved. 
Ewbry  V.  MUlar,  1  A.  K.  Marsh.  300. 

2163.  Parol  evidence  of  the  contents  of  a  deed 
is  inadmissible,   without   proof  of  inability  to 
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produce   the   deed.     Hughes  v.  Easten,  4  J.  J 
Marsh.  572. 

2164.  Parol  evidence  of  the  contents  of  a  letter 
of  attorney  ma^  be  adduced,  if  it  be  proved 
to  be  lost.  Livingston  v.  Rogers,  1  Caines, 
Cas.  xxvii. 

2165.  Parol  evidence  of  the  contents  of  a 
power  of  attorney  maybe  given  by  the  attorney, 
afler  satisfactory  proof  of  its  loss.  ib.  2  Johns. 
Cas.  488. 

2166.  The  contents  of  a  power  of  attorney 
cannot  be  proved  by  parol,  unless  the  power  be 
lost,  or  in  possession  of  the  opposite  party  to  the 
one  offering  such  proof.  May  v.  May,  1  Port. 
229. 

2167.  To  warrant  parol  proof  of  a  lost  will, 
not  shown  to  be  destroyed,  it  must  be  shown 
that  diligent  search  was  made  for  it  at  the  place 
where  it  was  most  likely  to  be  found.  But  such 
proof  of  diligent  search  may  be  made  bv  a  party 
to  the  suit.    Jackson  v.  Betts,  9  Cow.  208. 

2168.  Where  the  journal  of  a  court  of  common 
pleas  contains  entries  showing  a  regular  series 
of  measures  condemning  land  for  public  uses,  it 
is  competent  to  prove  the  proceedings  in  pais 
by  parol,  where  no  complete  record  is  made,  and 
the  original  papers  are  lost.  Young  v.  Bucking'' 
ham,  5  Ham.  485. 

2169.  Where  notice  before  suit  brought  is  the 
foundation  of  the  action,  parol  evidence  of  its 
contents  cannot  be  given  until  all  necessary 
steps  have  been  taken  to  produce  it,  and  it  can- 
not be  had ;  but  where  the  notice  relates  merely 
to  some  collateral  fact,  parol  evidence  of  its  con- 
tents is  admissible.  M*Fadden  v.  Kingsbury,  11 
Wend.  667. 

2170.  Parol  proof  of  the  loss  of  a  deed  not 
admitted, 'where  plaintiff  might  have  obtained  a 
deed  of  confirmation  from  the  grantor  of  the  lost 
deed ;  or  might  have  proceeded  under  the  act  of 
assembly  empowering  the  supreme  court  to  sup- 
ply defects  in  titles  occasioned  by  the  loss  of 
deeds.     Hamilton  v.  Van  Swearingen,  Addis.  48. 

2171.  Where  a  will  has  been  regularly  proved 
in  a  court  of  probate,  and  afterwards  cfestroyed 
by  the  enemy,  with  the  book  in  which  it  was 
recorded,  its  contents  may  be  proved  by  parol 
evidence.     Smith  v.  Carter,  3  Rand.  167. 

2172.  The  return  to  a  commission  for  estab- 
lishing the  boundaries  of  land  beinff  defective, 
as  appeared  from  the  record  offered  in  evidence, 
from  the  fact  that  legal  notice  had  not  been  giv- 
en, the  plaintiff  in  the  ejectment  offered  evidence 
that  the  original  commission  and  testimony,  and 
their  return,  were  duly  returned  and  recorded, 
and  in  the  margin  of  the  record  thereof  marked 
«'  Examined  and  delivered,  R.  D. ;"  that  R.  D.  at- 
tended to  the  execution  of  the  commission  for  the 
persons  who  obtained  it,  they  residing  and  hav- 
ing continued  to  reside  more  than  100  miles  dis- 
tant ;  that  they  and  R.  D.  were  all  dead  ;  that  the 
original  commission,  &c.,  were  not  to  be  found, 
although  diligent  search  had  been  made  among 
the  papers  of  R.  D.  He  then  offered  to  prove 
by  the  commissioners  that  the  persons  examined 
by  them  were  dead ;  and  then  offered  to  prove 
what  they  said  when  examined,  and  that  their 
declarations  were  reduced  to  writing,  and  re- 
turned by  said  commissioners  as  the  depositions 
of  said  witnesses.  Held,  that  the  loss  of  the 
depositions,  dbc.,  was  not  sufficiently  proved  to 
let  in  the  parol  evidence.  Ringgold  v.  OaUoway^ 
3Har.  6l  J.  451. 

2173.  To  establish,  on  trial,  a  title  to  personal 
property  by  purchase,  the  purchaser  need  not 
offer  his  bill  of  parcels  in  evidence,  but  may 
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prove  4he  purchase  by  parol  eridence.  Blood  v. 
Uarrington,  8  Pick.  552.  If  the  other  party 
wishaa  the  bill  to  be  produced  on  trial,  he  should 
notify  beforehand  the  party  having  it.  ib. 

2i/4.  The  existence  and  execution  of  a  deed 
from  commissioners,  appointed  under  statute  in 
New  York  to  make  partition,  were  allowed  to  be 
proved  without  any  proof  of  loss,  by  the  testi- 
mony of  the  commissioners  and  of  the  counsel 
who  drew  the  deed.  Jackson  v.  WooUey,  11 
Johns.  446.  In  such  case,  it  may  be  presumed 
that  the  commissioners  had  executed  a  deed  pur* 
snant  to  the  order  of  the  court,  ib. 

2175.  Four  defendants  were  sued  as  partners, 
and  served  with  notice  to  produce  the  written 
agreement  of  their  association ;  and  three  of 
tliem  having  been  defaulted,  the  other  appeared, 
denying  the  partnership.  And  the  agreement 
not  being  produced,  it  was  held,  that  the  plaintiff 
might  give  parol  evidence  of  its  contents,  having 
first  proved  that  it  was  seen  in  the  hands  of  one 
of  the  other  defendants,  and  that  the  party  ap- 
pearing acknowledged  that  he  signed  it.  TAonuu 
V.  Harding^  8  Greenl.  417. 

2176.  Parol  evidence  of  the  contents  of  a  wri- 
ting, without  notice  to  produce  it,  is  inadmissible. 
Ford  V.  Munson^  I  South.  93. 

2177.  FfLTol  evidence  of  the  contents  of  a  pa- 
per, required  to  be  produced  on  trial,  cannot  be 
given  until  its  genuineness  be  established  by 
proof.     JfPherson  v.  Ratkbone,  7  Wend.  216. 

2178.  Parol  evidence  of  the  contents  of  a 
written  agreement  is  inadmissible,  even  though 
the  written  agreement  is  in  the  possession  of  the 
adversary,  unless  notice  is  given  to  the  adver- 
sary to  produce  it.  Dupey  v.  Ashby.  2  A.  K. 
Miirsh.  11.  ^  ^  ^ 

2179.  Parol  proof  is  inadmissible  to  show  the 
contents  of  a  bond  in  possession  of  tlie  opposite 
partv,  unless  notice  had  been  given  to  produce  the 
bond  on  the  trial.    Kimble  v.  Joslin,  1  Overt.  3o0. 

2180.  If  a  writing  be  in  court,  no  notice  to 
produce  it  is  necessary  to  let  in  parol  evidence 
of  its  contents.    X>«na  v.  Boyd^  2  J.  J .  Marsh.  587. 

2181.  Where  a  party  is  notified  to  produce 
a  receipt,  who  lives  within  50  yards  of  the 
court-house,  and  he  asks  to  wait  until  next  day, 
parol  evidence  of  the  contents  of  the  receipt 
may  be  admitted.  Buekner  v.  Morris^  2  J.  J. 
Marsh.  121. 

2182.  The  contents  of  a  written  notice  to  an 
endorser  of  a  promissory  note  may  be  proved  by 
parol,  without  giving  notice  to  produce  such 
writing.     Eagle  Bank  v.  Chajnn,  3  Pick.  180. 

2183.  If  a  writing  be  lost,  or  be  in  the  posses- 
sion of  the  party  against  whom  it  is  wanted  as 
evidence,  parol  evidence  may  be  admitted  as  to 
its  contents.  Tkayer  v.  Steams,  1  Pick.  109. 
Taunton  Tumjnke  v.  Whiting,  10  Mass.  327. 
Cady  V.  Eggleston,  11  ib.  282.  Jones  v.  Fales,  5 
ib.  101.  But  where  the  paper  is  in  the  hands  of 
the  other  party,  reasonable  notice  must  first  be 
given  them  to  produce  it.  Taunton  Turnpike  v. 
ffkiting,  10  ib.  327.     Storer  v.  Batson,  8  ib.  431. 

2184.  Where  notice  in  writing  has  been  given 
4>f  the  non-payment  of  a  note  to  the  indorser, 
parol  evidence  is  admissible  to  prove  the  contents 
of  the  writing,  althoqgh  no  notice  has  been 
given  to  the  defendant  to  produce  it.  Leavitt 
▼.  Simes,  3  N.  Hamp.  14. 

2185.  Where  a  party  had  given  notice  to  pio- 
dttce  a  deed,  which  was  strongly  presumed  to 
have  been  destroyed  or  to  be  in  the  possession  of 
the  opposite  party,  he  was  allowed  to  give  parol 
«videBWDe  of  its  contents.  Jackson  v.  WboUey, 
11  Johns.  446. 


2186.  A  party  who  has  mutilated  a  paper,  by 
tearing  off  a  writing  attached  to  it,  shall  not  he 
permitted  to  prove  the  nature  and  contents  of 
the   part    thus  torn    off,   by    parol  testimony 
Price  V.  Tollman,  Coxe,  447. 

2187.  Proof  of  what  a  witness  stated  in  an- 
other cause  is  inadmissible  without  accounting 
for  his  absence.  Arderry  v.  Commonwealth,  3 
J.  J.  Marsh.  183. 

2188.  Where  a  party  is  bound  to  produce  rec- 
ord evidence  before  introducing  parol  proof  of 
the  matter,  and  omits  to  do  so,  the  error  is  cured 
if  the  opposite  party,  subsequently,  in  the  course 
of  the  trial,  produces  it  himself.  Bick  v.  Hich^ 
16  Wend.  663. 

2189.  Parol  evidence  is  not  admissible  to  dis- 
prove a  record  of  court.  Rogers  v.  Moor,  2  Root, 
159. 

2190.  In  an  action  on  a  probate  bond  against 
an  administrator,  parol  orders  of  Uie  judge  of 
probate  are  not  admissible  in  evidence.  Sker" 
man  v.  Taiman,  2  Root,  140. 

2191.  Parol  evidence  is  not  admissible  in  the 
supreme  court,  sitting  as  a  court  of  probate,  of 
matters  which  should  properly  appear  by  the 
record ;  except  for  the  purpose  of  directing  the 
court  below  to  complete  and  certify  the  proceed- 
inffs  there.     Moody  v.  Moody,  2  Fairf.  247. 

2192.  Parol  evioence  is  inadmissible  to  show 
that  *^  Robert  Woodyard,'*  in  a  record,  meant 
*«  Henry  Woodyard.'"^  Woodyard  v.  Threlkeld,  1 
A.  K.  Marsh.  10. 

2193.  In  an  action  agunst  an  administrator, 
upon  his  bond,  for  not  accounting  for  a  sum  of 
money  which  he  had  received,  parol  evidence  is 
not  admitted  to  prove  that  the  judge  of  probate 
had  made  a  decision  that  it  had  been  accounted 
for.    Judge  of  Probate  v.  Briggs,  3  N.  Hamp.  309. 

2194.  Where  an  action  depends  on  a  question 
which  was  tried  in  a  former  action  between  the 
same  parties,  but  which  does  not  appear  by  tho 
record  to  have  been  put  in  issue,  parol  evidence 
is  admissible  to  pro've  that  the  same  question  was 
submitted  to  and  passed  upon  by  the  jury,  in  the 
former  action.     Eastman  v.  Cooper,  15  Pick.  276. 

2195.  Parol  evidence  is  inadmissible  to  show 
what  were  the  pleadings,  in  the  court  below,  on 
error  to  a  superior  court.  Beack  v.  Baldwinj  9 
Conn.  476. 

2196.  A  former  recovery  cannot  be  proved  by 
parol.     Jnman  v.  Jenkins,  3  Ham.  271. 

2197.  In  an  action  of  replevin  against  the 
sheriff,  for  goods  attached  by  him  under  a  writ 
which  had  never  been  returned,  the  suit  having 
been  settled  by  the  parties,  it  was  held,  that  he 
might  prove  the  attachment  by  parol.  FroM  ▼. 
ShapUigh,  7  Greenl.  236. 

2198.  Parol  evidence,  that  an  officer  was  re- 
quested to  serve  a  writ,  is  admissible  without  pro- 
ducing the  record.  Williams  y.  Cheeseboromg^h^  4 
Conn.  356. 

2199.  In  an  action  of  slander,  the  declaration 
charged  the  defendant  with  having  said  that  the 
plaintiff,  as  a  witness  before  a  court  of  record, 
was  guilty  of  perjury,  *^for  which  he  would  have 
his  ears."  It  was  held,  on  the  plea  of  jnstificar 
tion,  that  the  defendant  could  not  give  parol  evi- 
dence of  what  the  plaintiff  swore  to,  withoft 
producing  a  copy  ox  the  record  of  the  trial,  to 
show  that  the  testimony  given  by  tiie  plaintiff 
was  material  to  the  matter  in  questioa.  Kirtlev 
V.  Deck,  3  H.  &  M.  388. 

2300.  The  proceedings  of  churches  in  Vermont 
may  be  proved  by  parol,  their  records  not  bein^ 
legal  evidence.     CkarUsUm  v.  AlUny  6  Verm 
633. 
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SSOl.  Parol  evidence  ii  inadmiMible  to  prove 
Che  transactions  of  a  school  district  meeting ;  the 
onlj  leffal  evidence  bein^r  the  record  itself^  or  an 
attested  copy.    Moor  v.  JfvwfiM^  4  Greenl.  44. 

2202.  Parol  evidence  is  admissible  to  prove 
that  money  granted  by  a  parish  was  for  a  diiTer- 
ent  purpose  than  that  expressed  in  the  parish 
records.     Bangs  v.  Snow^  1  Mass.  181 . 

2203.  The  records  of  a  clerk  of  proprietors  of 
eommon  lands,  in  Vermont,  cannot  be  contra- 
dicted or  added  to  by  parol.    Britton  v.  Lawrence, 

1  Chip.  103. 

2204.  If  the  record  does  not  show  that  there 
was  a  meeting  on  the  day  that  the  clerk  of  a 
town  appears  to  have  been  elected,  parol  evi- 
dence is  inadmissible  to  prove  an  adjournment  of 
a  previous  meeting  to  such  day.  Taylor  v.  Heu' 
ry,  2  Pick.  397. 

2205.  Where  a  town  or  district  meeting  is 
proved  by  the  records,  parol  evidence  will  not 
be  admitted  to  contradict  the  facts.  Saxton  v. 
JVmivts,  14  Mass.  315.  7%ayer  v.  Steams.  1 
Pick.  109. 

2206.  The  payment  of  taxes  on  land,  as  an  act 
of  ownership,  may  be  proved  by  parol,  without 
production  of  the  assessments,  or  of  the  collect- 
or's tax-books.   Dennstt  v.  Crocker^  8  Greenl.  239. 

2207.  Parol  evidence  is  admissible  to  prove  a 
person  an  innkeeper,  in  an  action  against  him  by 
a  guest  for  goods  lost  in  his  house ;  and  it  is  not 
necessary  to  produce  the  record  of  his  license. 
(hoingB  V.  Wyant,  3  Har.  dt  M'Hen.  393. 

2208.  On  the  trial  of  an  indictment  for  a 
homicide,  parol  evidence  of  what  was  sworn  be- 
fore the  coroner's  inquest,  and  reduced  to  wri- 
ting by  him,  cannot  be  received.    State  v.  Zellers, 

2  Halst.  220.  Nor  can  evidence  of  a  conversa- 
tion of  the  deceased  with  a  third  person,  or  acts 
of  the  deceased  which  never  came  to  the  knowl- 
edge of  the  prisoner,  be  received  in  evidence,  ib. 

2209.  Parol  evidence  is  inadmissible,  to  prove 
the  existence  of  process  sued  out  of  court.  Fos- 
tar  V.  Trull,  12  Johns.  456. 

2210.  Parol  evidence  was  admitted  to  prove 
that  the  oath  of  office  was  administered  to  a 
clerk  of  a  company  of  militia,  where  it  appeared 
that  the  magistrate  who  administered  the  oath 
had  made  no  record  of  it.  Bassett  v.  Marshall,  9 
Maes.  312. 

2211.  Parol  testimony  is  admissible  to  prove 
that  money  has  been  paid  in  satisfaction  of  a 
jndg'ment,  but  not  to  prove  that  it  was  indorsed 
on  the  execution.  French  v.  Frazier,  7  J.  J. 
Marflh.  425, 

2212.  The  recorded  plot  of  a  town,  showing 
the  tvidth  of  a  certain  street,  was  introduced  as 
evidence  to  prove  the  width  of  that  street.  Held^ 
that  parol  evidence  to  show  that  the  proprietor 
of  the  town  intended  the  street  to  be  of  a  differ- 
ent width  than  was  shown  by  the  plot,  was  in- 
adminsible.     Wood  v.  Mansell,  3  Blackf.  125. 

52213.  In  trover  bv  an  officer  against  a  stran- 
ger, for  a  chattel  seized  on  execution,  the  officer 
nay  prove  the  seizure  by  parol  evidence.  Hovey 
V.  LaveU,  9  Pick.  58. 

2214.  In  an  action  against  an  officer,  where  an 
execution  has  been  returned  to  the  creditor,  or 
his  a^nt,  and  he  fails  to  produce  it  on  notice, 
parol  evidence  may  be  given  of  the  officer's  pro- 
ceedings, or  the  court  may  consider  them  cor- 
rect, till  otherwise  shown.  Sias  v.  Badger,  6 
N.  Hamp.  393. 

2215.  Parol  evidence  is  admissible  to  contra- 
dict the  written  return  of  an  officer,  which  has 
oeen  obtained  by  fraud  practised  upon  him. 
Commomwealtk  v.  Bullard,  9  Mass.  270. 


2216.  Where  the  law  requires  the  retam  of  an 
officer  to  be  in  writing,  the  whole  of  the  return 
must  be  in  writing,  and  parol  evidence  will  not 
be  admitted  to  contradict  or  explain  it.  Pur- 
rington  v.  Laring,  7  Mass.  388.  fFinslow  v. 
Loving,  7  Mass.  392.  Wellington  v.  Gale,  13 
Mass.  483. 

2217.  To  make  out  a  title  under  a  sherilf 's 
sale,  parol  evidence  is  admissible  to  show  when 
the  execution  was  lodged,  and  the  land  sold,  and 
that  the  deed  was  made  on  diffisrent  days  from 
those  stated  in  the  entry  and  return  indorsed. 
Barmore  v.  Jay,  2  M'Cord,  371. 

2218.  Parol  evidence  is  admissible  to  explun 
a  fact  stated  in  the  return  of  an  officer,  Which, 
from  the  nature  of  the  case,  must  be  mere  mat- 
ter of  opinion.  Williams  v.  Cheesehorough,  4 
Conn.  356.  Where,  therefore,  the  return  of  an 
officer  stated  that  he  made  an  attachment  of  the 
goods  at  5  o'clock,  P.  M.,  and  it  afterwards  be- 
came material  to  ascertain  whether  the  attach- 
ment or  a  bill  of  sale  of  the  goods  was  first  in 
point  of  time,  it  was  held,  that  it  miffht  be 
shown,  bv  parol  evidence,  that  the  attachment 
was,  in  fact,  made  at  an  earlier  hour  than  that 
specified  in  the  return,  ih. 

2219.  In  an  action  of  trover,  the  defendant 
justified  under  a  writ  of  attachment.  The  writ 
was  objected  to  in  evidence,  because  there  had 
been  two  intervening  terms  of  court  between 
the  date  and  issuing  of  the  writ,  and  the  return 
day.  It  was  held,  that  a  judgment  founded 
on  this  process,  while  unreversed,  was  not  ab- 
solutely void,  and  that  it  was  competent  for  the 
defendant  to  show,  by  parol  testimony,  that 
the  writ  was  issued  on  the  day  of  its  service, 
but  having  been  drawn  for  a  previous  term  and 
altered,  the  original  date  was  retained  through 
mistake.     Olmsted  v.  Hoyt,  4  Day,  436. 

2220.  An  execution  creditor  having  levied  on 
real  estate  of  a  debtor,  with  a  house  and  shop 
standing  thereon,  caused  the  same  to  be  ap- 
praised. Afterwards,  being  dissatisfied  with  the 
appraisal  of  the  shop,  he  ordered  the  officer  to 
proceed  no  farther  with  his  levy  upon  the  real 
estate,  but  to  levy  upon  the  personal  property, 
which  he  accordingly  did,  and  sold  it  to  the 
amount  of  the  price  of  the  shop.  The  creditor 
then  resorted  again  to  the  real  estate,  procured 
from  the  appraisers  a  certificate  of  the  sum  at 
which  they  had  appraised  the  house  and  land, 
and  then  caused  the  whole  of  the  land,  with  the 
house  and  shop  situated  thereon,  to  be  set  oflT  to 
him,  without  any  mention  beinsr  made  of  the 
shop.  It  was  held,  that  parol  evidence  of  these 
proceedings  might  be  admitted  in  an  action 
of  trespass  brought  by  the  debtor  against 
the  creditor,  for  taking  the  personal  property. 
Leavenworth  v.  Baldwin,  2  Day,  317. 

2221.  Where,  in  the  extent  of  an  execution, 
the  appraisers  deducted  one  third  part  of  the 
actual  value  of  the  premises,  for  the  possibility 
of  dower  existing  in  the  debtor's  wife,  it  was 
held,  that  Uiis  was  an  error  which,  if  it  appeared 
in  the  return,  would  vitiate  the  extent ;  but  that 
parol  evidence  could  not  be  received  to  show  the 
fact.     Boody  v.  York,  8  Greenl.  272. 

2222.  Where  lands  are  described  in  a  deed  as 
bounded  on  a  river,  parol  declarations  of  former 
owners  of  the  premises  are  incompetent  to  con- 
tradict that  construction  of  the  deed  which 
passes  to  the  grantee  an  island  in  the  river, 
situated  the  nearest  to  that  bank  where  his 
premises  lie.  Claremont  v.  Carlton,  2  N.  Hamp. 
369. 

2223.  Where,  in  the  margin  of  a  policy  of  in 
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■uimnea  on  &  ihip  at  tea,  it  was  written  that  she 
had  been  spoken  on  the  27th  of  Augast,  parol 
eyidence  that  a  memoxandum  was  left  with 
the  underwriten,  with  which  it  was  intended 
the  policy  should  conform,  stating  that  she  had 
been  spoken  on  the  2Uth,  and  that  27th  was  in- 
serted in  the  policy  bv  mistake,  was  held  inad- 
missible. Ewer  V.  Iraskingt4ni  Ins.  Co.  16  Pick. 
502. 

2224.  A,  the  payee  of  a  promissory  note,  made 
jointly  and  severally  by  C  and  D,  assigned  it  to 
D  in  these  words,  '*  I  assign  the  within  note  to 
B,*'(signed  by  A,)  and  received  another  note  of  the 
same  amount  from  B,  who  was  executor  of  C. 
In  an* action  on  the  former  note  against  D,  it 
was  claimed  that  it  was  paid  by  the  note  of  B  ; 
and  a  witness  testified  that  the  assignment  was 
not  made  by  A  until  afler  the  note  m  suit  was 
paid,  though  in  the  same  interview.  It  was  held, 
that  this  testimony  was  not  exceptionable,  either 
witliin  the  rule,  that  when  an  agreement  is  re 
duced  to  writing,  all  previous  negotiations  are 
merged  in  it,  or  that  parol  evidence  cannot  be 
received  to  vary  or  contradict  a  written  agree- 
ment.    Johnson  v.  Blackman^  11  Conn.  342. 

2225.  Parol  declarations  are  inadmissible  to 
prove  or  disprove  title,  or  a  disclaimer  of  title  in 
lands.    Jackson  v.  Miller^  6  Cow.  751. 

2226.  Parol  declarations  of  one  in  posses, 
sion  of  land,  as  to  the  nature  and  extent  of  his 
interest,  no  le^al  title  being  shown  in  him,  are 
admissible  against  him  and  those  claiming  under 
him,  unless  it  appear  that  there  is  higher  testi- 
mony as  to  the  matter  sought  to  be  shown  by 
parol.     Jackson  v.  Cole,  4  Cow.  587. 

2227.  Parol  evidence  is  admissible  to  prove 
that  a  note,  signed  by  one  of  a  firm  individually, 
was  given  on  account  of  a  partnership  transac- 
tion.     Owinfs  v.  Trotter,  1  fiibb,  157. 

2228.  Evidence  of  a  parol  declaration  of 
Penn,  that  the  land  in  dispute  was  sold  to  the 
defendant,  was  refused  by  the  court.  Richard- 
son  V.  Campbell,  1  Dall.  10. 

2229.  Parol  evidence  of  declarations  by  a  gran- 
tor, made  after  the  date  of  her  deed,  of  her  in- 
tention to  dispose  of  the  same  land  by  will,  and 
that  she  had  made  a  will,  written  by  the  grantee, 
which  she  afterwards  destroyed,  was  held  inad- 
missible evidence  for  the  purpose  of  showing  that 
she  was  ignorant  of  the  contents  of  the  deed, 
and  that  it  was  obtained  by  fraud  and  imposition. 
Hum  V.  Soper,  6  Har.  dt  J.  276. 

2230.  The  parol  declarations  of  a  person  in 
possession  of  land  are  admissible,  to  show  the 
character  and  intent  of  such  possession,  notwith- 
standing the  statute  of  frauds.  Little  v.  lAbby,  2 
Greenl.  242. 

2231.  The  parol  declarations  of  a  person  hav- 
ing title  to  land,  are  inadmissible  as  evidence  to 
defeat  that  title.  Jackson  y.  Cary,  16  Johns. 
302. 

2232.  In  an  action  brought  by  an  executor  to 
recover  rent  of  a  person  who  had  been  a  number 
of  years  in  possession,  parol  evidence  of  the 
declarations  of  the  testator  that  he  was  to  pay  no 
rent,  are  admissible.     Coz  v.  Baird,  6  Halst.  105. 

2233.  Where  the  possession  of  land  is  not 
connected  with  any  written  title,  parol  evidence 
to  explain  such  possession  is  admissible.  De- 
vateh  V.  Jfetosam,  3  Ham.  57. 

2234.  In  a  real  action,  in  which  the  general 
title  was  admitted  to  have  been  originally  in  the 
demandants,  but  an  adverse  title  by  disseizin  was 
set  up  by  the  tenant,  it  was  held,  that  the  latter 
could  not  give  in  evidence  the  parol  declara- 
tions of  the  deman4ant's  agept,  tending  to  preju- 


dice their  title.    Pejepscot  Proprietors  y.  JiftekoU^ 
8  Greenl.  362. 

2235.  Where  certain  stock  was  bequeathed  by 
a  testator  to  his  daughters,  to  stand  in  the  execu- 
tor's  name  until  the  expiration  of  the  charter, 
which  was  renewed,  parol  declarations  of  the 
testator  concerning  the  renewal  of  the  charter 
were  held  not  to  be  admissible.  Burrett  y. 
fFright,  13  Pick.  45. 

2236.  In  an  action  against  several  as  conart- 
ners,  parol  evidence  to  show  that  articles  of  co- 
partnership executed  by  them  were  to  go  into 
operation  only  upon  a  contingency,  was  held  in- 
admissible.    Dix  v.  Otis,  5  Pick.  38. 

2237.  Proof  of  a  parol  acknowledgment,  by  a 
third  person,  that  he  received  a  sum  of  money 
from  the  plaintiff  for  the  defendant's  use,  made 
at  or  about  the  time  when  the  defendant,  or 
some  one  for  him,  must  have  paid  the  money  in 
question,  and  by  a  person  competent  to  charge 
himself  by  an  ordinary  receipt,  may  be  given  in 
evidence  on  these  grounds ;  but  the  mere  fact 
that  such  third  person  is  dead,  does  not  make 
such  acknowledgment  evidence.  HoUaday  v. 
LUtlepagt,  2  Munf.  316. 

2238.  In  an  action  on  a  note  of  hand,  a  letter 
written  by  the  plaintiff,  acknowledging  a  certain 
parol  agreement  on  his  part,  at  the  time  of  giving 
the  note,  was  held  to  be  inadmissible  in  evidence 
to  reduce  the  damages.  Lewis  y.  Gray,  1  Mass. 
297. 

2239.  Parol  acknowledgments,  although  they 
may  be  good  to  support  a  tenancy,  or  to  satisfy 
doubts  in  cases  of  possession,  ought  not  to  be 
received  as  evidence  of  title.  Jackson  v.  Shear- 
man,  6  Johns.  19. 

2240.  Where  it  appeared,  in  a  qui  tarn  action 
on  the  Connecticut  statute,  for  receiving  a  deed 
of  a  piece  of  land,  while  the  grantor  was  out  of 
possession,  and  the  plaintiff  was  in,  holding  ad- 
versely, that  the  grantor,  afler  giving  the  deed 
in  question  to  the  defendant,  had  given  a  qait- 
claim  deed  of  the  same  land  to  the  plaintiff;  it 
was  held,  that  the  mere  parol  declarations  of  the 
grantor,  (he  being  at  the  time  in  court,)  made 
before  the  execution  of  the  quitclaim  deed  to 
the  plaintiff,  were  not  evidence  for  the  plaintiff, 
to  prove,  that,  at  the  date  of  the  defendant's 
deed,  the  plaintiff's  possession  was  an  adverse 
one.    Jfichols  v.  Hotchkiss,  2  Dny,  121. 

2841.. .  Pu'ol  evidence  is  admissible  to  show 
fraud  in  a  sealed  instrument.  Stark  v.  Little- 
page,  4  Rand.  368. 

2242.  Parol  evidence  is  not  admissible  to  show 
that  a  deed  was  delivered  to  a  party  upon  cer- 
tain parol  conditions.  Skinner  v.  Hendriekj  I 
Root,  253. 

2243.  Parol  evidence  is  competent  to  show  a 
consideration  not  incompatible  with  that  set 
forth  in  a  deed.  Trumbo  v.  Curtright,  1  A.  K. 
Marsh.  582. 

2244.  Parol  evidence  is  not  admissible  to  con- 
tradict an  acknowledgment  in  a  deed  of  the  pay- 
ment of  the  purchase  money.  Spiers  v.  Clay^ 
4  Hawks.  22. 

2245.  Where,  in  a  deed,  a  valuable  considera- 
tion is  expressed  to  have  been  paid,  parol  evi- 
dence is  not  admissible  to  prove  another  and 
different  consideration  intended,  or  promised,  and 
not  performed.     Emery  v.  Chase,  5  Greenl.  232 

2246.  Where  the  consideration  of  a  convey- 
ance is  expressed  therein,  and  that  it  was  paid 
by  the  grantee  or  assignee,  parol  evidence  is 
notwithstanding  admissiole  to  show  that  it  had 
not  been  paid.  Shepherd  v.  Little,  14  Johns 
210. 
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SS47.  Parol  evidence  may  be  introdaoed  to 
ahow  a  consideration  for  a  deed,  different  from 
that  exprened  in  the  instmment,  for  the  purpose 
of  assessinir  the  damage,  in  an  action  for  the 
breach  of  the  covenant  of  seizin  in  such  a  deed. 
Morse  v.  Shattuek^  4  N.  Hamp.  229. 

2248.  Parol  evidence  is  admissible  lo  show  the 
consideration  of  a  conveyance,  when  the  same 
is  not  particularly  expressed  in  the  deed;  for 
althouffh,  where  the  deed  is  silent  as  to  the  con- 
sideration, the  presumption  of  law  is,  that  pay- 
ment has  been  made,  yet  this  presumption, 
being  a  species  of  evidence  in  relation  to  matter 
of  fact,  and  not  arising  from  the  construction  of 
any  clause  in  the  deed,  may  be  repelled  by  oral 
testimony.  Davenport  v.  Mason^  15  Mass.  85. 
So,  if  a  consideration  be  set  forth  with  an 
acknowledgment  of  payment,  an  additional  or 
different  consideration  may  be  proved  by  parol 
evidence,  or  it  may  be  proved  that  nothing  was 
received.     Wilkinson  v.  ScoU,  17  Mass.  249. 

2249.  Where,  in  a  deed  of  conveyance  of  land 
in  Massachusetts  with  the  covenants  of  warranty, 
all  mortgages  duly  re^'ftered  were  excepted 
from  the  covenants,  and  it  appeared  that  the 
warrantor,  before  making  the  conveyance,  and 
before  the  statute  of  1802,  c.  33,  requiring  deeds 
of  defeasance  to  be  registered,  had,  among  other 
mortgages,  given  an  unconditional  deed,  which 
was  duly  registered,  and  had  taken  back  a  bond 
of  defeasance,  which  was  not  registered ;  it  was 
considered  as  ambiguous  whether  the  mortgage, 
which  had  been  erocted  by  the  deed  and  oond 
of  defeasance,  was  intended  by  the  parties  to  be 
included  in  the  exception;  and,  by  reason  of 
such  ambiguity,  the  warrantor,  in  an  action 
against  him  on  the  covenants,  was  permitted  to 
introduce  parol  evidence  to  show  the  under- 
standing and  intention  of  the  parties  in  that 
respect.     Foster  v.  Woods,  16  Mass.  116. 

2250.  Where  a  grantor  of  land,  having  ob- 
tained possession  surreptitiously  of  the  deed, 
pretending  that  he  would  get  it  recorded,  con- 
veyed the  land  again  to  a  person  who  had 
knowledge  of  the  former  conveyance,  it  was 
held,  in  an  action  by  an  heir  of  the  first  grantee 
against  the  second,  that  the  demandant,  liaving 
traced  the  deed  into  the  hands  of  the  grantor, 
mifirht  give  parol  evidence  of  its  contents  without 
calling  him  as  a  witness,  though  released  by  the 
tenant,  to  prove  its  loss,  or  showing  that  it  was 
not  in  the  register's  office ;  and  that,  not  know- 
ing who  were  the  subscribing  witnesses,  he  was 
not  bound  to  prove  their  hand- writing ;  and  that 
the  declarations  of  the  second  grantee,  previous 
to  the  second  conveyance,  were  admissible  to 
show  such  conveyance  to  be  fraudulent.  Davis 
Y.Spooner,  3  Pick.  284. 

2251.  Parol  evidence  is  admissible  to  show 
that,  although  a  deed  of  land  was  taken  in  the 
name  of  A,  the  consideration  was  advanced  by 
B,  and  that  therefore  a  trust  resulted  in  favor 
of  B.    Jackson  v.  MiUs,  13  Johns.  463. 

2252.  Whether,  if  a  deed  declare  the  purchase 
money  to  have  been  paid  by  A,  parol  evidence 
ia  admissible  to  show  that  it  was  in  fact  paid  by 
B,  ao  as  to  raise  a  resulting  trust  in  favor  of  B  — 
gtuere.    Gardiner  Bank  v.  Wkeaton,  8  Greenl.  373. 

2253.  To  rectify  a  mistake  in  the  location  of 
laijd,  parol  testimony  may  explain  the  mistake 
in  the  original  grant,  and  show  the  true  situation 
of  the  land.    MiddUton  v.  Perry,  2  Bay,  539. 

2254.  Parol  evidence  may  l>e  introduced  to 
show  that  the  real  boundaries  of  land  vary  from 
those  called  for  in  a  deed  or  patent.  Francis  v. 
HazUrig,  1  A.  K.  Marsh.  93. 


2255.  A  slight  variance  between  the  real  situ- 
ation of  lands  sold  for  taxes,  and  the  recital  in 
the  marshal's  deed,  may  be  reconciled  by  parol 
evidence.  Hood  v.  Mathers,  2  A.  K.  Marsh. 
553. 

2256.  Where,  in  a  conveyance  of  land,  a  de- 
scription is  given  which  has  not  acquired  a  fixed 
legal  construction,  or  a  variable  boundary  is  re- 
ferred to,  parol  evidence  is  admissible  to  ascer- 
tain the  meaning.  Waterman  v.  Johnson,  13 
Pick.  261. 

2257.  Where  the  course  first  given  in  a  deed 
of  conveyance  was  north  69  degrees  west,  46 
rods,  and  thence  to  a  certain  range-line,  and  by 
that  line,  and  other  courses  and  monuments,  to 
the  beginning;  and  this  description  was  intelli- 
gible and  unambiguous,  agreeing  with  all  the 
monuments  given ;  the  grantor  was  not  per- 
mitted to  prove  by  parol  that  the  first  course 
actually  run  by  the  surveyor,  at  the  time  of  the 
conveyance,  was  south  69  degrees  west,  which 
would  equfdly  well  agree  with  all  the  other* 
courses  and  monuments  in  the  deed  :  and  that 
the  surveyor,  who  also  wrote  the  deed,  inserted 
north  instead  of  south,  by  mistake.  lAnscott  v.- 
Femald,  5  Greenl.  496. 

2258.  A  complainant  averring  that  he  was 
seized  of  a  tract  of  land  containing  200  acres, 
describing  it,  and  that  30  acres  of  eood  and  val- 
uable land  belonging  to  him  were  flowed,  it  was 
held,  that,  after  verdict  and  judgment  in  his 
favor  for  the  flowing,  the  30  acres  must  be  taken 
to  be  parcel  of  the  200,  and  that  there  was  no 
such  ambiguity  as  would  let  in  parol  evidence. 
Gay  V.  Weties,  7  Pick.  217. 

^359.  Parol  evidence  is  admissible  to  prove 
that  a  tract  of  land  has  acquired  a  name  by  rep- 
utation different  fiom  its  patent  name ;  and  a 
reference  to  it  by  its  acquired  name  in  a  subse- 
quent grant,  by  way  of  call,  is  a  good  and  legal 
reference.  Raich  v.  Beltihoover,  3  Har.  &>  J. 
469. 

2260.  Where  land  is  attached  under  one  de- 
scription and  levied  on  under  another,  parol 
evidence  is  admissible,  on  a  question  of  title,  to 
show  that  both  descriptions  refer  to  the  same 
land.     M'Grtgor  v.  Brown,  5  Pick.  170. 

2261.  An  exchange  of  lands  cannot  be  proved 
by  parol  evidence.  Maydwell  v.  Carroll,  3  Har. 
&  J.  361. 

2262.  Parol  evidence  is  not  sufficient  to  sup- 
port an  action  for  the  purchase  money  for  lands. 
Hotoard  v.  Jackson,  2  Stew.  493. 

2263.  Parol  evidence  is  not  sufficient  to  create 
a  title,  nor  to  transfer  a  title  to  real  estate  ;  but 
it  is  sometimes  proper  and  necessary,  to  strength- 
en or  explain  transactions,  from  which  either 
the  existence  or  the  transfer  of  title  may  be  in- 
ferred.    Mien  V.  Parish,  3  Ham.  109. 

2264.  In  an  action  for  breach  of  covenant  to 
convey  land,  parol  evidence,  that  the  sum  paid 
was  more  than  was  expressed  in  the  covenant, 
is  admissible.     Scott  v.  fVatU,  2  J.  J.  Marsh.  110. 

2265.  Where  land  was  conveyed  by  a  deed 
stating  the  consideration  to  be  a  sum  of  money 
received  by  the  grantor,  and  the  grantor  after- 
wards brought  an  action  to  recover  the  value  of 
the  land,  parol  evidence  that  the  actual  consid- 
eration was  a  promise  to  convey  to  a  third  person, 
and  that  the  grantee  refused  to  make  such  con- 
veyance, was  held  inadmissible.  Griswold  v. 
Messenger,  6  Pick.  517. 

2266.  Parol  evidence  is  inadmissible  to  show 
that  the  land  conveyed  did  not  contain  the  quan- 
tity of  acres  expressed  in  the  deed.  Howes  v. 
Barker^  3  Johns.  506. 
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2267.  Where  land  was  eonvered  to<A  in  trast, 
that  if  the  grantor  should  make  defanlt  in  the  pay- 
ment of  a  certain  promissory  note,  A  should  sell 
the  land  and  apply  the  proceeds  to  the  payment 
of  such  note,  it  was  held,  that  parol  evidence 
was  not  admissible  to  show  that,  at  the  time  the 
deed  was  executed,  it  was  agreed  by  the  parties 
tliat  it  should  operate  a  discharge  of  the  note. 
Brooks  V.  Mattbie,  4  Stew.  Sc  Port.  96. 

2268.  Parol  evidence  of  an  agreement,  that 
the  dividing  line  between  two  tracts  of  land 
should  thereafter  occupy  a  different  position,  is 
inadmissible  in  an  action  of  ejectment  between 
the  two  proprietors.  Smith  v.  Dudley^  1  Litt. 
66. 

2269.  An  agreement,  made  at  the  time  of  a 
•ale  and  conveyance  of  land,  and  the  taking  of 
a  note  fVom  the  purchaser  for  the  same,  that  if 
the  land  should  exceed  a  certain  quantity,  tlie 
purchaser  should  pay  the  seller  an  additional  sum 
therefor,  cannot  be  proved  by  parol  evidence. 
Northrop  V.  Spearyy  I  Day,  23. 

2270.  In  an  action  of  debt  on  a  bond,  for  the 
purchase  money  of  land  sold  and  conveyed,  parol 
evidence  cannot  be  given  by  a  witness  that  he 
was  seized  of  any  part  of  the  land  so  sold,  in 
order  to  rebut  the  claim  and  title  of  the  vendor 
to  any  part  of  the  land  included  in  his  deed  to 
the  vendee,  or  to  show  that  the  title  to  any  part 
of  the  land  so  conveyed  was  not  in  the  vendor 
at  the  time  of  the  conveyance.  Skarpe  v.  Gibson. 
1  Har.  &  J.  447. 

2271.  A  tenant  claims  under  a  deed  from  S.  to 
L.  of  **  a  tract  of  land  in  South  Hadley,"  describ- 
ing it  only  by  reference  to  a  deed  from  P.  to  S.  of 
<'  a  rij^ht  to  lay  out  '*  in  a  tract  of  common  and 
undivided  land  in  South  Hadley,  or  Granby, 
nine  acres  which  M.  had  conveyed  to  P.,  and  the 
tenant  proves  that  nine  acres  in  this  tract  had 
been  surveyed  to  P.  before  he  made  this  deed  to 
8  Held,  that  parol  evidence  was  admissible  to 
show  that  the  land  so  surveyed  was  the  same 
with  the  land  demanded,  and  with  that  intended 
to  be  conveyed  by  8.  to  L.  Men  v.  Bates.  6 
Pick.  460. 

2272.  Parol  evidence  was  held  inadmissible  to 
prove,  that  land  patented  under  a  common  war- 
rant of  survey  was  cultivated  land.  Spalding 
V.  Reeder,  1  Har.  &  M*Hen.  187. 

2273.  An  action  for  the  use  of  lands  is  not 
within  the  statute  of  frauds,  and  parol  evidence 
is  admissible  to  prove  the  promise.  Wells  v. 
Deming,  2  Root,  149. 

2274.  Where  land  was  conveyed  to  E.  A.  C, 
which  was  the  name  of  E.  A.  S.  before  marriage, 
parol  evidence  is  admissible  to  prove  that  E.  A. 
S. was  the  person  intended;  that  her  marriage 
was  unknown  to  the  grantor,  and  that  there  is  no 
other  person  claiming  to  bear  the  same  name,  or 
claiming  title  under  it.  Seanlan  v.  Wright.  13 
Pick.  523. 

2275.  in  an  action  of  assumpsit,  to  recover  the 
consideration  advanced  under  a  parol  contract 
for  land,  where  the  vendor  had  failed  to  con- 
vey, competent  testimony  to  the  equity  and  mo- 
rality of  the  claim  to  the  money  is  admissible. 
Doucrkerty  v,  Goggin,  13.3.  Marsh.  373. 

2276.  ^arol  evidence  allowed  to  explain  the 
meaning  of  parties  under  a  covenant  ^*  to  make 
good  a  tract  of  land  from  all  persons  claiming, 
except  the  lord  of  the  soil,  of  any  legal  improve- 
ment made  before  or  after  the  improvement  pur- 
chased by  plaintiff."  Birehfield  v.  Castleman, 
Addis.  181. 

2277.  Parol  evidence  is  admissible  to  show 
the  course  and  boundary  of  a  survey  incorrect^ 


and  that  they  found  otherwise  upoa  the  grotnid 
Mageehan  v.  ^dams^  2  Binn.  109. 

2278.  Where  one,  in  consideration  of  deficien* 
cies  in  land  sold,  received  a  certain  sum  of  money, 
and  gave  a  release  by  deed  of  all  title  to  the  lands 
then  paid  for,  he  is  estopped  from  going  into  the 
supposed  deficiency  by  parol  evidence.     May- 

^^^017'  '^"'^^'^t  ^  Hayw.  203. 

2279.  The  plaintiff,  in  an  action  on  a  promis- 
sory note,  not  expressed  to  be  for  value  received, 
stated,  in  one  count,  as  the  consideration  of  the 
note,  an  indebtedness  of  the  maker  to  the  payee, 
**  being  part  of  the  purchase  money  of  certain 
lands,  sold  and  conveyed  by  the  payee  to  the 
maker."  In  support  of  such  averment,  the  plain- 
tiff offered  parol  testimony  to  prove  the  admis- 
sion of  the  defendant  that  he  owed  the  payee  a 
note  of  the  same  amount  towards  a  farm  he  had 
purchased  of  him.  It  was  held,  that  such  evi- 
dence was  admissible,  without  producing  the 
deed,  or  any  written  evidence  of  the  sale  and 
conveyance,  and  that  it  might  of  itself  be  suffi- 
cient to  prove  the  consideration  stated.  Edger^ 
ton  V.  Edgerton,  8  Conn  6. 

2280.  A  ^rantof  a  right  of  way  across  land  does 
not  authorize  the  grantee  to  enter  at  one  place, 
go  partly  across,  and  come  out  at  another  place 
on  the  same  side  of  the  lot ;  and  parol  evidence 
to  show  that  such  was  the  intention  of  the  grant 
is  inadmissible.  Comstoek  v.  Van  Deusen,  5 
Pick.  163. 

2281.  Parol  evidence  is  not  admissible  to  prove 
the  rules,  usages,  and  practices,  of  the  land-office 
of  Maryland.  Hammon  v.  War/ield,  2  Har.  A  J. 
151. 

2282.  Parol  evidence  is  competent  to  prove 
that  a  bill  of  sale  for  a  slave  was  to  be  cancelled, 
and  the  slave  to  revest  in  the  maker  of  the  bill 
of  sale.  Trumbo  v.  Curtright,  1  A.  K.  Marsh. 
582. 

2283.  Parol  evidence  that  a  bill  of  exchange, 
absolute  in  its  terms,  was  to  be  payable  on  a  con- 
tingency, is  inadmissible  in  an  action  on  sach 
bill.     Cunningham  v.  Wardwell,  3  Fairf.  466. 

2284.  On  a  plea  of  covenants  performed,  evi- 
dence of  a  parol  agreement  that  the  plaintiff 
should  look  to  another  for  performance,  and  ex- 
onerate the  defendant,  is  improper.  PaUon.  t. 
Robinson,  1  Bibb,  285. 

2285.  In  an  action  upon  a  ^omissory  hote 
against  one  of  the  makers,  parol  ev.'^<ince  is  ad- 
missible to  show  that  the  defendant  is  only  a 
surety,  and  that  the  plaintiff,  knowing  that  fact, 
has  so  conducted  with  the  note  as  to  discharge 
him.     Bank  v.  Kent,  4  N.  Hamp.  SS21. 

2286.  Parol  evidence  is  not  admissible  to  prove 
that  an  assignment  of  stock,  under  seal,  was  in- 
tended as  a  mortgage,  when,  upon  its  face,  it 
purports  to  be  an  absolute  assignment.  Bend  v. 
Susqw^nna  Co.  6  Har.  &  J.  128. 

2287.  Parol  evidence,  that  a  discharge  of  a 
mortgage  was  intended  to  be  an  assignment,  is 
inadmissible.     Wade  v.  Hotoard,  6  Pick.  492. 

2288.  Where  a  deed  of  mortgage  purported  to 
convey  the  whole  of  an  estate,  parol  evidence 
tending  to  prove  that  the  deed  was  intended  and 
understood,  by  all  the  parties,  to  convey  a  moiety 
only,  and  that  the  whole  was  included  in  the 
deed  through  mistake  on  the  part  of  the  scriv- 
ener, was  held  to  be  inadmissible.  Lockm  v. 
Whiting,  10  Pick.  279. 

2289.  A  mortgage  and  master's  deed  on  fore^ 
closure,  being  utsolute  on  their  face,  parol  evi- 
dence is  inadmissible  to  show  that  they  were 
taken  subject  to  a  lease.  Sinclair  v.  /(sdbon,  8 
Cow.  543. 
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8990.  Parol  eyide&ce  of  a  sale  bj  a  judgment 
debtor  not  admitted,  to  impeabh  the  title  of  the 
pnrchaee,  under  the  aheriif 's  sale.  Goodright 
T.  JMUZer,  1  Teates,  305. 

2291.  If  a  purchaser  of  real  estate  at  a  sheriff's 
sale  refuse  to  pay  the  purchase  money,  and  the 
property  be  sold  for  a  less  sum  at  a  second  sale, 
the  liability  of  the  first  purchaser  for  the  differ- 
ence, under  the  statute  of  Indiana  of  1625,  may 
be  established  by  parol  eridence.  CowgiU  t. 
Wooden^  2  Blackf.  332. 

2292.  A  sheriff's  deed  is,  jrer  «e,  evidence  of 
title  in  the  grantee ;  and  parol  eyidence  is  inad- 
missible to  contradict  the  recital,  or  to  show  that 
vhe  land  was  sold  under  a  different  execution  and 
judfment  than  that  recited.  Jackson  y.  Sternberg, 
80  Johns.  49.  Such  evidence  may,  however,  be 
admitted  to  show  fraud  in  the  sale ;  and  it  seems 
that  the  sale  and  deed  may  be  set  aside  on  mo- 
tion of  the  debtor  or  a  judgment  creditor,  on  the 
ground  of  fraud,  ib, 

2293.  Parol  eyidence  is  admissible  to  show  the 
time  of  the  debtor's  death,  for  the  purpose  of 
avoiding  an  extent,  as  it  does  not  contradict  any 
fact  stated  in  the  officer's  return.  jSlllen  v.  The 
Portland  Stage  Co.  8  Greenl.  207.  Parol  evi- 
dence may  be  received  to  show  the  hour  of  the 
day  at  which  an  execution  was  issued,  for  the 
purpose  of  showing  that  it  was  within  24  hours 
afler  judgment,  and  therefore  irregular,  ib. 

2294.  In  assumpsit  for  services  and  money  ex- 
pended, brought  by  a  trustee  of  an  impotent  per- 
son, appointed  by  a  former  board  of  selectmen  of 
a  town,  of  which  one  or  more  of  the  defendants 
were  a  part,  under  the  Connecticut  statute,  the 
plaintiff  offered  in  evidence  a  statement  of  the 
debts  and  credits  of  the  estate  of  which  he  was 
trnatee,  rendered  by  the  plaintiff  to  a  former  board 
of  selectmen,  accompanied  with  a  certificate  of  a 
subaequent  board,  signed  only  by  one  of  the  de- 
fendants, approving  of  such  certificate.  It  was 
held,  that  such  eyidence  was  not  admissible,  as 
it  did  not  show  either  an  implied  promise  on  the 
part  of  the  defendants  who  composed  the  pres- 
ent board  of  selectmen,  or  that  they  were  jointly 
liable.  Loekwood  v.  Smith,  5  Day,  309.  Held, 
also,  that  another  writing,  signed  by  each  of  the 
defendants  and  certain  other  persons,  approving 
•f  the  doings  of  the  former  board  of  selectmen, 
in  relation  to  the  appointment  of  the  trustee,  was 
ina^lmissible,  for  the  same  reason,  and  that  parol 
evidence  to  show  to  what  doings  the  writing  re- 
ferred was  also  inadmissible,  ib.  Held,  also,  that 
evidence  showing  that  the  several  boards  of  select- 
men, prior  to  the  defendants,  had  approved  of 
tiie  plaintiff's  course,  and  that  he  had  acted  un- 
der their  directions,  was  inadmissible,  ib.  Held, 
also,  that  the  confessions  of  one  of  the  defendants, 
mwdbe  out  of  court,  could  not  be  given  in  evidence, 
lor  tJbe  purpose  of  proving  the  facts  stated  in  the 
declaration,  ib, 

23S&.  A.  brings  an  action  to  recover  money 
far  ^rhich  B.  h^  signed  a  receipt,  promising  to 
aeeonnt  therefor  to  A.  B.  offers  parol  evidence 
to  prove  that,  A.  being  indebted  to  L.,  and  L.  to 
B^  it  was  agreed  beforehand  that  this  money 
■Imald  be  paid  to  B.,  in  part  payment  of  his 
elalm  against  L.,  and  L.'s  claim  against  A. ;  that 
the  money  was  thus  paid,  the  receipt  signed,  and 
the  moaey  passed  to  L.'s  credit  in  their  boc^s. 
Held,  that  this  evidence  was  admissible,  and  was 
a  de&nce  to  the  action.  Oerrish  v.  Waehburn,  9 
Pick:  338. 

2296.  To  show  the  performance  of  a  oovenant 
to  pay  money  in  the  **  lawfU  currency  of  New 
Jerpey,"  the  party  may  ahow  a  subsequent  parol 


agreement,  by  the  covenantee,  to  take  bank 
notes,  and  a  tender  of  such  notes.  M*EotDen  v. 
Rose,  2  South  582. 

2297.  In  a  suit,  by  the  assignee  against  the  as- 
signor, on  a  note  assigned  under  Kentucky  stat- 
ute, parol  evidence  is  admissible,  on  the  part  of 
the  assignor,  to  show  that,  at  the  time  of  the  as- 
signment, he  represented  to  the  assignee  that  a 
payment  had  been  made  on  the  note  Buekner 
V.  Cwrry,  1  Bibb,  477. 

2296.  Where  a  joint  bond  is  given  for  the  per- 
formance of  covenanto,  a  parol  discharge  of  one 
of  the  obligors,  without  consideration,  is  not  a 
discharge  of  the  bond,  and  cannot  be  given  in 
evidence  under  the  general  issue.  Dewey  v. 
Z>«r&v,  20  Johns.  462. 

2299.  Parol  evidence  may  be  given  of  the  ex- 
istence, contents,  surrender,  or.  cancellation,  of 
a  power  of  attorney,  authorizing  the  sale  and  con- 
veyance of  lands,  under  which  a  sale  has  in  fact 
been  made ;  and  such  evidence  may  consist  of 
the  declarations  of  the  constituent.  Jackson  y. 
Livingston,  7  Wend.  136. 

2300.  Where  it  is  sought  to  connect  a  suit 
before  a  justice,  dismissed  by  reason  of  a  plea 
of  title,  with  a  suit  subsequently  prosecuted  for 
^e  same  cause  in  the  common  pleas,  the  writ- 
ten proceedings  before  the  justice  must  be  pro- 
duced ;  the  facte  cannot  be  esteblished  by  parol. 
Webb  V.  Alexander,  7  Wend.  28). 

2301.  Where  a  former  action  for  the  same 
cause,  and  judgment  for  the  defendant,  were 
pleaded,  and  a  docket  of  a  justice  of  the  peace 
was  produced,  from  which  it  appeared  that  a 
judgment  of  nonsuit  only  was  entered,  it  was 
held,  that  parol  evidence  was  inadmissible  to 
show  that  the  cause  was  heard  and  decided  on 
ite  merite,  and  that  the  form  of  the  judgment 
was  in  consequence  of  the  supposition  of  the 
justice  that  no  other  judgment  than  that  entered 
by  him  could  properly  be  entered  in  the  case. 
BrintnaU  v.  Foster,  7  Wend.  103. 

2302.  The  fact,  whether  a  consteble*s  official 
bond  was  accepted  or  rejected,  may  be  proved 
bv  parol,  even  though  in  opposition  to  the  town- 
ship record.  Westerhaven  v.  Clive,  5  Ham. 
136. 

2303.  Parol  evidence,  that  a  person  taking  the 
acknowledgment  of  a  deed  was  qualified  so  to 
do,  is  not  admissible,  that  fact  not  appearing  on 
the  certificate.    Johnston  v.  Haines,  2  Ham.  55. 

2.304.  Where  the  writing  relates  to  a  collat- 
eral circumsUnce,  and  an  inference  favorable  to 
the  party  in  whose  possession  it  is  arises  out  of 
the  fact  of  ite  execution  and  existence,  and  not 
out  of  ite  particular  contente,  parol  evidence  of 
its  contents  is  admissible.  Loiery  v.  Pinson,  2 
Bailey,  324. 

2305.  The  records  of  the  commissioners'  office 
are  proof  of  the  facts  connected  with  the  sale  of 
unseated  lands  for  taxes :  parol  evidence  is  in- 
admissible. JlfCaU  V.  Lorimer,  4  Watte,  351. 
Bums  V.  Lyon,  4  Watte,  363. 

2306.  On  an  issue  of  infancy,  parol  evidence 
is  competent  to  prove  the  infancy ;  and  the  regis- 
try of  the  birth   is  not  conclusive.      Beder  v 
Young,  3  Bibb,  520. 

2307.  Where  the  obligor  of  a  bond  bound  him- 
self absolutely,  by  a  certain  day,  to  convey  cer- 
tain land  to  the  ooligree,  it  was  held,  in  an  action 
upon  such  bond,  that  parol  evidence  of  an  agree- 
ment between  the  parties,  that  the  obligor  should 
not  be  bound  to  convey  until  the  obi 'gee  paid  a 
certain  sum  of  money,  was  inadmissible.  Jt*  Cut' 
tic  V.  Stevens,  13  Wend.  527. 

2308.  A  parol  submission  to  arbitration,  and 
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an  award  thereon,  are  admiiaible  m  evidence 
under  a  count  on  the  original  cause  of  action. 
Gannon  v.  Anderson^  2  Bailey,  346. 

2309.  Under  a  plea  of  non  est  factum  in  an  ac- 
tion upon  a  note,  parol  evidence  is  admissible,  to 
show  the  character  of  the  delivery.  Owings  v. 
GrubbSj  6  J.  J.  Marsh.  31. 

2310.  Parol  evidence  of  the  rate  of  interest  in 
another  state  is  inadmissible.  Talbot  v.  Peeples^ 
6  J.  J.  Marsh.  200. 

2311.  Under  a  verbal  agreement  for  the  settle- 
ment of  a  controversy,  either  party  may  show  by 
parol  his  rights  in  relation  to  the  subject-matter 
of  the  controversy  at  the  time  of  the  agreement, 
as  evidence  of  what  was  or  was  not  included 
therein.     Truett  v.  Chaplin^  4  Hawks.  178. 

2312.  Where  there  is  no  proof  of  any  written 
memorial  of  the  ;«scission  of  a  contract  for  land, 
parol  evidence  is  competent  to  prove  the  rescis- 
sion.    Hawkins  v.  Lowry^  6  J.  J.  Marsh.  245. 

2313.  Where,  in  an  action  of  replevin,  the 
plaintiff  claimed  the  goods  replevied  under  a 
mortgage  made  to  him  by  a  third  person,  to  in- 
demnify him  against  a  promissory  note,  de- 
scribed in  the  mortgage  as  having  been  given 
for  a  certain  sum,  but  the  note  produced  bv  the 
plaintiff  was  for  a  different  sum,  parol  evidence 
was  admitted  to  show  that  the  note  produced 
was  the  one  referred  to  in  the  mortgage.  Johns 
V.  Church,  12  Pick.  557. 

2314.  Where  a  policy  of  insurance  is  made  on 
property  on  board  a  vessel,  "  for  the  owners  of 
a  vessel,'*  parol  evidence  is  admissible  to  show 
that  the  insurance  was  intended  by  the  assured 
to  cover  both  joint  and  separate  property  of  the 
owners.     Foster  v.  U.  States  Ins.  Co,  1 1  rick.  85. 

2315.  Where  a  vendor,  on  a  written  agree- 
ment, undertook  to  ship  to  his  correspondent  a 
certain  quantity  of  "good  fine  wine,'*  parol  evi- 
dence was  admitted  to  show  the  actual  terms  of 
the  sale,  and  that  the  vendor  shipped  the  wine 
selected  by  his  correspondent.  Hogins  v.  Plymp- 
ton,  11  Pick.  97. 

^16.  A  sale,  under  an  order  from  an  orphan's 
court,  may  be  proved  by  parol.  Rham  v.  Norths 
2Teates,  117. 

2317.  Parol  evidence  is  admissible  to  show  the 
kind  of  money  intended  to  be  paid  on  a  writ- 
ten contract.  Field  v.  Biddle,  1  Yeates,  132. 
JiTMeen  v.  Ovten^  1  Yeates,  135. 

2318.  Parol  evidence  is  inadmissible  to  show 
that  the  words  **with  legal  interest  for  the 
same,"  contained  in  a  bond,  did  not  mean  inter- 
est from  the  date  of  the  bond.  Cook  v.  Ambrose^ 
Addis.  323. 

2319.  Where  the  meaning  of  the  parties  to  a 
written  contract  cannot  be  collected  from  the  in- 
strument itself,  bv  reason  of  its  ambiguity  or  illegi- 
bility, it  seems  that  parol  evidence  of  the  acts  of 
the  parties,  contemporaneously  with  and  imme- 
diately afler  the  execution  of  the  instrument,  is 
proper  for  the  consideration  of  the  jury.  Haven 
V   Brown,  7  Greenl.  421. 

2320.  On  the  trial  of  the  general  issue  in  an 
action  of  ejectment,  parol  evidence  may  be  given 
to  prove  that  the  plaintiff,  who  claimed  under  a 
patent  from  the  United  States,  was  dead  at  the 
time  the  patent  issued.  Collins  v.  Brannin,  1 
Mis.  540. 

2321.  A  sold  and  conveyed  land  to  B  by  deed, 
and  there  was  at  the  time  a  parol  agreement  be- 
tween them,  that  A  should  have  free  ingress  and 
egress,  to  take  and  remove  certain  articles  of 
personal  property  belonging  to  him,  and  to  re- 
main in  possession  for  that  purpose  a  reasonable 
tine     In  trespass  qwBre  clausum  by  B  against 


A,  it  was  held,  that  such  agreement  amounted 
to  a  license,  and  neither  affected,  nor  was  af- 
fected by,  the  deed,  and  that,  consequently,  parol 
evidence  was  admissible  to  prove  it.  Parsons  v. 
Camp,  11  Conn.  525. 

22S2.  Where  the  collector  of  a  town  had  given 
bond  with  sureties,  conditioned  for  the  faithful 
collection  of  the  town  taxes;  and  aflerwardB 
had  given  another  bond,  with  other  sureties,  for 
the  fiithful  collection  of  a  school-house  tax ;  afler 
which  he  paid  over  a  larve  sum  of  money  to  the 
treasurer,  taking  his  receipt,  in  which  he  prom- 
ised to  account  for  that  sum  to  the  town ;  it  waa 
held,  in  an  action  for  contribution  between  the 
sureties  on  the  first  bond,  (one  of  whom  had 
voluntarily  paid  the  amount  of  an  alleged  de- 
linquency,) that  parol  testimony  was  admissible 
to  prove  that  the  sum  thus  paid  included  the 
amount  of  the  school-house  tax,  which  had  ac- 
cordingly been  paid  over  by  the  treasurer,  by 
direction  of  the  collector ;  and  that  therefore  the 
deficiency  existed  only  in  the  first  bond,  ^uson 
V.  Read,  7  Greenl.  22. 

2323.  A  resulting  trust  may  be  shown  by 
parol  evidence.  S^y  v.  Blanckard,  3  N.  Hamp. 
170. 

2324.  Parol  evidence  is  admissible  to  show 
that  the  parties  agreed  to  proceed  before  two 
auditors  in  absence  of  a  third,  and  their  report 
will  be  accepted.  Booth  v.  Tousey,  1  Tyler, 
407. 

2325.  Where  a  contract  in  writing  merely 
states  an  amount  in  dollars  and  cents,  it  may  be 
shown  b^  parol  that  it  was  agreed  at  the  time  to 
be  paid  m  United  States  Bank  bills.  Morton  t. 
WeUs,  1  Tyler,  381. 

2326.  The  actual  taking  possession  of  premi- 
ses may  be  proved  by  parol,  although  such  po»« 
session  is  under  a  written  agreement.  Den.  ▼. 
Hamilton,  7  Halst.  109. 

2327.  A  plaintiff  gave  the  sheriff  a  writing, 
stating  that  he  wished  him  to  show  the  defi?ndant, 
whom  he  had  in  custody,  as  much  indulgence  as 
could  be  shown  with  safety  to  himself  and  with- 
out hazarding  in  an^  way  the  debt.  Held,  that 
the  writing  teing  in  itself  ambiguous,  parol  evi- 
dence of  tne  conversations  between  the  plaintiff 
and  the  officer  at  the  time,  and  of  collateral  facta, 
to  ascertain  the  intention  of  the  plaintiff,  was 
admissible.     Ely  v.  Adams,  19  Johns.  313. 

2328.  In  an  action  against  the  husband  for 
necessaries  furnished  his  wife,  parol  evidence  of 
the  marriage  may  be  given  notwithstanding  the 
register  act  of  New  Jersey.  JUhertson  v.  SwUik^ 
2  Penn.  473. 

232SC  Where  a  creditor  received  from  the  prin- 
cipal debtor  the  note  of  a  third  person,  to  a 
larger  amount  than  the  debt,  and  gave  a  receipt 
stating  that  the  note  was  received  m  security  for 
all  notes  signed  by  the  debtor ;  in*  an  action 
against  the  surety,  held,  that  parol  evidence 
was  admissible  to  show  that  the  note  waa  re 
ceived  in  payment  by  the  creditor,  and  with  in 
tent  to  discharge  the  debtor  and  his  surety. 
Baker  v.  Briggs,  8  Pick.  122. 

2330.  Under  a  lease  demising  «^  a  house  and 
lot  of  land  containing  three  acres,  be  tlie  same 
more  or  less,"  the  lessee  claimed  seven  acres, 
the  whole  being  in  one  lot,  not  separated  by  any 
fence.  Parol  evidence  was  admitted  to  show 
that  the  original  lot  connected  with  the  house 
was  about  three  acres;  that  the  lessor  added 
four  acres  by  purchase,  and  occupied  the  wfable 
at  the  time  of  the  demise ;  and  that  the  lease 
was  intended  by  the  parties  to  cover  only  the 
original  three  acres,  visible  remains  of  the  old 
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division   line   still  remaining.      Chamberlain  v. 
Letsan,  2  South.  452. 

2331.  In  an  action  by  a  witness  to  recover  his 
fees  from  the  party  who  subpoenaed  him,  he  maj 
give  parol  evidence  that  he  attended  before  the 
conrt,  and  was  examined.  Baker  v.  Brill^  15 
Johns.  260. 

2332.  Parol  evidence  is  admissible  to  show 
that  a  lease  has  been  surrendered.  Mairs  v. 
Sparks,  2  South.  513. 

2333.  In  an  action  by  the  payee  of  a  note,  a 
parol  agreement  of  the  maker  to  save  him  harm- 
less from  loss  by  the  sale  of  the  article  for  which 
the  note  was  given,  was  held  to  be  inadmissible 
if  forming  a  part  of  the  contract  of  sale,  and  that 
it  was  a  nttdum  pactum,  if  made  subsequently. 
riarris  v.  Caston,  2  Bailev,  342. 

23t)4.  Where  a  note  of  hand  has  been  trans- 
ferred by  an  indorsement  in  blank,  parol  evidence 
is  not  admissible  to  prove  that,  at  the  time  it  was 
so  transferred,  the  indorser  agreed  to  be  liable 
at  all  events,  without  demand  of  the  maker  and 
notice  of  non-payment.  Barry  v.  Morse,  3  N. 
Hamp.  132. 

2335.  Parol  proof  of  a  usage  may  be  received  in 
explanation  of  the  terms  vof  a  deed.  Farrar  y. 
Stackpole,  6  Green! .  154. 

2336.  A  usaffe  may  be  proved  by  parol  evi- 
dence ;  and,  when  proved,  it  may  give  a  peculiar 
effect  and  meaning  to  the  words  of  a  contract, 
necessarily  referring  to  the  usage  proved.  Mur- 
rayy.  Hatch,  6  Mass.  465. 

2337.  In  a  presentment  against  justices  for 
not  fixing  tavern  rates  twice  a  year,  the  exist- 
ence of  mns  or  taverns  in  the  county  may  be 
proved  by  parol  evidence.  Commonwealth  v. 
Skortridge,  3  J.  J.  Marsh.  638. 

2338.  A  purchased  a  grocery  store  for  a  sum 
stated  in  the  deed ;  and  the  vendor  at  the  time  of 
sale  agreed  orally  not  to  carry  on  the  same  busi- 
ness within  a  certain  distance  :  held,  that  such 
an  agreement  was  consistent  with  the  deed,  and 
might  be  proved  by  parol.  Pierce  v.  Woodward, 
6  Pick.  206. 

2339.  Where  a  party  was  induced  to  enter  into 
an  agreement  by  a  verbal  promise,  parol  evi- 
dence of  what  was  said  at  and  immediately  be- 
fore its  execution  is  admissible.  Campbell  v. 
Mraenaehan,  6  S.  &  R.  171. 

2340.  Parol  evidence  may  be  introduced  to 
show  an  agreement  relative  to  the  place  where 
the  payment  of  a  note  was  to  be  demanded,  al- 
though the  agreement  did  not  appear  on  the 
face  of  the  note.  Brent  v.  BaTik  of  the  Metropolis, 
I  Pet.  92. 

2341.  Where  a  parish  held  certain  lands  de- 
vised to  them  to  be  leased,  and  the  yearly  in- 
come to  be  paid  to  the  minister,  and  the  parish, 
at  his  settlement,  voted  him  a  fixed  salary,  which 
he  received  for  many  years,  making  no  claim  to 
the  income ;  held,  that  in  a  suit  by  the  minis- 
ter for  his  salary,  parol  evidence  was  admissible 
to  show  that  he  relinquished,  at  his  settlement, 
his  claim  to  such  income.  Tliompson  v.  Congrs^ 
gational  Society  in  Rehoboth,  5  Pick.  460. 

2342.  Letters  of  administration  having  been 
granted  in  any  county,  on  the  estate  of  a  person 
dying  without  the  commonwealth,  parol  evi- 
dence is  admissible  to  show  that  the  deceased 
left  estate  within  such  county.  Harrington  v. 
Brawn,  5  Pick.  519. 

2343.  When  a  covenant  is  not  contradicted, 
parol  evidence  is  admissible  to  aid  and  fortify  the 
construction  of  the  covenant.  Patteson  v.  Gar- 
rett,  7  J.  J.  Marsh.  142. 

2344.  Where  a  broker  verbally  commimicated 
voii.  n.  39 


to  the  insurers  the  contents  of  an  order  for  ef- 
fecting an  insurance,  parol  evidence  of  this 
communication  may  be^iven,  it  not  being  evi- 
dence of  the  contents  of  a  writing.  Livingston 
V.  Delafield,  1  John^.  522. 

2345.  The  condition  of  a  bond  being  **  to  put 
and  establish  A  in  a  certain  right  of  land"  de- 
scribed, parol  explanation  of  the  meaning  of  the 
parties  in  this  expression  was  held  admissible. 
Campbell  v.  Hyde,  1  Chip.  65. 

2346.  Parol  evidence  is  'admissible  to  prove 
that  a  written  order  entered  amone  the  proceed- 
ings of  the  board  of  directors  of  a  bank,  was 
rescinded  and  annulled  by  a  subsequent  verbal 
order,  of  which  no  minute  in  writing  was  made. 
Whittington  v.  Farmers*  Bank,  5  Har.  &  J.  489. 
The  parol  proof  of  such  verbal  order  need  not 
establish  the  fact,  that  the  order  was  rescinded 
by  the  board  of  directors  at  a  regular  meeting  of 
the  board,  at  their  ordinary  place  of  meetinff, 
consisting  of  the  requisite  number  of  offices  for 
the  transaction  of  business,  according  to  the 
charter ;  nor  need  it  show  the  day  and  year  on 
which  the  order  was  rescinded,  ib. 

2347.  Parol  evidence  was  held  admissible  in 
Maryland,  to  prove  that  a  man  was  a  convict 
transported  from  Great  Britain.  State  v.  Ridge- 
ley,  2  Har.  <&  M*Hen.  120. 

2348.  Parol  evidence  is  admissible  to  prove  a 
witness  an  infidel.  Bow  v.  Parsons,  1  Root, 
480. 

2349.  If  a  witness  is  discharged  of  his  inter- 
est, and  the  party  offering  him  is  unable  to  pro- 
duce his  discharge,  parol  evidence  is  admissible 
to  prove  it.    Jewet  v.  WorthingUm,  1  Root,  226. 

2350.  Parol  evidence  is  admts^ble  to  prove  the 
consideration  of  an  indorsement  on  a  note,  and 
that  it  had  failed.  Pettibons  v.  Roberts,  2  Root, 
258. 

2351.  Parol  evidence  is  admissible  to  explain 
blank  indorsements  on  a  note.  Smith  v.  Barber^ 
1  Root,  207. 

2352.  Where  a  contract  in  writing  has  been 
made  and  signed,  but  the  name  of  the  party  con- 
tracted with  has  been  omitted  by  mistake,  or  a 
wrong  name  inserted,  the  omission  may  be  sup. 
plied,  or  the  mistake  corrected,  by  extrinsic  evi- 
dence. Brown  v.  GUman,  13  Mass.  158.  So 
parol  evidence  is  admissible  to  prove  the  object 
of  a  written  contract  to  be  illegal,  if  such  evi- 
dence do  not  contradict  the  terms  of  the  con- 
tract.    Russell  V.  De  Grand,  15  Mass.  35. 

2353.  Parol  evidence  is  not  admissible  to  show 
that  the  appraisers,  in  estimating  the  value  of 
the  land  set  off  upon  an  execution,  made  deduc- 
tions on  account  of  a  supposed  defect  of  title. 
Tlbbets  V.  Merrill,  3  Fairf.  122. 

2354.  Parol  evidence  is  inadmissible  to  prove 
the  consideration  stated  in  a  bond  not  to  have 
been  the  true  consideration;  but  that  another 
and  a  better  did  exist,  and  ought  to  have  been 
inserted.     MUler  v.  BagweU,  3  M'Cord,  562. 

2355.  Parol  evidence  is  inadmissible  to  cor- 
rect a  misnomer  in  a  patent,  when  the  entry 
and  survey  may  be  produced  for  that  purpose. 
Swann  v.  Wilson,  1  A.  K.  Marsh.  99.  * 

2356.  Parol  evidence  may  be  admitted  to  prove 
a  fraud  in  the  assignment  of  a  public  security, 
though  the  assignment  is  in  writing.  Russell  v. 
Tuttle,  2  Root,  22. 

2357.  Parol  evidence  was  held  inadmissible  to 
contradict  the  certificate  of  a  justice,  in  New 
York,  as  to  proceedings  before  him.  MLean  v. 
Hugarin,  13  Johns.  184. 

^58.  Parol  evidence  is  admissible  to  disprove 
the  certificate  of  the  justice  who  took  an  •€• 
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knowledgment  of  a  deed,  by  proyini^  an  aUbi  of 
the  grantor.    Smith  ▼.  Ward^  2  Root^  374. 

2^9.  In  a  leaae  of  water-worke,  under  seal, 
where  the  whole  control  of  the  water  was  con- 
▼eyed,  with  two  exceptions,  parol  evidence  was 
held  inadmissible  to  prove  that  in  the  intention 
of  the  parties  to  the  lease,  there  was  another 
exception  in  favor  of  another  party,  who  had 
enjoyed  the  right  for  a  long  time.  Hovey  v. 
Ji'ewton,  7  Pick.  29. 

2360.  A,  by  written  contract,  agreed  to  re- 
ceive of  B  60  shares  of  bank  stock,  on  which 
$10  per  share  had  been  paid,  and  to  deliver  B 
his  note  for  $667  and  pay  him  the  balance  in 
cash,  and  also  pay  5  per  cent,  advance.  Here  is 
a  latent  ambiguity,  and  the  nominal  value  of 
each  share  bemg  $50,  parol  evidence  was  ad- 
missible to  show  whether  the  5  per  cent,  advance 
was  to  be  paid  on  each  share  only,  or  on  the 
nominal  amount.  CoU  v.  Wendel,  8  Johns. 
116. 

2361.  To  an  action  of  debt,  the  defendant 
pleaded,  by  way  of  set-off,  a  claim  for  various 
articles  sold  and  delivered.  At  the  trial,  he 
proved  a  lease  of  land  to  the  plaintiff,  in  consid- 
eration of  the  plaintiff's  paying  the  defendant  a 
certain  annual  sum  for  life,  and  all  claims  and 
demands  existing  against  the  defendant  at  the 
date  of  the  lease.  He  also  proved  an  appraise- 
ment, at  the  request  of  parties,  of  various  articles 
of  personal  property,  which  the  appraisers  cer- 
tified, the  plaintiff  was  to  take  as  his  property  at 
the  valuation  ;  that  such  articles  were  delivered 
to  the  plaintiff  at  the  valuation ;  and  that  the 
lease,  appraisement,  and  delivery,  were  made  at 
the  same  time.  The  plaintiff  then  proposed  to 
prove  a  verbal  agreement  between  him  and  the 
defendant,  that  the  value  of  this  property  should 
be  applied  by  the  plaintiff  to  the  payment  of  the 
outstanding  debts  of  the  defendant.  Held,  that 
as  the  appraiser's  certificate  did  not  show  in  what 
manner  the  property  valued  was  to  be  paid  for, 
parol  evidence  was  admissible  to  ascertain  that 
fact.  JIfCreary  v.  JIfCreary,  5  Gill  6l  Johns. 
147. 

2362.  A  writing  signed  by  the  obligor  in  a 
mortgage  bond,  stating  the  object  for  which  an 
indorsement  is  made  on  the  bond,  cannot  be  con- 
tradicted by  parol  evidence,  as  between  the 
mortgagee  and  mortagor  or  his  assigns.  Jackson 
V.  Stuckkotise,  1  Cow.  122. 

2363.  It  is  not  a  universal  rule  that,  where 
written  evidence  of  a  fact  exists,  all  parol  evi- 
dence of  the  same  fact  is  excluded ;  and  where 
witness,  the  clerk  of  the  plaintiff,  stated  that  a 
certain  sum  of  money  was  paid  to  him  by  the 
defendant,  which  he  entered  in  the  defendant's 
name  in  the  plaintiff's  rough  cash-book,  it  was 
held  not  to  be  necessary  to  produce  the  book. 
Keene  v.  Meade^  3  Pet.  7. 

2364.  In  a  contract  for  boots,  the  description 
*^  good  custom  cowhide  "  is  explainable  by  parol. 
Wait  V.  Fairbanks,  Brayt.  77. 

2365.  An  administrator  executed  a  bond,  in 
1812,  which  was  approved  b^  the  court,  on  which 
he  obtained  letters  of  admmistration.  In  1816, 
he  executed  a  similar  bond,  which  was  placed 
upon  the  records  of  the  court,  and  upon  which 
an  action  was  brought  against  one  of  the  sureties 
therein,  who  pleaded  non  est  factum,  and  that 
the  bond  was  delivered  as  an  escrow.  It  was 
proved  that  the  obligors  signed  and  sealed  the 
bond.  Held,  that  parol  evidence  was  admissible 
to  prove  how  the  bond  of  1816  came  into  the 
office  of  the  register  of  wills,  and  why  it  was 
rteordedf  but  tluit  no  such  evidence  was  admis- 


sible respecting  the  bond  of  1813.     Cran^krd  r 
State,  6  Har.  &  J.  231. 

2366.  A  bill  of  parcels,  being  considered  evi« 
dence  of  a  contract,  and  a  sufiicient  memorandum 
in  writing  to  take  the  case  out  of  the  statute  of 
frauds,  it  was  held,  that  parol  evidence  could 
not  be  received  substantially  to  change  it.  Bat' 
turs  V.  Setters,  6  Har.  6l  J.  249. 

2367.  Parol  evidence,  that  promissory  notes 
were  drawn  to  relieve  other  notes  of  the  same 
amount,  where  the  last-mentioned  notes  are  not 
produced,  and  no  legal  account  giyen  of  them, 
is  not  admissible.  WUmer  v.  Harris,  5  Har. 
&,  J.  1. 

2368.  Where  the  master  of  a  vessel  gave  M^ib 
shipper  of  goods  a  writing,  acknowledging  the 
receipt  of  them,  and  the  terms  of  transportation, 
it  was  held,  that  a  parol  agreement  between  the 
shipper  and  master,  before  and  at  the  time  of 
giving  the  writing,  was  inadmissible  to  show 
the  terms  of  the  shipment,  as  all  such  communi- 
cations must  be  considered  as  merged  in  the 
writing.     Barber  v.  Brace,  3  Conn.  9. 

2369.  Parol  evidence  not  admissible  to  con- 
tradict the  legal  operation  of  a  discharge,  where 
it  is  explicit,  and  contains  no  ambiguity.  ,  Carter 
V.  Bellamy,  Kirby,  291. 

2370.  A,  being  owner  of  a  vessel  bound  on  a 
voyage  from  Boston  to  South  America,  thence 
to  Calcutta,  and  thence  to  Boston,  wrote  to  B, 
*^I  am  willing  to  submit  the  direction  of  the 
vessel  to  you,  until  you  have  disposed  of  your 
outward  cargo,  and  procured  a  freight,  if  any 
can  be  had,  either  for  Calcutta  or  Manilla.  For 
all  your  services  to  me  while  absent,  1  agree  to 
pay  you  a  commission  of  2^  per  cent,  on  sales 
in  South  America,  and  2^  per  cent,  on  purchases 
in  Calcutta."  B  havingf  obtained  a  freight  from 
Montevideo  to  Valparaiso;  held,  that  B  might 
prove,  by  parol  evidence,  an  agreement  subse- 
quent to  the  written  agreement,  that  he  should 
have  a  compensation  independent  of  the  commit 
sions  if  he  obtained  such  a  fieight.  Richardson 
V.  Hooper,  13  Pick.  446. 

2371.  in  an  action  for  the  rents  and  profite  of 
land  taken  by  execution,  parol  evidence  cannot 
be  admitted  to  prove  that  the  execution  by 
which  the  land  was  taken  had  been  paid.  Pitts 
V.  Clark,  2  Root,  221. 

2372.  Parol  evidence  is  admissible,  in  an  ac- 
tion for  the  recovery  of  a  prize  in  a  lottery,  to 
prove  that  the  plaintiff's  number  came  out 
against  the  prize  he  claims.  Morgan  v.  Minor^ 
2  Root,  220. 

2373.  On  a  plea  in  abatement  of  an  appeal, 
because  the  value  of  the  matter  in  dispute  was 
under  £20,  parol  evidence  to  prove  the  value  ia 
not  admissible.    MUes  v.  Troop,  1  Root,  148. 

2374.  Parol  evidence  is  inadmissible  to  prove 
the  grounds  of  a  regular  judgment  of  a  court 
having  competent  jurisdiction,  and  to  control  its 
manifest  import.  Legg  v.  l^gt  8  Mass.  99. 
But  parol  evidence  may  be  admitted  to  establish 
an  independent  fact,  or  to  prove  a  collateral 
agreement  incidentally  connected  with  the  stip- 
ulations of  a  deed,  or  other  written  contract. 
Davenport  v.  Mason,  15  Mass.  85.  So  parol  evi- 
dence is  admissible  to  prove  that  the  indorser  of 
a  negotiable  note  has  waived  his  right  to  insist 
upon  a  strict  compliance  with  the  rules  of  law 
as  to  notice  ;  for  such  evidence  would  not  tend 
to  change,  or  even  explain,  the  contract,  but 
would  proceed  upon  an  admission  of  ite  legal 
effect,  avoiding  that  effect  by  proof  of  something 
like  a  new  contract  of  the  parties.  Fisld  v. 
J^ickerson,  13  Mass.  131. 
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2375.  Where  a  bill  of  exchange  was  indoned 
br  the  payees  to  A  for  collection  only,  and  by 
the  latter  to  B,  without  recourse,  but,  in  (kct,  in 
truflt  for  the  payees ;  in  a  suit  by  B  upon  the 
bill  against  the  drawer,  parol  evidence  was  ad« 
mitted  to  show  that  B  held  it  thus  in  trust  only. 
Barker  r.  PrenHss^  6  Mass.  430. 

2376.  Where  A,  of  this  state,  engaged  to  re- 
pay to  B,  of  New  Hampshire,  any  moneys,  not 
exceeding  $1500,  which  B  should  legally  be 
compelled  to  pay  to  C,  on  a  certain  account,  and 
C  recovered  judgment  against  B,  in  an  action 
brought  in  New  Hampshire,  for  a  larger  sum  than 
$1500,  it  was  held,  that  the  ground  of  the  judg- 
ment recovered  by  C  of  B  might  be  shown  by 
parol  evidence,  it  not  appearing  on  the  record. 
Pmrker  v.  TkampsorL,  3  Pick.  429. 

2377.  Where  there  is  a  written  lease,  parol 
evidence  is  not  admissible  to  prove  that  the 
lessor,  in  consideration  of  the  rent  reserved, 
promised  to  make  any  other  repairs  than  such  as 
are  stipulated  for  in  the  lease.  Brighatn  v. 
Rogers t  17  Mass.  571. 

^1^6.  Parol  evidence  is  inadmissible  to  prove 
a  title  to  the  services  of  a  servant,  where  the 
plaintiff  has  set  out  in  his  declaration  a  title  by 
indenture.     Hall  v.  Gardner,  1  Mass.  171. 

2379.  The  assent  of  an  individual  to  an  ap- 
propriation by  law  of  his  property  to  public 
uses,  without  making  him  compensation  may  be 
proved  by  parol,  or  may  be  implied  from  a  long 
acquiescence.     CottriU  v.  Myrick,  3  Fairf.  222. 

2360.  By  contract  in  writing,  A  agreed  to  de- 
liver to  B  from  1  to  300  perch  of  stone,  at  one 
dollar  the  perch.  In  an  action  by  A,  brought  to 
recover  the  price  of  a  quantity  of  stone  delivered, 
he  proved  by  parol  an  agreement  made  subse- 
quently to  the  written  one,  (which  written  con- 
tract was  introduced  by  the  defendant,)  to  deliver 
from  2  to  600  perch  at  the  same  price.  Held, 
that  the  evidence  was  admissible  inasmuch  as  it 
did  not  contradict,  vary,  or  explain,  the  written 
contract.     Brock  v.  Sturdivant^  3  Fairf.  61 . 

2381.  Parol  evidence  on  contracts  in  writing, 
between  persons  not  parties  to  a  bond,  are  not 
admissible  to  show  the  understanding  of  the 
parties  in  regard  to  the  meaning  of  a  bond. 
Sawyer  v.  Hammatt,  ^FuAif.  391. 

238H.  Parol  evidence  of  the  contents  of  a 
confession  made  by  defendant  on  a  criminal 
prosecution,  and  reduced  to  writing,  is  admis- 
sible in  a  civil  action.  PaUon  v.  Freeman, 
Coxe,  113. 

2383.  A  partner  sold  his  share  to  two  persons, 
and  afterwards,  at  their  joint  request,  made  his 
eertificate  to  one.  Held,,  that  the  certificate 
was  not  the  sale,  nor  the  conclusive  evidence  of 
it,  and  that  parol  evidence  wa^  admissible  to 
show  that  the  sale  was  made  to  both.  Mvord  v. 
amitk,  5  Pick.  232. 

2384.  The  warranty  of  soundness,  implied  in 
an  auctioneer's  advertisement  of  a  negro,  may 
be  disproved  by  parol  evidence.  Limehouse  v. 
Orety,  Const.  Rep.  73. 

2^5.  If,  in  a  policy  of  insurance,  the  vessel  in- 
amred  be  warranted  as  neutral,  parol  evidence  will 
not  be  admitted  to  prove  that  such  warranty  was 
not  intended  by  the  parties.  Letois  v.  Thiatcker, 
15  Mass.  431. 

2366.  A  party  tendering  a  demurrer  to  evi- 
dence, if  it  be  parol  and  contradictory,  cannot 
after  exhibiting  the  testimony  on  his  side,  com- 
pel the  other  party  to  join  in  the  demurrer. 
Harrison  v.  Brock,  1  Munf.  22. 

2387.  Written  documents,  certified  by  foreign 


notaries  under  their  seal,  were  permitted  to  be 
contradicted  by  parol  evidence.  Tke  Jason^ 
Pet.  C.  C.  450. 

2388.  Parol  evidence  is  inadmissible  to  annex 
a  condition  to  an  absolute  devise  in  a  will. 
Crocker  v.  Crocker,  11  Pick.  252.  Barrett  v. 
WHght,  13  Pick.  45. 

2^9.  A  codicil  fraudulently  destroyed  may 
be  established  upon  parol  evidence.  Clark  v. 
WHgkt,  3  Pick.  67. 

2§l>0.  A  latent  ambiguity  arises  where  there 
are  two  things  or  persons,  both  answering  ex- 
actly to  the  thing  or  person  described  in  the 
will,  and  parol  evidence  of  what  the  testator 
said  may,  in  such  case,  be  adduced  to  show 
which  of  the  two  was  intended ;  but  it  cannot 
in  any  case  be  admitted  to  show  that  he  meant 
a  thing  different  from  that  disclosed  in  the  will. 
Den  V.  Cubberly,  7  Halst.  308. 

2391.  A  testator  devised  land,  "  beginning  in 
J.  W.'s  line  at  the  comer,  between  him  and  R. 
C,  thence  as  the  Hue  runs  till  "  Slc.  It  ap- 
peared that  there  were  two  corners  in  J.  W.'s 
line,  each  corresponding  with  the  description  in 
the  will ;  held,  that  parol  evidence  was  admissi- 
ble to  show  which  was  intended  by  the  testator, 
but  that  parol  evidence  was  not  admissible  to 
show  that  the  words  **  as  the  line  runs  "  meant 
**  J.  W.'s  line,"  there  being  no  latent  ambiguity 
in  these  words,  ib. 

2392.  In  an  action  of  ejectment,  to  recover 
land  devised  to  the  plaintiff,  parol  evidence  is 
inadmissible  to  show,  that  the  testator  instructed 
the  person  who  drew  the  will  so  to  write  it  as 
to  give,  at  all  events,  a  title  to  the  defendant. 
Chappel  V.  Avery,  6  Conn.  31. 

2393.  Where  a  testator  authorized  the  sale  of 
real  estate  by  one  of  his  executors,  for  her  sup- 
port, she  having  the  consent  of  the  others  there* 
to,  parol  evidence  was  held  to  be  admissible  to 
prove  such  consent.  Roberts  v.  WkiUng,  16 
Mass.  186. 

2394.  Parol  evidence,  that  a  wife  exercised 
undue  influence  over  her  husband  in  making  a 
will,  canhot  be  given  to  defeat  the  claim  of  the 
remainder-man.  Gallagher  v.  Rogers,  1  Teates, 
390. 

2395.  Parol  evidence  is  admissible  to  prove 
that,  ailer  a  testator  hi(d  revoked  a  will,  and  di- 
rected it  to  be  destroyed,  the  devisees  fraudu- 
lently took  it  out  of  his  possession,  and  preserved 
it,  inducing  him  to  believe  that  it  was  destroyed. 
Card  V.  Grinman,  5  Conn.  164. 

(c.^  Sanity. 

2396.  The  opinions  of  witnesses,  whether  pro- 
fessional men  or  others,  are  generally  inadmis- 
sible to  prove  the  insanity  of  a  person,  unless 
they  be  predicated  upon  facts  testified  to  either 
by  them  or  by  other  witnesses.  Dickinson  v. 
Barber,  9  Mass.  225. 

2397.  The  subscribing  witnesses  to  a  will 
offered  for  probate  may  give  their  opinions  of 
the  sanity  of  the  testator.  The  opinions  of  other 
witnesses  are  entitled  to  no  weight  except  so  far 
as  supported  by  the  facts  and  circumstances 
proved.    Jieedkam  v.  Ide,  5  Pick.  510. 

2398.  Though  none  but  the  subscribing  wit 
nesses  to  a  will  are  permitted  to  testify  their 
opinions  respecting  the  sanity  of  the  testator, 
yet,  where  others  were  called,  by  the  party  op- 
posing the  will,  to  testify  to  facts  showing  his 
insanity,  and  their  testimony  was  impeached  by 
proof  of  their  declarations  at  other  times,  that, 
in  their  opinion,  he  was  sane,  it  was  held,  that 
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thew  opiniont  might  be  ooniidered  by  the  jury, 
with  Uie  other  evidence  in  chief,  to  prove  his 
■anity.     Ware  v.  Ware^  8  Greenl.  42. 

2390.  The  sabflcribing  witnesaeB  to  a  will  may 
testify  as  to  the  opinion  they  formed  of  the  tes- 
tator's mind  at  the  time  of  ezecutinff  the  will. 
Poole  V.  Richardson^  3  Mass.  330.  Other  wit- 
nesses may  testify  to  the  appearance  of  the  tes- 
tator, and  to  particular  facts  from  which  the 
state  of  the  mind  may  be  inferred;  but  they  will 
not  be  permitted  to  testify  as  to  their  opinion  or 
judgment  merely  of  his  sanity,  or  insanity,  with- 
out stating  the  nets  from  which  they  draw  their 
conclusions,  ib.  Buekminster  v.  Perry,  4  Mass. 
593.     Hatham  v.  King^  8  Mass.  371 . 

2400.  Evidence  of  an  opinion  expressed  by  one 
of  the  devisees  in  a  will,  that  the  testator  was  not 
of  sound  mind  at  the  time  of  making  the  will,  is 
not  admissible  to  prove  his  insanity.  Phelps  v. 
HartweUy  1  Mass.  71.  But  the  declarations  of  one 
of  the  devisees  who  is  a  party  of  record,  as  to 
facts  which  took  place  at  the  time  of  making  the 
will,  may  be  received  in  evidence  to  prove  that 
the  testator  was  not  then  of  sound  and  disposing 
mind,  and  had  been  unduly  practised  upon. 
Jtkins  V.  Sanger,  1  Pick.  192. 

2401.  Where  insanity  at  a  particular  time  is 
attempted  to  be  proved,  evidence  of  insanity 
immediately  before  or  after  the  time  will  be  re- 
ceived ;  but  evidence  of  insanity  long  afler  the 
time  would  not  be  admissible.  Diclanson  v.  Bar- 
ber,  9  Mass.  225. 

2402.  To  prove  the  insanity  of  a  party  at  the 
time  of  his  making  a  contract,  evidence  of  the 
state  of  his  mind  before,  at,  and  after,  such  time, 
is  admissible.  Grant  v.  Thompson,  4  Conn. 
203.  So,  also,  are  the  opinions  of  witnesses, 
if  connected  with  the  facts  on  which  they  are 
founded,  ib. 

2403.  Evidence  of  the  testator's  conduct  be- 
fore and  after  the  time  of  the  making  of  the  will 
is  only  admitted  to  show  his  state  of  mind  at  that 
time ;  and  evidence  of  the  conduct  of  an  aged 
testator,  after  the  making  of  his  will,  and  while 
he  is  gradually  sinking,  is  entitled  to  little 
weight.     Kinne  v.  Kinne,  9  Conn.  102. 

2404.  Upon  a  libel  for  divorce,  under  st.  1823, 
c.  73,  for  insanity  of  the  wife  at  the  time  of  mar- 
riage, such  evidence  is  required  as  would  justify 
a  jury,  in  a  civil  action,  in  finding  the  party  in- 
capable of  making  a  contract.  Anonymous,  4 
Pick.  32. 

2405.  Where,  upon  the  probate  of  a  will,  the 
question  is  upon  the  sanity  of  the  testator,  the 
opinions  of  the  opposing  party  upon  that  ques- 
tion, in  favor  of  his  sanity,  expressed  out  of 
court,  may  be  given  in  evidence  by  the  execu- 
tor, in  support  of  the  will.  Ware  v.  Ware,  8 
Gieenl.  42. 

2406.  To  disprove  a  defence  of  insanity,  in  an 
action  on  a  promissory  note,  the  plaintiff  offered 
evidence  to  prove  that,  before  the  execution  of 
the  note,  and  while  the  defendant  was  of  sound 
mind,  he  took  a  mortgage  for  certain  liabilities 
he  ha^  assumed  for  the  mortgagor,  out  of  which 
the  note  in  suit  originated ;  and  that,  after  the 
execution  of  the  note,  when  he  was  still  of 
sound  mind,  he  received  from  the  avails  of 
such  mortgage  a  sum  more  than  sufficient  to 
indemnify  him  for  the  note.  It  was  held,  that 
such  evidence  was  admissible,  as  conducing  to 
prove  a  recognition  of  the  contract,  by  the  de- 
fendant, as  a  valid  one,  and  that  he  was  of  sound 
mind  when  he  executed  it.  Grant  v.  Thompson, 
4  Conn.  803. 

2407.  Singularity  of  conduct  in  a  testator,  and 


a  weakened  intellect,  are  not  evidence  of  his  m 
sanity,  or  incompetency  to  make  a  will.    Kinne 
V.  Kinne,  9  Conn.  102. 

2408.  Suicide,  committed  by  a  testator  soon 
after  making  his  will,  is  not  conclusive  evidence 
of  insanity ;  but  if  the  evidence  as  to  his  insan- 
ity leaves  it  doubtful,  the  presumption  of  the 
law  is  in  favor  of  his  sanity.  Brooks  v.  Barrett, 
7  Pick.  94.  Where  the  due  execution  of  the 
will  has  been  proved  according  to  the  statute, 
the  burden  of  proof  is  on  the  objector.  If  the 
objection  is  insanity,  he  must  show  that  the  tes- 
tator was  not  of  sound  mind.  ib. 

2409.  Evidence  of  what  the  widow  of  the  de- 
ceased htd  said  in  relation  to  his  insanity,  is  in- 
admissible.    Cook  V.  Osbom,  2  Root,  31. 

2410.  A  journal,  kept  by  a  master  of  a  ship 
who  was  alleged  to  be  insane,  was  allowed  to  be 
read  in  evidence,  to  prove  his  sanity  by  the 
stvle  in  which  it  was  kept,  but  not  as  evidence 
of  any  fact  stated  in  it.  U.  States  v.  Sharp,  Pet. 
C.  C.  118. 

2411.  In  an  action  to  recover  the  amount  of  a 
promissory  note,  delivered  by  the  plaintiff  to  the 
defendant,  in  pursuance  of  an  agreement  be- 
tween them,  of  which  note  the  defendant  had 
received  payment,  the  plaintiff  may  show  that, 
at  the  time  of  making  the  agreement  and  deliv- 
ering the  note,  he  was  insane,  and  incapable  of 
contacting.    Riee  v.  Peet,  15  Johns.  503. 

(d.)  Ex  parte, 

2412.  Ex  parte  testimony  is  allowed  to  prove 
identity,  as  well  as  marriage  and  pedigree. 
Winder  v.  UtOe,  1  Yeates,  152. 

2413.  Ex  parte  and  other  inadmissible  evi- 
dence, used  before  the  bond  of  property  without 
objection,  may  be  introduced  in  the  supreme 
court  of  Pennsylvania,  to  show  how  little  the 
decisions  of  that  bond  are  to  be  depended  on. 
Packer  v.  Gonsalus,  1  S.  &  R.  526. 

2414.  An  ex  parte  affidavit  cannot  be  admitted 
to  prove  exceptions  to  a  judgment.  Dare  v.  Og*- 
den,  Coxe,  91. 

2415.  An  ex  parte  affidavit,  made  before  a  jus- 
tice of  the  peace,  intended  to  prove  the  servict 
of  a  notice,  is  not  evidence.      ChraybU  v.  Fro 
man,  1  A.  K.  Marsh.  191. 

2416.  The  defendant  offered  his  affidavit  thsi 
certain  notes,  which  constituted  the  subject  of 
controversy,  had  once  been  given  up  to  him  by 
the  holders  thereof,  and  that  they  had  been 
taken  from  him  by  accident  with  other  papers  ; 
but  it  was  not  admitted  by  the  court.  Potter  ▼. 
Titcomb,  2  Fairf.  157. 

2417.  Evidence  may  be  received  to  show  the 
biases  under  which  a  witness  labors  who  haa 
given  his  deposition  ex  parte  in  a  case.  Dag^ 
geU  V.  TaUman,  8  Conn.  168. 

2418.  An  order  of  court,  appointing  commis- 
sioners to  allot  a  widow  her  dower  in  slaves, 
although  made  ex  parte,  and  on  motion,  is 
proper  evidence,  in  a  suit  between  a  distributee 
of  the  intestate  and  a  purchaser  from  the  wid- 
ow's second  husband,  to  show  that  she  had  only 
an  estate  for  life ;  especially  where  the  widow 
consented  to  the  allotment.  Hunter  v.  Jones^ 
6  Rand.  541. 

2419.  On  a  feigned  issue  to  try  the  validity  of 
a  will,  an  ez  parte  protest  of  another  will  by 
the  same  testator,  taken  at  the  instance  of  the 
defendants  in  the  feigned  issue,  will  not  be  ad- 
mitted in  evidence.  Hanty  v.  HuU,  2  fiinn. 
511. 

2420.  An  ex  parte  order,  directing  the  sheriff 
to  pay  a  county  creditor,  is  no  evidence  that  thm 
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•heriff  if  indebted  to  the  county.     TUford  y. 
Cred,  1  A.  K.  Marsh.  568. 

2421.  In  real  actions,  a  plan  taken,  ez  partey 
of  the  land  described  in  the  declaration,  cannot 
be  osed  on  trial  but  as  chalk,  unless  by  consent. 
Bearee  y.  Jackson,  4  Mass.  408.  Oerrish  v. 
Bearee,  11  Mass.  193. 

2422.  Ex  parte  surveys  of  land  made  by  oth- 
ers than  the  sworn  deputies  of  the  surveyor- 
^neral,  are  not  competent  evidence,  in  South 
Carolina,  until  the  court  is  satisfied  that  the 
other  party  had  notice,  and  refused,  or  neg- 
lected to  attend  when  the  survey  was  made. 
Underwood  v.  Evans,  2  Bay,  437. 

(  e.)  Admissibility  in  various  Cases. 

2423.  In  assumpsit  on  a  quantum  meruit,  for 
services  rendered  as  an  attorney,  the  plaintiff 
offered  the  testimony  of  another  attorney  to 
prove  what  compensation  he  had  received,  pur- 
suant to  a  previous  contract,  for  services  ren- 
dered to  a  relative  of  the  defendant,  with  a  view 
to  the  recovery  of  a  similar  claim.  He]d,  that 
such  testimony  was  inadmissible.  RobHns  v. 
Harvetf,  5  Conn.  335. 

2424.  What  evidence  is  admissible  in  relation 
to  pedigree.  Douglas  v.  Sanderson,  2  Dall. 
116. 

2425.  The  recommendation,  by  the  county 
court,  of  a  person,  as  a  member  of  their  body, 
as  a  proper  person  to  fill  the  office  of  sheriff,  is 
not  evidence  that  he  was  a  justice  at  that  time, 
as  against  persons  not  parties  to  such  recom- 
mendation. Gilbert  v.  Huston,  Litt.  Sel.  Cas. 
223. 

2426.  It  is  error  in  a  judge,  tiring  a  writ  of 
assize,  to  exclude  competent  testimony  because, 
in  former  trials,  the  court  had  examined  the 
same  title  and  decided  against  it.  Bradstreet  v. 
Thomas,  12  Pet.  174. 

2427.  A  fact  stated  in  a  bill  of  exceptions  as 
proved,  for  the  purpose  of  obtaining  the  opinion 
of  the  court  on  a  point  of  law  arising  in  the 
progress  of  the  trial,  cannot  be  used  as  evidence 
of  the  fact  in  a  subsequent  trial.  Beeler  v. 
Young,  3  Bibb.  520. 

24&.  Evidence,  in  a  criminal  prosecution, 
that  the  prosecutor  had  offered  to  leave  court, 
and  not  appear  as  a  witness  against  the  party 
charged,  in  case  he  would  settle  with  him  the 
subject-matter  of  the  charge  is  not  admissible. 
People  V.  Genung,ll  Wend.  18. 

2429.  It  is  in  the  discretion  of  the  court,  to 
compel  counsel  to  disclose  what  they  expect  to 
prove  by  a  witness,  before  he  is  examined. 
People  V.  fFkUe,  14  Wend.  111. 

2430.  Proof  that  the  person  indicted  has  com- 
mitted one  crime,  may  be  given  in  evidence  on 
the  charge  of  another,  if  it  has  a  tendency  to 
support  the  issue  in  the  case;  therefore,  evi- 
dence that  a  prisoner,  charged  with  'brgery, 
had  in  his  possession  other  notes,  supp  ised  to 
be  fbrgred,  is  admissible  to  show  his  knowledge 
that  the  bill  passed  by  him  was  a  counterfeit. 
The  State  v.  Petty,  Harper,  59. 

2431.  A  bill  of  parcels  was  given,  at  a  sale, 
of  several  bags  of  hops,  with  these  words,  **  the 
hops  are  warranted  to  be  first  quality."  In  an 
action  for  a  false  warranty,  by  the  vendee,  it 
was  held,  that  the  vendor  was  not  precluded,  by 
the  bill  of  parcels,  from  showing  that  the  hops 
were  warranted  only  in  case  they  were  carried 
by  the  vendee  to  a  particular  place.  fVallaee  v. 
Rogers,  2  N.  Hamp.  506. 

2432.  The  subsequent  conduct  of  an  adminis- 
erator,  in  respect  to  the  estate  of  an  intestate,  after 


a  purchase  of  it  by  him  firom  the  heirs,  is  com- 
petent evidence  to  show  his  intent  in  such  pur* 
chase.     Lovell  v.  Brigg,  2  N.  Hamp.  218. 

2433.  A  deed,%naterially  altered  by  the  grantee,* 
IS  not  evidence  for  himself  nor  for  one  claiming 
under  him,  with  notice  of  the  alteration,  and  with- 
out having  paid  an  adequate  considerr  tion  for 
the  land  ;  nor  can  the  absence  of  such  a  deed, 
on  account  of  its  inadmissibility,  be  supplied  by 
parol  testimony.  Ckesley  v.  Frost,  1  N.  Hamp. 
145. 

2434.  Evidence  of  a  private  understanding, 
between  a  subscriber  to  a  paper  containing  a 
promise  to  contribute  to  the  support  of  a  common 
object,  and  another  subscriber  who  solicited  his 
signature,  is  not  admissible  to  vary  the  terms  of 
the  promise.     George  v.  Harris,  4  N.  Hamp.  533. 

2435.  It  is  exclusively  the  province  of  the  court 
to  decide  upon  the  admission  of  evidence,  though 
it  involves  a  matter  of  fact.  Robinson  v.  Ferry, 
11  Conn.  460. 

2436.  Proof  that  evidence  offered  in  1791  was 
not  given  on  a  former  trial  of  the  same  cause  in 
1755,  was  refused,  as  too  dangerous,  after  such  a 
lapse  of  time.     Leech  v.  Armitage,  2  Dall.  125. 

2437.  Evidence  may  be  admitted,  to  show  that 
a  receipt  for  continental  money  was  given  under 
a  verbal  agreement  that  the  value  should  be  af- 
terwards tuljusted.  Pleasants  v.  Pemberton,  2 
Dall.  196. 

2438.  In  debt  on  a  bond,  evidence  was  admitted 
to  show,  that  it  was  agreed  that  it  should  be  void 
upon  a  particular  contingency.  Field  v.  Riddle^ 
2  Dall.  171. 

2439.  In  an  action  of  covenant  upon  certain 
articles  of  agreement  for  the  payment  of  money, 
evidence  was  admitted  to  show,  that  at  the  time 
of  entering  into  the  <t>venant,  it  was  agreed,  that 
the  instalments  should  be  paid  in  whatever 
money  was  current  at  the  time  they  became  due. 
M^Minn  v.  Owen,  2  Dall.  173. 

2440.  Evidence,  that  a  bond  payable  **  in  cur- 
rent money  of  Philadelphia,"  was  intended  to  be 
paid  in  specie,  was  held  not  admissible.  Bond 
V.  Haas,  2  Dall.  133. 

2441.  Evidence  was  admitted  to  prove,  that  a 
legacy  bequeathed  by  a  testator  to  Samuel  was 
intended  for  William,  though  there  were  persons 
of  both  names.     Powell  v.  Biddle,  2  Dall.  70. 

2442.  Evidence,  which  conduces  directly  to 
prove  a  part  of  a  case,  is  not  to  be  rejected  be- 
cause it  is  insufficient  to  prove  the  whole  case ; 
and  it  is  admissible  of  course,  unless  the  other 
party  show  that  there  is  no  more  testimony. 
BariUtt  v.  Evarts,  8  Conn.  523.  Thus,  in  an  ac- 
tion qui  tarn  for  a  violation  of  the  1st  section  of 
the  Connecticut  statute  concerning  nuisances, 
the  plaintiff  alleged,  in  his  declaration,  that  the 
defendant  had  erected  certain  posts  and  railing, 
a  piazza  and  a  shop  on  the  highway,  and  offered 
the  testimony  of  witnesses  to  prove,  that  the  posts 
and  railing  in  front  of  the  defendant's  dwelling- 
house,  and  a  part  of  his  shop  and  piazza,  were 
erected  on  the  highway.  It  was  held,  that  such 
testimony  was  admissible,  though  it  did  not  ap- 
pear that  the  plaintiff  offered,  or  had  any  testi- 
mony to  prove,  that  such  obstructions  were  put 
there  by  the  defendant,  ib. 

2443.  In  an  action  on  the  case,  for  fraudulently 
passing  to  ihe  defendant  the  bills  of  a  broken  bank, 
a  witness  introduced  by  the  plaintiff  testified, 
that,  on  the  forenoon  of  the  day  alleged,  the  de- 
fendant called  at  his  offioe  .with  certain  bills  of 
such  bank,  and  that  he  informed  the  defendant 
that  such  bank  had  failed ;  that  in  the  afternoon 
of  the  same  day,  the  plaintiff  called  at  his  office. 
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and  showed  him  certain  bills  of  inch  bank,  and 
told  him  that  he  (the  plaintiff)  had  received 
them  from  the  defendant.  The  witnetB,  on  cross 
ezaminstion,  expressed  some  hesitation,  from  his 
own  recollection,  as  to  the  identity  of  the  bills. 
The  plaintiff  then  requested  the  witness  to  state 
the  particulars  of  the  conversation  between  them, 
for  the  purpose  only  of  showing  that  the  witness 
recollected  what  he  had  testified,  and  the  reason 
why  he  recollected  it.  It  was  held,  that  the 
last-mentioned  evidence  was  inadmissible  for  the 
purpose  for  which  it  was  offered,  and  that  it  was 
not  proper  to  ffo  to  the  jury,  though  the  court 
should  restrict  it  to  the  purpose  for  which  it  was 
offered.     Wattan  v.  Osborne^  8  Conn.  364. 

2444.  In  an  action  on  a  contract  for  building  a 
bridge,  the  defendants  pleaded  performance,  and 
offered  to  show  that  commissioners,  appointed  by 
the  legislature  to  superintend  the  building  of  it, 
had  accepted  it,  and  authorized  the  plaintiffs  to 
take  toll  on  it.  It  was  held,  that  such  evidence 
was  inadmissible,  the  commissioners  being  stran- 
gers to  the  plaintiffs,  and  incapable  of  affecting 
their  contracts.  Bridge  Co.  v.  Granger^  4  Conn. 
458. 

2445.  In  an  action  against  underwriters,  to  re- 
cover for  an  alleged  sea-damage  to  bales  of  blan- 
kets bought  of  the  manufacturers  in  Great 
Britain,  and  imported  into  this  countrv,  the  de- 
fence was,  that  the  damage  arose  in  the  manu- 
facture, or  packing,  of  the  blankets,  and  evidence 
Was  offered  to  prove  that  the  damage  was  of  a 
peculiar  kind,  and  different  from  salt-water  dam- 
age ;  and  that  other  bales  of  blankets,  made  by  the 
same  manufacturer,  and  imported  in  other  ves- 
sels in  the  same  year,  had  sustained  damage  of 
like  nature.  Held,  that  this  evidence  was  admis- 
sible. Bradford  v.  Boylston  Ins,  Co.  11  Pick. 
162. 

2446.  The  mere  fact  of  two  persons,  holding 
different  parcels  of  what  was  once  an  undivided 
tract  of  land,  deriving  title  from  the  same  source, 
constitutes  no  privity  of  estate  between  them, 
which  will  admit  the  testimony  of  a  deceased 
witness  in  regard  to  the  estate  of  one,  in  an  ac- 
tion, against  the  estate  of  the  other.  Jackson  v. 
Crissey,  3  Wend.  251. 

2447.  The  admissibility  of  evidence  before  a 
sheriff's  jury  is  not  a  question  of  fact  for  the 
jury,  but  is  one  of  law,  to  be  decided  by  the  offi- 
cer.    Merrill  v.  Berkshire^  11  Pick.  269. 

2448.  A  party  offering  evidence  is  understood 
to  waive  any  objection  to  its  competency  as 
proof.     ChreenJeaf  v.  Birth^  5  Pet.  132. 

2449.  Evidence,  that  a  creditor  knew  of  a  pre- 
vious conveyance,  void  for  want  of  acknowledg- 
ment, at  the  time  of  his  levy,  will  not  defeat  his 
title  under  it.     Pendleton  v.  Button,  3  Conn.  406. 

2450.  Where  a  deed  refers  directly  to  other 
conveyances,  with  reference  to  the  quantity  of 
land  conveyed,  purporting  to  convey  the  whole 
land  of  the  grantor,  and  then  states  the  metes 
and  bounds  of  the  land,  it  was  held,  that  evidence 
dehors  the  deed  might  be  introduced  to  show  that 
more  land  passed  than  was  contained  in  such 
metes  and  bounds.     Herbert  v.  Wise,  3  Call,  239. 

2451.  Recitals  in  a  deed  of  mesne  conveyances 
are  evidence  of  the  recited  deeds  against  the 
grantor  and  those  claiming  under  him,  but  not 
against  a  claimant  deriving  title  from  the  grantor 
under  a  deed  prior  to  the  one  containing  such 
recitals,  nor  against  a  stranger.  Penrose  v.  Grif' 
fith,  4  Binn.  231.  •  Garwod  v.  Dennis,  4  Binn. 
314. 

2452.  A  comparison  of  two  newspapers  in  re- 
gard to  type,  devices,  4kc.  is  allowed  to  show  they 


were  both  printed  by  the  same  person,  where  one 
of  them  is  imperfectly  proved.  JifCorkle  v.  Bimns^ 
5  Binn.  340. 

2453.  Where  a  person,  who  was  a  witness  to  a 
particular  transaction,  made  a  memonandum  at 
the  time  of  certain  facts,  for  the  purpose  of  per- 
petuating the  memory  of  them,  and  can  at  any 
subsequent  period  swear  that  he  made  the  entry 
at  that  time  for  that  purpose,  and  that  he  knows 
from  that  memorandum  that  the  facts  did  exist, 
it  is  good  evidence,  although  the  witness  mav  not 
retain  a  distinct  recollection  of  the  facts  them- 
selves.     The  State  v.  Rawls,  2  N.  &  M.  331. 

2454.  In  an  action  on  a  covenant  against  in- 
cumbrances,  evidence  that  the  plaintiff  knew  of 
the  incumbrance  at  the  time  of  the  deed,  is  inad- 
missible.    Harlow  v.  TTunnas,  15  Pick.  66. 

2455.  In  an  action  for  repairs  on  real  estate  of 
the  defendant,  evidence  is  admissible  to  show 
that  the  defendant  held  the  property  in  trust,  and 
that  credit  was   given  to  the  cestui  que  trust 
Tripp  V.  Hathatoay,  15  Pick.  47. 

2456.  The  opinion  of  the  court  on  granting  a 
new  trial  is  inadmissible  to  show  the  state  of  the 
facts  on  which  the  first  verdict  was  set  aside. 
Drayton  v.  Welles,  1  N.  &  M.  409. 

2457.  Where  defendant's  commissioners  were 
described  generally,  and  could  not  be  found  afier 
due  search,  it  was  held,  that  a  commission  duly 
taken  by  plaintiff's  commissioners  was  admissi- 
ble in  evidence ;  it  appearing  that  defendant 
introduced  such  commissioners  for  the  sake  of 
delay.     Pigott  v.  HoUoway,  1  Binn.  436. 

2458.  Evidence  not  laid  before  referees  cannot 
be  exhibited  to  the  court  on  exceptions  to  the 
report.     Barton  v.  Anikony,  1  Wash.  C.  C.  317. 

2459.  Evidence  of  the  political  character  and 
conduct  of  a  particular  person  was  allowed  to  be 
given  in  order  to  satisfy  the  junr  that  he  was  not 
the  person  meant  and  intended  by  a  proclamation 
under  the  attainder  laws,  but  not  to  impeach  the 
attainder  or  confiscation  of  property,  on  the 
ground  that  the  person  was  not  guilty  of  the 
crime  imputed  to  him.  Hylton  v.  Broion,  1  Wash. 
C.  C.  298. 

2460.  Where,  on  a  rule  to  show  their  cause  of 
action,  the  plaintiffs  have  produced  a  positive 
affidavit  of  debt,  the  defendant  cannot  give  evi 
dence  that  a  suit  for  the  same  cause  of  action  has 
been  instituted  in  another  court.  Post  v.  Sarmi- 
ento,  2  Wash.  C.  C.  198. 

2461.  Where  A  was  appointed,  by  act  of  the 
assembly  of  New  Jersey,  to  fulfil  the  purposes  of 
a  certain  will ;  in  an  action  against  such  trustee 
by  a  legatee  under  the  will  to  recover  the  legacy, 
a  receipt  of  payment  by  B,  before  the  appoint- 
ment of  A,  IS  admissible  in  evidence  for  the 
trustee.     Richards  v.  Kendle,  1  Penn.  324. 

2462.  A  verdict  without  judgment  cannot  be 

fiven  in  evidence.     Donaldson  v.  Jude.  2  Bibb, 
7. 

2463.  Acts  done  under  a  contract  are  proper 
evidence  to  show  that  the  intent  in  making  such 
contract  was  illegal.  Williams  v.  Woodman^  8 
Pick.  78. 

2464.  Further  proof  is  never  permitted  in  prize 
courts  to  a  party  who  is  guilty  of  fraud,  or  of  il- 
legal conduct.     It  is  granted  only  to  honest  ig- 
norance or  mistake.     7%e  Sally,  1  Gallis.  401 
The  Liverpool  Packet,  ib.  513. 

2465.  Plaintiff  in  ejectment  was  allowed  to  put 
in  evidence  an  ancient  charter,  in  which  the  land 
granted  was  not  particularly  described,  prepara. 
tory  to  proof  of  a  subsequent  survey  and  division 
under  the  charter,  and  long  occupation  accord- 
ingly    BoHnsan  v.  Oilman^  3  Verm.  163. 
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2466.  A  obtained  judgment  on  a  note  agarast 
B,  and  purchased  at  the  sheriff's  sale,  under  the 
ludgment,  a  tract  of  land  which  B,  after  the  date 
of  uie  note,  and  before  the  judgment,  had  con> 
Tejed  to  C.  A  brought  an  action  of  ejectment 
for  the  land  against  C,  and  the  question  was, 
whether  B's  deed  to  C  was  fraudulent  and  void 
as  to  A.  Held,  that  the  note  on  which  the  judg- 
ment was  rendered,  was  admissible  to  show  the 
existence  of  the  debt  before  the  date  of  the  deed. 
Dot  d.  Heim  ▼.  Jfewland^  2  Blackf.  933. 

2467.  Whether  evidence  be  competent  or  not, 
is  always  a  question  for  the  decision  of  the  court. 
Townstnd  v.  Tht  Siate,  2  Blackf  151. 

2463.  In  a  controversj  between  two,  with  regard 
to  the  true  divisional  line  between  contiguous 
iots,  both  deriving  title  from  the  commonwealth 
of  Massachusetts,  the  conveyance  and  acts  of  the 
commonwealth,  by  its  agents,  made  subsequent 
to  the  conveyance  to  the  demandant,  were  held 
to  be  inadmissible  as  evidence  for  the  tenant. 
Stdlivan  v.  Lowder,  2  Fairf.  426. 

2469.  In  ejectment,  a  witness  was  admitted  to 
prove  the  declarations,  as  to  the  boundary  of  the 
land,  of  one  sworn  on  a  commission  to  take  depo- 
sitions, though  the  depositions  were  not  pro- 
duced.    Len^  V.  PelUtt^  1  Har.  A  M'Hen.  531. 

2470.  £vicience  was  allowed  of  what  a  deceased 
person  had  deposed  before  commissioners  to  per- 
petuate the  bounds  of  lands,  though  the  deposition 
was  produced  in  court,  the  matter  proved  not  be- 
ing repugnant  to  the  deposition.  Howell  v.  Til- 
dm,  1  Har.  &  M'Hen.  84. 

2471.  Where  a  witness  in  his  deposition,  taken 
under  a  commission,  declared  **  that  he  was  called 
on  at  such  a  time  to  state  the  difference  between 
different  qualities  of  flour,  and  that  he  stated  the 
difference  as  follows,'*  &c. ;  it  was  held,  that  as 
this  might  be  true,  and  yet  the  witness  be  igno- 
rant of  the  facts  stated  by  him,  such  testimony 
was  inadmissible  in  evidence.  Williamson  v. 
DiUon,  1  Har.  &  Gill,  444. 

2472.  A  special  verdict,  in  another  action  upon 
the  same  policy,  but  against  different  underwri- 
ters, was  allowed  to  be  read  in  evidence,  upon 
proof  of  an  agreement  of  all  the  underwriters,  to 
be  bound  by  one  verdict.  Potion  v.  CaldweU,  1 
Dall.  419. 

SJ473.  A  defendant  put  in  illegal  evidence  not 
objected  to  by  the  other  party,  but  was  not  al- 
lowed to  give  other  illegal  evidence  to  explain  it. 
Brand  v.  Longstreet,  1  South.  325. 

2474.  In  an  action  for  not  delivering  teas  ac- 
cording to  contract,  evidence  to  prove  fraud,  by 
showing  it  was  in  the  power  of  the  defendant  to 
have  changed  the  teas,  is  inadmissible  ;  the  con- 
tract having  stipulated,  that  teas  of  the  best 
quality  should  be  delivered  on  board  of  the  plain- 
tiff's ship.  Gilpins  v.  Constgua,  Pet.  C.  U.  85. 
Wiliimgs  V.  ConsequOj  ib.  301. 

247o.  The  acts  of  a  co-defendant  are  evidence 
to  show  the  connection  between  him  and  the 
prisoner  in  the  same  offence.  U.  States  v.  Wilr 
Jim,  1  Bald.  78. 

2476.  The  testimoiiy  of  commissioners  on  an 
insolvent  estate,  who  had  rejected  a  note  ex- 
hibited to  them,  is  not  admissible  in  an  action  on 
the  same  note  against  the  executors  of  the  estate. 
FUch  V.  Hyde,  Kirby,  258. 

2477.  A  brought  assumpsit  against  B,  upon 
a  writing  acknowledging  the  receipt  by  B  of  a 
note  for  f300,  due  to  A  from  C,and  promising  to 
pay  to  A  $81,  the  amount  tlien  due  on  the  note, 
with  interest,  as  soon  as  he  should  have  collected 
the  same  of  C.  B  claimed  that  this  note  had 
been  assigned  to  him  by  D,  the  payee,  to  secure 


the  payment  of  $120,  and  the  excess  only  above 
that  sum  was  to  be  paid  to  A,  and  offered  in  evi- 
dence, to  prove  such  claim,  a  letter  from  D  to 
him  requesting  him  to  give  to  A  *'  a  receipt  for 
the  balance  payable  to  him  when  collected,  in 
manner  and  form  as  you  offi^red  me,  when  we  bar- 
gained." On  the  back  of  this  letter.  A,  under 
the  same  date,  had  acknowledged  that  he  had 
received  of  B  **  a  receipt  of  a  balance  of  $81  on 
a  note  of  hand  (describing  the  note  assigned  to 
B)  agreeably  to  the  directions  of  the  within 
letter."  It  was  held,  that  this  evidence  was  in- 
admissible ;  1st,  because  it  was  not  parcel  of  the 
contract  declared  on;  2d,  because  it  did  not 
prove  that  there  was  a  mistake  in  the  contract 
in  suit ;  and  3dlv,  because  the  supposed  mistake 
was  incapable  of  proof  in  a  court  of  law.  J^obU 
V.  Comstock,  3  Conn.  295.  . 

2478.  It  will  not  justifV  the  use  of  improper 
evidence,  if  objected  to,  that  such  evidence  has 
been  used  on  the  other  side.  fValkup  v.  Pratt, 
5  Har.  &  J.  51. 

2479.  No  evidence  is  admissible  on  a  writ  of 
inquiry,  but  such  as  goes  to  maintain  the  specific 
breach  which  authorizes  the  plaintiff  to  com- 
mence his  action.  Matkews  v.  Sims,  2  Rep.  Con. 
Ct.  103. 

2480.  In  an  action  for  damages  for  not  fulfil- 
ing  a  contract  to  make  part  of  the  turnpike-road, 
to  the  acceptance  of  commissioners,  the  plaintiff 
offered  to  prove,  in  order  to  show  that  the  work 
was  badly  done,  that  part  of  it  fell  down  about 
six  months  after  the  road  was  by  the  contract  to 
have  been  completed.  It  was  held,  that  this 
testimony  was  admissible,  for  it  tended  to  show 
that  the  workmanship  was  defective  at  the  time  it 
was  built.  Hawley  v.  Belden,  1  Conn.  93.  Held, 
also,  that  for  the  purpose  of  showing  the  amount 
of  damages  in  such  case,  evidence  of  the  labor 
and  expense  which  had  been  laid  out  by  the  plain- 
tiff upon  the  road,  for  the  purpose  of  completing 
it,  was  admissible,  ib.  Held,  also,  that  the  de- 
fendant, for  the  purpose  of  showing  a  fulfilment 
of  the  contract  on  his  part,  could  not  offer  in 
evidence  a  certificate  of  the  commissioners,  au- 
thorizing the  gates  to  be  erected,  which  certificate 
contained  a  reservation  of  a  right  to  give  other 
directions,  or  prove  that  one  of  the  commis* 
sioners  went  on  to  the  road  to  view  it,  and  gave' 
no  order,  ib. 

2481.  In  an  action  of  ejectment,  the  defendant 
claimed^  title  under  a  deed,  which  the  plaintiff 
contended  was  fraudulent  against  creditors.  To 
prove  this,  the  plaintiff  offered  a  witness  to  tes- 
tify, that  the  person  under  whom  the  defendant 
claimed  proposed  to  make  to  him  a  fraudulent  con- 
veyance of  the  same  land ;  that  he,  the  witness, 
refused  to  accept  it,  but  referred  him  to  the  de- 
fendant; that  witness  and  the  grantor  went  to 
the  defendant,  and  that  the  defendant  and  grantor 
went  into  a  private  room,  and  that  immediately 
afler  the  grantor  executed  the  deed  in  question. 
It  was  held,  that  that  portion  of  the  evidence  in 
relatiofl  to  the  proposition  of  the  grantor  to  the 
witness,  and  which  was  not  brought  home  to  the 
defendant,  was  inadmissible.  Betieh  v.  Catlin, 
4  Day,  284. 

2482.  The  lawfulness  or  unlawfulness  of  the 
mode  by  which  evidence  is  obtained,  does  not 
afi^ct  its  admissibility  in  a  court  of  law.  La 
Jeune  Eugenic,  2  Mason,  409. 

2483.  A  entered  into  a  written  contract  with 
B,  to  pay  B  whatever  sum  C  should  give  his 
notes  for,  in  case  C  should  not  pay  them,  as  long 
as  B  and  C  should  agree  to  have  said  notes  lie 
against  C.    In  an  action  by  B  against  A  on  such 
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eontraet,  it  was  held,  thsl  the  liability  of  A  was 
Dot  discharged  by  indulgence  given  to  C,  and 
that,  therefore,  eTidence  that  C  could  hare  paid 
the  note*  when  thej  became  due  was  not  ad- 
minible.     Tyler  r.  Marek,  1  Day,  1. 

2484.  A  tract  of  land  was  conveyed  by  deed, 
with  a  covenant  that  the  grantor  was  seized, 
bat  in  fact,  a  part  of  the  land  was  not  the  land 
of  the  grantor.  In  an  action  for  breach  of  the 
covenant  of  seizin  it  was  held,  that  the  de- 
iendant  could  be  admitted  to  prove,  for  the  pur- 
pose of  reducing  the  damages,  that  nothing  was 
m  fact  paid  for  the  portion  of  the  land  which 
did  not  belong  to  the  grantor;  and  that  such 
portion  was  included  in  the  deed  by  mistake, 
and  was  understood  at  the  time  by  both  parties 
not  to  belong  to  the  grantor.  Bonus  v.  Learned^ 
5  N.  Hamp.  264. 

2485.  When  the  cireuit  court  has  rejected  tes- 
timony which  was  inadmissible  unless  it  sue- 
ceeded  that  of  a  witness  introduced  by  the  oppo- 
site party,  and  the  record  does  not  show  at  what 
time  the  rejected  testimony  was  offered,  the 
judgment  will  not  be  reversed  for  such  rejection. 
Crotodms  v.  HuUkings,  7  J.  J.  Marsh.  43. 

2486.  In  an  action  upon  a  covenant  to  pay 
^1000,  **  in  Huntsville  or  Tennessee  bank  notes, 
of  good  standing  in  Huntsville,'*  it  was  held, 
that  evidence  of  the  value  of  Tennessee  notes  in 
Tennessee,  was  inadmissible.  Searcy  v.  Feam^ 
2  Stew.  A  Port.  128. 

2487.  When  a  question  occurs  before  a  court 
9f  law,  whether  certain  evidence  be  competent 
or  not,  the  determination  of  which  depends  upon 
certain  preliminary  facts,  those  facts  must  be  de- 
cided by  the  court.  Clayior  v.  AtUJumy^  6  Rand, 
285. 

2488.  Where  an  agreement  has  been  admitted 
in  evidence  without  objection,  a  subsequent 
agreement  to  the  same  effect,  indorsed  on  the 
said  agreement,  was  permitted  to  be  read  in  evi- 
dence.    Clarke  v.  Ray,  1  Har.  db  J.  318. 

2489.  A  verdict  in  a  former  suit,  where  the 
judgment  was  reversed  for  error  in  fact,  is  not 
evidence  in  a  new  suit  on  the  same  cause  of 
action.     Richardson  v.  Parsons,  ib.  253. 

2490.  The  opinions  of  counsel,  taken  before 
the  bringing  of  the  action,  cannot  be  permitted 
to  be  read  to  the  jury  for  any  purpose.  Dorsey 
V.  Hammond,  ib.  190. 

2491.  A  special  verdict  found  on  a  firat  trial 
between  the  same  parties,  but  which  was  set 
aside  because  a  fact  was  not  sufficiently  found, 
cannot  be  read  in  evidence  on  a  second  trial. 
Mahoney  v.  AshUm,  4  Har.  Sl  M'Hen.  295. 

2492.  Where  a  defendant,  being  sued  for  debt, 
sets  up,  in  defence,  that  by  a  new  contract  with 
him  the  plaintiff  accepted  a  third  person  as  his 
debtor  in  place  of  the  defendant,  an  indorsement 
of  the  amount  of  the  debt,  made  without  the 
privity  of  the  plaintiff,  on  a  note  held  by  the  de- 
fendant against  such  third  person,  is  not  admis- 
sible as  evidence  to  prove  such  new  contract. 
Jacobs  V.  Pvtnam,  4  Pick.  108. 

2493.  Articles  of  agreement,  between  some  of 
the  plaintiffs  and  some  of  the  defendants,  not  to 
employ  workmen  while  in  the  service  of  the 
others,  is  inadmissible  in  evidence,  in  an  action  on 
the  case  for  enticing  workmen  from  the  plaintiffs* 
service.  Boston  Glass  Manvfactory  v.  Binney, 
4  Pick.  425. 

2494.  A  witness  stated,  that  he  was  well  ac- 
quainted with  the  family  of  two  brothers,  and 
was  at  their  father*8,  and  heard,  on  the  day  of 
their  burial,  from  their  father  and  sisters,  that 
one  of  them,  naming  him,  died  a  few  hours  be- 


fore the  other ;  at  tiie  time  of  such  ezamtnation. 
one  of  the  sisters  was  alive,  and  within  reach  of 
the  process  of  the  court,  the  father  and  the  other 
sister  being  dead.  Held,  that  such  testimony 
was  admissible,  to  show  which  of  the  two  brothers 
survived  the  other.  Raborg  v.  Hammond,  2 
Har.  &  Gill.  42. 

2495.  Proof,  that  persons  who  were  not  wit- 
nesses expressed  their  opinions,  is  inadmissible 
evidence,  to  prove  incapacity  in  a  judge.  Rok- 
bins  V.  Treadway,  2  J.  J.  Marsh.  540. 

2496.  If  the  sales  of  certain  lots  of  land  were 
made  by  a  plot  of  the  land,  the  purchasers  have 
a  right  to  hold  the  lots  according  to  the  location 
which  was  made  on  the  plot ;  and  evidence  can- 
not be  given  that  the  surveyor,  when  running 
the  lots  preparatory  to  making  the  plot,  ran  the 
division  on  other  lines  different  from  the  lines 
located  on  the  plots.  CarroU  v.  Smiik,  4  Har. 
&  J.  128. 

52497.  An  attorney  in  a  suit  may  he  examined, 
to  prove  the  state  of  a  paper  that  has  come  into 
his  hands.     Baker  v.  ArnM,  1  Caines,  258. 

2498.  In  an  action  upon  a  trustee's  bond,  given 
in  pursuance  of  a  decree  of  a  court  of  equity, 
evidence  will  not  be  permitted  to  go  to  the  jury, 
the  necessary  efSceX  of  which  is  to  reverse  the 
decree  of  the  court.  Bwder  v.  SUUe,  5  Gill  db 
Johns.  51 1 . 

2499.  The  statement  by  counsel  of  what  they 
expect  to  prove,  in  opposition  to  the  statement 
on  the  other  side,  is  not  sufficient  to  lay  a  foun- 
dation for  letting  in  testimony  otherwise  inad- 
missible.    Davis  V.  Calvert,  5  ib.  269. 

2500.  The  question  of  the  admissibility  of  evi- 
dence, is  entirely  distinct  from  that  of  its  suffi- 
ciency or  effect.  Columbian  Ins.  Co.  v.  Law- 
rente,  2  Pet.  25. 

2501.  On  the  trial  of  the  question  whether 
certain  articles  are  within  the  memorandum  in  a 
policy  of  insurance,  providing  against  particular 
average,  evidence  that  the  agent  of  the  assured 
urged  the  taking  of  the  risk,  on  the  ground  that 
the  articles  would  be  free  from  particular  average, 
is  not  admissible.  So  of  evidence  showing  in- 
surances at  a  higher  premium  on  non-memoran- 
dum articles  for  the  same  voyage,  at  other  offices. 
Astor  V.  Union  Ins.  Co.  7  Cow.  202. 

2502.  Where  one  issue  was  the  sufficiency  of 
A*8  property  to  satisfy  certain  judgments,  evi- 
dence of  the  amount  of  incumbrances  on  the 
property  is  within  the  issue,  and  admissible. 
Jforris  v.  Badger,  6  Cow.  449. 

2503.  Where  A  quitclaimed  to  B,  by  an  abso- 
lute deed,  land  on  which  a  crop  of  wheat  is 
growing ;  held,  that  A  could  not  give  evidenpe 
Uiat,  at  the  time  of  executing  the  deed,  it  was 
agreed  that  he  should  reserve  the  wheat.  Austin 
V.  Sawyer,  9  Cow.  39.  But  where  B  quitclaimed 
to  C,  who  cut  and  Carried  away  the  wheat :  held, 
that  in  an  action  of  trespass  by  A  against  C,  he 
might  give  in  evidence  statements  made  by  B  to 
C,  at  the  time  of  the  assignment  from  B  to  C, 
that  A  was  owner  of  the  wheat ;  such  statements 
being  evidence  of  a  sale  to  A  subsequent  to  the 
quitclaim,  ib. 

2504.  Upon  issue  joined  whether  A  could  have 
procured  a  title  from  the  United  States  to  a  certain 
tract  of  land  located  by  him  by  virtue  of  a  Ne^r 
Madrid  certificate ;  held,  that  a  patent  and  cer 
tificate  of  survey  to  B  for  the  same  tract  is  not 
admissible.     Green  v.  McGirk,  1  Mis.  498. 

2505.  A  written  acknowledgment  of  service 
of  process,  is  not  evidence  of  the  fact  without 
proof  of  the  genuineness  of  the  signature.  Bat 
if  it  appear  that  the  process  has  been  in  the 
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•lieriff '■  hands,  it  seems,  this  might  be  reffarded 
as  his  return.     Wdek  v.  Walker,  A  Port.  ISS). 

2506.  In  an  action  against  a  common  carrier 
for  goods  lost,  evidence  that  the  shipper  of  the 
goods  acted  as  agent  of  the  plaintiff  is  not  ad- 
missible, until  evidence  has  been  given  of  the 
/iontract  for  carriage.  Ptek  v.  Dinsmort^  ib. 
'n2. 

2507.  If  the  competency  of  evidence  depends 
apon  some  fact,  that  fact  must  be  proven  before 
the  evidence  will  be  admitted.  Wiswall  v.  Ross^ 
•0.321. 

2508.  In  assumpsit  for  depasturing  cattle  of 
the  defendant,  on  land  in  the  possession  of  the 
plaintiff,  the  defendant  cannot  give  in  evidence 
that  the  title  to  the  land  is  in  him ;  he  not 
setting  up  any  claim,  by  way  of  set-off,  for  the 
plaintiff's  use  and  occupation  of  the  land.  Erwin 
V.  Saunders,  1  Cow.  248. 

2509.  An  act  of  the  vendor,  afler  selling  land, 
18  admissible  in  evidence  to  explain  a  transaction 
respecting  which  the  opposite  party  have  given 
partial  evidence.  Reigart  v.  EUmaker^  10  S.  & 
R.  27. 

2510.  The  disclosure  of  a  trustee  is  not  admis- 
sible evidence  for  him  in  another  action  in  favor 
of  one  not  a  party  to  the  trustee  process.  Wise 
¥.  HUUm,  4  Greenl.  435. 

Evidence  in  Cases  of  Usage, 

2511.  Where  the  terms  of  a  contract  are  clear 
and  explicit,  evidence  of  custom  is  inadmissible 
to  its  construction.  Maetnnker  v.  Parker^  13 
Pick.  175. 

2512.  Evidence  of  a  usage,  repugnant  to  a 
contract,  is  not  admissible  in  evidence  to  control 
it.  RandaU  v.  Roteh,  12  Pick.  107.  Maeomber 
V.  Parker,  13  ib.  175. 

2513.  Evidence  of  usage  is  inadmissible  to  ex- 
plain the  language  of  a  deed  not  ambiguous  or 
equivocal.  Cortelyau  v.  Van  Brandt,  2  Johns. 
357. 

2514.  A  general  usage  in  any  place,  by  which 
sales  on  commission  are  regulated,  may  be  given 
in  evidence;  for  it  is  a  reasonable  and  legal 
presumption  that  every  man  knows  the  usage 
of  the  place  in  which  he  traffics,  whether  by 
himself  or  his  factor;  and,  if  the  usage  be  not  il- 
legal, be  is  bound  by  it.  Dtoight  v.  Whitney,  15 
Pick.  179.     Goodenow  v.  Tyler,  7  Mass.  36,  46. 

2515.  Evidence  to  prove  a  particular  course  of 
trade,  or  other  matters  in  the  nature  of  facts,  is 
proper,  but  not  to  prove  what  or  how  the  law  is 
considered  by  merchants.    Ruan  v.  Gardner,  1 
Wash.  C.  C.  145. 

2516.  llie  usages  adopted  by  the  individuals 
employed  in  any  particular  course  of  business 
become,  as  to  them,  the  rules  by  which  their  con- 
tracts relative  to  that  business  are  to  be  con- 
strued. Williams  v.  Gilmanm^  Greenl.  276.  A 
usage  among  printers  and  booksellers,  that  a 
printer,  contracting  to  print  for  a  bookseller  a  cer- 
tain number  of  copies  of  any  work,  is  not  at  lib- 
erty to  print  from  the  same  types,  while  stand- 
ing, an  extra  number  for  his  own  disposal,  is  not 
an  unreasonable  usage,  nor  in  restraint  of  trade. 

2517.  Where  the  master  of  a  vessel  received 
skins  to  be  carried  from  New  Orleans  to  New 
York,  there  to  be  delivered  in  good  order,  dan- 
^rs  of  the  seas  excepted,  and  the  skins  were 
mjured  by  rats;  it  was  held,  that  evidence  of 
mercantile  usage  and  understanding  that  injuries 
by  rats  are  considered  and  treated  as  perils  of 
the  sea,  was  not  admissible.  Aymar  v.  Astor^  6 
Cow.  266. 
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2518.  In  an  action  by  commission  merchants 
in  Boston,  to  recover  back  money  paid  to  the 
consignor  of  goods  sold  by  the  plaintiffs  to  a 
trader  in  the  country,  who  failed  to  pay  for  them ; 
evidence  to  show  a  usage  of  factors  in  Boston  to 
credit  the  amount  of  sales  immediately  to  the 
account  of  the  principal,  and  charge  back  in  case 
of  the  insolvency  of  the  purchaser,  in  case  the 
factor  has  not  been  negligent ;  and  also,  to  show 
the  usage  as  to  the  credit  ffiven  to  city  and 
country  purchasers;  was  held  to  be  admissible. 
Dvoigkt  V.  Wkitney,  15  Pick.  179. 

Miscelianeous, 

2519.  A  witness,  after  having  sworn  to  a  con- 
versation, and  stated  there  was  nothing  in  it  from 
which  he  could  say  that  it  alluded  to  a  particular 
time,  cannot  be  permitted  to  express  his  belief 
as  to  that  fact.     Cutler  v.  Carpenter,  1  Cow.  81. 

2520.  On  a  quantum  meruit  for  services,  evi- 
dence of  what  a  third  person  is  in  the  habit  of 
charging  is  inadmissible.  Frimek  v.  Fratier^  7 
J.  J.  Marsh.  425. 

2521.  When  important  evidence  has  been 
omitted  through  madvertence  of  counsel,  it 
may  be  admitted  at  any  stage  of  the  case,  be- 
fore the  jury  have  retired.  Alien  v.  Watson,  2 
Hill.  S.  C.  319.     S.  P.  1  Hill.  S.  C.  404. 

2522.  A  witness  may  not  be  examined  in  a 
case  after  the  arguments  have  been  opened. 
Bamet  v.  Russet,  ll  Overt.  10. 

2523.  The  plaintiff  produced  a  receipt  in  evi- 
dence and  proved  its  execution,  but  did  not  offer 
to  read  it  until  his  closing  argument  to  the  jury ; 
the  reading  of  the  receipt  was  then  objected  to 
because  it  had  not  been  previously  read.  Held, 
that  the  objection  was  insufficient.  Harter  t 
Seaman,  3  Blackf  27. 

2524.  After  the  plaintiff  has  closed  his  exami- 
nation of  testimony,  and  the  defendant  has  asked 
the  court  to  instruct  the  jury  relative  to  their 
verdict,  it  is  too  late  for  the  defendant,  except 
under  special  circumstances,  to  introduce  any 
evidence.     The  State  v.  Beem,  3  Blackf  222. 

2525.  After  the  defendant  has  closed  his  tes- 
timony, the  plaintiffs  will  not  be  permitted  to 
give  additional  evidence  on  a  point  upon  which 
they  had  already  examined  witnesses,  and  on 
which  nothing  new  had  been  proved  by  the  de- 
fendant.    Cri^ins  V.  Consequa,  Pet.  C.  C.  85. 

2526.  Notice  to  produce  in  evidence,  on  the 
trial  of  a  cause,  a  written  document,  given  in 
a  suit  before  a  justice,  is  good  and  operative  in  the 
common  pleas,  if  such  suit  is  subsequently  re- 
moved '  into  such  court  by  appeal.  Wilson  v. 
Gale,  4  Wend.  623. 

2527.  The  substantial  ground  of  objection  to 
evidence  must  be  stated  at  the  trial,  or  it  will 
not  be  heard  in  bank,  if  the  party  could  have  ob- 
viated the  objection  if  properly  made.  Jackson 
V.  Ckristman,  4  Wend.  277. 

2528.  Evidence  relating  to  different  points  of 
fact  may  be  so  blended  in  the  same  transaction, 
as  to  fender  a  separation  impossible ;  and  conse- 
quently, it  may  be  proper  to  submit  the  whole  in 
mass  at  Uie  same  time.  Alien  v.  Parisk,  3  Ham. 
108. 

2529.  Where  a  private  corporation  is  plaintiff, 
even  under  the  general  issue,  evidence  of  their 
incorporation  may  be  required.  So.  Prop.  Gos, 
V.  Young,  2  N.  Hamp.  310. 

2530.  In  order  to  avoid  a  sale  of  goods  on  the 
ground  of  false  and  fraudulent  conduct  in  the 
vendee,  in  representing  himself  to  be  a  man  ot 
good  property  and  credit  when  he  was  not  so ; 
it  is  competent  for  the  vendor,  in  addition  to  the 
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direct  proof  of  tlie  caae,  to  fiTe  eyidence  of 
■milar  hUe  pretences  raeceMrallj  used  to  other 
penons,  in  tne  same  town,  about  the  same  time, 
to  show  a  genera]  plan  to  amass  property  by 
fraud.     JlfKemney  r.  Dingley,  4  Gieeni.  172. 

S^l.  In  order  to  prove  the  authority  of  an 
agent  in  a  particular  transaction,  it  is  competent 
lor  the  party,  under  certain  limitations,  to  give 
evidenee  of  bis  conduct,  dealings,  and  declara- 
tions in  other  contemporaneous  affairs  of  the 
principal,  from  which  a  genera]  agency  might 
be  inferred.     CM  ▼.  Ltmt,  4  Greenl.  503. 

2532.  A  witness,  who  cannot  recollect  the 
words  of  a  conversation,  may  state  what  were 
the  ideas  expressed.  Stywumr  v.  Hmrvey^  11 
Conn.  275. 

2533.  Unless  the  defendant  in  ejectment  can 
show  that  the  plaintiff *s  ancestor  claimed  the 
land  under  a  different  title  from  the  one  set  forth 
by  the  plaintiff,  the  plaintiff  need  not  prove 
the  title  previous,  to  such  ancestor.  MUUr  v. 
Wilmm,  2  Testes,  294. 

2534.  In  assumpsit  upon  an  insimul  compu- 
Uuset^  the  defendant  cannot  go  into  an  in- 
quiry of  the  justice  of  the  several  items  of  the 
account  stated.     Lyne  v.  GUliat^  3  Call.  5. 

2535.  In  an  action  upon  an  account  settled,  it 
was  held,  that  a  deed  of  indemnity,  of  a  previous 
date  to  the  settlement,  was  not  admissible  in 
contravention  of  the  account.  Johnson  v.  Johnr 
son^  4  Call.  38. 

2536.  Where  a  captain,  whose  ship  was  cap- 
tured and  papers  lost,  brought  a  suit  for  wages 
and  disbursemente  abroad,  it  was  l\eld,  that  the 
jury  might  be  instructed  to  give  a  reasonable 
sum  for  disbursements,  though  no  evidence  of 
their  amount  was  given.  Sidger  v.  Dennig^  2 
Binn.  428. 

2537.  Where  an  account  has  been  a  long  time 
settled,  it  cannot  be  opened  generally,  yet  it 
may  be  opened  for  the  purpose  of  falsifying  par- 
ticular items.  Manhattan  Co.  v.  Lydig,  4  Johns. 
377. 

2538.  The  evidence  of  a  witness  called  to 
prove  the  contento  of  a  deed  which  the  adverse 
party  has  in  his  possession,  in  court,  and  has  re- 
fused to  produce  after  notice  for  that  purpose,  is 
not  to  be  rejected,  because  the  witness,  though 
he  had  often  perused  the  deed,  was  unable  to 
recollect  any  of  the  courses  stated  in  the  de- 
scription of  the  premises.  Jackson  v.  JfVey^ 
18  Johns.  330. 

2539.  The  court  will  not,  at  the  motion  of  a 
party  accused,  instruct  the  grand  jury  as  to  the 
nature  of  the  evidence  proper  to  be  received  by 
them.     Commonwealth  v.  Knapp,  9  Pick.  496. 

2540.  Where  the  defendant  moves  the  court  to 
instruct  the  jury  that  the  testimony  does  not  sup- 
port the  action,  the  court  do  not  so  instruct  the 
jury,  the  defendant  excepto,  and  the  bill  of  ex- 
ceptions purporte  to  contain  the  whole  evidence, 
the  court  are  bound  to  take  ever^  fact  as  admit- 
ted which  a  jury  might  have  mferred ;  and  a 
writing  contained  in  the  bill  of  exceptions  will 
be  received  as  evidence,  alihos  gh  not  proved  by 
the  subscribing  witness,  unless  an  exception  to 
it  for  that  cause  appears  in  the  record.  Hubhard 
v.  Praiher^  1  Bibb,  178. 

2541.  If  a  motion  to  exclude  testimony  be  in 
such  indefinite  terms  as  not,  by  reasonable 
certainty,  to  point  out  the  particular  matter  ob- 
jected to,  the  court  may  overrule  it,  although 
such  matter,  properly  presented,  would  be  avad- 
able.     Qlowr  v.  MiUings,  2  Stow.  A  Port.  28. 

2542.  If  a  party  give  in  evidence  a  part  of  an 
answer  in  ohancery,  the  opposite  party  has  a 


right  to  use  the  residue,  at  any  time  before  the 
close  of  his  argument.  Bumpass  v.  IFeM,  1 
Stew.  19. 

2543.  In  doubtful  cases,  evidence  may  be  ad- 
mitted in  Pennsylvania,  and  the  eilect  judged  of 
afterwards.    AlUn  v.  M Masters,  3  Watts,  181. 

2544.  Where  a  party  introduces  written  evi- 
dence, he  is  not  at  liberty  to  withdraw  it  without 
the  consent  of  the  other  party.  Gray  v.  Gray^ 
3  Liu.  465. 

2545.  Upon  the  trial  of  an  action,  in  relation 
to  a  mercantile  transaction  which  took  place  in  a 
foreign  country,  a  relaxation  of  the  strict  com- 
mon-law rules  of  evidence,  was  held  reasonable, 
just,  and  necessary.  Seagrove  v.  Redman,  4 
ball.  153. 

2546.  A  sworn  interpreter  may  take  advantage 
of  the  suggestions  of  others  who  are  not  sworn, 
with  regard  to  the  proper  interpretation  of  testi- 
mony, stating  the  result  to  the  court  as  his  own 
interpretation.  U,  States  v.  Gihert,  2  Sumner, 
19. 

2547.  An  oflicer  cannot,  either  in  pleading  or 
by  evidence,  falsify  his  own  return.  Gardner  v. 
Hosmer,  6  Mass.  325.  Weld  v  Bartiett,  10  Mass. 
470.     Simmons  v.  Bradford,  15  Mass.  82. 

2548.  The  doings  of  freeholders  are  not  evi- 
dence, in  the  trial  of  title  to  land.  Humphrey  v. 
Pison,  1  Root,  259. 

2549.  Under  the  general  issue,  by  way  of  miti- 
gation of  damages,  a  handbill  rererred  to  in  a 
libel,  and  to  which  the  libel  was  professedly  an 
answer,  may  be  offered  in  evidence,  in  an  action 
on  the  case  for  the  libel.  Thompson  v.  Boyd,  1 
Rep.  Con.  Ct.  80. 

2550.  In  an  action  of  assault  and  battery 
against  several,  the  evidence  of  a  former  affray 
is  admissible,  to  show  the  quo  ammo.  Sodousky 
V.  MGee,  4  J.  J.  Marsh.  267. 

2551.  A  witness,  who  has  given  testimony  of 
the  occurrence  of  any  event  at  a  particular  per^ 
iod,  the  time  of  which  is  material,  can  strengthen 
his  evidence  by  proving  that  it  happened  at  the 
same  time  with,  or  be  tore,  or  after,  a  particular 
epoch  or  traosaction,  the  date  of  which  can  be 
proved  with  greater  certainty.  Goodkand  v. 
Benton,  6  Gill  &,  Johns.  481. 

2552.  In  cases  of  pedigree,  the  rules  of  law 
respecting  evidence  have  been  relaxed,  and  the 
court  will  admit  evidence  set  forth  in  the  bill  of 
exceptions  to  the  ruling  of  the  court  below,  as 
legal  and  competent.  Chivae  v.  Reineeker,  2 
Pet.  621. 

2553.  A,  in  an  action  of  assumpsit,  proved  a 
settlement  with  C  in  1820,  showing  a  balance  due 
him  for  building  certain  houses.  C,  under  no- 
tice of  set-off,  established  paymenU  to  a  certain 
amount;  and  to  show  that  A  had  no  separate 
right  of  action,  proved  that  he  was  a  partner  in 
two  firms,  one  o^  which  furnished  the  bricks, 
and  the  other  did  the  brick  work  of  the  houses,  and 
both  of  which  had  rendered  aceounte,  in  1818 
and  1819,  for  their  respective  claims.  He  also 
proved  various  receipts,  during  the  same  years, 
of  the  individual  partners  of  those  firms  for  pay- 
mento  made  to  them,  some  on  account  of  such 
buildings  generally,  some  for  brick,  and  some  for 
brick  work.  A  then  ofiered  to  prove,  by  one  of 
his  former  partners,  that  his  firm  was  dissolved 
in  1819,  and  ite  debto  assigned  to  A.  The  coun- 
ty court  admitted  the  witness,  and  held,  that  the 
settlement  in  1620  was  evidence  of  C*s  knowl- 
edge of  the  dissolution  of  that  firm,  and  the 
transfer  of  its  debto  to  A ;  but  no  evidence  of 
the  dissolution  of  the  other  firm  being  given, 
that  court  also  decided  that  the  whole  ayidenoa 
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did  not  furnish  competent  proof  of  any  balance 
beinf  due  to  A,  individually.  Upon  appeal,  it 
was  held,  that  this  was  a  question  of  fact  for  the 
jury.^    Barker  ▼.  ColUna^  2  Gill  &  Johns.  410. 

2554.  A  justice  has  no  right  to  decide,  from  his 
own  knowledge,  that  an  attorney  has  authority 
to  appear,  without  any  evidence.  Beaver  v.  Van 
Every,  2  Cow.  429. 

2555.  Whether  the  supreme  court  must,  ex 
ofieio,  take  notice  who  are  the  justices  of  the 
court  of  common  pleas,  or  other  inferior  tribu- 
nals, ^luere.     Ripley  v.  Warren,  2  Pick.  592. 

2556.  Where  the  question  was,  whether  the 
abandonment  of  a  prosecution  for  perjury  was 
the  consideration  of  a  certain  act,  or  the  conse- 
quence only,  it  was  held  a  question  of  fact, 
which  should  be  submitted  to  the  jury.  Graver 
V.  Bruere,  4  Halst.  319. 

2557.  Though  a  document  may  be  in  court, 
a  party  cannot  compel  its  production  without 
having  given  notice  to  produce  it.  Watkins  v. 
Pintard,  Coxe,  378. 

2558.  On  a  motion  for  restitution  of  land, 
levied  on  under  an  execution,  an  affidavit,  sworn 
to  in  the  country,  before  a  justice  of  the  peace, 
is  no  evidence.  Morton  v.  Sanders,  2  J.  J. 
Marsh.  192. 

2559.  A  witness  may  be  privately  reexamined 
by  the  jury  after  they  have  retired,  with  the  con- 
sent of  parties.  Brown  v.  Cotoell,  12  Johns. 
384. 

2560.  The  acknowledgment  of  a  deed  from 
persons  describing  themselves  as  heirs,  taken, 
according  to  the  directions  of  the  act,  before  the 
mayor  of  London,  is  a  circumstance  of  weight 
in  evidence  of  pedigree.  Jackson  v.  Corley,  8 
Johns.  128. 

3561.  The  recital  of  a  lease,  in  the  deed  of 
marriage  settlement,  is  evidence,  between  origi- 
nal parties  to  the  same,  of  the  existence  of  the 
lease.     Carver  v.  Jackson,  4  Pet.  1. 

2562.  A  survey  or  *s  having  admitted  an  entrv, 
or  made  a  survey,  or  a  patent  having  issued,  m 
a  certain  name,  is  no  proof  that  there  is  a  person 
bearing  that  name.  Finlay  v.  Humble,  2  A.  K. 
Marsh.  569. 

2563.  When  money  comes  into  the  hands  of 
an  individual,  neither  through  the  officers  of  the 
treasury  nor  in  the  course  of  official  duty,  and  the 
books  of  the  treasury  do  not  exhibit  the  facts, 
the  claim  of  the  United  States  for  such  money 
must  be  established  by  evidence  on  which  the 
treasury  statement  is  made.  U,  States  v.  Bu- 
ford^  3  Pet.  29. 
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I.    Of  the  Execution  itself  in  general, 

1.  An  execution  cannot  issue  until  after  rec- 
ord of  judgment  is  filed.  Marvin  v.  Herrick,  5 
Wend.  109. 

2.  The  issuing  an  execution  is  a  ministerial 
act;  and,  inxcase  it  be  issued  contrary  to  the 
provisions  of  the  statute,  the  party  issuing  it  is 
liable  to  the  party  injured.  Briggs  v.  Wardwell, 
10  Mass.  356. 

3.  The  execution  must  follow  the  judgment 
in  regard  to  parties,  or  it  will  be  quashed.  Com- 
monwealth V.  Fisher,  2  J.  J.  Marsh.  137. 

4.  Af^r  an  execution  has  been  regularly  is- 
sued and  returned,  it  cannot  be  set  aside.  But 
it  is  in  the  power  of  the  court,  for  good  cause 
shown,  to  order  that  no  further  execution  be 
issued  on  that  judgment.  Sturgis  v.  Read,  2 
Greenl.  109. 

5.  An  execution  irregularly  issued  is  a  nul- 
lity :  but  it  is  otherwise  with  an  erroneous  exe- 
cution or  process ;  and  the  party  may  justify  un- 
der it  until  it  be  reversed.  Read  v.  Markle,  3 
Johns.  523. 

6.  An  irregularity  in  the  issuing  of  execu- 
tion within  24  hours  after  judgment  can  only 
be  shown  b^  parties  and  privies ;  and  it  cannot 
affect  the  title  of  an  innocent  purchaser  with- 
out notice.  Men  v.  J%e  Portland  Stage  Co.  8 
Greenl.  207.  Whether  this  objection  can .  be 
taken  collaterally,  or  only  directly  upon  a  mo- 
tion to  set  aside  the  execution,  qwere.  ib. 

7.  An  execution,  from  the  time  of  its  delivery 
to  the  sheriff,  binds  personal  property ;  and  a 
subsequent  sale  by  the  defendant,  though  with- 
out notice,  and  prior  to  a  levy,  is  void.  Js^eweU 
V.  Sibley,  1  South.  381. 

8.  An  alias  execution,  issued  after  a  former 
one  had  been  paid,  but  returned  unindorsed, 
where  the  judgment  does  not  appear,  from  the 
record,  to  have  been  satisfied  or  reversed,  is  a 
valid  execution,  and  trespass  will  not  lie  for  acts 
done  by  virtue  of  it.  Luddington  v.  Peck,  2 
Conn.  700. 

9.  The  omission  of  material  words,  clearly 
by  a  clerical  mistake,  in  an  execution,  may  1>e 
amended,  after  sale  of  land  under  it.  Toomer 
V.  Purkey,  1  Rep.  Con.  Ct.  323. 

10.  An  execution  does  not  lose  its  binding 
efficacy  on  the  expiration  of  a  year  and  a  day, 
but  only  its  active  quality.  Snipes  v.  The  Sher- 
iff,  ifc.  1  Bay,  295. 

11.  Where  two  judgments  or  executions  are 
of  the  same  day,  neither  shall  have  the  prefer- 
ence.   Ex  parte  Stagg,  1  N.  &  M.  405. 

12.  The  courts  of  the  United  States  have,  by 
section  14  of  the  judiciary  act  of  1789,  c.  20,  a 
power  to  issue  executions  on  their  judgments. 
Wayman  v.  Southard,  10  Wheat.  1. 

13.  An  execution  cannot  issue  from  the  cir- 
cuit court  of  the  United  States,  in  Pennsylva^ 
nia,  until  the  expiration  of  10  days  from  the 
judgment,  and,  if  it  issues,  the  court  will  set  it 
aside  on  motion.  BohysKaU  v.  Oppenknifur,  4 
Wash.  C.  C.  388. 

14.  In  Massachusetts,  there  is,  by  statute,  bat 
one  form  of  execution,  which  includes  a  capias 
ad  satisfaciendum,  a  levari  f ados,  and  an  extendi 
facias.  Ladd  v.  Blunt,  4  Mass.  402.  Lyman  v. 
Lyman,  11  Mass.  317.  Davis  v.  Richmond,  14 
Mass.  473. 

15.  Where  a  judgment  of  the  supreme  court 
has  been  affirmed  by  the  court  of  errors,  execu- 
tion may  issue  from  the  supreme  court  at  any 
time,  on  filing  the  remittitur,  without  the  entry 
of  any  rule.    Lyon  v.  Burtis,  2  Cow.  510. 
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16.  In  New  York,  a  jastice's  ezecution  may 
be  against  the  {roods  and  person  of  the  party 
against  whom  it  issues,  in  Uie  same  process,  in 
cases  where  the  party  is  subject  to  imprison- 
ment.    Taylor  ▼.  Fuller ^  3  Wend.  403. 

17.  The  executions  of  the  courts  of  common 
pleas  cannot  run  beyond  their  respective  coun- 
ties.    The  People  ▼.  Van  Ens,  4  Wend.  387. 

18.  The  statute  of  frauds  reaches  fraudulent 
executions,  as  well  as  fraudulent  judgments. 
WUder  v.  Fondey,  4  Wend.  100.  S.  C  6  Cow. 
884. 

19.  A  clerical  misprision,  by  which  the  exe- 
cution varies  by  one  cent  damages  from  the 
judgment,  is  no  ground  for  quashing  the  execu- 
tion. Sanders  v.  Kentucky  Ins.  Co.  4  Bibb,  471. 
Neither  is  the  clerk's  failure  to  indorse  on  the 
execution,  issued  on  the  replevin  bond,  that  it 
was  payable  in  bank  notes,  when  the  first  exe- 
cution was  actually  so  indorsed,  ib. 

20.  Where  an  execution  has  issued  unadvised- 
ly, it  may  be  withdrawn  before  any  thing  is 
done  upon  it.  Cairns  v.  Smith,  8  Johns.  337. 
But  if  the  sale  have  been  made,  and  the  sheriff 
die  without  executing  a  deed,  it  is  irregular  to 
withdraw  and  suppress  the  execution,  and  issue 
a  second  to  the  new  sheriff,  for  the  purpose  of 
selling  the  property  a  second  time.  ib.  And  the 
court  will  not  decide,  on  motion,  whether  the 
sale  under  the  first  execution  was  fraudulent  or 
not.  ib. 

21  .On  a  motion  to  quash  a  sale  under  an  exe- 
cution against  two,  it  is  error  to  quash  on  the 
application  of  one  only.  Stark  v.  Mitchell,  2  A. 
K.  Marsh.  16. 

22.  In  an  action  by  the  sheriff  against  his  dep- 
uty, for  not  turning  out  the  attached  property  to 
be  levied  in  execution,  he  may  show,  m  defence, 
that  he  offered  other  property.  Hoit  v.  Basson, 
Bravt.  117. 

23.  The  lien  of  an  execution  is  on  the  prop- 
erty itself  only ;  it  does  not  extend  to  the  pro- 
ceeds of  its  sale  in  the  hands  of  a  purchaser. 
Paysinger  v.  Shumpard,  1   Bailey,  237. 

24.  If  the  sherin  returns  a  writ  of  levari  fa- 
cias that  it  remains  unsatisfied  for  want  of  title, 
the  plaintiff  may  have  a  new  execution.  Peddle 
V.  Hollinshead,  9  S.  &  R.  277. 

25.  A  writ  of  habere  facias  possessionem,  under 
the  Maryland  act  of  1825,  c.  103,  ought  not  to 
issue,  unless  it  appears  that,  after  the  return  of 
itiefi.fa.,  notice  was  given  to  the  tenants  in  pos- 
session to  show  cause  why  the  writ  of  habere 
should  not  issue.  Waters  v.  Duvall,  6  Gill  & 
Johns.  76.  Where  the  tenant  has  been  ejected 
by  such  writ,  he  may,  upon  its  return,  move  the 
court  to  quash  it,  for  the  purpose  of  awarding 
him  restitution.  He  is  not  bound  to  object  to  its 
validity,  or  the  legalitv  of  the  proceeding  under 
it,  before  that  time.  ib.  The  fact  that  an  appli- 
cation has  been  made  to  a  court  of  chancery 
for  an  injuction,  founded  upon  a  defect  in  the 
writ,  which  injunction  was  granted,  and  after- 
wards dissolved,  on  answer,  will  not  prevent  the 
tenant  from  moving  to  quash  the  writ  at  its  re- 
turn, ib.  -^ 

26.  The  right  of  a  party  to  obtain  a  writ  of 
habere  facias  possessionem,  under  the  New  Jer- 
sey act  of  1825,  c.  103,  does  not  relate  to  the 
time  the  execution  was  issued,  but  to  the  time 
when  the  lands  were  sold.  Clarke  v.  Belmear, 
1  Gill  and  Johns.  443. 

27.  The  act  of  Kentucky,  of  December  21, 
1821,  which  prohibits  the  sale  of  property  taken 
under  executions  for  less  than  three  fourths  of 
its  appraised  value,  without  the  consent  of  the 


owner,  does  not  apply  to  a  venditioni  exponas 
issued  from  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky.  Bank  of  U. 
States  V.  Halstead,  10  Wheat.  51 . 

28.  An  execution  must  be  based  upon  a  pre- 
cedent judgment;  therefore  no  execution  can  be 
legally  issued  by  the  clerk,  for  his  costs,  against 
a  plaintiff  who  has  obtained  a  judgment  tor  his 
demands  and  costs,  although  the  defendant  be 
wholly  insolvent.  Washington  v.  Irving,  Mart. 
&  Yerff.  45. 

29.  An  execution  on  a  replevin  bond,  to  be 
strictly  formal,  ouffht  to  issue  for  the  penalty,  to 
be  discharged  by  the  sum  mentioned  in  the  con- 
dition ;  but  if  it  issues  on  the  condition  only,  it 
is  substantially  correct.  Doak  v.  Df{ncan,  Litt. 
Sel.  Gas.  176. 

30.  An  execution  tested  after  the  plaintiff's 
death  is  irregular ;  but  it  may  be  amended,  by 
altering  the  test  to  some  day  in  term  previous  to 
his  death.  Center  v.  Billinghurst,  1  Gow.  33.  But 
it  may  be  issued  after  his  death,  if  tested  be- 
fore, ib. 

31.  An  execution  may  issue  immediately  on 
judgment  being  perfected,  subject  to  being  su- 
perseded by  a  writ  of  error  filed  in  four  days 
thereafter.  Blunt  v.  Greenwood,  1  Gow.  15. 
There  are  four  clear  judicial  days,  excluding 
Sunday,  ib.  A  writ  of  error  cannot  operate  as  a 
supersedeas,  after  the  fieri  facias  has  been  exe- 
cuted, ib.  But,  in  such  case,  the  court  may  or- 
der the  money  to  be  brought  into  court,  to  abide 
the  event  of  the  suit.  ib. 

32.  Execution  may  be  issued  forthwith,  on  a 
judgment  against  a  man  who  is  unmarried  ana 
not    a    freeholder.      Row    v.  Pulver,    1    Gow 
246. 

33.  An  execution,  in  Virginia,  upon  a  forth- 
coming bond,  must  issue  to  the  county  in  which 
the  defendant  lives.  Fleming  v.  Saunders,  4 
Call.  563. 

34.  It  is  unnecessary,  in  South  Garolina,  that 
the  return  of  an  execution,  by  a  sheriff,  appear 
on  its  face  to  have  been  sworn  to.  Graves  v. 
Belser,  1  N.  &  M.  125. 

35.  If  an  execution  be  issued  against  an  absent 
defendant,  without  the  previous  filing  of  a  bond, 
pursuant  to  the  statute,  it  cannot  be  avoided  col- 
laterally, but  is  good  till  superseded.  Gardi- 
ner Man.  Co.  v.  Heald,  5  Greenl.  381. 

36.  In  Gonnecticut,  an  execution  returnable 
according  to  law  runs  to  the  next  court  which 
hath  60  days  from  the  date  of  it.  WorthingUm. 
V.  Hollister,  1  Root,  101. 

37.  If  an  execution  is  delivered  to  an  officer, 
after  the  court  has  adjourned,  on  the  return  day, 
his  return  of  non  est  inventus  will  not  be  sum-, 
cient  to  charge  an  indorser  of  a  writ.     BlaisdeU 
V.  Sheaf e,  5  N.  Hamp.  201. 

38.  The  court  will  not  undertake  to  determine 
the  question  of  priority  between  two  executions, 
on  the  application  of  one  of  the  parties  inter- 
ested.    M' Donald  v.  Lawry,  1  Halst.  414. 

39.  A  new  execution  will  not  issue  where  the 
first  is  lost  after  levy  and  sale  of  real  estate,  but 
upon  notice  to  the  defendant,  Douw  v.  Bwrt,  1 
Wend.  89. 

40.  An  execution  cannot  issue  against  the 
bodies  of  the  members  composing  an  aggre^ite 
corporation.  Nichols  v.  Thomas,  4  Mass.  232. 
Tippets  V.  Walker,  4  Mass.  595. 

41.  A  sheriff  cannot  discharge  an  execution  if 
the  judgment  be  not  satisfied.  Colton  v  Camp. 
1  Wend.  365. 

42.  Under  the  Maryland  statute  of  1778,  c.  21, 
§  7,  an  agreement  to  stay  execution  must  be  en- 
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tered  on  the  docket  at  the  time  the  judgment  is 
entered,  in  order  to  warrant  an  execution  being 
issued  thereon,  without  a  scire  fadasy  after  a  year 
and  a  day  have  expired.  Salmon  ▼.  Yates^  1  Har. 
db  J.  488. 

43.  The  omission  of  the  clerk  to  inaorse,  upon 
an  execution,  a  credit  given  at  the  foot  of  the 
judgment,  is  not  a  sufficient  ground  for  setting 
aside  a  sale  of  personal  property  made  under  the 
execution,  provided  the  purchaser  acts  in  good 
laith.     Williams  y.  GiU,  6  J.  J.  Marsh.  487. 

44.  An  execution  reciting  the  judgment  as  of 
a  different  term  from  that  which  appears  of 
record,  is  irregular.  Rider  y.  Alexander^  1  Chip. 
274. 

45.  Where  a  plaintiff  has  obtained  a  judgment, 
he  may  first  issue  a  fi.fa.,  and  if  the  whole  of 
the  debt  is  not  levied  on  that  execution,  he  may 
issue  a  ca.  sa.  or  bring  an  action  of  debt  on  the 
judgment  for  the  residue  ;  and  if  non  est  inventus 
is  returned  to  such  ea.  sa.,  he  may  proceed 
agunst  the  bail.     Oleott  y.  LiUy,  4  Johns.  407. 

46.  When  a  judgment  is  suspended  in  its  oper- 
ation until  a  further  day,  an  execution  properly 
issues  at  any  time  within  a  year  and  a  day  after 
the  suspension  expires,  without  a  scire  facias. 
Long  y  Morton,  2  A.  K.  Marsh.  39. 

47.  An  execution  may  be  issued  within  the 
time  given  to  execute  an  appeal  bond.  Freeman 
V.  Patton,  1  J.  J.  Marsh.  193. 

48.  The  latest  period,  which  the  law  allows  for 
the  service  of  an  execution,  is  the  day  on  which 
it  is  returnable.     Vail  v.  Lewis,  4  Jonns.  450. 

49.  An  execution  cannot,  in  any  case,  be  post- 
poned by  the  default  of  the  officer.  JfCoyy. 
Reed,  5  WatU,  300. 

50.  An  execution  can  be  amended  after  a  sale 
has  been  made  under  it  of  lands,  the  usual  words 
of  authority  to  the  sheriff  having  been  omitted. 
Bourdeaux  v.  Treasurer,  3  M'Cord,  142. 

51.  In  South  Carolina,  executions  bind  the 
property  throughout  the  state,  from  the  time 
they  are  entered  in  the  sheriff's  office.  .The 
party  may,  however,  lose  his  priority  by  delay. 
Woodvsard  v.  HiU,  3  M'Cord,  241. 

52.  It  seems,  that  a  second  execution  cannot  be 
issued  on  the  ground  that  the  defendant  has  es- 
caped  under  the  first,  unless  the  escape  continue 
till  the  time  of  its  issuing.  Sharp  v.  Caswell,  6 
Cow.  65. 

53.  The  supreme  court  of  Missouri  may  award 
execution  to  carry  into  effect  their  decisions. 
jr  JWur  V.  Lane,  2  Mis.  57. 

54.  If  the  circuit  court  improperly  awards  ex- 
ecution, the  party  complaining  must  first  move 
that  court  to  set  aside  the  execution  before  it  can 
be  assi^ed  for  error  in  the  supreme  court.  Po- 
sey V.  Buekner,  3  Mis.  604. 

55.  Where  one  of  two  partners  removes  him- 
self, and  resides  out  of  the  jurisdiction  of  the 
court,  executions  against  the  two  may  go  to  other 
counties,  the  same  as  if  both  had  removed. 
Jf  Conns  V.  Holmes,  4  Litt.  389. 

56.  An  execution  cannot  regularly  issue  if  a 
party  to  the  judgment  be  dead.  Hildreth  v. 
Thompson,  16  Mass.  191.  But  where  there  are 
two  or  more  judgment  creditors,  and,  before  exe- 
cution issues,  one  of  them  dies,  an  execution 
may  still  issue  in  the  name  of  all  the  creditors. 
Hamilton  y. Lyman,  9  Mass.  14.  Bowdoin  v.  Jor- 
dan,  9  Mass.  160.  And  where  an  execution 
regularly  issues  during  the  life  of  the  judgment 
debtor,  tt  may  be  levied  after  his  death,  at  any 
time  within  30  days  after  judgment,  upon 
gooos  attached  on  the  original  process,  unless  the 
estate  have  been  represented  insolvent,  and  a 


commission  of  insolvency  have  actually  issued. 
Qrosvenor  v.  Gold,  9  Mass.  209. 

57.  An  execution  awarded  on  a  void  judgmenc 
is  void.     Albee  v.  Ward,  8  Mass.  79. 

58.  Where  there  is  a  regular  judgment  and 
award  of  execution,  but  afterwards  the  execution 
issues  irregularly,  the  judgment  and  award  can- 
not be  reversed  by  writ  of  error ;  but  the  injured 
party's  remedy  is  eitlier  by  audita  querela,  or  by 
motion  to  the  court  to  set  the  execution  aside 
Johnson  v.  Harvey,  4  Mass.  483. 

59.  On  a  motion  to  quash  an  execution,  and 
award  a  restitution  of  land  levied  upon,  it  should 
be  shown  that  tlie  purchaser  under  the  execution 
acquired  possession  under  it,  and  it  should  ap- 
pear upon  the  record,  that  both  parties  had  a 
hearing.     Morton  v.  Sanders,  2  J.  J.  Marsh.  192. 

60.  Where  there  is  a  judgment  by  default  in 
an  action  upon  a  bond  with  a  collateral  condition, 
there  must  be  breaches  suggested,  and  the  dam- 
ages assessed  as  directed  hy  statute  of  8  and  9 
Wm.  3d.,  c.  2.,  before  an  execution  can  issue 
against  the  defendant ;  and  if  it  is  sooner  issued, 
it  will,  on  motion,  be  quashed.  WUmer  v.  Har- 
ris,  5  Har.  db  J.  1.  Nor  does  the  Maryland  act 
of  1794,  c.  46,  dispense  with  the  necessity  of 
such  suggestion,  it.  If,  however,  the  breaches 
are  stated  in  the  declaration  or  replication,  and 
there  is  a  judgment  for  the  plaintiff  on  confession, 
by  nil  dicit,  or  on  demurrer,  they  need  not  be 
again  suggested,  t^. 

61.  In  an  action  by  the  plaintiff  in  execution, 
against  the  claimant  of  property  taken  on  such 
execution,  on  the  production  of  the  execution, 
the  judgment  on  which  it  issued  will  be  pre- 
sumed to  be  valid  until  the  contrary  appear. 
Carlton  v.  King,  1  Stew.  &  Port.  472. 

62.  An  allegation  that  the  sheriff  is  favorable 
to  the  defendant,  and  an  expectation  that  he 
would  not  perform  his  duty,  is  not  sufficient 
reason  to  direct  the  execution  to  a  coroner. 
Kelly  y  James,  Coxe,  6. 

63.  The  delivery  of  an  execution  to  a  sheriff 
may  be  proved  by  a  memorandum  made  on  the 
execution  docket,  and  the  oath  of  the  clerk  that 
it  was  issued  in  conformity  thereto,  without  the 
production  of  the  writ  or  notice  to  produce  it. 
J^eale  v.  Caldwell,  3  Stew.  134. 

64.  The  word  "satisfied"  being  indorsed  on 
an  execution,  proof  is  still  admissible  that  it  was 
done  by  mistake,  and  that  the  execution  is  not 
paid.     Moore  v.  Edwards,  1  Bailey,  23. 

65.  Where  the  officer  demanding  goods  of  the 
receiptor,  to  answer  the  execution,  is  not  the  one 
who  delivered  them  to  him  on  attachment,  the 
receiptor  should  have  been  notified  of  this,  to 
make  him  liable  for  not  re-delivering.  IFioZ- 
bridge  v.  Smith,  Brayt.  173. 

66.  A  plaintiff  in  an  execution,  assigning  the 
same,  is  liable  for  any  illegal  act  done  by  the  as- 
signee under  the  execution,  although  not  in  fact 
done  with  the  privity  of  the  assignor.  Hodges 
V.  Bigffs,  2  A.  K.  Marsh.  220. 

67.  A  justice,  in  New  York,  may  renew  an  ex- 
ecution issued  by  him,  without  a  return  of  nulla 
bona  indorsed  thereon.  Wickham  v.  Miller,  12 
Johns.  320.  An  indorsement  on  the  original 
writ,  "this  execution  renewed,"  is  all  that  is 
necessary,  and  is  evidence  that  the  constable  had 
satisfied  the  justice  that  there  were  no  goods  on 
which  he  could  levy.  ib. 

68.  A  certiorari,  allowed  after  execution  begun 
to  be  executed  by  the  constable,  is  no  supersedeas 
to  it.     Blanchard  v.  Myers,  9  Johns.  66. 

69.  An  execution,  indorsed  that "  state  paper  *' 
would  be  received  in  discharge  of  it,  cannot,  on 
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motion  of  the  pl&intiff,  be  quashed  so  as  to  enable 
him  to  take  out  another  execution  without  such 
indorsement.     Taylor  y.  Winters,  Breese,  91. 

70.  On  a  motion  to  quash  an  execution  and 
sale,  unless  the  ^rror  is  apparent  on  the  face  of 
the  execution,  a  motion  to  the  plaintiff  in  the 
execution  is  necessary,  if  it  be  not  waived  by 
appearance.     Iron  ▼.  Callard,  1  A.  K.  Marsh.  423. 

71.  Where  a  judgment  was  obtained  in  a  jus- 
tice's coart,  on  which  a  certiorari  was  brouffht  to 
the  supreme  court,  and  the  defendant,  oeing 
taken  on  ea.  sa.  in  the  court  below,  paid  the 
money  into  that  court  and  was  discharged,  and 
afterwards,  the  judgment  below  being  affirmed  in 
the  supreme  court,  the  attorney  of  the  defendant 
in  error  issued  a  ea.  sa.  on  the  judgment  in  the 
supreme  court  against  the  plaintifT  in  error,  for 
the  amount  of  damafres  and  costs  recovered  in 
the  court  below,  and  the  costs  in  error,  which 
were  paid  to  the  sheriff;  the  court  ordered  the 
money,  except  the  costs  in  error,  to  be  refunded, 
with  the  costs  of  the  application  to  be  paid  by 
the  attorney,  and  a  satisfaction  to  be  indorsed  on 
the  ca.  sa.     Hoyt  v.  Peterson,  4  Johns.  188. 

72.  An  order  by  a  judgment  creditor,  given  to 
the  sheriff,  to  stay  proceedings  on  his  execution, 
waives  the  priority  of  such  judgment  creditor 
over  an  execution  received  during  the  stay. 
Eberle  v.  Mayer,  1  Rawle,  366. 

73.  Where  proceedings  are  stayed  on  an  exe- 
cution issued  merely  to  secure  the  payment  of  a 
debt,  such  execution  is  postponed  to  a  subsequent 
one  duly  acted  upon.  Hickman  v.  Caldwell,  4 
Rawle,  376. 

74.  Merely  leaving  property  levied  upon  in 
the  hands  of  the  defendant  in  the  execution, 
is  not,  per  se,  fraudulent,  either  as  to  subse- 
quent creditors  or  purchasers,  unless  the  creditor 
has  directed  the  sheriff  to  delay  the  execution, 
or  sale,  in  which  case  a  second  execution  would 
take  preference.  Rev>  v.  Barber,  3  Cow.  272. 
Russdl  V.  Gibbs,  5  Cow.  390. 

75.  Where  a  sheriff  advertises  for  sale  on  one 
execution,  and  subsequently,  but  before  the  sale, 
another  is  put  into  his  hands,  he  can  sell  only  on 
the  former,  and  can  state  no  other  in  the  certifi- 
cate or  deed  of  sale;  but  the  whole  purchase 
money  should  be  stated  in  the  certificate  and 
deed.     Mascraft  v.  Van  Antwerp,  3  Cow.  334. 

76.  If  an  execution  creditor  interferes  with 
subsequent  executions,  he  thereby  postpones  his 
own  execution.  Snyder  v.  Kunkleman,  3  Pennsyl. 
487. 

77.  An  execution,  issued  upon  an  absolute 
judgment  taken  to  indemnify  the  plaintiff  as 
surety  of  the  defendant  in  a  debt  not  paid  by  the 
suiety  when  the  execution  issued,  is  not  errone- 
ous nor  irregular.    Miller  v.  Howry,  3  Pennsyl. 

■o74« 

78.  A  trust,  under  an  assignment  for  the 
benefit  of  creditors,  enables  the  trustee  to  con- 
trol a  capias  issued  for  the  assigning  choses  in 
action.     Dowdel  v.  Hamm,  2  Watts,  61. 

79  Where  a  creditor  has  resort  to  two  funds 
for  the  payment  of  his  judgment,  he  cannot  so 
employ  them  as  to  injure  a  subsequent  creditor, 
who  can  resort  to  but  one  of  them.  Ramsey's 
Appeal,  2  WatU,  228. 

80.  One  execution  being  issued  and  returned, 
another  may  issue  more  than  a  year  after,  without 
a  sci.fa.    Thorp  v.  Fowler,  5  Cow.  446. 

81.  If  a  ca.  sa.  be  delivered  to  the  sheriff,  and 
he  return  it  non  est  inventus,  a  supersedeas  under 
the  sUtute,  (1  R.  L.  353,  §  12)  will  be  granted, 
unless  it  is  followed  up  by  an  aUas  ca.  sa.  Gray 
V.  7%omb€r,  5  Cow.  278. 


82.  On  a  sale  of  land  on  execution,  and  deed 
given,  the  purchaser  will  not  be  prejudiced  by 
the  sheriffs  omission  to  file  in  the  clerk's  office 
a  certificate  of  sale,  according  to  the  statute 
^Sess.  43,  c.  184,  §  1,)  the  statute  being  merely 
airectory.    Jackson  v.  Young,  5  Cow.  i&9, 

83.  A  motion  to  quash  an  execution,  on  the 
ground  of  payment,   will  not  be  sustained  by 

Sarol  evidence  of  that  fact.     Clemens  v.  Prout^ 
Stew.  &  Fort.  345. 

84.  An  execution,  which  has  been  satisfied  by 
a  surety,  will  not  be  enforced  against  the  princi- 
pal,  unless  it  appear,  by  satisfactory  evidence, 
that  the  enforcement  is  for  the  benefit  of  such 
surety.     Clemens  v.  Prout,  3  Stew.  &  Port.  345. 

85.  The  power  of  courts  to  quash  irregular 
executions  is  not  limited  to  periodr  prior  to 
their  return.  Isaacs  v.  Judge,  5  Stew.  &.  Port 
402. 

86.  At  common  law,  an  execution,  bearing 
date  anterior  to  the  death  of  the  defendant,  al- 
though not  issued  until  afterwards,  is  valid  with- 
out joining  the  personal  representative  of  the 
defendant ;  and  it  seems,  that  subsequent  execu- 
tions, regularly  issued  from  term  to  term,  will 
preserve  any  lien  acquired  by  the  first ;  and  that 
the  personal  representative  cannot  be  joined 
without  a  revival  of  judgment  by  scire  facias. 
Collingsworth  v.  Horn,  4  Stew.  &  Port.  237. 

87.  A  pluries  execution  issued  after  the  death 
of  the  defendant,  which  is  regularly  preceded  by 
an  original  and  alias  without  any  intervening 
term,  is  not  void ;  and  therefore,  if  voidable,  the 
irregularity  cannot  be  taken  advantage  of  by  a 
stranger.  Collingsworth  v.  Horn,  4  Stew.  Sl 
Port.  237. 

86.  A  sheriff,  by  taking  property  in  execution, 
acquires  a  mere  qualified  property  to  execute  the 
trust  reposed  in  him  by  virtue  of  his  office.  As 
soon  as  the  object  of  the  levy  is  answered, 
this  right  of  property  ceases.  Bates  v.  Gest,  3 
M'Cord,  493. 

89..  Under  the  act  of  S.  Carolina  of  1799,  (2 
Faust.  318,)  allowing  appeals  from  the  iudg^ 
ments  of  magistrates,  the  same  court  which  hears 
the  appeal*  must  also  award  the  execution. 
Pnngle  v.  Lansdale,  3  M'Cord,  489. 

90.  A  debt  due  to  a  bank  owned  entirely  by 
the  state  is  not  a  debt  **due   to  the   public, 
within  the  executor's  act  of  S.  Carolina,  (P.  L. 
494,)  and  is  not  entitled  to  preference.     Bank  ▼. 
Gibbs,  3  M'Cord,  377. 

91.  If  an  execution  is  suspended  for  six  days, 
it  will  not  be  postponed  to  one  issued  two 
months  afterwards.  Huher  v.  SckntU,  1  Browne, 
16. 

92.  An  execution,  issued  on  a  judgment  after 
the  defendant's  death,  is  voidable,  not  void  :  a 
sale  under  such  execution  vests  a  good  title. 
Speer  v.  Semple,  4  Watts,  367. 

93.  Where  a  sheriff  sells  property  on  execu- 
tion, which  is  incumbered  by  a  deed  of  trust  to  se- 
cure the  payment  of  a  debt  not  due,  the  sheriff 
has  not  authorily  to  adjust  such  debt,  and  pay 
the  same  out  of  the  proceeds  of  sale.  Baylor  v. 
Scott,  2  Port.  315.  But  in  such  case,  the  plain- 
tiff in  execution  is  entitled  to  the  benefit  of  the 
trust  deed  on  paving  off  the  debt,  and  the  trus- 
tee will  be  bound  to  execute  the  trust  to  him.  ik. 

94.  While  the  question  of  property  is  pending 
between  the  plaintiff  in  execution  and  a  claim- 
ant of  property  levied  on  under  it,  an  injunc- 
tion will  be  granted  to  stay  proceedings  on  other 
executions  issued  upon  the  same  judgment,  and 
levied  upon  the  same  property.  Huntmgiom.  T» 
BeU,  2  Port.  51. 
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96.  An  anauthorized  mdorsement  on  an  execn- 
uon,  that  it  is  for  the  benefit  of  a  third  party,  is 
no  reason  for  quashing  it  afler  it  has  been  col- 
lected. But  the  indorsements  should  be  quashed 
or  annulled.     M'Gowan  v.  Hoy,  2  Dana,  347. 

96.  Parties  ousted  by  an  illegal  process  are 
entitled  to  a  writ  of  restitution.  FawUr  v.  Cur- 
rie^  2  Dana,  52. 

1^.  When  a  writ  of  hahwe  fadas  is  executed, 
the  judgment  is  satbfied  ;  any  subsequent  habere 
facias  on  the  same  judgment  is  illegal,  and  may 
be  quashed.     Fowler  v.  Currie,  2  Dana,  52. 

98.  The  claimant  of  property,  levied  on  under 
an  execution,  cannot  impeach  the  judgment  on 
which  the  execution  was  issued,  on  the  ground 
of  fraud  in  the  obtaining  of  it.  Hooper  v.  Pair, 
3  Port.  401. 

99.  When  a  writ  of  execution  has  been  issued, 
and  returned  not  satisfied,  another  writ  may  be 
issued  afler  a  year  and  a  day  hare  elapsed,  with- 
out a  sd.fa.  to  revive  the  judgment.  Dows- 
wian  Y.  Potter,  I  Mis.  518. 

100.  A  receipt,  indorsed  upon  an  execution, 
does  not  necessarily  preclude  the  taking  out  of 
another  execution ;  and  if  indorsed  by  mistake, 
the  issuing  of  the  second  execution  should  be 
sanctioned.  Frankfort  Bank  y.  Markley,  1  Dana, 
373. 

101.  An  execution  on  a  judgment,  recovered 
by  an  assignee  as  such,  must  state  that  he  is  as- 
signee, and  of  whom.  PeTnberton  v.  Searee,  Har- 
din, 3. 

102.  On  motion  by  S.  for  judgment  against  a 
sheriff  for  money  made  on  an  execution  in  his 
f&vor,  B  claimed  the  money  under  an  execution 
against  the  same  person.     A  former  execution 

■on  B's  judgment  had  been  returned  ^^ satisfied." 
Held,  that  S.  was  entitled  to  the  money.  Barnes 
V.  Baker,  Minor,  373. 

103.  On  trial  of  the  right  of  property  between 
the  plaintifi^  in  execution  and  a  claimant  of  prop- 
erty attached  thereon,  a  verdict,  that  part  of  the 
property  is  liable  to  the  execution,  is  equiva- 
lent to  finding  the  residue  not  liable.  Lewis  v. 
Lewis,  Minor,  96. 

104.  Where  the  judgment  was  for  debt,  and 
the  execution  was  for  damages,  for  a  less  sum,  it 
is  not  error  of  which  the  defendant  can  take 
advantage.     Gano  v.  Slaughter,  Hardin,  76. 

105.  The  common-law  right,  of  issuing  an 
execution  to  the  county  where  the  judgment  was 
rendered,  is  not  taken  away  by  any  act  of  as- 
sembly.    Scott  V.  MaujnM,  ib.  122. 

106.  Where  a  motion  is  made  to  quash  an  exe- 
eation,  for  irregularity  not  apparent  on  the  rec- 
ord, a  notice,  or  rule  to  show  cause,  should  be 
served  on  the  opposite  party.  Downing  v. 
Brown,  ih.  181. 

107.  One  of  several  defendants  in  an  execu- 
tion may  replevy.  Edwards  v.  Greenweil,  ib. 
188. 

106.  It  is  not  necessary,  in  an  execution,  to 
state  the  year  of  Christ,  in  addition  to  the  year 
of  the  commonwealth.  Craig  v.  Johnson,  ib. 
520. 

109.  If  an  execution  hath  once  regularly  is- 
sued  on  a  judgment,  other  executions  may  issue 
thereon  at  any  time,  notwithstanding  there  be 
more  than  a  year  and  a  day  between  the  return 
of  one  and  the  issuing  of  another.  Craig  v. 
Johnson,  ib.  520. 

110.  A  replevy  bond  given  by  one  defendant 
with  security,  on  an  execution  against  two,  is 
erroneous.  Sdrmer  v.  Robinson,  ib.  4.  The 
•laintiff's  suing  out  executions  on  such  replevy 
wmd  does  not  preclude  him  from  afterwards 


having  such  bond  quashed  on  motion,  ih.  On 
quashmg  such  bond,  it  is  not  necessary  to  vacate 
the  sales  of  property  made  under  executions 
issued  on  such  replevy  bond.  ib. 

111.  A  capias  ad  satisfaciendum  may  issue  on 
a  replevy  bond.     Seott  v.  Maupin,  Hardin,  122. 

112.  If  a  replevy  bond  be  erroneously  taken, 
it  is  not  a  ground  for  quashing  an  execution 
issued  thereon,  while  the  bond  remains  in  force. 
Blackburn  v.  Bilbo,  ib.  516. 

113.  A  motion  to  quash  a  replevy  bond  cannot 
be  made,  subsequently  to  the  first  court,  after 
issuing  the  first  execution  on  the  replevy  bond 
ib. 

114.  The  motion  to  quash  a  replevin  bond 
must  be  made  within  the  time  prescribed  by  the 
act  of  1802,  notwithstanding  the  first  execution 
which  issued  thereon  was  not  taken  out  of  the 
clerk's  office,  until  afler  the  first  court  from  its 
date.     Byrne  v.  Caldwell,  2  Litt.  125. 

115.  Where  an  execution  is  indorsed  to  the 
use  of  a  third  person,  and  the  ofiicer  takes  the 
bond  payable  to  him  instead  of  the  plaintiff  in 
the  execution,  yet  it  is  a  replevin  bond  so  far, 
that  a  motion  to  quash  it  cannot  be  made  afler 
the  time  prescribed  in  the  act  of  1802.  Byrne  v. 
Caldwell,  ib. 

116.  The  clerk  of  the  circuit  court  has  au. 
thority  to  issue  an  execution  on  a  transcript  of 
a  judgment  of  a  justice  of  the  peace  filed  in  his 
office.     Coonce  v.  Munda'^,  3  Mis.  373. 

117.  If  property  taken  m  execution  be  claimed 
by  M.  and  S.,  the  bond  of  S.  alone,  with  security, 
is  sufficient  to  authorize  the  trial  of  the  right  of 
property  under  the  statutes  of  Alabama.  Marrs 
V.  Gantt,  Minor,  406. 

118.  If  a  part  of  the  defendants  in  an  execu- 
tion replevy  it,  they  cannot  sustain  a  motion  to 
quash  the  replevin  bond,  on  the  ground  that  but 
a  part  of  them  joined  in  the  bond.  Wilson  v. 
King,  3  Litt.  457. 

119.  Where  a  plaintiff  neglects  to  sue  out  exe- 
cution from  term  to  term,  an  execution  on  a  sub- 
sequent judgment,  sued  out  during  such  neglect, 
will  acquire  a  preference.  M* Broom  v.  Rives,  1 
Stew.  72. 

120.  A  plaintiff,  who  has  an  execution  issued 
and  indorsed  under  the  law,  authorizing  lands  to 
be  sold  on  a  credit  of  one  year,  and  by  his  agent 
has  bid  at  the  sale,  cannot  object  to  the  constitu- 
tionality of  the  act.  Bamett  v.  Barbour,  1  Litt. 
396. 

121.  The  act  of  suffering  goods  to  remain 
in  the  hands  of  the  debtor,  uler  the  levy  of  an 
execution  upon  them,  furnishes  no  presumption 
of  fraud,  in  Pennsylvania,  and  the  execution 
creditor  does  not  in  such  a  case  lose  his  lien 
Levy  V.  IVallis,  4  Dall.  167.  Vide  Chancellor  v. 
PhuLips,  ib.  213.  U.  States  v.  Conyngham,  ib 
358.     Water  v.  M'LeUan,  ib.  206. 

122.  A  purchaser  cannot  sustain  a  motion  to 
quash  a  sale  of  property  under  execution  on  a 
credit,  admitting  that  the  laws  authorizing  it  to 
be  thus  sold  are  unconstitutional.  Moore  v.  Mil- 
ler,  1  Litt.  356. 

123.  Where  a  plaintiff  claims  goods  under  an 
execution,  or  a  sale  by  virtue  thereof,  he  must 
produce  his  judgment ;  but  the  justice  need  not 
enter  it  in  his  docket.      Cosher  v.  Peterson, 
South.  317. 

124.  A  delivery  bond  on  an  execution  must 
specify  the  property  and  time  of  delivery. 
Tompkins  v.  Roberts,  Litt.  Sel.  Gas.  12. 

IS^.  The  sheriff  is  not  authorized  to  judge  of 
the  validity  of  the  delivery  bond,  nor  to  make 
further  distress  on  the  same  execution ;  if  de- 
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und  showed  him  certain  bills  of  such  bank,  and 
told  him  that  he  (the  plaintiff)  had  receiyed 
them  from  the  defendant.  The  witness,  on  cross 
ezaminition,  expressed  some  hesitation,  from  his 
own  recollection,  as  to  the  identity  of  the  bills. 
The  plaintiff  then  requested  the  witness  to  state 
the  particulars  of  the  conversation  between  them, 
for  the  purpose  only  of  showing  that  the  witness 
recollected  what  he  had  testified,  and  the  reason 
why  he  recollected  it.  It  was  held,  that  the 
last-mentioned  evidence  was  inadmissible  for  the 
purpose  for  which  it  was  offered,  and  that  it  was 
not  proper  to  ffo  to  the  jury,  though  the  court 
should  restrict  it  to  the  purpose  for  which  it  was 
offered.     Watson  v.  Osborne,  8  Conn.  364. 

2444.  Tn  an  action  on  a  contract  for  building  a 
bridge,  the  defendants  pleaded  performance,  and 
offered  to  show  that  commissioners,  appointed  by 
the  legislature  to  superintend  the  building  of  it, 
had  accepted  it,  and  authorized  the  plaintifia  to 
take  toll  on  it.  It  was  held,  that  such  evidence 
was  inadmissible,  the  commissioners  being  stran- 
gers to  the  plaintiffs,  and  incapable  of  iSecting 
their  contracts.  Bridge  Co,  v.  Granger,  4  Conn. 
458. 

2445.  In  an  action  against  underwriters,  to  re- 
cover for  an  alleged  sea-damage  to  bales  of  blan- 
kets bought  of  the  manufacturers  in  Great 
Britain,  and  imported  into  this  country,  the  de- 
fence was,  that  the  damage  arose  in  the  manu- 
facture, or  packing,  of  the  blankets,  and  evidence 
was  offered  to  prove  that  the  damage  was  of  a 
peculiar  kind,  and  different  from  salt-water  dam- 
age ;  and  that  other  bales  of  blankets,  made  by  the 
same  manufacturer,  and  imported  in  other  ves- 
sels in  the  same  year,  had  sustained  damage  of 
like  nature.  Held,  that  this  evidence  was  admis- 
sible. Bradford  v.  Boyl^ton  Ino.  Co,  11  Pick. 
162. 

2446.  The  mere  fact  of  two  persons,  holding 
different  parcels  of  what  was  once  an  nndivided 
tract  of  land,  deriving  title  from  the  same  source, 
constitutes  no  privity  of  estate  between  them, 
which  will  admit  the  testimony  of  a  deceased 
witness  in  regard  to  the  estate  of  one,  in  an  ac- 
tion, against  the  estate  of  the  other.  Jackson  v. 
CrtMfy,  3Wend.  251. 

2447.  The  admissibility  of  evidence  before  a 
sheriff's  jury  is  not  a  question  of  fact  for  the 
jury,  but  is  one  of  law,  to  be  decided  by  the  offi- 
cer.    Merrill  v.  Berkshire,  11  Pick.  269. 

2448.  A  party  offering  evidence  is  understood 
to  waive  any  objection  to  its  competency  as 
proof.     Cheenleafv.  Birth,  5  Pet.  132. 

2449.  Evidence,  that  a  creditor  knew  of  a  pre- 
vious conveyance,  void  for  want  of  acknowledg- 
ment, at  the  time  of  his  levy,  will  not  defeat  his 
title  under  it.    Pendleton  v.  Button,  3  Conn.  406. 

2450.  Where  a  deed  refers  directly  to  oUier 
conveyances,  with  reference  to  the  quantity  of 
land  conveyed,  purporting  to  convey  the  whole 
land  of  the  grantor,  and  then  states  the  metes 
and  bounds  of  the  land,  it  was  held,  that  evidence 
dehors  the  deed  might  be  introduced  to  show  that 
more  land  passed  than  was  contained  in  such 
metes  and  bounds.     Herbert  v.  Wise,  3  Call,  239. 

2451.  Recitals  in  a  deed  of  mesne  conveyances 
are  evidence  of  the  recited  deeds  against  the 
grantor  and  those  claiming  under  him,  but  not 
against  a  claimant  deriving  title  from  the  grantor 
under  a  deed  prior  to  the  one  containing  such 
recitals,  nor  against  a  stranger.  Penrose  v.  Grif- 
fith, 4  Binn.  231.  •  Qarwod  v.  Dennis,  4  Binn. 
314. 

2452.  A  comparison  of  two  newspapers  in  re- 
gard  to  type,  devices,  4kc.  is  allowed  to  show  they 


were  both  printed  by  the  same  person,  where  one 
of  them  is  imperfectly  proved.  JifCorkU  v.  BtmnSf 
5  Binn.  340. 

2453.  Where  a  person,  who  was  a  witness  to  a 
particular  transaction,  made  a  memonandum  at 
the  time  of  certain  facts,  for  the  purpose  of  per- 
petuating the  memory  of  them,  and  can  at  any 
subsequent  period  swear  that  he  made  the  entry 
at  that  time  for  that  purpose,  and  that  he  knows 
from  that  memorandum  that  the  facts  did  exist, 
it  is  good  evidence,  although  the  witness  may  not 
retain  a  distinct  recollection  of  the  facts  them- 
selves.    The  State  v.  Rawls,  2  N.  &  M.  331. 

2454.  In  an  action  on  a  covenant  against  in- 
cumbrances, evidence  that  the  plaintiff  knew  of 
the  incumbrance  at  the  time  of  the  deed,  is  inad- 
missible.    Harlow  v.  Thonuu,  15  Pick.  66. 

2455.  In  an  action  for  repairs  on  real  estate  of 
the  defendant,  evidence  is  admissible  to  show 
that  the  defendant  held  the  property  in  trust,  and 
that  credit  was   given   to  the  cestui  que  trust 
Tripp  V.  Hathaway,  15  Pick.  47. 

2456.  The  opinion  of  the  court  on  granting  a 
new  trial  is  inadmissible  to  show  the  state  of  the 
fiicts  on  which  the  first  verdict  was  set  aside. 
Drayton  v.  Welles,  1  N.  &  M.  409. 

2457.  Where  defendant's  commissioners  were 
described  generally,  and  could  not  be  found  after 
due  search,  it  was  held,  that  a  commission  duly 
taken  by  plaintiff's  commissioners  was  admissi- 
ble in  evidence ;  it  appearing  that  defendant 
introduced  such  commissioners  for  the  sake  of 
delay.     Pigott  v.  Holloway,  1  Binn.  436. 

2458.  Evidence  not  laid  before  referees  cannot 
be  exhibited  to  the  court  on  exceptions  to  the 
report.     Barton  v.  Anthony,  1   Wash.  C.  C.  317. 

2459.  Evidence  of  the  political  character  and 
conduct  of  a  particular  person  was  allowed  to  be 
given  in  order  to  satisfy  the  jnnr  that  he  was  not 
Uie  person  meant  and  intended  by  a  proclamation 
under  the  attainder  laws,  but  not  to  impeach  the 
attainder  or  confiscation  of  property,  on  the 
ground  that  the  person  was  not  guilty  of  the 
crime  imputed  to  him.  Hylton  v.  Brown,  1  Wash. 
C.  C.  298. 

2460.  Where,  on  a  rule  to  show  their  cause  of 
action,  the  plaintiffs  have  produced  a  positive 
affidavit  of  debt,  the  defendant  cannot  give  evi 
dence  that  a  suit  for  the  same  cause  of  action  has 
been  instituted  in  another  court.  Post  v.  Sarmi- 
ento,  2  Wash.  C.  C.  198. 

2461.  Where  A  was  appointed,  by  act  of  the 
assembly  of  New  Jersey,  to  fulfil  the  purposes  of 
a  certain  will ;  in  an  action  against  such  trustee 
by  a  legatee  under  the  will  to  recover  the  legacy, 
a  receipt  of  payment  by  B,  before  the  appoint- 
ment of  A,  is  admissible  in  evidence  for  the 
trustee.     Richards  v.  Kendle,  1  Penn.  324. 

2462.  A  verdict  without  judgment  cannot  be 

fiven  in  evidence.     Donaldson  v.  Jude,  2  Bibb, 
7. 

2463.  Acts  done  under  a  contract  are  proper 
evidence  to  show  that  the  intent  in  making  such 
contract  was  illegal.  Williams  v.  Woodman,  8 
Pick.  78. 

2464.  Further  proof  is  never  permitted  in  prixe 
courts  to  a  party  who  is  guilty  of  fraud,  or  of  il- 
legal conduct.     It  is  granted  only  to  honest  ig- 
norance or  mistake.     The  Sally,  1  Gallis.  401 
J%e  Liverpool  Packet,  ib.  513. 

2465.  Plaintiff  in  ejectment  was  allowed  to  put 
in  evidence  an  ancient  charter,  in  which  the  land 
granted  was  not  particularly  described,  prepara- 
tory to  proof  of  a  subsequent  survey  and  division 
under  the  charter,  and  long  occupation  accord- 
ingly    Robinson  v.  Oilman^  3  Verm.  163. 


EVroENCE. 


311 


24G6.  A  obtained  jadgment  on  a  note  against 
B,  and  purchased  at  the  sheriff's  sale,  under  the 
judgment,  a  tract  of  land  which  B,  after  the  date 
of  the  note,  and  before  the  judgment,  had  con- 
Tejed  to  C.  A  brought  an  action  of  ejectment 
for  the  land  against  C,  and  the  question  was, 
whether  B's  deed  to  C  was  fraudulent  and  void 
as  to  A.  Held,  that  the  note  on  which  the  judg- 
ment was  rendered,  was  admissible  to  show  the 
existence  of  the  debt  before  the  date  of  the  deed. 
Dot  d.  Helm  ▼.  Jfevilandy  2  Blackf  233. 

2467.  Whether  evidence  be  competent  or  not, 
is  always  a  question  for  the  decision  of  the  court. 
Townsend  v.  The  SUUe,  2  Blackf  151. 

2468.  In  a  controversy  between  two,  with  regard 
to  the  true  divisional  line  between  contiguous 
\ot8,  both  deriving  title  from  the  commonwealth 
of  Massachusetts,  the  conveyance  and  acts  of  the 
commonwealth,  by  its  agents,  made  subsequent 
to  the  conveyance  to  the  demandant,  were  held 
to  be  inadmissible  as  evidence  for  the  tenant. 
Sullivan  v.  Lovfder,  2  Fairf.  426. 

2469.  in  ejectment,  a  witness  was  admitted  to 
prove  the  declarations,  as  to  the  boundary  of  the 
land,  of  one  sworn  on  a  commission  to  take  depo- 
sitions, though  the  depositions  were  not  pro- 
duced.    Letif  V.  Pellett,  1  Har.  A  M'Hen.  531. 

2470.  Evidence  was  allowed  of  what  a  deceased 
person  had  deposed  before  commissioners  to  per- 
petuate the  bounds  of  lands,  though  the  deposition 
was  produced  in  court,  the  matter  proved  not  be- 
ing repugnant  to  the  deposition.  Howell  v.  Til- 
den,  1  Har.  &  M'Hen.  84. 

2471.  Where  a  witness  in  his  deposition,  taken 
under  a  commission,  declared  **  that  he  was  called 
on  at  such  a  time  to  state  the  difference  between 
different  qualities  of  flour,  and  that  he  stated  the 
difference  as  follows,"  &c. ;  it  was  held,  that  as 
this  might  be  true,  and  yet  the  witness  be  igno- 
rant of  the  facts  stated  by  him,  such  testimony 
was  inadmissible  in  evidence.  Williamson  v. 
DUlon,  1  Har.  &  Gill,  444. 

2472.  A  special  verdict,  in  another  action  upon 
the  same  policy,  but  against  different  underwri- 
ters,  was  allowed  to  be  read  in  evidence,  upon 
proof  of  an  agreement  of  all  the  underwriters,  to 
be  bound  by  one  verdict.  Patton  v.  CaldioeU,  1 
DalL  419. 

2473.  A  defendant  put  in  illegal  evidence  not 
objected  to  by  the  other  party,  but  was  not  al- 
lowed to  give  other  illegal  evidence  to  explain  it. 
Brand  v.  Longstreet,  1  South.  325. 

2474.  In  an  action  for  not  delivering  teas  ac- 
cording to  contract,  evidence  to  prove  fraud,  by 
showing  it  was  in  the  power  of  the  defendant  to 
have  changed  the  teas,  is  inadmissible  ;  the  con- 
tract having  stipulated,  that  teas  of  the  best 
quality  should  be  delivered  on  board  of  the  plain- 
tiff *8  ship.  Gilpins  v.  Consegua,  Pet.  C.  C.  85. 
WiUings  V.  Coneeqtui,  ib.  301. 

247o.  The  acts  of  a  co-defendant  are  evidence 
to  show  the  connection  between  him  and  the 
prisoner  in  the  same  offence.  U.  States  v.  Wil- 
son, 1  Bald.  78. 

2476.  The  testimody  of  commissioners  on  an 
insolvent  estate,  who  had  rejected  a  note  ex- 
hibited to  them,  is  not  admissible  in  an  action  on 
the  same  note  against  the  executors  of  the  estate. 
ritek  V.  Hyde,  Kirby,  258. 

2477.  A  brought  assumpsit  against  B,  upon 
a  writing  acknowledging  the  receipt  by  B  of  a 
note  for  f  300,  due  to  A  from  C,  and  promising  to 
pay  to  A  ^1,  the  amount  then  due  on  the  note, 
with  interest,  as  soon  as  he  should  have  collected 
the  same  of  C.  B  claimed  that  this  note  had 
been  assignsd  to  him  by  D,  the  payee,  to  secure 


the  payment  of  |ll20,  and  the  excess  only  above 
that  sum  was  to  be  paid  to  A,  and  offered  in  evi- 
dence, to  prove  such  claim,  a  letter  from  D  to 
him  requesting  hira  to  give  to  A  *<  a  receipt  for 
the  balance  payable  to  him  when  collected,  in 
manner  and  form  as  you  oflbred  me,  when  we  bar- 
gained." On  tlie  back  of  this  letter.  A,  under 
the  same  date,  had  acknowledged  that  he  had 
received  of  B  **  a  receipt  of  a  balance  of  j^l  on 
a  note  of  hand  (describing  the  note  assigned  to 
B)  agreeably  to  the  directions  of  the  within 
letter."  It  was  held,  that  this  evidence  was  in- 
admissible ;  1st,  because  it  was  not  parcel  of  the 
contract  declared  on;  2d,  because  it  did  not 
prove  that  there  was  a  mistake  in  the  contract 
in  suit ;  and  3d]v,  because  the  supposed  mistake 
was  incapable  of  proof  in  a  court  of  law.  J^obU 
V.  Comstock,  3  Conn.  295.  . 

2478.  It  will  not  justiiV  the  use  of  improper 
evidence,  if  objected  to,  that  such  evidence  has 
been  used  on  the  other  side.  Walkup  v.  Pratt, 
5  Har.  &  J.  51. 

2479.  No  evidence  is  admissible  on  a  writ  of 
inquiry,  but  such  as  goes  to  maintain  the  specific 
breach  which  authorizes  the  plaintiff  to  com- 
mence his  action.  Mathews  v.  Sims,  2  Rep.  Con. 
Ct.  103. 

2480.  In  an  action  for  damages  for  not  fulfil- 
ing  a  contract  to  make  part  of  the  turnpike-road, 
to  the  acceptance  of  commissioners,  the  plaintiff 
offered  to  prove,  in  order  to  show  that  the  work 
was  badly  done,  that  part  of  it  fell  down  about 
six  months  after  the  road  was  by  the  contract  to 
have  been  completed.  It  was  held,  that  this 
testimony  was  admissible,  for  it  tended  to  show 
that  the  workmanship  was  defective  at  the  time  it 
was  built.  Hawley  v.  Belden,  1  Conn.  93.  Held, 
also,  that  for  the  purpose  of  showing  the  amount 
of  damages  in  such  case,  evidence  of  the  labor 
and  expense  which  had  been  laid  out  by  the  plain- 
tiff upon  the  road,  for  the  purpose  of  completing 
it,  was  admissible,  ib.  Held,  also,  that  the  de- 
fendant, for  the  purpose  of  showing  a  fulfilment 
of  the  contract  on  his  part,  could  not  offer  in 
evidence  a  certificate  of  the  commissioners,  au- 
thorizing the  gates  to  be  erected,  which  certificate 
conteined  a  reservation  of  a  right  to  give  other 
directions,  or  prove  that  one  of  the  commis- 
sioners went  on  to  the  road  to  view  it,  and  gav^ 
no  order,  ib. 

2481.  In  an  action  of  ejectment,  the  defendant 
claimed^  title  under  a  deed,  which  the  plaintiff 
contended  was  fraudulent  against  creditors.  To 
prove  this,  the  plaintiff  offered  a  witness  to  tes- 
tify, that  the  person  under  whom  the  defendant 
claimed  proposed  to  make  to  him  a  fraudulent  con- 
vevance  of  the  same  land ;  that  he,  the  witness, 
refused  to  accept  it,  but  referred  him  to  the  de- 
fendant; that  witness  and  the  grantor  went  to 
the  defendant,  and  that  the  defendant  and  grantor 
went  into  a  private  room,  and  that  immediately 
after  the  grantor  executed  the  deed  in  question. 
It  was  held,  that  that  portion  of  the  evidence  in 
relatioA  to  the  proposition  of  the  grantor  to  the 
witness,  and  which  was  not  brought  home  to  the 
defendant,  was  inadmissible.  Meaeh  v.  Catlin, 
4  Day,  284. 

2482.  The  lawfulness  or  unlawfulness  of  the 
mode  by  which  evidence  is  obtained,  does  not 
affect  ite  admissibility  in  a  court  of  law.  La 
Jeune  Eugenic,  2  Mason,  409. 

2483.  A  entered  into  a  written  contract  with 
B,  to  pay  B  whatever  sum  C  should  give  his 
notes  for,  in  case  C  should  not  pay  them,  as  long 
as  B  and  C  should  agree  to  have  said  notes  lie 
against  C.    In  an  action  by  B  against  A  on  such 
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174.  The  New  York  statute  of  frauds,  by  which 
the  goods  of  the  debtor  are  bound  from  the  de- 
livery of  the  writ  of  execution  to  the  sheriff,  does 
not  alter  the  property  of  the  goods ;  but  before 
and  since  the  statute,  the  property  of  the  goods 
continues  in  the  defendant,  until  the  execution  is 
executed.     HotchkUs  v.  JIT  Vickar,  13  Johns.  403. 

175.  On  a  judgment  on  a  bond  for  a  penalty, 
the  plaintiff  cannot,  by  his  execution,  collect 
more  than  the  sum  mentioned  in  the  condition 
of  the  bond,  with  interest  and  costs.  Van  Wyck 
y.  Montrose^  12  Johns.  350. 

176.  An  officer,  holding  an  execution  against 
seyeral  defendants,  is  not  bound  to  exhaust  the 
personal  property  of  all  of  them  before  selling 
the  land  of  eitner.  Farit  y.  BaiUimy  6  J.  J. 
Marsh.  335. 

177.  If  a  defendant  remoyes  ftom  a  county  in 
which  judgment  is  rendered  against  him,  execu- 
tion may  issue  from  the  court  of  such  county  to 
the  sheriff  of  the  county  where  the  defendant 
resides.  Harden  y.  Mooreg^  7  Har.  d&  J.  4. 
On  the  return  of  nttUa  bona  on  a  fi.  fa.  issued  in 
the  county  where  judgment  is  rendered,  the  clerk 
of  the  court  of  that  county  may  issue  execution 
to  any  other  county,  ib. 

178.  It  is  not  a  sufficient  cause  for  quashing 
an  execution,  recoyered  by  S.  N.,  that  there  was 
a  report  that  a  certain  S.  N.  had  died  at  Mada- 
gascar before  the  execution  issued ;  and  that  it 
strongly  appeared,  and  was  not  absolutely  de- 
nied, that  he  was  the  same  person  with  the 
plaintiff.  Mchalaa  y.  Lonsdale^  Litt.  Sel.  Gas. 
31. 

179.  A  mistake  of  the  name  of  the  town  in 
which  the  county  jail  is  situate  is  merely  a  cleri- 
cal error  in  an  execution,  and  does  not  invalidate 
it.     Lewis  y.  Avery^  8  Verm.  289. 

180.  The  sheriff  is  obliged  to  execute  a  writ 
regular  on  its  face,  though  the  amount  differs  from 
that  in  the  judgment.  Parmelee  y.  Bitekcock^  12 
Wend.  96. 

181.  An  execution,  which  is  delayed  by  no 
fiiult  or  direction  of  the  party,  will  not  be  held 
fraudulent  as  against  a  junior  execution.  Benjth 
min  y.  Smithy  13  Wend.  404. 

132.  In  a  summary  proceeding,  under  the  New 
York  act,  to  obtain  the  possession  of  land  sold 
under  execution,  the  application  for  process  may 
be  made  by  any  person  in  whom  the  title  is  at  the 
time  of  the  application  ;  the  remedy  is  not  limited 
to  the  purchaser  at  the  sale.  Brown  y.  BeUs,  13 
Wend.  39.  The  fact,  that  the  defendant  in  the 
execution,  and  his  estate,  were  in  charge  of  a 
committee  under  the  '*  drunkard  act "  when  the 
proceedings  were  instituted,  is  not,  it  seems,  suf- 
ficient to  take  from  the  officer  his  jurisdiction  of 
the  case.  ib.  The  regularity  and  validity  of  the 
judgment  are  not  to  be  inquired  int6  in  such  pro- 
ceedings ;  nor  whether  the  purchaser  was  a  botta 
fide  one ;  and  the  court  accordingly  refused  to 
entertain  the  objection,  that  the  premises  were 
purcl^ased  by  one  of  the  defendant's  guardians  at 
the  sheriff's  sale.  ib.  These  proceedings  ma^ 
be  had  against  a  tenant  in  common,  before  parti- 
tion, ib.  If  the  defendant  in  the  execution  is  in 
the  actual  occupation  of  the  premises,  the  pro- 
ceedings may  properly  be  instituted  agamst 
him.  ih. 

183.  In  Tennessee,  the  stay  of  an  execution, 
upon  a  judgment  rendered  by  a  justice  of  the 
peace,  is  in  the  nature  of  a  judgment  confessed 
by  the  security  for  the  stay,  and,  to  bind  him,  he 
must  be  present  when  the  justice  officially  enters 
his  name,  as  security,  or  must  sign  his  own  name 
as  such.    If  he  be  not  present,  a  written  authority 


to  the  justice,  or  some  other  person,  is  necessary 
Hickman  v.  WiUiamSy  Mart,  and  Terg.  116. 

184.  The  obligor  in  a  bond,  given  at  a  sale  on 
execution,  cannot  have  the  bond  quashed  be- 
cause his  security  did  not  sign  it.  GiUhriH  v. 
CatlUi^  3  J.  J.  Marsh.  43. 

185.  Execution^  bind  the  property  of  the  de- 
fendant from  the  time  the  sheriff  receives  the 
writ.    Arnold  v.  BeU^  1  Hayw.  396. 

186.  A  obtained  judgment  in  the  county  court 
ogainst  B,  which  was  removed  to  the  court  of 
appeals,  and  affirmed.  B  obtained  an  injunction 
to  stay  proceedings,  which  was  finally  deter- 
mined by  a  decree  of  the  chancellor,  that  unless 
B  paid  A  a  certain  sum  of  money,  with  interest, 
&c.,  the  injunction  should  be  dissolved.  B  ap- 
pealed from  that  decree,  and  entered  into  an  ap- 
peal  bond,  which,  though  alleged  to  be  informal, 
was  approved  by  the  chancellor.  On  motion  of 
A,  for  a  rule  on  B,  to  show  cause  why  an  execu- 
tion should  not  issue  on  the  affirmed  judgment, 
notwithstanding  the  appeal  from  the  chancellor*s 
decree,  and  his  approval  of  the  appeal  bond,  the 
rule  was  refused.  Smith  v.  Dorsevy  6  Har.  & 
J.  261. 

187.  When  a  sheriff,  in  South  Carolina,  has 
collected  the  sum  really  due,  although  a  larger 
sum  be  expressed  in  the  execution,  ne  will  not 
be  considered  in  contempt  for  delaying  to  enforce 
the  execution  for  the  balance  until  the  court  can 
decide  on  the  defendant's  application  to  be  re- 
lieved from  it.  Bank  v.  Condy^  1  Hill,  S.  C. 
209. 

188.  Where  there  were  two  executions,  one  for 
the  debt  of  a  testator  and  the  other  for  the  debt 
of  his  executor,  the  former  over-rides  the  latter, 
and  a  sale  had  under  the  latter  is  void  until  the 
former  is  satisfied.  Jones  v.  M'J^eUl^  1  Hill,  S. 
C.  84. 

189.  Where  an  execution  is  levied  upon  lands 
in  Tennessee,  the  sale  of  which  is  suspended  by 
supersedeas^  or  injunction,  the  venditieni  exponas 
is  the  proper  writ  to  carry  into  effect  the  judg. 
ment.     Overton  v.  Perkins,  Mart,  and  Yerg.  367. 

190.  In  Tennessee,  an  execution  issued  and 
levied  upon  land,  more  than  a  year  afler  the 
rendition  of  judgment,  is  irregular  or  voidable, 
but  not  void,  and  filing  a  bill  of  injunction  cures 
the  irregularity.  Overton  v.  Perkins,  Mart,  and 
Yerg.  3^.  In  such  case,  the  lien  of  the  judg. 
ment  is  fixed  to  the  partici^ar  piece  of  land  levied 
on,  and,  notwithstanding  the  act  of  1799,  c.  14, 
a  sale  of  the  land  afterwards  by  the  judgment 
debtor  would  be  void.  A  subsequent  purchaser 
would  be  presumed  to  know  of  the  execution  and 
the  levy.  ib. 

191.  Where  a  suit  is  brought  in  the  name  of 
an  officer,  for  property  levied  upon  by  htm  by  vir- 
tue of  process,  for  the  benefit  of  plaintiff  in  such 
process,  it  is  incumbent  on  the  officer  to  show  a 
valid  judgment.  Earl  v.  Camp.  16  Wend.  562. 
So  a  purchaser  under  the  execution,  whether  be 
be  the  plaintiff  in  the  process  or  an  innocent 
third  person,  in  order  to  perfect  his  title,  must 
show  a  valid  judgment,  as  well  as  the  sale  and 
execution,  ib.  The  right  of  the  officer  to  brinf^ 
the  action  depends  upon  his  special  property, 
and  his  liability  over ;  and  if  the  defendant  caa 
show  that  the  process  is  void,  he  cannot  sustain 
the  suit.  ib.  The  consent  of  the  officer  to  the 
taking  of  the  property  is  a  bar  to  an  action  in 
his  own  name. 

192.  A  delivered  an  execution  to  the  aherift 
against  B,  April  30,  1813.  C  delivered  another 
execution  to  the  sheriff  against  B,  April  29, 1613. 
The  sheriff  sc^d  what  property  he  could  fiiul  be- 
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longingr  to  B,  which  wss  infafficient  to  satisfy 
both  executions.  It  alvo  appeared  that  C  had 
preTionsly  deliyered  executions  arainet  B  to  the 
sheriff  on  the  same  judgment,  which  had  been 
returned  unsatisfied.  It  was  held,  that  A*s  exe- 
cution was  entitled  to  the  preference.  Tabb  y. 
Harris,  4  Bibb,  29. 

193.  An  erroneous  taxation  of  costs  is  not  suf- 
ficient cause  for  quashing  an  execution.  Walton 
T.  Brashearsy  4  Bibb,  18. 

194.  Where  an  execution  is  directed  to  be 
levied  for  less  than  the  sum  the  plaintiff  is  enti- 
tled to,  another  execution  cannot  be  issued  for 
the  balance.     People  y.  Onondaga,  3  Wend.  331. 

195.  The  oath  enabling  a  party  to  demand  an 
execution  within  the  period  fixed  by  statute,  in 
New  York,  must  be  made  while  the  parties  are 
still  before  the  justice,  so  that  security  may  be 
giyen.     Taiflor  y.  Puller,  ib.  403. 

196.  An  oath  is  not  necessary,  in  New  York, 
to  justify  the  issuing  of  an  execution  against  a 
person  who  is  neither  a  freeholder  nor  has  a 
&mily.  ib. 

197.  In  an  action  of  debt  on  a  bond  conditioned 
for  the  payment  of  an  annuity,  after  judgment, 
it  is  not  necessary  to  haye  a  sdfe  facias,  to  war- 
rant an  execution  for  subsequent  arrears.  Wood 
▼.  Wood,  ib.  454. 

196.  Where  an  indorsement  in  part  satisfac- 
tion of  a  judgment  is  made  on  an  execution,  be- 
ins  the  proceeds  of  property  sold,  which  sale  is 
subsequently  set  sside,  the  plaintiff  in  the  execu- 
tion may  show  the  facts,  notwithstanding  the 
return  of  the  officer,  and  the  indorsement  will 
be  held  a  nullity.     Dubois  y.  Dubois,  2  ib.  416. 

199.  A  renewal  of  an  execution  need  not  be 
signed  by  a  justice.  Any  memorandum  in  the 
hand-writing  of  the  justice,  upon  any  part  of 
the  execution,  indicating  his  intention,  and  a  re- 
deliyery  to  the  constable,  is  sufficient.  Preston 
▼.  LeaviU,  6  ib.  663. 

200.  A  perpetual  stay  of  execution  will  be  or- 
dered, on  the  application  of  a  bonajide  purchaser 
of  lands  bound  by  judgment,  where  it  appeared 
that  execution  had  been  issued,  and  personal 
property  of  the  defendant  in  the  execution  levied 
upon,  to  an  amount  sufficient  to  satisfy  the  judg- 
ment; although  the  court,  under  the  circum- 
stances of  the  ease,  had  refused  to  set  aside  the 
execution  on  the  application  of  the  defendant. 
Wood  y.  Torrey,  ib.  562. 

201.  A  recovery  may  be  had  for  the  full  value 
of  property  sold  under  a  void  execution,  although 
not  removed  by  the  purchaser.  Lewis  v.  Pal- 
mer, 6  Wend.  367. 

202.  The  indulgence  of  a  creditor  to  one  of  two 
defendants  in  a  judgment,  if  such  defendants  are 
not  principal  and  surety  as  to  each  other,  does 
not  entitle  the  other  defendant  to  a  stay  of  pro- 
oeedings  on  the  execution  against  him,  although 
he  has  paid  a  moiety  of  the  debt,  and  but  for  the 
indulgence  of  the  plaintiff,  the  other  moiety 
would  have  been  collected  of  the  other  defend- 
ant. Bank  of  Lansingburgh  v.  Russell,  5  Wend. 
128. 

S03.  Where  A  has  a  judgment  against  B, 
which  he  sets  off  in  a  suit  brought  by  B,  and 
a  balance  is  certified  for  A,  for  which  there 
is  judgment  in  a  second  suit,  A  may  issue  an 
execution  for  the  balance  on  the  first  judgment. 
Doty  V.  Russel,  5  Wend.  129. 

204.  Where,  on  an  execution  in  an  action  of 
debt  on  judgment,  sufficient  is  levied  to  satisfy 
the  original  judgment,  the  plaintiff  must  apply 
the  money  in  satisfaction  of  such  judgment,  al- 
though there  be  not  enough  to  discharge  the 


costs  and  the  debt  recovered  by  the  second  judg- 
ment.    Harvey  v.  Wood,  5  Wend.  221. 

205.  Where  notes  were  taken  by  an  officer 
on  an  execution,  which  were  subsequently  de* 
manded  by  the  plaintiff,  it  was  held,  that  the  de- 
maud  was  a  satisfaction  of  the  act  of  the  officer, 
and  that  an  action  by  the  plaintiff,  of  assump- 
sit on  the  money  counts,  might  be  brought. 
Tovmsend  v.  Olin,  5  Wend.  207. 

206.  A  regular  process,  from  a  court  liaving 
jurisdiction  of  the  subject,  affords  protection  to 
the  ministerial  officers  of  the  court ;  but  yields 
none  to  a  party  who  wantonly  takes  an  execu- 
tion upon  a  satisfied  judgment,  and  sells  the 
property  of  the  defendant.  JifQmnty  v.  Her- 
rick,  5  Wend.  240. 

207.  A  justice  of  the  peace  has  no  power  to 
make  an  amendment  in  an  execution  issued  by 
him  after  it  had  been  executed.  Toofy.  Bently, 
5  Wend.  276. 

208.  A  variance  between  the  judgment  and 
execution,  being  amendable,  cannot  l^  taken  ad- 
vantage of  on  a  trial  for  the  recovery  of  land 
sold  by  virtue  of  the  execution.  Jackson  r.  WaUtr 
er,  4  Wend.  462.    Jackson  v.  JSnderson,  ib.  474. 

209.  The  expiration  of  the  time  for  which  a 
justice  is  appointed  is  considered  a  removal 
within  the  meaning  of  the  act  of  New  York  in 
respect  to  the  renewal  of  executions,  and  the 
six  months  of  the  statute  are  calendar  months. 
Parsons  v.  Chamberlain,  A  Wend.  512. 

.  210.  A  slight  variance  between  the  execution 
and  the  judgment,  as  to  the  amount  rendered  be- 
fore a  justice  of  the  peace,  will  not  affect  the 
right  of  a  purchaser  of  property  sold  by  virtue  of 
such  execution.    Jackson  v.  Page,  4  Wend.  585. 

211.  The  county  clerk  is  authorized  to  renew 
an  execution  issued  by  him,  or  to  issue  a  new 
execution,  in  New  York.  iJb, 

212.  A  variance  between  a  judgment  and*  the 
execution  issued  thereon,  in  a  justice's  court, 
will  not  deprive  a  party  of  a  justification  under 
such  judgment  and  execution,  when  the  variance 
happens  by  mistake;  such  mistake  may  be 
shown  by  the  justice.  Borland  v.  Stevyart,  4 
Wend.  5&. 

213.  A  scire  facias  on  a  judgment  against  a 
testator,  issued  against  his  heirs  and  devisees, 
and  execution  issued  thereon,  is  not  such  an 
execution,  under  the  laws  of  Virginia,  as  will 
take  the  original  judgment  out  of  me  statute  of 
limitations.     DeJSteale  v.  Stttmp,  8  Pet.  528. 

214.  Where  a  government  officer  is  aggrieved 
by  a  warrant  of  distress,  issued  to  collect  a  bal- 
ance  of  an  account,  he  may  apply  for  an  injunc- 
tion to  the  supreme  court,  tf.  States  v.  bourse, 
9  Pet.  8. 

215.  A  marshal  may  apply  money  in  his  hands, 
received  from  one  defendant,  to  the  satisfaction 
of  several  judgments  of  the  United  States  courts, 
in  their  order.  But  the  marshal  cannot  apply 
money  to  the  satisfaction  of  a  judgment  in  the 
state  courts,  in  the  hands  of  the  sheriff.  Ho' 
gan  V.  Lucas,  10  Pet.  400. 

216.  If  one  of  several  defendants  dies  after 
judgment  and  before  execution,  a  scire  facias  is 
not  necessary  to  authorise  execution  against  the 
survivors.  Johnston  v.  Lynch,  3  Bibb,  334.  II 
the  execution,  in  such  case,  issues  against  all 
the  defendants,  without  suggestion  of  the  death 
of  the  one,  the  survivors  cannot  assign  it  for 
error,  ib, 

217.  An  execution  cannot  issue  against  par 
ties  individually  who  sue  as  superintendents  oi 
the  poor.     Swpeirintendenxs  v.  SmUh,  11  Wend. 
181. 
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218.  There  is  no  difference  between  the  sus- 
pension of  an  execution  one  day,  or  for  one 
month  or  more :  the  order  for  any  suspension 
depriyes  the  act  of  the  officer  of  all  its  force 
until  countermanded ;  and  a  second  execution, 
leyied  in  the  mean  time  —  if  pursued,  will  take 
preference  of  the  first.  Miter,  if  the  second  exe- 
cution issues  ai\er  the  countermand  of  the  order 
to  the  officer  not  to  proceed.  Berry  y.  Smith,  3 
Wash.  C.  C.  60. 

219.  The  deliyery  and  time  of  deliyerj  of  an 
execution  to  the  omcer  may  be  shown  by  parol, 
and  this  though  there  be  a  statute  directing  a 
minute  of  these  things  on  the  execution,  which 
has  not  been  complied  with.  Lowry  y.  Walker, 
5  Verm.  181. 

220.  Money  made  upon  a  younger  execution 
cannot  be  distributed  to  elder  judgments  and 
leyies,  where  fiye  years  have  elapsed  from  issu- 
ing an  execution,  and  the  judgment  is  not  re- 
vived. Lytle  y.  CinciwfuUi  Man.  Co.  4  Ham. 
459. 

221.  As  between  judgment  creditors,  where 
execution  issues  upon  neither  within  the  year 
after  its  rendition,  the  execution  which  is  first 
issued  and  levied  obtains  the  preference  in 
Ohio.     Sellers  v.  Corwin,  5  Ham.  398. 

222.  If  a  party  wrongfully  and  willingly  sues 
out  an  execution,  on  a  judgment  which  he  knows 
to  be  paid  and  satisfied,  whereby  the  defendant's 
property  is  taken  and  sold,  he  is  liable  to  an 
action.  Brawny. Feeter,  7  Wend.  301.  In  sucb 
action,  it  is  not  necessary  to  allege  or  prove  ma- 
lice ;  nor  is  it  necessary  to  prove  the  precise 
day  of  the  levy  and  sale  under  such  execution, 
when  laid  under  a  videlicet,  ib.  Nor  does  the 
fact  of  the  party's  receiving  the  surplus  of  the 
avails  of  the  property  sold  under  the  execution 
deprive  him  of  his  right  of  action,  ib.  And  al- 
though the  defendant  may  have  assigned  the 
judgment  before  the  execution  was  issued,  he  is 
responsible  for  what  is  done  under  it.  ib. 

S£23.  A  sale  under  an  execution,  issued  by  a 
county  clerk,  on  a  transcript  of  a  justice's  judg- 
ment, is  good,  though  made  after  the  return  day. 
Jackson  v.  Browner,  7  Wend.  388. 

224.  The  provisions  of  the  New  York  Revised 
Statutes,  by  which  a  creditor,  whose  judgment 
is  a  lien  on  a  specific  portion  only  of  any  lot, 
tract,  or  parcel  of  land  sold,  may  redeem  the 
whole,  applies  as  well  to  sales  made  before  as 
since  those  statutes  went  into  operation.  Peo- 
fU  v.  Haskins,  7  Wend.  463. 

225.  An  execution,  sued  out  after  the  death  of 
a  defendant,  on  a  judgment  rendered  before  his 
death,  binds  the  goods  of  the  deceased  from  the 
test,  and  will  authorize  their  seizure  and  sale  by 
the  sheriff.     Preston  v.  Surgoine,  Peck,  72. 

226.  Where  the  purchaser  of  land  sold  on 
execution  refuses  to  pay  the  purchase  money, 
the  sheriff  is  not  bound  to  make  himself  liable, 
and  sue  the  purchaser.  Bishee  v.  HaU,  3  Ham. 
449. 

227.  In  Ohio,  notice  of  a  sale  on  execution 
must  be  given  through  a  newspaper  published  in 
the  county,  (^if  there  be  any,)  and  such  notice  is 
sufficient,  without  other  advertisement  Fitck 
y.  Dunlap,  2  Ham.  78. 

228.  'The  judgment  roll,  or  record,  must  not 
only  be  signed,  in  New  York,  but  actually  filed 
witn  the  clerk,  before  the  plaintiff  can  take  out 
execution.     Barrie  v.  Dana,  20  Johns.  307. 

229.  A  sale  of  real  estate,  under  a  second  exe- 
cution levied  thereon,  cannot  affect  any  lien 
which  may  exist  under  the  prior  execution,  but 
iM  subject  to  it.  The  court  will  not  therefore  order 


money  arising  upon  such  sale  to  be  paid  oyer  by 
the  prior  execution  creditor.  WiUiamsan  y. 
Johnston,  7  Halst.  86.     Den  y.  Young,  ib.  300. 

230.  The  supreme  court  of  New  Jersey  may 
adjust  priorities  among  contending  executions, 
and  dispose  of  money  sari  sing  from  sales  thereon. 
Williamson  v.  Johnston,  7  Halst.  86. 

231.  A  mere  agreement  by  the  creditor  to 
delay  the  sale  of  a  debtor's  goods,  levied  upon  by 
execution,  is  of  itself  no  evidence  of  fraud; 
there  must  be  some  proof  of  actual  fraud  of  in- 
tention to  hinder  and  delay  other  creditors,  in 
order  to  subject  a  prior  execution  to  postpone- 
ment.    Sterling  v.  Van  Cleve,  7  Halst.  285. 

232.  Costs  cannot  be  rightly  put  into  an  exe- 
cution unless  they  form  part  of  the  judgment. 
Den  v.  Morse,  7  Halst.  331. 

233.  In  New  Jersey,  it  is  not  the  practice  to 
file  reasons,  or  make  a  state  of  the  case  upon  an 
application  to  the  court  to  direct  the  sheriff  in 
regard  to  the  appropriation  of  moneys  raised  on 
execution.    Mathews  v.  Wame,  6  Halst.  295. 

234.  Where  executions  against  the  same  party 
issue  out  of  the  supreme  court  and  common 
pleas,  and  a  question  arises  as  to  the  priority  of 
the  executions,  or  the  appropriation  of  moneys 
raised  under  them,  application  for  directions  to 
the  sheriff  with  regard  to  them  may  be  made  to 
either  of  said  courts,  and  the  decision  of  the 
court  which  is  first  made  will  be  conclusive. 
Mathews  v.  Wame,  6  Halst.  295. 

235.  Goods  acquired  by  the  debtor,  after  the 
return  of  a  prior  execution,  must  be  applied  ex- 
clusively to  the  payment  of  a  younger  execution, 
by  virtue  of  which  they  have  been  levied  upon. 
Per  Ford,  J.  Mathews  v.  Wame,  6  Halst.  295. 

236.  Whether  a  sheriff  can  sell  under  a  junior 
execution,  with  the  consent  of  all  persons  in- 
terested that  the  money  shall  be  applied  to  the 
payment  of  a  prior  execution,  putre.  Mushback 
V.  Ryerson,  6  Halst.  346. 

237.  A  sheriff  must  apply  the  money,  arising 
from  a  sale  under  an  execution,  to  such  execu- 
tion; he  cannot  apply  it  to  the  discharge  of 
previous  liens,  ib. 

238.  A  sheriff  having  authority  to  sell  and 
raise  money  under  one  execution,  and  no  such 
authority  under  another,  is  bound  to ^^p ply  the 
moneys  arising  from  such  sale  to  the  former 
execution,  and  according  to  his  authority,  ib. 

239.  Two  executions  should  not  be  issued  at 
one  and  the  same  time  against  several  persons, 
upon  one  judgment  rendered  on  one  scire  facias, 
and  one  recognizance.  State  v.  StotU,  6  Halst  362. 

240.  Where  an  execution  creditor  bids  at  a 
sheriff's  sale,  and  the  goods  are  struck  off  to 
him,  the  sheriff  may  lawfully  deliver  the  goods 
without  receiving  the  money.  Jfichols  v.  Ketch- 
am,  19  Johns.  84.  And  where,  in  such  a  case, 
the  execution  and  judgment  were  afterwards  set 
aside  as  fraudulent  and  void,  and  the  sheriff  was 
directed  to  apply  the  moneys  collected  on  that 
execution,  to  satisfy  other  executions  in  his 
hands,  and  the  sheriff,  not  having  actually  re- 
ceived the  money,  returned  nuUa  bona  to  an 
execution  delivered  to  him  prior  to  the  said 
order;  it  was  held,  that  the  sheriff  was  not  liable 
to  an  action  for  a  false  return,  ib. 

241.  A  sheriff  sold  a  house  and  lot  belonging 
to  the  defendant  under  a  judgment  and  execu- 
tion against  him,  and  executed  a  deed  to  the 
purchaser.  He  afterwards  seized  the  same  lot, 
on  another  execution  issued  on  a  prior  judgment 
against  the  defendant,  and  advertised  the  same 
for  sale.  The  court  refused,  on  motion  of  the 
first  purchaser,  to  stay  proceedings,  but  left  him 
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to  his  remedy  by  action.    Myers  t.  Kdsey^  19 
Johns.  197. 

242.  According  to  the  true  construction  of  the 
6th  section  of  the  New  York  act,  extending  the 
jurisdiction  of  justices  of  the  peace,  (2  Rev.  Stats. 
225,)  the  creditor  who  has  recovered  judgment 
in  the  justices'  court,  and  taken  a  bond  with  se- 
curity, according  to  the  provisions  of  the  act, 
must  sue  out  execution  after  the  expiration 
of  three  calendar  months  from  the  date  of  the 
judgment,  and  have  a  return  of  non  est  inven- 
tus thereon,  before  he  can  maintain  an  action  on 
the  bond }  for  the  surety  has  no  mode  of  comply- 
ing with  the  alternative  in  the  condition  of  the 
bond  but  by  surrendering  the  debtor  to  the  con- 
stable having  an  execution  against  him.  TutUe 
V.  Kip  19  Johns.  194. 

243.  Under  the  proviso  to  the  11th  section  of 
the  25  dollar  act,  (New  York,  1  N.  R.  L.,  387,) 

f  the  party  in  whose  favor  judgment  is  given,  if 
he  intends  to  have  execution  against  the  defend- 
ant, being  a  freeholder  or  inhabitant  having  a 
family,  before  the  expiration  of  the  30  days, 
must  take  the  oath  required  for  that  purpose,  at 
the  time  the  judgment  is  rendered  by  the  justice, 
BO  as  to  give  the  other  party  the  full  benefit  of  a 
stay  of  execution  for  30  aays,  on  giving  secu- 
rity.    Sellick  V.  Broum,  19  Johns.  271. 

244.  Execution  cannot  issue  afler  a  year  and 
a  day  from  the  rendering  of  judgment,  with  a 
scire  facias  to  revive  it.  Seeley  v.  JY&rris^  2 
Pcnn.  624. 

245.  Execution  against  absent  defendant,  where 
plaintiff  had  given  recognizance  in  twice  the 
amount  of  damages  only,  not  including  costs, 
would  give  a  goiod  title  to  lands  levied  upon 
under  it,  until  set  aside  in  a  proceeding  for  that 
purpose,  although  such  recognizance  were  not 
m  strict  compliance  with  the  statute i  And  it 
seems  such  recognizance  would  be  sufficient. 
Phelps  V.  Parks,  I  Verm.  488. 

246.  The  production  of  an  execution  may  be 
dispensed  with  by  proof  of  its  loss.  Where  prop- 
erty was  attached,  delivery  of  execution  to  the 
officer  within  the  30  days  is  a  sufficient  taking 
of  the  property  to  support  the  creditor's  lien ; 
and  delivery  to  another  deputy  of  the  same 
sheriff  is  sufficient.     Bliss  v.  Stevens,  4  Verm.  88. 

247.  The  irregularity  of  an  execution  cannot 
be  objected  by  a  stranger  sued  for  a  conversion 
of  the  attached  property.  Lotory  v.  fValker,  4 
Verm.  80. 

248.  The  time  of  delivery  of  an  execution,  re- 
quired to  be  minuted  thereon,  may  be  supplied 
by  parol  as  against  a  third  person,  ib.  76. 

249.  Execution  cannot  issue  until  after  judg- 
ment rendered.  Parker  v.  Frambes,  1  Penn. 
156.  Lofton  V.  Champion,  ib.  157.  Lane  v.  Pis- 
sant,  ib.  319.  Conner  v.  London,  2  Penn.  529. 
Little  V.  Heming,  ib.  552. 

250.  Selling  real  and  personal  estate  or  chat- 
tels together,  without  discrimination,  is  irregu- 
lar.    CressonY.  Stout,  17  Johns.  116. 

251 .  After  giving  a  replevin  bond,  the  defend- 
ant cannot  move  to  quash  it,  because  the  sheriff 
had  taken  in  execution  land  instead  of  personal 
property,  or  land  to  which  the  defendant  had  no 
title.     Darland  v.  Caldwell,  2  Bibb,  541. 

252.  A  sale  of  property  on  (Execution  is  not 
rendered  void  b^  the  failure  of  the  sheriff  to 
advertise  acoording  to  law,  unless  such  failure 
was  through  fraud,  of  which  the  purchaser  had 
knowledge.     Lawrence  v.  Speed,  2  Bibb,  401. 

253.  Where  property  is  sold  on  execution,  the 
purchaser  will  hold  the  property,  notwithstand- 
ing the  judgment  is  aflerwai*ds  reversed.    Rear- 


don  V.  Searcy,  2  Bibb,  202.     Coleman  v.  Trabue, 
ib.  518. 

254.  An  execution  upon  a  judgment  of  the 
general  court  of  Kentucky  may  be  issued  to  any 
county  in  the  state,  and  need  not  be  sent,  in  the 
first  instance,  to  the  county  in  which  the  de- 
fendant resides.  Commonwealth  v.  Caldwell,  2 
Bibb,  8.  The  residence  of  the  defendant  in 
Franklin  county,  without  any  averment  that 
he  had  any  estate  there  to  satisfy  the  execution, 
is  not  a  sufficient  reason  for  quashing  an  execu- 
tion issued  on  a  judgment  of  the  general  court 
to  Ohio  county,  ib. 

255.  Executions  issued  by  a  justice  of  the 
peace,  and  placed  in  the  hands  of  an  officer,  do 
not  create  a  lien  upon  the  debtor's  property  un- 
til they  are  levied.  EstesY.  Williams,  Cooke,  413. 

256.  The  goods  of  a  defendant,  in  New  York, 
are  bound  firom  the  time  of  the  delivery  of  the 
execution  to  the  sheriff;  and  any  assignment 
of  them  by  the  defendant,  afterwards,  is  void. 
Haggerty  v.  Wi^er,  16  Johns.  287. 

257.  If  chattels  are  sold  on  an  execution,  the 
regularity  of  such  sale  cannot  be  contested  by 
mere  strangers.    Meeker  v.  Wilson,  1  Gallis,  419. 

258.  If  a  writ  of  restitution  be  issued  on  a 
judgment,  and  afterwards  quashed,  leaving  the 
judgment  unaffected,  the  plaintiff  may  have  an- 
other writ  of  restitution,  although  more  than  a 
year  has  elapsed  since  the  judgment.  Reed  v. 
Williams,  3  A.  K.  Marsh.  521. 

259.  V^here  an  officer,  without  the  consent 
of  the  creditor,  delivers  over  an  execution  to 
another  officer,  and  then  enables  the  debtor  to 
avoid,  he  is  liable  to  the  creditor,  in  an  action 
on  the  case,  for  damages,  for  nonfeasance  :  oth- 
erwise, if  the  execution  were  levied  by  the  other 
officer  without  prejudice  to  the  creditor.  But  if 
not,  the  creditor  might  show,  though  he  had  not 
so  alleged,  that  this  was  in  consequence  of  the 
officer,  to  whom  it  was  originally  delivered,  not 
having  himself  executed  it.  Iskam  v.  Eggleston, 
2  Verm.  270. 

260.  In  an  action  by  an  officer  to  recover 
ffooda  taken  by  him  on  execution,  and  which 
have  been  subsequently  attached  by  the  defend- 
ant, he  may  show,  in  defence,  that  the  judgment 
on  which  the  plaintiff's  execution  was  issued 
was  rendered  on  confession  without  affidavit. 
Cliver  v.  Applegate,  2  South.  479. 

261.  An  execution  does  not  show  a  justifica- 
tion of  a  constable  in  taking  goods  without  pro- 
ducing the  judgment  upon  which  it  issued. 
Hamilton  v.  Decker,  2  South.  813. 

262.  A  joint  execution  may  issue  against  a  judg- 
ment debtor  and  his  replevin  surety.  MCoy  v. 
Elder,  2  Blackf.  183. 

263.  An  execution  commanding  the  sheriff 
that  of  the  goods  of  A,  B,  and  C,  he  make,  &c., 
which  D  had  recovered  against  the  said  A  and 
others,  is  not  objectionable  for  not  stating  the  re- 
covery to  have  been  against  the  said  defendants, 
A,  B,  and  C,  the  expressions  being  substantially 
the  same,  ih, 

264.  Motions  to  quash  executions  mcst  be 
made  in  convenient  time  ;  nine  years  after  exe- 
cution satisfied  is  an  inconvenient  time  for  such 
a  motion,  depending  on  parol  evidence.  MKin- 
nev  V.  Scott,  1  Bibb,  155. 

265.  If  the  execution  varies  from  the  sum 
mentioned  in  the  clause  of  in  toto  attingunt,  but 
agrees  with  the  sum  in  the  judgment,  it  is  im- 
material.    Jackson  v.  Pratt,  10  Johns.  381. 

266.  In  an  action  of  ejectment,  by  a  purchaser 
under  a  sheriff's  sale,  against  a  person  in  pos- 
session under  the  debtor,  without  title  or  coUii* 
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■iveir,  the  defendant  cannot  let  np  an  outstand- 
ing title  in  a  third  person,  to  defeat  the  reeorery 
of  such  person.  Jaekton  ▼.  Bmsh^  10  Johns. 
223. 

267.  An  inquisition,  taken  by  the  sheriff,  on  a 
claim  of  property  in  goods  levied  on  under  an 
execution,  is  not  conclusive  of  tlie  right  of  prop- 
erty, although  it  may  excuse  the  sheriff  for  not 
proceeding  to  sell,  and  for  returning  nulla  bona. 
Van  Clerf  v.  Fleet,  15  Johns.  147.  But  if  the 
plaintiff,  in  the  execution,  offers,  in  writing,  to 
indemnify  the  sheriff,  he  is  bound  to  proceed, 
and  sell,  and  cannot  excuse  himself  by  taking 
an  inquisition,  ib. 

268.  Execution  will  be  stayed  by  order  of 
court,  in  New  York,  to  prevent  fraud  or  gre&t 
injustice,  either  perpetually  or  for  a  definite 
time.  Lansing  v.  Orcutt,  16  Johns.  4.  Smith 
V.  Page,  15  ib.  395. 

269.  A  judgment  creditor  having  sued  out  one 
execution,  may  abandon  it  before  it  is  executed, 
and  sue  out  another,  of  a  different  sort.  So,  if 
part  only  of  the  judgment  be  levied,  and  the 
execution  be  returned,  the  plaintiff  may  have 
another  writ,  of  the  same  or  a  different  sort,  at 
his  election,  for  the  residue.  Steele  v.  Murray,  1 
Blackf  179. 

270.  A  sheriff,  in  North  Carolina,  independ- 
ently of  the  act  of  1826,  is  not  bound  to  collect 
a  debt  of  the  principal  instead  of  the  surety. 
Easan  v.  Pettoay,  1  Dev.  &,  Bat.  44. 

271.  Under  the  North  Carolina  act  of  1628,  a 
justice's  execution  binds  property  in  the  hands 
of  an  administrator;  though  the  defendant  in 
execution  died  after  the  teste,  and  before  the 
levv  of  the  writ.  Such  property  may  be  sold 
without  a  scire  facias,  M' Carson  v.  Richardson, 
I  Dev.  &  Bat.  561. 

272.  The  court  will  not  interfere,  on  motion, 
to  prevent  the  sheriff  from  selling  property,  on 
execution,  which  is  alleged  not  to  belong  to  the 
defendant;  but  the  party  having  title  has  his 
remedy  by  action.     Hetoson'  v.  Deygert,  8  Johns. 

273.  A  ea.  sa.,  in  Pennsylvania,  extinguishes 
the  lien  of  a  judgment  upon  the  land  of  the 
debtor,  or  its  proceeds  at  a  sheriff's  sale.  Free- 
fnan  v.  Ruston,  4  Dall.  214.  JIfFadden  v.  Par- 
ker, 4  Dall.  275. 

274.  An  execution  must  pursue,  and  be  war- 
ranted by,  the  judgment,  to  be  valid.  Palmer  v. 
Palmer,  2  Conn.  462.  Therefore,  if  a  judgment 
be  in  favor  of  a  party,  as  administrator,  and  the 
execution  be  in  his  favor,  in  his  private  capacity, 
it  will  create  no  title,  if  it  is  levied  on  the  lands 
of  the  debtor,  ib. 

275.  A  sale  of  property  under  magistrates' 
executions,  in  South  Carolina,  will  not  divert 
the  prior  lien  of  executions  from  the  court  of 
common  pleas ;  but  if  the  proceeds  of  the  sale 
are  applied  to  the  latter,  their  lien  will  be  dis- 
charged.    Robinson  v.  Cooper,  1  Hill,  S.  C.  286. 

276.  A  purchaser  of  lands,  pendente  Ute,  is  sub- 
ject to  eviction  by  an  habere  facias,  without  be- 
ing made  a  party.  Long  v.  Morton,  2  A.  K. 
Marsh.  39. 

277.  The  oldest  execution  first  delivered  to 
the  officer  binds  the  personal  property,  though 
issued  upon  a  prior  judgment.  Gamsr  v.  Wtl- 
lis,  Breese,  290. 

278.  The  supreme  court  will  not  order  a  sher- 
iff, who  has  overplus  money  in  his  hands  arising 
from  an  execution,  to  pay  it  over  to  a  plaintiff 
on  a  subsequent  execution  against  the  same  de- 
fendant, especially  in  a  case  where  an  assignee 
of  the  first  judgment,  and  who  was  a  purchaser 


at  the  sheriff's  sale,  claimed  the  surplus  money, 
and  the  equitable  rights  of  the  parties  were  not 
clearly  ascertained;  though  the  court  might, 
perhaps,  in  a  case  where  Uie  rights  of  the  par- 
ties were  clear,  and  where  there  were  no  other 
means  of  satisfying  the  plaintiff  in  the  second 
execution.     Williams  v.  Rogers,  5  Johns.  163. 

279.  An  action  lies,  in  the  name  of  the  sheriff, 
against  the  plaintiff,  in  an  execution,  who  has 
received  from  the  proceeds  of  a  sale  more  than 
he  is  entitled  to.  Longenecker  v.  Zangler,  1 
Watts,  252.    S.  C.  1  Watts,  302. 

280.  A  plaintiff,  having  obtained  judgment, 
placed  his  execution  in  an  officer's  hands,  al- 
thouffh  the  defendant  entered  an  appeal.  Pend- 
ing the  appeal,  a  third  person  placed  an  execu- 
tion in  the  officer's  hands  against  the  defend- 
ant. The  moneys  collected  by  the  officer  were 
ordered  to  be  paid  on  the  execution  first  given 
to  the  officer.  M  Cants  v.  Rogers,  Const.  Rep. 
443. 

281.  A  purchaser  at  an  execution  must  show 
a  judgment  as  well  as  an  execution.  Dobson  v. 
Murphy,  1  Dev.  &  Bat.  586. 

282.  A  sale  under  execution  invests  the  pur- 
chaser with  a  valid  title,  although  the  judgment 
be  afterwards  reversed.  Williams  v.  Cummins, 
4  J.  J.  Marsh.  637. 

283.  If  a  judgment  creditor  fail  to  continue  his 
lien  on  defendant's  property,  by  suing  out  exe- 
tions  returnable  to  successive  terms,  he  cannot 
complain  of  another  more  vigilant  creditor,  who, 
by  an  attachment  under  circumstances  warrant- 
ing it,  may  acquire  a  preference.  Cary  v.  Gregg, 
3  Stew.  433. 

284.  Justice  charging  two  fees  improperly,  and 
collecting  them  by  nis  constable,  is  liable  under 
the  act  of  28th  March,  1814,  though  the  constable 
has  not  paid  them  over.  Jaek^yn  v.  Purdue,  3 
Pennsyl.  519. 

285.  In  justifying  under  an  execution,  issued 
by  a  justice  of  the  peace,  it  is  necessary  to  state 
the  statute  under  which  the  justice  acted,  and 
that  by  virtue  thereof  he  issued  process,  or  that 
under  it  a  plaint  was  levied ;  or  the  officer  who 
levied  the  execution  will  be  a  trespasser.  Cleoe- 
land  V.  Rogers,  6  Wend.  438. 

286.  An  execution  issued  by  a  justice  of  the 
peace,  without  having  a  seal  affixed  to  it,  does 
not  authorixe  an  officer  to  seize  upon  or  dispose 
of  goods  seized  by  virtue  thereof.  Porter  v. 
Haskell,  2  Fairf.  177. 

287.  A  justice  of  the  peace  has  no  authority, 
after  a  sale  of  goods  seized  upon  an  execution 
issued  by  him,  and  a  return  of  the  execution, 
and  action  commenced  against  the  officer,  to 
amend  the  execution  by  affixing  a  seal  which 
was  driginally  wanting,  ib. 

288.  A  party  who  nas  received  payment  of 
his  execution  bona  fide  from  the  sheriff,  out  of 
funds  belonging  to  another  creditor,  is  not  liable 
to  refund  either  to  the  sheriff  or  the  creditor. 
Diechman  v.  JforthamjUon  Bank,  1  Rawle,  54. 

289.  A  sheriff  can  receive  nothing  in  satisfac 
tion  of  a  ca.  sa.  but  money  or  its  equivalent ;  if 
he  receive  a  draft  of  the  party  arrested  upon  a 
third  person,  and  discharge  him,  this  is  a  volun 
tary  estate,  and  the  plaintiff  may  issue  a  record 
ea.  sa.    Mumford  v.  Armstrong,  4  Cow.  553. 

290.  A  plaintiff,  bidding  on  his  own  execution  ^ 
is  not  bound  to  pay  the  money.  And  if  the 
sheriff  accept  the  bid,  and  sell  and  deliver  the 
property  to  the  plaintiff,  he  cannot  maintain  an 
action  for  the  price  bid.  Russell  v.  Gibbs,  5 
Cow.  390. 

291.  An  officer  has  no  authority  to  receive 
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Specific  property  in  satisfaction  of  an  execution 
to  him  directed.  Bobo  v.  Tkampson,  3  Stew.  d& 
Fort.  385. 

292.  It  is,  it  seems,  an  unauthorized  proceeding 
for  a  justice  of  the  peace,  in  Vermont,  to  indorse 
an  execution  as  renewed,  so  as  to  run  beyond  its 
original  term.     State  y.  Campbell^  2  Tjfer,  181. 

&3.  In  South  Carolina,  mterest  which  has 
accrued  on  an  execution  must  be  paid,  before 
money  collected  by  the  officer  can  be  applied  to 
the  satisfaction  of  a  junior  execution.  Clarkson 
y.  Cantey^  Harper,  312. 

294.  A  plaintiff,  by  directmjf  the  sheriiT  to  put 
off  the  sale  of  property  taken  in  execution  to  a 
day  afler  the  return  day,  and  to  suffer  it  to 
remain  in  the  possession  of  the  principal  de- 
fendant or  his  securities,  releases  the  securities 
altogether  from  that  or  any  subsequent  execu- 
tion —  such  directions  being  giyen  without  their 
concurrence.  Bullitt  y.  Winston^  1  Munf.  269. 
And  the  fact,  thlt  the  plaintiff  added  to  the 
direction  the  words,  ''  holding  the  property  sub- 
ject to  the  said  execution,"  cannot  preyent  it 
from  operating  as  a  release,  ib. 

295.  The  staying  of  an  execution,  by  the  order 
of  the  plaintiff,  aner  it  has  been  levied  on  the 
property  of  the  defendant,  does  not  discharge 
the  debt.    M'  Oinnis  y.  LUlard,  4  Bibb,  490. 

296.  In  motions  to  quash  an  execution  and  set 
aside  the  sale  of  lands  had  under  it,  the  pur- 
chaser of  the  lands  must  be  a  party.  Jewitt  y. 
Marshall,  3  A.  K.  Marsh.  151. 

297.  A  motion  to  quash  an  execution,  without 
notice,  is  irregular  and  cannot  be  sustained. 
Clive  y.  Greeny  1  Blackf.  53. 

298.  Afler  the  mise  laid  in  a  declaration  in 
ejectment  has  expired,  an  habere  facias  cannot 
issue,  although  the  execution  may  haye  been 
suspended  by  injunction.  Smith  y.  Homback,  3 
A.  K.  Marsh.  392. 

299.  An  execution  may  be  sued  out  bearing 
teste  out  of  term,  and  made  returnable  on  a  day 
out  of  term ;  and  an  alias  or  vluries  may  issue, 
bearing  teste  within  a  year  afler  the  return  day 
of  the  next  preceding  execution.  Johnson  y. 
Harvey,  4  Mass.  483. 

300.  A  plaintiff  can  sue  out  a  ea.  sa.  where 
the  defendant  had,  before  the  issuing  of  any  exe- 
cution, surrendered  land  lying  in  another  county, 
and  had  made  the  affidavits,  and  filed  the  title- 
papers,  as  required  by  the  Kentucky  acts  of  as- 
sembly.    Smith  y.  Snell,  1  Litt.  35. 

301.  Where  a  landlord  defends  and  pleads  for 
his  tenant,  the  habere  facias  rightfully  issues 
against  the  tenant  in  possession.  Grubbs  y. 
Pickett,  1  A.  K.  Marsh.  253. 


II.    What  Property  or  Interest  may  be  seized 
ana  sold  on  Execution. 

(a.)   Real  Property  may  be. 

302.  A  sheriff  may  leyy  on  every  interest  in 
real  estate,  contingent  or  otherwise.  Humphrey 
t.  Humphrey,  1  Yeates,  427. 

303.  Sheriff  may  leyy  on  a  rent  charge.  Hurst 
y.  Uthgrow,  2  ib.  25. 

304.  A  rent  charge,  that  is,  a  rent  reserved 
upon  a  lease  in  fee,  containing  a  clause  of  reen- 
try and  distress,  is  an  interest  in  land,  which  is 
bound  by  a  judgment  in  New  York,  and  may  be 
sold  on  execution  as  real  estate,  and  forms  a 
specific  portion  of  the  premises  on  which  it  is 
charged.  Aliter  of  a  rent  seek.  People  v.  Haw- 
kins, 7  Wend.  463. 

305.  Real  estate  of  an  intestate,  not  inventoried 


by  his  administrator,  may  be  taken  in  execution 
by  the  creditor.     Prescott  v.  Tarbell,  1   Mass. 

306.  An  estate  in  remainder  or  reversion  may 
be  taken  in  execution  for  the  debt  of  the  re- 
mainder-man or  reversioner ;  and  the  officer  may 
enter  on  the  land,  for  the  purpose  of  giving 
seizin  to  the  creditor,  without  being  a  trespasser 
on  the  tenant  of  the  particular  estate.  Williams 
v.  Amory,  14  Mass.  20.  Penniman  v.  HoUis,  13 
ib.  429.     Atkins  v.  Bean,  14  ib.  404. 

307.  Lands  may  be  taken  in  execution  in 
Pennsylvania  on  a  fi.  fa.,  directing  the  sheriff 
to  leyy  of  **  the  goods  and  chattels,"  &c.  An- 
drews v.  Fleming,  2  Dall.  93.  Wilson  v.  Watson, 
Pet.  C.  C.  R.  2«>. 

308.  Afler  the  expiration  of  18  months  from 
the  time  of  granting  letters  of  administration  or 
letters  testamentary,  an  execution  may  issue 
against  the  real  estate  of  the  testator  or  intestate. 
<S^M  v.  IVhitehill,  1  Mis.  691.  Beauchamp  v. 
Best,  ib.  661. 

309.  A  fee  simple  in  land,  out  of  which  a 
ground  rent  has  been  reserved,  is  such  an  inter- 
est as  entitles  one  to  a  stay  of  execution  under 
the  Pennsylvania  act  of  1806.  Farmers  Bank 
v.  Schreiner,  1  Miles,  291. 

810.  A  debtor's  land  may  be  sold  under  an 
execution,  although  held  by  a  third  party  in  ad- 
verse possession.     Park  v.  Larkin,  1  Overt.  101. 

311.  A  sale  of  land  under  execution,  prior  to 
a  valuation  of  it,  is  valid,  provided  it  is  valued 
shortly  aflerwards,  and  the  valuation  indorsed 
on,  and  returned  with,  the  execution.  Baber  v. 
Low,  5  J.  J.  Marsh.  296. 

312.  By  Kentucky  stotute  of  1792,  lands  were 
made  subject  to  be  sold  on  execution,  in  satisfac- 
tion of  all  judgments.  By  statute  1793,  the 
provision  was  restricted  to  contracts  made  after 
the  passage  of  the  act.  A  sale  of  land  on  exe- 
cution  was  made  afler  the  passage  of  the  statute 
of  1792,  but  before  that  of  1793,  in  satisfaction 
of  a  judgment  on  a  contract  made  before  the 
statute  of  1792.  It  was  held,  that  the  statute 
affected  the  remedy  only,  and  that  the  sale  was 
valid.     Reardon  v.  Searcy,  2  Bibb,  202. 

313.  The  names  of  slaves,  taken  under  execu- 
tion, should  be  indorsed  upon  the  execution. 
Eckhols  V.  Graham,  1  Call,  492. 

314.  A  sheriff,  who  sells  real  estate  under 
execution,  cannot  lawfully  deliver  possession  to 
the  purchaser  without  the  consent  of  the  former 
owner ;  and  such  consent  will  not  be  presumed 
from  his  beine  present,  and  making  no  objec- 
tions to  the  delivery  of  possession  by  the  sheriff 
when  he  supposed  the  sheriff  had  authority  so 
to  do.     Woolfolk  V.  Overton,  3  Litt.  21. 

315.  Where  three  undivided  fourth  parts  of 
land  were  set  off  in  execution,  in  which  land 
another  person  than  the  judgment  debtor  had  a 
life  estate,  the  wrongful  seizin  acquired  by  the 
levy  was  defeated  by  the  subsequent  entry  of  the 
tenant  for  life.     Hard  v.  Gushing,  7  Pick.  169. 

316.  A  wife,  under  a  will,  was  appointed  one 
of  the  executors,  with  directions  to  bring  up 
and  educate  the  children  out  of  the  estate,  she 
having  the  use  of  all  the  personalty  and  realty 
for  life  while  single,  but  in  ease  she  married 
again,  she  was  limited  to  a  child's  portion  of  the 
estate ;  it  was  held,  that  she  and  her  second 
husband  (though  she  was  surviving  executor) 
had  no  power  to  sell ;  but  such  power  belonged 
to  the  children  on  arriving  of  age.  Clark  v 
Campbell,  2  Rawle,  215. 

317.  Possession,  remaining  with  the  defendant, 
of  land  sold  on  execution,  does  not,^er  se,  render 
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the  sale  fraudulent.     Sjlby  y.  Haggm^  3  J.  J. 
Manh.  908. 

318.  Where  a  person  is  in  possession  of  land, 
under  a  contract  for  the  purchase  and  sale  of  it, 
he  has  an  interest  in  it  which  may  be  sold  on 
execution.     Jackson  ▼.  Seott^  18  Johns.  94. 

319.  Where  the  vendor  of  a  tract  of  land 
haying  a  lien  for  the  purchase  monej,  obtains  a 
judgment  upon  which  the  land  is  sold  for  a  sum 
sufficient  to  pay  the  whole  amount,  the  lien  does 
not  pass  to  the  purchaser  under  the  execiition. 
Jit  Arthur  T.  Porter^  1  Ham.  99. 

320.  The  grantee  of  real  estate,  which  has 
been  sold  under  an  execution  against  the  grantor 
entered  previous  to  the  conveyancy,  is  entitled 
to  the  surplus.  Every  y.  Edgertony  7  Wend. 
359. 

321.  A  levy  and  sale  on  execution  of  the  in- 
terest of  a  tenant  in  common,  as  specified  by 
metes  and  bounds,  passes  his  undivided  portion 
within  such  boundaries.  Treon  v.  Emeriek^  6 
Ham.  391. 

322.  Where  a  person,  charged  in  execution, 
conveys  land  in  trust  to  be  disposed  of  for  the 
payment  of  a  debt,  with  the  privity  and  consent 
of  the  creditor,  such  conveyance  is  good  within 
the  12th  section  of  the  act  '^  concerning  judg- 
ments and  executions."  (1  N.  R.  L.  504.)  Felie 
V.  Muers,  14  Johns.  162.  In  a  scire  facias  against 
the  heirs  and  terre-tenants  of  a  defendant,  who 
died  charged  in  execution,  the  defendant  in  the 
scire  faciaSy  who  was  in  possession  of  land  which 
was  of  the  original  defendant  at  the  time  of  dock- 
eting the  judgment  against  him,  pleaded,  that 
the  original  defendant,  being  indebted  to  him 
in  the  sum  of  1000  dollars,  and  to  Qther  persons 
in  smaller  sums,  with  the  privity  and  consent 
of  the  defendant  and  his  other  creditors,  con- 
veyed the  land  in  question  to  B  and  C,  in  trust 
to  pay  the  debt  of  the  defendant,  and  apply  the 
surplus  in  payment  of  the  other  debts ;  that  the 
land  was  not  of  sufficient  value  to  pay  the  de- 
fendant's debt,  but  that  he  consented  to  accept 
a  conveyance  of  the  same,  in  payment  and  sat- 
isfaction of  his  debt,  and  that  the  same  was  con- 
veyed to  and  accepted  by  him,  in  payment  and 
satisfaction.  Held,  a  good  plea,  under  the  said 
section  of  said  act,  and  that  it  was  unnecessary 
to  set  forth  who  were  the  other  creditors  of  the 
original  defendant,  or  what  was  the  amount  of 
their  debts,  ib. 

323.  In  Maryland,  since  the  statute  of  5  Geo. 
2,  c.  7,  the  judgment  creditor  may,  at  his  election, 
seize  either  the  real  or  personal  estate  of  the  judg- 
ment debtor,  unless,  under  peculiar  circumstances 
of  equity,  he  shall  be  restrained  from  exercising 
his  election,  to  the  prejudice  of  an  alienee,  devi- 
see, or  heir.  Hanson  v.  Barnes^  3  Gill  &,  Johns. 
359.  After  the  death  of  a  debtor,  lands  are 
only  secondarily  liable ;  but  this  must  be  taken 
with  the  qualification,  that,  prior  to  his  death, 
they  had  not  become  liable  to  be  affected  by  an 
execution,  ib, 

324.  The  interest  of  a  co-distributee  in  land 
may  be  levied  upon  and  sold  before  distribution ; 
ajid  the  purchaser  at  the  sheriff's  sale  takes  a 
title  to  the  undivided  share  of  the  defendant. 
Black  v.  Sted,  1  Bailey,  307. 

325.  Lands  of  a  testator  are  liable  for  his  debts, 
though  descended  to  heirs.  Baker  v.  fVebbf  1 
Hayw.  43. 

326.  Land  in  possession  of  a  vendee,  under 
an  executory  contract  of  purchase,  is  subject  to 
sale  under  an  execution  aj^ainst  the  vendor. 
Riley  v.  MUlian,  4  J.  J.  Marsh.  395. 

327.  Where  an  execution  was  levied  on  cer- 


tain tan-works,  consisting  of  land,  buildings, 
vats,  a  bark-mill,  and  other  implements  for  car- 
rying on  the  tannine  business,  which  tan-works 
were  appraised  and  set  off  to  the  creditor ;  it 
was  held,  that  although  a  part  of  the  property 
was  personal,  and  not  acted  upon  by  the  execu- 
tion, yet  that  the  title  to  the  real  estate  was 
transferred.     Camp  v.  Snutk^  5  Conn.  80. 

328.  C.  was  appointed  agent  of  a  corporation, 
without  limit  as  to  time,  in  1828,  and  no  agent 
was  aflerwards  appointed.  In  1830,  D.  became, 
and  continued  to  be,  sole  owner  of  all  the  shares 
in  the  capital  stock  of  the  corporation.  Soon 
afler,  an  officer,  haying  an  execution  in  favor  of 
£.  against  the  company ;  made  demand  of  C.  as 
agent  of  the  company ;  and  having  levied  execu- 
tion upon  the  real  estate  of  the  corporation, 
applied  again  to  C.  as  a^ent,  to  appoint  an  ap- 
praiser. No  application  m  either  case  was  made 
to  D.  In  an  action  of  ejectment  brought  by  £., 
claiming  titie  under  such  levy,  it  was  neld,  that 

C.  was  agent  of  the  corporation,  notwithstanding 

D.  became  the  sole  owner  of  the  stock,  and  that 
such  demand  and  application  were  legally  made ; 
and  that  if  C.  was  not  agent,  it  would  not  follow 
that  the  levy  was  void.  Spencer  v.  Champion^  9 
Conn.  536. 

329.  An  officer  having  three  several  execu- 
tions against  one  debtor,  caused  each  execution 
to  be  levied  on  the  whole  land  of  the  debtor  at 
the  same  time,  and  the  whole  land  to  be  set  off 
to  the  creditors,  in  common  and  undivided,  in 
proportion  to  the  amount  of  their  respective 
claims.  It  was  held,  that  the  execution  cred- 
itors were  vested  with  a  valid  title  as  tenants  in 
common.  Jessvp  v.  BaUerson^  5  Day,  368.  In 
such  case,  the  whole  amount  of  the  several 
executions  exceeding  $600,  and  the  appraised 
value  of  the  land  l^ing  $200,  the  officer's  re- 
turn, which  was  similar  on  each  execution,  with 
the  exception  of  the  amount,  was  in  these  words ; 
^^  I  do,  therefore,  set  off  to  the  creditor  an  un- 
divided right  in  said  lands  at  the  sum  of  $63  and 
46  cents  in  proportion  as  $200  (the  value  of  the 
land)  is  to  $208  and  74  cents,  (the  amount  of 
the  particular  execution,)  in  part  payment,"  &c. 
It  was  held,  that  such  return  was  sufficient  to 
vest  each  execution  creditor  with  an  interest  in 
the  land  in  proportion  to  his  several  debt,  and 
that  the  expressions  *^  in  proportion  as  $200  is 
to  $208  and  74  cents,"  ought  to  be  rejected  as 
surplusage,  ih. 

330.  A  and  B,  being  jointly  seized  of  lands  in 
fee,  mortgaged  the  same  to  C  D  and  £  af- 
terwards severally  attached  the  land,  in  suits 
against  A,  and  obtained  judgment  and  execu- 
tion. The  mortgagee  aflerwards  reconveyed 
the  land  to  the  mortgagors.  D  and  £  had  pre- 
viously levied  upon  the  land.  D's  levy  was 
completed  previously  to  the  reconveyance ;  but 
£'s  was  not  completed,  by  the  appraisal  and 
setting  off  of  the  land,  until  after  the  reconvey- 
ance. Prior  to  such  reconveyance,  but  subse- 
quent to  the  attachments  of  D  and  £,  A  and  B 
assigned  their  equity  to  F.  It  was  held,  that  £ 
was  not  to  be  prejudiced  by  any  change  in  the 
debtor's  title  between  the  commencement  and 
completion  of  the  levy  ;  but  that  whatever  land 
the  debtor  had  at  the  time  it  was  set  off  passed 
to  the  creditor,  and  that  £  therefore,  by  his  lev^, 
acquired  a  legal  title  to  the  land  as  tenant  in 
common  with  B.  Smith  v.  Starkweather,  5  Day, 
207.  Held,  also,  that  neither  D,  by  virtue  of  his 
levy,  nor  F,  by  virtue  of  the  assignment,  ac- 
quired any  title  to  the  land,  ib, 

331.  An  execution  in  favor  of  a  feme  eoU  may 
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be  levied  on  land  after  her  marriage,  and  she 
maj  appoint  an  appraiser.  Mun  v.  Carrington^ 
2  Root,  15. 

332.  Where  a  husband  and  wife  are  seized  in 
her  right  of  a  remainder  in  fee  in  land,  the 
husband  has  an  interest  in  the  land,  upon  which 
an  execution  against  him  alone  may  be  ex* 
tended.     Brown  y.  Gale^  5  N.  Hamp.  416. 

333.  A  vested  remainder  in  fee  may  be  taken 
in  execution,  and  sold  by  virtue  of  an  execution 

2 gainst  the  remainder-man.     Den  v.  HiUman,  2 
alst.  180. 

334.  Where  a  resulting  trust  is  created,  the 
land  may  be  sold  on  execution  issued  on  a  judg- 
ment against  the  cestui  que  trust,  Foote  v.  Col- 
vin,  3  Johns.  216. 

335.  An  execution  against  a  tenant  for  life 
may  be  levied  either  on  the  lands  or  on  the 
rents  and  profits  ;  and  in  either  case,  as  no  more 
than  the  debtor's  interests  can  be  taken,  and  as 
the  creditor  will  be  entitled  to  the  possession  of 
the  land,  in  order  to  receive  the  rents  and  profits, 
the  effect  must  be  the  same.  Roberts  v.  Whiting, 
16  Mass.  186.  Barber  v.  Root,  10  ib.  260  Chap- 
man V.  Grey,  15  ib.  439. 

336.  If  an  execution  affainst  a  joint-tenant,  or 
tenant  in  common,  be  levied  on  the  debtor*s 
share  of  any  specific  portion  of  the  land,  the 
*evy  will  be  good  against  the  debtor  and  those 
claiming  under  him,  and  can  only  be  avoided  by 
a  co-tenant,  who  is  prejudiced  by  the  levy. 
Vamum  v.  Mbott,  12  Mass.  474.  Baldwin  v. 
Whiting,  13  ib.  57.  In  case  of  such  an  extent, 
however,  any  inconvenience  which  might  be 
supposed  to  result  from  the  levy  to  an  original 
co-tenant  would  apply  equally  to  his  assignees, 
and  the  extent  may  be  avoided  by  them  as  by  the 
original  co-tenant.  Baldwin  v.  Whiting,  13  ib. 
57. 

337.  A  levy  on  real  estate  which  is  under 
mortgage,  if  the  appraisement  be  made  without 
any  deduction  for  the  incumbrance,  may  vest  a 
sufficient  title  in  the  creditor,  as  agamst  the 
debtor,  and  any  claiming  under  him  by  a  subse- 
quent conveyance,  supposing  the  creditor  willing 
to  lose  the  value  of  the  incumbrance,  and  to 
take  the  estate  as  absolute  in  his  debtor.  War- 
ren V.  Childs,  11  Mass.  222.  White  v.  Bond,  16 
ib.  400. 

338.  A  sheriff  may  divide  and  sell  a  part  of 
the  premises  levied  upon,  and  advertised,  and 

*  where  that  will  satisfy  the  debt,  he  ought  to  sell 
no  more.     Berry  v.  UrijjjUh,  2  Har.  &  Gill,  337. 

339.  If  the  sheriff,  m  executing  an  habere 
facias,  deliver  more  land  than  the  judgment 
was  rendered  for,  the  delivery  is  good  to  the 
extent  of  the  recovery.   BaU  v.  lively,  1  Dana,  60. 

340.  Judgments  were  obtained  against  A  and 
his  surety  6,  and  executions  issued  upon  both. 
The  one  against  A  was  laid  on  his  lands,  and 
the  one  against  B  was  returned  satisfied.  A 
venditioni  exponas  was  issued  for  the  sale  of  the 
lands  taken  under  the  execution  against  A,  and 
was  indorsed  for  the  use  of  B,  and  the  lands 
were  sold.  Held,  that  the  payment  by  the 
surety  did  not  affect  the  responsibility  of  the 
principal,  and,  being  made  subsequent  to  the 
levying  of  the  execution  against  the  principal, 
was  to  be  considered  as  operating  as  an  assign* 
ment  of  the  judgment,  and  that  the  execution 
might  be  carried  on  for  the  use  of  the  surety. 
Sotkeren  v.  Reed,  4  Har.  &  J.  307. 

341 .  The  interest  of  a  joint-tenant  in  land  is 
the  subject  of  levy  and  sale  under  execution ; 
and  in  an  action  against  him  by  a  purchaser  to  re- 
cover the  possession,  the  court  will  not  permit 
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the  other  joint-tenants  to  become  co-defendants, 
for  thereby  the  action  would  be  defeated.  DararU 
V.  CaAbage,  2  Hill,  S.  C.  311. 

342.  Land  sold  under  execution  in  Pennsyl- 
vania is  discharged  of  the  prior  incumbrance  of  a 
mortgage,  and  oiall  other  liens  general  or  specific. 
MGrew  v.  JfLanahan,  1  Pennsyl.  44.  M'Lana- 
han  V.  Wyant,  ib.  96.     WUUrd  v.  Morris,  ib.  480. 

343.  In  ejectment,  by  a  purchaser  of  land  un* 
der  a  sheriff's  sale,  the  regularity  of  the  execu- 
tion cannot  be  questioned.  Jackson  v.  Bartlett, 
8  Johns.  361 .  The  purchaser  cannot  be  affected 
by  any  matter,  subsequent  to  the  sale,  arising  be- 
tween the  parties  to  the  judgment  in  whicli  he 
is  a  stranger,  ib. 

344.  The  levy  under  an  execution  controls 
all  subsequent  proceedings ;  therefore,  where  a 
sheriff  sold  a  lot  when  he  should  have  sold  a 
rent  charge  upon  it,  the  rent  charge  only  passes. 
Streaper  v.  Fisher,  ]  Rawle,  155. 

345.  An  entry  or  survey  for  land  is  an  in- 
choate legal  title,  and  may  be  sold  by  execution. 
Thomas  v.  Marshall,  Hardin,  19. 

(  b. )    Q^a^ficiBUian  of  the  Doctrine,  or  Cases 
in  Vfhieh  it  may  not  be. 

346.  Land  held  in  adverse  possession  is  not 
subject  to  sale  on  execution.  •  GrMth  v.  Huston. 
7  J.  J.  Marsh.  385. 

347.  The  lands  of  a  deceased  person  are  not 
liable  to  be  taken  in  execution  to  satisfy  a  judg- 
ment recovered  against  an  executor  de  son  tort; 
for  the  lands  are  not,  in  legal  construction,  the 
estate  of  the  deceased  in  hu  hands.  Mitchell  r. 
Lunt,  4  Mass.  654. 

348.  An  execution  cannot  be  levied  on  any 
particular  portion  of  lands  held  in  joint-tenancy, 
or  tenancy  in  common,  but  it  must  be  levied  on 
the  debtor's  share  of  the  estate  in  the  whole 
land,  or  on  an  undivided  portion  of  his  share. 
Bartlett  v.  Harlow,  12  Mass.  348.  Baldwin  r. 
Whiting,  13  ib.  57.     JStkins  v.   Bean,  14  ib.  404. 

349.  Where,  under  an  execution  against  the 
estate  of  the  widow  and  heirs,  the  sheriff  sells 
*<  500  acres  of  land  to  be  taken  off  the  most 
northwardly  side  of  the  widow's  dower ; "  held, 
invalid.     Shield  v.  Batts,  5  J.  J.  Marsh.  13. 

350.  A  sale  of  land,  on  an  execution,  issued 
against  an  infant's  next  firiend,  on  a  judgment 
against  the  infant,  is  void.  Wilson  v.  M  Gee,  2 
A.  E.  Marsh.  600. 

351.  Where  judgment  has  been  recovered 
against  an  administrator,  in  an  action  on  the 
debt  of  the  intestate,  lands  cannot,  by  mrs/aaa# 
against  the  heirs,  be  made  liable  to  execution. 
Bells  V.  Robinson,  1  Stew.  193. 

352.  In  New  Jersey,  a  sheriff  has  no  authority 
to  sell  real  estate  under  a  writ  which  has  not 
been  in  his  hands  two  months,  and  under  which 
he  has  made  no  advertisement.  Mushback  v. 
Ryerson,  6  Halst.  346. 

353.  Where  lands  have  been  sold  under  exe- 
cution, to  satisfy  an  instalment  due  on  a  bond,  it 
seems  that  the  lands  in  the  hands  of  the  pur- 
chaser are  no  longer  bound  by  the  judgment,  and 
cannot  be  sold  to  satisfy  a  subsequent  instal- 
ment ;  that  the  lands  will  be  presumed  to  have 
been  sold  under  the  former  execution,  for  their 
value,  and  that  the  purchase  will  be  considered 
as  absolute,  in  respect  to  the  lien  or  judgment. 
Hewson  v.  Deygert,  8  Johns.  333.  The  proper 
course,  both  on  sales  of  real  and  personal  prop- 
erty, is  to  sell  so  much  only  of  the  property 
charged  as  will  probably  satisfy  the  execution, 
and  which  can  reasonably  and  conveniently  be 
sold  separately,  ib. 


EXECUTION. 


354  A  pnrohaser  of  lands  at  a  sheriff's  sale 
has  not,  previous  to  the  making  and  delivery  of 
the  sheriff's  deed  to  him  for  snch  lands,  such 
an  interest  therein  as  can  be  levied  upon  by 
virtue  of  u.  fieri  facias  de  bonis  U  tsrris.  Den  v. 
SUelman,  (>  Halst.  193. 

355.  Where  the  real  estate  of  a  debtor  con- 
sists of  a  lot  of  land,  divided  into  separate  farms 
occupied  by  several  and  distinct  tenants,  the 
sheriff  cannot  sell  the  whole  lot  toffether,  under 
the  general  description  of  a  lot  of  land  of  a  cer- 
tain number,  without  any  specification  of  the 
parcels  occupied  as  separate  farms;  the  court 
will  set  aside  such  sale,  on  motion.  Jackson  v. 
J^ewton^  18  Johns.  355. 

356.  The  right  of  a  widow  to  have  dower 
assigned  in  the  hands  of  her  husband  cannot  be 
taken  in  execution  for  her  debt.  J{ason  v.  AlUn^t 
5  Greenl.  479. 

357.  Levy  cannot  be  made  on  lands  purchased 
by  defendant  alter  judgment,  if  he  aliened  them, 
bona  fide^  before  execution.  RundLe  v.  EUwein, 
3  Teates,  23. 

^  358.  Where  a  judgment  debtor  owns  two  dis- 
tinct estates  as  tenant  in  common,  bv  distinct 
titles,  the  judgment  creditor  cannot  take  an  un- 
divided share  of  the  debtor's  interest  in  both 
estates,  but  he  must  take  the  whole  of  his  right 
in  one  tract  before  he  takes  any  portion  of  the 
other.     Starr  v.  Leaviitj  2  Conn.  243. 

359.  One  merely  claiming  to  be  the  owner  of 
a  lot  of  land,  without  having  it  in  possession,  has 
not  an  interest  in  the  land  that  can  be  sold 
under  an  execution.  Hagaman  v.  Jackson^  1 
Wend.  502. 

360.  If,  before  the  sale  of  land  under  an  exe- 
cution, the  execution  was  paid  to  the  sheriff,  the 
sale  will  be  void.  Hunter  v.  3teoeiw<m,  1  Hill,  S. 
C.  415. 

361.  The  resultiBg  trust,  or  residuary  interest, 
remaining  in  the  assignor  after  the  purposes  of 
an  assignment  for  the  payment  of  debts  are 
satisfieci,  is  not  such  an  interest  as  can  be  taken 
and  sold  on  execution.  Wilkes  v.  Ferris,  5 
Johns.  335. 

362.  Lands  mortgaged  are  not  liable  to  be  ta. 
ken  on  execution,  as  ue  estate  of  the  mortgagee, 
unless  he  have  entered  for  condition  broken. 
Blanehard  v.  Colbum,  16  Mass.  345.  Contra, 
Trowbridge* s  opinion,  8  Mass.  554. 

363.  Land  devised  to  an  executor,  or  others,  in 
trust  for  the  payment  of  debts,  is  equitable  as- 
sets, and  not  subject  to  execution  against  the 
heirs  and  administrators  with  the  will  annexed  ; 
^nd  the  sale  under  such  execution  may  be 
quashed  on  motion  of  such  administrator.  Helm 
V.  Darby,  3  Dana,  185. 

364.  A  sheriff  cannot  sell  on  an  execution 
more  land  than  enough  to  satisfy  the  execution 
and  his  commissions.  Davidson  v.  JlfMurtry,  2 
J.  J  Marsh.  68. 

(c.)    fFhat  Personal  Estate  may  be  sold. 

365.  Money  mav  be  taken  in  execution,  if  in 
the  possession  of  the  defendant  Twmer  v.  Fen^ 
daU,  1  Cranch,  117. 

366.  In  Connecticut,  money  of  a  debtor  may 
be  taken  on  an  execution  against  him.  Brooks 
V.  Thompson,  1  Root,  216. 

367.  Money  of  a  debtor,  in  his  possession,  may 
be  taken  in  execution,  if  without  violence  to  his 
person.  Sheriff  cannot  apply  money  collected 
under  an  execution  to  satisfy  an  execution 
against  the  creditor  in  the  other.  Money  col- 
locted  on  execution  is  not  attachable  in  the 
hands  of  the  officer.  Prentiss  v.  BUu^  4  V«nn.  613. 


368.  Rye,  growing  in  a  field,  was  levied  on  by 
the  sheriff,  under  a  fi.  fa.,  but  not  sold  ;  and  a 
collector  of  taxes,  by  virtue  of  a  warrant  against 
the  defendant,  afterwards  distrained  upon  and 
sold  the  same  field  of  rye.  Held,  that  after  the 
levy,  the.  rye  was  in  custody  of  the  law,  so  that 
the  collector  had  no  right  afterwards  to  sell  it; 
and  that  the  purchaser  under  him  could  not 
maintain  trover  against  the  purchaser  under  the 
sheriff,  who,  at  harvest  time,  cut  and  carried 
away  the  rye.  UartweU  v.  BisseU,  17  Johns. 
128. 

369.  The  growing  crop  may  be  levied  upon 
and  sold  under  a  fieri  facias.  Parham  v. 
Tkompson,  2  J.  J.  Marsh.  159. 

370.  Wheat,  growing,   is   a  chattel,  and,  if 
raised  upon  the  land  of  another,  pursuant  to  an 
agreement  between  him  and  the  defendant,  may 
be  levied  on  and  sold  under  an  execution  against 
the  latter.     Whipple  v.  Foot,  2  Johns.  418. 

371.  The  goods  of  a  deceased  person,  in  the 
hands  of  his  e|:ecutor  or  administrator,  are  liable 
to  be  taken  on  execution,  unless  their  value  have 
been  expended  in  the  administration;  and  this 
notwithstanding  the  executor  or  administrator 
have  charged  himself  with  the  appraised  value 
of  the  goods,  and  settled  his  account  in  the  pro- 
bate office.  Weeks  v.  Gibbs,  9  Mass.  74.  And 
any  person,  having  obtained  judgment  and  exe- 
cution against  the  goods  and  estate  of  a  deceased 
person,  may  cause  the  execution  to  be  levied  on 
such  ffoods  or  estate,  notwithstanding  the  same 
may  be  represented  insolvent.  Clark  v.  May^ 
11  Mass.  233.  But  an  execution  which  has  is- 
sued in  the  life-time  of  a  debtor  cannot,  after  his 
decease,  be  levied  on  his  goods  which  were  not 
attached  on  mesne  process ;  nor  on  goods  which 
were  attached,  if  a  commission  of  insolvency 
have  issued.  Jewett  v.  Smith,  12  Mass.  309. 
Qrosvenqr  v.  Gold,  9  Mass.  209. 

372.  Corn,  and  any  other  product  of  the  soil, 
raised  annually  by  labor  and  cultivation,  is  per- 
sonal estate,  and  may  be  taken  in  execution 
while  standing  in  the  field,  if  ripe  and  fit  to  be 
gathered.     PenhaUow  v.  Dioight,  7  Mass.  34. 

373.  In  Massachusetts,  goods  taken  on  execu- 
tion must  be  sold  at  the  end  of  the  four  days 
from  the  time  of  the  seizure,  and  the  officer  must 
post  up  notifications  of  the  time  and  place  of 
sale  48  hours  before  the  expiration  of  the 
four  days ;  and  if  he  neglect  to  pursue  the  direc- 
tions of  the  statute  in  this  respect,  all  special 
property  in  the  goods  which  he  acquired  by  the 
seizure  is  lost.  Caldwell  v.  Eaton,  5  Mass.  399. 
Warren  v.  Leland,  9  Mass.  265.  Lane  v.  Jsdb- 
son,  5  Mass.  157.  Howe  v.  Starkweather,  17 
Mass.  240.  If  the  goods  be  not  seized  by  other 
creditors,  the  officer  may  advertise  and  sell  them 
after  the  fourth  day,  but  will  be  responsible  to 
the  debtor  for  any  damage  he  may  have  suffered 
consequent  on  the  delay  in  the  sale.  Caldwell 
V.  Eaton,  5  Mass.  399.  But  the  satisfaction  of 
the  execution  will  avail  the  officer,  in  such  case, 
in  mitigation  of  damages,  ib, 

374.  Where  a  slave  was  conveyed  by  a  deed 
of  trust,  that  the  proceeds  of  his  hire  should  be 
applied  to  the  maintenance  of  a  person  during 
his  life,  it  was  held,  that  the  estate  held  in  the 
slave  by  the  cestui  que  trust  was  subject  to  ex- 
ecution, and  not  the  annual  hire.  EasHand  t. 
Jordan,  3  Bibb,  186. 

375.  Where  a  female  slave  and  her  child  are 
taken  on  execution,  it  is  not  improper  to  sell 
them  together,  although  the  price  of  one  would 
satisfy  Uie  execution.  Lawrence  v.  ^eed^  S 
Bihb,  401. 
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876.  By  Kentucky  st.  of  1798,  where  an  own- 
er of  lands  in  different  counties  files  an  affidavit 
wad  notice,  selecting  th^  lands  which  he  wishes 
taken  on  execution,  the  plaintiff*  is  not  pre- 
cluded from  taking  slaves  and  personal  property 
in  the  county  to  which  the  execution  is  directed. 
Bodley  y.  Dutoning^  A  Litt.  28. 

377.  A  vested  remainder  in  slaves  may  be 
■old  under  execution  during  the  life  of  the  ten- 
ant for  life.     Knight  v.  Lemky  3  Dev.  6c  Bat.  133. 

378.  A  slave  in  the  possession  of  another  than 
his  owner,  merely  as  bailee,  without  claim  of 
title,  is  liable  to  execution  for  the  debt  of  the 
bailor.  Thomas  v.  Thomas^  2  A.  K.  Marsh.  ^30. 
A  suit  brought  by  the  bailor  to  recover  posses- 
sion does  not  alter  the  case.  ih. 

379.  A-«heriff  who  has  made  a  levy  upon  cer- 
tain negroes,  under  an  execution,  may  proceed 
to  sell  after  the  execution  has  run  out,  even  if  he 
be  then  out  of  office.  Gibhs  v.  Mitehdl,  2  Bay, 
120.  jtf/fter,  in  case  of  land.  Sims  v.  Randall^ 
S  Bay,  524. 

380.  H.  made  a  bill  of  sale  of  slaves  to  C. 
without  any  consideration,  and  remained  in 
uninterrupted  possession  for  25  years,  and 
died  in  possession.  After  his  death,  his  widow 
claimed  the  slaves  as  her  own  property,  and 
held  adverse  possession  of  them  for  more  than 
five  years.  Administration  of  H.'s  estate  was 
then  c-ommitted  to  the  sheriff',  who  obtained  pos- 
•ession  of  the  slaves ;  and  a  creditor  of  H.,  who 
had  recovered  judgment  against  such  administra- 
tor, levied  an  execution  on  ofte  of  them,  which 
was  sold  to  satisfy  the  same.  Held,  that  the  bill 
of  sale  from  H.  to  C,  though  good  as  between  the 
parties,  was  fraudulent  as  to  H.*s  creditors,  and 
that  the  subject  of  it,  having  come  to  the  bands 
of  H.*s  administrator,  was  liable  to  execution  at 
the  suit  of  a  creditor  of  H. ;  and  that  the  levy  of 
0Sch  execution,  and  the  sale  under  it,  might  be 

1>leaded  in  bar  of  any  claim  set  up  by  the  fraudu- 
ent  grantee  under  the  fraudulent  bill  of  sale. 
CUrk  V.  Hardiman^  2  Leigh.  347. 

381.  A  creditor  wh^  has  attached  different 
parcels  of  goods  may  levy  his  execution  on 
either  parcel,  without  refbrence  to  the  claims 
of  another  creditor  who  subsequently  attached 
only  one  of  the  parcels.  Parksr  v.  Denme^  6 
Pick.  227. 

382.  An  execution  is  not  levied  so  as  U^give  a 
lien  against  purchasers  or  creditors,  if  the  prop- 
erty is  permitted  to  remain  with  the  debtor. 
The  lien  is  lost  by  suffering  the  property  to  re- 
main with  the  debtor  as  his  own  until  a  subse- 
quent execution  is  levied,  or  a  bona  fide  sale  is 
made.     Banus  v.  BiUingUhi^  1  Wash.  C.  C.  29. 

383.  Where  a  debtor  confesses  judgment,  and 
afterwards  fraudulently  purchases  goods  and 
procures  them  to  be  delivered  to  himself,  with- 
out paying  for  them,  with  intention  to  subject 
them  to  execution  of  the  judgment  creditor, 
the  title  to  the  goods  will  not  become  vested  in 
the  purchaser,  and  they  cannot  be  taken  on  exe- 
cution against  him.  Van  CUrf  v.  FUet^  15  Johns. 
147. 

384.  A  purchaser  for  a  valuable  consideration 
of  chattels  levied  upon  by  an  execution,  and  suf- 
fSered  to  remain  in  the  possession  of  the  defend- 
ants, under  orders  from  the  plaintiff'  to  the  sheriff 
to  suspend  proceedings  until  further  directions, 
acquires  title  to  the  ^ame,  and  may  maintain  tres- 
pass against  the  sheriff  fbr  dispossessing  him  of 
the  propertjr.     HUok  v.  Coatts^  2  Wend.  419. 

385.  Notice  of  an  assignment  of  chattels  in  a 
HKlgment  creditor,  where  possession  has  never 
been  taken  under  the  assignment,  does  not  ft^et 


the  right  of  the  sheriff  or  the  creditor  to  seize  the 
property  in  execution,  as  the  property  of  Uie  as- 
signor.   Meeker  v.  WUson,  1  Gallis,  419. 

386.  The  execution  on  a  bond  payable  by  in. 
stalments  issues  for  the  whole  sum,  but  must  be 
indorsed  to  levy  the  instalment  due.  Griffith  v. 
Jtmes,  2  Penn.  932. 

387.  The  maker  of  a  promissory  note,  pro- 
tested for  non-payment,  confessed  a  judgment  in 
favor  of  the  indorser,  for  his  security,  and  the 
holders,  who  had  previously  sued  the  maker,  af- 
terwards recovered  judgment  against  him.  Exe- 
cutions on  both  judgments  were  in  the  hands  of 
the  sheriff,  though  the  execution  in  favor  of  the 
indorser  was  first  delivered.  The  court,  in  New 
York,  on  motion  of  the  holders,  ordered  the 
sheriff,  out  of  the  moneys  arising  from  the  sale 
of  the  defendant's  property,  first  to  pay  and 
satisfy  the  holders*  execution.  Bank  of  Jubum 
V.  Throopj  16  Johns.  505. 

388.  Where  an  execution  debtor  refused  to 
deliver  to  the  officer  a  watch  carried  by  him,  it 
was  held  not  to  be  an  offence  within  the  mean 
ing  of  the  New  York  statute  declaring  the  secret 
ing  of  property,  so  as  to  prevent  its  being  made 
liable  for  the  payment  of  debts,  a  misdemeanor. 
People  V.  Morrison,  13  Wend.  399. 

389.  The  interest  of  a  lessee  of  goods  of  chat- 
tels may  be  taken  and  sold  on  execution,  and 
the  purchaser  acquires  a  right  to  use  them  during 
the  term  of  the  lease.  Van  Antwerp  v.  J^eicman^ 
2  Cow.  543.  Where  goods  are  so  taken,  they  re- 
vert to  the  lessor  after  the  expiration  of  the 
lease,  and  if  they  are  not  returned  to  hint 
uninjured,  he  has  an  action  against  the  pur 
chaser,  ib. 

390.  In  New  Hampshire,  goods  seized  by  an 
officer  on  execution  must  be  advertised  for  sale 
within  four  days,  and  sold  as  soon  after  the  expi- 
ration of  the  four  days  as  can  be  conveniently 
done ;  otherwise,  another  creditor  may  seize  the 
goods.     Poole  V.  Symonds,  1  N.  Hamp.  289. 

391.  In  trespass  for  taking  property  exempted 
from  execution ;  plea  of  justification  as  sheriff, 
taking  the  property  on  execution  *,  the  replication, 
that  the  plaintiff  was  a  housekeeper,  and  that  the 
horse  taken  was  his  only  work-beast,  should  al- 
lege  that  he  was  '^  an  actual  bona  fide  house- 
keeper with  a  fanfily."  Preioit  v.  Walker,  7  J.  J. 
Marsh.  332. 

3.92.  Under  the  Kentucky  statute,  if  A,  whilst 
an  officer  has  an  execution  in  his  hands  against 
him,  exchange  horses  with  B,  both  horses  are 
subject  to  the  execution.  Orchard  v.  WiUiamsonj 
6  J.  J.  Marsh.  558. 

393.  If  the  time  appointed  for  the  sale  of  goods 
seized  on  execution  exceed  four  days  from  the 
seizure,  the  officer  will  have  no  authority  to  sell 
them,  without  seizing  and  advertising  them 
anew.  Howe  v.  Starkweather,  17  Mass.  240. 
Titcomb  v.  Union  Ins.  Co.  8  Mass.  326. 

394.  If  the  debtor  retake  the  goods,  the  officer 
mav  again  seize  them,  and  proceed  to  advertise 
and  sell  them  under  this  new  seizure,  being 
responsible,  in  this  case,  only  for  the  damages 
by  the  original  seizure,  and  not  for  the  value  of 
the  goods.     Caldwell  v.  Eaton,  5  Mass.  399. 

3&.  Where  goods  are  attached  and  sold  on 
execution,  all  actual  expenses  necessarily  in- 
curred, such  as  expenses  for  moving,  storing, 
and  taking  account  of  them,  are  a  charge  on 
the  ^oods ;  but  the  officer  is  entitled  to  receive 
nothing  for  extra  trouble,  his  compensation  being 
provided  for  by  the  fee-bill.  Caldwell  v.  Eaton, 
5  Mass.  399.  Shattuck  v.  Woods^  I  Pick.  171 
Wurrmn  v.  Ldand^  9  Mais.  965 
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396.  Shares  of  the  stock  of  incorporated  com- 
panies are  liable  to  be  taken  on  diffisrent  execn. 
tions  bj  different  officers;  and  if  the  proceeds 
of  the  sale  be  more  than  sufficient  to  satisfy  the 
executions  in  the  hands  of  the  officer  sellins,  he 
will  be  bound  to  pa/  the  surplus  to  the  officer 
who  holds  the  other  executions.  Demmy  t.  Ham- 
ilton, 16  Mass.  402. 

397.  Where  a  shop,  placed  on  land  by  the  per- 
mission of  the  owner  of  the  land,  is  sold  on  exe- 
cution, the  purchaser  may  enter  on  the  land  and 
remove  it.     Doty  v.  Gorkam.y  5  Pick.  487. 

396.  Where  an  action  is  brought  on  a  probate 
bond,  and  judgment  is  rendered  for  the  use  of 
several  persons,  one  execution  for  the  costs  will 
issue  for  the  use  of  all  jointly.  Paiiu  v.  AT  Intier, 
1  Mass.  69.  Dawes  v.  Belly  4  Mass.  106.  But 
for  the  damages,  where  they  are  several  and  dis- 
tinct, a  separate  execution  will  issue  for  the  use 
of  each.     Dawes  v.  Bell^  4  Mass.  106. 

399.  Execution  may  issue  in  favor  of  the  wife 
against  the  husband,  for  alimony  decreed  to  the 
wife  on  a  divorce  a  mensa  et  thoro,  Orrok  v. 
Orrok,  1  Mass.  341.  Howard  v.  Howard^  15 
Mass.  196.  But  where  the  alimony  allowed  the 
wife  is  decreed  to  be  paid  by  instalments,  execu- 
tion cannot  issue  till  after  notice  to  the  husband 
to  show  cause  why  it  should  not  issue.  French 
Y.  Frenehy  4  Mass.  587. 

400.  In  trespass  for  taking  the  plaintiff's  horse 
on  execution,  a  replication  that  the  horse  was 
his  onlj  work-beast  '*not  previously  levied 
upon,**  IS  bad,  as  showing  that  he  might  have 
had  other  horses  which  were  his  property, 
though  levied  upon.  Faulkner  v.  Bradley ,  2 
Dana,  141. 

401.  The  court  may  direct  money  taken  under 
an  execution,  which  money  is  in  the  hands  of 
the  sheriff,  or  brought  into  court,  to  be  paid  over 
in  satisfaction  of  another  execution,  in  the  hands 
of  the  same  sheriff,  against  the  plaintiff  in  the 
first  execution.  Steele  v.  Brown^  2  Virg.  Cas. 
246.  And  this  although  it  may  not  appear  that 
sufficient  effects  cannot  otherwise  be  found  to 
satisfy  the  judgment,  ib. 

402.  The  proceeds  of  an  execution  out  of  a  state 
court,  being  in  the  sheriff's  hands,  and  claimed 
both  by  the  plaintiff  and  by  the  United  States,  who 
were  also  judgment  creditors,*  were  paid  to  the 
former,  on  his  agreeing  to  pay  them  over  to  the 
latter  if*'  the  said  court "  decided  they  were  en- 
titled to  them ;  held,  that  assumpsit  for  money 
had  and  received  will  lie  at  the  suit  of  the  Uni- 
ted States,  in  the  district  court,  against  the  re* 
ceiving  creditor.  U.  States  v.  MeSianUs  Bank, 
Gilpin,  51. 

403.  An  action  having  been  brought  in  the 
name  of  a  judge  of  probate,  on  a  probate  bond, 
and  a  verdict  returned  against  the  defendant 
for  the  penalty  of  the  bond,  execution  was  is- 
sued directly  from  the  supreme  judicial  court, 
in  favor  of  those  liens  for  whose  benefit  the  suit 
had  been  prosecuted,  for  the  aggregate  amount 
of  their  respective  shares,  instead  of  the  whole 
amount  being  remitted  to  the  probate  court  for 
distribution  there.  Potter  v.  Titcomby  2  Fairf.  157. 

404.  The  purchaser  of  a  chattel,  at  a  sale  un- 
der execution,  has  the  legal  property.  Storm  v. 
Livingston^  6  Johns.  44. 

I  d.)   What  may  not  he, 

405.  A  promissory  note,  or  other  chose  in  ac- 
tion, cannot  be  taken  in  execution.  Ingalls  v. 
Lord,  1  Cow.  240.  MCleUand  v.  Hubbard,  2 
Blackf.  361. 

406.  Money  received  on  execution,  by  the 


sheriff,  is  not  liable  to  be  attached  in  his  bandj 
Dawson  v.  Hoieomh,  1  Ham.  275 

407.  Money  in  the  hands  of  an  officer,  receivea 
and  indorsed  by  him  on  an  execution,  is  not  lia- 
ble to  be  levied  upon  as  the  property  of  the  cred* 
itor  in  the  execution.  Willis  v.  Pitkin^  1  Root, 
47. 

408.  Money,  in  the  hands  of  a  third  person,  is 
not  bound  by  the  lien  of  an  execution  against 
the  owner.  Jf  Donald  v.  Pickett,  2  Bailey, 
617. 

409.  Money  taken  on  execution,  in  Virginia, 
does  not  become  goods  and  chattels  of  the  plain 
tiff  until  it  has  been  paid  over  to  him ;  and  while 
it  remains  in  the  hands  of  the  officer,  he  cannot 
apply  it  to  the  satisfaction  of  another  execution 
against  the  former  plaintiff.     Turner  v.  Fendall^ 

I  Cranch,  117.  By  the  command  in  the  writ, 
the  officer  is,  in  strictness,  to  brinff  the  money 
into  court,  there  to  be  paid  to  the  plaintiff.  t6. 

410.  Wearing  apparel,  when  worn,  cannot  be 
taken  on  execution.  Cook  v.  Gibbs,  3  Mass. 
197. 

411.  The  consent  of  the  wife  that  a  cow  or 
bed  might  be  taken  on  execution,  and  sold,  on 
the  officer's  releasing  other  articles  not  exempted 
from  attachment  bylaw,  is  not  valid  or  binding, 
without  special  authority  from  her  husband. 
Woodward  v.  Murray,  18  Johns.  400. 

412.  The  family  of  A  were  in  the  act  of  mov- 
ing to  the  house  of  another, a  few  miles  distant; 
and  while  on  the  road,  in  a  wagon,  their  house- 
hold furniture  and  an  only  cow  were  taken  on 
execution,  and  the  cow  sold.  Held,  that  A  was 
still  a  *' householder,"  so  as  to  entitle  him  to  the 
exemption,  under  the  New  York  act  of  April  18, 
1815,  in  relation  to  executions,  ib. 

413.  By  the  laws  of  New  Hampshire,  a  man*s 
only  cow  is  exempted  from  execution ;  and  it 
matters  not  that  he  resides  in  another  stale. 
Hill  V.  Loomis,  6  N.  Hamp.  263. 

414.  In  New  York,  the  wool,  or  articles  man« 
ufactured  from  it,  not  exceeding  in  quantity  the 
fleeces  of  10  sheep,,  are  %xempt  from  execution 
while  in  the  hands  of  a  householder,  though  he 
is  not  the  owner  of  any  sheep.     Hall  v.  Penney, 

II  Wend.  44. 

415.  Bank  shares,  or  shares  in  a  public  li- 
brary, cannot  be  seized  and  sold  on  execution, 
in  New  York.  Denton  v.  Livingston,  9  Johns. 
96. 

416.  An  inchoate  right  of  dower  in  lands  is  not 
liable  to  be  taken  in  execution.  Goock  v.  Atkins, 
14  Mass.  378. 

417.  Execution  cannot  legally  issue  upon  a 
replevin  bond  which  has  not  been  acknowledged 
before  an  officer.  WHliams  v.  Hall,  2  Dana, 
97. 

418.  An  apparatus  for  printing,  consisting  of 
a  printing-press,  cases,  types,  &c.,  may  be 
** tools"  exempted  from  execution  under  the 
Connecticut  statute ;  but,  in  order  to  be  thus 
exempted,  they  must  be  necessary  for  the  up- 
holding of  life ;  and  whether  they  are  of  such 
description  is  a  question  of  fact  for  the  jury. 
Patten  v.  Smith,  4  Conn.  450. 

419.  if  an  officer,  on  levying  an  execution, 
deliver  the  goods  to  a  third  person,  on  his  giv- 
ing a  receipt  to  return  them,  or  pay  the  amoan 
of  the  execution,  he  cannot  afterwards  take  oth- 
er goods  of  the  defendant  in  execution.  Hoyt  ▼. 
Hudson,  12  Johns.  207.  And,  in  such  case,  it  ia 
immaterial  whether  the  property  originally  taken 
was  sufficient  to  satisfy  the  execution  or  not,  or 
that  he  had  been  unable  to  recover  any  thing  on 
the  receipt,  ib. 
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4)M).  An  officer,  leizing  and  lellini^  the  whole 
of  a  chattel  in  an  execution  against  one  of  the 
part  ownen,  ia  liable  to  the  other  part  owners 
in  treapaaa.  The  share  of  the  judgment  debtor 
alone  should  hare  been  sold.  MelmlU  y.  Brown, 
15  Mass.  82. 

421.  A  sale  of  growing  crops  two  miles  from 
the  farm  is  roid.  Smith  v.  Fritt,  1  Dev.  &  Bat. 
241. 

422.  A,  who  was  the  owner  of  a  slare  during 
the  revolutionary  war,  left  his  family  and  prop- 
erty in  New  York,  and  went  into  Canada,  where 
he  resided  un^il  his  death.  His  son  B  took  the 
management  of  his  property ;  and  under  an  exe- 
cution agaiust  B,  the  sheriff  sold  all  the  right 
and  title  of  B  in  the  slave.  Held,  that  the  prop- 
erty in  the  slave  continued  in  A  (he  having 
never  been  attainted)  until  his  death,  and  that  it 
then  passed  to  his  executors  or  administrators, 
so  that  B  had  no  property  in  him,  which  could 
be  sold  on  execution.  GeUt4ni  v  RuMsel,  11 
Johns.  415. 

423.  Where  property  has  been  consigned  to  A, 
who  has  acquired  a  lien  on  it  only  as  consignee 
or  pawnee,  an  execution  against  him  cannot  be 
legally  levied  on  such  property.  Harding  v. 
Stevenson,  6  Har.  &.  J.  264. 

424.  The  interest  of  the  wife  in  her  deceased 
father's  slaves  is  not  liable  to  execution  for  her 
husband*s  debts,  until  after  distribution.  KUhf 
V.  Haggin,  3  J.  J.  Marsh.  208. 

425.  An  officer  attached  goods,  first  on  a  writ 
of  A,  then  a  writ  of  B,  and  afterwards  sold  them 
on  A*s  execution,  and,  by  his  direction,  on  a 
credit  of  six  months,  retaining  the  goods  as  secu- 
rity. The  purchaser  failed,  and  the  officer  after- 
wards, by  the  direction  of  B,  sold  the  goods  for 
eash,  on  B's  execution.  Held,  that  the  first  sale 
was  invalid;  that  the  note  given  to  A  by  the 
officer,  as  the  proceeds,  was  without  considera- 
tion ;  and  that  B  was  entitled  to  have  the  money 
received  on  the  second  sale  applied  to  his  execu- 
tion.    Bayley  v.  French,  2  Pick.  586. 

426.  Personal  property  purchased  at  a  sher- 
ifTs  sale  and  lefl  in  the  defendant's  hands  under 
a  lease,  is  not  liable  to  be  attached  and  sold  to 
satisfy  a  debt  of  the  defendant  due  at  the  time 
of  such  purchase.  Myers  y.  Harvey,  2  Pennsyl. 
478. 

427.  The  interest  of  the  mortgagee  in  mort- 
gaged premises,  af^r  the  expiration  of  the  law 
day,  and  before  foreclosure,  cannot  be  taken  in 
•xecution.     Huntington  v.  Smith,  4  Conn.  235. 

428.  If  goods  levied  on  by  the  sheriff  are 
left  in  the  defendant's  possession  by  permis- 
sion,  they  are  not  liable  to  sale  under  a  second 
levy,  unless  there  is  collusion.  Howell  v.  JUkyn, 
2  Rawle,  282. 

111.     Of  extending  Executions  on  Real  Property. 

(a.)     In  general. 

429.  An  extent,  under  the  statute  of  Mas- 
sachusetts of  1784,  upon  real  estate,  is  not 
good,  unless  it  appear  by  the  return  that  all  the 
appraisers  are  sworn,  nor  unless  all  the  ap- 
praisers concur  in  the  appraisal.  U.  States  v. 
Slade,  2  Mason,  71. 

430.  There  is  no  difference  between  a  convey- 
ance by  extent,  and  a  conveyance  by  deed,  m 
the  rules  of  construction  to  be  applied  to  them. 
fTaterhouse  v.  Gibson,  4  Greenl.  230.  The  ex- 
tent of  an  execution  on  the  debtor's  laud  con- 
veys to  the  creditor  all  the  debtor's  buildings 
standing  on  the  land,  whether  their  foundations 
are  sank  below  the  surface  or  not.  ib.    And 


parol  evidence  is  not  admissible  to  show  that 
certain  buildings  were  not  included  in  the  ap- 
praisement, but  were  reserved  by  mutual  con- 
sent, to  be  removed  by  the  debtor,  the  returns 
of  the  appraisers  and  sheriff  not  stating  any 
such  exception,  ib. 

431.  An  execution  against  the  goods  and  es- 
tate  of  a  deceased  person,  if  not  satisfied  by 
the  executor  or  administrator,  may  be  extended 
on  any  lands  of  which  the  deceased  died  seized, 
in  whose  possession  soever  they  may  be,  unless 
the  lands  have  been  sold  by  the  executor  or  ad- 
ministrator, on  a  license  duly  obtained.  Gore  v. 
Brazier,  3  Mass.  523.  Wyman  v.  Brigden,  4 
Mass.  150.  Drinkwater  v.  Drinkwater,  4  Mass. 
354.  Bigelow  v.  Jones,  4  Mass.  512.  Boyiston 
v.  Carver,  4  Mass.  508.  Mitchd  v.  Lunt,  4  Mass. 
654.  ScoU  V.  Hancock,  13  Mass.  162.  And  the 
right  of  the  creditor  to  levy  his  execution  is  the 
same,  whether  the  land  be  devised  by  a  particu- 
lar description,  or  pass  by  general  words  to  the 
residuary  legatee.  Wyman  v.  Brigden,  4  Mass. 
150.  This  lien  on  the  lands  of  a  deceased  per- 
son remains  in  full  force,  although  his  executor 
be  residuary  legatee,  and  have  given  bonds,  with 
sureties,  to  the  judge  of  probate,  for  the  pay- 
ment of  debts  and  legacies.  Gore  v.  Brazier,  3 
Mass.  523.  Wyman  v.  Brigden,  4  Mass.  150 
This  lien,  though  not  perpetual,  ought  to  con- 
tinue a  reasonable  time,  and  should  not  be  de- 
feated but  by  the  neglect  or  laches  of  the  cred- 
itor. If  a  rule  were  to  be  established,  perhaps 
20  years  might  be  the  limit,  ib. 

432.  Where  the  title  of  the  debtor  is  changed 
by  the  extinguishment  of  a  mortgage,  ailer  the 
attachment  of  the  mortgaged  land,  from  an 
equity  of  redemption  to  an  absolute  estate,  the 
execution  must  be  levied  by  extent  on  the  land, 
and  not  as  on  an  equity  of  redemption.  Free- 
man  v.  JifGaw,  15  Pick.  82.  Forsier  v.  Mehen^ 
10  Mass.  421.  Chickering  v.  Lovejoy,  13  Muss. 
51.     St.  1815,  c.  137,  §  3. 

433.  If  the  description  of  the  land  in  an  ex- 
tent be  sufficient  to  ascertain  the  land  intended, 
it  will  pass,  although  it  do  not  agree -with  some 
particulars  in  the  description.  Morse  v.  Dewey, 
3  N.  Hamp.  535. 

434.  The  interest  of  a  cestui  que  trust  in  land 
will  pass  by  the  extent  of  an  execution  upon  the 
land  as  his  estate,  by  the  law  of  N.  Hampshire. 
Pritchard  v.  Brown,  4  N.  Hamp.  397. 

435.  In  a  levy  on  real  estate,  the  title  of  the 
creditor  takes  effect  by  relation  to  the  time  when 
the  proceedings  commence,  in  case  they  are  reg- 
ularly continued,  and  the  extent  is  subsequently 
registered  within  the  appointed  time  of  three 
months  from  the  completion  of  the  levy.  Brown 
v.  The  Maine  Bank,  11  Mass.  153.  Heywood  v. 
Hildreth,  9  Mass.  393.  Shove  v.  Dow,  13  Mass. 
529. 

436.  A  trust  estate  cannot  be  extended  on  by 
a  creditor  of  the  cestui  que  trust.  Russell  v. 
Lewis,  2  Pick.  508. 

437.  If  lands  of  a  deceased  person  have  once 
been  extended  on  and  redeemed,  they  cannot 
afterwards  be  taken  in  execution  by  another 
creditor.     Gore  v.  Brazier,  3  Mass.  52^. 

438.  Where  the  quantity  of  land,  stated  in 
the  returns  to  have  been  set  off  on  different 
executions,  exceeds  the  quantity  contained  in  the 
whole  tract,  the  levy  is  not  therefore  void,  but 
the  creditor  who  extends  his  execution  last 
takes  what  remains  after  the  previous  extents- 
CuUing  y.  Rockwood,  2  Pick.  443. 

439.  Where  a  corporation  had  built  a  meet- 
ing-house, and  sold  the  pews  to  individuals^  it 
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wfti  held,  that  an  exeention  a^nit  the  eorpora^ 
Uon  could  not  be  extended  to  t^  pulpit.  Aeoere 
T.  Oanneti^  1  Pick.  169. 

440.  An  exeesa  of  a  few  cents,  in  the  amount 
of  land  set  off  to  satisfy  an  execution,  does  not 
make  the  levj  invalid ;  and  where  the  excess  is 
of  importance  in  amount,  the  entire  levy  will 
not,  it  seems,  be  avoided  for  that  reason.  Hwt- 
iingUm  V.  Winchtd^  8  Conn.  45. 

441.  Where  a  creditor  had  extended  his  exe- 
cution on  the  real  estate  of  his  debtor,  and  had 
caused  the  execution  and  return  to  be  recorded 
in  the  registrv  of  deeds,  but  had  never  returned 
it  into  the  clerk's  office,  it  was  held,  that  he 
could  not  maintain  an  action  of  debt  on  his  judg- 
ment.    Lawrence  v.  Pond^  17  Mass.  433. 

442.  The  extent  of  an  execution,  for  a  deter- 
mined number  of  years,  on  the  rents  and  profits 
of  land,  is  a  charge  on  the  estate,  but  the  legal 
seizin  remains  in  the  owner  of  the  freehud. 
Bather  v.  Root,  10  Mass.  260. 

443.  Where  several  parcels  of  land  are  set  off 
on  the  same  execution,  the  debtor  cannot  re- 
deem one  without  redeeming  all.  Beiui  v.  Bimd^ 
8  Pick.  382. 

444.  A  judgment  creditor  who  has  attached, 
on  mesne  process,  the  ands,  gOods,  or  person,  of 
the  debtor,  may  waive  the  attachment,  and  levy 
his  execution  on  either,  at  his  election.  Cla'A 
V.  Goodwin,  14  Mass.  237.  The  election  of  the 
creditor  will  be  considered  made  when  directions 
are  given  to  the  officer  to  take  lands,  ^^oods,  or 
the  body,  or  when  the  service  is  made  m  either 
of  those  ways,  with  the  privity  or  subsequent 
consent  of  the  creditor.  Lyman  v.  Lynum,  11 
Mass.  317.  Dams  Y,  Riehmondj  14  Mass.  473. 
If  the  creditor  appoint  an  appraiser,  or  receive 
eeizin  of  land  levied  on,  it  is  sufficient  evi- 
dence of  his  election  to  extend  his  execution  on 
the  debtor's  lands.     Herring  v.  PoUey,  8  Mass. 

445.  Under  the  New  Hampshire  statute  of 
Feb.  15, 1791,  giving  a  new  execution  where  the 
estate  extended  on  does  not  belong  to  the  debtor, 
the  word  *<  estate  "  comprehends  both  the  inter- 
est and  the  land  itself;  and  a  scire  facias  lies 
for  a  new  execution  for  the  difference  between 
the  estate  set  off  and  the  estate  actually  owned 
by  the  debtor.  Coos  Bank  v.  Brooks,  2  N.  Hamp. 
148. 

446.  Where  a  debtor  owns  less  than  the  quan- 
tity of  land  set  off  on  an  extent  to  his  creditor, 
such  interest  as  he  actually  has  will  pass.  H, 

447.  Where  the  extent,  under  an  execution, 
alleges  that  the  proceedings  were  commenced 
within  30  days  after  judgment,  though  some 
of  them  appear  not  to  have  been  completed  until 
afterwards,  yet  they  all  relate  back  to  the  com- 
mencement of  them.  Howard  v.  Daniels,  2  N. 
Hamp.  137. 

448.  Evidence  is  not  admissible  to  impeach 
the  return  of  an  extent  on  an  execution  for  de- 
fects not  apparent  on  its  face,  unless  to  prove 
fraud ;  and  evidence  that  the  appraisers  were 
governed  in  their  estimate  by  the  opinions  of 
the  parties,  where,  in  the  opinion  of  others,  the 
land  was  worth  more  than  the  amount  of  the 
execution,  are  not  competent  evidence  to  avoid 
the  extent,  for  fraud,  ih. 

449.  Under  the  New  Hampshire  statute  in  re- 
lation to  the  extent  of  lands  upon  execution, 
where  the  appraisers  certified  on  the  execution 
that  they  '<  set  off  the  land  in  full  satisfaction 
of  the  execution,  with  officers'  fees  and  inciden- 
tal charges,"  and  it  in  no  other  way  appeared 
•«  what  torn  the  teal  estote  was  appraised,  it 


was  held,  that  nothing  famed  by  the  extent 
Mead  v.  tfarvsy,  2  N.  Hamp.  495. 

450.  A  person  entering  ander  an  extent  upon 
an  execution,  in  which  extent  he  acknowledges 
a  delivery  to  himself  of  seisin  and  possession, 
makes  a  virtual  admission  that  he  enters  un- 
der the  execution  debtor,  and  he  is  bound 
by  the  admissions  of  such  debtor  as  to  the  q*jan- 
tity  of  his  estate.    Adams  v.  French,  2  N.  Hamp. 

451.  In  New  Hampshire,  an  execution  issuing 
against  the  goods  and  estate  of  a  person  de- 
ceased, in  the  hands  of  his  executor  or  adminis- 
trator, may  be  extended  upon  lands  which  were 
of  the  deceased.  Mead  v.  Harvey^  2  N.  Hamp^ 
341. 

452.  Where  a  creditor  causes  his  execution  to  be 
extended  upon  lands  of  his  debtor,  and  the  ap  • 
praisers  in  valuing  the  lands,  by  mistake,  esti- 
mate them  at  less  than  their  value,  the  debtor 
has  no  remedv  to  correct  the  mistake,  but  by  re- 
deeming the  lands.  Horn  v.  Swett,  2  N.  Hamp. 
301. 

453.  In  New  Hampshire  it  is  held,  that  a  store 
will  pass  by  the  extent  of  an  execution,  and 
need  not  be  sold  as  personal  property.  Mills 
V.  Peirce,  2  N.  Hamp.  9. 

454.  A  judgment  was  recovered  against  A,  B, 
and  C,  and  an  execution  upon  the  judgment 
was  extended  upon  the  land  of  B.  In  the  exe- 
cution, the  judgment  was  well  described,  but  it 
did  not  run  against  the  estate  of  the  one  whose 
land  was  seised.  Held,  that  the  execution  being 
amendable,  the  land  passed  by  the  extent.  Morse 
V.  Dewey,  3  N.  Hamp.  535. 

455.  where  an  execution,  issuing  upoh  a  judg^ 
ment  against  an  administrator,  is  extended  upon 
real  estate  which  was  of  the  intestate,  the  ad- 
mlhistrator  must  be  notified   to  choose  an  ap- 

R raiser,  and  not  the  heirs.  Daniels  v.  Ellison,  3 
i.  Hamp.  279.  Where,  in  such  a  case,  the 
sheriff  returned  in  an  extent  that  such  admin- 
istrator refused  to  appoint  an  appraiser,  it  was 
held,  that  a  refbsal  ex  vi  termini  imported  no- 
tice, and  that  the  return  need  not  allege  no- 
tice, ib. 

456.  An  execution,  against  one  holding  lands 
as  a  tenant  in  common,  cannot  be  extended  on 
a  part  of  the  land  so  holden,  by  metes  and 
bounds.    French  v.  Lnnd,  1  N.  Hamp.  42. 

457.  By  the  laws  of  New  Hampshire,  where  an 
execution  is  extended  upon  land,  it  must  ap- 
pear from  the  sheriff*s  return  that  the  appraisers 
are  resident  in  the  county  where  the  land  is ; 
otherwise,  nothing  will  pass  by  the  extent.  It  is 
not  sufficient,  in  such  cases,  that  the  return 
stairs  the  appraisers  to  be  «*  freeholders  in  the 
county."     Simpson  v.  Coe,  3  N.  Hamp.  65. 

458.  The  validity  of  an  extent  upon  land  is 
not  affected  by  the  fact  that  the  sheriff  has 
charged  illegal  fees,  which  a  portion  of  the  land 
went  to  satisfy.  Bumham  v.  Aiken,  6  N.  Hamp. 
306. 

459.  Under  the  New  Hampshire  statute,  noth- 
ing will  pass  by  an  extent  of  an  execution 
upon  fand,  unless  the  execution,  with  the  doings 
of  the  officer,  is  returned  to  the  court  ft-om  which 
the  execution  issued,  so  that  the  extent  may  be- 
come a  matter  of  record  there.  Rand  v.  Had- 
lock,  6  N.  Hamp.  514. 

460.  An  extent  may  well  be  of  a  chamber  in  a 
house  or  store,  with  a  right  of  ingress  and  egress 
by  an  outer  door,  entry,  and  staircase.  Buck  v. 
Hardy,  6  Oreenl.  162. 

461.  If  a  creditor  extend  his  execution  on  land 
mortgaged  for  more  thaa  \U  vaivey  he  aol  in  iiiot 
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kBowinff  the  existenee  of  the  mortage,  though 
it  had  been  long  on  record,  he  may  have  an 
alias  execution,  and  satisfaction  out  of  other 
estate  of  the  debtor ;  the  case  being  within  the 
meaning  of  the  statute  "of  Maine  of  1883,  c.  210. 
Steward  ▼.  AUtn^  5  Green  1.  103. 

463.  If  the  judgment  debtor  is  not  in  the 
county,  it  is  sufficient  if  the  officer,  who  is  about 
to  extend  an  execution  on  his  lands,  should 
leave  notice  at  his  last  and  usual  place  of  abode. 
But  whether  any  notice  in  that  ease  is  necessa- 
ry,  qunre.  Buck  r.  Hardy,  6  Oreenl.  163.  Six 
hours*  notice  to  the  judgment  debtor,  of  an  ex- 
tent about  to  be  made  on  his  lands,  was  held 
sufficient,  he  Uving  within  a  quarter  6f  a  mile 
of  the  premises,  ib. 

463.  If  the  sheriff's  return  of  an  extent  on 
land  have  no  date,  it  will  be  presumed  to  refer 
to  the  date  of  the  appraisement.  Oarham  v. 
Blazo,  2  Greenl.  233. 

464.  If,  in  the  return  of  an  extent,  the  land  be 
described  with  such  certainty  that  there  could 
be  no  mistake  as  to  its  location,  it  is  enough. 
Buck  y.  Uardtf,  6  Greenl.  163. 

465.  The  time  of  returning  into  the  clerk's 
office  an  execution,  extended  on  land,  is  not  ma- 
teria], if  it  has  been  recorded  in  the  registry  of 
deeds  within  three  months  after  the  extent. 
Emerson  v.  TotoU,  5  Greenl.  197. 

466.  It  is  essential  to  the  validity  of  the  re. 
turn  of  an  extent,  that  it  should  show  that  the 
debtor  was  duly  notified  to  choose  an  appraiser. 
Means  v.  Osgood,  7  Greenl.  146.  If  it  does  not, 
the  officer  will  not  be  permitted  to  amend  it,  if 
a  third  person  has  in  the  mean  time  acquired  a 
vested  right  in  the  land.  ib. 

467.  Whether  the  tenant  in  a  writ  of  entry, 
whose  title  has  been  found  fraudulent  and  void 
as  against  the  creditors  of  his  grantor,  the  de- 
mandant being  one,  can  be  admitted  to  take  ex- 
ceptions to  the  regularity  of  the  demandant's 
extent  on  the  premises,  qtuBre.  Buck  v.  Hardy, 
6  Greenl.  163. 

468.  Where  an  execution  has  been  extended 
on  two  or  more  parcels  of  land,  the  debtor  is  not 
entitled  to  redeem  one  of  them  alone,  without 
the  others,  even  though  its  value  is  separate- 
ly stated  in  the  certificate  of  the  appraisers. 
Jross  V.  Stickney,  5  Greenl.  390.  Where  a  judg- 
ment debtor,  whose  land  has  been  taken  by  ex- 
tent, having  tendered  the  money  within  the 
year,  brings  his  writ  of  entry  for  the  land,  pur- 
suant to  Stat.  1821,  c.  60,  §  30,  it  is  sufficient 
that  the  money  be  produced  and  lod^red  in  court 
at  any  time  before  the  rendition  of  judgment. 
ib. 

469.  If  a  judgment  creditor  extend  his  execu- 
tion on  land  mortgaged  for  the  same  debt,  and 
Che  debtor  neglect  to  redeem  for  the  space  of  a 
year  after  the  extent,  the  estate  is  absolute  in 
the  creditor,  notwithstanding  the  mortgage. 
Porter  v.  King,  1  'Greenl.  2§7. 

470.  Where  a  sheriff  made  an  extent  on  the 
same  parcel  of  land  under  two  writs  of  execu- 
tion for  and  af  ainst  the  same  parties,  returning 
that  **  to  satisi^  this  and  one  other  execution  be- 
tween the  same  parties  he  had  extended  on  a  cer- 
tain parcel  of  land,**  describing  it,  it  was  held 
sufficient,  and  that  he  need  not  levy  on  each  exe- 
cution separately,  and  describe  in  each  return 
distinct  boundaries.  Baldunn  v.  Foot,  1  Tyler,  14. 

471.  The  extent  of  an  execution  on  real  es- 
tate is  not  void  by  reason  of  the  officer's  taxing, 
and  causing  to  be  satisfied  in  the  extent,  fees 
anaathorized  by  law  Stwdivant  v.  Frothing- 
Aam,  t  Fairf  100. 


473.  In  extending  an  execution  upon  the  real 
estate  of  one  who  is  tenant  by  the  curtesy  merely, 
it  is  not  necessary  that  it  should  be  by  metes 
and  bounds,  but  it  may  be  on  the  rents  and 
profits.  Vt. 

473.  An  execution  debtor  may  maintain  an 
action  against  an  officer  to  recover  back  fees 
illegally  taken  in  the  extent  of  an  execution 
upon  real  estate,  ib. 

474.  On  an  execution  extended  on  real  estate, 
return  must  be  made  within  the  life  of  the  exe* 
cution,  or  the  whole  proceeding  is  avoided.  Hall 
V.  Hall,  5  Verm.  304. 

(b.)    Appraisers  atuL  Appraisement. 

475.  It  is  not  necessary  that  appraisers  go 
upon  the  land  appraised  ;  but  if  they  view  it^  it 
is  sufficient.  Band  v.  Bond,  3  Pick.  383.  i/m*. 
maU  V.  BasseU,  2  Pick.  564. 

476.  All  the  appraisers  must  certify  the  ap- 
praisement, or,  if  but  two  certify,  a  sufficient 
reason  must  be  given  why  the  other  does  not; 
otherwise,  the  levy  wiU  be  void.  Wkitmmn  v. 
Ty^r,  8Mass.  284. 

477.  If  an  execution  against  two  persons  be 
levied  on  lands  of  which  hoth  are  seised,  an  ap- 
pointment of  an  appraiser  by  either  of  them  is 
sufficient ;  for  if  they  a^ree,  it  is  the  appoint- 
ment of  both ;  if  they  disagree,  the  sheriff  must 
appoint.  Herring  v.  PoUey,  8  Mass.  113.  If 
but  one  of  the  debtors  be  seised,  an  appointment 
by  him  is  sufficient,  ib.  But  if  one  debtor  only 
be  seized,  an  appointment  by  the  other  debtor 
would  not  be  good  against  the  first  debtor.  But 
it  would  be  ffood  against  any  one  who  did  not 
derive  his  title  from  him.  ib. 

478.  Where  an  execution,  to  which  a  town  is 
a  party,  is  extended  on  lands,  the  appraisers  caa- 
not  be  chosen  fVom  the  inhabitants  of  such  town, 
as  they  would  not  be  disinterested  persons  with> 
in  the  statute.  Boston  v.  Tilestan,  11  Mass. 
468. 

479.  Where  an  execution  is  levied  on  real 
estate,  it  must  appear  in  the  officer's  return  by 
whom  the  appraisers  were  chosen ;  otherwise, 
the  levy  is  void.    AUen  v.   Thayer,  17  Mass 
399. 

480.  Where  the  only  objection  made  to  a  levy 
was,  that  but  two  of  the  appraisers  had  subscribed 
the  certificate  of  appraisement,  which  was  made 
a  part  of  the  return,  and  it  appeared  that  these 
appraisers  were  duly  appointed  and  sworn,  and 
that  the  appraiser  who  did  not  sign  the  ceitificata 
had  acted  nnder  his  appointment,  it  wss  held, 
that  the  levy  was  valid.  Barrett^  v.  Porter,  14 
Mass.  143. 

481.  Where  a  justice  of  tlie  peace  certified, 
on  the  back  of  an  execution  which  had  been 
extended  on  real  estate,  that  B.  D.  was  sworn 
faithfully  and  impartially  to  appraise,  and  the 
sheriff  returned  that  he  had  caused  £.  D.  to  be 
sworn ;  held,  that  such  defect  was  not  fatal, 
such  certificates  not  beinr  now  essential.  WU-^ 
Hams  V.  Amory,  14  Mass.  SO. 

482.  If  it  appear  by  the  tetom  of  the  officer 
that  the  appraisers  were  dulv  swore,  thoufh 
there  be  no  certificate  of  the  laot  by  the  magis- 
trate who  administered  the  oath,  the  ievy  will 
be  valid,  if  there  be  no  other  objection.  Bsamard 
V.  Fisher,  7  Mass.  71. 

483.  If  an  officer  return  that  he  has  appointed 
two  of  the  three  appraisers,  without  also  return- 
ing that  the  debtor  refused  or  neglected  to  choose 
ones  the  levy  will  be  void.  Eddy  v.  Knapt-2 
Mass.  154.     Whitman  v.  Tyler,  8  ib.  384. 

484.  If  appraisers  deduct,  firom  the  valve  of 
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land  leyied  on,  the  amount  of  a  preTiotw  attach- 
ment on  the  same  land,  in  a  suit  pending  in 
court  at  the  time  of  th'ie  levy,  considering  such 
attachment  as  an  incumbrance  on  the  land,  the 
leTy  will  be  Toid.    Barnard  v.  Fisher ,  7  Mass.  71 . 

485.  Where  an  execution  is  levied  on  land 
which  is  so  situated  that  no  access  can  be  had 
to  it  but  over  other  lands  of  the  judgrment  debtor's, 
the  appraisers  may  give  the  creditor  a  right  of 
passage  over  the  other  lands  of  the  debtor  not 
set  off;  for  such  power,  though  not  expressly 
given  by  statute,  is  essential  to  the  execution  of 
the  levy  which  the  statute  directs.  Taylor  v. 
Tawnsendy  8  Mass.  411. 

486.  Where  only  two  appraisers  signed  the 
certificate  of  appraisement,  and  the  other  did 
not  sign  it  because  he  did  not  agree  to  it,  the 
levy  was  held  valid.  Moffii  v.  JaquinSf  2  Pick. 
331. 

487.  Where  a  person  who  had,  as  adminis- 
trator,  attached  real  estate,  was  appointed  by 
the  debtor  to  appraise  the  same,  when  set  off  on 
the  execution  of  a  previously  attaching  cred- 
itor, it  was  held,  that  neither  the  debtor,  nor 
subsequently  attaching  creditors,  could  object 
that  he  was  interested.  Cutting  v.  Rockwoodf 
2  Pick.  443. 

488.  If  an  execution  in  favor  of  a  spendthrift 
be  levied  on  land,  the  guardian  may  appoint  an 
appraiser.     Bond  v.  Bond,  2  Pick.  382. 

489.  If  several  parcels  of  land  be  levied  on, 
it  will  not  be  necessary  to  make  a  separate 
appraisement  of  each  lot,  but  the  whole  ma^ 
be  appraised  by  one  estimate,  without  speci- 
fying the  separate  value  of  each  parcel,  ib,  Bar- 
nard V.  Fisher,  7  Mass.  71. 

490.  If  the  appraisers  be  justices  of  the  peace, 
they  may  administer  the  oath  to  each  other ;  or 
the  judgment  debtor,  if  a  magistrate,  mav  ad- 
minister the  oath  to  them,  and  this  shall  not 
avoid  the  levy.  ib. 

491.  Where  different  parcels  of  real  estate 
are  taken  to  satisfy  an  execution,  a  distinct  set 
of  appraisers  may  be  chosen  to  appraise  each 
parcel.     Boylston  v.  Carver,  11  Mass.  515. 

492.  Where  the  officer  had  selected  two  of  the 
appraisers,  one  ex  officio,  and  one  in  behalf  of 
the  debtor,  without  certifying  that  the  debtor 
had  refused  to  appoint,  or  assigning  any  other 
reason,  the  levy  was  held  to  be  void.  Whitman 
V.  Tyler,  8  Mass.  284. 

493.  Where  but  two  of  three  appraisers,  who 
had  been  appointed  and  sworn,  subscribed  the 
appraisement  of  the  premises  extended  upon, 
and  no  reason  was  given  why  the  third  did  not 
subsr^ribe,  and  it  did  not  appear  whether  he  was 
pr«»sent  at  the  appraisement,  the  levy  was  held 
insufficient  and  void.  ib. 

494.  Where  an  execution  is  levied  on  real 
estate,  the  officer  is  bound  to  notify  the  debtor, 
that  he  may  choose  an  appraiser ;  and  it  must 
appear  substantially  in  the  officer's  return  that 
he  has  given  such  notice.  Blanchard  v.  Brooks, 
12  Pick.  47.  A  return  that  the  debtor  neglected 
to  choose  an  appraiser  is  sufficient,  because  it 
implies  that  he  had  notice,  ib, 

495.  The  oath  to  be  administered  to  an  ap- 
praiser upon  an  extent  on  an  execution,  is  to  be 
u  that  form  which  he  thinks  will  bind  his  con- 
science most,  and  a  return  upon  an  extent  is 
sufficient,  which  states  that  one  of  the  appraisers 
made  "  solemn  affirmation."  Cooper  v.  Bisbee, 
4  N.  Hamp.  329. 

496.  Under  the  law  of  New  Hampshire,  with 
regard  to  levying  executions  upon  real  estate, 
where  the  debtor  cannot  be  found,  the  sheriff  is 


authorized  to  appoint  an  appraiser  for  the  debtor 
Parrish  v.  Harriman,  3  N.  Hamp.  317. 

497.  In  New  Hampshire,  an  attorney  who  has 
conducted  the  suit  is  a  competent  appraiser  of 
land  extended  upon  by  the  execution,  if  he  is  a 
*<  reputable  freeholder.*'  Porter  v.  Bean,  1  N. 
Hamp.  362.  So,  also,  he  may  swear  the  ap- 
praisers. iJb.  note. 

498.  On  a  levy  upon  an  execution,  the  cred- 
itor appointed  one  appraiser,  and  the  execution 
debtor  neglecting  to  appoint  any,  the  justice 
appointed  the  ouier  two,  one  of  whom  was  an 
uncle  to  the  plaintiff's  wife.  It  did  not  appear 
that  anv  oath  was  administered  to  the  appraisers. 
Held,  that  the  title  acquired  by  such  levy  was 
not  good.     Tweedy  v.  Picket,  1  Day,  109. 

4^.  In  an  extent,  the  appraisers  were  de- 
scribed as  **  indifferent,  discreet  men,  freeholders 
of  said  county."  It  was  held,  that  these  terms 
did  not  show  that  the  appraisers  were  residents 
in  the  county,  as  the  statute  required,  and  that 
nothing  passed  by  the  extent.  Riz  v.  Johnson^ 
5  N.  Hamp.  520. 

500.  Where  it  appears,  in  a  levy  upon  land, 
that  the  debtor  chose  an  appraiser,  the  title  is 
good,  although  it  doth  not  appear,  in  the  officer's 
return,  that  ne  made  a  previous  demand  of  the 
money.     Beach  v.  Camp,  1  Root,  241. 

501.  In  Connecticut,  the  appraisers  of  land 
taken  by  execution  must  all  be  freeholders  of 
the  town  in  which  the  land  lies,  and  the  agree- 
ment of  the  parties  cannot  alter  the  law.  Chap^ 
mon  V.  Chriffin,  ib.  196. 

502.  Under  the  Connecticut  statute,  by  the 
'*next  justice,"  to  be  applied  to,  to  appoint  an 
appraiser,  is  not  meant  strictly  the  nearest,  but 
some  one  in  the  town  where  the  land  lies. 
Cheesborough  v.  Clark,  1  Root,  141. 

503.  Where  an  execution  against  several 
debtors  is  extended  upon  land  of  which  they 
are  severally  seized,  tiie  lands  of  each  debtor 
must  be  separately  appraised;  otherwise,  the 
extent  will  be  void.  Bumkam  v.  Aiken,  6 
N.  Hamp.  306. 

504.  Under  the  New  Hampshire  statute,  m 
relation  to  extents  upon  execution,  the  debtor, 
if  residing  in  the  county,  must  have  an  opportu- 
nity to  appoint  an  appraiser,  ib. 

505.  A  nephew  by  marriage  to  one  of  the 
parties  is  not  an  **  indifferent  '*  appraiser  of 
land  under  alevy,  within  the  meaning  of  the 
Connecticut  statute  \  and  the  levy  is  voio,  though 
such  appraiser  was  appointed  by  a  justice  of  the 
peace.     Fox  v.  Hills,  1  Conn.  Se95. 

506.  An  officer  certified,  in  the  body  of  his  re- 
turn, that  the  appraisers  were  freeholders  of  the 
town  where  the  land  lay,  and  that  they  had 
been  appointed  and  sworn  according  to  law ;  and 
annexed  a  certificate  of  the  appraisers,  which  he 
returned  with  the  execution,  stating  that  they 
were  indifferent  freeholders.  It  was  held,  that 
the  officer  thereby  adopted  ^e  certificate,  and 
made  their  averment  his  own ;  and  that  it  thus 
sufficiently  appeared  that  the  appraisers  were 
indifferent  freenolders.  Booth  v.  Booth,  7  Conn. 
350. 

507.  A  levy,  under  an  execution,  is  void  in 
Connecticut,  where  one  of  the  appraisers  is 
tenant  to  the  execution  debtor,  although  such 
person  is  appointed  appraiser  by  agreement  of 
the  parties.    Mitchell  v.  Kirtland,  ib.  229. 

508.  An  execution  for  |^2,  was  levied  on 
19  acres  of  land,  with  buildings  standing  there- 
on. The  land  and  buildings  were  appraised 
separately,  the  former  at  ^30  per  acre,  and  the 
latter  at  (270.    The  officer,  by  direction  of  the 
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creditor,  then  set  off  the  huildtngrg,  and  a  quantity 
of  land,  sufficient,  with  the  buildings,  to  cover  the 
debt,  and  it  appeared  by  the  verdict  of  the  jury 
that  these  proceedings  were  not  had  with  a 
fraudulent  intent.  It  was  held,  that  the  title  of 
the  creditor,  under  such  levy,  was  valid.  Benja- 
win  V.  HfUhawayy  3  Conn.  528. 

509.  The  return  of  the  officer,  that  the  ap- 
praisers were'  indifferent  freeholders,  is  sufficient, 
with  a  certificate  to  that  effect  from  the  justice 
who  appointed  them.  Pendleton  v.  Button,  3 
ib.  406.  And  in  such  case,  where  the  return  of 
the  officer  stated,  after  having  named  the  ap- 
praisers, that  **the  aforesaid  three  indifferent 
freeholders  "  appraised  the  land,  it  is  a  sufficient 
return  of  the  ftict  that  they  were  indifferent  free- 
holders, ib. 

510.  The  absence  of  a  party  from  the  state  is, 
vrima  fade,  sufficient  to  dispense  with  notice  to 
nim  to  choose  appraisers,  under  the  Connecticut 
statute,  and  the  justice  may  proceed  to  make 
the  appointment  K>r  him.  ib. 

511.  It  is  not  legally  requisite  that  appraisers 
should  eo  upon  the  land,  if  they  can  appraise  it 
by  viewing  it.  t6. 

512.  The  return  of  an  officer,  who  had  levied 
an  execution  on  land,  stated,  that  he  applied 
to  a  justice  of  the  peace  to  appoint  two  aisin- 
terested  fVeeholders  as  appraisers  ;  and  both  the 
return,  and  the  certificate  of  the  justice  appended 
to  it,  stated  that  he  appointed  A  and  B  free- 
holders. It  was  held,  that  it  did  not  sufficientlv 
appear  that  the  appraisers  were  >*  indifferent 
or  «*  disinterested "  freeholders,  and  that  the 
levy  was  ineffectual  to  transfer  a  title.  Fiteh  v. 
Smithy  9  Conn.  42. 

513.  In  Connecticut,  no  formalitv  is  required 
in  the  certificate  of  appraisers  of  land.  Any 
memorandum  in  writing  under  their  hands,  giv- 
ing the  officer  correct  information  of  the  esti- 
mated value,  is  sufficient.  Puk  v.  fVaUace,  9 
Conn.  453. 

514.  The  extent  of  an  execution  on  real  estate 
cannot  be  considered  as  commenced  till  the  ap- 
praisers are  sworn,  ^llen  v.  Tke  Portland  Stage 
Co.  8  Oreenl.  207.  Whether  it  can  be  said  to 
be  commenced  before  the  land  is  shown  to  the 
appraisers,  dubitatur.  ib.  Therefore,  where  an 
appraiser  ^as  chosen  by  the  debtor's  attorney, 
and  the  debtor  died  before  either  of  the  ap- 
praisers was  sworn,  the  extent  was  for  this 
cause  held  void.   ib. 

515.  Where  a  judgment  debtor  was  out  of  the 
state  at  the  time  of  £e  extent  of  an  execution  on 
his  land,  the  appointment  of  an  appraiser  by  his 
wife  was  holden  valid.  Russell  v.  Hook,  4  Greenl. 
372. 

516.  If,  in  the  extent  of  an  execution  on  lands, 
it  nowhere  appears  that  the  person,  before  whom 
the  appraisers  were  sworn,  was  a  justice  of  the 
peace,  the  extent  is  bad.  Howard  v.  Turner,  6 
Greenl.  106.  But  this  may  be  amended  by 
stating  the  fact,  even  after  registry,  and  i>ending 
an  action  for  the  land,  if  the  riffhts  of  third  per- 
sons are  not  thereby  affected,  w. 

517.  If  there  are  inherent  defects  in  the  re- 
turn of  an  extent  oh  land,  or  if  the  land  is  ap- 
praised at  too  high  a  price,  the  creditor  may 
waive  the  extent  at  any  time  before  acceptance 
of  the  land.     Oorham  v  Blazo,  2  Oreenl.  232. 

518.  A  deputv  sheriff,  holding  a  commission 
of  the  peace,  and  extending  an  execution  on  real 
estate,  cannot  lawfully  administer  the  oath  to 
the  appraisers.     Bamford  v.  Melvin,  7  ib.  14. 

519.  A  person  subject  to  an  overseer,  under 
Ike  Conneoticiit  statutes,  ed.  1808,  p.  384,  is  ca- 
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pable  of  appointing  appraisers  of  land,  on  which 
an  execution  against  him  has  been  levied, 
without  the  assent  of  his  overseer.  StroTig  v. 
Birekard,  5  Conn.  357« 

520.  Under  the  Connecticut  revised  statutes, 
it  is  absolutely  necessary  that  the  appraisement 
be  in  writing,  signed  by  the  appraisers,  and  de- 
livered tn  the  omcer  before  the  property  is  set 
off ;  and  the  return  of  the  officer  must  state  ex- 
pressly, or  show  by  necessary  inference,  without 
the  aid  of  parol  evidence,  that  those  require* 
ments  have  been  complied  with.  Metealf  v.  GU' 
lett,  5  Conn.  400. 

521.  Where  the  execution  debtor  refbsed  to 
choose  an  appraiser,  and  the  creditor,  without 
the  concurrence  of  the  debtor,  appointed  the  three 
appraisers  ;  and  the  officer  thereupon  proceeded 
to  set  off  the  land  levied  upon,  and  stated  in  his 
return  that  the  appraisers  were  mutually  agreed 
on  by  the  creditor  and  the  debtor ;  it  was  neld, 
in  an  action  of  ejectment  for  the  land,  brought 
by  devisees  of  the  creditor  agaiilst  the  debtor, 
that  these  'facts  evinced  a  fraudulent  combina* 
tion  between  the  creditor  and  the  officer,  by 
reason  of  which,  the  creditor  acquired  no  title  to 
the  land.     Watson  v.  Watson,  6  Conn.  334. 

522.  Where  an  execution  against  the  owner 
of  an  equity  of  redemption  is  levied  on  the  land, 
it  must  appear  in  the  return  that  the  appraisers 
excluded  the  mortgage  from  their  consideration 
in  making  the  appraisal.  Litchfield  v.  Cunnmg" 
ham,  15  Pick.  23. 

523.  An  execution  being  levied  on  80  acres 
of  land,  the  appraisers  appraised  22  acres  of  it 
at  $15  per  acre,  and  made  a  certificate  thereof, 
specifving  the  quantity  and  boundaries,  which 
they  delivered  to  the  creditor,  in  the  presence  of 
the  officer.  Shortly  afterwards,  at  the  request 
of  the  creditor,  and  without  the  knowledge  of 
the  officer,  or  of  the  debtor,  they  again  reviewed 
the  land  so  levied  on,  and  appraised  the  reouisite 
quantity  thereof,  having  diferent  boundaries,  at 
$11  Si8  cents  per  acre  ;  and  delivered  a  certifi- 
cate of  the  latter  appraisal  to  the  officer,  by 
whom  the  land  so  appraised  was  set  off,  without 
any  new  levy.  Held,  that  in  the  absence  of 
fraud  or  corruption,  the  proceeding  was  legal, 
and  effected  a  transfer  of  the  title.  BiU  v. 
Pratt,  5  Conn.  123. 

524.  Under  the  statute  of  Ohio,  land  sold  by 
the  sheriff  under  an  execution  must  be  ap- 
praised, and  the  appraisers  sworn,  or  the  sale  is 
void.  Patrick  v.  Oosterout,  1  Ham.  27.  But, 
see  ^Uen  v.  Parish,  3  Ham.  190. 

525.  Where  the  return  did  not  state  that  the 
appraisers  lived  in  the  town  where  the  land 
levied  on  lay,  but  followed  Chipman's  form,  it 
was  sustained.     Seymour  v.  Beach,  4  Verm.  493. 

(c.)     Of  Returning  and  Recording. 

526.  Prima  facie  evidence  of  the  falsity  of  a 
sheriff's  return,  is  sufficient  to  put  him  upon  the 
proof  of  its  correctness.  Magno  v.  Seymouf,  5 
Wend.  309. 

527.  A  sheriff  may  amend  his  return  upon  an 
execution  at  any  time,  to  make  it  true ;  and  the 
amendment  will  relate  back  to  protect  a  pur 
chaser.     Brandon  v.  Snows,  2  Stew.  255. 

528.  Where  the  officer's  return  on  anexeeution 
stated  that,  the  debtor  refusing  to  choose  an  ap- 
praiser, two  were  appointed  by  the  officer  him- 
self;  held,  that  this  was  equivalent  to  a  state 
ment  that  the  debtor  was  notified  to  choose 
Sturdivant  v.  Sweetser,  3  Fairf.  520. 

529.  Quashing  a  sheriff's  return,  on  an  ezeen 
tion,  that  he  has  sold  the  property  on  aoredit,  and 
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Uk«n  bond  for  the  payment  of  the  purchase 
money,  does  not,  per  st^  set  aside  the  sale,  or 

Jtnash  the  bond ;  especially  where  the  court  re- 
used to  make  any  further  order  setting  aside 
the  sale.     Sehobee  y.  Dedman,  2  Litt.  116. 

530.  No  subsequent  execution  can  issue  until 
the  preceding  one  be  regularly  returned.  If  a 
jji.fa.  and  b,  ca.  sa,  be  taken  out  together,  both 
must  be  returned  before  another  can  issue. 
JenJdns  y.  Mayranty  3  M'Cord.  560. 

531.  The  return  of  an  officer  on  an  execution, 
that,  **  after  advertising  as  the  law  directs,"  he 
had  sold  the  debtor's  right  in  equity  of  redeem- 
ing certain  lands,  is  not  sufficient  to  pass  such 
riffht  to  the  purchaser.  Davis  v.  Maynard,  9 
Mass.  242. 

532.  If  the  return  to  tkjUriJueias  does  not  set 
out-  the  name  of  the  purchaser,  and  there  is  no 
description  of  the  property  sold,  it  might,  per- 
haps, be  set  aside  on  motion ;  but  it  is  not  the 
return  which  gires  title  to  the  purchaser,  but 
the  sale.     Barney  v.  Patterson^  6  Har.  A  J.  182. 

533.  It  is  the  duty  of  an  officer  in  Vermont, 
levying  on  real  estate,  to  procure  the  return  to 
be  recorded  in  the  office  of  the  clerk  of  the 
court  and  of  the  town  where  the  land  lies.  Hulh 
bard  Y.  Dewey ^  2  Aik.  312. 

534.  A  sheriff  should  state  in  his  return  of  an 
execution,  the  very  day  he  commenced  the  ex- 
tent ;  and  a  return  that  he  commenced  the  extent 
within  30  days  after  judgment  was  held  insuffi- 
cient to  show  an  extent  within  30  days  after  judg- 
ment.    Co&per  y.  Bisbee,  4  N.  Hamp.  329. 

535.  By  the  law  of  New  Hampshire,  it  is  a 
sufficient  return  of  an  extent  on  an  execution, 
if  the  officer  state  that  he  chose  two  of  the 
appraisers,  the  debtor  not  being  within  the  state, 
nor  within  his  knowledge ;  nor  need  he  state 
that  one  of  the  appraisers  was  chosen  for  the 
debtor,  ib.  So,  the  return  is  sufficient,  if  it  state 
that  one  of  the  creditors,  where  there  are  several, 
appointed  an  appraiser,  ib. 

536.  An  officer's  return  of  an  execution  sale 
b  not  invalidated  by  an  omission  of  the  place 
of  sale ;  it  will  be  presumed  that  the  advertise- 
ment returned  as  made  was  legal  in  this  point ; 
especially  if  it  appear  dehors  that  both  parties  at- 
tended, Imd  there  was  an  adjournment  of  the 
sale.     Beattie  v.  Rabbin,  2  Verm.  181. 

537.  Return  on  a  levy  on  real  estate  is  con- 
clusive upon  the  parties  and  all  claiming  under 
them.     Stevens  v.  Broton,  3  Verm.  420. 

538.  If  the  return  on  an  execution  state  that 
A,  B,  A^  C,  were  the  appraisers  of  the  land 
levied  on,  when,  in  fact.  A,  B,  A  D,  were  the 
appraisers,  and  signed  the  appraisement,  the  levy 
is  void.  Ay«  v.  Drake,  9  rick.  35.  The  levy 
of  an  execution  on  an  undivided  half  of  a  farm, 
as  the  property  of  A,  is  void.  ib. 

539.  Return  of  levy  on  real  estate  made  ac- 
cording to  (*  Judge  Ghipman's  form,"  is  sufficient 
in  Vermont;  but  if  it  goes  into  particulars,  it 
must  contain  all  that  are  necessary  by  the  statute. 
A  defective  description  of  some  lots  does  not 
vitiate  a  levy  as  to  those  sufficiently  described, 
although  the  appraisal  given  is  of  all  the  lots 
in  gross,  except,  perhaps,  at  the  creditor's  elec- 
tion.    CUaveland  v.  Allen,  4  Verm.  176. 

540.  By  a  return  of  an  appraisal  as  «« at  its 
true  value,"  is  intended  its  value  at  the  time  of 
appraisal.  Demand  of  payment  at  debtor's 
house,  when  he  is  absent  from  the  state,  is  suf- 
ficient to  authorise  a  levy  on  land.  And  a  re- 
turn, unless  it  follow  the  generality  of  <*  Chip- 
man's  form,"  should  show  that  the  justice  of 
peaee  who  appointed  the  sppraisen  was  sucli  «n 


one  as  might  judge  between  the  parties  in  eivfl 
suits.     Dodge  v.  Prince,  A  Verm.  191. 

541.  In  Vermont,  return  of  a  levy  on  real 
estate  need  not  set  forth  the  previous  demand 
of  money,  and  neglect  of  debtor  to  turn  out 
personal  property.  And  quare  wheUier  a  mis- 
feasance  of  the  officer  in  coroplyinff  with  these 
prerequisites  would  vitiate  the  title  of  a  pur 
chaser  under  the  levy.  Return  that  the  apprais* 
ers  were  *^  mutually  appointed  by  the  parties" 
is  good.  Omission  of  an  important  word  will 
not  invalidate  a  return,  if  nothing  but  the  re- 
quired word  can  be  intended.  The  return's  not 
showing  the  means  by  which  the  appraisers  es- 
timated the  value  of  the  land,  whether  by  in- 
spection or  not,  does  not  invalidate  a  title  under 
the  levy ;  and  return  by  the  officer  that  he  ad- 
ministered the  oath  to  the  appraisers,  **  as  the 
law  directs,"  was  held  sufficient.  Nor  need  a 
seal  be  affixed  to  a  return  of  levv  on  land,  by  the 
statute.     Eastman  v.  Curtis,  4  Verm.  616. 

542.  The  return  of  the  levy  of  an  execution 
on  land  ought  to  be  so  specific  as  to  enable  the 
purchaser  to  ascertain  the  land  he  has  pur- 
chased with  certainty ;  but  this  defect  may  be 
supplied  by  parol  evidence.  Mathew  v.  TAeatp- 
sonf  3  Ham.  272. 

543.  A  return  of  *^no  goods  found  in  my 
county,"  by  a  coroner,  was  held  to  be  snbstan. 
tially  good,  though  informal ;  and  to  be  a  suffi- 
cient return  to  relieve  the  coroner  from  the 
penalty  prescribed  in  the  act  of  Tennessee 
of  1803,  c.  18,  for  the  non-return  of  process. 
PeehWs  case.  Peck.  196. 

544.  If  in  the  return  of  a  levy  on  real  estate, 
as  recorded  in  the  town  clerk's  office,  it  appear 
to  have  been  for  a  larger  amount  than  the  exe- 
cution, no  title  passes  by  such  levy  although  the 
return  on  the  original  execution  appears  to  be 
correct.  Such  record  would  only  be  notice  of  & 
void  levy,  and  purchasers  and  attaching  creditors 
might  so  consider  it,  it  not  being  the  record  re. 
quired  by  the  statute.  Sktnner  v.  MDaniel^  5 
Verm.  539. 

545.  Where  a  sheriff  took  property  on  an  exe- 
cution  before  the  return  day,  he  may  proceed  to 
sell  the  same  after  the  return    day.    Irvin  v 
Picket,  3  Bibb,  343. 

546.  The  declarations  of  the  plaintiff  in  au 
execution  attempted  to  be  shown  dormant,  are  not 
admissible  in  evidence  in  an  action  against  the 
sheriff  for  a  false  return  of  a  second  execution, 
where  it  is  not  shown  that  they  had  indemnified 
the  sheriff.     Bei^anUn  r  Smst4,  4  Wend.  332. 

547.  it  is  not  neoessary,  in  the  return  to  na 
execution  by  virtue  of  which  lands  have  been 
sold,  particularly  to  describe  the  land  sold ;  the 
identity  of  the  property  may  be  shown  by  parol. 
Jaekson  v.  Walker,  4  Wend.  462. 

548.  A  sheriff  who  levies  on  property,  and  re- 
turns nulla  bona,  assumes  the  responsibility  oi 
provin^^  property  out  of  the  defendant  in  the 
execution,  and  thus  supporting  his  return. 
Magne  v.  Seymottr,  5  Wend.  309. 

m9.  Where,  in  a  plea  of  justification,  a  joe- 
tice's  execution  is  described  as  returnable  in  90 
days,  and  the  execution  produced  is  returnable  in 
60  days,  the  variance  is  fatal,  and  the  exeeutaon 
will  not  be  received  in  evidence.  Toafr.  BaeU^ 
ly,  5  Wend.  276. 

550.  An  execution  on  a  justioe's  judgment,  in 
New  York,  for  a  sum  exceeding  $50,  ssade  re 
tumable  in  60  instead  of  90  days,  is  no  jusfifieer 
tion  to  a  constable  for  acts  done  by  him  nauder 
it.  t*. 

561.  An  .officer  who  kam  teUumtim  aa.a^  Ikal 
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he  hu  received  the  smoiint  of  the  executioii  in 
full,  will  not  be  allowed  to  impeach  the  return 
by  showing  that  he  had  received  notes,  not  in 
payment  of  the  execution,  but  for  indemnity 
upunst  a  threatened  prosecution  for  an  escape. 
Tatensend  t.  Olitiy  5  Wend.  207. 

558.  A  sheriff  may  return  a  ea.  sa.  (so  as  to 
charffs*  the  bail)  so  soon  as  he  is  satisfied  that 
th '  oeff  ndant  is  not  in  his  district  Saunders  ▼. 
Hugku,  2  Bailey,  604. 

&3.  Return  that  the  appraisers  were  **good 
and  lawful  freeholders,"  ^c,  imports  that  they 
were  **  disinterested  *'  as  required  by  statute. 
Chipman's  form  in  those  words  is  sufficient  in 
Vermont.  Day  r.  Roberts,  8  Verm.  417.  And 
see  Jildis  r.  Burdiek,  8  Verm.  SI. 

554.  Return  of  levy  on  real  estate,  that  the 
appraisers  were  "mutually  chosen  and  agreed 
on  by  the  parties,"  is  a  sufficient  compliance 
with  the  Vermont  statute ;  and  so,  that  they  were 
sworn  in  due  form  of  law.  Jlldis  y.  Burdiek, 
8  Verm.  23. 

555.  A  return  on  a  ca.  sa,  by  the  sheriff  was 
made  in  due  form  **  by  my  deputy,  J.  T.  Smart," 
dkc.  There  was  also  a  memorandum  on  the  ea. 
sa.  M  N.  £.  I.  per  Jackson."  The  sheriff  and 
Jackson  being  both  dead,  this  was  held  a  good 
and  sufficient  return,  although  J.  T.  Smart  testi- 
fied that  the  ea.  sa.  had  never  been  in  his  hands. 
Maikemsan  t.  Moots,  2  M'Cord,  315. 

556.  The  return  of  a  deputy  sheriff  on  an  execu- 
tion  is  sufficient.     VUlers  v.  Ford,  2  M'Gord,  144. 

557.  On  a  judgment  for  the  penalty  of  a  bond, 
payable  by  insUlment,  execution  was  issued 
and  returned  satisfied  for  idl  the  instalments, 
ereept  the  last,  before  that  became  due.  It  was 
held,  that  execution  might  issue  for  the  balance 
due,  without  a  scire  facias,  though  more  than 
a  Tear  had  elapsed  since  it  became  due.  Mayor, 
Aldermen,  and  Commonalty  of  city  of  Albany  y. 
Eoertron  and  Westerlo,  1  Cow.  36. 

558.  A  sheriff  may  be  permitted,  by  order  of 
court,  to  make  a  return  upon  an  execution,  or  to 
amend  it  according  to  the  truth  of  the  case,  at 
any  time  after  the  return  day.  Bullitt  v.  fVin^ 
stons^  1  Munf.  269.  And  where  no  return  has 
been  made,  parol  evidence  is  admissible  to  show 
that  such  writ  was  levied,    ib. 

559.  An  officer,  after  extending  an  execution 
on  real  estate,  stated  in  his  return  that  he  had 
caused  appraisers  to  be  sworn  to  appraise  such 
real  estate  as  should  be  shown  them,  '*  to  satisfy 
the  execution,  and  all  fees  and  charges ;  "  held, 
that  it  was  sufficient,  and  the  levy  not  voidable, 
though  the  magistrate  who  administered  the 
oath  omitted  the  words  ^'•aUfees  and  charges  "  in 
his  certificate.  Sturdivant  v.  Frothingham,  1 
Fairf.  100. 

560.  A  sheriff  may  advertise  a  sale  on  a  ffendi- 
Homi  erponas  before  the  return  day,  and  continue 
the  sale  by  adjournment  after.  M'Cormiek  v. 
Measen,  1  S.  &  R.  92. 

561.  The  following  charts,  embraced  in  an 
officer's  return  of  an  execution  levied  on  real  es- 
tate, vis.,  "  for  demand,  12  cents ;  for  levy, 
12  oents ;  for  time  spent  in  setting  bounds,  1  dol- 
lar; for  t^wn  clerk's  fees  for  recording,  1  dol- 
lar ;"  are  unauthorized  and  prohibited  by  law,  in 
Connecticut.     Beach  v   Walker,  6  Conn.  190. 

562.  A  judgment  debtor  is  not  discharged  by 
the  seizure  of  land  in  execution,  as  he  would  be 
by  the  seizure  of  his  goods ;  because  the  title  to 
the  land  is  not  changed  but  by  a  return  of  the 
officer,  showing  a  compliance  with  the  requisites 
of  law,  and  made  matter  of  record,  as  the  statutes 
nqnin.     Ckandlsr  v.  Furbish,  8  Greenl.  408. 


563.  It  is  essential  to  the  validity  of  the  retom 
of  an  extent,  that  it  should  show  that  the  debtor 
was  duly  notified  to  choose  an  appraiser.  Means 
V.  Osgood,  7  Greenl.  146.  If  it  does  not,  the 
officer  will  not  be  permitted  to  amend  it,  if  a 
third  person  has  in  the  mean  time  acquired  a 
vested  right  in  the  land,  ib, 

664.  It  is  not  necessary  that  an  execution, 
duly  served  on  chattels,  should  be  returned  to 
the  clerk  of  the  court,  to  enable  the  officer  to 
justify  a  taking  under  it     Toby  v.  Reed,  9  Conn 
216. 

565.  The  return  of  an  execution  stated  that 
**the  appraisers,  after  viewing  the  land,  de- 
scribed at  60  dollars  per  acre,  as  its  true  and  just 
value,  of  which  appraisal  said  appraisers  made 
and  delivered  a  certificate,"  dtc.  The  certificate 
of  the  appraisers,  appended  to  the  return,  stated, 
that  "  the  appraisers,  having  been  appointed 
and  sworn  to  appraise  the  land,  described  at  60 
dollars  per  acre,  as  the  true  and  just  value  there- 
of, to  be  set  off  on  execution : "  it  was  held, 
that  the  return,  by  a  necessary  implication, 
showed  an  appraisal  of  the  land ;  and  that  the 
proceedings,  being  in  other  respects  regular, 
were  effectual  to  transfer  the  title.  Peck  v.  Wal- 
lace, 9  Conn.  453. 

566.  An  officer's  return  on  an  execution  was 
dated  at  N.  L.,  and  stated  that,  at  N.  L.,  the  offi- 
cer made  demand,  and,  payment  being  refused, 
he  levied  upon  certain  goods,  posted  them  on 
the  public  sign-post  in  N.  L.,  and,  at  the  expi- 
ration of  2U  days,  sold  them  at  auction  at  a 
certain  store  in  Main  Street.  It  was  held,  (in 
Connecticut,)  that  it  appeared,  with  sufficient 
certainty,  that  the  goods  were  posted  and  sold  in 
the  society  in  which  they  were  taken,  and  that  it 
was  not  necessary  for  the  officer  to  set  out  in  the 
return  the  circumstances  which  authorized  a  sale 
at  a  place  other  than  the  sign-post,  and,  conse- 
quently, that  the  return  was  good.  Backus  v. 
Danforth,  10  Conn.  297. 

567.  Where  the  return  of  an  officer,  after  a 
levy  upon  land,  specified  only  the  quantity  of 
the  land,  without  pointing  out  its  location  or  de- 
scribing it  by  definite  boundaries,  it  was  held  not 
to  transfer  any  title  to  the  land.  Eeils  v.  Day,  4 
Conn.  95. 

568.  Where  the  return  of  an  officer  is  suscepti- 
ble of  diffisrent  meanings,  that  should  be  adopted 
which  is  most  conformable  to  his  legal  duty. 
Whittlesey  v.  Starr,  8  Conn.  134.  Where,  there- 
fore, it  appeared,  in  a  case  involving  the  validity 
of  a  levy  on  land,  that  the  creditor  and  debtor 
both  lived,  and  the  land  lay  in  the  town  of  D, 
and  the  officer  stated  in  his  return  that  the  next 
justice,  who  could  by  law  judge  between  the  par- 
ties, appointed  the  appraisers ;  it  was  held,  that  it 
must  be  intended  that  such  justice  was  of  the 
town  of  D,  and,  consequently,  that  the  levy  was 
valid,  ib. 

569.  In  a  levy  of  an  execution  on  real  estate, 
the  justice's  certificate  of  the  appointment  of  ap- 
praisers, and  the  appraisers'  certificate,  appended 
to  the  officer's  return,  are  not  part  of  his  doings, 
and  need  not  be  recorded,  isham  v.  Doumer,  8 
Conn.  282. 

570.  An  averment,  in  an  officer's  return,  that 
he  had  caused  the  execution  and  his  indorsement 
thereon  to  be  recorded  in  the  records  of  land  in 
the  town  of  C,  it  was  held,  that  it  was  equivalent 
to  an  averment  that  he  had  caused  them  to  be 
recorded  in  the  records  of  the  town  clerk  of  that 
town.  t^. 

571.  In  Connecticut,  to  effect  a  transfer  of 
title  to  land  by  levy  of  oxoentioa,  the  rtoordinf 
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of  the  execution,  with  the  officer's  indorsement 
thereon,  by  the  town  clerk,  and  the  return  of  it 
into  the  office  whence  it  issued,  are  indispensa- 
ble  requisites ;  nor  will  the  last  act  required  to 
be  done,  when  completed,  hare  relation  back  to 
the  leTy,  so  as  to  Test  the  title  from  that  time  in 
the  execution  creditor,  where  such  relation  back 
would  operate  to  the  prejudice  of  persons  who 
are  not  parties  or  privies  to  the  proceeding.  Coe 
T.  Stow,  8  Conn.  536.  Where,  therefore,  in  an 
action  for  contributipn  by  A  against  his  co-suretj 
B,  it  appeared  that,  at  the  commencement  of  the 
action,  the  land  of  A  had  been  levied  upon,  ap- 
praised, and  set  off  to  the  creditor,  but  that  the 
execution,  with  the  officer's  indorsement  upon 
it,  was  not  duly  recorded  in  the  town  clerk's 
offic3  and  returned  into  the  office  whence  it  is- 
Buei.|  until  after  the  commencement  of  such  ac- 
tion, it  was  held,  that  no  transfer  of  the  land  had 
been  effected,  and,  consequently,  that  A  had  no 
legal  claim  for  contribution,  ib. 

572.  In  Connecticut,  where  an  officer  levying 
an  execution  of  land,  in  March,.  1825,  omitted  to 
state  in  his  return  that  the  certificate  of  appraise- 
mcnt  was  delivered  to  him  before  he  set  off  the 
land,  it  was  held,  that  this  defect  was  cured  by 
the  act  of  May,  1825.  J^ortan  v.  PeUibone,  7 
Conn.  319. 

573.  An  officer  certified,  in  the  body  of  his  re- 
turn, that  the  appraisers  appraised  the  land  at  a 
certain  sum,  and  that  he,  thereupon,  set  off  the 
Isnd  to  the  creditor.  He  then  annexed  to  his  re- 
turn, below  his  signature,  the  certificate  of  the 
appraisers,  and  caused  the  whole  to  be  returned 
to  the  clerk's  office  and  recorded.  It  was  held, 
that,  by  &ir  and  necessary  implication,  such 
certificate  was  in  the  possession  of  the  officer 
before  he  set  off  the  land.  Booth  v.  Booth,  7 
Conn.  350. 

574.  An  omission  to  state  in  a  return  that  the 
justice  of  the  peace  who  appointed  an  appraiser 
*'  could  judge  between  the  parties,"  is  not  fa- 
tal. Ut. 

575.  The  return  stated,  that  the  right  and  title 
of  the  debtor,  in  the  land  levied  on,  was  ap- 
praised,  and  was  set  off  to  the  creditor;  it 
was  held,  that  the  land  was  well  set  off.  t^. 

576.  Where  the  officer  certified  in  his  return 
that  he  demanded  of  the  debtor  money,  goods,  or 
chattels,  to  satisfy  the  execution,  it  was  held,  in 
an  action  of  ejectment  against  the  debtor,  that  it 
sufficiently  appeared,  from  such  return,  that  per- 
sonal estate  could  not  be  found,  ib. 

577.  An  officer's  return,  upon  an  execution 
levied  upon  land,  that  the  appraisers  were  legal- 
ly appointed  and  sworn,  is  a  good  return,  though 
it  does  not  state  in  what  manner  they  were  ap- 
pointed.    Church  V.  RusseH^  2  Root,  434. 

578.  The  return  of  extent  of  an  execution 
upon  land  must  state  that  the  appraisers  are 
residents  in  the  county  ;  otherwise,  nothing  will 
pass  by  the  extent.  Libbty  v.  Copp,  3  N.  Hamp. 
45. 

579.  The  return  of  an  extent  on  land  is  not 
vitiated  by  the  officer's  certifjring  that  the  ap- 
praisers were  indijferent  and  discreet,  instead  of 
disinterested  and  discreet.  Lobdell  v.  Sturte- 
vant.    4  Pick.  243. 

580.  An  officer  returned  that  he  seized  land 
'in  October,  and  kept  uninterrupted  possession 

of  it  till  the  1st  of  January  following,  and  the 
execution  was  recorded  within  three  months 
thereafter.  The  court  considered  the  levy  to 
have  been  made  on  the  Ist  of  January,  and  that, 
as  there  had  been  no  attachment  or  conveyance 
afliecting  the  title,  between  October  and  January, 


the  recording  was  in  due  season.    BUmekard  r 
Brooks,  12  Pick.  47. 

581.  Where  an  officer  returned  that  he  haa 
levied  his  execution  on  the  **  westerly  half*'  of  a 
dwelling-house,  ^'  with  the  land  the  westerly 
half  of  said  house  stands  on,  and  a  part  of  the 

garden  back  of  the  said  house,  tlie  width  of  the 
ouse,"  to  a  bound  specified,  it  was  held  to  be 
a  levy  by  metes  and  bounds,  and  sufficiently 
definite  as  to  the  line  dividing  the  house.  Hedge 
V.  Drew,  12  Pick.  141. 

582.  Where  an  execution  is  returnable  in  three 
months,  it  may  be  served  at  any  time  on  the  last 
day  of  the  three  months.  Preseott  v.  Wright,  6 
Mass.  20. 

583.  An  execution  cannot  be  executed  after 
the  day  on  which  it  is  made  returnable,  ib. 
But  if  an  officer  have  commenced  the  service  of 
an  execution  at  any  time  before  the  day  on 
which  it  is  returnable,  he  may  complete  the  ser- 
vice after  the  return  day,  and  retain  the  execn- 
tion  to  indorse  such  service  thereon,  and  the 
whole  proceedings  will  relate  back  to  the  time 
when  the  service  commenced,  ib.  So,  if  an  offi- 
cer seize  lands  on  execution,  but  do  not  complete 
the  levy  for  several  days  afterwards,  the  whole 
proceedings,  after  the  seizure,  have  relation  to 
the  day  on  which  it  was  made,  and  the  officer 
may  date  his  return  as  of  that  day.  Heywood  t. 
Hildreth,  9  Mass.  393.  Waterhouse  v.  Waite,  11 
Mass.  207. 

584.  Where  an  execution  is  made  returnable 
to  a  court,  to  be  holden  on  a  certain  day,  it  may 
be  executed  at  any  time  on  that  day  while  the 
court  is  sitting,  but  not  after  it  has  adjourned. 
Preseott  v.  Wright,  6  Mass.  20. 

585.  Where  an  officer  returned  that  he  had 
delivered  seizin  of  **  5  acres  and  100  rods  of  land 
of  an  average  value,  lying  in  common  and  undi- 
vided with  J.  B.,  in  a  farm,  &c.,  containing  122 
acres,  and  an  equal  proportion  of  the  buildings 
thereon  standing,  the  said  farm  bounded,"  &c., 
the  extent  was  held  to  be  good,  and  to  give  the 
creditor  seizin  in  common  of  the  farm.  CvUvug 
V.  Rockwood,  2  Pick.  443.  Thus,  where  an  un- 
divided portion  of  the  land  of  which  the  judg- 
ment debtor's  father  died  seized  was  levied  on, 
and  was  not  described  in  the  reti  irn  of  the  ap- 
praisers and  sheriff,  as  required  I  v  statute,  but 
reference  was  made  instead  to  the  inventory  of 
said  estate,  the  levy  was  held  to  be  void.  Toto 
V.  Anderson,  9  Mass.  92.  Tet,  if  the  return  on 
an  execution  levied  on  real  estate  refer  to  deede 
of  the  same  estate  on  record,  in  which  deeds 
there  is  a  sufficient  description  by  metes  and 
bounds,  it  will  be  considered  a  setting  out  by 
metes  and  bounds  within  the  statute.  Boyistou 
V.  Carver,  11  ib.  515.  So,  if  an  execution  be  lev- 
ied on  lands,  and  the  appraisers  certify  their 
doings  on  the  execution,  and  describe  the  land 
levied  on  by  metes  and  bounds,fand  the  officer, 
in  his  return,  refer  to  the  appraisers'  certificate 
for  a  description  of  the  lands,  it  is  sufficient. 
Herring  v.  PoUey,  8  ib.  113. 

586.  An  officer,  who  levies  his  execution  on 
real  estate,  is  not  bound,  by  his  official  duty,  to 
procure  the  execution  and  levy  to  be  registered. 
Tobey  v.  Leonard,  15  ib.  200. 

587.  Where  an  execution  is  extended  on  land, 
the  title  of  the  debtor  is  not  complete  until  return 
is  made  of  the  extent  and  delivery  of  seizin. 
Ladd  V.  Blunt,  4  ib.  402.  But  if  it  have  been  re- 
turned,  though  after  the  return  day,  it  is  suffi. 
cient  evidence  of  title  in  the  creditor.  Preseott 
V.  PeUee,  3  Pick.  331. 

588.  If  an  officer  return  that  he  has  delivered 
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■eisin  of  the  land  leWed  on  to  the  creditor's  at- 
torney, naming  him,  it  is  nrima  fade  evidence 
that  he  was  attorney  for  that  parpoae.  Bait  y. 
BurnM^  9  Mass.  96.  Herring  r.  Polity^  8  ib. 
113.  And  the  creditor's  claiming  the  land,  by 
▼irtne  of  the  levy,  is  a  ratification  of  his  acts  as 
their  attorney.     Herring  ▼.  PoUey^  ib. 

589.  If  the  officer  return  that  he  has  delivered 
seizin  to  a  certain  person  as  agent,  without  call- 
ing him  attorney,  the  return  will  not  be,  for 
that  cause,  irregular.  PraU  v.  Putnam.  13  ib. 
361. 

590.  If  the  officer  return  that  he  has  delivered 
pcksseasion  to  the  creditor,  without  using  the  word 
seizin,  it  will  be  sufficient.  BoyUtan  v.  Carver, 
11  ib.  515. 

591.  If  an  execution,  levied  on  real  estate,  be 
returned  with  an  indorsement,  by  the  creditor  or 
his  attorney,  acknowledging  that  he  has  received 
seizin  from  the  officer,  it  is  sufficient  evidence 
that  legal  seizin  was  given,  though  the  officer 
omit  to  return  to  that  effisct.  Pond  v.  Pond,  14 
ib.  403. 

592.  Where  ^oods  sufficient  to  discharge  the 
judgment  are  seized  on  a  fieri  facias,  the  debtor 
IS  discharged,  even  if  the  sheriff  waste  the  goods, 
or  misapply  the  money  arising  from  the  sale,  or 
do  not  return  the  execution ;  for,  by  a  lawful 
seizure,  the  debtor  loses   his   property   in   the 

foods.  Ladd  v.  Blttnt,  4  ib.  402.  Bayley  v. 
Vtnck,  2  Pick.  586.  But  if  the  debtor's  lands  be 
taken  in  execution,  bis  title  will  not  be  affected 
until  the  sheriff  has  delivered  seizin  to  the  credit^ 
or,  and  made  a  return  of  the  execution  and 
extent ;  for  the  lands  remain  the  debtor's  unless 
the  creditor  have  a  good  title  to  them  by  matter 
of  record.     Ladd  v.  Blunt,  4  Mass.  402. 

593.  Where  an  execution  is  levied  on  lands, 
every  thing  required  by  statute  to  pass  the  prop- 
erty must  appear  by  the  return  of  the  officer 
to  have  been  done.  Williama  v.  Amory,  14  ib. 
20.  ^ 

594.  The  return  of  the  officer,  as  to  the  legal 
qualifications  of  appraisers  of  land  taken  in  exe- 
cution, cannot  be  questioned  in  action  of  debt  on 
the  judgment.     Lawrence  v.  Pond,  17  ib.  433. 

595.  The  regular  return  to  a  capias,  an  alias, 
and  a  pluries,  is  "  not  found."  The  return  of  **  no 
inhabitant "  is  erroneous.  Commontoealtk  v.  Hale, 
2  Virg.  Cas.  241. 

596.  An  indorsement  upon  an  execution  by 
the  officer,  not  responsive  to  the  mandate  there- 
of, is  not  a  return.  Anderson  v.  Cunningham, 
Minor,  48. 

597.  Where  an  execution  has  been  returned 
**  satisfied,"  the  clerk  cannot,  on  the  ground  of 
mistake,  issue  a  new  execution,  without  the  ac- 
tion of  the  court  being  first  had  thereon.  Har- 
kins  V.  Clemens,  1  Port.  30. 

598.  Parol  evidence  may  be  introduced  by 
either  party,  touching  the  question  of  ability  or 
inability,  not  contradicting  the  officer's  return. 
Hariauss  v.  Farley,  2  Faiif.  491. 

599.  The  return  of  «« satisfied,"  on  an  execu- 
tion, raises  the  presumption  that  the  money  due 
on  it  was  paid  before  the  return  day ;  and  the 
mere  fact,  that  the  date  of  the  officer's  return 
was  subsequent  to  the  return  day,  will  not  rebut 
that  presumption.  Barton  v.  Lockhart^  2  Stew. 
&  Port.  109. 

600.  Where  a  term  is  permitted  to  elapse  be- 
tween the  terms  to  which  an  original  and  alias 
are  returnable,  the  issuance  of  a  ea.  sa.  to  the 
intervening  term  will  not  continue  the  lien  on 
property  created  by  the  former  eiecntion.  Cary 
V.  Gregg,  3  Stew.  433. 


601.  In  Alabama,  a  sheriff  is  liable  i  he  fu] 
to  return  an  execution  three  days  before  the  re- 
turn term ;  and  it  is  no  excuse  for  the  failure, 
that  the  sale  of  the  property  levied  on  was  not 
made  until  after  such  time,  the  writ  being  un- 
necessary for  that  purpose.  Neale  v.  Caldwell, 
3  Stew.  134. 

602.  If  an  execution  has  been  returned  into 
court  without  date,  the  presumption  of  law  is, 
that  it  was  returned  in  due  time.  Maury  v. 
Co»per,  3  J.  J.  Marsh.  224. 

603.  A  second  execution  cannot  issue  until  a 
previous  one  has  been  returned.  Waters  v.  Ca- 
Um,  1  Har.  &  M'Hen.  407. 

604.  If  an  officer  collect  money  after  the  re- 
turn day  of  an  execution,  and  indorse  the  same, 
and  make  return,  his  act  is  unofficial ;  the  plain- 
tiff may  affirm  the  act,  and  recover  the  money 
of  him  in  his  private  capacity,  or  be  may  disaf- 
firm it,  and  recover  of  the  defendant.  Stephens 
V.  Boswell,  2  J.  J.  Marsh.  29. 

605.  It  is  irregular  to  issue  a  second  execu- 
tion until  the  first  is  returned.  Caims  v.  Smith, 
8  Johns.  337. 

606.  A  sheriff's  return  to  n  fieri  facias,  that 
he  had  laid  it  on  all  that  part  of  the  tract  of  land, 
lying  in  M.  county,  called  C,  which  was  devised 
to  the  said  B.  (the  defendant  in  the  writ)  by  his 
father,  R.,  to  tne  value  of,  &c. ;  that,  after  hav- 
ing given  due  and  public  notice  of  the  time, 
place,  manner,  terms,  and  cause,  of  sale,  he  did, 
on,  &c.,  expose  to  sale  the  said  part  of  said  tract 
of  land  which  lies  on  the  north-west  side  of  the 
public  road  leading  from  R.,  in  M.  county,  to  B., 
containing  242  acres;  and  that  G.  then  and 
there  became  the  highest  bidder  and  purchaser 
of  the  said  last-mentioned  part  of  the  tract  or 
parcel  of  land,  for  the  sum  of  (2000,  which  he 
had  paid  to  the  sheriff,  shows  a  valid  sale  by  the 
sheriff.     Berry  v.  Griffith,  2  Har.  Sc  Gill,  337. 

607.  A  sheriff's  return  to  an  execution  upon 
land  should  describe  the  premises  sold  with 
precision ;  but  it  is  enough  if  the  description 
be  such  as  that  the  property  can  be  clearly  iden- 
tified, ib. 

608.  A  levy  is  not  invalidated  by  its  not  ap- 
pearing, on  the  return,  that  a  demand  was  made 
on  the  debtor  to  choose  an  appraiser.  Young  v. 
Judd,  Brayt.  151. 

609.  A  return  by  the  sheriff,  to  a  writ  offi.fa., 
that  he  had  levied  upon  **  part  of  a  tract  of  land 
called  B.,  supposed  to  contain,"  &c.,  was  held 
defective.  Clarke  v.  Belmear,  1  Gill  &  Johns. 
443.  Where,  however,  the  return  to  the  vendi- 
tioni  exponas  was  correct,  it  was  held  to  give 
certainty  to  the  fieri  facias,  ib. 

610.  Where  the  officer,  in  his  return  of  the 
extent  of  an  execution,  states  that  the  appraise- 
ment was  made  under  oath,  but  does  not  refer  to 
the  certificate  of  the  magistrate,  the  court,  in  an 
action  between  other  persons  touching  the  title 
acquired  by  the  extent,  will  not  look  beyond  the 
officer's  return,  to  take  judicial  notice  of  any 
defect  in  the  administration  of  the  oath,  though 
apparent  on  the  face  of  the  magistrate's  certifi- 
cate indorsed  on  the  execution.  Bamford  v. 
Melvin,  7  Greenl.  14. 

611.  The  sheriffs  return  of  nulla  bona,  made 
afler  Kfi.fa.  has  remained  in  his  possession  six 
years,  may  be  disputed.  Williams  v.  Carr,  I 
Rawle,  420. 

612.  Where  the  sheriff  returns  that  he  has  a 
certain  sum,  made  by  virtue  of  the  execution, 
ready  to  deliver  to  the  party  entitled,  this  is  suf- 
ficient evidence  of  the  receipt  of  the  money  to 
oharge  him  with  the  amount,  though,  in  fact,  no 
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money  was  actually  reeetred  by  him.    Dohf  r. 
Turner^  8  Johns.  20. 

613.  A  return  to  a  Jim  faeias^  by  the  shertiF, 
that  he  had  levied  upon  a  part  of  a  tract  of  land, 
is  void  for  uncertainty.    Waters  ▼.  DuvaUy  6  Gill 

&  Johnfl.  76. 

614.  Goods  of  the  defendant  were  levied  on 
under  an  execution,  but  the  sale  was  delayed, 
and  the  goods  left  for  nearly  a  year  in  the  pos- 
session of  the  defendant,  by  the  direction  of  the 
plaintiff.  At  this  time,  a  second  execution,  in 
favor  of  another  plaintiff,  was  issued,  and  the 
sheriff  sold  under  both  executions,  but  returned 
nulla  bona  to  the  first  execution.  Held,  that  no 
action  would  lie  against  the  sheriff  for  a  false 
return,  as  the  first  execution  is  to  be  deemed 
dormant,  and  must  be  postponed  in  favor  of  the 
second.  Storm  v.  Woods,  11  Johns.  110.  Ktl- 
logs  V.  Griffin,  17  ib.  274, 

615.  Where  a  sheriff  returns  that  he  has  lev- 
ied on  the  goods  of  the  defendant  to  the  value 
of  the  debt  or  damages  in  execution,  whether  he 
IS  bound  by  the  value  returned  or  not,  qtutre. 
Denton  v.  lAvingston,  9  Johns.  96. 

616.  The  condition  of  a  mortgage  of  a  farm 
was,  that  the  mortgagor  should  allow  the  mort- 
gagee and  another  person  to  occupy  certain 
apartments  in  his  house  on  the  premises,  should 
provide  for  their  support  during  life,  and  for 
their  burial  at  death,  and  after  their  death 
should  pay  certain  specified  sums  to  individu- 
als, and  all  the  debts  of  the  mortgagee  then  con- 
tracted. The  farm  was  afterwards  taken  on  ex- 
ecution, and  set  off  to  the  judgment  creditor  at 
an  appraised  value,  which  was  stated  in  the  re- 
turn to  be,  **  after  deducting  the  incumbrances 
thereon.'*  After  the  lapse  of  40  years,  it  was 
held,  that  such  levy  and  return  were  sufficient, 
and  passed  a  good  title  to  the  judgment  cred- 
itor. Carpenter  v.  First  Parish  of  Sutton,  7 
Pick.  49. 

617.  Until  an  execution  is  deposited  in  the 
clerk *s  office,  the  return  is  not  iliatter  of  record, 
and  it  may  be  supplied  or  smended  without  per- 
mission of  the  court.  9Feish  v.  Joy,  13  Pick. 
477. 

618.  In  New  Jersey,  an  execution,  duly  re- 
corded when  delivered  to  the  sheriff,  is  entitled 
to  priority,  as  to  real  estate,  over  an  execution 
previously  delivered,  but  not  recorded  until  after 
the  delivery  of  the  first.  Johnston  v.  Darrah,  3 
Halst.  282.  In  an  action  against  the  sheriff,  the 
plaintiff  may  show  that  the  execution  delivered 
to,  and  indorsed  by,  the  sheriff,  previous  to  the 
delivery  of  his  own  execution,  was  not  recorded 
until  after  the  delivery  of  his  execution  to  the 
sheriff,  ib. 

619.  It  is  not  sufficient  that  an  execution  ex- 
tended on  Hopkinton  lands  be  recorded  in  the 
registry  for  Hopkinton  lands ;  but,  to  ^ive  the 
judgment  creditor  a  good  title  to  such  lands,  it 
must  be  recorded  in  the  registry  of  deeds  in  the 
county  where  the  lands  lie ;  for  the  statute  of 
15  Geo.  2,  c.  8,  directing  the  registry  of  convey- 
ances of  those  lands,  intends  conveyances  by 
deed.     Foster  v.  Briggs^  3  Mass.  313. 

620.  In  case  of  the  sale  of  real  estate  by  judg- 
ment and  execution,  the  recording  of  the  execu- 
tion before  it  is  delivered  to  the  sheriff  is  essen- 
tially requisite  to  give  validity  to  the  execution 
under  the  statute  of  New  Jersey.  Elmer  v. 
JDurgin,  1  Penn.  186. 

621.  Where  an  execution  is  levied  on  land, 
the  record  in  the  town  clerk^s  office  may  be 
made  from  a  copv  of  the  execution  having  the 
officer's  return  thereon.     And  an  error  in  the 


record,  that  prejudices  no  one's  intereata,  ti  ill  nol 
avoid  it.     mtinner  v.  Watson,  4  Verm.  421 . 

622.  The  title  of  a  creditor  who  attaches  and 
levies  on  land,  but  does  not  get  his  execution 
recorded  in  the  registry  of  deeds  till  aAer  three 
months  from  the  levy,  is  invalid  against  a  cred- 
itor obtaining  a  title  to  the  same  land  by  attach- 
ment and  levy,  or  by  deed,  between  the  first 
creditor's  attachment  and  the  registry  of  his  ex- 
ecution.   M'Oregor  v.  Brown,  5  Pick.  170. 

623.  It  is  not  necessary  to  the  validity  of  a 
levy,  as  between  the  parties  and  their  privies, 
that  the  levy  of  an  execution,  under  the  statute 
of  Massachusetts  of  1784,  should  be  recorded 
within  the  three  months  prescribed  by  the  stat^ 
ute,  nor  that  a  certificate  of  appraisement  should 
be  made  and  siffned  by  the  appraisers.  It  is 
sufficient  that  the  officer's  return  contains  all 
the  facts  necessary  to  make  the  levy  valid.  U. 
States  ▼.  ^ade,  2  Mason,  71. 

624.  An  inquisition,  made  by  a  sheriff's  jury, 
to  ascertain  whether  the  property  in  goods  taken 
on  ajE./a.  is  in  the  defendant  or  not,  though  not 
conclusive  as  to  the  right  of  property,  is,  if  it 
finds  the  propertv  not  in  the  defendant,  a  justi- 
fication of  the  sheriff  for  returning  nulla  bona, 
and  a  conclusive  defence  in  an  action  against 
him  for  a  false  return,  unless  it  be  shown  that 
he  did  not  act  in  good  faith.  Bayley  v.  Bates,  8 
Johns.  185.  But  if  an  indemnity  is  tendered  by 
the  plaintiff  to  the  sheriff,  and  he  should  unrea- 
sonably refuse  it,  it  seems  that  he  is  bound  to 
proceed  and  sell  the  goods,  or  be  liable  for  a 
false  return,  ib. 

(d.)  Officer* s  Deed. 

625.  An  officer's  deed  of  land  duly  sold  under 
execution  passes  the  title  to  the  purchaser,  al- 
though the  judgment  under  which  the  ezecutiim 
issues  be  afterwards  reversed.  Snsed  v.  Rsardsm^ 
1  A.  K.  Marsh.  217. 

626.  A  sheriff 's  deed  is  not  admissible  in  evi- 
dence without  showing  the  judgment  and  exe- 
cution under  which  he  sold  the  land.  Bowen  v. 
BeU,  20  Johns.  338. 

627.  A  sheriff's  deed,  since  the  act  allowing 
redemptions,  in  New  York,  cannot  relate  farther 
back  than  to  the  expiration  of  the  time  for  re- 
demption; and  such  deed  gives  not  the  right  to 
the  purchaser  to  take  possession;  it  must  be 
recovered  by  ejectment.  Evertsesk  v.  Sawyer,  2 
Wend.  507. 

628.  An  offieer*s  deed  of  an  equity  of  redemp- 
tion, sold  on  execution,  gives  the  purchaser  a 
seizin  of  the  land  against  any  stranger  who  may 
be  in  possession,  and,  a  fortiori,  it  gives  a  right 
of  action  for  the  land  against  the  mortgagee 
himself.    Porter  v.  Miller,  9  Mass.  101. 

629.  A  sheriff's  deed  to  two  persons,  for  land 
sold  by  him  under  execution  to  one  of  them,  aa 
the  nominal  purchaser,  is  effiM^tual  to  pass  the 
title  to  both.     Frizzle  v.  Veaeh,  1  Dana,  211. 

630.  A  sheriff's  deed,  in  Pennsylvania,  is  not 
evidence  unless  the  judgment  and  execution  are 
produced.     Weyand  v.  Tipton,  5  8.  &  R.  332. 

631.  A  deed  executed  to  the  purchaser,  of 
land  sold  on  execution  by  the  depntv-aherilT,  is 
valid.    Jackson  v.  Bush,  10  Johns.  2^. 

632.  Though  a  deed  under  a  sheriff's  sale  do 
not  recite  literally  the  execution  under  which 
the  sale  was  made,  yet,  if  there  is  enough  in  the 
deed  to  ascertain  the  execution,  the  title  will 

Sass  to  the  purchaser.     Sneed  v.  Raardon^  1  A. 
:.  Marsh.  217. 

633.  The  misrecital  of  the  judgment,  m  a  ahm 
iff 's  deed,  is  not  material  if  it  appear,  in  &oi 
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tlittt  the  sale  was  uikler  a  ■ubsiatiiiif  jodgment 
and  ezeeution;  a  recital  not  being  a  material 
part  of  a  deed.  Jackson  v.  <SKr«etor,  5  Cow.  529. 
€34.  The  order  in  which  premiaea  are  enu- 
merated in  a  sheriff's  deed  is  not  evidence  that 
the  premises  were  sold  in  such  order.  Jackson 
T.  RoberU,  11  Wend.  423. 

635.  if  the  sheriff,  by  virtue  of  a  writ  of  kabe- 
re  fadas  possessionem,  puts  the  plaintiff  in  pos- 
session of  more  land  than  his  title  covers,  the 
court,  on  satisfactory  proof  being  made  thereof, 
may  order  the  defendant  to  be  restored  to  the 
possession  of  that  part  not  included  in  the  plain- 
tiff's title.     Den  v.  Johnson,  7  Halst.  273. 

636.  Upon  a  sale  on  execution,  the  execution 
need  not  be  recited  in  the  sheriff's  deed ;  and,  if 
recited  inaccurately,  it  will  not  vitiate  the  deed. 
Jackson  V.  Jones,  9  Cow.  182. 

637.  Where  land  of  a  debtor  is  sold  under  ex- 
ecution, in  New  York,  pending  a  lease  by  him, 
and  before  the  rent  has  accrued,  and  a  certificate 
has  been  given  to  the  purchaser,  pursuant  to  the 
statute  of  April  12th,  182U,  the  debtor  is  not- 
withstanding entitled,  until  the  time  of  redemp- 
tion has  expired  and  the  sheriff's  deed  is  exe- 
cuted, to  sue  for  the  rents  which  have  accrued. 
Bissdl  V.  Payn,  20  Johns.  3.  The  sheriff's 
deed  does  not  retrospect,  but  must  be  dated 
after  the  time  for  redemption  has  expired,  t^. 
Such  a  sale  is  conditional  only ;  and  the  pur- 
chaser, until  the  sheriff's  deed  is  executed,  has 
only  a  lien  on  the  land.  4b. 

638.  Where  the  term  of  office  of  a  sheriff,  who 
had  sold  land  on  an  execution,  had  expired  after 
the  sale,  and  before  he  executed  a  deed,  and  the 
subsequent  sheriff  conveyed  the  land  under 
Kentucky  statute  of  1809,  and  the  receipt  or 
certificate  of  the  former  sheriff,  of  actual  pur- 
chase and  payment,  was  not  produced,  it  was 
held,  that  the  deed  passed  no  title.  Lemon  v. 
Craddock,  Litt.  Sel.  Cas.  251. 

639.  Although  the  defendant,  in  an  execution, 
has  no  title  to  land  sold  under  it,  that  fact  alone 
will  not  justify  quashing  the  sale  or  sale-bond 
on  motion,  neisiger  v.  M^Clure,  5  J.  J.  Marsh. 
293. 

640.  Actual  notice  of  a  bona  fide  anterior 
outstanding  title  derived  firom  the  debtor  is  good, 
although  not  given  to  the  purchaser  of  real 
estate  until  the  time  of  a  sale  thereof  on  execu- 
tion.    Toulmin  v.  ,^tustin,  5  Stew.  &  Port.  410. 

641.  Where  the  sheriff,  in  Pennsylvania,  goes 
out  of  office  without  executing  a  deed,  the  proper 

Sroceeding  is  by  an  order  under  the  act  of  23d 
larch,  1764.     Woods  v.  Lane,  2  S.  ^  R.  53. 

642.  in  a  sheriff's  deed,  a  recital  of  the  au- 
thority under  which  he  sold  is  not  indispen- 
sably necessary.  Harrison  v.  Maxwell,  2  N.  ^ 
M.  347. 

643.  The  act  of  South  Carolina  of  1785,  for  re- 
cording conveyances,  embraces  sheriffs'  deeds,  so 
that,  if  they  be  not  recorded  within  six  months, 
the  J  are  void  as  to  subsequent  purchasers. 
Massty  v.  Tkomnson,  ib.  105. 

644.  A  sheriff's  deed  is  not  conclusive  evi- 
dence of  title,  except  against  him  against  whom 
the  execution  issued  on  which  the  land  was 
taken.     Go/C  v.  Lewis,  Const.  Rep.  160. 

645.  A  sheriff's  deed,  though  not  acknowl- 
edged, conveys  a  title.  Duncan  v.  Robeson,  2 
Yeales,  454.    Moorhead  v.  Pearce,  ib.  456. 

646.  One  claiming  land,  under  a  sheriff's  deed, 
is  not  bound  to  produce  the  execution  under 
which  it  was  sold  to  him.  Hopkins  v.  DeGraf- 
fearmd,  2  Ba^,  441. 

647.  The  facts  necessary  to  give  an  officer  au- 


thority to  make  a  deed  of  an  equity  of  redemp- 
tion, taken  and  sold  by  him  on  execution,  need 
not  be  recited  in  the  deed,  and  a  mis-recital  of 
them  mav  be  obviated  by  a  proper  return  of  the 
officer,  showing  his  proceedings  to  have  been 
regular.     Welch  v.  Joy,  13  Pick.  477. 

648.  A  sheriff's  deed,  though  executed  afler 
the  sale,  has  relation  to  the  sale  ;  so  if  dated  be- 
fore the  sale.  Dobson  v.  Murphy,  1  Dev.  & 
Bat.  566. 

649.  The  title  under  a  sheriff's  deed,  although 
the  deed  was  not  recorded  until  afler  ejectment 
brought,  is  good  ;  because,  although  such  deeds 
do  not  convey  a  title  until  recorded,  yet  the 
title  relates  back  to  the  time  when  the  deed  was 
made.  Wallace  v.  Latorence,  1  Wash.  C.  C. 
503. 

650.  A  deed  from  the  sheriff  to  the  purchaser, 
at  a  sale  under  execution,  is  not  necessary  to  pass 
the  legal  estate  ;  but  the  same  becomes  vested  in 
the  vendee  by  operation  of  law.  Boring  v. 
Lemnor,  5  Har.  &  J .  223. 

651.  A  mis- recital  of  the  judgment,  by  virtue 
of  which  land  is  sold,  does  not  affect  the  validity 
of  the  sheriff's-  conveyance.  Craig  v.  Vance,  1 
Overt.  209. 

652.  A  sheriff's  deed,  describing  land  by 
metes  and  bounds,  ^*  and  all  ways,  passages, 
easements,"  does  not  include  land  adjoining, 
used  as  a  way,  which  was  purchased  by  a  dis- 
tinct title,  but  is  not  embraced  in  the  metes  and 
bounds  set  forth  in  the  sheriff's  deed.  Jackson 
V.  Striker,  1  Johns.  Cas.  284.  Nor  will  such 
way  pass  by  a  subsequent  deed  of  the  sheriff 
made  afler  the  return  of  the  execution  satisfied. 
ib. 

653.  A  sheriff's  deed  to  a  purchaser,  under  an 
execution,  describing  the  premises  only  as  **  all 
the  lands  and  tenements  of  the  defendants,  sit- 
uate, lying,  and  being  in  the  patent,"  is  void  for 
uncertainty.     Jackson  v.  Rosevelt,  13  Johns.  97. 

654.  A  sheriffs  deed,  for  lands  in  the  military 
tract,  in  New  York,  must  be  recorded,  and  a 
bona  fide  purchaser  from  the  judgment  debtor 
subsequent  to  the  sheriff's  sale  on  tne  judgment, 
whose  deed  is  first  recorded,  will  have  priority 
over  the  unrecorded  deed  of  the  sheriff.  Jack' 
son  V.  Terry,  13  Johns.  471.  And  a  special  re- 
turn upon  the  execution,  even  if  it  were  sufficient 
to  pass  the  title  to  the  land,  should  be  recorded, 
in  order  to  give  the  purchaser  the  priority.  U>. 

655.  Lands  will  not  pass  by  a  sherifTs  sale, 
without  some  deed  or  memorandum  signed  by 
the  sheriff.     Simonds  v.  CaUin,  2  Caines,  61. 

656.  In  Ohio,  a  sheriff's  deed  is  not  valid,  un- 
less bis  proceedings  are  examined  and  approved 
by  the  court,  and  an  order  obtained  for  the  deed 
to  be  made  before  its  execution.  Curtis  v.  /for' 
ton,  1  Ham.  278 

657.  If  land  is  sold  by  the  sheriff,  and  no  in- 
cumbrance is  mentioned  by  him  at  the  time,  nor 
in  his  deed,  conversations  among  by-standers 
relating  to  incumbrances  cannot  be  given  in 
evidence,  to  charge  the  land.  Fickes  v.  Ersick, 
2  Rawle,  166. 

658.  'The  sheriff's  deed,  or  note  in  writing, 
must  specify  with  sufficient  certainty  the  lands 
sold,  and  who  was  the  purchaser.  Jackson  v. 
Catlin,  2  Johns.  248. 

659.  If  a  sheriff  executes  a  deed  for  land  sold 
by  him  under  a  fi.  fa.,  and  deliver  it  to  a  third 
person,  to  be  delivered  to  the  vendee  on  the  pay- 
ment of  the  purchase  money,  no  estate  passes  by 
the  deed  until  the  purchase  money  is  paid,  oi 
conditions  performed,  ib. 

660.  No  title  to  real  estate  passes,  to  the  pur 
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chaser  under  ft  sheriff's  sale,  without  ft  deed  or 
note  in  writing.  Jackson  ▼.  Catlin^  2  Johns. 
248. 

661.  A  sheriff  may  deliver  ft  deed  as  an 
escrow,  but  the  money  must  be  paid  at  a  day 
certain,  or  within  a  reasonable  time,  or  the  deed 
will  be  void.  ib.  What  is  reasonable  will  depend 
on  circumstances ;  but  it  seems  that  it  cannot 
extend  beyond  the  return  day  of  the  venditioni 
exponaSy  or  at  most  the  next  vacation,  ib, 

662.  A  sheriff's  deed  to  ft  person  not  a  cred- 
itor, with  the  assent  of  a  creditor  who  has 
re^rularly  redeemed  land  sold  under  execution, 
is  good  and  valid.  The  defend&nt  in  the  execu- 
tion cannot  question  the  regularity  of  the  pro- 
ceedings, as  between  creditors,  in  relation  to  the 
redemption,  such  proceedings,  as  to  him,  being 
res  inter  alias  acta,  Merritt  v.  Hasbrouck,  1 
Wend.  46. 

663.  A  sale  of  lands  was  made,  and  a  certifi- 
cate thereof  given,  under  two  executions.  Sub- 
sequently, the  court  set  the  certificate  aside,  and 
ordered  the  money  to  be  paid  on  one  of  the  exe- 
cutions ;  a  copy  of  which  order  was  served  upon 
the  sheriff.  He  notwithstanding  msde  out  a 
deed  under  both  executions,  and  put  it  upon 
record.  On  motion,  due  notice  having  been 
given  the  defendant,  the  said  deed  was  set  aside. 
Bay  V.  GillHand,  1  Cow.  220. 

to4.  if,  at  a  saJe  of  land  taken  on  execution, 
the  sheriff  declares  he  has  not  advertised,  and 
refuses  to  sell,  and  a  third  person  indemnifies 
the  sheriff  and  purchases  the  land,  the  sale  is 
fraudulent  and  voidable,  notwithstanding  the 
sheriffs  deed.     Harden  v.  Dunlapj  3  Bibb,  216. 

665.  The  sheriff  is  empowered  by  law  to  con- 
vey to  the  purchaser  under  an  execution  all  the 
right,  title,  and  interest,  of  the  defendant ;  and 
he  acts  as  the  defendant's  attorney  appointed  bv 
law  to  sell  and  convey  the  land.  Cooper  v.  Gat- 
braithy  3  Wash.  C.  C.  546. 

666.  Real  estate  was  sold  at  a  sheriffs  sale ; 
and  in  the  deed  to  the  purchaser,  the  sale  was 
recited  to  have  been  made  under  and  by  virtue 
of  three  executions,  particularly  set  forth.  Held, 
that  a  third  person  could  not  snow,  collaterally, 
that  the  sale  was  by  virtue  of  and  under  one 
execution,  though  such  third  person  is  neither  & 
party,  nor  privy  to  the  sheriffs  deed.  Jackson  v. 
Roberts^  7  Wend.  83.  The  remedy  of  a  party 
injured  in  such  case  is  by  a  summary  applica- 
tion to  the  court  under  the  authority  of  whose 
process  the  officer  acts,  or  by  a  bill  in  equity. 
ib. 

667.  Where  a  sheriff  sold  land  on  execu- 
tion, and  died  without  making  a  deed  to  the 
purchaser,  the  court,  even  alter  the  expira- 
tion of  17  years,  on  being  satisfied  that  the  pur- 
chase money  was  bona  fide  paid,  ordered  the 
sheriff  then  in  office  to  make  the  deed.  Fowbele 
V.  Raybergf  4  Ham.  45.  The  deed  of  land  sold 
on  execution  must  be  made  by  the  sheriff  in 
office,  although  the  sale  was  by  a  former  sheriff. 
ib. 

668.  A  deputy-sheriff  may  execute  a  valid 
deed  for  lands  sold  on  execution  eitlier  by  him- 
self or  his  principal.  Haines  v.  Lindsey,  4 
Ham.  88.  , 

669.  A  sheriff  had  two  executions,  on  which 
he  sold  four  several  distinct  parcels  of  land,  and 
the  first  two  parcels  brought  an  amount  more 
than  sufficient  to  satisfy  the  older  execution. 
Held,  that  the  last  two  parcels  were  legally  sold, 
and  passed  -y  the  sheriffs  deed  to  the  purchaser, 
the  sheriff  stating,  in  his  deed,  that  the  seizure 
and  sale   were  by  virtue  of  both  executions, 


though  the  junior  execution  was  rendered  inop 
erative  by  reason  of  h  lis  pendens,  Jackson  v 
Roberts^  7  Wend.  83. 

670.  If  a  deed  has  been  improvidently  execu* 
ted  to  a  purchaser,  and  a  sheriff  is  subsequently 
directed  to  execute  a  deed  to  a  redeeming  cred- 
itor, the  court  will  not  direct  the  first  deed  to  be 
cancelled.     People  v.  Haskins,  7  Wend.  463. 

671.  Upon  a  motion  to  set  aside  an  execution, 
the  court  will  examine  the  previous  proceedings, 
to  ascertain  whether  there  has  been  any  irregu- 
larity in  the  orders  of  court,  or  in  the  proceed- 
ings of  the  clerk ;  but  on  a  motion  for  an  order 
to  the  sheriff  to  make  a  deed,  the  court  will 
look  no  further  than  to  ascertain  whether  the 
officer,  in  making  the  sale,  has  pursued  the  law. 
Buckinffham  v.  Granville  Alexandria  Society^  2 
Ham.  360. 

672.  The  act  of  assemlly  of  Pennsylvania, 
passed  the  26th  of  March,  1785,  which  declares 
that  no  sheriffs  deed,  made  iona  fide  and  for  ft 
valuable  consideration,  where  quiet  and  peace- 
able possession  has  been  had  for  six  vears,  shall 
be  adjudged  defective  for  not  producing  any 
writ  of  fieri  facias,  ^c,  is  ft  full  answer  to  any 
objections  founded  on  the  process  and  its  execu- 
tion, under  which  the  party  acquired  the  title. 
Morrel  v.  Crarfe,  2  Wash.  C.  C.  380. 

673.  A  purchaser  of  lands,  at  a  sheriffs  sale, 
under  a  judgment  and  execution,  in  New  York, 
since  the  statute  requiring  deeds  to  be  recorded, 
will  hold  the  same  as  against  a  grantee  of  the 
judgment  debtor,  previous  to  tne  judgment, 
provided  the  purchaser's  deed  is  first  recorded, 
and  he  had  no  notice  of  the  previous  deed  at 
the  time  of  the  sale.  Jackson  v.  Chamberlain^  8 
Wend.  620. 

674.  A  sheriff?  deed  takes  full  effect  only 
from  the  time  of  delivery,  and  does  not  relate 
back  to  the  time  of  sale,  so  as  to  sustain  an  inter- 
mediate sale  and  conveyance  by  the  sheriff  of 
the  lands  therein  mentioned.  Den  v.  Steelman^ 
5  Halst.  193. 

675.  Parol  evidence  is  inadmissible  to  show 
that  an  execution,  on  which  a  levy  and  sale  had 
been  made,  had  been  withdrawn,  and  the  levy 
abandoned,  by  the  plaintiff,  in  contradiction  to 
the  sheriffs  deed.  Jackson  v.  Vandierheyden^  17 
Johns.  167. 

676  The  recital  of  the  execution  in  a  sheriff's 
deed  is  not  necessary,  and  a  mistake  or  variance 
in  the  recital  is  not  material,  and  does  not  affect 
the  validity  of  the  deed,  so  long  as  there  was  an 
existing  and  sufficient  authority  to  the  sheriff,  to 
warrant  the  sale.  Jackson  v.  Pratl^  10  Johns. 
381. 

(e.)    Delivery  of  Seizin, 

677.  By  the  acceptance  of  livery  of  seizin, 
from  the  sheriff,  of  Uie  lands  so  taken,  the  cred- 
itor acquires  a  vested  and  perfect  title  to  them, 
as  between  him  and  the  debtor,  which  he  cannot 
afterwards  waive,  and  resort  to  debt  on  his  judg- 
ment. Gorham  v.  Blazo,  2  Greenl.  232.  An 
extent  on  lands,  accepted  by  the  creditor,  is  a 
statute  purchase  of  the  debtor's  estate  ;  and  is 
good  against  a  subsequent  purchaser  from  the 
debtor,  with  notice.  Semble.  ib. 

678.  By  the  Vermont  law,  after  the  expiration 
of  the  time  given  for  redemption,  the  law  casta 
the  seizin  upon  the  creditor,  and  gives  him  the 
possession  of  the  debtor  of  his  tenant,  with  an 
immediate  right  of  entry.  Aldis  v.  Burdick^  8 
Verm.  25. 

679.  The  levy  of  an  execution  under  the 
statute  vests  an  actual  seizin  in  the  creditor. 
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and  oasts  the  debtor,  lo  that  tlie  creditor  may 
enter  and  maintain  possesflion  as  against  the 
debtor,  or  maintain  treBpasa  against  him,  or 
maintain  a  real  action,  counting  on  his  own 
seizin.  Gore  y.  Brazier^  3  Mass.  523.  Blood  y. 
Wood,  1  Met.  528,  534.  L&mgdon  v.  Potter,  3 
Mass.  215.  Wyman  y.  Brigden,  4  Mass.  150. 
Proctor  y.  Jfewhall,  17  Mass.  81.  Barrett  v. 
Porter,  14  Mass.  143.  Bigeloio  y.  Jones,  4  Mass. 
5).2.  But  the  levy  of  an  execution  on  land 
which  is  not  the  judgment  debtor's,  does  not 
work  such  a  disseizin  of  the  true  owner  as  will 
prevent  his  maintaining  an  action  of  trespass, 
without  refsntry,  against  the  judgment  creditor, 
or  those  acting  under  him.  Blood  y.  Wood,  1 
Met.  52d.  Hofoe  y.  Bishop,  3  Met.  26.  Gore  y. 
Brazier,  3  Mass.  523,  539.  Bott  y.  Bumell,  9 
Mass.  96.     Same  y.  Same,  11  Mass.  163. 

680.  The  assent  of  the  execution  debtor,  that 
the  purchaser,  at  the  sheriff's  sale,  should 
take  possession  of  the  land  sold,  may  be  inferred 
from  his  presence  at  the  sale,  and  acquiescence. 
Wooffolk  y.  Overton,  3  A.  K.  Marsh.  68. 

681.  In  the  execution  of  a  writ  of  habere  facias 
possessionem,  if  adyerse  possession  be  held, 
the  officer  is  first  to  turn  out  the  occupant,  and 
take  possession  in  the  name  of  the  law,  and  af- 
terwards deliyer  it  to  the  plaintiff  in  ejectment. 
It  is  not  necessary  that  the  yacant  possession 
should  be  immediately  deliyered  to  the  plaintiff. 
U.  States  y.  Lowry,  2  Wash.  C.  C.  169. 

682.  A  purchaser  of  land,  sold  on  execution,  is 
entitled  to  the  benefit  of  the  occupyinff  claimant 
law  of  Ohio.     Sellers  y.  Corwin,  5  Ham.  396. 

683.  Land  sold  by  the  sheriff  under  a  fi-fa. 
passes  to  the  purchaser  at  the  sale,  by  the  law 
of  Maryland,  without  a  deed  from  the  sheriff. 
RenUngton  y.  Lintkieum,  14  Pet.  84.  The  re- 
turn of  an  execution  on  land  must  be  so  full,  un- 
der the  law  of  Maryland,  as  to  require  a  refer- 
ence to  the  sherin's  memorandum  book  to 
locate  the  land,  or  ascertain  the  purchaser  or 
price  paid.  t^. 

684.  Where  a  judgment  creditor  neglected  to 
receiye  seizin  of  the  land  leyied  on  for  a  month 
after  the  appraisement,  held,  that  the  delay  was 
unreasonable,  and  that  the  levy  was  ayoided  by 
a  subsequent  conyeyance.  Waterhouse  y.  Waite, 
11  Mass.  207. 

6^.  It  is  not  necessary  that  the  attorney,  to 
receiye  seizin,  should  be  constituted  attorney  by 
deed ;  but  the  attorney  of  record  may,  without 
further  authority,  receiye  seizin  for  the  creditor. 
PraU  y.  Putnam,  13  ib.  361.  The  recording  the 
leyy  in  such  case  is  evidence  of  a  ratification  of 
the  acts  of  one  without  any  previous  authority,  ib. 

(f.)  Of  Levies  on  Equities  of  Redemption, 

686.  If  an  equity  of  redemption  be  taken  on 
different  executions,  by  different  officers,  and  the 
proceeds  of  the  sale  be  more  than  sufficient  to 
satisfy  the  executions  in  the  hands  of  the  officer 
selling,  he  will  be  bound  to  pay  the  surplus  to 
the  officer  who  holds  the  other  executions.  Den- 
ny  y.  Hamilton,  16  Mass.  402. 

687.  Personal  estate,  and  an  equity  of  redemp- 
tion, haying  been  attached  in  a  suit  against  the 
owner,  he  assigned  the  equity  of  redemption,  af- 
ter which  it  was  attached  on  another  suit  against 
him.  The  personal  property  was  sold  on  mesne 
process ;  judgments  were  recovered,  and  the  ex- 
ecutions in  both  suits  delivered  to  the  officer. 
Held,  that  ne  was  bound  to  apply  the  proceeds 
of  the  ^rsonal  property  to  the  execution  in  the 
first  suit,  in  relief  of  the  assignee.  Forbush  v. 
WUUrd,  16  Pick.  42. 
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688.  The  advertisement  of  the  sale  of  an 
equity  of  redemption,  taken  on  execution,  should 
specify  the  place  of  sale.  Whitaker  v.  Sumner^ 
7  Pick.  551.  But  a  return,  falsely  alleging  that 
the  place  of  sale  had  been  advertised,  is  conclu- 
sive in  all  questions  arising  between  the  creditor 
and  debtor,  and  persons  claiming  under  either  of 
them,  ih, 

689.  A  purchases  an  equity  of  redemption  and 
enters  on  the  land,  and,  at  the  request  of  B,  and 
for  a  consideration  paid  by  him,  C,  the  mortga- 
gee, assigns  his  interest  to  A.  Held,  that  B  had 
no  estate  in  the  land  liable  to  be  taken  on  exe- 
cution. Kempton  v.  Cook,  4  Pick.  305.  In  tres 
pass  qu,  d.  fr.  against  two  who  plead  severally, 
and  the  jury  assessed  several  damages,  it  was  or- 
dered that  one  execution  issue  against  both  for 
costs,  and  several  executions  for  the  several 
damages,  ib. 

690.  An  execution  cannot  be  levied  on  an 
equity  of  redemption,  as  such,  otherwise  than 
by  a  sale  at  auction,  in  the  manner  prescribed 
by  the  statute.     Warren  v.  Childs,  11  Mass.  222. 

691.  The  interest  of  a  mortgagee,  whether 
equitable  or  legal,  cannot  be  taken  in  execution. 
Rickert  v.  Madeira,  1  Rawle,  325. 

692.  Lands  mortgaged  cannot  be  sold  on  exe- 
cution, against  the  mortgagee,  before  a  foreclo- 
sure of  the  equity  of  redemption,  though  the 
debt  be  due,  and  the  estate  of  the  mortgagee  has 
become  absolute  at  law.  Jackson  v.  Wulard,  4 
Johns.  41. 

693.  A  notice,  by  an  officer,  of  the  intended 
sale  of  a  right  iii  equity  on  execution,  need  not 
contain  a  particular  description  of  the  land,  but 
a  general  one  will  be  sufficient.  Pomerojf  v. 
Winship,  12  Mass.  514. 

694.  Where  an  execution  against  the  goods 
and  estate  of  one  deceased  is  levied  on  a  right 
in  equity  of  redeeming  mortgaged  real  estate,  thcf 
notice  required  by  statute  ought  to  be  given  to 
the  executor  or  administrator  of  the  deceased, 
his  legal  representative,  and  not  to  his  heirs. 
Atkins  V.  Sawyer,  1  Pick.  351. 

695.  Rights  in  equity  of  redeeming  several 
parcels  of  land  from  several  mortgages,  when 
sold  on  execution,  must  be  sold  separately,  and 
not  for  a  gross  sum ;  for  the  debtor  has  a  right  to 
redeem  one  equity  sold,  without  redeeming  thd 
others ;  but  k  joint  sale  cannot  be  avoided  by  a 
stranger.     Fletcher  v.  Stone,  3  Pick.  250. 

696.  Sunday  is  not  to  be  reckoned  one  of  th€ 
three  days  for  which  the  sale  of  an  equity  of  re- 
demption, taken  on  execution,  may  be  adjourned. 
TTtayer  v.  Felt,  4  Pick.  354. 

697.  Where  the  same  officer  seized  an  equity 
of  redemption  on  two  executions,  sold  it  on  one 
only,  satisfied  that  execution  with  a  part  of  the 
proceeds  of  the  sale,  and  applied  the  balance  to 
satisfy  the  other  execution ;  held,  that  the  levies 
were  legal.     Bacon  v.  Leonard,  4  Pick.  277 

698.  Previous  to  the  New  Hampshire  statute 
of  July  3, 1822,  a  right  to  redeem  lands  mort- 
gaged was  liable  to  attachment.  Kittredge  ▼. 
Bmows,  4  N.  Hamp.  424. 

699.  Where,  on  an  execution  against  a  princi- 
pal debtor  and  his  two  sureties,  a  right  in  equity 
of  redemption,  belonging  to  one  surety,  was  seized 
and  sold  to  the  other  by  the  sheriff,  but  no  deed 
was  given  nor  any  return  made  of  the  sale  ;  and 
afterwards,  the  purchaser,  abandoning  the  pur- 
chase, paid  the  execution,  and  sued  his  co-surety 
for  contribution ;  it  was  held,  that  such  sale,  be- 
ins  no  discharge  of  the  debtor,  nor  aflbcting  the 
title  to  the  land,  constituted  no  bar  to  the  action. 
ChandUr  v.  Furbish,  8  Greenl.  408. 
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700.  If  a  tract  of  land  mortgaged  is  sittiated  in 
more  towns  than  one,  it  is  necessary  that  the 
sheriff,  in  making  sale  of  the  mortgajgror's  right 
in  equitj  of  redemption,  nnder  stat.  of  Maine  of 
1821,  c.  GO,  should  post  np  two  notifications  in 
every  town  where  any  part  of  the  land  is  situated. 
Orosvenor  v.  Little,  7  Greenl.  376. 

701.  Where  the  right  in  equity  of  redeeming 
lands  was  sold  on  execution  by  the  sheriff,  and 
the  purchaser  forthwith  brought  his  action 
against  the  mortgagor  to  have  possession  of  the 
lands ;  and  afterwards,  and  within  the  year,  the 
mortgagor  tendered  to  the  demandant  the  pur- 
chase money  and  interest,  pursuant  to  the  stat- 
ute, but  did  not  offer  to  pay  the  costs  of  the  suit, 
it  was  holden,  that  under  the  laws  of  the  state 
the  tender  was  no  bar  to  the  action,  unless  it 
included  the  costs  also.  Jewett  ▼.  Felker,  2  ib.  339. 
But  in  such  case,  the  court,  on  payment  of  the 
money  and  costs,  will  stay  further  proceedings. 
ib. 

702.  A  conveys  property  in  trust  for  benefit  of 
creditors  ;  afterwards,  part  of  it  is  levied  on  and 
sold.  The  sale  passes  nothing,  A  having  no  such 
interest  as  could  be  levied  on  under  the  act  of 
M.  C,  1812,  subjecting  equitable  interests  to  ex- 
ecution.    Brown  v.  Graves^  4  Hawks.  342. 

703.  Levy  described  as  on  all  the  debtor*B 
equity  of  redemption  in  the  premises  is  good ; 
stating  also  the  nature  and  amount  of  the  incum- 
brance. The  execution  cannot  be  satisfied  with 
less  than  the  whole  of  such  equity.  If  the  exe- 
cution be  not  large  enough  to  cover  the  whole, 
it  must  be  levied  on  an  undivided  portiotf  of  the 
whole.     Collins  v.  (Hbsony  5  Verm.  243. 

704.  An  equity  of  redemption  may  be  sold  on 
execution.  Elvy.M*Guirey  2  Ham.  223.  Phelps 
V.  Butler,  ib.  224. 

705.  A  judgment  is  not  assignable  at  law ; 
but  an  officer  may  obey  the  commands  of  the 
holder  of  the  equitable  interest,  and  the  court 
will  protect  him  in  it.  Millar  v.  Field,  3  A.  K. 
Marsh.  104.  Where  the  equity  between  two  or 
more  assignees  is  equal,  the  prior  in  date  must 
prevail,  to, 

706.  If  a  creditor,  by  bond  and  mortgage,  hav- 
ing obtained  judgment  on  his  bond,  issue  an  exe- 
cution under  which  the  mortgaged  premises  are 
taken  and  sold  to  a  person  who  has  notice  of  the 
mortgage,  and  of  its  being  unpaid,  it  will  be 
deemed  merely  a  sale  of  the  equity  of  redemp- 
tion,  or  of  the  interest  of  the  mortgagor,  so  as 
not  to  afiect  the  mortgagee's  lien  on  the  land. 
Jackson  v.  Hull,  10  Johns.  481. 

707.  A  term  for  years  cannot  be  levied  upon  in 
the  same  manner  as  an  estate  in  freehold.  Chap- 
man  v.  Gray,  15  Mass.  439.  Montague  v.  Gay, 
17  ib.  439. 

708.  Leases  between  individuals,  for  ninety- 
nine  years,  may  be  levied  on  and  sold  on  execu- 
tion as  chattels.     Bisbee  v.  Hall,  3  Ham.  449. 

709.  An  estate  for  life,  belonging  to  a  debtor, 
was  appraised  and  set  off,  on  execution,  as  an 
estate  in  fee  simple.  It  was  held,  that  the  estate 
which  the  debtor  had,  passed  under  the  levy. 
Hitchcock  V.  Hotchkiss,  1  Conn.  470. 

710.  An  estate  for  life,  taken  in  execution  in 
Pennsylvania,  may  be  sold  without  holding  an 
inquest  on  its  value.  Howell  v.  Woolfort,  2 
Dall.  75. 

711.  In  Pennsjrlvania,  it  was  held,  that  a 
vested  remainder  in  tail  might  be  taken  in  exe- 
cution.    Humphrey  v.  Humphries,  2  Dall.  223. 

712.  An  estate  for  years  may  be  set  off  by 
appraisers  upon  an  execution.  Jiams  v.  French, 
SN.Hamp.  387. 


713.  An  estate  for  999  years,  taken  by  ezeea 
tion,  must  be  appraised  as  land.  Mun  v.  Car 
rington,  2  Root,  15. 


( IV.)    Of  hemes  and  $ales  generally 

714.  A  writ  of  fieri  facias  may  be  levied  with- 
out touching  or  removing  the  property,  provided 
it  is  in  his  immediate  power,  and  admitted  by 
him  to  have  been  taken  to  satisfy  the  debt. 
Bullia  V.  IVinstons,  1  Munf  269.  Nor  does  the 
fact  that  the  sheriff  permitted  the  property  to 
remain  in  the  possession  of  a  third  person,  or  of 
the  defendant,  under  a  verbal  engagement  to 
produce  it  on  the  day  of  sale,  prevent  the  writ 
from  having  been  levied  in  contemplation  of 
law ;  the  sheriff  being  responsible  in  such  case, 
if  the  property  is  not  produced,  ib. 

715.  Afler  a  fi.  fa.  has  been  levied,  the  plain- 
tiff cannot  withdraw  it,  and  issue  a  ca.  sa.  Cul- 
ler V.  Colver,  3  Cow.  30. 

716.  The  plaintiff,  at  the  same  time  that  he 
proceeds  against  the  sheriff  for  an  escape,  may 
take  out  a  fi.  fa.  against  the  property  of  the  de 
fendant  —  the  remedies  not  being  inconsisteu/ 
with  each  other.  Jackson  v.  Bartlett,  8  Johns 
361. 

717.  A  writ  of  fieri  facias  may  be  levied  oi 
ready  money,  in  the  possession  of  the  defendant 
Steele  v.  Brown,  2  Virg.  Cas.  246. 

718.  Growing  corn  was  liable  to  be  sold  ir 
virtue  of  a  fieri  facias,  previous  to  the  act  ol 
1834.     Craddock  v.  Riddlesbarger,  2  Dana,  205 

719.  A  fieri  facias  cannot  issue  for  rent,  unles» 
a  judgment  has  been  rendered.  Rector  v.  Gale, 
Hardin,  78. 

720.  A  writ  of  fieri  facias  cannot  lawfully  be 
directed  to  the  sheriff  of  any  other  county,  un- 
less the  debtor  removes  himself  or  effects,  or 
resides  out  of  the  county  where  the  judgment 
was  obtained.    Mason  v.  Rogers,  4  Litt.  375. 

721.  A  sheriff  cannot  maintain  trover  for  goods 
by  virtue  of  a  fi.  fa.  and  a  general  levy  indorsed 
thereon ;  he  not  having  made  an  inventory  of 
the  goods,  nor  taken  actual  possession  of  them. 
Uoyd  V.  Wyckoff,  6  Halst.  218. 

722.  The  act  of  Tennessee  of  1809,  authorizing 
the  issuing  of  a  fi.  fa.,  did  not  prohibit  a  party 
from  resorting  U)  %  ca.  sa.  Hodge  v.  Dillon^ 
Cooke,  279. 

723.  The  plaintiff  in  a  prior  judgment  issued 
a  fieri  facias  thereon,  which  was  delivered  to 
the  sheriff,  in  October,  with  instructions  to  the 
sheriff  "  to  make  a  levy  on  the  property  of  the 
debtor,  but  to  do  nothing  until  ordered,  unless 
crowded  by  younger  executions;  but  by  no 
means  to  let  the  execution  lose  its  preference.** 
The  sheriff  did  nothing  but  to  receive  an  in- 
ventory of  the  personal  property  of  the  debtor, 
until  another  execution  was  delivered  to  him  in 
May  following,  at  a  suit  of  a  subsequent  creditor. 
Held,  that  the  first  execution  was  dormant,  and 
constructively  fraudulent,  as  against  the  subse- 
quent execution.  Kellogg  v.  Griffin,  17  Johns. 
274.     Vide  Dickenson  v.  Cook,  ib.  332. 

724.  Where  a  levy  of  an  execution  has  been 
made  upon  land,  and  the  fi.  fa.  be  so  returned,  if  a 
second  fi.  fa,  then  issue  before  the  first  levy  ia 
disposed  of,  the  second  jE. /a.  is  void.  Arnold  v. 
Fuller,  1  Ham.  458. 

725.  Where  a  sheriff  levied  a  fieri  facias  on 
land  before  the  return  day,  and  received  a  ven* 
ditioni  exponas  after  the  return  day  of  the  fier\ 
facias,  and  sold  the  land  at  auction  on  the  day 
of  ihe  date  of  the  venditiom  exponas^  it  was  belo^ 
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that  the  venditioni  exponas  'conferred  no  new 
authority  to  sell,  and  that  the  proceedings  were 
regular.     Cox  v.  Joiner,  4  Bibb,  94. 

726.  A  second  fieri  facias  cannot  issue  until 
after  the  return  of  a  previous  execution.  Cump^ 
Mton  ▼,  Field,  3  Wend.  382. 

727.  Land  held  under  a  special  warrant  in 
Pennsylvania  may  be  levied  upon  under  a  fieri 
facias,  and  sold  under  a  venditioni  exponas ;  but 
land  held  under  an  indescriptive  warrant  cannot. 
LewU  V.  Meredith,  3  Wash.  C.  C.  81. 

728.  Where  a  sheriff  sells  land  on  a  fi.  fa., 
issued  and  levied  after  the  defendant's  death, 
the  sale  confers  no  title  ;  a  sci.  fa.  not  having 
been  issued  to  revive  the  judgment  against  the 
heirs  or  true  tenadts.  Cartney  v.  Reed,  5  Ham.  221 . 

729.  Where  suit  was  brought  upon  an  appeal 
bond,  and  the  defendants  pleaded  that,  after  the 
judgment  was  rendered  in  the  case  appealed, 
and  before  the  commencement  of  this  suit,  the 
plaintiff  sued  out  a  writ  of  ^.  fa.,  which  was 
levied  upon  the  goods  of  the  judgment  debtor  to 
a  large  amount,  which  levy  was  returned  upon 
the  execution ;  held,  that  the  plea  was  good  in 
bar.     Case  v.  Adams,  3  Ham.  223. 

730.  Land  may  be  sold,  by  virtue  of  a  fieri 
facias,  on  a  judgment  for  costs,  as  well  as  on 
any  other  judgment.     Cox  v.  Joiner,  4  Bibb,  94. 

731.  In  South  Carolina,  a  fi.  fa.  and  a  ca.  sa. 
may  issue  on  the  same  judgment,  though  only 
one  can  be  executed.  But  a  sheriff  having  made 
a  levy  under  Hkefi.fa.,  which  turns  out  to  be  in- 
sufficient,  he  may  forthwith  proceed  on  the  ca. 
sa.     Mazyck  v.  Bell,  2  Bailey,  101. 

732.  Where  the  plaintiff  in  a  fieri  facias  dies 
after  it  has  been  levied,  the  execution  does  not 
abate,  but  a  venditioni  exponas  may  issue.  Buck' 
ner  v.  TerrHl,  Litt.  Sel.  Cas.  29. 

733.  Afi.fa.,  after  it  is  placed  in  the  sheriff  *s 
hands,  may  be  altered,  by  consent  of  parties,  so 
as  to  make  it  correspond  with  the  judgment 
record,  without  entering  a  rule  for  the  purpose. 
Oaklev  V.  Becker,  2  Cow.  454.  Though  a  fi.fa. 
vary  uom  the  record,  and  is  therefore  voidable, 
a  judgment  creditor  in  another  suit  cannot  avail 
himself  of  the  irregularity,  ib. 

734.  Two  writs  of  ji.  fa.  may  issue,  on  the 
aame  judgment,  into  different  counties,  at  the 
■ame  time.     Hammond  v.  Mather,  2  Cow.  456. 

735.  Lands  levied  on  under  n.  fi.fa.  cannot  be 
sold  after  the  return  day,  except  upon  the  issu- 
ing of  a  venditioni  exponas.  Doe  v.  MKinne,  4 
Hawks.  279.  And  it  seems  a  sale  on  execution 
conveys  only  the  right  to  possession,  and  not  the 
actual  possession  of  lands,  ih.  And  it  seems,  that 
a  levy  on  real  estate  shown  only  by  indorsement  of 
the  fi.fa.  after  return  day  would  not  be  valid,  ib. 

736.  If  an  inquisition  has  been  held  on  one  fi. 
fa.,  and  the  land  condemned,  another  judgment 
creditor  may  take  out  a  venditioni  exponas,  and 
■ell,  without  a  new  inquisition.  MCormick  v. 
Meason,  1  S.  &,.  R.  92. 

737.  After  a  levy  under  a  fi.  fa.,  if  the  officer 
discover  that  the  property  was  subject  to  a  pre- 
Tious  execution  for  an  amount  exceeding  the 
Taloe  of  the  property,  he  may  return  the^i./a. 
nidla  bona,  and  a  ca.  sa.  may  then  be  issued. 
Ckampenois  v.  White,  1  Wend.  92. 

738.  Land  taken  under  z.  fieri  facias,  in  Mary- 
land, must  be  specifically  described ;  otherwise, 
the  seizure  is  void.  ffiUiamson  v.  Perkiils,  1 
Har.  &  J.  449. 

739.  A  purchaser  of  real  estate  under  a  fi.  fa. 
may  enter  and  take  possession  of  the  premises 
in  a  peaceable  manner,  though  some  goods  of  the 
former  proprietor  are  left  there,  and  though  oc- 


casionally occupied  by  his  servants.    MDougaU 
V.  Sticker,  1  Johns.  42. 

740.  In  Pennsylvania,  the  death  of  either  of 
the  parties,  alter  b,  fieri  facias  issued,  does  not 
prevent  the  venditioni  exponas  from  issuing  im* 
mediately  upon  the  return  of  the  fieri  facias  lev 
ied  on  land,  and  the  same  condemned.  A  scire 
facias  is  not  necessary.  Bleecker  v.  Bond,  4 
Wash.  C.  C.  6. 

741.  A  sheriff  who  levies  a,  fi.fa.  is  not  bound 
to  leave  goods  on  the  premises  sufficient  for  the 
payment  of  the  rent  in  arrear,  without  notice  for 
that  purpose  from  the  landlord.  Alexander  v. 
Mahon,  11  Johns.  185. 

742.  Afierifacias  issaed  upon  a  subsisting  judg- 
ment, by  a  court  of  competent  jurisdiction,  gives 
the  sheriff  authority  to  sell ;  and,  if  the  judg- 
ment is  afterwards  reversed,  the  title  of  the  pur- 
chaser will  not  be  thereby  defeated.  Barney  v. 
Patterson,  6  Har.  &  J.  182. 

743.  In  New  Jersey,  a  testatum  fi.  fa.  may  is- 
sue before  sale  of  goods  on  fi.fa.  Bridge  Co.  v. 
Ward,  1  South.  3^. 

744.  A  sale  of  lands  on  b.  fi.fa.  will  not  be  set 
aside,  and  a  resale  ordered,  on  motion  of  the 
plaintiff,  on  the  ground  that  the  plaintiff's  agent 
bid  less  for  it  than  he  was  instructed  to  bid  by 
the  plaintiff.   Vandenburgh  v.  Briggs,  7  Cow.  367. 

745.  Where  an  officer  had  levied  k  fieri  facias 
on  the  crop  of  a  tenant,  and  sold  it  to  a  stran- 

fer;  the  landlord  afterwards  had  it  taken  by 
istress  for  rent,  and  sold  again,  and  the  first 
purchaser  sued  him  for  conversion ;  it  was  held, 
that  the  sale  under  k  fieri  facias  ve^lsd  a  good 
title  in  the  purchaser,  and  that  evidence  of  the 
landlord's  lien,  and  notice  thereof  to  the  pur- 
chaser, were  irrelevant.  Craddock  v.  Riddles^ 
barger,  2  Dana,  205. 

746.  A  fi.  fa.  was  levied,  in  the  autumn,  on 
hides  which  were  in  vats,  undergoing  the  pro- 
cess of  tanning,  and  could  not,  tlierefore,  be  sold 
till  spring  without  great  sacrifice,  and  the  plain- 
tiff airected  the  officer  to  delay  a  sale  until 
spring;  held,  that  this  did  not  make  the  fi.fa, 
dormant  or  fraudulent  as  to  creditors.  Power  v. 
Fan  Bur  en,  7  Cow.  560. 

747.  Where  the  defendant  has  no  title  to  lands 
sold  on  €L  fi.fa.,  for  which  the  sheriff  has  given  a 
certificate  of  sale  to  the  purchaser,  and  indorsed 
the  sum  bid  on  the  fi.  fa.,  relief  will  not  be 

granted  on  motion,  but  a  court  of  equity  should 
e  applied  to.  Lansing  v.  Q,uackenbush,  5  Cow.  38. 

748.  A  second  /.  fa.  cannot  issue  until  the 
first  is  returned,  unless  it  be  in  a  county  other 
than  that  in  which  the  first  issued.  Borland  v. 
Borland,  5  Cow.  417. 

749.  The  sheriff  sold  property  on  b.  fi.fa.,  and 
indorsed  the  amount  of  the  sale  upon  it.  It  af- 
terwards appeared  that  the  property  belonged  to 
a  third  person,  who  recovered  its  value  in  an  ac- 
tion against  the  sheriff  and  plaintiff  jointly  ;  held, 
that  the  indorsement  should  be  stricken  out,  and 
an  alias  jE. /a.  issued  for  the  whole  sum.  Adams ' 
V.  Smith,  5  Cow.  280. 

750.  A  levy  on  b.  fi.fa.,  by  a  deputy-sheriff,  is 
a  constructive  levy  of  the  same  property,  of  a 
subsequent^. /a.,  delivered  to  another  deputy  of 
the  same  sheriff;  and  the  sheriff  may  sell  upon 
the  second^. /a.,  though  there  has  been  no  aC' 
tual  levy.     Russell  v.  Gibbs,  5  Cow.  390. 

751.  A  plaintiff  who  has  two  judgments,  ana 
has  issued  a,  fi.fa.  upon  one  of  them,  after  inqui- 
sition by  a  jury,  which  was  extended,  may  have 
an  execution  under  the  other  judgment  upon  the 
same  land.     Gist  v.  Wilson,  2  Watts,  30. 

752.  Afi.fa.  levied  on  land  will  not  prolong 
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the  ezecotion  on  other  land  heyond  fire  yemn. 
Todd  T  JifCmlloek^  3  Pennsjl.  444. 

753.  Afi.fii,  W9B  levied  on  land ;  aAerwards, 
grain  waa  sowed,  and  another  creditor  leried  on 
ue  grain,  and  sold  it.  It  waa  held,  that  the  sec- 
ond creditor  waa  entitled  to  keep  the  proceeds 
of  the  grain.    Sumbangk  ▼.  Yates^  2  Rawle,  161. 

754.  In  March,  1825,  aji./a.  was  soed  ont, 
which  the  sheriff  retnmed  at  the  return  daj. 
in  July,  a  vemdi  issued,  (bonded  on  that  return. 
That  being  returned  not  executed,  another  vendi 
was  issued,  which  was  returned  to  April  term, 
1827,  executed,  and  the  proceeds  of  the  sale  of 
the  property  paid  to  the  plaintiff's  attorney. 
At  April  term,  1828,  the  defendant  in  the  exe- 
cution moved  to  quash  the  last  vendi  and  the 
retam  thereto,  for  various  alleged  irregularities. 
Held,  that  the  motion  was  too  late.  Waters  v. 
Peach,  3  Gill  6l  Johns.  406. 

755.  A  sheriff  cannot  levy  on  goods,  by  virtue 
of  A  Ji.  fa.,  after  the  return  day  lu»  passed.  De- 
voe  V.  Elliott,  2  Caines,  243. 

756.  Although,  where  nJUri  facias  has  been 
levied  on  property  sufficient  to  pav  the  debt, 
and  possession  remains  with  the  officer,  a  sec- 
ond ji«ri/Kia«  cannot  properly  issue,  yet  it  will 
not  excuse  the  sheriff  from  obeying  its  mandate. 
jSlUn  V.  Johnson,  4  J.  J.  Marsh.  235. 

757.  After  M,Ji»fa.  haa  been  levied  upon  real 
property  which  has  been  condemned,  the  plain- 
tiff cannot  abandon  these  proceedings,  and  take 
out  a  ea.  sa.,  without  leave  of  court.  TTu  Bank 
of  Pennsylvania  v.  Latshaw,  9  S.  &  R.  9. 

758.  Afi.fa.  being  in  the  hands  of  an  officer 
does  not  preclude  the  plaintiff  from  suing  out  a 
ca.  sa.  at  the  same  time.  Cary  v.  Greggs,  3 
Stew.  433. 

759.  The  taking  property  under  tLfi.fa.  is  not 
of  itself  equivalent  to  payment,  and  does  not 
amount  to  satisfaction  of  the  judgment.  A  plain- 
tiff may  countermand  a  venditioni  exponas,  and, 
at  the  instance  and  for  the  accommodation  of 
the  defendant,  restore  the  property  levied  upon, 
without  beinf  actually  paid,  and  without  im- 
pairing his  claim.  Sasscer  v.  Walker,  5  Gill  & 
Johns.  102. 

760.  A  purchaser  under  tifi.fa.,  at  a  sheriff's 
sale,  has  no  right  to  enter  upon  the  premises 
unless  they  are  vacant.  People  v.  Jfelson,  13 
Johns.  340. 

761.  Afi.fa.  tested  out  of  term  is  void.  Sim^ 
onds  V.  Catlin,  2  Caines,  61 . 

762.  A  fi.fa.,  without  a  testatum  issuing  to  a 
county  where  the  tenure  of  the  suit  was  not  laid, 
is  void    t^. 

763.  The  proceedings  under  n  fieri  facias  were 
held  void,  where  it  appeared  that  the  judgment 
had  been  assigned,  to  one  of  the  sureties  on  the 
bond  on  which  the  judgment  was  obtained,  for 
a  sum  less  than  the  debt,  and  where,  after  the 
assignment,  the  execution  issued  in  the  name 
of  uie  assignee.  Morgan  v.  Davis,  2  Har.  & 
M'Hen.  9. 

764.  Where  a  sheriff  seizes  property  under  a 
fi.  fa.,  and  returns  it  unsold  for  want  of  buyers, 
and  goes  out  of  office,  the  venditioni  exponas 
must  issue  to  him,  and  not  to  his  successor,  and, 
if  Issued  to  his  successor,  all  his  acts  under  it  are 
void.^   Purly.  Duvall,  5  Har.  &  J.  69. 

765.  A  seizure  of  lands  by  a  sheriff,  under  a 
fi.fa.,  does  not  divest  the  estate  of  the  debtor. 
Catlin  V.  Jackson,  8  Johns.  520.  Nor  does  a  sale 
at  auction,  by  him,  until  the  purchase  money  is 
paid  and  a  deed  delivered,  t^. 

766.  In  Maryland,  the  indorsement  of  the 
timp  of  the  delivery  of  n  writ  of  fi.fa.  to  a  sher- 


iff is  not  necessary  to  make  title  to  lands  pnp> 
chased  under  the  writ.  Nor  is  it  necessary  as 
to  personal  property,  except  as  against  pur- 
chasers. Hanson  v.  Barnes,  3  Gill  db  Johns. 
359.  The  lien  upon  lands  is  from  the  rendition 
of  the  judgment;  and  the  right  to  execution  of 
lands,  in  the  tenure  of  the  heir,  grows  out  of  the 
statute  of  5  Geo.  2,  c.  7,  in  connection  with  that 
lien.  ib. 

767.  In  Maryland,  the  death  of  a  defendant, 
before  a  levy  on  9. fi.fa.  which  was  in  the  hands 
of  the  sheriff  prior  to  such  death,  does  not  abate 
the  writ  so  as  to  render  a  sci.  fa.  against  the 
terre  tenants  necessary  ;  the  sale  under  ji.  fa., 
thus  issued  and  levied,  passes  title  to  the  pur- 
chaser.    Hanson  v.  Barnes,  3  Gill  &,  Johns.  3^. 

768.  The  Maryland  act  of  1716,  c.  16,  enabling 
the  sheriff  to  deliver  to  the  plaintiff,  in  satisfac- 
tion of  his  debt,  property  taken  under  b,  fieri  fa^ 
das,  was  held  not  to  be  repealed,  by  the  constitu- 
tion of  the  United  States,  as  to  antecedent  debts. 
Donaldson  v.  Harvey,  3  Har.  &  M'Hen.  12. 

769.  In  Maryland,  where  goods  taken  under  a 
fi.fa.  have  been  sold  for  a  part  of  the  amount 
taken  on  the  judgment,  a  ca.  sa.  cannot  be  le- 
gally issued  for  the  residue  until  the  sheriff  has 
made  a  final  return  of  thefi.fa.,  showing  what 
has  been  done  with  the  property.  This  return 
should  be  in  the  term  time ;  and,  if  made  to  the 
clerk's  office  in  the  recess,  it  is  void.  The  same 
principles  apply  to  a  venditiom  exponas.  Tur- 
ner V.  Walker,  3  Gill  &  Johns.  377. 

770.  Though  five  years  have  elapsed  since  a 
judgment,  if  a.  fi.fa.  has  been  issued,  a  sci.  fa. 
is  not  necessary  before  executing  another  ji. /a. 
Dodge  V.  Casey,  1  Miles,  13. 

771.  To  make  a  levy  effectual,  the  property 
seized  should  be  specially  designated  in  the  re> 
turn  of  the  execution,  or  by  reference  to  a  sched- 
ule accompanying  it.  Barnes  v.  Billington,  1 
Wash.  C.  C.  5&. 

772.  As  between  execution  creditors,  the  date 
of  the  levy,  and  not  the  date  of  delivery  to  the 
officer,  gives  priority  of  lien.  Kilby  v.  Hagght, 
3  J.  J.  Marsh.  208. 

773.  A  sale  under  an  execution,  to  a  honafids 
purchaser,  cannot  be  defeated  for  error  or  irreg 
ularity  in  the  judgment  or  execution,  or  on  the 
ground  that  no  levy  was  made  until  after  the 
return  day.    Jackson  v.  Rosevelt,  13  Johns.  97. 

774.  A  sale  by  a  marshal,  after  the  rrtarn 
day  of  a  fi.  fa.,  is  legal  as  respects  the  pur- 
chasers, provided  the  levy  was  made  before  the 
return  day.     Wheaton  v.  Sexton,  4  Wheat.  503. 

775.  A  purchaser  at  a  sheriff's  sale,  with  the 
assent  of  the  creditor,  gave  him  in  payment  a 
promissory  note  for  six  months,  the  officer  keep- 
ing the  goods  until  the  note  should  be  paid. 
Held,  that  another  execution,  levied  in  the  mean 
time  upon  the  same  goods,  had  priority.  Bayley 
T.French,  2  Pick.  6^. 

776.  Money  is  liable  to  be  levied  on  under  an 
execution.    Means  v.  Vance,  1  Bailey,  39. 

777.  Where  a  sheriff  has  two  executions 
against  the  same  defendant,  and,  having  levied 
part  of  the  amount  of  the  prior  execution,  i»ro 
ceeds,  after  the  return  day  of  that  execution,  to 
make  another  levy,  he  must  apply  the  proceeds 
of  the  latter  levy  in  satisfaction  of  the  junior 
execution.  SLingerland  v.  Swart,  13  Johns.  255. 
If  the  plaintiff,  in  the  junior  execution,  obtains  « 
rule,  directing  the  sheriff  to  pay  over  the  money 
to  him,  he  is  not  bound  to  proceed  by  attach- 
faient,  but  may  maintain  assumpsit  against  the 
sheriff,  ib.  A  mere  delay,  however,  m  selling 
property  levied  on  in  time,  does  not  render  thm 
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me  void  as  against  a  sabseqaent  exeetition  is- 
sued  sabsequent  to  the  sale.  IdnnindoU  y.  Doe^ 
14  Johns.  222. 

778.  A  general  return,  £.  G.  "Levied  on 
goods  as  per  inventory,'*  does  not,  in  Pennsyl- 
vania, discharge  the  defendant  and  make  the 
sheriff  liable  S>r  the  whole  debt.  He  is  liable 
only  for  goods  on  which  a  levy  might  have  been 
made.    LiUle  v.  Delancey^  5  Binn.  266. 

779.  An  officer  is  in  possession  from  the  levy- 
ing of  the  execution  and  taking  a  delivery-bond, 
and  the  obligors  are  his  bailees.  Lyon  v.  Stew- 
tarty  5  J.  J.  Marsh.  676. 

780.  Levy  and  condemnation  under  an  execu- 
tion keep  a  judgment  alive,  and  preserve  the 
lien  without  a  scire  facias.  U.  States  v.  Meehan- 
ies  Bankj  Gilpin,  51. 

781.  Generally,  the  claimant  of  property  levied 
on  under  an  execution  cannot  interpose  the  title 
of  a  third  person,  to  defeat  the  execution,  when 
his  own  title  has  failed.  But  such  claimant  may 
show,  in  defence,  that  he  possesses  an  undivided 
interest  in  the  property,  with  a  person  not  a 
party  to  the  suit.    Jit  Grew  v.  Hartj  I  Port.  175. 

ToZ.  A  writ  of  error  and  bail  within  four  days 
afler  judraient  is  perfected,  supersedes  execu- 
tion ;  and  if  it  be  levied,  restitution  will  be 
awarded ;  and  the  judge  may  enlarge  the  time 
beyond  four  days.  Jackson  v.  Schauber^  7  Cow. 
417.  Beekman  v.  Bemus,  7  Cow.  418.  Jackson 
V.  Schavber,  7  Cow.  490. 

783.  In  the  levy  of  an  execution,  a  demand  on 
the  debtor  personally,  or  at  his  usual  place  of 
abode,  is  made  an  essential  prerequisite  by  the 
Connecticut  statute ;  and  if  there  be  more  than  one 
debtor  the  demand  must  be  made  upon  all.  DtU- 
ion  V.  Tracy,  4  Conn.  365.  Where,  therefore,  an 
officer,  having  in  his  hands  an  execution,  issued 
on  a  judgment  for  the  plaintiff,  in  an  action  of 
forcible  entry  and  detainer,  commanding  him  to 
re-seize  the  plaintiff  of  the  land  in  question,  and 
to  collect  of  the  defendant  a  certain  sum,  being 
costs  of  suit,  entered  on  the  land,  and  demanded 
possession  thereof;  it  was  held,  that  this  was  not 
a  beginning  of  execution,  but  a  nugatory  act, 
neither  required  nor  authorized  by  law.  ib. 

784.  Where  a  cause,  in  which  the  plaintiff 
claimed  title  to  real  estate,  by  levy  of  execution, 
was  tried  in  the  superior  court  of  Connecticut, 
and  a  verdict  was  given,  and  a  judgment  ren- 
dered thereon  for  the  plaintiff;  the  plaintiff  at 
the  same  term  moved  for  a  new  trial,  and  the 
motion  was  reserved  with  stay  of  execution  for 
advisement,  and  in  the  mean  time  the  act  of 
1825,  confirming  certain  levies  upon  land,  was 
passed  :  it  was  held,  that  the  title  claimed  by  the 
plaintiff  was  not,  at  the  time  of  passing  such  act, 
"  finally  decided  *'  against  him,  within  the  proviso 
of  that  act.    Mather  v.  Chapman^  6  Conn.  54. 

785.  If  goods  are  suffered  to  remain  in  the 
defendant's  possession  several  years  after  a  levy, 
they  are  not  protected  from  *a  subsequent  levy 
unless  the  first  be  returned  prior  to  the  second 
being  delivered  to  the  sheriff.  Lewis  v.  Smith, 
2  S.  &.  R.  142. 

786.  A  levy  on  part  of  the  goods  in  a  house 
for  the  whole,  is  good,  and  the  goods  are  bound 
from  the  time  the  execution  is  placed  in  the 
officer's  hands,  ib. 

7r^.  A  purchaser  of  land  subject  to  the  lien 
of  a  judgment,  and  which  was  aflerwards  sold 
tfhder  it,  cannot  set  aside  the  levy  and  sale,  on 
the  ground  that  the  defendant  in  the  execution 
had  at  the  time  other  lands,  and  personalty  suf- 
ficient to  satisfy  the  execution.  Longworih  v. 
Screesn,  2  Hill,  S.  C.  298. 


788.  A  variance,  between  a  levy  in^rsed  on 
an  execution  and  a  description  in  the  deed,  may 
be  explained  by  parol  evidence.  Mathews  v. 
Thompson^  3  Ham.  272. 

789.  The  mere  omission  to  remove  ponderous 
articles  levied  upon  on  execution,  is  not,  per  se, 
evidence  of  fraud  ;  but  if  the  creditor  permit  the 
debtor  to  consume  the  property,  this  is  grousd 
for  suspicion  of  fraud;  and,  in  proof  of  Ae 
fraud,  evidence  may  be  given  that  the  debtor  was 
permitted  to  use  other  property  levied  on  at  the 
same  time.  Farrington  v.  Sinclair^  15  Johns.  428. 
Farringtony.  Caswell^  ib.  430.  And  if  the  execu- 
tion is  levied  on  provisions  belonging  to  the 
debtor,  which  are  suffered  to  remain  with  tlie 
debtor,  and  to  be  consumed  in  his  fimiily,  the 
execution  and  levy  are  constructively  if  not 
actually  fraudulent,  as  against  a  subseqaent  at- 
tachment or  execution.  Farrington  v.  Sinclair y 
15  Johns.  429. 

790.  Executions  coming  into  the  hands  of  the 
sheriff  must  be  paid  out  of  the  proceeds  of  per- 
sonal property,  according  to  priority  in  reaching 
him,  though  they  arrive  the  same  day.  Ulrich 
V.  Dreyer^  2  Watts,  303. 

791.  Where  the  marshal  levies  on,  but  does 
not  keep  actual  possession  of,  a  vessel  which  had 
been  removed  from  a  wharf  without  the  knowl- 
edge of  the  wharfinger,  and  she  is  subsequently 
returned  to  the  same  wharf,  the  wharfinger  is  to 
be  paid  his  previous  wharfage  out  of  the  pro- 
ceeds of  a  sale  under  the  execution  made  subse- 
quent to  her  return.  Johnson  v.  M^Donough^ 
Gilpin,  101. 

792.  A  levy  is  prima  facie  evidence  of  satisfac- 
tion ;  but  in  South  Carolina,  a  plaintiff  may  take 
out  B,fi.fa.  and  a  ca.  sa.  at  the  same  time,  if  he 
do  not  proceed  on  both.  Miller  v.  Bagwell^  3 
M'Cord,  429. 

793.  'The  title  of  an  execution  creditor,  under 
a  levy  upon  the  real  estate  of  his  debtor,  is  not 
affected  by  notice  of  a  prior  conveyance  not  re- 
corded, the  creditor  having  no  notice  thereof  at 
the  time  of  the  attachment  upon  his  writ.  Emer- 
erson  v.  Uttlefield,  3  Fairf.  148. 

794.  Where  the  officer,  in  his  returiTtof  the  ex- 
tent of  an  execution  on  the  land  of  a  debtor,  taxed 
the  expenses  in  gross,  the  levy  was  held  not  to 
be  void  for  that  cause.    Tibbetts  v.  MerrUly  ib.  1 22. 

795.  Where,  in  the  levy  of  an  execution,  the 
appraisers  were  sworn  to  appraise  real  estate  to 
satisfy  '*  the  execution,"  omitting  **  and  all  fees," 
the  levy  was  nevertheless  held  to  be  valid.  Stur* 
divant  v.  Sweetser,  3  Fairf.  520. 

796.  In  levying  an  execution  upon  real  estate, 
the  appraisers  may  lawfully  take  into  considera- 
tion the  contingent  right  of  dower  in  the  wife 
of  the  debtor.  tS. 

797.  Where  the  residence  of  an  execution 
debtor  was  described  in  the  execution  as  being 
in  a  town  out  of  the  county,  the  officer,  in  ma- 
king a  levy,  was  held  to  be  justified  in  considering 
that  town  as  the  place  of  his  residence  at  the 
time  of  the  levy ;  and  no  proof  being  offered, 
showing  that  he  lived  within  the  county,  the 
officer  was  not  required  to  notify  him  to  choose 
an  appraiser.     Howe  v.  Reed,  3  Fairf.  515. 

798.  Where  a  sheriff  takes  a  bond,  and  leaves 
the  property  levied  on  in  the  hands  of  the  de- 
fendant for  one  year,  a  purchaser  from  the  de- 
fendant takes  it  cleared  of  the  lien.  Snyder  v. 
Beam,  1  Browne,  366. 

799.  A  sheriff,  who  levies  an  execution,  may 
exonerate  himself  from  liability,  by  statute,  by 
summoning  a  jury  to  trv  the  right  of  the  proper- 
ty ;  but  the  plaintiff,  who  directs  the  levy  to  be 
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made,  is  not  so  ezonentea.     Sanders  ▼.  Hamil- 
ton, 3  Dana,  550. 

800.  Where  one  **  work-beast "  is  exempted 
from  execution,  and  the  debtor  has  one  in  this 

i'urisdiction,  and  one  without  this  jurisdiction, 
»oth  subject  to  his  control,  he  cannot  elect  the 
latter,  and  thus  defeat  the  levy  as  to  both.  Robin^ 
son  ▼.  Myers  J  3  Dana,  441. 

801.  A  sale  of  land  on  execution  does  not 
carry  a  title,  but  only  a  lien,  till  after  15  months. 
Ex  parte  Peru.  Iron  Co.  7  Cow.  540. 

802.  Where  an  execution  in  favor  of  A  against 
B  is  returned,  that  the  money  was  not  made  by 
order  of  the  plaintiiT  's  attorney,  and  an  alias  exe- 
cution is  issued  and  put  in  the  hands  of  the 
sheriff  subsequently  to  an  execution  in  favor  of 
C  af ainst  B,  and  the  property  levied  upon  is  not 
sufficient  to  satisfy  both  executions,  the  claim 
of  G  is  to  be  first  satisfied.  A's  first  execution 
does  not  operate  as  a  lien  upon  the  property  after 
the  writ  has  been  returned.  Broton  v.  The  5Aer- 
iff,  dec.  1  Mis.  454. 

803.  The  legal  title  of  a  defendant  in  an  exe- 
cution to  land  in  the  adverse  possession  of 
another,  is  subject  to  levy  and  sale,  under  exe- 
cution, (Judge  Nichols  dissenting.)  Frizzle  v. 
Veaeh,  1  Dana,  211. 

804.  In  a  levy  on  real  estate,  it  is  not  essen- 
tial that  the  magistrate  who  administered  the 
oath  to  the  appraisers,  or  that  the  appraisers  cer- 
tify their  doings  on  the  execution,  and  that  their 
certificates  be  made  part  of  the  officer's  return ; 
but  it  may  be  convenient,  in  case  of  an  insuffi- 
cient certificate  by  the  officer,  to  supply  the  de- 
fect. Waiiams  v.  Amory,  14  Mass.  20.  But,  if 
the  appraisers  certify  their  doings  on  the  execu- 
tion, such  certificate  is  no  part  of  the  officer's 
return,  unless  it  be  made  so  by  the  officer's  re- 
ferring to  it  in  the  part  signed  by  him.  Skove  v. 
D010, 13  Mass.  529. 

805.  Where  an  execution  is  levied  on  real  es- 
tate held  in  joint  tenancy,  coparcenary,  or  ten- 
ancy in  common,  it  is  not  necessary  that  the  par- 
ticular nature  of  the  estate  be  described  ;  but  it 
will  be  sufficient  if  the  whole  estate  be  described 
by  metes  and  bounds,  and  an  undivided  part, 
equal  to  the  debtor's  share,  be  set  off.  Pond  v. 
Pond,  14  Mass.  403.  Bariietv.  Harlow,  12  Mass. 
348.  And  if  an  execution  be  levied  on  a  re- 
mainder or  reversion,  the  levy  will  be  good  to 
pass  the  debtor's  interest,  without  describing  the 
nature  of  the  estate  taken,  or  the  interest  of  the 
tenant  of  the  particular  estate,  ib. 

806.  An  obvious  mistake  made  by  an  officer,  in 
the  date  of  his  return  on  an  execution,  will  not 
defeat  the  levy ;  and  if  there  be  two  dates,  which 
are  inconsistent  with  each  other,  one  of  them 
will  be  rejected.     Shove  v.  Dow,  13  Mass.  529. 

807.  If  the  levy  be  not  registered  within  three 
months,  according  to  the  statute,  it  is  not  for 
that  cause  void,  out  will  be  valid  against  the 
judgment  debtor  and  his  heirs.  JIfLellan  v. 
Whitney,  15  Mass.  137.  Nor  can  the  levy  be 
avoided  by  a  subsequent  attaching  creditor  or 
purchaser  who  has  knowledge  of  the  levy,  al- 
though it  be  not  registered  within  three  months, 
if  it  DC  registered  before  the  second  attachment 
or  conveyance.  Uf. 

808.  If  a  chattel  be  owned  in  common,  an  exe- 
cution against  one  part  owner  cannot  be  right- 
fully levied  on  the  whole  chattel,  but  only  on  the 
judgment  debtor's  share.  Melville  v.  Brown,  15 
Mass.   82.     Briggs  v.  Strange,  17  Mass.  405. 

809.  If  an  execution  be  levied  on  more  land 
than  the  debtor  owns,  or  on  more  than  his  share 
'm  the  land,  the  levy  will  nevertheless  be  good 


for  so  much  as  he  does  own,  or  for  his  share. 
Pond  V.  Pond,  14  Mass.  403. 

810.  In  general,  no  estate  or  interest  in  land 
can  be  transferred  bv  the  levy  of  an  execution, 
except  such  as  the  debtor  might  have  conveyed 
by  a  suitable  instrument  for  a  valuable  considera- 
tion.    Bartlet  v.  Harlow,  12  Mass.  348. 

811 .  In  Massachusetts,  an  execution  against 
an  heir  or  devisee  may  be  levied  on  his  share  of 
the  estate,  before  partition  thereof;  which  levy 
will  not  be  defeated  by  a  division  and  assign* 
ment  of  the  estate  to  a  part  of  the  heirs  or  de- 
visees, pursuant  to  the  statute  of  1817,  c.  190, 
§  24 ;  but  the  judgment  creditor  will  take  the  es- 
tate, subject  thereto.   Procter  v.  ^ewhall,  17  ib.  81. 

812.  An  execution  on  a  judgment,  recovered 
against  the  estate  of  a  deceased  person,  levied 
on  the  lands  of  the  deceased,  after  his  estate  has 
been  represented  insolvent,  'is  nevertheless 
valid,  and  will  vest  the  estate  in  the  creditor , 
and,  although  his  claim  be  afterwards  laid  before 
the  commissioners,  and  allowed  by  them,  and  he 
receive  his  dividend  of  the  administrator,  it  will 
not  avoid  the  levy,  or  divest  him  of  the  estate 
levied  on.     Ramsdell  v.  Creasey,  10  Mass.  170. 

813.  In  Kentucky,  no  motion  will  lie  for  money 
levied  on  an  execution,  on  the  officer's  return  of 
satisfied  and  paid  to  the  plaintiff.  Moiford  v. 
Thomas,  Ky.  Dec.  251. 

814.  ^S  an  officer,  who  holds  an  elder  and  a 
junior  execution  in  his  hands,  levy  the  junior 
execution  first,  and  thus  exhaust  the  property, 
and  thereby  the  elder  execution  is  satisfied  out  of 
the  estate  of  the  surety  of  the  defendant  in  the 
elder  execution,  the  officer  is  liable  to  a  suit  on 
his  official  bond  in  behalf  of  the  suretv.  Com- 
monwealth  v.  Straton,  7.  J.  J.  Marsh.  90. 

815.  In  Connecticut,  the  levy  of  an  execution, 
taken  out  upon  a  judgment  by  default,  against 
a  person  out  of  the  sUite,  without  giving  bond 
agreeably  to  the  statute,  is  good  and  valid  against 
all  persons  but  the  debtor  himself.  Marcy  v. 
Russ,  1  Root,  176. 

616.  It  is  no  objection  to  the  title  to  land, 
under  the  levy  c€  an  execution,  that  it  was 
taken  out  sooner  than  it  was  agreed  to  have  been. 
Cheesehorough  v.  Clark,  ib.  141.  Nor,  that  one  of 
the  appraisers  was  tenant  to  the  defendant,  when 
both  parties  knowingly  agreed  to  have  him.  ih. 

817.  Where  a  levy  has  been  regularly  made, 
the  sheriff  may  in  all  cases  close  the  execution 
by  a  sale,  altnough  the  day  be  first  passed  on 
which  the  execution  is  made  returnable.  Thomer 
V.  Purkey,  1  Rep.  Con.  Ct.  323. 

818.  It  is  no  objection  to  the  validity  of  a  levy 
upon  land,  that  the  appointment  of  two  apprais- 
ers  for  the  debtor,  upon  his  neglect  to  appoint 
them,  was  made  by  a  justice  of  the  peace,  who 
was  the  appraiser  for  the  creditor  in  the  same 
levy.     Pendleton  v.  Button,  3  Conn.  406. 

619.  Where  th^  appraised  value  of  land,  set 
off  on  an  execution,  was  14  cents  more  than  the 
amount  of  the  execution  and  officers*  fees ;  it 
was  held,  that  the  case  was  within  the  maxim, 
de  minimis  not  curat  lex,  and  that  the  levy  waa 
not  therefore  void.  Spencer  v.  Champion,  y 
Conn.  536. 

820.  A  levy  is  not  invalid,  because  a  portion 
of  land  much  larger  thiui  the  part  set  off  was 
levied  upon  and  appraised,  and  the  specific  land 
set  off  was  not  re-appraised,  where  there  is  no 
appearance  of  unfairness  in  the  transaction. 
Marey  v.  Kinny,  9  Conn.  394.  Thus  a  levy  was 
made  upon  a  tract  of  land,  particularly  de« 
scribed,  containing  by.  estimation  120  acrea^ 
which  was  appraised  at  $7  87  cents  per  acre 
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The  officer  then  set  off  to  the  creditor  47  acres 
mnd  90  rods  thereof,  particularly  described.  It 
was  held,  that  these  proceedings,  in  the  absence 
of  any  proof  of  u\ifairness  or  inequality,  were 
not  illegal,  ib, 

821.  Under  the  Connecticut  statute,  no  title 
yests  in  the  creditor,  under  a  levy  upon  an  exe- 
cution, until  the  execution  is  returned  into  the 
office  of  tlie  clerk  of  the  court  whence  it  issued; 
and,  until  that  is  done,  the  previous  proceed- 
ings are  subject  to  the  control  and  revision  of 
the  officer.  Kellogg  v.  Wadhams^  9  Conn.  201. 
Where,  therefore,  just  previous  to  his  record- 
ing such  execution  in  the  town  clerk*s  office, 
the  officer  discovered  that  the  blank  left  in  the 
certificate  of  the  appraisers,  for  the  sum  at  which 
the  land  was  appraised,  had  not  been  filled  ;  and 
he  thereupon  took  the  execution  to  each  of  the 
appraisers,  and  filled  up  the  blank  with  their 
consent,  and  the  officer  and  each  of  the  apprais- 
ers separately  re-signed  the  return  and  the  cer- 
tificate, after  whicn  the  execution  and  return 
were  recorded  as  amended,  and  returned  into 
the  office  of  the  clerk  of  the  court,  all  within 
the  life  of  the  execution ;  it  was  held,  that  it 
was  competent  for  the  officer  to  correct  the  mis- 
take, and  that  the  correction  was  properly  made, 
and  the  levy  valid,  ib. 

822.  Where  an  officer,  having  an  execution 
against  a  person  who  was  in  the  state's  prison, 
but  whose  family  resided  in  the  same  dwelling- 
house  which  he  had  previously  occupied,  made 
demand  of  the  execution  at  such  dwelling- 
house,  and  immediately  after  proceeded  to  levy 
the  execution  on  land  of  the  debtor  which  he 
had  attached,  and  to  procure  the  appointment  of 
appraisers,  one  by  the  creditor,  and  two  by  a 
justice  of  the  peace ;  it  was  held,  in  ejectment 
afterwards  brought  by  the  debtor  against  the 
creditor  for  such  land,  that  the  levy  was  effec- 
tual to  transfer  the  title,  the  conduct  of  the  offi- 
cer being  reasonable,  under  the  circumstances 
of  tha  case,  although  the  sentence  of  the  debtor 
was  within  two  months  of  its  expiration  at  the 
time  of  such  demand.  Orant  v.  Dalliber,  11 
Conn.  234. 

823.  It  is  essential  to  the  validity  of  a  levy 
under  an  execution,  under  the  revised  statutes 
of  Connecticut,  that  the  return  of  the  officer 
should  show,  that  the  justice  of  the  peace,  by 
whom  the  appointment  of  appraisers  is  made,  is 
of  the  town  in  which  the  estate  levied  upon 
lies.     Mather  v.  Chapman,  6  Conn.  54. 

824.  An  inquisition  cannot  be  supported  un- 
less defendant  has  notice  of  the  levy,  or  the 
time  and  place  of  holding  the  inquest.  Hey- 
drick  V.  Eaton,  2  fiinn.  215. 

825.  After  levy  on  the  real  property  of  a 
debtor,  he  cannot  transfer  it  to  the  real  owner, 
with  a  view  to  defeat  the  creditor.  StahU  v. 
S^fohn,  8  S.  &.  R.  317. 

826.  A  levy  vests  only  a  qualified  property 
in  the  sheriff.  The  defendant  may  sell  the 
property  levied  upon,  and  pay  the  execution ', 
or  he  may  contract  to  sell  it ;  and  if  he  delivers 
it  and  discharges  the  lien  on  it,  the  considera- 
tion moving  from  him  is  as  good  and  legal  as  if 
no  lien  *aaid  existed.  Bates  v.  Moore,  2  Bailey, 
t>l4. 

827.  Levy  should  be  upon  the  land  itself,  and 
not  upon  ^'the  right,  title,  and  interest,*'  &c.,  of 
the  debtor,  in  the  land.  Jirms  v.  Burt,  1  Verm. 
ilO.    See  Paine  v.  Webster,  1  Verm.  131. 

828.  If  there  are  two  executions  in  the  sher- 
iff's office,  the  elder  of  which  is  enjoined  by  the 
court  of  equity  in  South  Carolina,  the  sheriff 


must  levy  the  other.    Mitchell  v.  Anderson,  1 
Hill,  S.  C.  69. 

8Si9.  A  return  of  a  levy  on  land  is  held  suffi- 
cient, in  Vermont,  if  made  accordmg  to  the  form 
in  Chipman's  Reports  Chase  v.  Botoen,  7  Verm. 
431. 

830.  To  constitute  a  levy  under  an  execution, 
the  officer  should  assert  his  title  by  virtue  of  the 
execution,  and  his  acts  should  be  public  and  un- 
equivocal, and  actual  possession  should  be  taken. 
Beekman  v.  Lansing,  3  Wend.  446. 

831.  Where  an  officer  levies  upon  property  in 
the  possession  of  the  defendant  in  an  execution, 
and  such  property  is  in  fact  the  property  of 
another,  this  act  will  not  be  considered  as  aone 
colore  officii,  but  as  done  virtute  officii.  Hull  v. 
SotUhworth,  5  Wend.  265. 

832.  The  fact  of  a  constable  applying  to  a  jus- 
tice for  the  renewal  of  an  execution,  is  prima 
facie  evidence  that  such  execution  was  delivered 
to  him  in  season  to  levy  and  collect  the  amount 
thereof  within  its  life.  Wilson  v.  Gale,  4  Wend. 
623. 

833.  Where,  in  a  declaration  against  a  sheriff 
for  money  collected  on  an  execution,  it  is  stated 
that  the  direction  was  to  levy  a  certain  sum 
without  specifying  interest,  and  by  the  execu- 
tion it  appears  that  he  was  directed  to  levy  the 
amount  with  interest,  the  variance  is  not  ma- 
terial.    Crane  v.  Dygert,  4  Wend.  675. 

834.  A  levy  under  execution,  on  property  suf- 
ficient to  satisfy  the  same,  is  a  satisfaction  of  the 
judgment,  unless  the  property  has  been  fraud- 
ulently withdrawn  from  the  officer  by  the  de 
fendant.     Mickles  v.  Haskin,  11  Wend.  125. 

835.  To  constitute  a  levy,  the  sheriff  must  not 
only  have  a  view  of  the  goods,  but  must  assert 
his  title  to  them,  by  virtue  of  the  execution ;  his 
acts  must  be  such  as  would  subject  him  to  tres- 
pass, were  it  not  for  the  process.  Westervelt  v. 
Pinckntnt,  14  Wend.  123. 

836.  Defendant  in  ejectment,  claiming  title  by 
levy  against  the  plaintiff,  cannot  object  to  plain- 
tiffs introducing  a  deed  to  him  from  a  third  per- 
son while  defendant  was  in  possession,  on  the 
ground  of  such  possession  being  adverse,  al- 
though the  levy  prove  void ;  for  the  confirma- 
tion of  title  by  such  deed  would  enure  to  de- 
fendant's benefit.     Hall  v.  Hall,  5  Verm.  304. 

837.  A  purchaser  of  land  levied  in  execution, 
from  the  judgment  debtor,  is  not  entitled  to  the 
benefit  of  the  occupying  claimant  act  of  Ohio. 
Vincent  v.  Goddard,  7  flam,  (part  2d.)  188. 

838.  Although  an  officer  would  be  justified  in 
levying  an  execution   apparently  legal,  where 
the  judgment  was  void,  yet  he  is  not  liable  for 
neglecting  so  to  do.      Hill  v.   Wait,  5  Verm 
124. 

839.  An  application  to  the  court  of  common 
pleas,  to  set  aside  the  levy  of  an  execution  on 
property  alleged  to  be  exempted,  is  addressed  to 
the  sound  discretion  of  the  court,  and  is  not  sub- 
ject to  revision  in  the  supreme  court.  Bliss  v. 
Guslovf,  3  Ham.  269. 

840.  Where  an  execution  is  stayed  by  an  in- 
junction, after  a  levy  on  chattels,  the  sheriff  is 
bound  to  restore  the  chattels  levied  on  to  the 
owner.     Bisbee  v.  Hall,  3  Ham.  449. 

841.  Where  a  levy  is  set  aside,  the  parties 
stand  in  the  same  situation  as  if  no  levy  had 
been  made.  Patton  v.  Sheriff  of  Pickaway  Coun- 
ty, 2  Ham.  395. 

842.  Under  the  Ohio  statute  of  1824,  concern- 
ing executions,  judgment  creditors,  who  had  not 
sued  out  and  levied  execution  within  12  months 
from  the  date  of  the  judgment,  lose  their  lien 
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ana  preference,  u  against  subiequent  attaching 
creditors  who  had  sued  out  and  leried  execu- 
tion within  12  months ;  and  this  in  case  of  judg- 
ments both  before  and  after  the  statute.  M'Cor- 
mick  Y.  Alexander^  2  Ham.  63.  Patton  v.  Skenf 
of  Pickatoay  County^  ib.  396.  Waymirt  v.  Staley^ 
3  Ham.  367. 

843.  If  a  prior  execution  is  kept  on  foot  by 
color  and  for  fraudulent  purposes,  a  subsequent 
execution  levied  upon  the  same  goods  will  be 
preferred ;  and  if  the  personal  property  has  been 
sold  under  the  first  execution,  the  court  will 
direct  the  money  raised  to  be  paid  to  the  seccid 
execution  creditor.  WUUamsan  ▼.  Johnson^  7 
Halat.  86. 

844.  The  word  executed  in  the  13th  section 
of  the  New  Jersey  act,  **  making  lands  liable 
to  be  sold  for  the  payment  of  debts,"  Revised 
Laws,  433,  means  levied.  Den  v.  Young,  7 
Halst.  300. 

845.  An  execution  against  0.  was  delivered 
to  a  deputy-sheriff,  in  December,  returnable  on 
the  third  Tuesday  of  February  following ;  and  in 
March,  C.  sold  a  pair  of  horses,  of  which  he  was 
in  possession  when  the  execution  was  delivered. 
The  sheriff  afterwards  took,  and  sold,  the  horses 
under  the  execution.  Held,  in  an  action  of 
trespass  against  the  officer,  by  the  purchaser  of 
C,  that,  in  the  absence  of  any  positive  proof,  it 
was  fairlv  to  be  presumed  from  the  circum- 
stances that  a  levy  had  been  properly  made  by 
the  officer  before  the  return  day  of  the  execu- 
tion.    Hartwell  v.  Root,  19  Johns.  345. 

846.  The  goods  of  a  debtor,  in  New  York,  are 
bound  by  the  delivery  of  an  execution  against 
him  to  the  sheriff;  and  if  the  debtor,  before  an 
actual  levy,  removes  the  goods  into  another 
county,  where  they  are  taken  and  sold  under  an 
execution  subsequently  issued,  though  the  bona 
fide  purchaser  acquires  a  title  to  the  goods,  the 
proceeds  in  the  hands  of  the  sheriff  will  be  or- 
dered to  be  paid  to  the  plaintiff  in  the  first  exe- 
cution, leaving  the  residue,  if  any,  to  the  plain- 
tiff in  the  second  execution.  Lamhert  v.  Pauld- 
ing, 18  Johns.  311.  Vide  Beals  v.  AUenj  ib. 
363. 

847.  A  levy  may  be  made  on  lands  acquired 
after  the  date  of  the  judgment,  or  conveyed  to 
other  persons  before  the  date  of  the  execution. 
Per  Drake,  J.  Den  v.  Steelman,  5  Halst.  193. 

848.  If  a  sheriff  makes  a  levy  on  goods  under 
one  execution,  and  afterwards  a  second  execu- 
tion comes  into  his  hands,  the  levv  is  sufficient 
for  both,  and  he  may  sell  the  goods  on  the  sec- 
ond execution  as  well  as  the  first.  Cresson  v. 
Stout,  17  Johns.  116. 

849.  The  sheriff,  before  the  return  day  of  an 
execution,  must  make  an  actual  levy  on  the  goods 
by  taking  an  inventory  of  them ;  and,  though  an 
inventory  may  not  be  requisite  in  all  cases, 
yet,  to  make  a  good  and  valid  levy,  th6  sher- 
iff must  have  the  goods  within  his  view  and  un- 
der his  power.  Haggerty  v.  Wilber,  16  Johns. 
287.  Merely  seizing  a  few  articles  outside  of 
a  store,  or  warehouse,  and  proclaiming  a  levy 
on  the  ffoods  locked  up  in  the  store,  and  not 
within  view,  is  not  a  levy  ;  but  the  sheriff  ought 
to  break  open  the  store,  actually  seize  the  goods, 
and  take  an  inventory  of  them.  ib. 

850.  A  sheriff,  in  order  to  levy  an  execution, 
may  break  open  a  store,  or  other  building,  not 
annexed  to  a  dwelling-house,  or  forming  any 
part  of  the  curtelage,  as  well  as  the  inner  doors 
of  the  dwelling-house,  ib. 

851.  Demand  on  execution  at  debtor's  house, 
he  being  absent,  is  safficient.    And  no  notice  to 


him  to  appoint  appraisers  is  requisite  if  he  b« 
absent  in  parts  unknown,  nor  to  his  attorney  in 
the  suit,  unless  specially  authorized  for  that 
purpose.  A  defect  in  the  description  of  the 
premises  levied  on,  that  can  be  supplied  with 
certainty  from  other  parts,  does  not  vitiate.  Go- 
huha  V.  Sinclear,  3  Verm.  394. 

852.  An  officer  need  not  remove  goods  taken 
on  execution,  in  New  Jersey,  but,  at  his  own 
responsibility,  may  make  the  defendant  his 
store-keeper.  Ctiver  v.  Applegate,  2  South.  479. 
And  he  need  not  see  the  goods,  even,  when  he 
makes  the  levy ;  the  goods  are  bound  firom  the 
receipt  of  the  execution,  ih. 

653.  Levies  on  the  same  property  are  pre- 
ferred according  to  their  priority.  Religious 
Society  v.  Hitchcock,  2  Browne,  333. 

854.  After  a  sufficient  levy  on  a  debtor's  prop- 
erty, he  is  liable  to  no  further  levy,  so  long  as 
the  property  is  detained  from  him.  Morrow  v. 
Hart,  1  A.  K.  Marsh.  291.  But  if  the  property 
is  restored,  the  debtor  is  liable  to  a  new  levy.  ib. 

855.  Between  execution  creditors,  priority  of 
levy,  and  not  priority  of  delivery  to  the  officer, 
gives  priority  of  lien.  Arberry  v.  Jfoland,  2  J. 
J.  Marsh.  421. 

856.  To  make  an  effectual  levy,  an  inventory 
need  not  be  made  in  the  first  instance,  nor  the 
sheriff  remove  the  goods  or  put  one  in  posses- 
sion; a  reasonable  time  is  allowed.  Wood  v. 
Van  Aradale,  3  Rawle,  401. 

857.  A  levy  of  execution  is  not  avoidable,  by 
debtor,  for  detects  not  injurious  to  him,  but  the 
creditor  must  adopt  it  in  toto,  if  at  all.  Levy  on 
lands  which  are  a  part  of  mortgaged  premises 
may,  it  seems,  in  Vermont,  either  make  the 
creditor  tenant  in  common  with  the  mortgagor 
debtor  therein,  or  the  lands  may  be  appraised  aa 
if  subject  to  the  whole  incumbrance.  Paine  v. 
Webster,  1  Verm.  129. 

858.  'The  priority  of  executions,  in  the  jna- 
tice's  court,  in  New  York,  depends  on  the  time 
of  the  actual  levy,  and  not  on  the  time  of  deliv- 
ering the  execution  to  the  constable.  Wylie  v. 
Hyde,  13  Johns.  249. 

859.  Where  a  justice's  execution  had  been  lev- 
ied, but  a  sale  was  delayed  by  an  arrangement 
between  the  parties,  and  the  execution  renewed, 
the  constable  merely  renewing  his  indorsement 
of  levy,  but  making  no  other  levy  on  the  re- 
newed execution,  the  property  remaining  in  the 
hands  of  the  defendant ;  held,  that  these  circum- 
stances would  warrant  a  jury  in  finding  that  the 
execution  was  dormant,  and  fraudulent  as  to 
subsequent  executions.  Cornell  v.  Cooky  7  Cow. 
310. 

860.  A  deputy-sheriff  cannot  make  a  levy  un- 
der an  execution  in  which  he  is  plaintiff.  SSiia- 
gletary  v.  Carter,  1  Bailey,  467. 

861.  A  levy  on  personal  property 'left  in  the 
defendant's  hands,  at  the  plaintiff  s  request,  to 
prevent  a  sale  for  the  payment  of  other  credit- 
ors, is  fraudulent  and  void  against  a  second  exe- 
cution.    CorUes  v.  Stanbridge,  5  Rawle,  286. 

862.  Where  execution  was  levied  merely  to 
secure  a  debt,  and  the  plaintiff  directed  the  sher- 
iff to  stay  proceedings,  the  lien  is  lost  as  to  third 
persons  with  or  wiUiout  notice.  Commonweaitk 
V.  Strembach,  3  Rawle,  341. 

863.  Where  property,  not  belonging  to  the  de- 
fendant, is  sold  on  an  execution  by  direction  of 
the  plaintiff,  and  the  owner  recovers  the  prop- 
erty from  the  purchaser,  the  latter  may  recoTer 
the  amount  of  the  goods,  in  indebitatus  assumuH 
sit,  or  in  a  special  action  on  the  case,  of  the 
plaintiff.    Sandere  y.  Hamilton^  3  Daaa,  550 
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in  such  a  case,  the  plaintiff  may  have  the  re- 
turn and  levy  quashed,  and  be  restored  to  his 
rights,  ib. 

864.  Property  levied  on  under  execution,  and 
claimed  by  third  persons,  (the  right  of  which  is 
found  against  them,)  cannot  be  subsequently 
levied  on  by  virtue  of  a  judgment  obtained 
against  the  claimants  and  their  sureties,  on 
their  bond  to  redeliver.  Ldndsay  v.  King,  3 
Port.  406. 

865.  Where  the  claimant  of  property,  on  which 
an  execution  was  levied,  showed  that  he  pur- 
chased the  property  at  a  sale  on  an  execution 
issued  upon  a  judgment  obtained  by  him  against 
the  debtor,  by  confession,  it  was  held,  that  this 
was  not  sufficient  to  support  his  claim  against 
the  subsequent  execution  creditor.  Hooper  v. 
Pair,  3  Port.  401. 

866.  Where  it  did  not  appear,  by  the  return 
of  the  officer,  that  the  persons  appointed  apprais- 
ers were  discreet  and  disinterested  men,  and 
freeholders  in  the  county  where  the  land  lay, 
the  levy  was  held  void.  Williams  v.  Jtmory,  14 
Mass.  20. 

867.  An  administrator,  not  appointed  in  this 
state,  is  not  liable  in  any  action  brought  against 
him  here,  so  as  to  subject  the  real  estate  of  his 
intestate  to  be  taken  in  execution.  The  levy  in 
such  case  is  ipso  facto  void,  and  a  writ  of  error  is 
not  necessary  to  restore  the  rights  of  the  parties 
interested.     Borden  v.  Borden,  5  Mass.  67. 

868.  Where  land  is  attached  on  mesne  process, 
which  is  afterwards  conveyed  by  the  debtor,  it 
seems  that,  if  the  attaching  creditor  should  levy 
his  execution  on  the  land  for  a  greater  amount 
thdb  the  original  attachment,  uie  whole  levy 
would  be  void  as  afainst  the  grantee.  Chieker- 
ing  V.  Lovejoy,  13  Mass.  51. 

869.  If  a  suit  be  commenced  against  an  execu- 
tor or  administrator,  by  a  creditor  of  the  deceased, 
after  the  expiration  of  four  years  from  the  time 
of  the  acceptance  of  the  trust,  and  when  judg- 
ment cannot  be  obtained  but  by  the  culpable  or 
negligent  omission  of  the  executor  or  adminis- 
trator to  plead  the  statute  of  limitation,  a  levy 
on  the  land  then  in  possession  of  the  heirs,  devi- 
sees, or  purchasers,  cannot  lawfully  be  made. 
£z  parte  Men,  15  Mass.  58. 

870.  A  levy  of  an  execution  against  one  ten- 
ant in  common  cannot  be  made  by  metes  and 
bounds  upon  the  whole  land  held  in  common. 
Starr  v.  Leavitt,  2  Conn.  243. 

871.  In  Connecticut,  a  levy  upon  a  dwelling- 
house  cannot  be  made  by  taking  an  undivided 
portion,  and  setting  it  off  to  the  creditor ;  but  it 
must  be  made  upon  a  definite  part,  by  metes  and 
bounds,  although  it  may  produce  inconvenience 
to  parties,  and  oe  more  injurious  to  the  debtor. 
Gidiings  v.  Canfield,  4  Conn.  482. 

672.  A  levy  of  an  execution  on  land  of  the 
debtor  is  void  where  the  debtor  has  previously 
been  committed  on  the  same  execution,  and  dis- 
charged by  order  of  the  creditor.  Loomis  v. 
Sterrs,  4  Conn.  440. 

873.  Where  the  debtor's  interest  in  the  land 
levied  on  was  an  undivided  moiety  in  fee,  sub- 
ject to  a  life  estate  of  another  person  in  an  un- 
divided third  part  of  the  whole,  and  the  interest 
appraised  and  set  off  was  an  undivided  third 
part  of  the  whole,  unincumbered ;  it  was  held, 
that  the  levy  was  void.  Fish  v.  Satoyer,  11 
Conn.  545. 

874.  A  levy,  by  a  sheriff,  on  less  than  a  tract 
or  lot  of  land,  is  void.  Snyder  v.  Castor,  2  Binn. 
216,  note. 

875.  If  a  judgment  creditor  sues  out  a  second 
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execution  before  the  property  taken  under  the 
first  is  disposed  of,  he  waives  the  first,  and  de- 
stroys the  lien  on  the  property  taken  under  the 
first.     Eekhols  v.  Graham,  1  Call.  492. 

876.  A  levy,  made  afler  the  term  to  which  the 
execution  was  returnable,  is  void  ;  but  if  a  sher- 
iff, in  a  bill  of  sale,  recite  such  a  levy,  and  had 
also  made  a  valid  levy  under  another  execution 
on  the  same  property,  the  sale  may  be  valid, 
the  purchaser's  title  being  referred  to  the  latter 
execution.    JifEltoee  v.  Sttton,  2  Bailey,  361. 

877.  Where  a  part  of  the  crop  of  a  planter  had 
been  levied  on  under  an  execution  against  his 
overseer,  who,  by  the  agreement  between  them, 
was  entitled  to  a  share  of  the  crop  for  his  ser- 
vices, it  was  held,  that  the  assent  of  the  planter 
to  the  levy,  eiven  under  the  mistaken  impres- 
sion that  the  levy  was  legal,  although  there  had 
been  no  severance  of  the  overseer's  share,  would 
not  avail  as  an  acknowledgment  that  there  had 
been  a  severance,  and  thus  legalize  the  levy. 
Rogers  v.  Collier,  2  Bailey,  581. 

878.  If  property  levied  upon  be  left  in  the 
hands  of  the  defendant,  the  levy  is  no  satisfac- 
tion.    Stone  V.  Tucker,  2  Bailey,  495. 

679.  Where  a  sheriff  carried  an  execution  with 
him  in  his  pocket  into  the  house  of  a  defendant, 
but  took  no  inventory,  and  did  no  act  to  enforce 
the  execution  for  1 1  months  afterwards,  not  ap- 
prising the  defendant  of  the  fact,  it  was  held, 
that  no  such  levy  had  been  made  as  would  de- 
bar the  defendant's  landlord  from  claiming  rent 
accruing  subsequently  to  the  pretended  levy. 
Beekman  v.  Lansing,  3  Wend.  446. 

880.  A  levy  on  personal  property  which  is 
valid  in  law  as  against  the  defendant  in  the  exe- 
cution, and  will  justify  a  sale  under  it,  will  op- 
erate to  defeat  a  subsequent  purchase,  though 
bona  fide  and  for  a  valuable  consideration.  But- 
ler  V.  Maynard,  11  Wend.  548.  The  omission 
of  the  officer,  at  the  time  of  the  levy,  to  make  a 
public  avowal  of  his  doings,  will  not,  per  se,  affect 
the  validity  of  the  levy,  when  the  fact  of  the 
actual  levy  is  established,  although  such  omis 
sion  be  at  the  request  of  the  plaintiff  in  the  exe 
cution.  ih, 

861.  A  levy,  by  virtue  of  an  execution  upon 
real  estate,  is  not  a  satisfaction  of  a  judgment,  in 
New  York.     Shepherd  v.  Rotoe,  14  Wend.  260. 

882.  A  sheriff  is  liable  to  an  action  immediate- 
ly upon  his  making  an  insufficient  levy,  and  the 
statute  begins  to  run  then  and  not  from  the 
time  of  an  eviction  by  the  judgment  debtor. 
Hall  V.  Tomlinson,  5  Verm.  228. 

883.  Levy  of  an  execution  without  notice  to 
the  debtor  to  appoint  an  appraiser  is  void.  Stan- 
ton  V.  Bannister,  2  Verm.  464. 

884.  Where  an  execution  is  levied  afler  tlie 
return  day  of  the  levy,  all  subsequent  pro- 
ceedings thereon  are  unlawful  and  should  be 
quashed.     Gaines  v.  Clark,  1  Bibb,  608. 

885.  One  who  was  indebted  to  a  corporation 
gave  his  promissory  notes  to  an  agent  of  the 
corporation,  who  brought  an  action  thereon  in 
his  own  name,  and  attached  the  land  of  the 
debtor.  Afler  he  had  obtained  judgment,  and 
levied  his  execution  on  the  land,  a  creditor  of 
said  corporation  attached  the  land  as  property 
of  the  corporation,  and  afterwards  extended  his 
execution  thereon.  Held,  that  the  levy  was 
invalid.  Jfbrthampton  Bank  v.  Whiting,  12  Mass. 
104. 

886  If  the  sheriff  levies  upon,  and  sells  under 
execution  against  two  persons,  a  slave  belonging 
to  one  as  tenant  for  life,  to  the  other  as  remainder 
man«  but  in  the  levy  and  bill  of  sale  the  slav« 
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it  represented  as  the  absolate  property  of  the 
tenant  for  life;  it  was  held,  that  the  interest 
of  the  remainder  roan  did  pass  by  such  sale. 
Knight  V.  Leak,  2  Dev.  &  Bat.  133. 

887.  An  execution  levied  on  land  preserves 
the  lien  only  as  to  the  lai)d  levied  on.  If  no 
set.  fa.  be  issued  within  five  years,  the  lien  as  to 
all  other  land  is  gone.  Brown  v.  Campbell,  1 
WatU,  41. 

888.  Levy  of  an  alias  issued  more  than  a  year 
after  return  of  the  former  execution  is  irregu- 
lar, and  shows  no  title  in  ejectment.  Brayl,  66. 
See  Ejectmbht. 

889.  A  sale  may  be  adjourned,  after  it  has 
oeen  commenced,  to  a  different  place;  and  if 
there  has  been  no  fraud,  and  the  ofiicer  has  not 
abused  his  discretion,  he  will  not  be  a  trespasser, 
and  the  sale  is  valid.  Thikom  v.  Purdy,  5  Johns. 
345. 

890.  Irregularity  or  defect  in  an  advertise- 
ment of  sale,  under  an  execution,  will  not  affect 
the  validity  of  the  sale,  unless  the  purchaser  was 
privy  to  it.     KUhy  v.  Hoggin,  3  J.  J.  Marsh.  208. 

891.  If  a  sheriff's  sale  is  to  be  impeached 
upon  the  ground  of  due  notice  of  the  sale  not 
being  given,  that  fact  must  appear  affirmatively, 
for  every  thing  is  to  be  presumed  in  favor  of  the 
performance  of  his  duties.  Han^n  v.  Barnes,  3 
Gill  &  Johns.  359. 

892.  In  a  sale  on  execution,  the  sheriff  should 
sell  to  the  highest  bidder  who  will  pay,  and  if 
the  highest  bidder  will  not  pav,  the  sheriff 
should  set  up  the  property  and  sell  it  again. 
Davming  v.  Brotrni,  Hardin,  181. 

893.  If  a  sheriff,  having  two  executions,  sells 
on  the  junior  one,  the  sale  is  valid.  So  if  the 
two  executions  are  in  the  hands  of  different 
officers,  and  the  one  having  the  junior  one  sells 
upon  it,  the  sale  will  be  valid.  Marsh  v.  Law- 
renee,  4  Cow.  461. 

894.  Where  property  is  sold  under  an  execu- 
tion, part  of  which  is  present,  and  part  absent 
from  the  sale,  the  sale  is  at  least  valid  as  to  the 
property  which  was  present.  lAnnendoU  v.  Doe, 
14  Johns.  222.    Vide  Sheldon  v.  Soper,  ib.  352. 

895.  Inadequacy  of  price,  at  a  sale  of  land  on 
execution,  is  not,  per  se,  evidence  of  fraud  and 
collusion  between  the  sheriff  and  purchasers. 
Hanrford  v.  Barhaur,  3  A.  K.  Marsh.  535. 

89d.  Where  a  slave  was  sold  on  execution, 
and  the  owner  was  present  at  the  sale  and  did 
not  object,  a  person  deriving  his  title  from  the 
owner,  subsequently  to  the  sale,  cannot  question 
the  validity  of  the  sale,  in  a  suit  to  recover  the 
slave  from  the  purchaser  at  the  sale,  on  the 
^ound  of  an  informality  in  the  execution  and 
indorsement  thereon ;  and  the  original  judgment 
on  which  such  execution  was  issued  need  not  be 
produced  in  such  suit.  Magotoen  v.  Hay,  3  A. 
k.  Marsh.  452. 

897.  The  sale  of  goods  under  a  fieri  facias 
ought  to  be  at  the  place  where  the  goods  are 
situated,  so  that  they  may  be  specifically  exam- 
ined and  seen.  Cresson  v.  Stovi,  17  Jolms.  116. 
A  sale  six  noiles  distant  from  the  goods  was  held 
irregular  and  void.  ib. 

898.  Where  a  sheriff,  in  his  conditions  of  sale, 
undertook  to  adjourn  the  sale  for  a  fortnight  in 
case  the  property  should  be  bid  off  by  anv  per- 
son who  should  neglect  to  comply  with  the 
conditions  of  sale,  and  the  person  bidding  off 
the  land  did  refuse  to  comply  with  the  condi- 
tions, and  the  sheriff,  instead  of  adjourning  the 
sale,  put  up  the  land  and  sold  it  the  same  day  to 
the  highest  bidder,  it  was  held,  that  the  sale  was 
vmlid.    Dm  ▼.  Yoemg,  7  Halst.  300. 


899.  A  sheriff  sold  real  estate  on  an  execotio* 
for  an  amount  more  than  sufficient  to  satisfy  it 
and  paid  over  the  surplus  to  a  grantee  of  the 
debtor,  to  whom  the  property  was  conveyed 
subsequent  to  the  judgment  in  the  suit,  but 
previous  to  the  judgment  in  a  second  suit,  the 
execution  on  which  he  had  in  his  hands  at 
the  time  of  the  sale,,  and  on  which  he  returned 
nulla  bona,  dbc.  Held,  that  if  any  action  could 
be  sustained  against  the  sheriff,  it  should  be 
case  for  a  false  return,  and  not  assumpsit  Every 
V.  EdgerUm,  7  Wend.  259. 

900.  Inadequacy  of  consideration  is  no  objec- 
tion to  a  sale  made  under  an  execution,  provided 
the  sale  was  legally  and  fairly  made.  Cooper  v. 
Oalbraith,  3  Wash.  C.  C.  546. 

901.  A  sheriff's  sale  was  set  aside  as  fraudu- 
lent, where  real  estate  worth  $10,000  was  sued 
to  satisfy  a  judgment  of  $100,  and  where  the 
premises  were  so  situated  that  a  portion  which 
would  probably  have  brought  more  than  enough 
to  satisfy  the  judgment  could  have  been  sold 
separately.     Orof  v.  Jones,  6  Wend.  522. 

902.  A  purchaser  at  a  sheriff's  sale,  who  has 
not  paid  the  money,  cannot  protect  himself 
against  a  prior  claim  of  which  he  had  no  notice, 
or  be  considered  a  bona  fide  purchaser.  Swayze 
V.  Burke,  12  Pet.  11. 

903.  A  sale  under  an  execution  obtained  against 
certain  heirs,  without  naming  them,  will  convey 
the  interest  of  such  heirs.  Snoell  v.  Williams,  2 
Overt.  273. 

904.  On  a  sale  of  real  estate  under  an  execu- 
tion, there  being  a  surplus,  a  junior  judgment 
creditor  is  entitled  to  a  preference,  on  aji-^a.,  to 
a  creditor  in  whose  favor  the  defendant  had 
given  an  order  to  the  sheriff  for  the  surplus. 
Van  Nest  v.  Yeomans,  1  Wend.  87. 

905.  A  purchaser  at  a  sheriff's  sale,  at  the 
suit  of  a  creditor,  of  lands  voluntarily  conveyed 
by  a  debtor,  in  fraud  of  his  creditors,  will  be 
protected  in  his  purchase,  though  he  knew  of 
such  previous  conveyance.  Den  v  lippencatt,  1 
Halst.  473.  Evidence  to  prove  that  the  property 
was  purchased  at  an  under  value,  was  not  ad- 
mitted, because  the  deficiency  of  the  price 
might  have  arisen  from  the  circumstance  of  the 
fraudulent  deed.  ib. 

906.  In  an  action  against  a  sheriff  for  not  pay- 
ing over  the  amount  collected  on  an  execution,  it 
is  no  defence  that  a  judgment  has  been  recovered 
against  him  by  a  third  person  for  the  property 
tdcen  in  execution,  unless  a  prior  right  in  such 
person  be  pleaded,  and  also  notice  to  the  plain- 
tiff of  his  suit  be  shown.  Peaslee  v.  Stamford,  1 
Chip.  170.    See  Judombht. 

907.  Where  the  sheriff,  on  the  sale  of  a  tract 
of  land,  announced  to  the  bidders  that  a  greater 
amount  was  due  in  virtue  of  the  execution  than 
was  really  due,  and  the  land  was  sold  *<  for  the 
amount  of  the  execution,"  the  sale  will  be 
quashed,  although  the  motion  for  (hat  purpose  is 
not  made  within  a  year  from  the  sale.  CarlUa 
V.  CarliU,7  J.  J.  Marsh.  624. 

908.  Where  a  constable  has  been  forbidden  to 
sell  goods  taken  in  execution,  by  a  person  claim- 
ing Uiem  as  his  own,  a  promise  by  the  plaintiff 
to  indemnify  him  if  he  will  proceed  and  sell,  is 
legal  and  may  be  enforced.  The  action  need 
not  be  entitled  in  his  name  as  constable,  but  the 
circumstances  must  be  set  out  in  his  state  of  de- 
mand, and  proved.  Thompson  v.  Coleman^  1 
South.  216. 

909.  A  levy  and  inquisition  were  set  aside  by 
the  court ;  but  the  fi^ri  facias  was  not  set  aside, 
and  a  new  inqoisition  was  held  and  returned 
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with  the  scire  f ados  nnd  levj  annexed,  condemn- 
ing the  property.  A  venditioni  exponas  wu 
then  iMued,  the  property  sold,  ana  deed  ac- 
knowledged by  tne  marshal  in  open  court. 
He]d,  that  the  validity  of  the  sale  was  not  af- 
fected by  the  want  of  an  aiias  fi.  fa.  or  a  new 
levy.     Tkompson  ▼.  Phillvasy  1  Bald.  246. 

910.  Where  the  plaintiff  in  an  execution  pre- 
vents other  persons  from  bidding  for  the  land 
levied  on  by  promising  to  buy  it  and  sell  parts 
to  them  at  a  low  price,  and  thus  obtains  it  for 
less  than  its  value,  the  sale  should  be  set  aside 
on  motion.    Mills  v.  Rogers^  2  Litt.  217. 

911.  A  sheriff  cannot  pay  money,  levied  upob 
an  execution,  to  the  nominal  plaintiff,  after  no- 
tice indorsed  upon  the  writ  for  whose  use  the 
action  is  brought.  Zantzinger  v.  OkLy  2  Dall. 
265. 

912.  S.,  owning  property,  pointed  it  out  to  a 
constable,  as  belonging,  one  fifth  of  it,  to  B., 
against  whom  the  constable  had  an  execution. 
The  constable  levied,  and  S.  receipted  for  the 
property.  Afterwards,  B.'s  right  was  sold,  on  the 
execution,  to  a  bona  fide  purchaser.  S.  then  sold 
the  property.  In  an  action  by  the  execution 
purchaser,  held,  that  S.  was  estopped  from  show- 
ing that  B.  had  no  title  to  the  property,  the  pur- 
chaser having  bought  on  the  faith  of  S.'s  admis- 
sions. Stephens  v.  Bkird^  9  Cow.  274.  Where 
several,  parcels  of  property  are  sold  under  sev- 
eral executions,  at  one  bid,  though  they  would 
have  brought  more  in  separate  parcels,  yet  a 
third  person,  not  a  creditor  of  the  debtor  in  the 
executions,  cannot  object  to  the  manner  of  sale, 
especially  where  the  property  was  so  sold  at  the 
request  of  the  judgment  debtor,  ib, 

913.  As  soon  as  a  sheriff  receives  an  execu- 
tion, the  defendant's  estate  is  in  lien  for  the 
amount,  and  the  sale  under  execution  relates 
back  to  the  time  the  sheriff  received  the  execu- 
tion ;  and,  though  a  conveyance  by  the  de- 
fendant which  ^before  the  execution  was  received 
by  the  sheriff)  ne  was  bound  to  make,  intervenes, 
the  sheriff's  sale  passes  the  title.  Million  v. 
Riley,  1  Dana,  359. 

914.  A  judgment,  overruling  a  motion  to  quash 
a  sale  on  execution  for  irregularity,  will  not 
preclude  a  party  from  impeaching  the  sale  and 
deed  for  fraud,  m  another  trial,  where  the  ques- 
tion arises  incidentally.  Sanders  v.  Buskirk,  1 
Dana,  410. 

915.  A  sheriff's  sale  being  set  aside,  the  sale 
bond  becomes  invalid,  and  must  on  motion  be 
quashed.  The  sale  and  sale  bond  quashed,  the 
creditor  is  remitted  to  his  judgment  unaffected 
by  the  levy.  Wilson  v.  Percival,  1  Dana, 
419. 

916.  To  a  motion  to  set  aside  a  sheriff's  sale, 
for  irregularity  in  the  return,  all  persons  in- 
terested on  the  record  are  parties,  and  the  plain- 
tiff in  the  execution  may  prosecute  his  writ  of 
error  to  the  judgment  on  the  motion,  ib. 

917.  Where  a  sheriff,  under  an  execution 
levied  upon  land,  sells  more  (when  the  tract  or 
lot  is  susceptible  of  division)  than  is  necessary 
to  satisfy  the  execution,  he  exceeds  his  authority, 
mnd  the  sale  is  void.  Stover  v.  Boswell,  3  Dana, 
839?  A  motion  to  quash  the  sale,  by  which  the 
return  may  be  set  aside,  is  the  best  remedy  in 
vnch  a  case.  ib.  Where  another  creditor  attaches 
such  surplus  under  a  bill  in  chancery,  and  it  is 
paid  to  him,  this  does  not  confirm  the  sale.  ib. 

918.  A  sale  under  execution,  after  the  judg 
laent  has  been  satisfied,  is  void.     Chiles  v.  JSsr- 
mmrd^  3  Dana,  96. 

919-  A  purehiser  at  a  sheriff's  tale  pf  land  if 


not  affected  by  any  secret  parol  transfer  made  by 
the  defendant  prior  to  the  sale.  Clark  v.  Camp- 
bell, 2  Rawle,  215. 

920.  The  New  Jersey  act  of  1817,  ««for  the 
relief  of  creditors  against  corporations  "  provides 
that,  where  the  summons  against  a  corporation 
shall  be  returned  not  served,  ^^ the  court. shall 
make  an  order  directing  the  defendant  to  appear, 
&c.,  and  that,  after  the  entry  of  such  order,  it 
shall  not  be  lawful  for  such  corporation  to  grant, 
bargain,  sell,  alien  or  convey,  their  lands,  or  any 
part  thereof,  until  the  plaintiff  shall  be  satisfied 
his  lawful  demand ;  that  the  said  action  shall  be 
a  lien  upon  such  lands  from  the  time  of  such 
entry ;  and  that  the  same  may  be  sold  on  execu- 
tion in  the  same  manner  as  if  no  conveyance 
thereof  had  been  made  by  such  corporation." 
The  entry  of  such  order  in  an  action  gives  the 
plaintiff  a  lien  upon  the  land  of  the  corporation 
to  be  preferred  over  that  of  creditors  levying 
upon  the  land,  executions  issued  upon  judg- 
ments recovered  (whether  by  confession  or  de- 
fault) subsequently  to  such  entry,  and  prior  to 
judgment  in  the  action  in  which  such  entry  is 
made.  Stansbury  v.  Patent  Cloth  Man.  Co.  2 
South.  433.  But  see  8.  C.  ib.  861.  It  seems 
that  a  confession  of  judgment,  and  a  sale  by  the 
sheriff  in  pursuance  thereof,  is  an  alienation  by 
the  corporation,  within  the  statute,  ib. 

921.  The  right  of  a  turnpike  corporation  to 
take  toll  seems  to  be  a  franchise,  a  mere  incor- 
poreal hereditament;  and  if  no  provision  is  made 
in  the  act  creating  it  by  which  it  may  be  aliened, 
or  taken  in  execution,  whether,  on  a  judgment 
against  such  a  corporation,  this  franchise  can  in 
any  manner  be  taken  in  execution,  qtuare.  Tip' 
pets  V.  Walker,  4  Mass.  595. 

V.    What  will  discharge  an  Execution, 

922.  If  an  execution  issue  against  two  or  more 
joint  debtors,  and  one  of  the  debtors  pay  the 
money  due  thereon,  the  execution  is,  ipso  facto, 
discharged,  and  cannot  afterwards  be  levied  for 
his  benefit  on  the  other  debtors,  notwithstanding 
there  be  no  entry  of  satisfaction  on  the  execu- 
tion. Hammatt  v.  Wyman,  9  Mass.  138.  Brack' 
ett  V.  Winslow,  17  Mass.  153. 

923.  An  execution,  returned  not  levied,  is 
functus  officio.      Gamer  v.  Willis,  Breese,  290. 

924.  The  lien  created  by  the  issuing  of  an  ex- 
ecution is  discharged  by  taking  a  replevy  bond. 
Harrison  v.  Wilson,  2  A.  K.  Marsh.  547. 

925.  Unless  all  the  defendants  in  an  execu- 
tion sign  the  replevin  bond,  the  bond  will  be 
quashed.  Commonwealth  v.  Fisher,  2  J.  J.  Marsh. 
137. 

926.  If  a  sheriff,  with  his  own  money,  pay  the 
plaintiff  in  execution,  taking  a  bond  or  other  se- 
curity from  the  defendant  for  its  payment,  and 
afterwards  use  the  execution  to  enforce  pay- 
ment against  the  defendant,  the  court  will  set 
it  aside.     Reed  v.  Pruyn,  7  Johns.  426. 

927.  An  execution,  issuing  against  a  person 
who  is  no  party  to  the  judgment,  will  be  quashed 
on  motion.   Bridges  v.  CtUdwells,  2  A.  K.  Marsh 
195. 

928.  A  justice  of  the  peace,  who  issues  a  sec- 
ond execution  after  the  first  is  satisfied,  is  a  tres- 
passer ;  and  it  is  no  excuse,  that  such  second  ex- 
ecution issued  through  the  false  representation 
of  the  plaintiff  that  the  first  was  lost.  Lewis  v. 
Palmer,  6  Wend.  367.  A  consUble,  acting  un- 
der  such  second  execution,  is  not  liable  as  a  tres 
passer,  ib. 

929.  A  ca.  sa.,  with  a  term  intervening  1^ 
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tween  iU  teste  and  retam,  is  irregular.     Gib" 
bans  ▼  Lareom,  3  Wend.  303. 

930.  In  Kentucky,  land  was  not  sabject  to 
the  payment  of  debts  contracted  prior  to  1792; 
and  a  sale  and  conveyance  of  land  made  under 
an  execution,  in  such  a  case,  was  held  to  confer 
no  title.  Barbour  ▼.  Brecktnridge^  4  Bibb, 
548. 

931.  A  sheriff  has  not  power  to  discharge  an 
execution,  even  by  returning  it  satisfied,  unless 
he  proceed  in  the  regular  and  legal  course  of  his 
official  duty.  Bank  of  Orange  County  v.  Wake- 
man^  1  Cow.  46.  His  taking  the  defendant's  ne- 
gotiable note,  receipting  it  as  payment  in  full, 
and  returning  the  execution  satisfied,  will  not 
discharge  the  execution,  though  the  defendant 
pays  such  note  to  a  third  person,  to  whom  it  has 
been  transferred,  ib. 

932.  If,  by  reason  of  unlawful  charges,  too 
much  land  is  taken,  and  set  off  to  a  creditor,  the 
proceeding,  being  an  entire  and  indivisible  act,  is 
wholly  void.     Beach  v.  Walker,  6  Conn.  190. 

933.  Where  the  brother  of  one  of  several 
judgment  debtors  advanced  the  amount  of  the 
execution  to  the  officer,  in  order  to  obtain  the 
control  of  it,  and  to  satisfy  it  out  of  the  property 
of  another  debtor,  which  was  done,  the  brother 
for  whose  relief  the  money  was  advanced  bein^ 
absent,  but  afterwards  approving  the  act,  ana 
reimbursing  the  money ;  it  was  held,  that,  by 
such  payment,  the  execution  was  satisfied  and 
functus  ojficio  ;  and  that  therefore  the  subsequent 
levy  was  void.  Stevens  v.  Morse,  7  Greenl.  36. 
In  this  case,  the  officer  delivered  up  the  execu- 
tion, undertaking  thereby  to  assign  it  to  the 
person  advancing  the  money;  and  it  was  ex- 
tended on  land  attached  on  the  original  writ, 
the  creditor  subsequently  ratifying  this  arrange- 
ment. But  it  was  held,  that  the  officer  had  no 
authority  to  make  the  assignment ;  and  that  this 
ratification,  even  if  the  execution  had  remained 
in  force,  could  not  so  relate  back  as  to  defeat 
a  bona  fide  conveyance  made  after  the  attach- 
ment, tb. 

934.  If  an  execution  be  issued  within  '^24 
hours  '*  after  judgment,  though  it  be  on  the  fol- 
lowing day,  it  is  irregular  under  the  statute  of 
Maine,  of  1821,  c.  m),  §  3,  and  may  for  that 
?ause  be  set  aside.  Allen  v.  7%e  Poruand  Stage 
Co.  8  Greenl.  207. 

935.  An  execution,  issued  by  a  justice  of  the 

geace,  on  a  judgment  recovered  on  warrant,  was 
eld  to  be  void  for  want  of  a  return  day ;  and  a 
sale  of  land,  made  in  pursuance  of  the  execu- 
tion, was  held  to  pass  no  title.  West  v.  Hughes, 
1  Har.  &  J.  6. 

936.  If  a  justice  of  the  peace  issues  an  exe- 
cution for  fines  imposed  by  a  military  court, 
without  having  any  list  of  delinquents  returned 
to  him  by  the  proper  officer,  such  execution  will 
be  set  aside.     State  v.  Kirby,  1  Halst.  143. 

937.  Where,  after  an  execution  was  delivered 
to  an  officer,  the  defendant  sold  certain  property 
exempted  by  law  from  sale  under  execution, 
which  was,  nevertheless,  sold  under  the  execu- 
tion; it  was  held,  that  the  purchaser  at  such 
sale  acquired  no  title.  Paxton  v.  Freeman,  6  J. 
J.  Marsh.  234. 

938.  A  variance  between  a  judgment  and  exe- 
cution as  to  the  amount  of  costs,  and  the  time 
from  which  interest  is  to  be  computed,  is  ground 
for  the  quashal  of  the  execution.  Jfoe  v.  Con- 
yers,  6  J.  J.  Marsh.  514.  In  Kentucky,  execu- 
tion, issued  after  a  year  and  a  day  have  elapsed 
from  the  time  judgment  was  rendered,  will  be 
quashed,  ib. 


939.  If  the  judgment  is  against  one,  and  the 
execution  and  replevin  bond  are   against  two, 
both  the  latter  ought  to  be  quashed.    Morrel  v 
Bamel,  4  Litt.  10. 

940.  An  execution,  issued  after  the  lapse  of  a 
year,  is  void  as  to  the  plaintiff;  and  possession, 
delivered  under  such  execution,  by  the  attorn- 
ment of  the  tenant  of  the  defendant,  u  of  no 
avail.     Hoshins  v.  Helm,  4  Litt.  309- 

941.  K  fieri  facias  was  issued  in  1806,  and  the 
levy,  condemnation,  and  venditioni  under  it, 
were  quashed.  Afterwards,  the  defendant  died. 
In  1813,  Kfi^ri  facias  was  issued  without  a  scire 
facias.  Held,  that  the  execution  was  irregular 
for  this  reason,  and  must  be  quashed,  although 
it  miffht  have  been  different  had  the  last  execu- 
tion been  an  alias,  and  the  continuances  entered. 
Wilson  V.  Hurst,  Pet.  C.  C.  140. 

942.  A  sale  of  property  under  execution  to  the 
full  amount,  and  a  bond  taken  from  the  pur- 
chaser, which  fact  appears  of  record,  is  a  bar  to 
any  execution  on  tne  original  judgment,  the 
bond  remaining  in  force,  notwithstanding  the 
officer*s  return  is  quashed.  Schobee  v.  D^man^ 
2  Litt.  116. 

943.  Where  judgment  is  entered  against  de- 
fendant and  bail,  an  execution  against  the  prin- 
cipal is  irregular  and  erroneous,  and  renders  the 
replevy  bond  also  erroneous.  Faugkt  v.  Byrne, 
Hardin,  330. 

944.  Issuing  a  venditioni  exponas  on  a  judg- 
ment without  tifi.fa.  is  irregular.  Lippincott  v. 
Tanner,  I  Miles,  287. 

945.  The  act  of  South  Carolina,  of  1815,  al- 
lows executions  to  be  issued  at  any  time  within 
three  years  next  after  the  signing  and  enrolling 
of  judgment,  without  any  revival  of  the  same. 
Hut  where  Afi.fa.  was  issued  the  next  day  after 
a  judgment  was  signed,  and  was  returned  with- 
out any  proceedings,  and  no  further  proceedings 
were  had  until  just  before  the  expiration  of  the 
three  years,  and  n,fi.fa.  was  issued,  and  soon  after 
the  expiration  of  the  three  years  a  ca.  5a.,  under 
which  the  defendant  was  imprisoned,  the  court 
discharged  the  defendant,  and  set  aside  the  ca. 
sa.,  on  the  ground  that  it  issued  more  than  three 
years  after  the  judgment,  and  was  not  a  renewal 
of  the  fi,  fa.  Primrose  y.  Becket,  3  M'Cord,  416. 
Jenkins  v.  Mayrant,  ib.  560. 

946.  It  is  no  satisfaction  of  a  judgment  to  pay 
the  amount  thereof  to  the  officer,  after  he  has 
returned  the  execution,  nor  to  make  such  pay- 
ment before  execution  is  issued.  Bobo  y.  Thomp- 
son, 3  Stew,  db  Port.  385. 

947.  An  execution  issued  upon  an  award 
made  under  the  Pennsylvania  act  of  1705,  with- 
out entering  judgment,  is  void,  and  passes  no 
title.     Book  v.  Edgar,  3  Watts,  29. 

948.  A  party  may  prove  an  execution  satis- 
fied, though  it  has  not  been  returned,  and  the 
constable  who  received  such  execution  may  be 
a  witness.  Johnson  y.  Ramsay,  16  S.  db  R, 
115. 

949.  Upon  all  contracts  made  before  the  1st 
of  May,  1821,  in  Illinois,  the  defendant  had  a 
right  to  replevy  for  three  years,  unless  the 
plaintiff  indorsed  on  the  execution  that  paper 
of  the  state  bank  of  Illinois  would  be  received 
in  discharge  of  the  execution.  CoUins  v.  Wag' 
goner,  Breese,  26. 

950.  If  a  constable,  having  taken  goods  in 
execution,  deliver  tliem  to  A,  on  his  giying 
a  receipt,  promising  to  redeliver  tnem  on  de« 
mand,  and  the  constable  does  not  demand 
and  sell  them  before  the  execution  runs  oat» 
he  loses,  by  his  neglect,  all  claim  and  title  to 
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the  poflseMion  of  the  goods.    Broton  v.  Cook^  9 
Johns.  361. 

951.  If  an  execution  issues  after  a  year  and  a 
day,  without  a  revival  of  the  judgment  by  sei. 
fa.y  it  is  voidable  at  the  instance  of  the  party, 
against  whom  it  issued.  Jackson  v.  Bartlett,  8 
Johns.  361.  And,  in  an  action  by  tfie  purchaser 
under  such  an  execution,  its  regularity  cannot 
be  questioned,  ib. 

952.  A  delivery  bond  is  a  satisfaction  of  the 
judgment  and  execution  under  which  it  was 
taken,  and,  if  not  complied  with,  operates  as  a 
new  judgment.  Joyce  v.  Farquhar,  1  A.  K. 
Marsh.  20. 

953.  Payment  on  an  execution  to  a  sheriff 
discharges  a  defendant,  although  the  sheriff  fail 
to  pay  over  to  the  plaintiff.  He  must  look  to  the 
sheriff  and  his  sureties.  O^Jfeal  v.  Lusk,  I 
Bailey,  220. 

954.  An  execution  was  set  aside  with  costs, 
in  an  action  of  debt,  on  a  bond  conditioned  for 
the  performance  of  the  covenants,  in  which  the 
plaintiff  had  neglected  to, assign  breaches;  and 
the  jury  finding  a  verdict  of  six  cents  for 
him,  he  had  issued  his  execution  for  the  whole 
amount  of  the  penalty.  Caverly  v.  JfUhoU,  4 
Johns.  189. 

955.  An  execution,  issued  for  the  value  alone, 
upon  a  judgment  in  detinue,  will  be  quashed. 
Boyd  V.  WiUiams,  5  J.  J.  Marsh.  56. 

066.  Where  an  execution,  for  an  amount  less 
than  the  plaintiff  was  entitled  to,  was  given  to 
the  officer  and  returned  satisfied,  the  proper  way 
of  correcting  the  error  was  to  quash  the  execu- 
tion.    Browns  v.  Julian,  5  J.  J.  Marsh.  312. 

957.  A  sale  of  the  property  of  a  defendant  by 
virtue  of  an  execution,  which  is  satisfied,. the 
purchaser  having  full  knowledge  of  the  fact,  it 
seems,  would  be  considered  a  nullity,  although 
the  defendant  assented  to  the  proceedmr.  Jack- 
son V.  Anderson,  4  Wend.  474.  At  all  events, 
the  assent  of  a  defendant  in  an  execution,  that 
an  agent  of  the  plaintiff  (between  whom  and 
the  defendant  many  equities  existed)  might  be- 
come a  purchaser  at  a  sheriff's  sale,  does  not 
render  valid  a  sale  and  purchase  by  a  third  per- 
son, ib. 

958.  An  execution  was  held  to  be  dormant 
and  fraudulent,  as  to  a  subsequent  execution, 
attaching  during  a  stay  of  proceedings  on  the 
first  execution,  occasioned  by  the  interference 
of  the  plaintiffs  therein.  Benjamin  v.  Smith.  4 
Wend.  332. 

959.  It  is  irregular  to  issue  a  joint  habere 
facias  upon  separate  judgments  in  ejectment. 
Lowry  v.  Jenkins,  3  Bibb,  314. 

960.  It  is  a  fatal  objection  to  an  execution  in 
Pennsylvania,  that  it  issued  more  than  a  year 
and  a  day  after  the  judgment,  without  a  scire 
facias  having  been  issued  to  revive  the  judg- 
ment. Azcarati  v.  Fitzsimmons,  3  Wash.  C.  6. 
134. 

961.  An  execution  issued  without  a  seal,  from 
a  court  having  and  using  a  seal,  is  void,  and  of 
course  all  proceedings  under  it  are  void  also. 
Beai  V.  King,  6  Ham.  11. 

962.  Where  a  judgment  creditor  purchases 
land  sold  as  the  defendant's  property  on  his  own 
execution,  takes  a  deed  and  enters  satisfaction, 
and  the  title  fails,  he  cannot  have  the  satisfaction 
set  aside  and  a  new  execution  awarded.  Vattier 
V.  Lyde,  6  Ham.  477. 

9613.  A  plaintiff  in  a  judgment,  in  a  justice's 
court  of  New  York,  which  jud^ent  is  void  for 
want  of  a  sufficient  specification,  becoming  a 
purchaser  under  an  execution  issued  on  such 


judgment,  is  not  entitled  to  be  considered  as  a  bona 
fide  purchaser.    Case  v.  Redfidd,  7  Wend.  398. 

964.  A  sale  upon  an  execution,  issued  anJ 
levied  upon  land  of  the  defendant  ailier  his  death, 
(the  judgment  having  been  rendered  in  his  life- 
time,) is  void.     Massie  v.  Long,  2  Ham.  287. 

965.  Where  a  writ  of  error  and  supersedeas 
issued  from  the  general  court  to  the  common 
pleas,  staying  proceedings  when  the  sheriff  had 
a  veridi  in  his  hands,  and  the  judgment  is  af- 
firmed by  the  general  court,  a  procedendo  from 
the  general  court,  authorizing  the  sheriff  to  pro- 
ceea  to  sell,  was  irregular,  and  the  sale  void. 
Commonwealth  v.  Doyle,  2  Ham.  318. 

966.  A  prior  execution  kept  on  foot  with  an 
intent  to  delay  and  defeat  other  creditors,  will  be 
postponed  to  a  subsequent  execution.  Mathews 
V.  Wame,  6  Halst.  295. 

967.  If  the  plaintiff  dies  after  the  execution  is 
delivered  to  the  sheriff,  but  before  it  is  levied 
or  replevied,  the  execution  abates.  Wagnon  v. 
MCoy,  2  Bibb,  198. 

968.  A  bond,  returned  as  a  replevin  bond,  on 
its  face  executed  by  9.  feme  covert  as  principal,  is 
void  as  to  her,  and  execution  cannot  issue  against 
the  securities,  the  principal  not  being  bound. 
Woodrouffh  v.  Perkins,  1  Bibb,  288. 

969.  If  an  officer,  having  an  execution,  pay  the 
amount  to  the  plaintiff  with  his  own  money,  or 
with  money  raised  by  the  defendant  and  omcer 
on  their  joint  credit,  the  judgment  is  satisfied, 
and  the  officer  cannot  afterwards  enforce  the 
execution  against  the  defendant  for  his  own  in- 
demnity, notwithstanding  an  agreement  between 
them,  that  the  execution  should  continue  in  life, 
in  the  hands  of  the  officer.  Sherman  v.  Boyce, 
15  Johns.  443.  The  defendant,  in  such  execu- 
tion, may  maintain  an  action  of  trespass  against 
the  officer,  if  he  sells  his  property,  tb. 

970.  No  title  vests  in  the  purchaser,  where  the 
sheriff  sells  property  without  authority.  Carter 
V.  Simpson,  7  Johns.  535. 

971.  An  order,  quashing  a  sale  on  execution, 
without  notice  to  the  purchaser,  is  void.  Williams 
V.  Cummins,  4  J.  J.  Marsh.  637. 

972.  As  respects  third  persons,  a  levy  on  per- 
sonal property  is  a  satisfaction  to  the  plaintiff. 
Between  plaintiff  and  defendant  it  is  no  satisfac- 
tion if  the  plaintiff  has  released  the  levy.  Dun- 
can  V.  Harris,  17  S.  Sl  R.  436. 

973.  Seizing  land  in  execution  to  the  value  of 
a  debt  is  not  satisfaction.  Chro  v.  Huntingdon 
Bank,  1  Pennsyl.  425. 

974.  The  act  of  the  legislature  of  Missouri, 
granting  a  stay  of  execution  for  two  and  a  half 
years,  unless  the  plaintiff  or  his  agent  will  in- 
dorse thereon,  that  property  at  two  thirds  of  its 
value  will  be  taken  in  execution,  is  repugnant  to 
the  constitution  of  the  United  States,  and  of 
Missouri,  and  therefore  void.  Baily  v.  Gentry, 
1  Mis.  164. 

975.  Where  an  officei,  by  miscalculation, 
caused  a  small  excess  in  an  execution,  and  land 
was  sold  on  the  same,  and  purchased  bv  the 
plaintiff;  the  plaintiff  having  ffiven  credit  tor  all 
the  excess  which  he  supposed  to  exist,  thoagh 
he  knew  the  defendant  intended  to  apply  to  the 
court  to  correct  the  execution ;  these  facts  are 
not  sufficient  cause  for  setting  aside  the  execu- 
tion.    Merrill  v.  Housley,  2  Litt.  277. 

976.  If  a  person,  without  any  authority,  re- 
ceive money  due  on  an  execution,  and  offer  it  to 
the  creditor,  who  refuses' to  accept  it,  the  execu- 
tion is  not  thereby  satisfied,  nor  is  such  tender 
any  bar  to  an  action  against  others  liable  for  the 
same  debt      Porter  v.  Ingraham,  10"  Mass.  89 


4ioh 


EXECUTION. 


977.  An  indonement  on  an  executioB,  bjr  tJie 
creditor's  attorneri  aeknowledging  the  receipt 
of  certain  notes  of  hand,  which,  when  paid,  were 
to  be  in  fall  aatis&ction  of  the  execation,  waa 
held  to  be  no  diacharre  of  the  execution,  unless 
the  notes  were  paid.  Hart  v.  ffaterhousey  1 
Mass.  433.  So  an  indorsement  by  the  creditor's 
attorney,  acknowledging  the  receipt  of  a  note 
of  hand  made  to  the  debtor  for  a  greater  amount 
than  the  judgment,  which  note  had  been  put 
into  his  hands  for  collection,  is  no  discharge  of 
the  execution  or  iudgment,  notwithstanding  the 
money  due  oh  the  note  be  lost  by  the  negli- 

fence  of  the  attorney.     Laugdan  v.  PotUr^  13 
lass.  319. 

978.  Where  an  execation,  originally  directed 
to  the  sheriff  or  his  deputy,  was  altered  by 
fraudulently  inserting  a  direction  to  a  consta- 
ble ;  held,  that  payment  to  such  officer  did  not 
discharge  the  debt.  Brier  y.  ffoodbury,  1  Pick. 
363. 

979.  One  of  two  execution  debtors  gaye  to 
the  officer  who  had  the  execution  two  promis- 
sory notes  payable  to  the  creditor,  upon  an 
agreement  that  the  officer  should  hold  them 
until  the  creditor,  haying  leyied  the  execution 
upon  land  of  the  other  debtor,  should  execute 
and  deliyer  to  the  first^mentioned  debtor  a  deed 
of  such  land,  when  the  notes  were  to  be  deliy- 
ered  oyer  to  Uie  creditor.  It  was  held,  that  these 
notes  were  escrows,  and  unless  deliyered  oyer, 
in  pursuance  of  the  condition,  could  not  be  con- 
sidered as  accepted  in  satisfaction  of  the  execu- 
tion.    Huntington  y.  Smithy  4  Conn.  SS5. 

980.  Where  a  creditor  purchased  the  land 
sold  on  his  execution,  sued  for  the  balance,  and 
receiyed  the  money,  he  will  not  be  allowed  to 
quash  the  execution  for  irregularity.  M'Kinneys 
▼.  ScoU,  1  Bibb,  155. 


VI.    Of  Service  by  Imprisonment. 

981.  A  debt  is  satisfied  by  taking  in  execution, 
the  body  of  the  defendant,  unless  the  statute 
proyides  otherwise.  Cooper  y.  Bigalow,  1  Cow. 
56. 

982.  The  arrest  of  one  of  seyeral  joint  debtors 
on  a  ca.  «a.,and  his  subsequent  discharge  by  the 
creditor,  discharges  and  extinguishes  Sie  judg- 
ment as  to  all  the  debtors ;  so  that  neiUier  can 
be  after  taken,  or  held  on  execution.  Ran»om  y. 
Keyea^  9  Cow.  128. 

9i83.  The  imprisonment  of  the  defendant,  on  a 
justice's  execution,  is  a  satisfaction  of  the  judg- 
ment while  the  imprisonment  continues;  and 
may  be  pleaded  in  bar  to  an  action  on  a  bond 
giyen  by  the  defendant  and  a  surety  to  stay  the 
execution  for  90  days.  Sunderland  y.  Loaer.  5 
Wend.  68. 

984.  Where  bail  haye  surrendered  the  prin- 
cipal, on  a  scire  facias^  the  plaintiff  is  entitled 
to  an  alias  execution  against  him,  notwithstand- 
ing more  than  a  year  has  elapsed  since  the 
return  of  the  former  execution.  BartUtt  y. 
FalUy,  5  Mass.  373. 

985.  If  a  debtor  in  execution  obtains  an  in- 
junction, the  sheriff  must  discharge  him  out  of 
custody.     Boss  y.  Poythress,  1  Wash.  120. 

986.  A  defendant  in  execution,  who  has  giyen 
bond  for  the  liberties,  on  a  supersedeas,  may 
leaye  the  limits  without  any  formal  discharge 
from  the  sheriff,  for  the  delivery  of  the  superse- 
deas destroys  the  operation,  as  well  of  the  bond 
M  pf  the  ca.  sa,  Warne  y.  Constant,  4  Johns. 
32. 


967.  Where  the  original  execution  has  been 
lost,  and  no  return  made  on  it,  the  defendant 
may  be  committed  to  prison  on  a  duplicate  exe- 
cution, taken  out  by  the  plaintiff's  attorney. 
Fulton  y.  Wood,  3  Har.  A  M'Hen.  99. 

988.  An  officer  had  arrested  the  execution 
debtor,  and*  was  on  his  way  with  him  to  the 
jail,  when  a  settlement  was  effected  between 
the  attorney  of  the  debtor,  and  the  creditor. 
Before  the  officer  would  release  the  debtor  ftom 
custody,  he  demanded,  as  his  fees  on  the  execa- 
tion, a  commission  on  the  debt,  as  haying  been 
secured  and  satisfied  by  him,  for  which  the 
debtor  gaye  his  promissory  note.  It  was  held, 
that  the  officer  was  only  entitled  to  the  same 
allowance  that  he  would  haye  had,  had  he  com- 
mitted the  debtor  to  prison,  and  that  the  note 
was  founded  in  extortion,  and  therefore  yoid. 
Preston  y.  Bacon,  4  Conn.  471. 

989.  Where  a  plaintiff  agreed  with  a  defendant, 
who  was  in  custody  on  a  ca.  sa.,  that  he  might 
go  beyond  the  liberties  of  the  jail  for  his  con- 
yenience,  on  the  defendant's  coyenanting  that 
he  would  continue  in  the  custody  of  the  uieriff 
on  the  ca.  sa.,  and  not  go  beyond  the  limits  pre- 
scribed by  the  plaintiff;  and  that  if  he  did  go  far- 
ther, the  plaintiff  might  retake  him  on  the  same  ca. 
sa.,  or  issue  another  ca.  sa.,  and  commit  him  again 
to  the  custody  of  the  sheriff  until  the  debt  and 
costs  were  paid ;  and,  the  defendant  haying  yio- 
lated  this  agreement  by  going  beyond  the  Umits 
prescribed,  the  plaintiff  issued  a  seconder,  sa.,  on 
which  the  defendant  was  again  taken  in  custody 
by  the  sheriff;  on  a  motion  of  the  defendant  to 
be  discharged,  it  was  held,  that  the  agreement 
amounted  to  a  permission  to  the  defendant  to  go  at 
large,  who  was  not  liable  to  be  retaken  on  the  ca^ 
sa.,  but  was  entitled  to  a  discharge,  which  waa 
granted,  but  with  his  stipulation  not  to  bring 
an  action  for  false  imprisonment.  Yates  y. 
Van  Rennesselaer,  5  Johns.  364. 

990.  If  a  defendant  be  discharged  for  want  of 
being  duly  charged  in  execution,  he  can  neyer 
be  tuen  on  a  ca.  sa.  issued  on  the  same  judg- 
ment.   Masters  y.  Edwards,  1  Caines,  515. 

991.  The  act  of  South  Carolina,  of  1815,  altera 
the  common  law  so  that  a  plaintiff  may  discharge 
a  defendant  in  custody  on  a  ca.  sa.  for  a  time, 
with  his  consent,  without  impairing  his  rights, 
and  may  retake  him.  Eggart  y.  oamstine,  3 
M'Cord,  162. 

992.  If  a  defendant  be  committed  on  an  exeen-^ 
tion,  and  discharged  for  want  of  security  for  the 
prison  fees,  no  new  execution  can  issue  on  the 
judgment,   until   it  is   reyiyed   by  sdre  fadms. 
Scott  y.  Maupin,  Hardin,  122. 

993.  A  bond  taken  by  a  constable,  after  the 
defendant  is  in  custody  on  execution,  for  his 
delivering  himself  up  at  a  future  time,  is  yoid. 
Fanshar  y.  StotU,  1  South.  319. 

994.  Where,  on  a  commitment  of  a  debtor  on 
an  execution  then  in  force,  a  copy  was  left  with 
the  jailer,  by  which  the  execution  aeemed  not 
to  be  in  force,  and,  on  a  habeas  corpus,  the  jailer 
returned  this  copy  aa  the  cause  of  detention,  bat 
immediately  afterwards  a  correct  copy  was  left 
with  him,  and  he  then  returned  this  last  copy, 
the  court  refused  to  discharge  the  debtor,  dm- 
monwealth  y.  fVaUe,  2  Pick.  445. 

995.  Where  a  judgment  debtor  haa  once  been 
taken  in  execution,  and  is  afterwards  discharged 
by  the  creditor's  consent,  he  cannot  be  again 
taken  on  the  same  execution,  or  on  any  other 
issued  on  the  same  judgment,  unless  the  dis* 
charge  were  procured  by  the  fraud  of  the  debtor. 
Uttle  y.  The  JTs^buryport  Bamk,  U  Maaa.  443 
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But  where  a  debtor,  who  has  been  taken  on  ex- 
ecution, is  liberated  by  ihe  creditor,  on  an  a^ee- 
ment  that  he  will  return  on  certain  conditions, 
and  the  debtor  afterwards  surrenders  himself, 
pursuant  to  the  agreement,  he  may  be  again  im- 
prisoned on  the  same  execution,  to. 

996.  One  committed  on  execution,  in  trespass, 
cannot  be  admitted  to  the  liberties,  in  Vermont. 
Leonard  v.  Uoyt,  Brayt.  73. 

997.  If  a  judgment  be  recovered  and  an  exe- 
cution issued  during  the  life  of  the  plaintiff,  and 
the  defendant  be  committed  on  execution  after 
the  plaintiff  *s  death,  the  prisoner  cannot  be  dis- 
charged on  the  summary  process  of  habeas  cor- 
pus.     Commonwealth  ^.  Whitney^  10  Pick.  434. 

998.  Imprisonment  of  one  obligor  does  not 
operate  ps  an  exoneration  of  himself  or  his  co- 
obligor.     Scott  7.  ColmesnU^  7  J.  J.  Marsh  416. 

9§9.  Where  only  one  of  two  defendants  is  ta* 
ken  on  a  capias  ad  respondendum,,  and  judgment 
entered  agamst  both,  the  defendant  not  original- 
ly arrested  cannot  be  arrested  on  execution.  Bal- 
iou  Y.  Hulbert,  1  Johns.  62. 

1000.  Discharge  of  an  execution  debtor  from 
imprisonment  amounts  to  a  discharge  of  the 
debt,  so  that  the  joint  debtors  are  thereby  dis- 
charged.    Bailey  v.  Kimbai,  1  Chip.  151. 

1001.  Where  a  prisoner  has  'been  discharged 
on  execution  by  taking  the  poor  debtor's  oath, 
and  a  suit  has  been  auerwards  brought  against 
him  on  the  judgment,  and  judgment  rendered  in 
the  second  suit  on  default,  it  is  irregular  to  take 
out  execution  on  the  second  judgment  against 
the  body,  and  such  execution  will,  if  there  be 
no  dispute  as  to  the  regularity  of  the  discharge 
on  the  first  execution,  be  set  aside  on  motion. 
Foord^s  case  J  5  N.  Hamp.  310. 

1002.  If  a  debtor  in  execution  escapes  from  the 
officer  with  his  consent,  the  creditor  may  have  an 
alias  execution,  and  retake  him.  Munson  ▼.  Hills, 
2  Root,  324. 

1003.  In  Connecticut,  it  is  the  duty  of  the  offi- 
cer, after  takine  the  body,  to  take  a  sufficient 
estate  to  satisfy  the  execution,  if  tendered  to 
him.     Gilbert  v.  Rider,  Kirby,  180. 

1004.  In  an  action  upon  a  promissory  note 
which  contained  the  following  words,  ^*  my  body 
being  at  all  times  exempted  from  arrest,"  the 
couil  directed  that  no  execution  should  iraue 
against  the  body  of  the  defendant.  Chickering 
V.  Greenleaf,  6  N.  Hamp.  51. 

1005.  The  tak'mg  of  the  body  of  one  of  two 
joint  trespassers,  on  execution,  is  not  such  a 
satisfaction  of  the  judgment  as  to  bar  an  action 
against  his  co-trespasser.  Sheldon  ▼.  Kibbe,  3 
Conn.  214. 

1006.  The  power  of  the  superior  court,  in  Con- 
necticut, under  stat.  tit.  81,  §  1,  c.  20,  to  order 
the  close  confinement  of  persons  committed  on 
•xecutioB,  is  a  matter  of  discretion,  and  may  be 
exercised  on  application  of  the  creditor.  Frisbie 
V.  Fowler,  3  Conn.  87.  The  proceeding  in  such 
cmse  is  summary,  requiring  only  a  motion  of  one 

Sarty,  with  notice  to  the  other,  and  an  inquiry 
J  the  court.    The  payment  of  duty  is  unneces- 
Miry.  lb. 

1007.  Where  one  is  taken  on  a  good  and  a  bad 
execution  at  the  same  time,  he  can  recover 
only  for  the  excess  suffered  solely  on  account  of 
tlie  bad  process.     Lewis  v.  Avsry,  8  Verm.  287. 

1008.  An  execution  creditor,  who  has  the  de- 
fendant in  confinement  under  his  ca.  sa.,  cannot 
claim  funds  collected  by  the  sheriff  on  a  fi.  fa, 
in  faTor  of  the  defendant.  Johnston  ▼.  Sherbert, 
2  Hill,  S.  C.  502.  Schroter  r.  Crawford,  1  ib. 
422.    Jiildn  Y.Moore,  lib.  432. 


1009.  A  prisoner  in  Maine,  givine  bonds  after 
the  passage  of  the  act  of  congress  May  29,  1828, 
"  regulating  jail  limits,"  to  observe  the  limits 
prescribed  by  the  Maine  act  of  1787,  is  neverthe- 
less entitled  to  the  limits  which  were  extended 
bv  the  Maine  act  of  October,  1798.  U.  States  v. 
Knight,  14  Pet.  301. 

1010.  Imprisonment  of  one  of  several  co^bli- 
gors,  on  a  ca.  sa.  at  the  suit  of  the  holder,  is  not 
a  bar  to  an  action  by  him  against  the  other  obli- 
gors.    King  V.  Kerr,  5  Ham.  154. 

1011.  A  defendant,  arrested  in  execution  for  a 
fine,  may  surrender  land  in  discharge  of  his  body, 
which  land  may  be  sold  without  valuation,  m 
Ohio.     Walsh  v.  Ringer,  2  Ham.  327. 

1012.  In  New  York,  a  prisoner  in  execution  on 
a  judgment  in  a  justice's  court,  under  the  act 
t*  to  extend  the  jurisdiction  of  justices  of  the 
peace "  above  25  dollars,  is  entitled  to  a  dis- 
charge, on  making  an  affidavit,  in  the  manner 
directed  by  the  act  for  the  recovery  of  debts  to 
the  yalue  of  25  dollars,  that  he  is  not  a  freeholder, 
and  has  a  family  within  the  state,  and  has  re- 
mained in  prison  for  more  than  30  days. 
Coman  v.  Merrill,  19  Johns.  277.  The  affidavit 
is  sufficient,  if  it  states  that  he  had  a  family  at 
the  time,  without  stating  that  he  had  a  family 
when  the  judgment  was  rendered  against  him. 
ib. 

1013.  Several-  defendants  are  arrested  on  a 
capias  ad  resp.  at  the  suit  of  the  plaintiff,  in 
several  counties,  and  all  put  in  special  bail.  The 
plaintiff  issued  a  fi.  fa.  against  all  of  them  to  the 
sheriff  of  the  county,  in  which  one  of  them  only 
was  arrested,  which  was  returned  nvUa  bona,  &c. 
He  thereupon  issued  a  test  ca.  sa.  against  the 
defendants,  directed  to  a  sheriff  of  a  different 
county,  in  which  none  of  the  defendants  were 
arrested  ;  and  one  of  them,  who  was  arrested  in 
a  county  into  which  no  fi,.  fa.  had  been  issued^ 
was  there  taken  on  the  ca.  sa.  Held,  that  the 
arrest  was  irregular,  not  beiuff  pursuant  to  the 
provisions  of  the  act,  (1  N.  R.  L.  500,  New  York,) 
and  that  the  defendant  so  taken  should  be  dis- 
charged on  motion.  Bank  of  U.  States  v.  Jenkins, 
18  Johns.  305. 

1014.  A  married  woman  may  be  imprisoned 
without  her  husband,  on  an  execution  against 
both,  provided  it  be  not  done  by  collusion  be- 
tween the  creditor  and  the  husband.  Common* 
wealth  V.  Badlam,  9  Pick.  362. 

1015.  A  justice  of  the  peace  in  Indiana  having 
rendered  judgment  for  a  certain  sum  against  a 
defendant,  issued  an  execution  thereon,  com- 
manding the  constable  to  levy  the  amount  of  the 
defendant's  goods,  and,  for  want  of  goods,  to  take 
his  body,  £c.  Held  that  this  writ  gave  no 
authority  to  the  constable  to  arrest  the  defendant, 
nor  to  the  sheriff  to  receive  or  detain  him  in 
custody.     Gwinn  v.  Hubbard,  3  Blackf.  14. 

1016.  The  attorney  of  the  plaintiff  on  record 
has  no  power  to  discharge  the  defendant  from 
custody,  on  execution,  without  payment  of  the 
debt ;  the  general  authority  of  the  attorney  ceases 
with  the  judgment,  or,  at  least,  with  suing  out 
execution  within  the  year.  Jackson  v.  Bartlett, 
8  Johns.  361. 

1017.  If  a  ca.  sa.  be  issued  against  one  joinfc- 
obligor  fi>r  the  costs,  who,  on  payment  of  them, 
is  discharged,  it  will  not  be  a  discharge  or  re- 
lease of  the  other  obligor  who  had  been  taken  on 
execution  for  the  debt.  McLean  v.  Whiting,  8 
Johns.  339. 

1018.  The  authority  of  a  person,  as  agent  of 
the  plaintiff,  to  discharge  a  defendant  fVom  cus. 
tody  on  execution  wiuiout  satisfaetioa  of  the 
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debt,  mast  be   clearly   and  fallj   prored,  and 
strictly    pursued.     Crary  v.    Turner^  6  Johns. 

1019.  If  a  plaintiff  has  obtained  judgment 
sffainst  bail,  on  their  recognizance,  he  must  elect 
wliether  he  will  have  execution  against  the  body 
of  the  principal  or  of  his  bail,  but  he  cannot 
haye  both.     Smith  v.  Roseerantz^  6  Johns.  97. 


EXECUTORS  AND  ADMINISTRATORb. 

I.  JippointmeiU  of,  (a.)  Who  are  entitled. 
(b.)  Revocation^  Renunciation^  fyc.  (c.^ 
Of  void  and  voidable  ^appointments*  (  d.) 
Of  auxiliary  and  aneillary  Appointments. 
II.  Inventory  and  Assets^  and  what  Property  to 
be  accounted  for. 

III.  Interest  tn,  and  Authority  over,  Personal 

Estate. 

IV.  Do.    do.     Real  do. 

y.  Duty,  Authority,  and  Liability  in  general, 
and  herein  of  Sales  and  Purchases,  and 
Liability  for  Interest. 

VI.  Suits  by  and  against.    (  a.)  Pleading.    (  b.) 

Eviderue.  (c.)  Verdict.  (d.)  Judg- 
ment, (e.)  Execution,  (f.)  Costs,  (g.) 
Statute  of  Limitations.     (  h.)  Generally. 

VII.  Representing  Estates  insolvent,  and  Pro- 

ceedings  thereon. 
VIII.  Executors  de  son  tort. 
IX.  Foreign  Executors  and  Administrators. 
X.  Payment  of   Debts,  Finat  Settlement,  and 

Distribution. 
XI.  Of  rendering  Accounts,  Compensation,  and 

what  Claims  will  be  allowed. 
XII.  Of  Waste. 

XIII.  Miscellaneous. 

XIV.  Of  Executors  and  Administrators*  Bonds. 


1.  Appointment  of. 

(  a.)   Who  are  entitled, 

1.  The  widow,  if  suitable,  is  exclusively  enti- 
tled to  administration,  unless  among  the  next 
of  kin  there  is  some  fit  person  whom  the  judge  of 
probate  may  think  should  be  joined  with  her. 
M '  Gooch  y.M*  Gooch,  4  Mass.  348. 

2.  Administration  is  to  be  granted  to  the  daugh- 
ter in  preference  to  the  son  of  the  eldest  son  of 
the  intestate.     Lee  v.  Sedgwick,  1  Root,  52. 

3.  Under  the  statute  of  Alabama,  of  1806,  pro- 
viding that  administration  shall  be  granted  to 
the  next  of  kin,  if  there  be  no  widow  of  the 
deceased,  the  father  is  entitled  to  the  administra- 
tion in  preference  to  the  sisters  or  brothers  of 
the  deceased.  Broton  v.  Hay,  1  Stew.  6l  Port. 
102. 

4.  The  husband  of  the  heir  at  law  is  not  enti- 
tled of  right  to  administration  of  the  ancestor's 
estate  wiUi  the  will  annexed.  Ellmaker*s  Es- 
tate, 4  Watts,  34. 

5.  In  Georgia,  the  person  entitled  to  the  prop- 
erty is  entitled  to  administration  in  preference 
to  the  next  of  kin.     Clay  v.  Jackson,  Charlt.  71. 

6.  In  Virginia,  a  distributee  must  be  preferred 
to  a  creditor  as  administrator  when  they  both 
apply  together.     HaxaU  y.  Lee,  2  Leigh.  267. 

7.  A  creditor,  since  the  Virginia  act  of  1792, 
has  no  preference  over  any  other  person  in  an 
application  for  administration  upon  an  intestate's 
esUte.    M'Candlish  r.  Hopkins,  6  Call,  208. 

8.  It  w  no  legal  objection  to  granting  letters 
of  administration,  in  Virginia,  that  the  applicant 


is  a  resident  and  citizen  of  another  state.     Ez 
parte  Barker,  2  Leigh.  719. 

9.  Upon  the  death  of  a  husband  who  was  ad- 
ministrator upon  his  wife's  estate,  his  executor 
is  entitled  to  be  administrator  de  bonis  non  of  the 
wife,  in  preference  to  her  next  of  kin.  Hendrin 
V.  Colgin,  4  Munf.  231. 

10.  In  Maryland,  administration  was  granted 
to  natural  children,  who  were  residuary  legatees, 
in  preference  to  the  widow.  Govane  y,  Govane^ 
1  Har.  &  M'Hen.  346. 

11.  Where  two  claimants  for  the  appointment 
of  administrator  were  in  equal  degree  of  affinity 
to  the  deceased,  the  one  of  them  who  was  residu- 
ary legatee  of  one  quarter  dT  the  estate,  real  and 
personal,  was  held  to  have  the  preferal>le  right. 
Horskins  y.  Morel,  Charlt.  70. 

12.  Where  the  personal  property  of  the  wife 
was  so  settled,  by  a  deed  executed  before  marri- 
age and  duly  recorded,  that,  upon  her  dying  in- 
testate in  her  husband's  life- time,  the  trustee  was 
to  convey  the  same  to  her  legal  heirs ;  it  was 
held,  that  her  nearest  blood-relation  was  enUtled 
to  the  administration  of  her  estate,  in  event  of 
her  thus  dying,  in  preference  to  her  husband. 
Bray  v.  Dudgeon,  6  Munf.  132. 

13.  The  creditor  for  the  greatest  amount  will 
be  appointed  administrator  de  bonis  non,  other 
things  being  equal.  Cutlar  v.  Q^ince,  2  Hay  w.  60. 

14.  Administration  cannot  be  refused  to  a 
creditor  of  the  intestate,  who  is  in  other  respects 
competent,  on  the  ground  that  the  claim  upon 
which  he  predicates  his  application  is  barred  by 
the  statute  of  limitations.  Ex  parte  Cary,  Charlt. 
159. 

15.  W.  died  intestate,  leaving  a  widow  and 
three  children,  which  children  died  infants  and 
intestate,  in  the  life-time  of  their  mother.  The 
widow  administered  on  the  estate  of  her  husband 
and  died,  having  appointed  executors  by  her  will. 
It  was  held,  that  the  brother  of  the  widow  was 
entitled  to  administration  de  bonis  non  of  the 
husband,  in  preference  to  W.'s  brother.  Cuichin 
y.  Wilkinson,  1  Call,  1. 

16.  The  county  court,  on  granting  administra- 
tion to  the  wife,  may,  at  her  request,  associate 
with  her  a  stranger  in  blood  to  the  intestate,  al- 
though the  blood-relations  object.  Shropshire  v. 
Withers,  5  J.  J.  Marsh.  210. 

17.  The  widow  and  next  of  kin  having  been 
cited  to  show  cause  why  a  will  should  not  be 
proved,  and  administration  granted,  appeared  and 
opposed  the  proceedings.  The  will  being  proved, 
it  was  held,  that  the  widow  and  next  of  kin  should 
have  an  opportunity  to  elect  whether  they  would 
take  administration  or  yield  it  to  the  creditors. 
Stebbins  v.  Lathrojf,  4  Pick.  33. 

18.  A  and  B,  m  contemplation  of  marriage, 
agreed  that  all  tiie  property  of  the  intended  wife, 
B,  and  estate  of  every  description  to  which  she 
was  then  entitled,  or  might  thereafter  become 
entitled,  should  be  conveyed  to  a  trustee,  for  the 
use  and  benefit  of  the  wiie,  her  heirs  and  assigns 
forever,  without  impeachment  of  waste ;  said 
property  to  be  under  the  exclusive  control  of  said 
D,  her  heirs,  dbc,  without  the  interference,  in 
any  manner,  of  said  A ;  the  said  B,  her  heirs, 
&c.,  to  receive  and  enjoj  the  rents,  dbc.,  with 
power  to  B.  to  sell  and  dispose  of  said  estate  by 
last  will,  as  if  she  wnafeme  sole.  After  marriage, 
and  the  death  of  the  wife,  without  will,  it  was 
held,  that  such  contract  was  not  a  temporary  sur- 
render only  of  the  marital  rights,  but  an  entire 
abandonment  of  them ;  and  that  A  was  not  enti. 
tied  to  administration  upon  her  estate.  Ward  ▼. 
Thompson,  6  Gill  4^  Johns.  349. 
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19.  The  Bnrrogate  has  power  to  select,  from 
two  persons,  equally  akin  to  the  deceased,  the 
one  he  deems  most  suitable,  and  appoint  him  sole 
administrator.  Taylor  v.  Ddatuey,  2  Caines, 
Cas.  143. 

20.  In  the  absence  of  kindred  and  creditors,  it 
is  discretionary  with  the  ordinary  in  South  Caro> 
lina  to  whom  he  will  rrant  administration,  both 
at  common  law  and  by  statute.  Thompson  t. 
Hruket,  2  Hill,  S.  C.  347. 

21 .  A  creditor,  having  a  right  of  action  against 
the  deceased  which  survives,  is  entitled  to  ad- 
ministration on  the  estate,  where  the  next  of  kin 
refuse  it.  Mitchell  v.  LutU,  4  Mass.  654.  Royce 
V.  BurreUj  12  ib.  395.  StMins  v.  Palmer^  1 
Pick.  71.  Otherwise,  if  the  cause  of  action  does 
not  survive.  %b.  And  where  a  creditor  would 
avail  himself  of  the  lands  of  the  deceased  for  the 
payment  of  his  debt,  he  should  apply  for  admin- 
istration, if  the  next  of  kin  refuse  to  take  it ;  and 
in  that  character  he  may  have  a  license  to  sell 
them  for  that  purpose.  MUehdl  v.  LmU^  4  Mass. 
654. 

22.  The  fact  that  an  applicant  for  administra- 
tion has  been  an  executor  de  son  tort  does  not, 
per  «e,  destroy  his  right  of  administration.  Car- 
noehan  v.  Abrahams^  Charlt.  196. 

23.  If  an  executor  die  before  probate  of  the 
will,  his  executor  cannot  prove,  or  take  on  him- 
self the  execution  of,  the  will  of  the  original  tes- 
tator,    /a  re  Drayton^  4  M*Cord,  46. 

24.  If  one  of  the  distributees  of  an  intestate 
apply  for  administration,  in  Tennessee,  and  the 
application  is  opposed  by  the  widow  and  other  of 
the  distributees,  but  neither  of  the  latter  apply  to 
administer,  the  court  ought  to  appoint  the  appli- 
cant. Wrieht  V.  Wright^  Mart.  &  Yerg.  43.  If 
either  of  Uke  others  should  apply,  it  is  in  the 
discretion  of  the  court  to  make  a  selection,  ih, 

25.  Where  a  widow,  by  a  writing  duly  attested, 
but  without  appearing  in  court,  relinquishes  her 
right  of  administration,  and  requests  that  A  be  ap- 
pointed, the  court  may  nevertheless  appoint  B, 
a  creditor  of  the  deceased,  and  the  widow  cannot 
object  thereto,  unless  she  personally  appear  in 
court  for  that  purpose.  Triplstt  v.  Wdls^  Litt. 
Sel.  Cas.  49. 

26.  In  Tennessee,  an  appeal  will  lie  to  the  cir- 
cuit court  from  the  judgment  of  a  county  court, 
refusing  to  appoint  one  an  administrator  when 
his  appointment  is  contested.  Wright  v.  Wright^ 
Mart.  &  Terg.  43. 

27.  Executors  are  not  bound  to  take  out  letters 
testamentary  together  and  at  the  same  time; 
and  even  if  one,  not  having  taken  out  letters, 
should  renounce,  he  is  entitled  to  take  the  execu- 
torship upon  himself,  after  the  decease  of  such 
executors  as  do  prove  the  will.  Judson  v.  Gib' 
bans,  5  Wend.  224. 

(b.)  Rsvocationy  Renunciation,  ^c. 

28.  All  acts  done  in  the  due  and  legal  course 
of  administration  are  valid,  and  binding  on  all 
interested,  although  the  letters  of  administration 
be  afterwards  revoked.  Foster  v.  Brown,  1  Bai- 
ley, 221. 

29.  If  a  judge  of  probate  grant  letters  of  ad- 
ministration to  an  unsuitable  person,  the  su- 
preme court  will,  on  an  appeal,  reverse  so  much 
of  the  decree  of  the  judge  as  relates  to  such 
appointment,  and  if  there  ought  to  be  an  ad- 
ministration, will  affirm  it  as  to  the  residue ; 
in  which  case  the  papers  will  be  remitted  to  the 
judge  of  probate,  with  orders  to  grant  admin- 
iotration  to  another  person.  Dexter  v.  Brown, 
5  Mass.  32. 
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30.  Under  the  Massachusetts  statute  cf  1783, 
c.  24,  §  19,  by  which  the  power  and  authority 
of  a  fnne  sole,  who  is  executrix  or  administra- 
trix jointlv  with  one  or  more  persons,  is  deter, 
mined  by  her  marriage ;  held,  that  the  marriage 
of  a  feme  sole,  who  is  sole  administratrix,  does 
not  so  extinguish  her  powers.  Barber  v.  Bush^ 
7  ib.  510. 

31 .  An  executor,  after  probate  of  the  will,  ac- 
cepting the  trust,  and  giving  bond  for  its  faithful 
execution,  cannot  renounce  the  trust.  Sears  v. 
DiUingham,  12  ib.  358. 

32.  Executors  may  renounce  without  any  par- 
ticular form,  provided  their  renunciation  be  filed. 
CommxmwealUt  v.  Mateer,  16  S.  &  R.  416. 

33.  In  South  Carolina,  the  ordinary  may  re* 
voke  the  administration  of  a  stranger,  and  grant 
it  to  the  nominee  of  the  widow  of  the  deceased, 
resident  abroad,  without  anv  act  of  mal-adminis- 
tration  alleged  against  tiie  administrator.  Thomp* 
son  V.  Hucket,  2  Hill,  S.  C.  347. 

34.  At  common  law,  in  South  Carolina,  the 
ordinary  could  revoke  administration  at  pleasure, 
and  there  is  nothing  in  the  act  of  1789  to  divest 
him  of  that  power  in  relation  to  strangers,  al- 
though the  temporal  courts  may  control  him  in 
the  exercise  of  it.  ib, 

35.  An  executor  cannot,  by  a  resignation  of 
his  authority  as  such,  avoid  the  rendition  of 
judgments  or  decrees  against  him,  in  cases  be- 
fore instituted,  for  assets  unadministered  upon  at 
the  time  of  resignation.  Thomason  v.  BlaekweU^ 
5  Stew.  &.  Port.  bSi. 

36.  The  record  of  a  county  court,  setting  aside 
an  executor  and  appointing  an  administrator, 
should  show  the  reasons  for  so  doing.  Bronaugh 
V.  Bronaugh,  7  J.  J.  Marsh.  621. 

(c.)  Of  void  and  voidable  Appointments. 

37.  Letters  of  administration  granted  by  a 
court  having  no  jurisdiction  are  void;  and  a 
court  having  jurisdiction  may  proceed  to  grant 
them,  thou^  the  former  letters  have  not  been 
revoked.     Ez  parte  Barker,  2  Leigh.  719. 

38.  A  grant  of  administration  originally  void, 
and  not  merely  voidable,  acquires  no  validity 
from  an  acquiescence  of  20  years,  or  any 
longer  period.     Holyoke  v.  HasHns,  5  Pick.  20. 

39.  Wherever  there  is  an  acting  executor, 
with  powers  not  limited  by  the  will  as  to  objects  or 
time,  the  appointment  of  an  administrator  de  bo- 
nis  non  is  a  nullity.  Creath  v.  Brent,  3  Dana,  129. 

40.  Letters  of  administration  cannot  be  granted 
by  a  deputy-clerk  in  his  own  name.  Stewart  v. 
Cave,  1  Mis.  752. 

41.  If  letters  of  administration  purport  to  be 
granted  by  proper  authority,  and  are  in  due 
form,  and  sealed  with  the  office  seal  of  the  coun- 
ty court,  they  will  be  good  without  the  signature 
of  the  clerk,  until  set  aside  for  want  of  formality. 
Post  V.  Caulk,  3  Mis.  35. 

42.  In  South  Carolina,  administration  durante 
absentia  testatoris,  cannot  be  granted  tSier  probate 
of  the  will,  and  letters  testamentary  granted. 
Griffith  V.  Frazier,  8  Cranch,  9. 

43.  Where  an  administrator  is  legally  ap- 
pointed, and  a  will  of  the  decedent  is  subse- 
quently discovered,  in  which  an  executor  is 
appointed,  this  operates  only  as  a  repeal  of  the 
grant  of  letters  of  administration.  The  acts  of 
Uie  administrator,  as  such,  before  the  discovery, 
are  valid  ;  and  an  order  or  other  proceedings 
of  a  court  of  competent  jurisdiction,  made  on 
legal  application  of  such  administrator,  are  also 
vuid,  in  like  manner.  Bigelow  v.  BigeUno,  4 
Ham.  138. 
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44.  Wliere  a  will  was  made  and  recorded  in 
Virginia,  directing  the  ezecators  to  sell  lands  in 
Kentackj,  bat  never  recorded  in  Kentuckj, 
nnd  the  county  court  in  which  the  lands  lay,  on 
the  death  of  the  ezecators,  granted  letters  testa- 
mentary with  the  will  annexed ;  it  was  held,  that 
this  irregularity  would  not  aroid  the  letters, 
until  the  order  was  reversed.  Jackson,  r.  JeffrieSj 
3  A.  K.  Marsh.  309. 

(  d.)     Of  amxiUary  amd   aneiUary  AppaimtmenU. 

45.  Any  other  administration  than  that  granted 
where  the  deceased  had  his  domicil,  is  auxili- 
ary merely.  Fay  r.  Havenj  3  Met.  109,  114. 
SUvau  r.  Gaflordj  11  Mass.  256.  Dawes  v. 
BoyUum^  9  Mass.  337. 

46.  It  is  not  a  prerequisite  to  the  granting  of 
ancillary  administration,  that  original  adminis- 
tration, in  the  jurisdiction  where  the  deceased 
dwelt,  should  have  been  previously  granted. 
Stevens  t.  Gaylord^  11  Mass.  256. 

47.  Under  an  ancillary  administration,  the  ad- 
ministrator has  authority  to  collect  and  pay 
debts,  and  is  liable  for  the  contracts  and  duties 
of  the  testator,  recoverable,  and  which  may  be 
enforced  within  his  jurisdiction,  but  is  not  liable 
in  the  court  of  probate,  upon  any  partial  account 
to  be  there  rendered  and  adjusted,  to  a  decree 
either  of  payment  or  of  distribution,  whether  for 
a  legacy,  or  to  any  one  claiming  by  a  supposed 
succession  of  the  deceased's  effects.  Dawes  v. 
Boylstanj  9  Mass.  337.  And  see  Jennison  v. 
Hapgood,  10  Pick.  77.  * 

48.  Funds  received  in  another  state,  by  an  ad- 
ministrator appointed  here,  from  debtors  resid- 
ing there,  are  to  be  accounted  for  in  this  state. 
But  otherwise,  where  he  has  taken  out  letters 
of  ancillary  administration  there.  Hooker  v. 
Olmstead,  6  Pick.  481. 

(e.)     In  general, 

49.  Administration,  de  bonis  mm,  is  to  be 
granted,  where  there  are  debts  unsatisfied,  not- 
withstanding the  estate  is  all  distributed.  Brof- 
tle  V.  Conversej  1  Root,  174. 

50.  Administration,  de  bonis  lum,  is  to  be 
granted,  where  the  estate  is  not  fully  settled, 
and  the  administrator  has  become  bankrupt,  and 
absconded.     Brattle  v.  Giuein,  1  Root,  425. 

51.  Where  a  Court  of  competent  jurisdiction, 
in  Virginia,  has  granted  administration  of  an  in- 
testate's estate,.the  same  court  has  alone  juris- 
diction to  grant  administration  de  bonis  non. 
Ex  parte  Lyons,  2  Leigh.  761. 

52.  Where  an  executor  has  been  removed  from 
office,  and  an  administrator  de  bonis  non  has 
been  substituted  in  his  place,  another  person, 
having  an  equal  claim  with  the  one  substituted, 
cannot  come  in  at  a  subsequent  term,  and  be 
allowed  administration,  the  power  of  the  court 
over  the  subject-matter  having  ceased.  Ex  parte 
Clark,  2  Virg.  Cas.  230. 

53.  In  a  public  notice  of  the  granting  of  let- 
ters of  administration,  an  error  of  two  days  as  to 
the  time  when  granted  is  immaterial.  Jiere  v. 
Boss,  3  Stew.  2&. 

54.  On  the  death  of  all  the  executors  named 
m  a  will,  without  taking  upon  themselves  the 
executorship  in  the  county  where  the  land  men- 
tioned in  the  will  lies,  the  county  court  have 
power  to  grant  administration  with  the  will  an- 
nexed, and  the  powers  of  the  administrator  so 
appointed  are  coequal  with  those  given  by  the 
will  to  the  executors.  Jackson  v.  Jefries,  1 
A.K.  Marsh.  88. 

55.  A  testator  may  appoint  different  executors 


in  different  countries  in  which  hiseffi^ets  may  lie, 
or  diflerent  executors,  as  to  different  parts  of  his 
estate  in  the  same  country.  Hnnier  v.  Brysou,  5 
Gill  &  Johns.  483. 

56.  The  liability  which  attaches  to  an  ordinary, 
if  he  grant  letters  of  administration  without  tak- 
ing an  administration  bond,  is  not  removed  by 
his  taking  abend  afterwards ;  and  a  suit,  brought 
by  the  party  interested  on  the  bond  so  taken, 
does  not  remove  his  liability.  Boggs  v.  Hawul- 
fim,2  Rep.  Con.  Ct.  382. 

57.  In  Massachusetts,  the  power  of  granting 
administration  where  the  intestate,  at  the  time  of 
his  death,  was  an  inhabitant  of  that  state,  apper- 
tains  exclusively  to  the  judge  of  probate  of  the 
county  in  which  the  deceawd  dwelt  at  the  time 
of  his  death  ;  and  the  doings  of  any  other  judge 
of  probate  are  merely  void.  Cntts  v.  Haslans,  9 
Mass.  543.     Holyoke  v.  Haskims,  5  Pick.  20. 

58.  The  county  court  may  grant  administia 
tion  of  property  within  the  county,  although  the 
decedent  was    a  non-resident.      Henderson  v. 
aarke,  4  Litt.  277. 

59.  Under  the  Massachusetts  statute  of  1817, 
c.  190,  §  17,  authorizing  the  grant  of  adminis- 
tration de  bonis  won,  *'  where  there  are  debts  due 
from  the  person  unpaid,*'  it  was  held,  that  a 
lepracy  was  not  a  debt  due  from  the  deceased, 
within  the  meaning  of  the  statute.  Ckapin  v. 
Hastings,  2  ?\ck,2S\. 

60.  Where  a  testator  appointed  three  execu- 
tors, with  power  to  distribute  his  property  as  they 
thought  best,  and  they  all  died  indebted  to  the 
testator ;  it  was  held,  that  the  orphans*  court 
might  appoint  the  son  of  the  surviving  executor 
administrator  of  such  estate  with  the  will  an- 
nexed ;  there  being  no  claim  made  by  the  next 
of  kin,  nor  by  the  state,  nor  by  creditors.  JVeovta' 
Estate,  9  S.  &.  R.  186. 

II.    Of  the  Inventory  and  Assets,  and  wkat  Prop 
erty  is  to  be  accounted  for. 

61.  Administrator  de  bonis  non  must  return,  m 
the  time  prescribed,  an  inventory  of  all  the  es- 
tate, real  or  personal,  that  comes  to  his  hands, 
whether  it  have  been  included  in  the  former 
administrator's  inventory  or  not :  otherwise,  it  is  a 
breach  of  his  bond.  Wilson  v.  Keeler,  2  Chip.  16. 
So  if  he  do  not  settle  his  account  within  the 
time,  a  settlement  after  a  judgment  on  the  bond 
by  nil  dicit  is  no  bar  to  an  action  by  a  party  in- 
terested for  his  share  of  the  penal  sum.  ib. 

62.  Not  returning  an  inventory  on  the  estate 
of  his  intestate,  is  not  sufficient  to  charge  the 
administrator  with  a  debt  of  the  intestate.  Leeks 
V.  Beanes,  2  Har.  &  J.  373. 

63.  Executors  and  administrators  are  bound  to 
inventory,  and  to  account  for  provisions  which 
belonged  to  the  deceased  at  the  time  of  his  death. 
Griswold  v.  Chandler,  5  N.  Hamp.  492. 

64.  In  Massachusetts,  an  administrator  is  not 
required  to  inventory  real  estate.  Hen^taw  v. 
Blood,  1  Mass.  35.  PrescoU  v.  Tarbell,  1  Bfass. 
204.     Freeman  v.  Anderson,  11  Mass.  190. 

65.  Damages  may  be  assessed  for  a  failure  to 
make  and  return  an  inventory.  Scott  v.  The 
Governor,  1  Mis.  686. 

66.  A  judge  of  probate  ought  not  to  reject  an 
inventory  exhibited  by  an  executor  or  adminia- 
trator,  because  it  contains  property,  the  title  to 
which  is  disputed ;  for  the  rights  of  claimants  of 
the  property  cannot  be  concluded  by  his  de- 
cision.    Gold* 8  case,  Kirby,  100. 

67.  It  is  the  duty  of  an  administrator  to  inven 
tory  property  fraudulently  conveyed  by  tte  m 
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testate ;  and  he  is  entitled  to  the  cnetodj  of  such 
property,  especially  if  the  estate  is  insolvent, 
and  is  needed  for  the  payment  of  debts,  and  he 
may  recover  itont  of  the  hands  of  the  fraudulent 
grantee.     Jindruss  v.  DoofUUe,  11  Conn.  283. 

68.  An  administrator  is  bound  to  inventory 
real  estate  fraudulently  conveyed  to  him  by  the 
intestate,  without  waiting  to  ascertain  whether 
it  is  actually  needed  for  the  payment  of  debts. 
Minor  v.  Mead,  3  Conn.  289. 

69.  In  an  action  by  an  administrator,  for  the 
recovery  of  property  from  a  fraudulent  grantee, 
the  defendant  claimed,  that  the  implied  promise 
of  a  person  for  whom  the  intestate  had  been 
surety,  such  person  being  of  ability  to  pay,  was 
a  claim  which  the  administrator  was  bound  to 
inventory,  and  should  be  taken  into  considera- 
tion, in  deciding  whether  the  property  sought  to 
be  recovered  was  needed  for  the  payment  of  debts. 
It  was  held,  on  motion  for  a  new  trial,  that  such 
claim  was  not  assets  until  the  debt  was  paid,  and 
SB  the  insolvency  of  the  estate  was  founded,  in 
part,  upon  the  testator's  liability  as  such  surety, 
the  jury  had  passed  upon  the  subject.  JSndruas 
V.  DoolittU,  11  Conn.  S^.  So,  where  the  defend- 
ant in  such  action,  claimed  that  a  certain  sum 
which  he  had  agreed,  in  consideration  of  the 
fraudulent  conveyance,  to  pay  to  each  of  the  five 
daughters  of  the  intestate,  should  be  considered 
by  the  jury  as  assets  in  the  hands  of  the  adminis- 
trators ;  it  was  held,  after  verdict  for  the  plaintiff, 
that  the  jury  having  found  the  whole  contract 
fraudulent  and  void,  the  administrator  could  es- 
tablish no  claim  founded  on  the  consideration,  ib. 

70.  An  administrator  is  required  to  return  but 
one  inventory.  He  is  bound  to  account  for  ad- 
ditional property  coming  to  his  knowledge  afler 
such  return,  but  not  in  the  form  of  an  inventory. 
Hooker  v.  Bancroft^  4  Pick.  50. 

•  71.  A  copy  of  a  paper  purporting  to  be  an  ad- 
ditional inventory  to  the  inventory  of  the  estate 
of  the  deceased,  certified  under  the  hand  and 
seal  of  the  register  of  wills  to  be  a  true  copy  taken 
from  the  original  additional  inventory  offered  by 
the  administrator,  and  lodged  in  the  office  of  the 
register,  was  held  not  to  be  competent  evidence 
to  charge  the  administrator  with  the  amount  of 
the  goods  and  chattels  therein  mentioned .  Emory 
V.  Thompson^  2  Har.  &  J.  244.  But  held,  that 
an  original  paper,  purporting  to  be  *'  an  addi. 
tional  inventory  to  the  inventory  of  the  deceased, 
offered  by  the  administrator,'*  proved  to  be  in 
the  hand- writing  of  a  person  who  acted  as  clerk 
of  the  administrator,  and  indorsed  **  additional 
inventory,'*  in  the  hand- writing  of  the  adminis- 
trator, found  among  the  papers  in  the  office  of 
the  register  of  wills,  wrapped  up  in  the  original 
inventory  of  the  estate,  was  held  to  be  compe- 
tent eviffence  to  charge  them.  ib. 

72.  Money  arising  from  the  sale  of  real  estate 
is  assets  in  the  hands  of  an  administrator  or  ex- 
ecutor, and  the  security  is  bound  for  it.  Gov- 
emory  ^.  v.  Chouteau j  1  Mis.  731. 

73.  By  a  reasonable  construction  of  the  statutes 
of  Massachusetts,  a  remainder  or  reversion  ex- 
pectant upon  the  determination  of  a  life  estate, 
or  a  term  for  years,  though  not  within  the  strict 
letter  of  the  statutes,  is  assets  for  the  payment 
of  debts.  Whitney  v.  Whitney^  14  Mass.  88. 
Leterett  r.  ArrMtrong,  15  Mass.  26.  Accord- 
ingly, the  reversion  remaining  after  the  determi- 
nation of  the  widow's  dower  is  assets  to  be  sold 
for  the  payment  of  debts,  upon  due  license  ob- 
tained therefor.  Letoerett  v.  Armstrongs  ib.  But 
real  estate,  or  any  interest  therein,  is  not  assets 
to  be  administered  by  the  administraV>r,  except 


only  upon  the  deficiency  of  personal  estate ;  and, 
under  St.  1783,  c.  24,  32,  and  36,  then  only  upon 
due  license  granted,  and  for  the  purpose  of  pay* 
ing  debts,  but  not  the  charges  of  administration. 
Dean  v.  Dean,  3  Mass.  258.  Drinkwater  v. 
DrinkwateTy  4  Mass.  353. 

74.  The  annual  rents  and  profits  of  the  real 
estate  of  the  deceased,  though  the  estate  be  in- 
solvent, accruing  after  the  decease,  and  before 
any  sale  by  the  administrator,  are  not  assets  in 
the  hands  of  the  administrator,  but  belong  to  the 
heir.  Gibson  v.  Farley,  16  Mass.  280.  And  see 
Jennison  v.  Havgood,  14  Pick.  345. 

75.  As  a  debt  belongs  to  the  executor  or  ad- 
ministrator,  to  be  administered  according  to  law, 
the  mortgage,  being  made  merely  for  the  securi- 
ty of  the  debt,  also  belongs  to  the  executor  or 
administrator.     Smith  v.  Dyer^  16  Mass.  13. 

76.  Lands  descended  in  another  state  cannot 
be  considered  as  assets  in  this  state.  Austin  v. 
Gage,  9  Mass.  395. 

Tlf.  Buildings  erected  by  the  deceased  upon 
the  lands  of  his  wife  are  not  assets  to  be  ac- 
counted for  by  the  administrator.  Washburn  v. 
Sproat,  16  Mass.  449. 

78.  Corn,  or  any  other  product  of  the  soil 
raised  annually  by  labor  and  cultivation,  is  per- 
sonal estate,  and  goes  to  the  executor,  and  not 
to  the  heir.      Penhallow  v.  Dtoight,  7  Mass.  34. 

'79.  A  note  and  mortgage  made  to  a  husband 
and  wife  shall  go  to  the  wire,  in  case  she  survives, 
and  not  to  the  administrator,  as  assets.  Draper 
V.  Jackson,  16  Mats.  480. 

80.  Where  an  administrator  recovers  in  his 
own  name  upon  a  contract  made  with  him  per- 
sonally after  the  death  of  the  intestate,  respect- 
ing the  estate,  or  for  money  received  by  the  de- 
fendant for  the  use  of  the  estate,  after  the 
death,  he  is  answerable,  as  administrator,  for 
the  amount  recovered  as  assets.  Motory  v. 
Adams,  14  Mass.  327. 

81.  An  administrator,  with  the  will  annexed, 
purchased  and  took  an  assignment  to  himself,  in 
his  individual  capacity,  from  the  assignees,  to 
whom  the  deceased,  having  become  a  bankrupt, 
had,  in  his  life-time,  assigned  all  his  property  for 
the  payment  of  his  debts,  of  all  the  right  and 
title  of  said  assignees  in  and  to  a  certain  chose 
in  action,  held  by  them  under  said  assignment. 
In  the  assignment,  the  assignees  covenanted  to 
reconvey  to  the  assignor  all  the  property  and 
effects  that  should  remain  in  their  hands  after 
executing  the  trusts  of  the  assignment.  The 
property  proved  more  than  sufficient  for  this 
purpose;  and  it  was  held,  that  the  re-assign- 
ment to  the  administrator  of  the  assignor,  though 
made  to  him  individually,  had  the  effect  only  of 
a  release  or  discharge,  by  the  assignees  of  the 
deceased,  from  their  demands  under  the  assign- 
ment, and  so  was  to  be  considered  a  reconvey- 
ance to  the  administrator  in  his  representative 
capacity;  and  that,  consequently,  the  money 
recovered  by  such  administrator,  by  means  of 
the  chose  in  action  thus  assigned,  became  assets 
in  his  hands  for  which  he  was  to  account.  Dawes 
V.  Boylston,  9  Mass.  337. 

82.  If  the  assignee  of  a  chose  in  action  be- 
come the  administrator  of  the  assignor,  he  may 
sue  for  the  same  to  his  own  private  use,  and 
without  accounting  therefor  as  administrator. 
ih. 

83.  An  executor  or  administrator,  by  the  mere 
act  of  charging  himself  in  account  with  the  ap- 
praised value  of  goods  of  the  deceased,  and 
settling  the  account  at  the  probate  office,  does 
Bot  acquire  the  property  therein  individually,  to 
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the  ezclvs ion  of  creditors  of  the  deceased.  Such 
a  charge  is  merely  prima  facU  evidence  of  as- 
sets to  the  amount  of  the  inventory,  and  the 
goods  so  situated  may  be  taken  in  execution  for 
the  debts  of  the  deceased.  Weeks  v.  Gibba^  9  Mass. 
74.  And  see  Clark  v.  May^  11  Mass.  233.  But 
afler  an  administration  to  the  full  amount  and 
value  of  the  foods,  the  property  in  the  goods 
may  be  considered  as  vested  absolutely  in  the 
executor  or  administrator.  Weeks  v.  Gibbs^  9 
Mass.  74. 

84.  Specific  persona]  property  held  by  the 
deceased  in  trust,  and  which  is  clearly  distin- 
guishable from  the  testator's  own  property,  is 
not  assets  in  the  executor's  hands,  but  is  held 
by  him  as  his  testator  held  it;  otherwise,  if  the 
property  have  no  earmark,  in  which  case  the 
party  entitled  must  come  in  as  a  general  cred- 
itor.    Johnson  v.  JSlmes^  11  Pick.  173. 

85.  Money  in  the  hands  of  the  intestate's  wife, 
at  the  time  of  his  decease,  though  earned  and 
received  by  her  before  marriage,  or  fiven  to  her 
by  her  husband,  must  be  inventoned  and  ac- 
counted for  as  his  property.  Washburn  v.  Hale, 
10  Pick.  429. 

86.  Whatever  money  is  received  by  an  exec- 
utor or  administrator,  as  such,  whether  rightly 
or  otherwise,  he  must  account  for,  unless  he 
can  show  a  legal  liability  to  pay  it  over  to  one 
lawfully  claiming  the  same.  Jennison  v.  Hap- 
good,  10  Pick.  77.  An  executor  in  this  state, 
having  taken  out  ancillary  administration  in 
another  state,  may  be  compelled  to  settle  his  ac- 
count of  his  ancillary  administration  there,  and 
ma^  therefore  settle  such  account  there  volun- 
tarily, and  in  opposition  to  the  wishes  of  the 
parties  interested  in  the  estate,  ih.  And  where 
he  had  settled  the  account  of  both  his  ancillary 
and  domestic  administration  here^  and,  upon  the 
application  of  the  heirs,  the  settlement  was 
annulled  on  the  ground  of  fraud,  and  the  exec- 
utor required  to  account  anew ;  it  was  held,  that 
he  was  not  estopped  from  settling  before  the 
courts  of  the  foreign  state  the  account  of  his 
ancillary  administration,  ib, 

87.  If  an  executor  receives  money  for  land 
sold  by  him,  to  which  the  testator's  title  proves 
defective,  he  must  nevertheless  be  charged  with 
the  money,  unless  he  can  show  himself  to  be 
under  a  legal  obligation  to  refund,  ib. 

88.  On  the  construction  given  to  the  statute 
5  Geo.  2,  c.  7,  in  South  Carolina,  lands  and 
personal  chattels  are  equally  liable  for  the  pay- 
ment of  debts,  and  are  assets  in  the  hands  of  the 
personal  representatives  of  the  debtor;  and  if 
the  lands  have  not  been  partitioned,  and  are  not 
in  the  exclusive  possession  of  the  heirs,  they  are 
liable  to  execution  on  a  judgment  against  the 
executor  or  administrator.  Jones  v.  nightman, 
2  Hill,  S.  C.  579. 

89.  Property  collected  by  an  executor  is 
held  as  assets,  and  he  is  liable  to  any  party 
having  a  good  title  to  such  assets.  De  Valangin 
V.  Duffy,  14  Pet.  282.  So  if  a  factor  sells  goods 
of  his  principal  in  his  own  name,  and  dies  be- 
fore receiving  the  money,  the  factor's  adminis- 
trator is  liable  (receiving  the  assets^  personally 
to  the  principal,  ib.  But  the  debtor  paying  such 
money,  bona  fide,  to  the  factor's  administrator  is 
discharged,  tlf. 

90.  Where  slwves  were  devised  to  an  execu- 
trix, but  she  died  before  making  any  express  or 
implied  acceptance  of  the  devise,  and  an  admin- 
istrator de  bonis  non  was  appointed,  who  took 
possession  of  the  slaves,  they  still  remaining  in 
specie^  it  was  held,  that  the  slaves  were  assets  in 


the  hands  of  the  administrator.     Floyd  v.  Breek 
enridge,  4  Bibb,  14. 

91.  Moneys  arising  from  the  sale  of  real  prop- 
erty in  another  state,  on  an  order  of  a  court  of 
probate  there,  are  not  assets  in  the  hands  of  an 
executor  in  New  York,  and  cannot  be  so  averred 
in  a  replication  to  a  plea  of  pleme  administravit. 
Peek  V.  Mead,  2  Wend.  470. 

92.  A  lease  for  years  is  assets  in  the  hands  of 
the  administrators,  and  may  be  assigned  by  one 
of  two  administrators,  so  as  to  bind  the  other. 
Letois  V.  Ringo,  3  A.  K.  Marsh.  247. 

93.  A  bond  payable  to  an  administrator,  as 
such,  is  assets  in  the  hands  of  an  administrator 
de  bonis  non.    King  v.  Green,  2  Stew.  133. 

94.  Stock,  held  oy  a  trustee,  is  not  assets  in 
the  hands  of  his  administrators  or  assignees.  U 
States  V.  CutU,  1  Sumner,  133. 

95.  Where  an  intestate's  effects  are  sold  under 
an  execution  by  a  sheriff,  who  afler  satisfying 
the  debts,  &c.,  has  a  surplus  in  his  hands,  for 
which  the  administrator  gives  a  receipt,  but 
never  actually  receives  the  money;  held,  that 
in  whatever  manner  such  surplus  may  have 
been  applied,  the  administrator  must  account  for 
it ;  and  unless  he  does,  his  security  will  be  liable 
on  his  administration  bond.  Chouteau  v.  Hill,  3 
Mis.  177. 

96.  An  administrator  is  not  responsible  for  a 
debt,  lost  by  mistake,  where  he  acts  in  good  faith 
and  under  the  advice  of  counsel.  King  v.  Mor- 
rison,  1  Pennsyl.  188. 

97.  The  administrator  is  entitled  to  receive 
money,  arising  from  the  sale  of  the  testator's  real 
and  personal  estate,  directed  to  be  sold  and  di- 
vided  among  the  testator's  children,  in  preference 
to  the  judgment  creditor  of  one  of  the  children. 
^Uison  V.  WUson,  13  S.  &  R.  330. 

98.  Where  an  executor  compromises  a  debt 
for  the  benefit  of  an  estate,  he  is  not  chargeable 
with  such  debt.  Pusey  v.  Clemsini,  9  S.  Ac  R. 
204. 

99.  If  an  administrator  know  of  the  existence 
of  notes  of  hand  belonging  to  the  estate  of  the 
intestate,  deposited  in  the  hands  of  a  stranfer, 
and  do  not  cause  them  to  be  inventoried  wiUiin 
the  time  prescribed  by  statute,  it  is  a  breach  of 
the  administration  bond.  Potter  v.  Titcomb^  1 
Fairf.  53. 

100.  It  is  the  duty  of  an  administrator  to  cause 
notes  belonging  to  the  estate  of  his  intestate  to 
be  inventoried  within  the  time  prescribed  by  the 
statute,  though  he  himself  was  the  promisor  in 
the  notes  —  even  though  he  deny,  or  does  not 
admit,  them  to  be  due.  ib. 

101.  Whether  an  administrator,  who  is  also 
an  heir  at  law,  is  chargeable  as  administrator  for 
the  rents  of  real  estate  in  his  own  occupancy, 
without  some  contract  express  or  implied, — 
qutere.     Heaid  v.  Heald,  5  Greenl.  387. 

102.  A  father  conveyed  his  farm  to  his  son, 
reserving  a  life  estate  to  himself;  and  taking 
from  the  son  a  bond  to  pay  all  his  father's  debts, 
support  him  during  his  life,  furnish  him  with  a 
horse,  oxen  and  raxming  tools,  to  use  at  his 
pleasure ;  to  deliver  and  account  for  to  the 
father,  on  demand,  certain  enumerated  neat 
cattle  and  sheep  belonging  to  the  father,  or 
others  as  ffood  as  those.  The  son  thenceforth 
had  the  chief  management  of  the  farm  and 
property  for  about  three  years,  when  the  father 
died ;  soon  afler  which  the  son  sold  the  stock 
as  his  own.  Hereupon  it  was  held,  that  if  the 
son  was  attorney  to  the  father,  his  authority  was 
not  coupled  with  an  interest;  or,  if  it  was,  yet 
by  its  terms  it  was  to  be  executed  only  in  hie 
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iifb-time ;  and  in  either  case  it  ceased  at  the 
death  of  the  father :  that  placing  the  property 
thus  under  the  apparent  ownership  of  the  son, 
did  not  estop  the  father  or  his  representatiyes 
from  showing  the  true  nature  of  the  authority : 
and  that  as  no  title  passed  to  the  son's  vendee, 
the  administrator  of  the  father  might  lawfully 
take  the  stock  into  his  own  possession,  to  be  acl- 
ministered  with  the  other  assets.  Staples  v.  Brad' 
hury,  8  Greenl.  181. 

103.  If  a  testator,  after  the  making  of  his 
will,  takes  a  bond  and  mortgage,  and  enters  for 
condition  broken,  but  dies  before  foreclosure, 
the  heirs  at  law  are  not  entitled  to  the  mortgaged 
premises  as  real  estate  purchased  subsequently 
to  the  making  of  the  will,  but  the  debt  goes  to 
the  executor  as  personal  estate,  and  he  may 
collect  it,  or  may  assign  it  together  with  the 
mortgage.     Fay  v.  Cheney,  14  Pick.  399. 

104.  A  haying  a  demand  against  B,  assigned 
it  to  C  in  trust  to  pay  the  expenses,  then  a 
debt  to  C  in  full,  and  to  apply  the  balance  m  pay- 
ment of  all  the  other  debts  of  A,  and  the  residue, 
if  any,  as  A  should  direct.  After  A's  death,  B 
was  appointed  his  administrator,  and  neglected 
to  inventory  the  demand  so  assigned  to  C.  The 
estate  was  represented  insolvent.  It  was  held, 
in  an  action  against  B,  on  his  bond,  for  such 
neglect,  that  it  was  his  duty  to  inventory,  if  not 
the  entire  debt  due  from  him  to  A,  at  least  the 
residuary  interest  of  A,  under  the  assignment, 
of  which  B  had  notice.  Williams  v.  Morehouse, 
9  Conn.  470. 

105.  A  dividend  of  tolls  collected  by  a  turn- 
pike company,  before  the  death  of  a  stockholder, 
IB  personal  estate  in  the  hands  of  his  executor. 
WeUes  V.  CowUs,  4  Conn.  182.  So,  also,  are 
damages,  assessed  by  a  county  court,  in  favor  of 
the  owner  of  land  through  which  a  highway 
had  been  laid  out  during  the  owner's  life- time, 
but  which  were  not  payable  until  a  future  day, 
which  came  after  the  owner's  death,  ib. 

106.  Negotiable  notes  are  effects  of  the  de- 
ceased, in  the  hands  of  the  administrator,  within 
the  jurisdiction  of  the  probate  court,  within 
which  the  maker  lived,  at  the  time  of  his  cred- 
itor's death,  and  a  discharge  executed  by  such 
administrator  is  valid.  Stocum  v.  Sanford,  2 
Conn.  533. 

107.  Where  the  real  and  personal  estate  to- 
grether  are  sufficient  to  pay  debts,  and  leave  a 
surplus,  the  administrator  is  not  liable  for  sup- 
plying the  wants  of  the  .children  out  of  the  per- 
sonal estate,  though  it  is  not  alone  sufficient  to 
satisfy  the  debts.     Billington's  Estate,  3  Rawle, 

106.  An  executrix  having  a  right  to  the  pos- 
session of  an  estate  for  life  or  widowhood,  pur- 
chased slaves  with  the  mesne  profits ;  and  they 
were  held  to  be 'her  own  property  and  not  that 
of  the  estate,  notwithstanding  her  declarations 
that  they  were  purchased  for  the  estate.  Lyles 
V.  SimSj  Harper,  42. 

109.  A  bond  given  by  an  executor  to  the 
judge  of  probate,  to  pay  debts  and  legacies,  is 
an  admission  of  assets  which  the  executor  is 
estopped  to  deny.  Stebbiits  v.  Smith,  4  Pick. 
97. 

110.  Where  an  administrator  retained  a  part 
of  the  personal  estate  of  the  deceased,  at  the 
appraised  value,  and  sold  a  part  for  the  benefit 
of  the  estate,  and  a  part  as  his  own  property ; 
it  was  held,  that  he  must  account  for  the  increase 
of  the  slaves,  and  for  the  use,  labor,  and  hire,  of 
all  slaves  r«»tained  or  hired  by  him;  that  he 
mufet  account  for  a  slave  which  had  run  away. 


at  its  appraised  value,  unless  he  used  all  reason  • 
able  endeavors  to  re^in  possession  of  the  slirve ; 
that  he  was  to  be  allowed  for  money  expended 
in  clothing  and  maintaining  such  of  the  slaves 
as  were  unable  to  work,  and  in  bringing  up, 
clothing,  &c.,  the  increase  of  the  slaves,  so  long 
as  they  continued  a  charge ;  that  he  was  to  be 
allowed  for  all  debts  paid,  for  his  commissions, 
and  all  legal  costs ;  that  he  was  to  be  charged 
with  the  amount  of  the  inventory,  with  the  sum 

fained  on  the  sales  of  the  property,  and  with  the 
ebts  received.     Hall  v.   Griffith,  2  Har.  &.  J. 
483. 

111.  An  executor  pro  forma  is  accountable 
only  for  the  surplus  remaining,  after  payment 
of  debts.  De  Sobry  v.  De  Laistre,  2  Har.  db  J. 
191.  • 

112.  Bonds  executed  to  an  administrator  in 
his  fiducial  character,  in  consideration  of  assets 
sold  by  him,  are  not  assets  in  the  hands  of  an 
administrator  de  bonis  rum,  —  not  being  things 
left  in  svecu  by  the  intestate.  Saffran  v.  iCen- 
nedy,  7  J.  J.  Marsh.  188. 

113.  If  an  administrator  marries  the  next  of 
kin  of  his  intestate,  and  upon  the  death  of  his 
wife,  administers  upon  her  estate,  her  distribu- 
tive share  becomes  his  property.  Dozier  v. 
Sanderlin,  1  Dev.  &.  Bat.  246. 

114.  An  administrator,  in  the  execution  of 
an  order  for  the  sale  of  his  intestate's  estate, 
took  a  bond  with  one  surety  for  $72,  which  not 
being  paid,  he  did  not  sue  until  one  term  of 
court  after  the  day  of  payment  had  passed ;  and 
upon  obtaining  judgment,  and  issuing  a  jS. /a., 
did  not  obtain  the  money.  Held,  that  the  ad- 
ministrator was  not  liable  for  the  amount,  or 
chargeable  with  negligence.  Gyvmn  v.  Dorsey, 
4  Gill  db  Johns.  453. 

115.  An  assignment  taken  by  an  administra- 
tor of  a  mortgage  of  his  intestate  is  presumed  to 
enure  to  the  estate ;  and  one  claiming  under  it 
as  enuring  to  the  administrator  individually, 
must  rebut  the  presumption — as  by  showing 
that  administrator  purchased  with  his  own  funds ; 
or  he  must  show  himself  ignorant  of  any  cir- 
cumstances raising  the  presumption.  Clapp  v. 
Beardsley,  1  Verm.  167. 

116.  Money  recovered  upon  an  appeal  bond, 
given  to  the  obligees  as  executors,  on  an  appeal 
from  a  judgment  obtained  by  them  in  that  char- 
acter, will  be  assets  in  their  hands.  Sasscer  v. 
Walker,  5  Gill  &,  Johns.  102. 

117.  Where,  by  the  lease  of  a  brick-yard, 
there  was  reserved  as  rent  a  certain  sum  upon 
every  thousand  of  bricks  manufactured  by  the 
lessee,  with  a  covenant  for  the  manufacture  of  a 
certain  number  at  the  least  each  year,  and  a 
proviso  was  inserted  that  the  lessor  might  **  at 
his  option,  from  time  to  time,  as  the  bricks  should 
be  manufactured,  take  to  himself,  and  appro- 
priate to  his  own  use,  at  the  fair  market-price  at 
the  kiln,  such  quantity  of  bricks  as  should  be 
fully  equivalent  to  the  sum"  the  lessee  had 
stipulated  to  pay ;  held,  that  the  lessor  had  no 
property  in  the  bricks  till  he  made  his  election 
and  took  possession,  and  that  his  right  of  elec- 
tion ceased  with  the  death  of  the  lessee,  and 
that  all  the  bricks  then  on  hand  became  abso- 
lutely assets  in  the  hands  of  the  administrator 
of  the  lessee,  notwithstanding  the  lessor,  after 
the  decease,  took  bricks  for  the  payment  of  rent. 
Wait,  Appellant,  7  Pick.  100. 

118.  Arrears  of  interest,  due  a  widow  for  her 
thirds,  belong  to  her  administrators,  not  her 
next  of  kin.  Edwards  v.  Hoopes,  2  Whart. 
420.    - 
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119.  If  an  administrator  sends  wine  belonging 
to  the-  estate  abroad  on  speculation,  and  loses, 
he  is  accountable  for  tlie  loss.  CaUagkan  v. 
Hill,  1  S.  &.  R.  241.  He  is  also  liable  for  the 
interest  and  costs  of  debt,  which  he  refused  to 
pay  while  assets  were  in  his  hands,  ib.  His 
commissions  are  to  be  deducted  from  the  bal- 
ance before  interest  is  computed,  ib.  He  is 
not  chargeable  with  interest  on  furniture  left  in 
the  hands  of  the  widow,  and  he  is  allowed  in> 
terest  on  his  advances,  t^. 

120.  An  outstanding  debt,  due  the  testator  or 
intestate,  is  not  assets  in  the  hands  of  his  exec- 
utor or  administrator,  where  there  has  not  been 

gross  negligence,  or  the  delay  in  collecting  them 
as  not  been  collusive,  fraudulent,  or  unreason- 
able.    Ru^gles  y.  Sherman,,  14  Johns.  446.  • 

121.  It  IS  a  general  rule,  that  if  a  creditor  ap- 
point his  debtor  his  executor,  and  the  debtor 
accepts  the  trust,  this  extinguishes  the  debt,  un- 
less it  appear  from  the  whole  will  that  the  testa- 
tor did  not  BO  intend.  Marvin  y.  Stone,  2  Cow. 
781.  And  such  an  appointment  is  considered 
as  a  specific  bequest  to  the  debtor,  of  the  debt, 
and  as  such  takes  preference  of  general  lega- 
cies, ib.  But  a  qualification,  as  universal  as 
the  rule,  is,  that  when  there  is  a  deficiency  of 
assets  to  pay  debts,  the  debt  due  from  the  exec- 
utor is  not  discharged,  but  is  considered  as 
money  in  the  hands  of  the  executor,  ib. 

122.  Appointing  bond  debtors,  the  principal 
and  surety,  as  executors  of  a  will,  releases  them 
from  the  debt,  and  the  amount  thereby  became 
assets  in  the  executors'  hands.  Eickdberger  v. 
MorriM,  6  Watts,  42. 

123.  Where  the  obligor  in  a  bond  becomes 
administrator  of  the  obligee,  the  bond  is  forever 
suspended,  and  the  debt  becomes  assets  in  the 
hands  of  the  debtor  as  administrator.  Bigeloxo 
y.  Bigelow,  4  Ham.  138. 

124.  Where  a  creditor  is  appointed  adminis- 
trator to  his  debtor,  and  dies  without  receiving 
assets,  it  is  not  to  be  assumed  that  the  debt  was 
paid,  nor  is  it  extinguished.  Hall  v.  Pratt,  5  Ham. 
72.  Miter,  when  the  debtor  is  appointed  admin- 
istrator of  the  creditor,  in  which  case  the  debt 
mimediately  becomes  assets  in  his  hands,  ib. 

125.  The  appointment  of  a  debtor  as  executor 
is  not  an  extinguishment  of  the  debt  as  against 
creditors  or  legatees.  Woodr.  7W/man,Coxe,  153 

126.  Where  a  debtor  to  an  estate  is  made  ex- 
ecutor, he  must  pay  the  debt,  if  the  assets  are 
not  sufficient  to  pay  the  debts  and  legacies. 
Gardner  r.  Miller,  19  Johns.  188. 


111.   Interest  in,  and  Authority  over,  Personal 

Estate. 

127.  The  personal  estate  (and  all  contingent 
as  well  as  absolute  interests  therein)  of  a  testa- 
tor or  intestate,  upon  his  decease,  vest  in  his 
executor  or  administrator,  including  his  bonds, 
contracts,  and  choses  in  action,  as  well  as  his 
goods  and  chattels,  and  are  holden  in  outer  droit, 
and  not  as  absolute  property,  until  acquired  by 
an  administration  and  account.  Clapp  v.  Stoutf' 
ton,  10  Pick.  463.    Dawes  v.  Boylston,  9  Mass.  337. 

128.  At  the  instant  of  a  testator's  death,  the 
interest  in  all  the  personal  property  vests  in  the 
executor,  and  it  can  be  devested  only  by  opera- 
tion of  law  or  some  act  of  his  own.  Johns  v. 
Johns,  1  M'Cord,  132.  Seabrook  y.  WUliams,  3 
M'Cord,  371. 

129.  The  personal  estate  of  the  deceased  is 
wholly  under  the  control  of  the  administrator; 


the  heirs  cannot  interfere  with  his  disposal  of  it, 
unless  there  be  collusion.  Sneed  y*  Hooper^ 
Cooke,  200. 

130.  After  the  death  of  the  deceased,  his  per- 
sonal property  may  be  considered  in  abeyance 
till  administration  granted,  and  is  then  vested 
in  the  administrator  by  relation  to  the  time  of 
the  death.    Jewett  v.  Smith,  12  Mass.  309. 

131.  An  administrator,  in  Massachusetts,  has 
all  the  power  over  the  goods  of  the  deceased 
which  are  possessed  by  an  administrator  at  com- 
mon law ;  and  he  must  administer  all  the  goods, 
chattels,  rights,  and  credits,  which  are  within 
the  state.     Goodwin  v.  Jones,  3  Mass.  514. 

132.  An  executor  may,  ex  officio,  administer 
on  any  undevised  personal  estate  of  his  testator, 
and  need  not  procure  letters  of  administration 
for  that  purpose.  Hays  v.  Jackson,  6  Mass. 
149. 

133.  Executors  and  administrators  can  sell  or 
distribute  the  personal  estate,  and  pass  a  good 
title ;  and  creditors  must  look  to  the  responsibil- 
ity of  such  executors  and  administrators.     Over 
Jield  V.  Bullitt,  1  Mis.  749. 

134.  An  order  of  sale  of  the  ordinary  is  not 
necessary,  in  South  Carolina,  to  give  validity  to 
a  sale  of  the  personal  estate  of  an  intestate  oy 
the  administrator.  Harth  v.  HeddUstone,  2  Bay, 
321. 

135.  An  election,  merely,  by  an  administra- 
tor, to  take  a  specific  chattel  belon|ring  to  the 
estate  of  the  deceased,  will  not,  without  pay- 
ment of  its  value,  vest  the  title  in  the  adminis- 
trator individually.  Mitcherson  v.  Mercer,  6  J. 
J.  Marsh.  381. 

136.  Where  a  note  was  made  payable  to  E. 
R.,  administrator,  and  M.  B.,  administratrix,  of 
J.  B.,  it  was  held,  that  £.  R.  alone  could  not 
assign  such  note.  Sanders  v.  Blain,  6  J.  J. 
Marsh.  446. 

137.  Letters  testamentary  give  to  the  execu- 
tor no  authority  to  sue  for  the  personal  estate  of 
the  testator,  out  of  the  jurisdiction  of  the  power 
by  which  the  letters  were  granted.  Doe  y. 
M'Farland,  9  Cranch,  151.  Kerr  y.  Moon,  9 
Wheat.  566. 

138.  The  sale  of  a  slave,  by  an  administrator, 
for  a  debt  due  by  himself  to  the  purchaser, 
where  the  sale  is  not  necessary  for  the  payment 
of  debts,  is  not  void  unless  the  purchaser  were 
guilty  of  fraud  on  the  estate  in  making  the  pur- 
chase.    Ward  V.  Lewis,  3  J.  J.  Marsh.  505. 

139.  An  administrator  has  a  right  to  retain  as- 
sets of  his  intestate,  for  a  debt  due  himself,  as 
against  other  debts  of  the  same  dignity.  Buck' 
ner  v.  Morris,  2  J.  J.  Marsh.  121. 

140.  An  administrator,  against  whom,  in  his 
individual  capacity,  a  judgment  has  been  ren- 
dered, as  surety  on  a  note  to  the  common- 
wealth's bank,  on  which  his  intestate  was  prin 
cipal,  is  not  guilty  of  a  devastavit  in  applying 
the  assets  of  uie  intestate  in  satisfaction  of  the 
same,  such  note  being  entitled  by  law  to  pri- 
ority of  payment.  Rowland  v.  Cocke,  2  J.  J. 
Marsh.  -79. 

141.  An  administrator  in  another  state  may 
seize  a  slave  here  without  being  appointed  ad- 
ministrator here.  CommonweaUh  v.  Griffith,  2 
Pick.  11. 

142.  Administrator,  in  Vermont,  need  not  have 
authority  from  probate  to  submit  a  claim  con- 
cerning the  personalty  to  arbitrators.  Didttn^ 
son  V.  Dutcher,  Brayt.  104. 

143.  Where  a  sale  is  made  under  the  author- 
ity of  court,  upon  credit,  the  purchase  money  to 
be  on  interest  until  the  expiration  of  the  tem 


EXECUTORS    AND    ADMINISTRATORS. 


807 


of  credit,  it  ib  not  improper  in  the  administrator 
to  receive  the  money  aAer  the  sale,  before  the 
expiration  of  the  credit,  and  thus  stop  the  in- 
terest. €h»ynti  V.  Dorseyj  4  Gill  Sl  Johns. 
453. 

144.  Where  one  of  two  executors  is  also  a 
legatee  of  the  testator,  the  fact  of  his  haying 
held  the  goods  in  his  own  possession,  and  exer- 
cised acts  of  ownership  over  them,  is  evidence 
that  he  took  them  as  legatee.  Palmer  v.  Kemp, 
2  A.  K.  Marsh.  355. 

145.  In  general,  an  administrator  has  no  pow* 
er  to  charge  the  effects  of  his  intestate  by  cove- 
nants originating  with  himself.  Bertrand  v. 
Morrison,  Breese,  175. 

146.  An  executor  or  administrator  is  bound  to 
dispose  of  the  personal  estate  in  a  reasonable 
time ;  and,  if  he  fail  in  his  duty  in  this  respect, 
he  may  be  held  to  account  for  its  value  as  stated 
in  the  inventory.  Grisvoold  v.  Ckandier,  5  N. 
Hamp.  492. 

147.  Executors  and  administrators  are  not  at 
liberty  to  furnish  articles  of  mourning,  to  any  of 
the  family,  at  the  expense  of  the  estate,  ih. 


IV.  Interest  in,  and  Authority  over,  Real  Estate. 

148.  An  executor  who  is  residuary  devisee, 
and  gives  bond  for  the  payment  of  debts  and 
legacies,  becomes  absolute  owner  of  the  real  es- 
tate devised,  and  may  sell  it.  Clarke  v.  Tufts,  5 
Pick.  337. 

149.  A  devise  to  executors,  eo  nomine,  to  hold 
real  estate  for  a  time  certain,  vests  the  estate  in 
the  executors  before  they  take  out  letters  testa- 
mentary.   Judson  V.  Gihons^  5  Wend.  224. 

150.  Where  ^^  executors  have  powers  to  sell 
by  a  will  in  case  the  devisee  does  not  wish  to  re- 
tain the  property  devised,  one  executor  cannot 
make  a  conveyance  against  the  consent  of  the 
devisee    Kling  v.  Hammer,  2  Pennsyl.  349. 

151.  An  executor  or  administrator  has  no  in- 
terest in  the  real  estate  of  deceased ;  he  cannot 
intermeddle  therewith,  or  enter  thereupon,  un- 
less he  is  licensed  to  sell  the  same,  upon  the  de- 
ficiency of  personal  assets,  for  the  payment  of 
debts,  or  holds  it  as  mortgagee.  Diinkwater  v. 
Drinkwaier,  4  Mass.  354.  Henshaw  v.  Blood,  1 
ib.  35.  GUfson  v.  Farley,  16  ib.  280.  Steams  v. 
Steams,  1  Pick.  157. 

152.  An  administrator  cannot  maintain  an  ac- 
tion to  recover  seisin  or  possession  of  real  estate. 
He  cannot  count  on  the  seizin  of  his  intestate  by 
virtue  of  his  administration,  nor  on  his  own 
seizin,  for  his  entry  will  be  tortious;  neither 
can  he  defend  in  any  real  action  brought  against 
him  by  any  one  claiming  as  purchaser  from  the 
intestate,  whether  the  purchase  be  bona  fide, 
or  fraudulent  as  to  creditors.  Drinktoater  v. 
Drinkwaier,  4  Mass.  354.  And  m^e  Dean  v.  Dean, 
3  ib.  258.  WUlard  v.  Jfason,  5  ib.  240.  Hatha, 
way  T.  ValenHne,  14  ib.  500.  But  where  an  ex- 
ecutor or  administrator,  having  levied  an  execu- 
tion on  the  lands  of  his  debtor,  to  recover  a  debt 
due  the  estate,  is  afterwards  disseised,  he  may 
recover  the  lands,  declaring  on  his  own  seizin  in 
the  capacity  in  which  he  has  obtained  his  judg- 
ment.    Wiilard  v.  AVwon,  5  Mass.  240.    Boylston 

V.  Carver,  4  ib.  598. 

153.  An  administrator  of  an  insolvent  estate  is 
not  so  interested  in  lands  held  by  his  intestate  in 
common,  within  the  meaning  of  the  Massachu- 
setts statute  of  March  11, 1784,  as  to  sustain  a 
petition  of  partition,  ^ason  v.  WiUard,  2  ib. 
478. 


154.  Although  an  administrator,  in  Massachu- 
setts, has  no  right  to  enter  upon  and  occupy  real 
estate  of  his  intestate  against  the  will  of  the  heirs, 
yet  he  may  do  so  with  their  consent,  which  may 
be  implied  \  and  in  that  event,  he  must  account 
fbr  the  rents  as  may  be  agreed  by  the  parties, 
or  determined  by  commissioners,  pursuant  to 
statute  1789,  c.  H.  Steams  v.  Steams,  1  Pick.  157 
Gibson  v.  Farley,  16  Mass.  280. 

155.  Where  a  testator  directed  that  his  execu- 
tors  should  sell  his  lands,  it  was  held,  that  a  sale 
by  one  was  void  unless  it  appeared  that  the  other 
was  dead,  or  refused  to  qualify  himself.  John' 
ston  V.  Thompson,  5  Call,  248.  Contra,  Wood  v 
Sparks,  ]  Dev.  4k  Bat.  389. 

156.  A  surviving  executor  is  authorised  to  sell 


lands. directed  to  be  sold  by  the  will,  no  other 
person  being  a 
1  Yeates,  4&. 


person  being  appointed 


na  by  i 
to  sell. 


White  v.  Taylor, 


157.  Under  a  devise  empowering  three  execu- 
tors to  sell  lands,  if  two  of  them  refuse  to  act, 
the  third  may  sell  the  lands.  Zebach  v.  Smith,  3 
Binn.  69. 

158.  Two  executors  being  appointed,  and  one 
qualified,  that  one   may   convey  the  lands  of 
the   testator,   left  to   be    sold  at  the  executor's 
discretion.     Chanel  v.  VUleponteaux,  3  M'Cord, 
29.     Taylor  v.  Galloway,  1  Ham.  232.     Sharp  v 
PraU,  15  Wend.  610. 

159.  Where  two  executors  were  authorized  by 
a  will  to  sell  and  convey  lands,  and  one  of  them 
relinquished  the  trust  afler  letters  gpranted,  and 
then  sold  and  conveyed,  the  conveyance  was 
held  good.  Digges  v.  Jarman,  4  Har.  &  M*Hen. 
485. 

160.  An  executor,  authorized  by  will  to  sell 
lands,  cannot  make  an  attorney  to  convey.  Black 
V.  Ertein,  Harper,  411. 

161.  A  power  to  two  executors,  to  sell  and  dis- 
pose of  an  estate  in  such  way  and  manner  as 
they  shall  judge  most  beneficial  to  the  legatees, 
will  not  ffive  one  of  them  alone  a  power  to  sell, 
nor  will  it  authorize  one,  or  both,  to  enter  upon 
and  occupy  the  estate.  Bull  v.  Bull,  3  Day, 
384. 

162.  Where  executors  were  directed  by  the 
will  to  sell  land,  and  appropriate,  dtc.,  they  have 
no  interest  in  the  land  itself;  and  until  they  ex- 
ercise their  power,  it  descends  to  the  heirs.  Ha^' 
kell  V.  House,  Const.  Rep.  106. 

163.  A  power  in  a  will  to  sell  land  does  not 
authorize  an  exchange  or  barter  of  lands,  but  a 
sale  for  money  only.  Taylor  v.  GaUotoay,  1 
Ham.  232. 

164.  Lfand  in  Ohio  cannot  be  sold  by  an  ad. 
ministrator  in  Connecticut,  under  an  order  of  the 
orphans'  court  there,  although  the  proprietor 
lived  and  died  Uiere.  Jfowler  v.  Coit,  1  Ham. 
519. 

165.  Where  a  will,  proved  and  admitted  to 
record  in  another  state,  but  not  proved  or  re- 
corded in  Kentucky,  authorized  the  executors,  or 
a  majority  of  them,  to  sell  and  convey  land,  it  was 
held,  that  a  deed  made  by  less  than  a  majority 
would  not  pass  the  title,  although,  by  Kentucky 
statute,  the  sale  or  conveyance  of  land,  devised 
to  be  sold  by  executors,  might  be  made  by  such 
of  them  as  should  undertake  the  execution  of  the 
will.     Carmichad  v.  Elmendorf,  4  Bibb,  481. 

166.  An  administrator  has  no  control  over  the 
real  estate  of  the  intestate,  and  no  right  to  sell 
it,  except  under  an  order  of  the  surrogate,  for 
the  payment  of  debts,  if  the  personal  estate  is  in- 
sufficient ;  and  any  contract  which  the  adminis- 
trator may  make  befi>re  such  order,  to  sell  the 
land  upon  obtaining  such  order,  is  not  valid; 
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and  though,  after  making  such  contract,  he  ^ts 
an  order  to  sell  from  the  surrogate,  it  will  not 
enure  to  the  benefit  of  the  person  to  whom  he 
contracted  to  sell.  Overseers  of  BridgetDOter  ▼. 
Overseers  of  Brookfield^  3  Cow.  299. 

167.  An  administrator  cannot  make  any  con. 
tract  for  the  sale  of  the  lands  of  his  intestate. 
Perry  v.  Brovm^  1  Bailej,  45. 

168.  Where  testator  directs  his  executors  to 
sell  lands,  and  they  renounce,  and  administration 
is  granted,  cum  testamento  annexo^  the  adminis- 
trators are  not  authorized  to  sell.  Denn^  ex  dem, 
M  Donaldy  v.  King,  Coxe,  432. 

169.  Where  an  executor  or  administrator,  act- 
'  ing  under  a  license  from  the  judge  of  probate, 

authorizing  him  to  sell  so  much  of  the  real  estate 
as  will  raise  a  certain  sum,  sells  and  conveys  an 
entire  tract  of  land,  for  an  entire  sum  of  money, 
exceeding  in  amount  the  sum  he  is  authorized 
to  raise,  the  sale  is  yoid.  Adorns  y.  Morrison,  4 
N.  Hamp.  166. 

170.  Where  an  administrator  was  licensed  to 
sell  real  estate  of  the  intestate  for  the  payment 
of  his  debts,  to  the  amount  of  $640,  and  he  sold 
the  whole,  consisting  of  seyeral  parcels,  for 
$953,33,  it  was  held,  that  the  sale  was  wholly 
yoid,  although  such  real  estate  was  under  a 
mortgage.     LUchfieid  y.  Cvdworth,  15  Pick.  23. 

171.  A  license  from  a  judge  of  probate  to  an 
administrator,  to  sell  land  of  his  intestate,  need 
not  specify  the  particular  land  to  be  sold.  Kings- 
bury y.  wad,  3  N.  Hamp.  30. 

172.  An  executor  licensed  to  sell  real  estate 
must  take  the  oath  required  by  statute  before  he 
fixes  on  the  time  and  place  of  sale,  not  merely 
before  he  giyes  a  deed  to  the  purchaser.  Parker 
y.  J^Uhols,  7  Pick.  111. 

173.  A  license  to  an  administrator  to  sell  real 
estate,  to  pay  a  debt  barred  by  the  statute  of  lim- 
itations respecting  executors  and  administrators, 
is  yoid.  Heath  y.  H^elU,  5  ib.  140.  An  adminis- 
trator is  bound  to  plead  the  special  statute  bar 
of  four  years '  in  an  action  for  a  debt  barred 
thereby,  ib. 

174.  Under  the  New  Hampshire  statute  of  July 
2,  1822,  upon  an  application  by  the  executor  or 
administrator  of  an  intestate  estate,  for  license  to 
sell  real  estate  for  the  payment  of  debts,  there 
must  be  an  order  of  notice,  and  such  order  of  no- 
tice is  necessary  although  the  application  is 
made  by  the  mother  of  minor  heirs  for  whom  no 
guardians  haye  been  appointed,  and  although  the 
estate  is  supposed  to  be  insolyent.  French  y. 
Hoyt,  6  N.  Hamp.  370. 

175.  Where  a  sale  of  land,  made  by  executors 
under  a  will,  was  for  the  benefit  of  one  of  the 
executors,  it  was  held,  that  the  sale  was  void. 
Sin/f slack  y.  Harding,  4  Har.  &  J.  186. 

176.  Executors  and  administrators^  where  they 
sell  and  give  deeds  of  land  in  their  official  char- 
acter, pursuant  to  an  order  of  probate  or  of  the 
legislature,  are  not  within  either  the  letter  or  the 
reason  of  the  Connecticut  statute,  in  rela- 
tion to  the  conveyance  of  lands  of  which  the 
grantor  is  disseized.  Barney  y.  CuttUr,  1  Root, 
480. 

177.  An  administratrix,  haying  obtained  license 
to  sell  the  real  estate  of  her  intestate,  whose  es- 
tate had  been  represented  as  insolvent,  employed 
an  agent  to  sell  the  estate  at  auction.  The  lands 
were  sold  for  less  than  their  value,  and  the  agent 
had  become  interested  in  the  purchase  of  them. 
It  was  held,  that  unless  the  administratrix  called 
her  agent  to  an  account,  she  would  be  considered 
as  conniving  with  him,  and  would  be  chargeable, 
in  the  settlement  of  the  account  of  her  adminis- 


tration, with  the  full  value  of  the  land.     CurrUr 
v.  Green,  2  N.  Hamp.  225. 

178.  An  executor,  purchasing  the  land  of  his 
testator,  takes  it  subject  to  all  claims  prior  to  such 
sale  ;  and  the  creditors  of  the  testator  may  take 
it  in  execution,  though  the  heirs  have  ratified  the 
purchase  :  such  sale  is  voidable,  not  void ;  bat 
it  will  not  be  protected  by  the  act  of  April  4, 
1797,  limiting  the  lien  of  debts  in  land  in  the 
hands  of  a  bona  fide  purchaser.  Bruch  v.  Lantz^ 
2  Rawle,  392. 

179.  A  decree  of  a  court  of  probate,  ordering  a 
sale  of  lands,  was  set  aside,  on  appeal,  after  the 
sale  had  been  made.  A  subsequent  order  was 
obtained,  and  it  was  held,  on  aj^al,  to  be  no  ob- 
jection to  it,  that  the  estate  had  been  sold  under  the 
first  order,  and  the  avails  paid  over  to  the  credit 
ors  ;  for,  admitting  that  there  were  no  debts  due 
to  former  creditors,  and  that  the  money  paid  then 
could  not  be  recovered  back,  it  would  follow  that 
the  administrator  would  become  a  creditor,  and 
that  the  land  ought  to  be  sold  to  pay  him. 
Wheeler  v.  Wheeler,  1  Conn.  51. 

180.  An  administrator  of  an  insolyent  estate, 
having  obtained  license,  sold  the  real  estate  of 
his  intestate,  and  duly  accounted  in  the  probate 
court  for  the  proceeds  of  sale.  Afterwards,  it 
appearing  that  he  had  neglected  to  file  a  bond  in 
the  probate  office  prior  to  the  sale,  pursuant  to 
statute  of  Maine,  c.  476,  whereby  the  sale  was 
yoid,  he  was  permitted  in  anoUier  account  to 
charge  back  the  amount  of  the  former  sale,  and 
to  have  a  new  license  to  sell.  Moody  v.  Moody^ 
2  Fairf.  247. 

181.  Where  two  executors  were  author iied  by 
a  will  to  sell  and  convey  lands,  it  was  held,  that 
they  could  not  convey  to  a  person  to  enable  him 
to  brmg  an  ejectment  for  the  lands,  and  after 
recovery  to  reconve^  the  same  to  the  grantors, 
and  deliver  possession  thereof.  Carrwl  v.  Asr- 
drew,  4  Har.  &,  M'Hen.  485. 

182.  An  administrator,  collecting  the  rents  and 
profits  of  the  intestate's  real  estate,  h  fids  them 
for  the  heirs,  not  for  the  creditors.  M*Coy  t. 
ScoU,  2  Rawle,  222. 

183.  If  administrator,  selling,  by  leave,  lands 
of  his  intestate,  for  security  of*^  the  purchase 
money  take  a  mortgage,  on  foreclosure,  the  title 
of  the  mortgaged  premises'  veste  in  him  in  his 
individual,  not  his  official  capacity,  so  that  his 
subsequent  deeds  convey  his  individual  title,  and 
their  covenanto  bind  him  in  his  individual  capa- 
city ;  and  this,  although  in  such  mortgage  and 
deeds  he  be  described  as  administrator.  Higley 
v.  Smith,  1  Chip.  409. 

184.  Under  the  New  Hampshire  statute  of  July 
2, 1822,  the  title  to  land  which  the  administrator 
has  acquired  by  extent  on  execution,  against  a 
debtor  to  the  estate,  veste  in  the  heirs  of  the  de- 
ceased, and  cannot  be  sold  by  the  administrator 
without  a  license  from  the  judge  .of  probate. 
Foster  v.  Huntington,  B  N.  Hamp.  108. 

185.  £xecutors  cannot  maintein  actions  of 
ejectment  for  lands,  unless  empowered  by  the 
will,  or  the  estate  is  insolyent.  Livingston  t. 
Bird,  2  Root,  438. 

186.  Where  a  covenant  of  seizin  is  broken  in 
the  lifetime  of  the  ancestor,  the  right  of  ac- 
tion goes  to  the  personal  representative^  and  not 
to  the  heir.     Hamilton  v.  Wilson,  4  Johns.  72. 

187.  Real  covenante,  such  as  run  with  the  land 
only,  go  to  the  heir.  ib. 

188.  A  power  to  executors  to  sell  and  dispose 
of  lands,  devised  to  the  children  of  the  testator, 
in  such  way  and  manner  as  they  shoold  judfle 
most  beneficial  to  the  devisees,  is  a  power  to  sdl 
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»Bl7,  and  girea  no  authoritj  to  ]«tse  them ;  and 
the  power  ceases  npon  the  death  of  one  of  the 
deyisees.     Seymour  ▼.  Bull^  3  Day,  388. 

189.  if  an  executor  or  administrator  enters  into 
possession  of  the  real  estate,  and  takes  the  rents 
■nd  profits,  he  is  liable  for  the  same,  in  ease  the 
estate  is  solvent,  to  the  heirs  only,  and  the  judge 
of  probate  cannot  call  him  to  account  for  them. 
Goodrich  ▼.  Thompson^  4  Day,  215. 

190.  An  appeal  was  taken  from  a  decree  of  the 
probate  court,  ordering  a  sale  of  real  estate,  to  a 
certain  amount,  for  the  payment  of  debts,  on  the 
ground  that  a  nortion  of  the  amount  was  for  an 
allowance  to  the  widow.  The  fact  alleged  did 
not,  however,  distinctly  appear ;  but  as  it  ap- 
peared by  a  former  decree  of  probate,,  from 
which  no  appeal  had  been  taken,  that  the  per- 
sonal estate  had  been  duly  administered  upon 
and  applied  to  the  payment  of  debts,  and  that 
the  sum  for  which  the  sale  was  ordered  remained 
due,  the  objection  was  oyerruled.  Wheeler  y. 
Wheeler,  1  Conn.  51 . 

191.  The  court  of  probate  cannot  appoint  any 
other  person  than  the  administrator  to  sell  the 
real  estate,  and  the  expenses  of  such  sale  by  a 
stranger  cannot  be  allowed  against  the  estate. 
Swan  y.  Wheeler,  4  Day,  137. 

192.  An  executor,  who  was  also  an  heir,  re- 
ooyered  possession  of  certain  real  estate  which 
was  mortgaged  to  his  testator,  and  the  heirs, 
after  ascertaining  that  it  was  not  wanted  to 
pay  debts  and  legacies,  agreed  that  the  same 
should  be  sold  wiUiout  license  of  court,  and  re- 
ceived a  distributive  share  of  the  proceeds.  It 
was  held,  that  the  executor  was  not  bound  to 
charge  himself  with  such  proceeds  in  his  ac- 
count.    Ward  v.  Ward,  15  Pick.  511. 

193.  An  administrator,  with  the  will  annexed, 
being  in  possession  of  lands  therein  directed  to 
be  sold,  may  maintain  a  caveat  to  prevent  any 
other  person  from  obtaining  a  patent  for  the 
same.    Archer  v.  Sadlery  2  H.  &  M.  370. 

194.  Where  an  executor  enters  land  in  his 
representative  capacity,  he  cannot  hold  adverse- 
ly to  the  title  of  his  testator ;  whether  he  so  en- 
tered, is  a  question  for  the  jury.  Thompson  v. 
CaldtoeU,  2  M'Cord,  390. 

195.  Where  real  and  personal  estate  was  de- 
Tised  to  the  testator's  wife,  after  discharging  all 
kis  debts,  and,  afler  her  decease,  he  gave  pecu- 
niary legacies  of  the  same  to  relations,  the  resi- 
due of  bis  estate  to  other  relations,  it  was  held, 
the  executors  had  no  power,  under  the  will,  to 
sell  the  real  estate.  Clark  v.  Riddle,  11  S.  db 
R.  311. 

196.  The  interest  of  a  child  in  its  father's  real 
estate  continues  to  be  real  estate  until  it  is  actu- 
ally sold  by  order  of  the  court.  John  Withers's 
Appeal,  14  8.  dk  R.  185. 

197.  Under  the  laws  of  Massachusetts  and 
Connecticut,  the  power  of  an  administrator  to 
sell  the  real  estate  of  his  intestate,  under  an  or- 
der of  the  courts  of  probate,  must  be  exercised 
within  a  reasonable  time  alter  the  death  of  the 
inieatate ;  and  what  is  such  reasonable  time  is  to 
be  fixed  by  analogy  to  the  statute  of  limitations. 
Bieard  v.  WUUanu,  7  Wheat.  59. 

198.  An  administrator  pendente  Ute  may  aiake 
a  deed  in  execution  of  the  contract  of  a  decedent 
for  the  sale  of  lands  proved  according  to  the  act 
of  March  21, 1792.  Park  v.  MarshaU,  4  Watts, 
382. 

199.  A  sale  of  lands  by  executors,  under  a 
power  to  sell  for  the  payment  of  debts,  is  good 
agminst  creditors ;  but  not  if  the  power  is  to  sell 
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for  the  payment  of  legacies.     Haimum  v.  Spear, 
2Dall.2Jn.  * 

200.  It  is  not  necessary  that  an  executor  of  a 
will  made  in  one  state,  devising  to  the  ex«>cutor 
lands  situated  in  another  state,  should  taae  out 
lettera  testamentary  in  the  state  where  the  lands 
lie,  to  enable  him  to  maintain  ejectment  for  the 
lands.  In  such  case,  he  sues  as  devisee.  Doe 
V.  M'Farland,  9  Cranoh,  151. 

201.  A  will,  giving  a  power  to  certain  persons 
named  therein  to  sell  lands  at  their  discretion, 
creates  a  personal  trust,  and,  though  the  same 
persons  may  be  named  executors,  yet,  on  their 
decease,  the  administrator  with  the  will  annexed 
has  no  power  to  execute  the  trust,  nor  can  it  be 
revived.    Broton  v.  Hokeon,  3  A.  K.  Marsh.  380. 

202.  An  order  of  court,  authorizing  an  execu- 
tor or  administrator  to  sell  lands  of  the  deceased, 
made  before,  but  not  executed  until  after,  the 
law  is  repealed,  will  not  support  a  sale^  And 
such  order  remaining  unexecuted  is  not  a  "  suit 
or  prosecution  pending,"  within  the  saving 
clause  of  the  general  repealing  law  of  Ohio  of 
1805.    Ludloui  V.  Wade,  5  Ham.  494. 

203.  A  sale  of  an  intestate's  real  estate,  made 
by  an  administrator,  upon  a  joint  application 
with  ffuardians,  not  to  pay  deMs,  but  to  main- 
tain children  and  improve  the  property,  is  not 
valid.    Ifeweomh  v.  Smith,  5  Ham.  447. 

204.  Where  lands  are  sold  by  executors  or 
administrators,  under  the  Ohio  statute  of  Febru« 
ary  10,  1810,  there  must  be  an  order  of  court  for 
the  sale,  which  order  must  appear  of  record,  or 
the  sale  is  void.  Gqforth  v.  Longworth,  4  Ham. 
129. 

205.  An  order  of  court,  authorising  adminis^ 
trators  to  sell  the  intestate's  real  estate,  except- 
ing that  of  a  specific  character,  cannot  be  given 
in  evidence  to  sustain  a  sale  of  lands  embraced 
in  the  exception  bv  the  terms  of  the  order. 
Ladlovf  V.  Park,  4  Ham.  5. 

206.  An  order  for  the  sale  of  the  intestate's 
real  estate  by  the  administrator  cannot  have  a 
retrospective  effect,  so  as  to  justify  a  sale  made 
prior  to  the  order.  i6. 

207.  An  administrator  may  legally  sell  a  part 
of  the  land  included  in  the  order  of  sale.  Evoing 
V.  Highy.  7  Ham.  (Part  1st)  198. 

208.  Where  real  estate  is  devised  to  execu^ 
tors,  with  power  to  sell  the  same,  and  distribute 
the  proceeds,  if  they  die  without  conveying,  the 
estate  descends  to  the  heirs  at  law,  and  a  con- 
veyance from  them  passes  the  estate.  Jackson 
V.  Potter,  4  Wend.  672. 

209.  Where  a  testator  directed  his  executor, 
in  case  certain  provisions  made  in  his  will  for 
the  support  of  his  widow  should  prove  insufii- 
cient,  to  sell  land  for  that  purpose,  it  was  held, 
that  this  direction  created  a  mere  personal  trust 
in  the  executor,  which  ceased  at  his  death.  Hunt 
V.  Holdon,  2  Mass.  168. 

210.  Under  the  Msasaehusetts  statute  of  1783, 
o.  32,  the  supreme  court  had  discretionary  pow- 
er to  grant  or  refuse  a  license  to  an  executor  or 
administrator,  to  sell  real  estate  for  the  payment 
of  debts,  notwithstanding  a  certificate  of  the 
judge  of  probate  was  produced,  that  tfiere  was 
a  deficiency  of  sasets.  Ex  parte  Allen,  15  Mass. 
58.  And  see  Scott  v.  Hancock,  13  Mass.  162. 
Richmond,  petitioner,  2  Pick.  567.  No  such  cer- 
tificate was  necessary  under  the  provincial  law, 
8  Will.  3,  c.  4,  but  it  could  be  proved  by  parol  -, 
and  therefore  the  insufficiency  of  the  certificate 
was  not  sufficient  to  invalidate  a  license  tD  sell. 
Leaorett  v.  Haeris,  7  Masa.  898. 
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211.  Where  an  administrator  had  demands 
against  the  intestate,  and  had  made  advances  to 
the  estate  out  of  his  own  funds,  but  had  ren- 
dered no  account  till  ailer  the  four  years  had 
elapsed,  the  delay  having  been  occasioned  by  an 
attempt  to  collect  a  debt  abroad,  he  was  licensed 
to  sell  real  estate  upon  his  application  therefor, 
made  soon  after  the  expiration  of  the  four  years, 
the  real  estate  having  remained  without  convey- 
ance or  partition  among  the  heirs.  Riekmond^ 
petitioner^  2  Pick.  567. 

212.  A  license  to  sell  was  refused  where  it  ap- 
peared that  the  only  debt  due  was  secured  by  a 
mortgage,  that  the  mortgagee  was  in  possession, 
that  the  four  years  had  elapsed,  that  there  was 
no  judgment  for  the  debt,  and  that  the  heirs 
offered  to  save  the  administrator  harmless.  Seott 
V.  Hancock,  13  Mass.  162. 

213.  Under  the  Massachusetto  sUtute  of  1783, 
c.  36,  an  administrator  could  not  sell  real  estate 
of  his  intestate  for  anpr  other  purpose  than  the 
payment  of  debts  and  incidental  charges  of  sale, 
exclusive  of  charges  of  administration.  Dean  v. 
Dean,  3  Mass.  258.  Drinkwater  v.  Drinkwater, 
4  Mass.  354.  Under  the  same  statute,  the  judge 
of  probate  having  allowed  all  the  penonal  es- 
tate to  the  widow,  the  charges  of  administra- 
tion-were held  to  be  rightfully  deducted  from 
the  proceeds  of  the  real  estate  sold  for  the 
payment  of  debts.  Braxtr  v.  Dean,  15  Mass. 
183. 

214:  Upon  the  application  for  license  to  sell 
real  estate  for  the  payment  of  debts,  it  is  not 
necessary  that  notice  should  be  given  to  the 
heirs  at  law  of  deceased  to  appear  and  show 
cause,  &c.    RvU»f*s  case,  1  Mass.  240. 

215.  In  Massachusetts,  under  statutes  of  1783, 
c.  32,  and  1788,  c.  66,  relating  to  notices  by  ex- 
ecutors and  administrators  upon  license  to  sell 
real  estate,  notifications  of  the  sale  published 
three  weeks  successively,  pursuant  to  the  order 
of  court,  are  sufficient,  although  neither  of  the 
notices  was  published  30  days  before  the  sale. 
Frothingham  v.  March,  1  Mass.  247. 

216.  Under  the  provincial  sUtute  of  8  Will. 
3,  c.  36  and  37,  the  courts  of  Massachusetts  had 
authority  to  license  the  sale  of  the  reveraion  re- 
maining after  the  determination  of  the  widow's 
dower  in  the  lands  of  deceased.  LevereU  v. 
Armstrong,  15  Mass.  26. 

217.  The  authority  of  an  executor  or  adminis- 
trator to  sell  the  lands  of  the  deceased,  bv  law 
liable  to  such  sale,  for  the  payment  of  debts,  is 
not  taken  away  by  a  descent  from,  an  alienation 
by,  or  disseizin  of,  the  heirs  or  devisees.  Drink- 
water  v.  Drinkroater,  4  Mass,  354.  Willard  v. 
J^ason,  5  Mass.  240.  And  see  Gore  v.  Brazier, 
3  Mass.  523.  But  hein  at  law  of  the  deceased, 
creditora,  and  othera  interested  in  the  estate, 
and  those  claiming  under  them,  are  not  conclu- 
ded by  the  exercise  of  the  authority  and  license 
of  an  executor  or  administrator  to  sell  real  estate, 
unless  every  essential  requisite  and  direction  of 
law,  in  regard  to  such  side,  has  been  complied 
with.  Knox  v.  Jenks,  7  Mfcss.  488.  But  see 
Perking  v.  Fairfield,  11  Mass.  227. 

218.  A  sale  by  an  administrator  was  held  valid 
against  the  heira,  although  made  by  virtue  of  a 
license  granted  upon  a  certificate  of  the  judge 
of  probate,  not  authoriied  by  the  circumstances, 
ana  the  administrator  ^ve  no  bond,  as  required 
by  the  statute.  Perkins  v.  Fairfield,  11  Mass. 
S«7.  And  see  Leverett  v.  Harris,  7  Mass.  292 ; 
and  Ji«a<A  v.  WelU,  5  Pick.  140. 

219.  Long  acquiescence  in  the  possession  by 
the  hairs,  with  other  circiUnstances  tending  to 


show  the  publicity  and  fairness  of  the  sale,  were 
held  to  raise  a  presumption  from  which  Uie  jury 
might  infer  that  the  oath  had  been  taken,  and 
other  requisites  complied  with  by  the  adminis- 
trator, to  render  the  sale  valid.  Gray  v.  Gardr 
ner,  3  Mass.  399.  And  see  Leverett  v.  Arm' 
strong,  15  Mass.  26. 

220.  An  administrator  cannot  sell  real  estate 
for  the  payment  of  debts,  unless  the  intestate 
died  seized  of  it,  or  had  fraudulently  conveyed  it 
away,  or  was  colorably  and  fraudulently  dis- 
seized of  it.  Willard  v.  JVomm,  5  Mass.  240. 
Drinkwater  v.  Drinkwater,  4  Mass.  354. 

221.  A  testator,  disseized  at  the  time  of  his 
death,  by  will  directed  his  executora  to  sell 
lands  for  the  payment  of  his  debts,  charges, 
&c.  It  was  held,  that  the  will  was  inoperative 
as  to  the  lands  of  which  the  testator  was  dis- 
seized i  that  the  executors  consequently  had  no 
authority  to  pass  the  right  therein;  but  that, 
they  being  sons  and  heirs  of  the  testator,  their 
release  would  avail  to  pass  their  right  as  such 
hein.     Poor  v.  Robinson,  10  Mass.  131. 

222.  Executora,  who  are  residuary  devisees 
and  legatees,  and  who  give  bonds  for  the  pay- 
ment of  debts  and  legacies  of  deceased,  acquire 
thereby  an  absolute  title  to  the  estate  devised, 
and  may  sell  the  real  estate  of  deceased,  and 
give  a  good  title,  without  license  therefor  from 
court.  Thompson  v.  Broum^  16  Mass.  172. 
Clarke  v.  Tufts,  5  Pick.  337. 

223.  And  where  such  executor  failed  to  pay 
all  the  debts  of  deceased,  it  was  held,  that  a 
license  to  an  administrator  de  bonis  non  to  sell 
the  real  estate  of  deceased  for  such  purpose, 
after  the  statute  bar  had  intervened,  was  void. 
Thompson  v.  Brovm,  16  Mass.  172. 

224.  The  MassachusetU  statute  of  1783,  c.  32, 
authorizing  an  administrator  to  sell  lands  for  the 
payment  of  debts,  gives  no  authority  to  appoint 
a  stranger  to  execute  that  duty ;  and  a  title  de- 
rived from  such  stranger  is  invalid.  Crouch  v. 
Eveleth,  12  Mass.  503. 

225.  An  administrator,  selling  under  a  license, 
had  authoritv  to  adjourn  the  sale,  acting  bona 
fide,  before  the  statute  authorizing  him  so  to  do. 
JCorris  v.  Jiowe,  15  Mass.  175. 

226.  A  sale  by  an  administrator  was  advertised 
for  Friday  the  17th,  whereas  Friday  was  the 
16th,  and  the  mistake  was  not  corrected  till  the 
last  publication  made  on  the  day  of  the  sale.  It 
was  held,  that  the  mistake  was  sufficient  to 
avoid  the  sale.  WeUman  v.  Lawrence^  15  Mass. 
326. 

227.  A  sale,  made  12  years  after  the  license 
was  granted,  was  held  void  for  that  cause.  WeU- 
man V.  Lawrence,  15  Mass.  326. 

228.  In  a  sale  of  real  estate,  an  administrator 
is  not  bound  to  state  in  his  advertisement  the 
conditions  of  the  sale,  nor  is  it  unlawful  for  him 
to  exact  payment  in  specie,  or  such  bank  notes 
as  are  in  best  credit.  Posits  v.  Fox,  16  Mass. 
129. 

229.  Where  a  testator  directed  his  debts  to  be 
paid,  and  made  a  specific  devise  of  certain  lands, 
and  gave  over  the  residuum,  and  died  seized  of 
real  estate  acquired  after  making  the  will,  and 
which  did  not  pass  thereby ;  upon  the  application 
of  executora  for  license  to  sell  real  estate  for  the 
payment  of  debts,  it  was  held,  that  the  lands 
not  included  in  the  specific  devise,  and  which 
would  otherwise  fall  into  the  residuum,  should 
fint  be  sold,  and  next  the  after-acquired  lands. 
Hays  V.  Jackson,  6  Mass.  149. 

faO,  An  administrator  may  sell  any  interest  in 
real  estate  less  than  a  freehold,  witiiont  lieenae 
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Per  Parker,  C.  J.,  in  Amory  y.  Fraiwis.  16  Mass. 
308. 

231.  It  is  not  necessary  to  notify  heirs  and 
.egatees  before  order  of  sale  made  by  the  probate 
sourt,  pursuant  to  the  Vermont  act  of  1831 ;  but 
it  is,  to  have  the  proceedings  and  order  recorded 
m  the  town  clerk's  office  where  the  land  lies. 
Harrington  v.  Gagt^  6  Verm.  532. 

232.  A  petition  for  the  sale  of  real  estate, 
presented  by  an  executor  or  administrator,  with 
an  account  of  the  personal  estate  and  debts  of 
the  deceased,  is  sufficient  to  confer  jurisdiction 
upon  the  surrogate  for  the  sale  of  real  estate 
for  the  payment  of  debts.  Jackson  v.  Robinson, 
4  Wend.  436. 

233.  An  administrator,  selling  real  estate  under 
an  order  of  court,  may  convey  to  the  assignee 
of  the  x>riginal  purchaser.  Etoing  y.  Higby, 
7  Ham.  (Part  1st,)  198. 

234.  In  a  proceeding  by  an  administrator  to 
obtain  leave  to  sell  the  real  estate  of  his  intestate, 
for  the  payment  of  debts,  if  the  minor  children, 
not  named  in  the  petition,  actually  have  an  ap- 
pearance entered  for  them  in  court,  by  their 
guardian,  pending  the  petition,  they  are  bound 
by  the  order  of  sales,  ih.  Bwing  v.  Ewing,  ib. 
(Part  2d,)  138. 

235.  A  power  given  to  an  executor,  by  will, 
.to  sell  land  when,  in  his  opinion,  a  sale  can  be 

made  to  good  advantage,  and  the  proceeds  de- 
vised to  be  distributed  to  the  children  as  they 
come  of  age,  is  a  power  connected  with  a  trust, 
and  the  executor  is  entitled  to  the  possession  of 
the  land.     Dabnsy  v.  Manning,  3  Ham.  321. 

236.  Under  sUtute  1817,  c.  190,  §  12,  enacting 
that  no  license  to  an  administrator  to  sell  real 
estate  />f  his  intestate  for  the  payment  of  debts 
shall  be  in  force  more  than  a  year,  the  deed  to 
the  purchaser,  in  order  to  pass  the  land,  must  be 
executed  and  delivered  within  the  year.  Macy 
y.  Raymond,  9  Pick.  285. 

237.  An  executor  has  power  to  sell  real  estate 
devised,  although  there  are  no  special  directions 
to  that  effect  in  the  will,  if  it  is  necessary  so  to 
do,  to  carr^  into  effect  the  other  purposes  of  the 
devise.     Going  v.  Emery,  16  Pick.  107. 

238.  Where  a  testator  in  his  will  directs  lands 
to  be  sold,  without  stating  by  whom,  the  right  to 
sell  and  convey  devolves  upon  the  executors, 
and  survives  to  the  survivor.  Anderson  v.  Tur- 
ner, 3  A.  K.  Marsh.  131. 

239.  A  power  given  to  executors  to  sell  lands 
^  held  by  the  testator  in  partnership  with  others, 

does  not  authorize  them  to  sell  land  held  by  the 
testator  individually.  Hite  v.  Taylor,  3  A.  K. 
Marsh.  353. 

240.  Where  a  devise  is  to  three  in  trust,  and 
the  survivors  or  survivor  of  them,  and  they  are 
also  made  executors  of  the  will,  so  that  one  can- 
not convey  as  executor,  they  must  all  join  in  a 
conveyance  of  devised  land.  Williams  v.  Mat' 
iocks,  3  Verm.  189. 

241.  The  act  of  Vermont,  of  1812,  authorizing 
administrators  to  convey  lands  to  creditors  at  a 
deduction  from  their  appraised  value,  is  constitu- 
tional. Deed  of  an  administrator  need  not  recite 
the  statute  authority  by  which  it  is  given ;  it  is 
sufficient  if  it  refer  to  it,  and  the  administrator 
describe  himself  as  such.  Langdon  v.  StroTig,  2 
Venn.  234. 

242.  A  deed  given  by  administrator  is  valid 
after  the  apprainl  required  bv  the  act  of  1812  be 
made,  though  given  before,  tb.  262. 

243.  Where  an  executor  or  administrator  does 
not  strictly  pursue  the  authority  under  which  he 
■eta  in  making  a  sale  of  land,  the  sale  is  void, 


In  such  case,  the  possession  of  the  vendee  is  tor- 
tious; he  is  liable  to  the  heirs  for  the  mesne 
profits,  and  may  resist  the  recovery  of  the  pur- 
chase  money,  without  proof  of  eviction.  U^iley 
v.  White,  3  Stew.  &  Port.  355. 

244.  Under  the  statute  of  Alabama,  of  1803, 
the  county  court  cannot  order  a  sale  of  the  lands 
of  a  testator  or  intestate,  without  proof  that 
the  representative  has  given  the  notice  required 
by  the  act ;  and  a  failure  of  the  representative  to 

gve  bond,  as  the  act  directs,  will  avoid  a  sale  of 
nd  by  him.  ib. 

245.  A  deed  made  by  executors  (empowered 
by  will  to  sell  the  real  estate  of  their  testa- 
tor) to  a  third  person,  for  the  purpose  of  vod 
with  the  intent  that  such  third  person  shall  con- 
vey such  real  estate  back  to  the  executors,  is 
voidable  by  the  cestui  que  trust  or  their  heirs, 
but  is  not  absolutely  void ;  and  third  persons 
cannot  impeach  it,  or  question  its  validity  ;  nor 
can  an  executor,  who  was  a  party  to  the  deed, 
repudiate  it,  nor  any  person  claiming  under 
him ;  and  such  deed  may  become  valid  against 
the  cestui  que  trust  and  their  heirs,  by  their  rati- 
fication of  it,  either  express,  or  implied  by  a  suffi- 
cient acquiescence.  Den  v.  MKnight,  6  Halst. 
385. 

246.  It  is  not  necessary  to  specify,  in  the  deed 
of  an  executor  or  administrator,  the  ground  on 
which  the  court  of  probate  proceeded,  in  making 
the  order  of  sale,  though  his  authority  must  ap- 
pear on  the  fiice  of  the  instrument,  and  the  legal 
necessity  of  the  sale  must  appear  on  the  face 
of  the  order.  Watson  v.  Watson,  10  Conn.  77 
Where,  therefore,  the  grantor  described  herself, 
in  the  deed,  as  ^'  executrix  of  the  last  will  and 
testament  of  £.  B.,"  and  stat^  her  authority 
thus,  **  in  conformity  to  an  order  of  the  court  of 
probate  for  the  district  of  H.,  dated,  &c.,  me 
thereunto  directing  and  empowering ;  *'  and  on 
recurrence  to  such  order,  the  legal  necessity  of 
the  sale  appeared  on  its  face ;  it  was  held,  that 
such  deed  was  valid,  ib. 

247.  Where  an  administrator  recovers  judg- 
ment in  that  capacity,  which  is  satisfied  by  an 
extent  on  land,  he  has  a  trust  estate  in  the  land, 
continuing  till  it  is  rendered  certain  by  proceed- 
ings in  the  probate  office,  or  otherwise,  that  it 
will  not  be  necessary  to  resort  to  this  fund  for 
any  purposes  of  administration  ;  after  which,  a 
writ  of  entry  may  be  maintained  by  the  heirs  at 
law,  counting  on  their  own  seizin.  Webber  v. 
Webber,  6  Greenl.  127. 

248.  Under  sUtute  of  Mass.  of  1783,  c.  32,  an 
administrator  is  not  required  to  give  a  new  bond, 
on  being  licensed  to  make  sale  of  the  real  estate  of 
his  intestate,  except  in  those  cases  where  he  is  au- 
thorized  to  sell  the  whole  of  such  real  estate,  lest, 
by  a  sale  of  part,  the  residue  would  be  injured. 
Hasty  V.  Johnson,  3  Greenl.  262.  An  admmis- 
trator  selling  land  by  license,  under  statute  of 
Maine  of  l&l,  c.  60,  §  29,  cannot  convey  any 
other  or  greater  estate  than  the  intestate  had  in 
the  land.  ib. 

249.  The  power  vested  in  the  supreme  judicial 
court  of  Maine,  to  grant  license  to  sell  real  estate 
for  the  payment  of  debts,  is  discretionary,  not 
imperative.  Jfotoell  v.  Lowell,  8  Greenl.  220. 
License  to  sell  real  estate  for  the  payment  of 
debts  will  not  be  granted  where  the  claims  ap- 
pear to  be  barred  by  the  statute  of  limitations. 
ib.  Nor  will  the  license  be  granted  to  sell  real 
estate  to  defray  charges  of  administration,  under 
sUtute  of  Maine  of  l&\ ,  c.  51 ,  §  68,  after  the  lapse 
of  four  years  from  the  grant  of  letters  of  admin- 
istration, and  a  reasonable  time  thereafter  ta 
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■ctUe  tlie  administration  account,  ih.  Whether 
license  to  sell,  to  defray  charges  of  administration 
only,  can  be  frranted  where  the  testator  died  be- 
fore the  separation  of  Maine  from  Massachusetts, 
and  the  rights  of  heirs  and  creditors  were  vested 
under  the  laws  of  the  latter  state  —  quttre.  ib. 
License  under  the  foregoing  circumstances  hay- 
ing been  granted  by  the  judge  of  probate,  from 
whose  decree  the  heirs  did  not  appeal,  hayin^r 
had  no  knowledge  of  the  pendency  of  the  peti- 
tion nor  of  the  passa^  of  the  decree,  an  appeal 
was  granted  on  application  to  this  court,  under 
the  sUtute  of  Maine  of  1821,  c.  51,  §  65,  and  the 
decree  reversed,  notwithstanding  Uie  land  had 
in  the  mean  time  been  sold  under  the  license. 
ib. 

250.  If  an  administrator,  under  license  for  that 
purpose,  sell  real  estate  of  the  intestate  to  a  cer- 
tain amount,  for  payment  of  debts,  and  after- 
wards refuse  to  receive  the  purchase  money  and 
to  execute  deeds  of  the  land  sold,  this  is  mal- 
administration ;  to  which  his  administration  bond, 
given  under  statute  of  Mass.  of  1783,  c.  36,  does 
not  extend  ;  but  the  remedy  is  by  petition  to  the 
judge  of  probate  for  his  removal.  Jttelson  v. 
Jaauta^  1  Greenl.  139. 

&1.  In  New  Jersey,  since  the  act  of  1825,  a 
■ale  by  executors  or  administrators,  under  an 
order  of  the  orphans'  court,  obtained  within  one 
year  afler  the  death  of  the  testator,  or  intestate, 
will  vest  in  the  purchaser  such  estate  as  the 
deceased  died  seized  of  or  entitled  to ;  notwith- 
standing any  alienation  or  incumbrance  thereof, 
made,  or  attempted  to  be  made,  by  the  heir  or 
devisee.  Dtn  v.  Hunt^  6  Halst.  1.  Before  such 
statute,  such  sale  passed  only  such  estate  ss  was 
in  the  heir  or  devisee  at  the  time  the  order  was 
made.  ib. 

252.  A  testator  directed  that,  in  case  of  a 
deficiency  of  his  personal  estate,  some  of  his 
real  estate  should  be  sold  for  the  payment  of  his 
debts ;  and  then  devised  his  real  and  personal 
estate  to  his  wife,  for  life,  appointing  her  and 
another  person  his  executors.  The  widow  un- 
dertook the  execution  of  the  will  alone,  and  the 
testator  conveyed  part  of  the  real  estate,  for  the 
purpose  of  paying  debts ;  the  testator  having 
disposed  of  his  personal  property  before  his 
death.  Held,  that  the  power  was  well  executed 
by  the  executrix  alone.  Jaeks&n  v.  Ferris,  15 
Johns.  346. 

253.  Where  a  testator  devises  his  real  and  per- 
sonal estate  to  several  persons  as  tenants  in 
common,  some  of  whom  he  appoints  his  execu- 
tors, and  empowers  them,  or  a  major  part  of 
them,  to  sell  his  real  property ;  this  is  a  power 
coupled  with  an  interest,  ana  may  be  executed 
by  the  survivors  or  the  major  part  of  them. 
Jackson  V.  Buriis,  14  Johns.  391.  Franklin  v. 
Osgoody  ib.  527.    Jackson  v.  Giveuy  16  ib.  167. 

2o4.  A  warranty  of  lands  in  a  deed  is  the  sub- 
ject of  a  personal  action  of  covenant  against  the 
executors  of  the  warrantor.  Townsend  v.  Mor» 
ris,  6  Cow.  123. 

255.  Administrators  have  no  authority  to  ap- 
*  pl^  for  an  assignment  of  dower ;  the  widow  and 

heirs  are  not  bound  by  proceedings  upon  their 
motion.     Stevens  v.  Stevens,  2  Dana,  428. 

256.  The  improvement  of  the  real  estate  of  an 
intestate,  by  the  administratrix,  is  a  misapplies^ 
tion  of  the  funds  of  the  estate,  and  the  security 
will  be  liable  for  the  waste  committed.  Boyd  v. 
Miller,  2  Mis.  102. 

257.  There  was  no  law,  in  the  territory  north- 
west of  the  Ohio,  authori^^ing  executors  and  ad- 


ministi^tors  to  sell  a  decedent**  real  estate, 
previous  to  August,  1795.  Ludlow  r.  JoknsUnL, 
3  Ham.  553. 

258.  Neither  the  personal  representatives  of  a 
decedent,  cor  his  creditors,  obtain  such  an  inter- 
est in  his  real  estate,  by  the  death  of  the  owner, 
as  precludes  the  legislature  from  repealing  the 
laws  authorizing  sales  to  be  made  by  executors  or 
administrators  for  the  payment  of  debts,  ib.  579. 

259.  A  charge  of  debts  and  legacies  on  land, 
by  implication,  does  not  of  itself  give  the  execu- 
tor authority  to  sell  it.     Den  v.  AUen,  1  Penn.  45. 

260.  Dower  was  assigned  to  a  widow  in  all 
the  intestate^s  real  estate.  Afterwards,  the  real 
estate  not  assigned  as  dower  was  sold,  to  satisfy 
a  judgment  against  the  administrator,  upon  a 
demand  against  the  intestate  as  a  surety.  The 
administrator  then  brought  suit  against  the  prin- 
cipal debtor,  and  levied  on  his  land.  Held, 
that  under  statute  of  1788,  c.  51,  the  administrator 
did  not  stand  seized  of  this  land  for  the  benefit 
of  the  widow  and  heirs,  but  of  the  heirs  alone. 
Hancock  v.  Minot,  8  Pick.  29. 

261 .  A  covenant  by  an  executor  that  he  con- 
veys  as  executor,  and  not  otherwise,  does  not 
bind  him  individually,  although  it  may  not  be 
binding  on  the  estate  of  the  testator.  J%ayor  v. 
Wenddl,  1  Gallis,  37. 

262.  If  a  covenant  real  is  broken  in  the  life- 
time of  the  obligee,  his  executor  or  administra- 
tor must  sue  for  the  breach  ;  if  it  is  broken  after 
the  death  of  the  obligee,  the  heir  must  sue.  Jib^ 
ney  v.  Brownlee,  2  Bibb,  170.  Halehor  t.  Gal- 
lowav,  ib.  180. 

263.  Administrator  cannot  impeach  the  deed 
of  his  intestate,  though  it  be  on  the  ground  that 
it  was  a  firaud  upon  the  creditors  of  the  pstale. 
Martin  .v.  Martin,  1  Verm.  91 . 

264.  An  administrator's  deed  need  not  recite 
that  the  sale  was  by  auction,  nor  that  the  grantee 
was  the  highest  bidder ;  nor  need  it  be  signed  by 
him  as  administrator,  if  the  capacity  in  wnich  he 
conveys  appear  in  any  other  part  of  the  deed. 
Kingsbury  v.  WUd,  3  N.  Hamp.  30. 

265.  The  deed  of  an  administrator,  purportinj^ 
to  convey  all  the  right  in  certain  land  which  the 
intestate  had  at  the  time  of  his  decease,  will 
pass  the  land,  although  the  intestate  had  in  his 
lifetime  conveyed  it  to  another,  such  convey- 
ance having  been  made  with  intent  to  defraud 
creditors,  io. 

266.  A  deed  by  an  administrator,  under  a  pro- 
bate order  of  sale  for  the  payment  of  debts,  most 
be  adapted  to  convey  the  estate  which  is  the 
subject-matter  of  the  power.  Griswold  v.  Big* 
elow,  6  Conn.  258*  Therefore,  where  an  admin- 
istrator, reciting  his  power  under  an  order  of 
probate,  naming  himself  as  administrator,  and 
signing  with  that  addition  to  his  name,  executed 
a  quitclaim  deed,  releasing  his  right  and  title  to 
the  premises,  described  hy  metes  and  bounds 
as  being  the  same  of  which  the  intestate  was 
seized  and  possessed  at  his  decease ;  it  was 
held,  that  the  administrator  had  himself  no  in- 
terest in  the  land,  and  that  such  deed  was  in- 
operative, t^. 

267.  The  authority  of  an  administrator  to  con- 
vey land  must  appear  on  the  deed  of  convey- 
ance with  such  certainty,  that  the  act  done 
shall  be  clearly  in  pursuance  of  the  aothori^ 
given.  Loekwood  v.  Sturdetant,  6  Conn.  373. 
Therefore,  where  a  grantor  described  himself  in 
a  deed  as  administrator,  and  referred  to  an  order 
of  the  court  of  probate  as  the  source  of  his  an 
thority,  and    then  granted  the  estate  with   • 
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eoTenant  that  he  was  seised  u  administrator, 
and  other  coTenonts,  it  was  held,  that  such 
deed  was  ineffectual  to  convey  the  estate,  and 
that  the  defect  eoald  not  be  supplied  by  re- 
currence to  the  probate  records,  ib. 

268.  Under  a  will  authorising  "executors*'  to 
sell  lands,  it  was  held,  that  a  sale  by  one  execu- 
tor, who  sJone,  of  three  appointed,  qualified,  was 
Talid,  without  showing  that  the  others  renounced, 
or  refused  to  join.  Wood  ▼.  Sparks^  1  Dev.  &. 
Bat.  389. 


V.  IhUy,  Authority,  and  Liability,  in  general; 
and  herein  of  S:iles  and  Purchases^  and  lia- 
hiUty  for  Interest. 

(a.)  In  general. 

269.  The  will  of  the  testator,  making  special 
appropriations  of  the  several  parts  of  nis  prop- 
erty, is  a  law  to  the  executors  from  which  they 
ought  not  to  swerve  unless  authorized  by  some 
proper  tribunal.  Coven/toven  v.  Covenkoven, 
Coxe,  210.     Voorhees  v.  Stootkoff,  6  Halst.  145. 

270.  An  executor  is  not  bound  to  litigate  the 
title  of  his  testator  to  goods  claimed  by  third  per- 
sons. He  may  exercise  his  discretion,  and  is  not 
responsible  except  he  be  guilty  of  negligence, 
collusion,  or  fraud.  Ckappell  v.  Brown,  1  Bailey, 
528. 

271.  An  authority  to  an  administrator,  to  sell 
the  estate  of  an  intestate,  is  a  personal  trust,  and 
must  be  pursued  strictly.  Loekwood  v.  Sturde- 
wnU,  6  Conn.  373.  Therefore,  where  the  order 
of  sale  authorized  the  administrator  to  sell  the 
real  estate  of  the  deceased,  sufficient  to  raise 
^175,  and  he  sold  snd  granted  by  deed  estate 
to  the  amount  of  $188,  it  was  held,  that  the 
administrator,  in  such  case,  exceeded  his  author- 
ity, and  that  the  proceeding  was  therefore  void. 
ik. 

272.  Executor  has  no  authority  until  the  will 
be  proved.     Tucker  v.  Starks,  Brayt.  99. 

Sp73.  Where  there  are  two  executors,  each 
has  a  right  to  receive  the  debts  and  assets  of  the 
testator,  and  each  is  answerable  for  what  he  re- 
ceives. Edmonds  v.  Crenshaw,  14  Pet.  166. 
Executors  are  not  liable  to  each  other,  bat  each 
is  liable  to  the  cestui  que  trust  and  devisees,  to  the 
full  extent  of  funds  received  by  him.  ib.  The 
removal  of  an  executor  from  the  state  where  let- 
ters testamentary  were  granted,  does  not  dis- 
cbarge him  from  liability  as  executor,  ih. 

274.  One  of  two  joint  executors  or  administra- 
tors may  discbarge  a  debt.  Oleason  v.  LUlie,  1 
Aik.  28.  But  where  one  administrator  has  dis- 
charged a  debt  in  consideration  of  a  new  promise, 
the  other  administrator  cannot  discharge  such 
sew  promise,  ib. 

275.  An  administrator  has  no  power  to  charge 
the  assets  of  the  estate  by  any  contract  originat- 
ing with  himself;  but  for  his  own  csontracts 
made  by  him  in  the  course  of  his  administration, 
or  for  the  debts  of  the  estate,  he  is  liable  de  bonis 
propriis.  Sumner  v.  Williams,  8  Mass.  162. 
And  see  Forster  v.  Fuller,  6  ib.  56.  And  if  an 
executor,  in  selling  real  estate,  enter  into  cove- 
nants, though  expressed  to  be  made  in  his  repre- 
sentative capacity,  respecting  the  title  to  the 
estate  conveyed,  or  for  the  validity  of  the  con- 
Teyance,  such  covenants  will  be  deemed  personal 
sovenants,  upon  which  the  estate  of  the  deceased 
will  not  be  bound,  but  the  executor  will  be  liable 
ds  bonis  nronrUs.  Sumner  v.  Williams,  8  Mass. 
•62. 

276.  Out  of  savvnl  easciitan  nay  assign  a 


note  belonging  to  the  estate  of  the  testator  as 
collateral  security  for  a  judgment  obtained  against 
the  estate ;  and  his  act  will  bind  his  co-executors 
Wheeler  v.  Wheeler,  9  Cow.  34. 

277.  The  ordinary  has  no  authority  over  the 
administrator's  control  of  the  property  of  the 
estate.     Crawford  v.  EUiott,  1  Bailey,  206. 

278.  An  order  of  the  county  court,  directing 
the  sheriff  to  administer  the  estate  of  **  Robert 
W.,*'  does  not  authorize  him  to  sell  the  estate  of 
"  Henry  W."     Woodyard  v.  Thrdkeld,  1  A.  K 
Marsh.  10. 

279.  In  Alabama,  executors  are  not  entitled  to 
exercise  any  power  as  such,  other  than  collecting 
and  taking  care  of  the  estate,  until  they  have 
given  bona  and  taken  the  oath  prescribed.  Cleve' 
land  V.  Chandler,  3  Stew.  489. 

280.  An  administrator  is  liable  personally  for 
the  payment  for  goods  purchased  by  him  for  the 
use  and  benefit  of  the  estate  of  the  deceased. 
Harding  v.  Evans,  3  Port.  221. 

281 .  Reasonable  care  and  proper  diligence  are 
expected  from  executors;  watchfulness  ought 
ever  to  be  brought  to  the  fulfilment  of  the  trust. 
When  these  qualities  have  been  exercised,  they 
will  not  be  held  responsible  for  losses  which  pru- 
dent management  could  not  foresee  nor  avoid ; 
nor  will  they  be  charged  with  gains  which  the 
like  conduct  on  their  part  have  not  realized. 
Voorhees  v.  Stoothoff,  6  Halst.  145. 

282.  Executors  are  not  liable  for  the  loss  of 
the  funds  of  the  estate  if  they  act  with  ordinary 
diligence ;  nor  for  the  mismanagement  or  insol- 
vency of  their  agents,  which  they  could  not  fore- 
see nor  control.    'Calhoun*s  Estate,  6  Watts,  185. 

283.  Administrators  are  liable  individually  for 
the  debts  they  contract  as  administrators,  though 
for  the  benefit  of  the  estate.  Lovell  v.  Field,  5 
Verm.  218. 

284.  An  executor  paying  money  to  a  co-execu- 
tor, who  afterwards  becomes  insolvent,  is  not 
chargeable  in  favor  of  legatees ;  but  otherwise, 
as  to  creditors.     Vemer*s  Estate,  6  Watts,  250. 

285.  An  administrator  is  chargeable  who  neg- 
lects for  several  years  to  collect  a  note  when  it 
might  have  been  paid.  Long's  Estate,  6  Watts, 
46. 

286.  The  administrator  is  accountable  for  money 
left  in  the  hands  of  a  purchaser,  under  an  order 
of  sale  from  court,  if  it  is  lost.  DUlabaugh's  Es- 
tate, 4  Watts,  177. 

287.  An  executor  who  pays  legacies  before 
debts  is  liable  to  the  creditors  for  the  legacies, 
though  he  has  obtained  a  discharge  from  the 
orphans'  court.  Thomas  v.  Riegd,  5  Rawle, 
266. 

288.  The  liabilities  of  executors  with  respect 
to  creditors  are  more  stringent  than  in  respect  to 
legatees.     M'Mairs  AppetS,  4  Rawle,  148. 

289.  An  administrator  is  not  liable  for  a  per- 
sonal tort  or  misfeasance  of  his  intestate.  JlfEvers 
V.  Pitkin,  1  Root,  216. 

290.  The  liability  of  an  administrator  de  bonis 
non  is  restricted  to  estate  not  administered.  M' 
sop  V.  Mather,  8  Conn.  584.  Where,  therefore,  a 
decree  of  a  court  of  chancery,  for  a  sum  of 
money,  was  obtained  against  executors,  it  was 
held,  that  such  decree  could  not  be  made  the 
foundation  of  a  suit  against  an  administrator  de 
bonis  non.  ib. 

291.  In  Connecticut,  an  executor  is  liable,  as 
such,  for  expenses  incurred  for  the  support  of 
manumitted  slaves  of  the  testator  before  his 
death.    Kingsbury  v.  ToUand,  2  Root,  355. 

292.  An  Mministrator  is  liable  to  be  taxed  for 
auoh  portion  of  the  intestate's  money,  out  at  in 
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terest,  as  may  on  a  settlement  belong  to  himaelf. 
WUlnrd  ▼.  Jretkerbee^  4  N.  Hamp.  118. 

293.  An  executrix  is  not  liable  in  her  priyate 
capacity  for  taxes  dne  from  the  deceased,  and  a 
judgment  for  such  taxes  against  her,  indiyidu- 
ally,  will  be  reyersed  on  error.  Eno  y.  Cornish^ 
Kirby,  297. 

294.  Where  an  administrator,  selling  personal 
property  of  his  intestate,  by  order  of  court,  with 
credit,  but  payment  of  the  purchase  money  to  be 
secured  by  bond  with  sureties,  permits  a  pur- 
chaser to  carry  off  property,  so  sold,  without 
giying  such  security,  which  the  administrator 
cannot  afterwards  obtain,  the  administrator  is 
liable  for  negligence  to  the  amount  of  the  yalue 
of  ihe  property.  Belts  y.  Blackwell^  2  Stew.  & 
Port.  373. 

295.  An  administrator  is  held  to  haye  assets 
unless  he  represent  the  estate  insolyent ;  he  must 
sell  the  real  estate  to  pay  debts.  Bates  y.  Kim- 
baU,  1  Aik.  95. 

296.  A  co-executor  or  administrator  is  charge- 
able only  for  the  assets  which  haye  come  to  his 
hands,  and  not  for  those  in  the  hands  of  his  com- 
panion, and  is  answerable  only  for  the  goodness 
of  his  own  plea.  Dovglas  y.  Satterlee^  11  Johns. 
16.     WUliams  y.  Holden,  4  Wend.  223. 

297.  Where  an  administrator,  with  the  consent 
of  all  the  heirs  but  one,  made  an  agreement  with 
the  widow,  by  which  a  certain  farm  belonging 
to  the  estate  was  to  be  managed  for  a  year  by  the 
administrator  and  the  widow,  and  he  paid  oyer 
to  her  a  certain  sum  beyond  her  portion  of  the 
produce,  he  was  held  accountable  for  the  amount 
which  he  had  oyerpaid.  Oristoold  y.  Chandler, 
5  N.  Hamp.  492. 

298.  Where  plaintiffs,  suing  as  administrators, 
after  leyy  and  before  sale  on  execution,  compro- 
mise with  defendant,  they  are  liable  to  the  sheriff 
for  his  commissions,  as  indiyiduals,  and  not  as 
administrators.     Matlock  v.  Gray,  4  Hawks,  1. 

299.  If  an  executor  or  administrator  com- 
pounds and  releases  a  debt,  he  is  responsible,  at 
law,  for  the  whole  debt.  De  Diemar  y.  Van 
Wagenen,  7  Johns.  404. 

300.  Where  a  discharge  of  a  claim  against  an 
estate  is  found,  before  the  close  of  administration, 
to  haye  been  erroneously  giyen,  the  liability  of 
the  administrator,  in  his  official  character,  and 
thus  of  his  surety,  remains.  Murdoch  y.  Matthews, 
Brayt.  103. 

301.  If  an  administrator  haye  assets  in  his 
hands,  and  fail  to  pay  off  a  judgment  rendered 
against  him  as  administrator,  he  becomes  per- 
sonally liable.  Jeeter  y.  Durham,  6  J.  J.  Marsh. 
228. 

302.  An  executor  wrote  to  a  creditor  of  his 
testator,  that  as  soon  as  he  was  able  to  dispose 
of  his  crops  he  would  pay  his  claim,  or  let  him 
haye  any  property  in  his  possession  at  a  moder- 
ate yaluation.  Held,  that  this  did  not  bind  the 
executor,  in  his  own  right,  without  an  ayerment 
of  assets,  or  a  forbearance  to  sue,  or  some  other 
consideration.     Taliaftrro  y.  RM,  2  Call,  258. 

303.  Where  the  executor  of  a  deceased  put- 
ner  continues  his  share  in  trade,  and  carries  on 
the  business  with  the  suryiying  partners,  he 
is  liable  personally,  and  not  in  his  represents tiye 
capacity,  for  the  debts  of  the  company.  Alsop  y. 
Mather,  8  Conn.  584. 

304.  An  order  giyen  b^  testator  for  the  deliy- 
ery  of  certificates  to  a  third  person  expires  with 
the  death  of  the  testator,  and  his  executor  is  not 
liable  for  reftising  to  deliyer  them.  MKee  y. 
Myers,  Addis.  31. 

306.  Wheretnadmtiuitntorsoldaohattelyof 


which  his  intestate  died  possessed,  but  which  in 
fact  belonged  to  another,  and  applied  the  pro- 
ceeds to  payment  of  his  intestate's  debts,  in  due 
course  of  administration,  without  any  notice  of 
the  right  or  claim  of  the  true  owner,  it  was  held, 
that  he  was  personally  liable  to  the  true  owner 
for  the  yalue  of  the  chattel,  in  an  action  of  tro- 
yer.     JWtomm  y.  ^ewsum,  1  Leigh.  86. 

306.  Where  there  are  two  or  more  executors, 
each  is  liable  for  the  assets  which  come  into  his 
hands.     CaU  y.  Ewing,  1  Blackf.  301. 

307.  One  executor  or  administrator  is  not  liable 
for  assets  that  came  to  the  hands  of  his  co-execu- 
tor or  administrator  only,  nor  for  a  devastamt 
committed  by  his  co-executor  or  administrator. 
Moin-e  y.  Tandy,  3  Bibb,  97. 

( b.)  Of  Sales  and  Purchases, 

308.  An  executor  is  not  allowed  to  purchase 
or  speculate  in  the  property  of  the  testator  for 
his  own  benefit.  Arrowsmitk  y.  Van  HarUngen^ 
Coxe,  26.     Scott  y.  Bureh,  6  Har.  dB&  Johns,  w. 

309.  If  an  executor  or  administrator  purchase 
the  goods  of  the  deceased  at  public  auction,  at  a 
less  price  than  the  appraised  yalue  in  the  inyen- 
tory,  he  will  be  accountable  for  the  difference. 
Grtswold  y.  Chandler,  5  N.  Hamp.  492. 

310.  Where  an  administrator  purchases  at  his 
own  sale,  it  is  not  thereby  rendered  yoid ;  and  if 
yoidable,  it  is  only  by  those  who  are  interested 
in  the  intestate's  estate.  Harrington  y.  Brown, 
5  Pick.  519. 

311.  The  Maryland  court  of  appeals  refused 
to  set  aside  a  purchase  by  an  executor  at  his  own 
public  sale,  10  years  previously,  with  the  knowl- 
edge and  assent  of  all  the  representatiyes  of  the 
deceased,  and  no  objection  appearing  to  haye  been 
since  made  by  any  of  the  parties  interested. 
IViUiams  y.  MarshaiX,  4  Gill  &  Johns.  376. 

312.  An  executor  may  purchase  a  slaye  sold 
for  the  purpose  of  making  a  distribution  of  his 
testator's  effects.  Corhin  y.  Waller,  2  Hayw. 
108. 

313.  One  who  was  appointed  executor  of  a 
testatrix  deceased  a  long  time  before,  but  who 
had  not  proyed  the  will,  sold  a  slave  belon^uF 
to  the  estate  in  his  own  name.  By  the  will  of 
the  testatrix,  the  annual  income  of  the  property 
was  given  to  the  executor  in  remainder,  expect- 
ant on  the  death  of  a  third  person  without  issue. 
The  sale  was  held  to  be  valid,  and  made  by  the 
vendor  as  executor,  and  not  as  legatee.  Mag^ 
wood  v.  Legge,  Harper,  116. 

314.  A  purchase  of  an  heir's  estate,  after  she 
is  of  age,  by  an  administrator,  is  not,  per  se,  void. 
Lovell  v.  Briggs^  2  N.  Hamp.  218.  Any  unfair- 
ness of  representation  and  deportment  on  the 
part  of  the  administrator,  combined  with  much 
inadequacy  of  consideration,  would  furnish  good 
grounds  for  presumption  of  actual  fraud.  H. 

315.  If  an  administrator  purchases  the  estate 
fraudulently,  it  is  void  against  creditors  and 
heirs.     Sheldon  v.  Woodhridge,  2  Root,  473. 

316.  Where  real  estate  of  an  intestate  was  or 
dered  by  the  legislature  of  Rhode  Island  to  be 
sold  by  a  person  appointed  by  the  legislature  for 
payment  of  the  intestate's  debts,  the  general  ad 
ministrator  upon  the  estate  may  be  a  purchaser 
at  the  sale.     I>exfer  y.  Harris,  2  Mason,  531. 

317.  A  general  order  of  sale  by  the  court  of 
probate  extends  to  all  the  property  of  the  de- 
ceased known  to  the  court  at  the  time  of  making 
such  order,  though  not  contained  in  theinven. 
tory  on  record.  Rockwell  y.  Shddon,  %  Dejt 
305. 

818.  A  rttan  of  tlie  proeeedinfs,  nader  aa  or 
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der  of  sale  of  a  court  of  probate,  \u  not  essential 
to  the  Taiiditj  of  the  sale.  Bryan  ▼.  Hinman, 
5  Day,  211.  It  seems,  however,  that  notice 
must  have  been  given  pursuant  to  the  order,  and 
that  the  jury  may  infer  such  notice  from  the 
length  of  time  elapsed,  under  all  the  circum- 
stances of  the  case.  ib. 

31!).  A  sale  by  an  administrator  is  valid,  aU 
though  the  letters  of  administration  be  afler. 
wards  revoked.     Benson  v.  Rice,  2  N.  &  M.  577. 

320.  Parol  evidence  may  be  given  of  sales 
under  an  order  of  the  orphans*  court,  without 
producing  the  letters  of  administration.  Huekle 
▼.  Phillips,  2  S.  dB&  R.  4.  Such  sale  may  be  or- 
dered  before  the  administrator  had  settled  his  ac- 
counts,  ih.  A  sale,  under  such  order,  for  the 
maintenance  of  a  child,  is  good.  t^. 

321.  if  an  administrator  purchase  fraudulently 
the  land  of  his  testator  sold  at  a  sheriff  *s  sale, 
while  he  had  assets  in  hand,  it  was  held,  that  the 
heirs  might  afterwards  recover  the  land  in  eject- 
ment against  the  administrator,  without  a  tender 
of  the  purchase  money,  or  any  amount  for  im- 
provements.    Riddle  v.  Murphy,  7  S.  &;  R.  230. 

322.  A  sale  for  valuable  consideration  of  prop- 
erty belonging  to  the  estate  of  a  testator,  by  a 
person  named  as  executor,  but  who  did  not  qual- 
ify by  giving  bonds,  was  held  void,  in  Virginia, 
as  against  an  executor  who  did  qualify.  J&nroe 
y.  James,  4  Munf.  ISM. 

323.  A  deed  from  residuary  lecratees  to  an  ex- 
ecutor, to  whom  an  estate  was  devised  with  power 
to  sell.,  though  regarded  with  jealousy  in  a  court 
of  equity,  will  be  enforced  at  law.  Jackson  v. 
Potter,  4  Wend.  672. 

324.  An  executor,  practising  a  fraud  in  the 
sale  of  his  testator's  estate,  is  answerable  per- 
sonally, and  not  in  his  fiduciary  capacity.  Heath 
▼.  AUin,  1  A.  K.  Marsh.  442. 

325.  In  sales  by  executors,  administrators,  and 
other  trustees,  there  is  no  implied  warranty  of 
title,  nor  are  they  personally  answerable  to  a 
purchaser,  unless  there  is  fraud,  or  an  express 
warranty  and  eviction.  Mcckbee  v.  Gardner,  2 
Har.  &  Gill,  176.  If,  however,  in  case  of  a 
&ilure  of  title,  the  purchase  money  remains  in 
their  hands  undistributed,  there  seems  no  good 
reason  why  they  should  not  refund  to  the  pur- 
chaser,  ib.  They  are  also  competent  witnesses 
for  purchasers  of  personal  property,  claiming 
under  their  sales,  and  if  objected  to,  on  the 
ground  of  special  liability  to  their  vendees,  the 
objection  must  be  proved  by  the  party  making  it, 
before  the  court  will  reject  their  evidence,  to. 

326.  If,  under  the  circumstances  of  the  case, 
the  administrator  acted  as  a  prudent  man  in  pur- 
chasing the  real  estate  of  a  debtor  of  his  intestate, 
the  heir*  of  his  intestate,  afler  lying  by  a  long 
time,  cannot  disaffirm  the  purchase  and  charge 
the  administrator  with  the  debt.  BiUington^s  Es- 
taUy  3  Rawle,  48. 

327.  The  whole  real  estate  of  R.  was  sold  by 
his  executors,  pursuant  to  an  order  of  the  surro- 
gate. At  the  sale,  A.  bid  off  the  estate  for  the 
executors  at  25  dollars,  and  the  executors  execu- 
ted a  deed  to  him ;  he  then  reconveyed  to  the 
executors,  end  they  subsequently  sold  the  same 
estate  for  2500  dollars,  but  no  money  was  paid 
into  the  office  of  the  surrogate.  K.  recovered 
judgment  against  R.*s  executors  for  129  dollars 
and  17  cents,  and  they  pleaded  pUne  administra- 
vU.  It  appeared  that,  at  the  time  of  the  judg- 
inent,  the  executors  had  administered  assets  to 
the  amount  of  2000  dollars,  and  that  the  inven- 
tory amounted  to  381  dollars  and  37  cents.  On  a 
§d.fa.  to  revise  the  judgment  against  the  ezeca« 


tors,  the  above  facts  being  admitted,  it  was  held, 
that  though  the  executors  were  liable  for  the 
whole  proceeds  of  the  estate  sold,  being  2500 
dollars,  yet  they  were  not  responsible  immedi- 
ately to  the  creditors  of  the  testator,  but  to  the 
surrogate;  that  when  the  whole  real  estate  is 
sold  by  the  surrogate's  order,  the  money  paid 
into  his  office  becomes  equitable  assets,  and  is  to 
be  distributed  pari  passu.  Tappen  v.  Kain,  12 
Johns.  120.  The  truth  or  falsehood  of  the  plea 
of  plene  administravit  is  to  be  determined  by  ref- 
erence to  the  inventory  only.  ib. 

(Cv)  Of  Uabiliiyfor  Interest. 

328.  An  executor  or  administrator,  havinff 
faithfully  discharged  his  trust,  having  exercised 
prudent  care,  just  activity,  reasonable  skill,  and 
proper  diligence,  should  be  charffed  with  the  in- 
terest he  has  made  merely.  Voorhees  v.  Stoothoff, 
6  Halst.  145. 

329.  Interest  on  money  in  the  hands  of  the 
administrator  is  not  chargeable  when  the  same 
is  retained  in  the  hands  of  the  administrator, 
until  a  suit  shall  determine  the  right  of  the 
claimant  thereto,  ffade  v.  Wade,  1  Wash.  G.  C. 
477. 

330.  An  administrator  was  allowed  to  charge 
interest  in  his  account  upon  a  private  debt  due 
him  from  the  intestate,  calculated  for  the  period 
of  18  months  afler  taking  administration,  it 
being  considered  that  the  estate  might  hav€ 
been  settled  within  that  period.  Richmond,  pe 
titioner,  2  Pick.  567. 

331.  In  genera],  the  executor  is  liable  for  the 
current  rate  of  interest  that  may  be  obtained  on 
that  description  of  property.  English  v.  Harvey, 
2  Rawle,  305. 

332.  Where  a  fund  was  to  be  invested,  and 
the  surplus  of  the  interest,  not  used  in  the  educa- 
tion of  a  minor,  was  to  be  invested,  it  was  held, 
that  the  executors  were  not  chargeable  with  com- 
pound interest  for  neglecting  such  directions,  ib. 

333.  Circumstances  may  exist  which  will  not 
only  justify  but  commend  an  advance  of  money 
by  an  admmistrator,  and  entitle  him  to  interest ; 
but  a  charge  of  interest  will  be  viewed  with  cau- 
tion, and  the  circumstances  offered  to  sustain  it 
will  be  examined  with  extreme  care.  Liddel  v. 
Jif  Vickar,  6  Halst.  44. 

334.  Where  the  testator  by  his  will  directs  the 
executors  '*  to  place  and  keep  money  out  upon 
interest,  until  his  children  shall  come  of  age, 
and  the  interest  yearly  accruing  thereon  to  be 
also  put  out  by  them  on  interest  until  the  same 
period,*'  it  is  the  duty  of  the  executors  to  ap- 
proximate as  nearly  to  the  directions  of  the  will 
as  circumstances  will  permit.  Voorhees  ▼.  Stoot- 
Aof,  6Halat.  145. 

335.  Where  the  will  directs  the  executor  to 
place  out  at  interest  the  interest  which  he  re- 
ceived,  for  the  purpose  of  accumulation,  and  the 
executor  renders  no  account  of  the  disposition  of 
the  funds,  or  what  he  actually  received,  he  ought 
to  be  charged,  as  nearly  as  the  same  can  be  as- 
certained, witJi  all  he  might  have  made  or  re- 
ceived in  the  exercise  of  due  diligence  and  exer- 
tion; he  ought  to  be  charged  with  the  annual 
interest  on  the  principal  sum ;  and,  allowing  six 
months  for  receipt  and  investment  afler  the  man- 
ner  of  the  civil  law,  he  ought  to  be  charged  with 
interest  on  the  annual  amounts  of  interest,  from 
the  termination  of  six  months  afler  they  respec- 
tively fell  due,  as  long  as  the  capital  has  re- 
mained in  his  hands.  Voorhees  v.  Stooihoff,  6 
Halst.  145. 

336.  An  administrator  may  be  examined  on 
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oath  upon  interrogatories   before  the  jud^e  of 

grobate,  in  order  to  ascertain  whether  he  is  lia- 
le  to  pay  interest  upon  money  of  the  intestate's 
estate.  ScTOon  v.  Chamberlain,  6  Pick.  423. 
Where  an  administrator,  several  months  after 
settling  his  account,  presented  a  petition  praying 
for  a  commission  on  bis  disbursements,  which 
was  allowed,  this  was  held  to  be  an  opening  of 
the  account,  and  that  certain  omissions  in  it 
might  be  corrected,  ib.  A  settlement  of  an  ad- 
ministrator's account,  in  which  he  does  not 
charge  himself  with  interest  on  money  received, 
the  question  of  interest  not  being  examined,  does 
not  preclude  a  subsequent  inquiry  as  to  the  pro- 
priety of  charging  him  with  interest ;  but  if  it  is 
examined  and  decided  a^^ainst,  the  settlement, 
unless  obtained  by  fraud,  is  conclusive,  ib, 

337.  Executors  and  administrators  are  to  ac- 
count for  all  the  interest  they  have  received 
upon  money  belonging  to  the  estate,  and  may  be 
charged  with  interest  when  they  apply  money  to 
their  own  use,  or  unreasonably  neglect  to  pay  it 
over ;  and  they  may  be  examined  on  oath  touch- 
ing the  use  they  have  made  of  the  money.  Gris' 
wold  V.  Chandler,  5  N.  Hamp.  492. 

338.  An  administrator  was  charged  with  inter- 
est on  the  shares  of  minors,  from  the  time  of  his 
filing  his  accounts  in  the  register's  office,  where 
they  were  a  long  time  before  auditors.  Flint' 
ham's  Appeal,  11  S.  &,  R.  16. 

339.  Administrators  iieni^<«  Utt  are  not  liable 
for  interest  on  money  m  their  hands  if  they  do 
not  use  it ;  otherwise,  if  they  purchase  property 
and  enjoy  it.  Commantoealik  v.  Maleer,  16  S.  &, 
R.  416. 

340.  If  executors  convert  property  into  cash 
during  the  first  year  after  the  testator's  decease, 
they  are  chargeable  with  interest.  Vemer's  Es- 
tate, 6  Watts,  250. 

341.  An  executor  or  administrator,  in  South 
Carolina,  is  liable  for  interest  on  the  amount  of 
the  sale  bill  only  from  the  end  of  the  current 
year  in  which  it  became  due.  Datis  v.  Wright, 
2  Hill,  S.  C.  560. 


VI.    SuUs  by  and  against. 
(a.)    Pleading. 

342.  A  declaration  by  an  administrator  need 
not  make  profert  of  letters  of  administration,  nor 
set  forth  where  or  by  what  authority  the  admin- 
istrstion  was  granted.  Langdon  v.  Potter,  11 
Mass.  313. 

343.  After  a  plea  to  the  merits,  a  plaintiff 
suing  as  administrator  is  not  bound  to  produce 
his  letters  of  administration.  Hutchinson  v.  Bobo, 
1  Bailey,  546. 

344.  A  party  who  consents  to  the  revival  of 
a  suit'  in  the  name  of  aaother,  as  executor,  is 
estopped  afterwards  to  deny  the  executorship. 
Palmer  v.  Kemp,  2  A.  K.  Marsh.  355. 

345.  The  plea  of  mon  assumpsit  to  an  action 
brought  b^  a  person,  as  administrator,  admits 
the  plaintiff's  right  to  sue  in  that  capacity,  and 
obviates  the  necessity  of  proof.  Worsham  v. 
Goar,  4  Port.  441. 

346.  Under  the  plea  of  non  assumpsit  and  pay- 
ment, it  is  not  necessary  for  the  plaintiff,  an 
executor,  to  produce  his  letters  testamentary. 
M'Kimm  v.  RiddU,  2  Dall.  100. 

347.  If  the  plaintiff  sue  as  administrator,  where 
he  might  have  sued  in  his  own  name,  he  need 
not  make  profert  of  his  letters  of  administration. 
Savage  v.  Meriam,  1  Blackf.  176. 

348.  An  administrator  need  not  make  profert 


of  his  letters  of  administration,  in  an  action  on  a 
bond  executed  to  him  as  such ;  the  execution  of 
the  bond  is  an  admission  of  his  right  to  sue 
Caller  v.  Dade,  Minor,  20. 

349.  An  executor  may  sue  in  his  own  name 
upon  a  note  payable  to  the  bearer,  which  he 
holds  as  executor.  Brooks  v.  Floyd^  2  M'Cord, 
364. 

350.  In  an  action  against  an  administrator,  a 
count,  upon  a  promise  by  the  administrator  as 
such,  may  be  joined  with  a  count  upon  the 
promise  of  the  intestate,  provided  the  considera- 
tion of  the  promise  sprang  from,  or  was  con- 
nected with,  the  estate.  Howard  v.  Powers,  6 
Ham.  92. 

351.  An  executor  or  administrator  may  join, 
in  the  same  declaration,  counts  or  promises  to 
himself  with  counts  or  promises  to  the  intestate 
or  testator;  the  rule  being,  that  counts  may 
be  joined,  whenever  the  money,  if  recovered, 
would  be  assets.     Fry  v.  Evans,  8  Wend.  530. 

352.  A  count  on  a  promise  made  by  an  exec- 
utor or  administrator,  as  such,  and  in  which  he 
is  not  charged  as  personally  liable,  may  be 
joined  with  a  count  on  a  promise  by  the  de- 
ceased.    Carter  v.  Phelps,  8  Johns.  440. 

353.  The  distributees  of  the  personal  estate 
of  an  intestate  cannot  join  in  an  action  against 
the  administrators  for  their  distributive  share. 
fValdsmith  v.  Waldsmith,  2  Ham.  156. 

354.  In  an  action  by  executors,  all  of  them 
must  join.     Hunt  y.  Kearney,  2  Penn.  721. 

355.  Where  there  are  several  executors,  they 
must  all  join  in  the  prosecution  of  a  suit,  even 
though  some  renounce.  A  suit  in  the  name  of 
A,  as  acting  executor,  cannot  be  maintained. 
Bodle  V.  HuUe,  5  Wend.  313. 

356.  Whether  a  promise  by  the  testator,  and 
sabsequently  by  the  executor,  for  the  same  cause, 
be  in  one  or  in  distinct  counts,  is  not  material. 
Carter  v.  Phelps,  8  Johns.  440. 

357.  In  an  action  by  an  administrator  de  bonis 
non,  the  declaration  should  state  the  name  of 
the  first  administrator,  and  contain  an  averment 
of  non-payment  to  him.  VanbUsrieum  y.  Keo, 
2  Blackf.  322. 

358.  In  debt  on  a  judgment  recovered  by  one 
as  executor,  plaintiff  need  not  describe  himself 
as  such.     Adams  v.  Campbell,  4  Verm.  447. 

359.  In  a  suit  by  an  executor  for  a  cause  of  ac- 
tion arising  in  the  testator's  life  time,  the  plain- 
tiff need  not  make  profert  of  the  letters  testa- 
mentary.    Ainers  v.  Musselman,  2  Browne,  115. 

360.  Letters  of  administration  being  revoked, 
the  administrator  subsequently  appointed  can 
maintain  trover,  against  the  first  adminietrator, 
for  the  goods  of  the  deceased  which  he  has  con- 
verted to  his  own  use.  Foster  v.  Brown,  1 
Bailey,  221. 

361.  In  assumpsit  by  one  executor  against 
another,  on  a  promise  to  the  plaintiff's  testa^ 
tor,  where  the  defendant's  executor  pleaded  the 
statute  of  limitations,  evidence  of  a  promise  bj 
the  defendant  to  the  plaintiff  will  not  support 
the  action,  unless  the  plaintiff  declares  on  a 
promise  to  himself  by  the  defendant.  Beard  w 
Cowman,  3  Har.  d^M'Hen.  152. 

362.  In  an  action  by  two  as  executors,  the 
defendant,  after  oyer  of  the  probate,  pleaded  in 
abatement  that  one  of  the  plaintiffs  was  not  exec- 
utor, the  other  only  having  proved  the  will  and 
taken  out  letters  testamentary.  Coil  ▼.  Ewimg^ 
1  Blackf.  301. 

363.  Executors  must  prove  the  will,  and  take 
out  letters  testamentary,  before  the  filing  of 
their  declaration,  t^. 
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864.  An  adn.iiii8tnitor  may  maintain  a  plea  in 
abatement,  seasonablj  pleaded,  as  well  as  a  plea 
in  bar.     GuUd  v.  Richardson^  6  Pick.  364. 

365.  Actions  against  the  several  administra- 
tors of  two  joint  obligors  mnst,  under  the  Ken- 
tucky statute,  be  brought  severally.  Heeul  y. 
Oliver,  1  A.  K.  Marsh.  §54. 

366.  in  an  action  against  an  executor  to  re- 
cover a  legacy,  the  plaintiff  must  aver  that  the 
defendant,  at  the  time  of  action  brought,  had 
assets  sufficient  to  pay  debts  and  legacies. 
D»  WiU  V.  Sckoonmaker,  2  Johns.   243. 

367.  The  plea  of  "  no  assets  '*  is  substantially 
the  same  as  the  plea  of  **plme  administravit ; 
and  if  the  issue  on  either  is  found  for  the  plain- 
tiff, the  amount  of  assets  should  also  be  found. 
Young  v.  Wkitaker,  1  A.  K.  Marsh.  398. 

368.  In  a  suit  upon  an  injunction  bond,  given 
by  an  administrator  and  his  surety  in  their  individ- 
ual capacities,  upon  obtaining  an  injunction  to 
stay  proceedings  in  a  suit  agamst  him  as  admin- 
istrator, a  plea  of  plene  administravit  is  not  a 
good  plea.     Slaughter  v.  M'Clain,  ib.  485. 

369.  Where  land  and  animals,  belonging  to 
the  deceased,  were  held  by  the  lessee  under  a 
void  lease,  and  the  increase  of  the  animals,  and 
the  produce  of  the  land,  were  attached  as  prop- 
erty of  the  lessee;  held,  that  the  administrator 
and  heirs  respectively  might  maintain  trover 
against  the  attaching  officer  therefor.  Foster  v. 
Gorton,  5  Pick.  185. 

370.  In  an  action  against  an  executor,  the 
plaintiff,  in  order  to  save  the  statute  of  limita- 
tions, may  state,  that  the  testator  being  indebted, 
Slq.j  the  executor,  aAer  the  death  of  the  testator, 
in  consideration,  &c.,  promised  to  pay  ;  and  the 
defendant  may  set  up  every  defence  which  he 
could  have  done,  if  the  assumpsit  had  been  laid 
from  the  testator,  and  the  judgment  will  be  de 
bonis  testatoris,  si  non,  &c.  n^hitaker  v.  Whit- 
aker,  6  Johns.  112. 

371.  A  copy  of  the  will  of  A,  in  Virginia,  was 
exhibited  and  proved  in  Maryland,  and  letters 
testamentary  were  granted  to  one  of  the  execu- 
tors therein  named,  the  other  having  renounced. 
Before  the  letters  were  granted,  a  suit  had  been 
brought  in  the  name  of  the  executor  to  whom 
the  letters  were  afterwards  granted,  and  who 
declared  and  made  profert  before  such  letters 
were  granted.  Held,  that  the  action -could  not 
be  sustained.  Ratrie  v.  Wheeler,  6  Har.  &  J. 
94. 

372.  An  administrator  de  bonis  non  cannot 
maintain  an  action  upon  a  contract  made  by  the 
nrst  administrator.  Ross  v.  Sutton,  1  Bailey, 
126. 

373.  No  action  lies  against  an  executor  or  ad- 
ministrator, to  recover  a  legacy,  until  afker  a  de- 
mand. PrtseoU  V.  Parker,  14  Mass.  428.  Miles 
V.  Boyden,  3  Pick.  213.  Faru)eU  v.  Jacobs,  4 
Mass.  634,  636. 

374.  Plene  administravit  is  a  good  plea  to  a 
scire  facias,  upon  a  judgment  against  an  in- 
testate. Tanner  ▼.  Freeland,  1  Har.  &  M'Hen. 
34. 

375.  If  an  administrator  sell  property  ex- 
empted from  sale,  and  reserved  for  the  widow 
and  heirs,  by  law,  they  may  maintain  trover 
against  him  for  the  same.  Jackson  v.  Bryan,  3 
J.  J.  Marsh.  308. 

376.  In  an  action  against  an  executor,  by  a 
distributee,  or  legatee,  a  declaration  averrmg 
that  the  executor  sold  certain  land,  for  which 
the  purchase  money  had  become  due,  but  not 
averring  that  the  money  had  been  collected,  or 
that  the  ezeeutor  had  been  negligent  in  eolleot* 
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ing  it,  is  insufficient.     Commonwealth  v.  Blacky 
3  J.  J.  Marsh.  193. 

377.  In  Alabama,  in  an  action  against  two  or 
more  executors  or  administrators,  process  must 
be  served  on  all,  to  make  them  parties.  Jones  v. 
Wilkinson,  3  Stew.  44. 

378.  An  administrator,  afler  his  removal  by 
the  county  court,  cannot  prosecute  a  sdre  facias 
upon  a  replevin  bond,  executed  to  his  intestate. 
Davenport  v.  Irvine,  A  J,  i.  Marsh.  60. 

379.  In  an  action  of  trespass  auare  elausum^ 
by  the  widow  against  the  administrator,  a  plea 
of  justification,  by  the  latter,  "  that  he  entered 
to  remove  the  goods  of  the  intestate,'*  must  aver 
that  the  goods  of  the  intestate  were  on  the 
premises.  Finley  v.  Broadwell,  4  J.  J.  Marsh. 
257. 

380.  A  replication  to  plens  administravitf 
"  that  the  administrator  has  not  fully  ad  minis* 
tered,*'  is  substantially  good.  Bishop  v.  Hamil- 
Um,  ib.  548. 

381.  In  New  York,  executors  may  have  tres- 
pass for  wasting  and  destroying,  as  well  as  for 
taking  and  carrying  away,  the  goods  of  their 
testator.     Snider  v.  Croy,  2  Johns.  227. 

382.  In  an  action  by  an  administrator  for 
breach  of  a  covenant  of  warranty,  the  declara- 
tion must  aver  that  the  eviction  took  place  in 
the  lifetime  of  the  intestate.  Ashby  v.  Moore,  7 
J.  J.  Marsh.  164. 

383.  In  scire  facias  to  revive  in  the  name  of 
the  plaintiff  as  administrator,  a  plea  that  he  is 
not  administrator  is  a  good  bar.  French  v. 
Frazier,  ib.  425.  A  plea  to  the  same,  that  the 
original  plaintiff  is  not  dead,  is  good.  t6. 

&4.  An  administrator  must  be  sued  as  such, 
on  his  promise  to  pay  a  debt  of  his  intestate. 
Forbes  v.  Perrie,  1  Har.  &  J.  109. 

385.  Damages  having  been  assessed  against 
a  turnpike  corporation,  an  individual  petitioned 
the  court  of  sessions  to  assess  his  damages,  and 
this  petition  was  abated  by  his  death.  Held, 
that  his  executor  might  maintain  debt  against 
the  corporation.  Rice  v.  Barre  Turnpike  CorpO' 
ration,  4  Pick.  130. 

386.  An  administrator  de  bonis  non  may  main- 
tain an  action  of  debt  upon  a  judgment  obtained 
by  the  execution.  Dikes  v.  Wooahouse,  3  Rand. 
287.  In  such  an  action,  it  will  be  sufficient  to 
allege,  in  the  declaration,  that  the  judgment  was 
obtained  b^  **  A  B,  executor  of  C  D,  deceased  -, " 
it  will  be  inferred,  on  a  plea  of  nut  tiel-  record, 
that  the  judgment  was  for  a  debt  due  the  testa- 
tor, ib, 

387.  In  Virginia,  an  action  of  debt  may  be 
maintained  by  executors  upon  a  three  months' 
replevy  bond,  payable  to  their  testator.  Booker 
V.  M  Roberts,  1  Cfall,  243. 

388.  Administrators  may  have  an  action  of 
debt  on  a  judgment  recovered  by  the  intestate  in 
his  lifetime.     Wooster  v.  Bishop,  2  Root,  230. 

389.  An  executor  may  maintain  an  action  of 
debt  on  a  bond  given  to  his  testator  as  adminis- 
trator of  another  person.  Boioden  v.  Taggart,  3 
Munf.  513. 

390.  In  Connecticut,  pUne  admimstrarnt  it 
not  a  good  plea  to  an  action  against  an  adminis. 
trator  for  a  debt  of  his  intestate.  Oicott  v.  Gr«- 
ham,  Kirby,  246. 

391.  Under  the  New  Hampshire  statute,  in  an 
action  against  an  executor  or  administrator,  even 
where  the  general  issue  is  pleaded,  the  plaintiff 
must  prove,  in  order  to  entitle  himself  to  a  ver- 
dict, that  the  demand  was  exhibited  to  the  de- 
fendant previous  to  the  commencement  of  the 
action.    Mathes  v.  Jackson,  6  N.  Hamp.  10& 
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392.  In  an  action  broaght  by  an  execntor,  in 
a  cause  of  action  arising  in  the  lifetime  of 
the  testator,  if  the  defendant  plead  the  general 
iMue,  the  plaintiff  cannot  be  required,  on  the  trial, 
to  produce  anj  letters  testamentary.  ChampUn 
y.  7t//ey,  3  Day,  303. 

393.  In  a  suit  upon  a  contract  arising,  or  for  a 
tort  committed,  after  the  death  of  the  testator,  it 
18  not  necessary  for  the  execntor  to  declare  in 
his  official  capacity.  Carlisle  y.  BurUy^  3  Greenl. 
250. 

394.  An  administrator  may  maintain  trespass 
for  an  injury  to  persona]  property  committed 
aAer  the  death  of  the  intestate,  and  before  ad- 
ministration granted.  Hutchins  ▼.  AdamSy  3 
Greenl.  174.  And  if  the  property  be  described 
in  the  writ  as  the  property  of  the  deceased, 
without  saying  of  the  administrator,  it  is  suf- 
ficient aAer  yerdict.  ib. 

395.  The  executor  of  an  executor  represents 
the  first  testator ;  but  it  is  correct,  in  a  declara- 
tion by  or  against  him,  to  notice  the  prior  ex- 
ecutorship. O'DriscoU  y.  Fishlfumey  1  N.  &  M. 
77. 

396.  In  an  action  of  debt  against  an  adminis- 
trator on  a  judgment  of  assets  quando  accide- 
rinty  one  cannot  recover  against  assets  in  the 
hands  of  the  administrator  at  the  time  that 
judgment  was  rendered.  MDowaU  v.  Branharny 
2  N.  &  M.  572. 

397.  In  debt  upon  a  judgment  recoyered  against 
an  executor  in  Virginia,  upon  motion,  the  dec- 
laration suggested  a  devastavit  of  assets  which 
accrued  af&r  the  judgment  rendered.  Held, 
that  the  executor  was  not  precluded  from  plead- 
ing a  special  plene  administravit,  and  from  sup- 
porting it  by  proof.  Ruffin  v.  PendUtan,  2  Wash. 
184. 

396.  The  Virginia  statute  does  not  give  a 
motion,  on  a  three  months*  replevy  bond,  against 
executors.     Glassford  v.  Haekett,  3  Call,  193. 

399.  A  plaintiff  suing  as  administrator,  with 
the  will  annexed,  in  Pennsylvania,  during  the 
executor's  absence,  must  aver  that  the  executor 
continued  absent  at  the  time  of  bringing  the 
action.     Lewis  v.  Ewing,  3  S.  &  R.  44. 

400.  In  an  action  by  a  surviving  executor  for 
a  debt  due  to  the  testator  in  his  life  time,  the 
declaration  must  aver,  not  only  that  the  debt 
w.as  not  paid  to  the  plaintiff,  but  also  that  it  was 
not  paid  to  the  testator,  nor  to  either  of  the  co- 
executors.     Buckner  v.  Blair,  2  Munf.  336. 

401.  In  assumpsit  against  an  administratrix, 
she  offered  in  evidence,  under  a  plea  of  plene  ad- 
ministravity  a  deed  of  trust,  for  the  purpose  of 
proving  that  certain  property  in  her  possession 
was  not  to  be  considered  as  assets.  Held,  that 
it  could  not  be  given  in  evidence  under  the 
plea,  not  being  mentioned  in  it,  but  that  it 
should  have  been  pleaded  specially.  Taylor  v. 
Richards,  3  Munf.  8. 

402.  If  a  judgment  is  rendered  against  an  ad- 
ministrator for  the  debt  of  his  intestate,  and 
after  his  death,  an  action  of  debt,  suggesting  a 
devastavit  to  have  been  committed  in  his  life- 
time, be  brought  against  his  administrator,  such 
administrator  is  estopped  by  the  judgment  from 
pleading  that  no  assets  of  the  estate  of  the  origi- 
nal intestate  ever  came  to  the  hands  of  such 
original  administrator.    Eppes  y.  Smith,  4  Munf. 

403.  An  administration,  granted  in  another 
fltate,  does  not  give  the  administrator  appointed 
there  a  right  to  sue  jointly  with  an  administrar 
tor  appointed  in  Virginia.  Diekinson  v.  M*Crav>y 
4  Rand.  158 


404.  A  declaration  against  an  administrator, 
containing  counts  charging  him  in  his  repre- 
sentative character,  combined  with  other  counts, 
charging  him  in  his  individual  character,  is  bad 
on  general  demurrer.  Epes  v.  Dudley,  5  Rand. 
437.  But  where  all  the  counts  are  laid  against 
the  defendant  as  administrator,  they  will  be  con- 
sidered as  applying  to  him  in  his  representative 
character,  and  therefore  good  ;  although  the  dec- 
laration, in  some  of  the  counts,  omits  to  state 
that  the  claim  was  for  money  due  from  the  intes- 
tate of  the  defendant,  ib. 

405.  An  administrator  who,  in  a  suit  upon  a 
bond  of  his  intestate,  pleaded  payment  in  sood 
faith,  and  without  knowing  the  effect  of  a  find- 
ing against  him  on  that  plea,  on  verdict  against 
him,  will  not  be  relieved  by  being  let  in  to  plead 
plene  administravit,  though  he  swear  that  he  has 
a  good  defence  under  this  plea.  Martin  v.  Sarles^ 
4  Cow.  24. 

406.  In  an  action  by  an  administrator,  as  such, 
the  defendant  cannot  file,  in  offset  to  the  plain- 
tiff's claim,  a  demand  against  him  in  another 
capacity.  Tate  v.  Chandler,  4  Stew.  &,'  Port. 
417. 

407.  In  an  action  by  an  administrator  to  re- 
cover a  debt  due  to  his  intestate,  the  defendant 
may  file  in  set-off  a  demand  for  money  paid  by 
him  to  defray  the  funeral  expenses  of  the  de- 
ceased ;  but  he  cannot  avail  himself  of  such  de- 
mand as  a  payment  of  his  debt.  Adams  y.  Butts^ 
16  Pick.  343. 

408.  It  is  a  good  defence  to  an  action  against 
an  administrator  in  Alabama,  that  the  intestate's 
estate  has  been  represented  insolvent  durmg  its 
pendency,  unless  it  be  to  recover  the  amount  of 
expenses  of  the  last  sickness  and  funeral  of  the 
deceased ;  and  such  matter  may  be  well  pleaded 
puis  darrein  continuance.  Fennell  v.  Patrick,  3 
Stew.  d&  Port.  244.  A  replication  to  such  plea, 
that  the  claim  sued  on  was  in  part  for  such  ex- 
penses, (the  fact  not  being  alleged  in  the  dec- 
laration,) without  alleging  a  claim  sufficient  to 
give  the  court  jurisdiction,  is  bad.  ib. 

409.  An  executor  may  maintain  detinue,  for 
the  title-deeds  and  other  muniments  of  title  to 
real  estate  of  his  testator,  without  a  special 
averment,  in  the  declaration,  of  his  right  to  sue. 
Cummings  v.  TindaU,  4  Stew.  &,  Port.  357. 

410.  In  an  action  by  an  administrator,  on  a 
note  made  to  him  as  such,  against  the  maker, 
an  order,  drawn  by  a  stranger  upon  the  admin, 
istrator,  and  accepted  by  him  as  such,  in  favor  of 
the  maker,  may  be  filed  in  set-off  by  the  defend- 
ant.    Tate  V.  Chandler,  ib.  417. 

411.  **  Debt  *'  suggesting  a  devastavit,  is  main- 
tainable on  a  judgment  by  default,  against  ad- 
ministrators, either  before  or  after  a  JL  fa,  im 
issued.     Burke  v.  Adkins,  2  Port.  236. 

412.  A  sci.fa.  against  executors,  to  show  cause 
why  execution,  de  bonis  propriis,  should  not 
issue,  (after  judgment  by  default  against  the 
estate,)  is  not  allowable  on  the  bare  return  of 
nvUa  bona  to  an  execution  de  bonis  testaUnis, 
Bank  of  Alabama  v.  Hooks,  2  Port.  271. 

413.  Where  the  defendants,  being  executors, 
pleaded  the  general  issue,  an  outstanding  judg- 
ment, and  plene  administravit  prater,  and  ruled 
the  plaintiff  to  reply  to  the  last  plea,  which  he 
omitted  ;  held,  that  the  only  effect  of  the  default 
would  be  judgment  for  the  defendant,  with  the 
costs  on  that  branch  of  the  defence  founded  on 
the  special  plea ;  but  that  the  plaintiff  might  ff^ 
to  trial  on  the  issue,  and  if  he  succeeded,  take  hu 
judgment  quando  acciderint ;  and  the  judgment 
eonld  not  be  perfected  for  the  defimdanta  till  Xhm 
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israe  was  disposed  of.     Ford  ▼.  Crane^  6  Cow. 
71. 

414.  On  the  plea  of  plent  administravit^  and 
no  assets  to  be  administered,  the  onus  is  upon 
the  plaintiff,  who  is  bound  to  show  assets.  Bent- 
Uy  V.  Bentley,  7  Cow.  701. 

415.  An  administrator  cannot  deny  the  execu- 
tion of  a  writing  sued,  purporting  to  have  been 
executed  by  his  intestate,  unless  it  be  bj  plea, 
supported  by  affidavit ;  and  the  plaintiff  is  not 
otherwise  bound  to  prove  it.  Vincent  v.  Pitman^ 
1  Mis.  712. 

416.  A  citation  to  an  administrator,  to  show 
cause  why  judgment  and  execution  should  not 
be  awarded  against  him  for  the  distributive 
share  of  one  in  an  estate,  must  set  out  the 
previous  proceedings  had  in  the  settlement  of 
the  estate.     Welch  v.  Walker^  4  Port.  120. 

417.  In  Virginia,  if  a  defendant  dies  after  in- 
terlocutory judgment,  and  a  writ  of  inquiry 
awarded,  his  administrator,  upon  scire  facias^ 
can  plead  only  what  his  intestate  could  have 
pleaded.     M Knight  v.  Craig^  6  Cranch,  183. 

418.  Upon  the  death  of  a  plaintiff,  and  the 
appearance  of  his  executor,  the  defendant  may 
insist  upon  the  production  of  the  letters  testa- 
mentary, before  the  executor  can  be  permitted 
to  prosecute.     Wilson  v.  Codman^  3  Cranch,  193. 

419.  Where  a  promissory  note  is  made  to  two 
executors,  but  not  described  as  such,  afler  the 
death  of  one  of  them,  his  executor  cannot  join 
with  the  survivor  in  an  action  upon  the  note ; 
the  right  of  action  is  in  the  survivor  alone. 
Waters  v.  Crea^h,  Minor,  128. 

420.  Where  issue  is  joined  on  a  plea  denying 
that  the  plaintiff  is  administrator,  proof  that  he 
is  administrator,  with  the  will  annexed,  supports 
the  issue  on  the  part  of  the  plaintiff.  Owings 
T.  Beall,  1  Litt.  257. 

421.  In  Pennsylvania,  assumpsit  will  lie  against 
an  administrator,  for  a  distributive  share  of  an 
intestate's  estate,  without  proof  of  a  special 
promise.    Holloback  v.  Van  Buskink^  4  Dall.  147. 

422.  Where  a  promise  in  writinfir  is  necessary 
in  order  to  charge  an  executor  de  bonis  propriis, 
such  written  promise  need  not  be  averred  m  de- 
claring against  him.  Pettigrew  v.  Pettigreio^  1 
Stew.  580. 

423.  If  there  be  two  administrators,  and  one 
only  be  sued  before   a  justice,  it  need  not  be 

S leaded  in  abatement,  but  the   defendant  may 
ave  nonsuit  on  motion.     Ryerson  v.  Ryerson,  1 
South.  363. 

424.  A  surviving  promisee  cannot  join  with  the 
administrator  of  deceased  promisee  in  an  action 
upon  a  note  to  the  survivor  and  deceased  jointly. 
Smith  V.  Franklin,  1  Mass.  480.  Walker  v.  Max- 
weU,  ib.  104. 

425.  Where  a  decree  was  passed  by  the  judge 
of  probate,  directing  an  administrator  to  pay  one 
J.  S.,  an  administrator  de  bonis  non,  a  sum  of 
money  found  due  his  intestate,  the  amount  not 
being  paid,  the  administration  bond  was  put  in 
suit,  and  judgment  obtained,  but  not  satisfaction. 
It  was  held,  that  the  remedy  on  the  bond  was 
eomnlatiye  merely,  and  that  J.  S.  mi^ht  main- 
tain an  action  of  debt  against  the  admmistratori 
declaring  against  him  in  that  capacity,  upon  the 
decree  of  the  judge  of  probate.  Storer  v.  Storer, 
6  Mass.  390. 

426.  An  administrator  may  maintain  debt  in 
one  state,  in  his  individual  capacity,  upon  a 
judgment  recovered  by  him  in  another  state  as 
administrator.     Talmadge  v.  Chapel,  16  Mass.  71. 

427.  The  marriage  of  a  feme  sole  administra- 
trix abates  a  suit  previously  commenced  by  her. 


Svfan  ▼.  Wilkinson,  14  Mass.  296.  Alitor,  if  she 
be  one  of  several  administrators,  under  the  statute 
of  1783,  c.  24.     mwell  y.  Marey,  17  Mass.  341. 

428.  In  assumpsit  against  an  administrator  de 
bonis  non,  the  promise  may  be  laid  to  have  been 
made  to  the  former  administrator.  Sullivan  v. 
Holker,  15  Mass.  374. 

429.  Afler  judgment  recovered  in  a  suit  by  an 
administrator,  the  debt  is  due  to  the  plaintiff  in 
his  personal  capacity,  and  he  may  declare  on  it 
as  such.     BiddU  v.  WUkins,  1  Pet.  686. 

430.  A  plea  of  pUne  administravit  of  assets 
which  had  come  to  defendant's  hands  "in  this 
state,"  was  held  bad  on  demurrer,  in  an  action 
of  debt  on  judgment.  Conover  v.  Chapman,  2 
Bailey,  436. 

431.  The  replication  of  a  purchase  by  the  ad- 
ministrator, at  his  own  sale,  is  no  answer  to  a 
plea  of  a  discharge  by  the  ordinary.  Trimmier 
V.  TraU,  2  Bailey,  480. 

432.  A  count  on  promises  to  a  plaintiff,  as 
administrator,  may  be  joined  with  a  count  on 
promises  to  his  intestate,  if  the  claim  be  in  the 
right  of  the  intestate.  Sebring  v.  Keith,  2  Bailey, 
192. 

433.  An  administrator,  who  sues  for  a  conver- 
sion of  the  goods  of  his  intestate  after  his  death, 
sues  in  his  individual  character ;  and  as  his  ad- 
ministration forms  a  part  of  his  title,  he  must 
prove  it.     Brovming  v.  Huff,  2  Bailey,  174. 

434.  Where  executor  or  administrator  declares 
on  his  own  seizin  in  that  capacity,  he  must,  even 
under  the  general  issue,  show  his  appointment 
as  part  of  the  title  ;  not  so,  if  he  declare  on  that 
of  the  deceased.    Aldis  v.  Burdiek,  8  Verm.  25. 

435.  An  order  of  the  court,  repealing  letters 
testamentary  given  to  the  executor,  and  granting 
administration  with  the  will  annexed  to  another, 
gives  no  right  to  the  latter  to  sue  on  a  bond  given 
to  the  former.     Gordon  v.  Wood,  4  Bibb,  476. 

436.  In  detinue  by  an  administrator,  where  he 
declares  on  the  possession  of  the  intestate,  evi- 
dence that  another  person  is  the  rightful  sdmin- 
istrator  is  inadmissible  on  the. general  issue;  it 
should  be  specially  pleaded.  Henderson  v.  Clark, 
4  Bibb,  391. 

437.  In  an  action  of  debt,  by  two  executors, 
on  a  note  given  to  them  as  executors,  a  plea  that 
the  defendant  was  appointed  an  executor,  and 
qualified,  will  not  abate  the  suit.  Baker  v.  Baker, 
4  Bibb,  346. 

438.  If  a  plaintiff  describes  himself  in  the  writ 
and  declaration  as  administrator,  but  lays  the 
cause  of  action  in  his  own  right,  a  plea  that  he 
is  not  administrator  is  not  good.  Spurgen  v. 
Robinet,  4  Bibb,  75. 

439.  Where  an  administrator  in  detinue  de- 
clares in  the  possession  of  his  intestate,  and  the 
general  issue  is  pleaded,  the  fact  of  his  being 
administrator  cannot  be  questioned  under  that 
plea.     Floyd  v.  Breckenridge,  4  Bibb,  14. 

440.  An  action  on  a  note  payable  to  **  A,  ad- 
ministrator of  B,"  after  the  death  of  A,  must  be 
brought  in  the  name  of  A*s  administrator.  M'Coy 
V.  GUmore,  7  Ham.  ^Part  Ist,)  268. 

441.  Detinue  will  lie  against  an  administrator 
for  property  obtained  by  him  in  that  character. 
Mansdlv.  Israel,  3  Bibb,  510. 

442.  On  the  issue  of  plene  administravit,  the 
plaintiff  must  prove  that  the  defendant  had  re- 
ceived assets.     Wallace  v.  Barlow,  3  Bibb,  169. 

443.  Two  administrators  may  join  in  a  plea  of 
plene  administraverunt,  although  tlieir  defences 
under  that  plea  are  different.  Moore  v.  Tandy, 
3  Bibb,  97. 

444.  Debt  on  simple  contract  liss  against  ex- 
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ecaton  uid  administraton,  in  Ohio.     Tupper  y. 
Tuypery  3  Ham.  387. 

445.  A  count  for  monej  laid  out  and  expended, 
to  and  for  the  use  of  the  said  A,  as  administrator 
of  B  deceased,  is  bad.  Libbit  y.  Lloyd^6  Halst. 
163. 

446.  A  count  for  mone^  had  and  receiyed  by 
A,  administrator  of  B,  is  bad  on  general  de- 
murrer, ib, 

447.  An  action  of  detinue  may  be  brought 
against  an  administrator  in  his  own  right,  for 
property  detained  as  belonging  to  the  estate  of 
the  intestate.     Denny  y.  Booker,  2  Bibb,  427. 

448.  An  action  by  petition  and  summons  will 
lie  against  executors  on  a  bond  for  the  direct 
payment  of  money,  executed  by  their  testator  in 
his  lifetime.    Moore  y.  Gwatkmey,  2  Bibb,  334. 

449.  An  account  commencing  "  A  B,  debtor 
to  C  D,  and  then  setting  out  Sie  items,  dates, 
sums,  ^.,  was  filed  in  the  circuit  court  upon 
the  application  of  an  executor,  under  the  statute 
of  Indiana  of  1824 ;  held,  that  the  account  was 
sufficiently  particular.  Saekett  y.  Wilson,  2 
Blackf.  85. 

450.  An  intestate  haying  been  surety  for  a 
debt,  his  administratrix  paid  it  in  part,  and  after 
marriage,  she  and  her  husband  paid  the  rest ; 
held,  that  they  might  recoyer  the  whole  debt 
against  the  principal,  in  an  action  for  money 
paid  by  husband  and  wife  as  administrators, 
without  declaring  specially  for  the  money  paid 
by  the  administratrix  before  her  marriage.  WU- 
Itams  y.  Moore,  9  Pick.  432. 

451.  If  an  administrator  suffer  judgment  by 
default,  he  cannot  afVerwards,  by  the  common 
law,  in  an  action  against  him  suggesting  a  de- 
va^avit,  plead  pUne  administravU,  Moore  y. 
Martindale,  2  Blackf.  353. 

452.  The  statute  of  Indiana,  of  1822,  enacting 
that  no  mispleading  should  thereafter  render  any 
executor  or  administrator  personally  liable^  has 
no  application  to  a  judgment  rendered  previously 
to  the  statute.  Moore  y.  Martindale,  2  Blackf. 
353.    ib.  3  Blackf  275. 

453.  If  an  executor  or  administrator  sue  on  a 
cause  of  action  arising  in  the  lifetime  of  the 
testator  or  intestate,  and  the  defendant  plead  the 
general  issue  or  any  other  plea  in  bar,  the  plain- 
tiff's character  of  executor  or  administrator  is 
admitted.     Pollard  y.  BuUery,  3  Blackf  239. 

454.  An  executor  may  maintain  detinue  for 
slaves.     Cox  y.  Robertson,  1  Bibb,  604. 

455.  If  the  plaintiff  sues  as  executor,  and  the 
defi^ndant  pleads  to  the  action,  he  cannot  after- 
wards question  the  right  of  the  plaintiff  to  sue 
as  executor,  ib. 

456.  A  joint  action  against  the  surviving 
obligor  and  the  representatives  of  a  deceased 
obligor,  cannot  be  maintained.  Clark  y.  Parish, 
1  Bibb,  547. 

457.  It  is  not  error  for  an  administrator  to  de- 
clare as  administrator  upon  an  assumpsit  made 
to  himself  for  a  debt  due  to  his  intestate.  Pringle 
y.  Samuels,  1  Bibb,  167. 

458.  Where  a  suit  is  brought  by  an  executor 
or  administrator  before  a  justice  of  the  peace,  in 
New  York,  and  the  defendant  pleads  a  set-off, 
and  a  balance  is  found  in  his  favor,  the  judg- 
ment for  the  defendant  is  absolute  and  peremp- 
tory against  the  plaintiff,  who  becomes  thereby 
personally  charged  for  the  judgment  de  bonis 
propriis.     Smith  v.  Loektuood,  10  Johns.  366. 

459.  A  plea  by  an  executor,  *^  that  he  had  not, 
on  the  day  of  exhibiting  the  plaintiff's  bill,  nor 
at  any  time  since,  had  any  goods  or  chattels 
vhieh  w«?e  of  tl)«  tastator  at  tbe  time  of  his 


death,  in  his  hands  to  be  administered,"  without 
alleging  that  he  had  fully  administered  the  goods 
and  chattels  which  were  of  the  testator  at  the 
time  of  his  death,  and  which  had  come  to  the 
hands  of  the  defendant  to  be  administered,  and 
without  alleging  that  he  never  had  any  goods  or 
chattels  of  the  testator  in  his  hands  to  be  admin- 
istered, is  good,  both  in  form  and  substance. 
Fowler  v.  skarp,  15  Johns.  323.  And  the  *«  ex- 
hibition of  the  bill,"  mentioned  in  the  plea,  will 
be  regarded  as  tantamount  to  the  commence- 
ment of  the  suit,  or  suing  out  the  writ,  unless  the 
plea  is  specially  demurred  to  on  that  ground,  ib. 

460.  A  commenced  an  action  against  an  ad- 
ministrator, and  then  B  commencea  an  action,  in 
which  B  confessed  judgment.  In  A*s  action,  the 
defendant  pleaded  outstanding  debts  of  a  higher 
degree,  and  a  debt  to  himself  of  equal  degree, 
but  failed  to  plead  the  judgment  recovered  by  B. 
Held,  that  the  defendant  could  not  avail  himself 
of  B*s  judgment  as  a  defence,  not  having  pleaded 
it ;  but  that  it  was  not  an  admission  of  assets, 
so  as  to  entitle  A  to  judgment  on  the  plea  of 
plene  administravit,  and  that  the  plaintiff  might 
notwithstanding  take  advantage,  in  his  defence, 
of  the  debts  which  he  had  pleaded.  Ruggles  y. 
Sherman,  14  Johns.  446. 

461.  In  a  proceeding  by  notice  and  motion, 
under  the  statute  of  Indiana,  by  the  administra- 
tor of  an  execution  creditor,  against  a  late  sheriff, 
for  not  returning  an  execution  in  favor  of  the 
intestate,  the  defendant  may  deny  the  represent- 
ative character  of  the  plaintiff  by  a  plea  of  ne 
unques  administrator.  Weathers  v.  JVciomam,  1 
Blackf  232. 

462.  At  common  law,  if  an  administrator,  when 
sued  for  a  debt  of  the  intestate,  omit  to  plead 
plene  administravit,  and  judgment  be  given 
against  him,  assets  are  admitted,  and  he  cannot 
anerwards  plead  that  plea  in  an  action  on  the 
judgment  suggesting  a  devastavit.     Goodwin  t. 

WUson,  I  Blackf.  344. 

463.  In  assumpsit  against  an  administratrix, 
she  pleaded  the  act  of  limitations,  and  the  plain- 
tiff proved  that  immediately  preceding  the  in- 
stitution of  the  suit,  he  presented  his  account  to 
the  defendant,  who  said  that  she  did  not  wish  to 
see  it;  that  she  would  pay  all  just  claims  against 
the  estate  of  the  deceased,  as  soon  as  she  ob- 
tained money  ;  that  she  would  put  the  money 
into  the  hands  of  the  orphans*  court,  to  have  the 
same  adjusted ;  and  that  if  the  plaintiff  would 
pass  his  account  with  the  orphans*  court,  she 
would  pay  it ;  held,  that  these  declarations  were 
of  themselves  sufficient  to  prevent  the  operatioB 
of  the  statute.  Chapman  v.  Dixon,  4  Har.  A  J. 
527.  But  it  not  being  stated  in  the  declaration 
that  she  promised,  as  administratrix,  to  pay,  the 
declarations  could  not  disprove  the  plea  of  the 
act.  t^. 

464.  In  an  action  against  an  administrator,  the 
declaration  set  forth  a  debt  due  from  the  in- 
testate in  his  lifetime,  and  his  promise  to  pay  it ; 
a  reference  of  the  demand  by  the  plaintiff  and 
defendant,  as  administrator ;  an  award  in  favor 
of  the  plaintiff,  and  a  promise  by  the  adminis- 
trator to  pay  the  specific  sum  awarded;  and 
charged  a  breach  in  the  non-payment  of  such 
sum  :  held,  that  it  was  sufficient,  without  averring 
sufficient  assets  in  the  hands  of  the  administra- 
tor. Giles  v.  Ferryman,  1  Kar.  &  Gill,  164. 
No  form  of  words  is  necessary  to  be  used  in  an 
averment  that  a  defendant  is  administrator :  if 
enough  is  said  to  amount  to  an  allegation  that 
the  defendant  administered  on  the  estate  of  tho 
deceased,  it  will  suffice,  ib. 
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465.  The  execator  of  A  obtained  a  jadgment 
ft^inst  B,  from  which  he  appealed,  and  gave  a 
bond,  with  C  as  his  surety.  The  ludgpient  be- 
ing affirmed,  a  suit  was  afterwards  brought,  upon 
the  appeal  bond,  against  B  and  C.  The  writ  in 
the  latter  case  was  in  the  detinet  only,  and  the 
plaintiffs  therein  were  styled  '*  executors,  &c.*' 
In  the  declaration  which  recited  the  writ,  the 
plaintiffs,  without  being  named,  were  styled 
throughout  *'  the  said  plaintiffs."  In  the  replica- 
tion assigning  the  breaches,  the  plaintiffs  styled 
themselves  **  executors,  &c,"  To  the  replica- 
tion there  was  a  rejoinder,  and  to  that  a  gen- 
eral demurrer  by  the  plaintiffs.  Held,  that  the 
words  **  the  said  plaintiffs,**  in  the  declaration, 
must  be  understood  as  haying  reference  to  the 
plaintiffs  as  described  in  the  writ,  and  that  the 
contract  sued  on  being  one  on  which  the  plain- 
tiffs could  maintain  an  action  in  their  represent- 
atiye  capacity,  there  was  no  error  in  the  plead- 
ings.    Sasseer  y.   WaUcer,  5  Gill  &  Johns.  102. 

466.  Where,  in  an  action  against  an  executor 
or  administrator,  outstanding  judgments  recov- 
ered against  the  testator  or  intestate,  jointly 
with  other  persons,  are  pleaded,  the  defendant 
must  ayer  that  the  testator  or  intestate  was  the 
suryiyor.     Douglas  y.  Satterlee,  11  Johns.  16. 

467.  An  admmistrator,  in  a  suit  against  him, 
pleaded  several  outstanding  judgments,  or  other 
debts,  of  a  higher  nature  than  that  for  which  he 
was  sued,  and  also  plene  administravkf  except  as 
to  a  specific  sum.  Some  of  the  judgments  were 
badly  pleaded,  but  others  were  well  pleaded. 
Held,  that  the  plaintiff  could  not  have  judgment 
generally;  but  if  the  judgments  or  debts,  well 
pleaded,  were  sufficient  to  absorb  the  assets  con- 
fessed, he  might  take  judgment  for  the  assets,  in 
futuro ;  or  if  more  than  sufficient  to  satisfy  the 
well-pleaded  judgments,  he  may  take  judgment 
for  the  overplus.  Douglas  v.  Satterlee,  11  Johns. 
16.  The  plaintiff  in  such  case  should  not  demur 
to  the  whole  plea,  but  only  to  such  of  the  judg- 
ments or  debts  as  are  badly  pleaded,  and  traverse 
the  residue  of  the  plea.  ib. 

468.  The  promise  of  an  administrator,  to  pay 
a  debt  of  the  intestate,  need  not  be  averred  in 
the  declaration  to  be  in  wilting;  the  statute  of 
frauds  applying  to  the  proor  and  not  to  the 
declaration.     MUU  v.  KuykevuidiU,  2  Blackf.  48. 

(b.)  Evidence. 

469.  Administration  cannot  be  proved  by  par- 
ol evidence.     Hay  v.  Bruere,  1  Halst.  212. 

470.  An  administrator  is  not  bound  to  produce 
the  evidence  of  his  administration,  in  the  suits 
by  him,  in  the  courts  of  Virginia,  unless  notified 
that  they  will  be  required.  Hughes  v.  Clayton^ 
3  Call,  564. 

471.  A  transcript  of  the  order  of  the  county 
court,  granting  administration  with  the  will  an- 
nexed, is  prima  facie  evidence,  as  well  of  the 
jurisdiction  of  the  court,  as  of  the  Acts  stated  in 
the  order.     Owin^s  v.  BeaU,  1  Litt.  257. 

472.  An  administrator's  account,  settled  with 
the  county  court,  is  prima  facie  ey'idence  in  favor 
of  the  administrator,  without  the  vouchers ;  and, 
if  recorded,  a  copy  of  the  record  is  admissible. 
Logan  V.  Frontman,  3  A.  K.  Marsh.  66. 

473.  Inventories  and  appraisements  of  a  dece- 
aent*s  estate  are  evidence  against  executors  and 
aaministrators ;  and  a  transcript  from  the  record 
^hereof  is  admissible.  Chaff  ant  v.  Hart,  1  A.  K. 
Marsh.  572. 

474.  An  inventory  of  the  estate  of  a  deceased 
person  must  be  signed  by  the  executor  or  ad- 
ministrator,  in  order    to    be  •videnee    for    or 


against  him.      Carr  r.  Anderson ^  2  H.  db  M 
361. 

475.  A  final  account,  settled  by  an  adminis 
trator  with  the  orphans*  court  of  Maryland,  is 
not  conclusive  evidence  in  his  favor,  upon  the 
issue  of  devastavit  vel  non,    Beatty  v.  State  of 
Maryland^  7  Cranch,  281. 

476.  An  appraisement  of  a  decedent's  estate, 
though  not  signed  by  the  administratrix,  and 
therefore  not  evidence  as  an  inventory,  was 
held  prima  facie  evidence  of  the  amount  of  the 
assets,  in  an  action  of  assumpsit  against  such 
administratrix.     Rogers  v.  Chandlery^  Munf.  65. 

477.  The  certificate  of  probate,  or  of  adminis- 
tration, granted  by  a  court  of  Virginia,  and  at- 
tested by  the  clerk,  will  enable  the  executor  or 
administrator  to  act,  and  may  be  given  in  evi- 
dence in  any  court  in  that  commonwealth. 
Dickinson  v.  JfCraw^  4  Rand.  158. 

478.  The  proceedings  of  the  orphans'  court  of 
Maryland,  and  the  account  and  distribution  of 
the  estate  of  the  intestate,  by  the  administrator, 
are  competent  and  sufficient  evidence  against  the 
administrator.     Scott  v.  Burcky  6  Har.  &  J.  67. 

479.  An  inventory,  made  and  returned  by  an 
administrator  to  the  orphans'  court,  afler  he  has 
commenced  an  action  for  the  recovery  of  the 
property  included  therein,  is  not  competent  evi- 
dence for  him  at  the  trial  of  the  cause,  he  being 
personally  liable  to  costs.  •  AUender  v.  JUston,  2 
Gill  &  Johns.  86. 

480.  A  probate  of  an  account,  under  the  Mary- 
land act  of  1729,  c.  20,  §  9,  which  omits  to  state 
that  the  creditor  had  not  received  any  security 
for  his  debt,  is  not  evidence  under  that  act. 
Smoot  V.  Bunburtf,  1  Har.  &>  J.  136. 

481.  Inventories  and  appraisements  are,  it 
seems,  prima  facie  evidence  of  the  value  only 
of  the  property  appraised,  and  are  no  evidence 
that  the  property  inventoried  belonged  to  the 
deceased,  except  as  against  the  executor  or  ad- 
ministrator.    Carr  v.  Anderson^  2  H.  &  M.  361. 

482.  An  administrator  may,  under  the  plea  of 
plene  administravit^  give  in  evidence  a  debt  due 
himself     Montaigne  v.  Keith,  2  Hill,  S.  C.  340. 

483.  In  a  suit  for  a  devastavit,  it  is  not  neces- 
sary to  style  the  defendant  as  administrator,  but 
declaring  against  him  as  administrator  is  but  de- 
scriptio  persomB,  and  does  not  vitiate.  King  v. 
Beeler,  4  Bibb,  83. 

484.  In  an  action  against  administrators,  where 
there  are  several,  the  admission  of  indebtedness 
by  one  will  not  entitle  the  plaintiff  to  recover. 
Jrorsyth  v.  Ganson,  5  Wend.  558.  Such  evi- 
dence is  proper  as  a  link  in  the  chain  of  testi- 
mony ;  but,  unless  the  admission  of  all  the  ad- 
ministrators is  shown,  the  party  may  require 
the  judffe  to  charge  the  jury  to  exclude  the  tes- 
timony from  their  consideration,  ib, 

485.  An  exemplification  of  letters  of  adminis- 
tration, from  the  surrogate's  office,  is  good  evi- 
dence, without  accounting  for  the  non-produc- 
tion of  the  original  letters.  Jackson  v.  Robin" 
son,  4  Wend.  436. 

486.  Where  one  sues  as  administrator,  his  ad- 
missions as  to  acts  of  his  intestate  are  not  com- 
petent evidence.  Wheelock  v.  Wheelock^  5  Verm. 
433. 

487.  Letter  of  administration  signed  by  the 
register,  or  certificate  of  administration  attested 
by  him,  is  sufficient  evidence  that  the  person 
therein  named  has  been  appointed.  Seymour  v. 
Beach,  4  Verm.  493. 

488.  Proof  of  a  promise  made  to  an  executor 
will  not  support  an  allegation  of  a  promise  to  a 
testator.     GUnn  v.  JlfCullough^  2  M'Cord,  212. 
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489.  In  an  action  upon  a  promise  bj  an  intes- 
tate, a  pit>mi8e  by  his  executor  cannot  be  given 
in  evidence  to  establish  the  demand.  Q^arles 
y  Littlepage,  2  H.  &  M.  4U1. 

490.  An  administrator  cannot  be  a  witness,  by 
releasing  his  interest  and  paring  costs,  when 
there  is  an  issue  on  the  plea  otplau  administra- 
vU.     Hickert  v.  Haine,  6  Binn.  16. 

491 .  To  disprove  a  plea  ofpUne  adfninistramt, 
the  plaintiff  offered  in  evidence  a  lease,  duly  ex- 
ecuted to  the  testator,  for  a  lot  of  ground  K>r  99 
years,  at  annual  rent.  Held,  that  it  might  be 
read  in  evidence,  although  it  had  not  been  re- 
turned in  the  inventory  to  the  orphans'  court, 
and  although  no  notice  had  been  given  to  the  de- 
fendant that  it  was  intended  to  be  offered  in  evi- 
dence, to  show  fraud  or  want  of  truth  in  the  in- 
ventory.    Dukekart  v.  State,  4  Har.  &•  J.  506. 

492.  An  administrator,  who  is  one  of  several 
plaintiffs,  is  admissible  as  a  witness  af\er  he  has 
released  all  claims  to  commissions,  and  paid  all 
costs,  however  the  verdict  may  be,  unless  he  is 
in  danger  of  being  involved  in  a  devastavit.  Pat- 
ton  V.  Ash,  7  S.  dt  R.  116. 

493.  An  executor,  defendant,  is  competent  to 
show  when,  where,  and  in  what  condition,  he 
found  the  papers  of  his  testator.  Lenox  v.  De- 
haasy  2  Yeates,  37. 

494.  An  administrator,  not  interested  in  an 
estate  further  than  the  per  centum  to  be  allowed 
him,  is  a  competent  witness  to  prove  a  debt  or 
demand  due  the  intestate.  Chaves  v.  Priest,  1 
Mis.  214. 

495.  An  admission,  by  one  of  several  execu- 
tors or  administrators,  of  a  debt  due  from  the 
testator  or  intestate,  does  not  conclude  the  oth- 
ers from  showing  that  the  debt  had  been  paid. 
James  v.  Hockley,  16  Johns.  273. 

496.  In  an  action  by  administrators  on  a  note 
given  to  them  for  a  ne^ro,  the  defendant  cannot 
give  in  evidence  the  declarations  of  one  of  the 
distributees  to  show  the  unsoundness  of  the  per- 
son for  whom  the  note  was  given.  Gray  v.  Cot- 
rell,  1  Hill,  S.  C.  38. 

497.  In  an  action  against  an  executor  or  ad- 
ministrator, on  a  note  of  the  testator  or  intestate, 
the  hand-writing  need  not  be  proved  unless  the 
execution  be  denied  under  oath.  Mackey  v. 
Pratt,  1  Mis.  571. 

498.  A  judgment  against  administrator,  found- 
ed on  a  judgment  against  the  intestate  in  his 
lifetime,  is  evidence  of  the  intestate's  debt,  both 
as  against  the  administrator  and  his  securities, 
and  as  against  the  administrator  of  assets  also, 
though  not  as  against  his  securities :  administra- 
tor's inventory  is  prima  facie  evidence  of  assets 
against  them  to  its  amount.  See  4  Hawks  34 
&.  43.     Armstead  v.  Harramond,  ib.  339. 

499.  One  of  two  executors,  defendants,  cannot 
be  a  witness  for  the  defendants  on  the  pleas  of 
non  assumpsit,  payment,  and  set-off,  though  all 
the  costs  past  and  future  are  paid.  Conrad  v. 
Keystr,  5  S.  &;  R.  370. 

500.  An  administrator,  complainant  under  the 
act  of  forcible  entry  and  detainer  of  Vermont, 
February,  1797,  is  not  estopped  by  his  omission 
to  inventory  the  lands  in  question  in  his  return 
to  the  registry  of  probate,  nor  can  such  inven- 
tory be  evidence  for  the  defendant  to  that  effect. 
Allen  V.  Ormsby,  1  Tyler,  348. 

501.  In  a  suit  by  an  administrator  for  the  re- 
covery of  property  out  of  the  hands  of  a  fraudu- 
lent grantee,  the  insolvency  bf  the  estate  may 
be  proved  by  other  evidence  than  the  orders  and 
decrees  of  the  court  of  probate,  this  fact  being  a 
proper  question  for  the  jury.    Andrews  v.  JDoo- 


little,  11  Conn.  283.  Nor  is  it  indispensably 
necessary,  in  such  action,  that  the  administra- 
tor, when  he  made  demand  for  the  property, 
should  have  given  notice  that  there  were  debts 
for  the  payment  of  which  it  was  needed,  ib. 

502.  An  executor  defendant  is  a  witness  to 
show  where  and  in  what  state  he  found  the 
papers  of  his  testator.  Standley  v.  Weaver,  2 
Teates,  256. 

503.  In  the  adjustment  of  an  executor's  ac- 
count, all  the  parties  in  interest  may  testify. 
Fairman  v.  Bacon,  8  Conn.  418.  Where,  there- 
fore, the  administrator  of  A,  who,  before  his 
death,  had  been  executor  of  C's  estate,  with  B, 
applied  to  the  court  of  probate  for  the  settle- 
ment of  A's  account,  claiming  the  allowance  of 
certain  payments  made  by  A  for  the  benefit  of 
C's  estate ;  it  was  held,  that  the  executor,  B, 
though  a  party  to  the  proceeding,  and  interested 
in  the  event,  was  an  admissible  witness  to  dis- 
prove such  claim,  ib. 

504.  Letters  of  administration  are  legally  effi- 
cient until  they  are  revoked,  and,  in  an  action 
by  the  administrator,  evidence  which  tends  to 
impeach  and  nullify  them  cannot  be  admitted. 
Fishwick  V.  Sewell,  4  Har.  &,  J.  393. 

505.  As  to  how  far  the  admissions  or  acts  of 
one  admininistrator,  in  reference  to  the  acknowl- 
edgment or  liquidation  of  demands  against  the 
estate,  are  obligatory  upon  his  co-administrator, 
and  binding  upon  the  estate,  vide  Jflntire  v. 
Morris,  14  Wend.  90. 

506.  Judgment  recovered  by  an  administrator 
IB  prima  facie  evidence  of  assets;  that  there  was 
once  a  conveyance  by  quitclaim  of  the  premises 
to  the  administrator,  by  the  intestate  in  his  life- 
time, does  not  rebut  the  presumption.  Blodget 
V.  Brinsmaid,  7  Verm.  9. 

507.  Neither  a  judgment  confessed  by  an  ex- 
ecutor or  administrator  of  a  co-obligor,  nor  any 
admissions  made  by  him,  are  admissible  in  evi- 
dence, in  a  suit  against  the  surviving  obligor,  by 
the  obligee.     Wumer  v.  Harris,  5  Har.  &  J.  1 

508.  A  bought  lands  of  an  administrator  for  a 
mill-seat,  and  built  a  mill,  and  overflowed  other 
lands  of  the  intestate ;  the  heir  brought  suit  for 
damages ;  the  deed  from  the  administrator  is  not 
competent  evidence  in  such  action,  the  adminis- 
trator having  no  right  to  convey  any  right  in 
such  other  land  of  tne  heirs.  Winans  v.  Brook" 
field,  2  South.  847. 

509.  Presentment  of  a  claim  to  one  of  two 
representatives  is  notice  to  both,  and,  on  trial, 
proof  is  admissible  that  the  plaintiflT's  account 
was  presented  to  the  defendant's  co-administra- 
trix in  her  lifetime.  Acre  v.  Ross,  3  Stew. 
288. 

510.  A  judgment  against  an  executor  is  not 
evidence,  in  an  action  against  the  administra- 
tors of  a  suretv  of  such  executor.  Jfieholson  v. 
Carr,  3  Blackf*  105. 

(c.)     Verdict. 

511.  Upon  the  issue  of  plens  administravit^ 
the  jury  must  find  specially,  not  only  the  amount 
of  damages,  but  the  amount  of  assets  in  the  hands 
of  the  administrator  or  executor ;  otherwise,  the 
court  cannot  render  judgment  upon  the  verdict. 
Fobes  V.  Seoby,  1  Bibb,  281.  Porter  v.  Glenn^  3 
ib.  86.  Fairfax  v.  Fairfax,  5  Cranch,  19.  Kimg^ 
V.  Anthony,  2  Blackf.  131.  Johnson  v.  HcioiUiia, 
ib.  459. 

512.  A  verdict  upon  the  plea  of  *<  fully  adminis* 
tered,"  ought  to  ascertain  the  amount  of  assets  in 
the  hands  of  the  defendant,  at  the  commence- 
ment of  the  suit,  and  at  the  time  of  the  plea 
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pleaded.  Qardntr  y,  Vidal,  6  Rand.  106.  And 
a  verdict,  which  merely  finds  that  assets  suffi- 
cient to  pay  the  plaintiff's  demand  **haTe 
come"  to  the  defendant's  hands,  without  say- 
tus  loAeit,  is  erroneous,  ib. 

5)3.  In  an  action  against  an  executor,  plea, 
**  nothing  by  descent  or  devise,*'  replication, 
^^  more  than  sufficient  to  pay  the  debt,  by  de- 
vise," issue  thereon,  and  verdict  for  the  plain- 
tiffs, it  is  not  necessary  that  such  verdict  should 
find  the  value  of  the  estate  devised.  Jameson 
V.  Martin^  3  J.  J.  Marsh.  330. 

514.  A  verdict  against  an  administrator  for 
$100  in  damages,  and  that  ^*  the  defendant  has 
assets  in  his  hands  sufficient  to  pay  it,"  is  valid. 
Bishop  V.  Hamilton,  4  J.  J.  Marsh.  548. 

515.  An  administrator  who  declares  in  tres- 
pass for  breaking  his  close  and  taking  away 
slaves  belonging  to  the  estate  of  the  intestate, 
will,  in  Virginia,  after  verdict,  be  intended  to 
have  been  in  possession,  for  the  purpose  of  finish- 
ing the  crop,  by  virtue  of  the  act  of  the  assem- 
bly.    Moore  v.  Downey,  3  H.  &  M.  127. 

516.  In  debt  on  a  bond  against  an  administra- 
tor,  the  defendant  pleaded  '*  payment "  and  **  fully 
administered,"  on  both  of  which  pleas  issues 
were  joined.  The  jury  found  for  the  plaintiff 
on  the  first  issue,  and  found,  on  the  last,  **  that 
assets  more  than  sufficient  to  pay  the  debt,  &c., 
came  to  defendant's  hands  to  be  administered." 
Held,  that  the  verdict  on  the  last  issue  was  in- 
sufficient to  found  judgment  de  bonis  testatoris. 
SturdiwnU  v.  Rains,  1  Leigh.  481. 

(d.)    Judgment. 

5J7.  Judgment  cannot  be  rendered  against 
executors,  on  proceedings  instituted  in  the  name 
of  the  husband  alone,  for  his  wife's  distributive 
share  in  an  estate.  BlackweU  v.  Meneese,  6 
Stew.  Sl  Port.  397. 

518.  A  judgment  in  ordinary  cases  cannot  be 
rendered  against  admmiBtrntoTsde  bonis 2fropriis. 
Langhlin  y.  Af  Donald,  1  Mis.  684. 

519.  A  judgment  against  an  executor  in  his 
personal  right  is  erroneous.  Rece  v.  May,  2 
A.  K.  Marsh.  23. 

520.  In  Alabama,  judgment  cannot  be  ren- 
dered against  sn  administrator  de  bonis  propriis. 
Armstrong  v.  Johnson,  Minor,  169.  Greening  v. 
Brown,  ib.  353.     Bowie  v.  Foster,  ib.  264. 

521.  In  actions  against  executors,  or  adminis- 
trators, judgment  should  be  rendered  against  the 
defendant,  to  be  made  out  of  the  goods  of  the 
deceased,  and  not  against  the  defendant  gener- 
ally. qidrksaU  v.  quUksall,  2  Penn.  457. 
kelson  V.  Golden,  ib.  6^.  Murray  v.  Davis,  ib. 
843.    Montfort  v.  Vanarsdalen,  2  South.  686. 

522.  Judgment  against  an  executor  for  a 
legacy  in  his  hands,  is  de  bonis  propriis.  Pet' 
Hgrew  V.  Pettigreyo,  1  Stew.  560. 

523.  In  an  action  against  an  executor,  judg- 
ment  cannot  be  entered  de  bonis  propriis.  Pope 
v.-  Robinson,  1  Stew.  415. 

524.  If  a  regular  judgment  has  been  obtained 
against  an  a<uninistrator,  by  default,  and  more 
than  a  tem  has  elapsed  since  the  defendant  knew 
of  the  default,  yet  the  court  will  set  aside  the  de- 
ftnlt  on  payment  of  costs,  to  let  the  administra- 
tor plead,  so  as  to  prevent  his  being  made  liable, 
de  bonis  proprHs,  Uirough  the  ignorance  or  neg- 
ligence of  his  attorney.  PhiUips  v.  Hawley,  6 
Johns.  129. 

525.  In  an  action  by  distributees  to  recover  their 
■hares  against  A  and  B,  *<  administrators  of 
C.  W.,  deceased,"  this  may  be  considered  by  the 
eonrt  as  either  a  dsseriptio  persona  or  surplus- 


age. Evidence  may  be  ^iven  to  char^  the  ad- 
ministrators in  their  individual  capacities  ;  they 
cannot  plead  plene  administravit ;  and  the  judg. 
ment  must  be  de  bonis  propriis,  Waldsmith  v. 
Waldsmith,  2  Ham.  156. 

526.  Where  the  declaration  contains  a  count 
founded  on  the  promise  of  a  testator,  and  also  an 
account  founded  on  an  assumpsit  by  the  execu- 
trix, it  is  error  under  a  general  verdict  to  render 
judgment  against  the  executrix  individually. 
Luke  V.  Marshall,  6  J.  J.  Marsh.  458. 

527.  If  an  administrator  fails  to  sustain  his 
plea  of  fully  administered,  he  is  not,  on  that  sc- 
count,  liable  to  a  judgment  beyond  the  assets  to 
be  administered.  The  verdict  in  such  a  case 
should  find  the  amount  of  assets  unadmio. 
istered,  and  the  judgment  should  be  de  bonis 
testatoris,     Siglar  v.  Haywood,  8  Wheat.  675. 

528.  If  an  administrator  does  not  plead  want  of 
assets,  the  judgment  of  de  bonis  testatoris  is 
awarded.  Parker  v.  Stevens,  1  Hayw.  218.  Hogg 
V.  White,  ib.  298. 

529.  A  judgment  against  administrators,  upon 
bond  and  warrant  of  attorney  executed  by  them, 
does  not  bind  the  estate  of  the  intestate  so  that  it 
can  be  taken  upon  an  execution  issued  thereon ; 
nor  can  it  be  pleaded  by  them  as  a  legal  judg- 
ment against  the  estate.  Pinney  v.  Johnson,  8 
Wend.  500. 

530.  Judgment  cannot  be  given  against  an 
administrator  plaintiff,  to  be  levied  of  the  assets 
of  the  intestate,  when  he  sues  en  autre  droit. 
Caperton  v.  CaUisen,  1  J.  J.  Marsh.  396. 

531.  In  assumpsit  against  executors  for  money 
had  and  received  by  them  to  the  plaintiff's  use  ; 
it  seems  that  judgment  should  be  de  bonis  pro- 
priis,  and  not  de  bonis  testatoris.  Martin  v. 
Stovtr,  2  Call,  514. 

532.  In  Kentucky,  since  the  act  of  181  J,  a 
judgment  against  an  executor  for  debt,  by  de- 
fault, does  not  conclude  him  as  to  assets.  Lof^ 
tus  V.  Locker,  1  J.  J.  Marsh.  297. 

533.  In  an  action  against  two  or  more  execu- 
tors, if  the  writ  is  served  on  one,  and  the  others 
are  returned  not  found,  the  plaintiff  may  take 
judgment  against  all.  Moore  v.  Paul,  i  Bibb, 
330. 

534.  Judgment  must  not,  in  the  first  instance, 
be  rendereo  against  an  executor  for  the  debt  of 
his  testator.     Sindle  v.  Kiersted,  2  Penn.  926. 

535.  In  assumpsit  against  an  administrator, 
the  defendant  pleaded  non  assumpsit,  non  assump^ 
sit  infra  sex  annos,  and  plene  administravit.  A 
verdict  was  found  for  the  plaintiff  on  the  first 
two  pleas,  and  for  the  defendant  on  the  third. 
Held,  that  the  plaintiff  was  entitled  to  judgment 
of  assets  quando,  &c.,  for  the  amount  of  damages 
assessed  on  the  first  issue ;  but  that  the  defend- 
ant should  have  judgment  for  his  costs.  Oster* 
hout  V.  Hardsnbergh,  19  Johns.  266. 

536.  Upon  a  count  for  money  had  and  received 
by  S.  L.,  administrator,  and  S.  B,  administratrix 
of  W.  B.,  deceased,  a  judgment  cannot  be  ren- 
dered against  S.  L.  and  S.  B.  in  their  represent- 
ative capacity.  SMit  v.  Lloyd,  6  Halst.  163.  Nor 
in  their  individual  capacity  on  such  count,  ib. 

537.  In  a  suit  by  an  executor,  where  the  dec- 
laration contained  a  count  on  a  promissory  note 
given  to  the  testator,  and  also  the  common 
money  counts,  stating  the  indebtedness  to  the 
plaintiff  in  his  own  right,  and  a  general  verdict 
was  found  for  the  defendant,  who  entered  judg- 
ment for  costs  without  previously  applying  for 
leave  to  do  so,  the  judgment  was  set  aside  as  ir- 
regular.    Palmer  v  PMmer,  5  Wend.  91. 

538.  A  judgment  for  coats  against  executors 
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is  not  eiToneoas,  though  no  special  award  appears 
on  the  face  of  the  record.  Mulkeran  y.  GiUes- 
pie,  12  Wend.  349. 

539.  On  a  motion  against  several  administra- 
tors, where  notice  had  been  served  upon  but 
one,  it  was  held  to  be  error  to  render  judgment 
without  proof  of  administration.  Hotoard  v. 
Daniel,  6  J.  J.  Marsh.  125. 

540.  A  notice  in  a  motion,  served  upon  one  of 
the  personal  representatives  of  one  deceased, 
authorizes  a  judgment  against  all.  ib. 

541.  A  judgment  against  an  administrator  is 
no  lien  on  the  lands  of  the  intestate,  although 
the  judgment  be  de  bonis  testatoris,  Scott  v. 
WhitehiU,  1  Mis.  764. 

542.  On  petition  by  distributees  against  A, 
the  administrator  with  whom  B,  as  a  son  who 
had  been  advanced,  was  made  co-defendant, 
there  was  submission  to  the  court  by  A,  and  a 
verdict  ascertaining  B's  advance.  On  certiorari 
by  B,  and  reference  of  the  subject  matter  of  the 
petition,  the  award,  besides  ascertaining  the 
amount  of  A*s  liability  to  the  petitioners,  re- 
turned a  balance  due  B  from  the  estate.  On  this 
a  judgment  in  favor  of  B  was  rendered  against 
the  administrator,  he  not  objecting ;  execution 
thereon  being  returned  nulla  bona  of  the  intes- 
tate, B  sued  out  a  sci.fa.  against  the  administra- 
tor de  bonis  propriis.  Held  well,  and  that  on 
these  facts  the  judgment  was  binding  on  the  ad- 
ministrator and  his  estate.  Doxier  v.  Simmons, 
4  Hawks,  26. 

543.  Confession  of  judgment  by  an  adminis. 
trator  is  not  an  acknowledgment  of  assets ;  the 
existence  of  assets  roust  be  proved  aliunde. 
Hussey  v.  White,  10  S.  &^  R.  346.  Moore  v. 
Kerr,  ib.  348. 

544.  A  judgment  against  executors  or  admin- 
istrators by  confession,  is  conclusive  proof  that 
they  have  assets  sufficient  to  satisfy  it ;  and  if  on 
a^.  fa.  de  bonis  testatoris  they  do  not  produce 
assets  to  satisfy  it,  the  sheriff  may  return  a  <fe- 
vastavit ;  and  the  plaintiff  may  issue  a  fi.  fa.  de 
bonis  propriis,  of  course,  and  without  the  for- 
mality of  a  scire  fieri  inquiry.  The  People  v. 
Judges  of  Erie,  4  Cow.  445. 

545.  Where  an  administrator  gives  judgment 
by  confession,  which  judgment  is  83%erwards 
reversed,  he  is  not  precluded  from  showing  after- 
wards 8  want  of  assets  at  that  time,  (h'een  v. 
Ston«,  1  Har.  Sl  J.  405. 

546.  A  judgment  against  an  executor,  &c., 
f<  to  bind  assets  which  are  or  have  been  in  hand," 
6lc.,  is  a  judgment  of  assets  m  yVtturo,  and  Kfivri 
facias  cannot  issue  until  after  a  5ctre/acuu  sug- 
gesting assets.     State  v.  Goldsmith,  ib.  101. 

547.  After  allowing  a  judgment  to  go  by  de- 
fault, administrators  cannot  plead  plene  adminis- 
travit.     BaracliffY.  Chriseom,  Coxe,  165. 

548.  On  a  verdict  against  an  executor,  on  a 
^lea  of  plene  administravit,  the  judgment  should 
be  de  bonis  testatoris.  Jameson  v.  Martin,  3  J.  J. 
Marsh.  330. 

549.  On  a  plea  o€  plene  iulministramt,  if  the 
plaintiff  takes  issue  on  the  plea,  and  it  is  found 
against  him,  he  must  pay  costs,  but  yet  have 
judgment  to  be  paid  quando  acciderint.  Bumes 
V.  Burton,  1  A.  K.  Marsh.  349. 

550.  It  is  error,  on  an  issue  of  plene  admin- 
istravit  vel  non,  found  for  the  defendant,  to  ren- 
der judgment  in  bar  of  the  action ;  the  judg- 
ment should  be  for  the  plaintiff  for  assets,  auando 
acciderint.     Miller  v.  Towles,  4  J.  J.  Marsn.  255. 

551.  In  Pennsylvania,  on  a  plea  of  **no  as- 
sets," by  an  executor  or  administrator,  the  prac- 
tice is  for  the  jury  to  find  for  the  defendant,  aiid 


for  the  plaintiff  to  pray  judgment  de  terris,  &e , 
and  of  assets,  quando  acciderint.  Wilson  v. 
Hiirj*,  Pet.  C.  C.  441. 

552.  The  power  of  co-administrators  is  joint 
only,  not  joint  and  several ;  and  there  cannot  be 
several  judgments  against  them.  Dicksrson  v. 
Robinson,  1  Halst.  196. 

(e.)  Execution. 

553.  Joint  executions  against  administrators 
and  heirs  are  to  be  levied,  first,  of  the  assets ; 
then  of  the  real  estate,  for  the  balance.  A  judg- 
ment to  be  levied  of  both  at  the  same  time  is  er- 
roneous.    Cha{fant  v.  Monroe,  3  Dana,  35. 

554.  If,  on  an  issue  joined  of  plene  administravitj 
the  jur^  find  assets  to  a  certain  amount  less  than 
the  plamtiff 's  claim,  judgment  ought  to  be  entered 
for  that  amount  only,  and  execution  will  there- 
fore issue  immediately  for  such  amount,  and  for 
the  balance  when  assets  shall  come  to  the  de- 
fendant's hands.  Jfimmo  v.  Comwumwealth,  1 
H.  Sl  M.  470. 

555.  A  judgment  rendered  against  one  as  ex- 
ecutor, who  IS  not  executor,  does  not  bind  the 
estate  of  the  testator ;  and  an  execution  upon 
such  judgment  could  not  be  legally  levied  upon 
such  estate.     Qrifiik  v.  Fraxier,  8  Cranch,  9. 

556.  The  judgment  in  an  original  action  against 
an  executor  or  administrator  will  not  authorise 
an  execution  de  bonis  propriis  ;  such  execution 
cannot  issue  until  a  devastavit  is  established. 
Brown  v.  HiUegas,  2  Hill,  S.  .0.,  447. 

557.  It  is  irregular  to  sue  out  execution  against 
an  administrator,  on  a  judgment  against  his  in- 
testate, without  a  scire  facias.  Handley  v.  Fitz^ 
hugh,  3  A.  K.  Marsh.  561. 

(f.)  Costs. 

558.  As  a  general  rule,  an  executor  or  admin- 
istrator, who  sues  in  right  of  his  testator,  and 
fails,  is  not  liable  for  costs.  Frink  v.  Latytom,  2 
Bay,  166.  Jamison  v.  Lindsay,  1  Bailey,  79. 
Bordeaux  v.  Cam,  2  ib.  6.  Jameson  v.  Youngs 
2  Litt.  387.  Hatcrqft  v.  Gentry,  2  J.  J.  Mar£. 
499. 

559.  Executors  are  only  liable  personally  for 
costs  where  they  plead  a  plea  which  is  found 
against  them,  or  one  which  is  not  true  in  point 
of  fact.  Smith  v.  Goggans,  Harper,  52.  Kellogg 
V.  Wilcox,  2  Johns.  377. 

560.  Executors  are  not  liable  to  pay  costs, 
though,  in  assumpsit  in  the  supreme  court,  they 
recover  less  than  50  dollars.  Prouty  v.  M'Dom- 
gaU,  6  Cow.  612. 

561.  An  executor,  whose  suit  is  almted  upon  % 
plea  of  a  prior  suit  pending,  is  not  liable  for  costs 
when  it  appears  he  was  sumg  on  a  contract,  bomm 
fide,  and  not  with  any  wanton  or  vexatious  ob- 
ject.    Frogg  V.  Long,  3  Dana,  157. 

562.  In  trover  by  executors,  if  the  conversion 
be  after  the  testator's  death,  and  they  be  non- 
suited, they  are  liable  for  costs.  Barker  ▼.  Bakmr^ 
5  Cow.  267. 

563.  If  an  executor  sue  as  such,  when  ha 
might  h^ve  sued  in  his  own  name,  and  fail,  he 
shul  pay  costs  ;  otherwise,  if  he  neeesparily  sue 
as  executor.  Thus,  where  an  executor  declared 
on  a  promissory  note,  and  for  money  lent,  Ao., 
in  the  lifetime  of  his  testator,  averring  a  pramiae 
to  himself,  as  executor,  after  the  testator's  death, 
and  was  nonsuited  at  the  trial;  held,  that  ha 
should  not  pay  costs.  Chamberlin  v.  Spemcer^ 
4  Cow.  550.    Ketekttm  v.  Ketckum,  ib.  87. 

564.  An  executor  is  not  liable  to  pay  costs  for 
not  going  to  trial,  if  he  show  due  diligence  to  be 
prepared  for  triali  and  that  he  is  pzavantad  with 
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out  any  fknit  or  lachei  on  his  part.    Morse  ▼. 
JirCoy,  4  Cow.  651. 

565.  Adminifltratora  contesting,  for  their  own 
interests,  the  claims  of  heirs,  are  bonnd,  in  case 
of  failure,  to  pay  the  expenses  of  the  suit  out  of 
their  own  pockets.  Hartzell  y.  Brown,  5  Binn. 
138. 

566.  An  executor  defendant,  unsuccessful,  pays 
costs  in  all  cases,  and  the  judgment  is  de  bonis 
testatoris.     Frink  t.  Luytan,  2  Bay,  166. 

567.  Executors  and  administrators  must  pay 
costs  on  a  judgment  of  non  jrros.  Rudd  t.  CMe,^ 
4  Johns.  190.  But  if  there  has  been  no  delay  or 
improper  neglect  on  their  part,  they  are  privileged 
from  costs.     Vandethorst  y.  Whitner,  2  Bay,  ^^9. 

568.  Though  a  jury  find  against  the  pleas  of 
an  executor  defendant  of  mm  assumpsit  and  non^ 
assumpsit  infra^  &c.,  such  pleas  are  not  techni- 
cally such  ftlse  pleas  as  subject  the  executor 
personally  to  costs.  Ewtns  y.  Pierson,  i  Wend. 
30.     Moore  y.  Hunt,  1  Bailey,  370. 

569.  Executors  and  administrators  are  not  lia- 
ble to  costa,  unless  they  are  guilty  of  a  violation 
of  duty.  Robert  y.  Ditmas,  7  Wend.  522.  In  a 
reference,  under  the  New  York  statute,  for  the 
recovery  of  a  demand  due  f^om  a  testator  or  in- 
teatate,  the  creditor,  or  claimant,  is  not  entitled 
to  costs,  although  he  obtain  a  report  in  his  fayor, 
unless  the  payment  of  the  demand  has  been  un- 
reasonably neglected  or  resisted  ;  the  rule  being 
the  same  in  case  of  such  reference  as  when  a 
suit  is  prosecuted,  ib.  Where  the  demand  of  the 
claimant  is  reduced  by  the  referees,  or  a  set-off 
allowed,  which  a  claimant  would  not  allow,  the 
resistance  would  not  be  deemed  unreasona- 
ble, ib. 

570.  Wherean  administrator  brings  a  wrong 
action  by  mistake,  he  may  discontinue  without 
costs.     Phenix  r.  HUl,  3  Johns.  249. 

571.  An  executor  is  liable  for  costs  on  a  motion 
ibr  judgment,  as  in  case  of  a  nonsuit,  unless  dili- 
gence  is  shown  to  have  been  used  in  the  prose, 
cntion  of  the  suit.     Tayior  y.  How,  1  Wend.  34. 

572.  Under  the  present  state  of  Kentucky 
laws,  liability  of  an  executor  for  costs  is  the 
same  that  it  is  for  the  debts  of  the  testator.  Lot 
▼.  Parish,  1  Litt.  393. 

573.  Where  executors  pursue  an  action  com- 
menced by  their  testator,  and  fail,  they  are  per- 
sonally liable  for  the  costs.  Clarke  y.  IRggins,  2 
Root,  398. 

574.  Where  the  defendant  dies  pending  the. 
action,  which  survives,  and  his  administrators 
are  made  a  party,  by  set.  fa,,  costs  are  not  recover- 
able against  them.     Farrier  v.  Cairns,  5  Ham. 
45. 

575.  If  an  executor  bring  an  action  in  his  own 
right,  as  for  a  conversion  or  trespass,  in  his  own 
time,  of  which  he  is  conusant,  and  fails ;  or  if  he 
bring  assumpsit  for  money  received  afler  the 
death  of  the  testator,  and  fails;  or  if  he  bring  an 
action  where  he  need  not  name  himself  executor, 
and  it  goes  against  him ;  he  must  pay  costs. 
Firink  v.  Luyten,  2  Bay,  166. 

576.  Where  an  administrator  commences  an 
aetion,  and  fails  to  support  it,  judgment  for  costs 
will  be  rendered  against  him,  de  bonis  propriis. 
Hardy  v.  Call,  16  Mass.  530. 

577.  But  where  the  administrator  comes  in  to 
prosecute,  or  is  summoned  to  defend  a  suit 
commenced  by  the  deceased,  judgment  for  costs 
will  be  rendered  against  the  administrator  de 
bonis  testatoris,  and  not  de  bonis  propriis.  Brooks 
Y.  Stevens,  2  Pick.  68.  Healy  v.  Root,  11  ib. 
•W9. 

"STB.  The  plaintiff  declared  in  trover  for  a  ooa- 
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version  in  the  lifetime  of  his  intestate,  and  in  a 
second  count  for  a  conversion  afler  his  death. 
Afler  a  verdict  for  the  defendant,  it  was  held 
that  the  plaintiff  was  liable,  de  bonis  propriis,  for 
coste  on  the  second  count.  Farley  y.  Farley^  9 
Bailey,  319. 

579.  The  plaintiffs  sued  as  administrators  on  a 
promise  to  their  intestate  in  his  lifetime,  and 
suffered  nonsuit ;  and  it  was  held,  that  they  were 
not  liable  to  the  defendante  for  coste,  either  de 
bonis  propriis  or  de  bonis  intestati.  Mealer  v.  Mey* 
ers,  2  Bailey,  53.  And  therefore  proceedings  m 
a  second  like  action  will  not  be  stayed  untU  the 
cosU  in  the  first  be  paid.     Boyee  v.  Hancock,  ib. 

580.  An  administrator  is  not  liable  for  costiB  de 
bonis  propriis,  although  a  plea  of  the  general  is* 
sue  be  found  against  nim,  and  the  plaintiff  takes 
judgment  quando  aedderint,  if  he  has  pleaded 
plene  administravit,  and  that  is  admitted  by  the 
plaintiff.  Pope  v.  Delavan,  1  Wend.  68.  And 
the  rule  is  the  same  in  a  case  where  an  heir  plead 
the  gfeneral  issue  and  riens  per  descent,  and  the 
latter  plea  was  admitted  by  the  plaintiff.  Van 
Patten  v.  Van  Patten,  1  Wend.  69. 

581.  An  executor  or  administrator  who  suffers 
judgment  by  default,  in  South  Carolina,  is  liable 
for  the  costs,  de  bonis  propriis.  Giles  v.  Pratt,  1 
HiU,  S.  C.  239. 

(g.)   Statute  of  Limitations. 

582.  A  promise  by  one  of  two  executors,  to  pav 
a  debt  barred  by  the  stetute  of  limitotions,  binds 
the  other.  Head  v.  Manning,  5  J.  J.  Marsh. 
255. 

583.  Judgmente  are  within  the  purview  of  the 
statute  of  Alabama,  limiting  actions  against  ex« 
centers  and  administrators.  Ready  v.  Thompson^ 
4  Stew.  &  Port.  52. 

584.  Where  the  characters  of  administrator  and 
distributee  unite  in  the  same  person,  who  holds 
possession  of  personal  property,  in  the  former 
character,  for  more  than  five  years,  his  righte  as 
distributee  will  not  be  barred  by  the  stetute 
of  limitetions.     Vaiden  v.  Bell,  3  Rand.  448. 

585.  Where  the  stetute  of  limitetions  has  been 
pleaded  in  an  action  of  an  administrator,  evidence 
that  the  defendant  admitted  the  debt  to  be  just, 
but  at  the  same  time  said  that  he  did  not  think 
that  the  intestate  intended  that  he  should  pay  it, 
should  be  submitted  to  the  jury  as  evidence  of  a 
new  promise.  Buswell  v.  Roby,  3  N.  Hamp. 
467. 

586.  In  an  action  of  assumpsit  by  an  adminis- 
trator, the  plaintiff,  to  a  plea  of  the  stetute  of  Iim« 
itetions,  replied  a  promise  to  the  intestete  within 
six  years  ;  it  was  held,  that  evidence  of  a  promise 
to  the  plaintiff  was  admissible  to  maintein  the 
replication,   ib. 

587.  A  claim  against  the  estete  of  a  deceased 
person,  not  being  exhibited  to  the  administrator 
within  the  time  limited  by  the  court  of  probate,  is 
foreclosed  from  any  recovery  afterwards.  Fan' 
ning  v.  Coit,  Kirby,  423. 

588.  An  administrator  having  disallowed  a 
claim,  and  given  notice,  pursuant  to  the  Con- 
necticut stetute,  (tit.  32,  §  18,)  may  afterwards, 
at  his  discretion,  allow  the  claim  and  revoke  the 
notice ;  the  effect  of  which  will  be,  to  prevent 
the  statute  from  running  against  the  claim.  Hus- 
ted  v.  Hoyt,  12  Conn.  160.  And,  in  such  case, 
one  of  two  administrators  is  competent  to  waive 
such  disallowance  and  revoke  such  notice,  ib. 
And  where  an  administrator,  afler  disallowing  a 
claim  and  giving  notice,  requested  the  creditor 
not  to  sue,  expressing  his  bNplief  that  the  claim 
would  be  compromised  ;  and  the  creditor,  at  the 
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ipecial  intUnee  and  requeet  of  the  admtniBtrator, 
delayed  the  commencement  of  his  suit  accord- 
uiffW ;  it  was  held,  that  thit  conduct  of  the  ad- 
mmistrator  jostified  the  jury  in  finding  a  waiver. 
UMSted  T.  Uayty  12  Conn.  160. 

589.  The  recovery  of  a  claim  against  the  es* 
tale  of  a  deceased  person,  which  originates  after, 
or,  from  its  nature,  cannot  be  ascertained  within 
the  time  limited  by  the  court  of  probate  for  the 
exhibition  of  claims,  is  not  barred  by  the  non-ex- 
hibition of  it  within  such  time.  Griswdd  y. 
Bigdow^  6  Conn.  258.  Therefore,  where  A,  in 
1775,  conveyed  land  to  B,  with  covenants  of 
seizin  and  warranty,  and  in  1789  died,  leaving 
real  and  personal  estate,  the  debts  then  outstand. 
ing  were  paid  &om  the  estate,  the  real  estate 
was  distributed  to  the  heirs  and  devisees,  and 
the  estate  was  settled  in  the  usual  manner. 
More  than  30  years  afterwards,  C  evicted  B,  in 
due  course  of  law,  from  the  land  conveyed  to  him 
by  A .  An  administrator,  dt  bonia  non,  on  A's  es- 
tate, being  appointed,  B  exhibited  his  claim 
against  the  estate  for  a  breach  of  A*s  covenant 
of  warranty,  which  was  allowed.  The  personal 
assets  being  exhausted,  the  court  authorized  a 
sale  of  land  to  pay  such  claim ;  and  a  part  of  the 
land  distributed  to  the  heirs  and  devisees,  and 
which  had  been  conveyed  and  was  in  the  posses- 
sion of  bona  Jida  purchasers,  was  sold.  It  was 
held,  that  such  land  was  subject  to  a  lien,  which 
the  distribution,  the  limitation  of  claims,  the 
alienation,  and  lapse  of  time,  did  not  extinguish ; 
and  that  the  sale  was  therefore  legal,  ib. 

590.  An  administrator  is  bound  to  plead  the 
q>ecial  statute  bar  of  four  years  in  an  action  for 
any  debt  barred  thereby,  and  it  will  be  waste  if 
be  does  not  do  it ;  but  ne  is  not  bound  to  plead 
the  general  statute  of  limitations.  Brawn  v.  Jfn- 
Urson^  13  Mass.  201.  Tkompmm  v.  Brovm^  16 
ib.  172.  Emerwon  v.  TkommBon^  16  ib.  429.  And 
see  flsoM  v.  WtU$,  5  Pick.  140. 

( h.)   Generally. 

591.  A  died  intestate,  in  1814,  as  to  his  personal 
•state.  Administration  was  granted  to  his  widow, 
who  returned  an  inventory,  and,  in  1816,  settled 
an  account  with  the  orphans'  court,  in  which 
she  obtained  credit  for  various  payments.  She, 
with  several,  but  not  all,  of  the  deceased's  chil- 
dren, in  1822,  united  in  a  mortgage  to  B  of  some 
of  the  personal  property  which  the  intestate  left, 
to  secure  the  payment  of  a  debt  for  which  the 
mortgagors  were  responsible  to  B.  The  mort- 
gage did  not  profess  to  be  executed  by  the 
widow  in  her  representative  capacity ;  and  it  did 
not  appear  that  any  of  the  intestate's  debts  re- 
mained unpaid,  'f he  widow  died ;  and,  in  1823, 
C  was  appointed  administrator  de  bonie  non  and 
brought  replevin  against  B,  who  claimed  the 
goods  under  the  mortgage.  Held,  that  as  strong 
circumstances  existed  in  the  case  to  induce  the 
presumption  that  the  intestate's  debts  had  been 
all  satisfied,  it  was  fair  to  infer  that  the  admin- 
istratrix had  made  distribution  of  the  remaining 
assets,  and  made  the  mortgage  as  distributee ; 
and  that  therefore  the  plaintiff  could  not  recover. 
JtHender  v.  Jtistoit,  2  Gill  6b  Johns.  86. 

592.  Note  to  A,  administrator  of  B,  may  be 
sued  by  A's  executor.  Bottom  v.  MorUnu  Bravt. 
108. 

593.  Where  a  party  to  a  reference  died  before 
proceedings  had,  his  administrator  may  take  out 
the  rule,  and  proceed.  Williams  v.  Cookt  ib. 
112. 

594.  An  action  on  the  case  will  not  lie  by  an 
•xeentor  fbr  ovtrflowing  lands  of  tho  tealator  m 


his  lifetime.    JfLaugkUn  v.  Doreey^  1  Har.  & 
M'Hen.  224. 

595.  If  an  administrator  appointed,  in  Ken- 
tucky, on  the  estate  of  an  intestate  who  was 
domiciled  and  died  in  that  state,  sell  a  slave  of 
the  intestate  which  is  in  a  sister  stale,  he  will  be 
liable,  in  a  suit  against  him  in  Kentucky,  by  a 
creditor  of  the  intestate,  to  the  extent  of  the  price 
of  the  slave.  Samfoon  v.  CiTakam^  7  J.  J.  Manh. 
497. 

596.  Any  creditor  may  sue  an  executor  wro 
forma^  as  he  is  called,  provided  he  shows  him- 
self to  be  a  creditor  under  the  laws  of  the  coun- 
try where  the  contract  was  made ;  and  as  long 
as  assets  remain  in  the  hands  of  such  executor, 
he  is  answerable  to  the  creditors ;  and  if  there  is 
any  surplus,  it  is  to  go  into  the  mass  of  the  suo- 
cession,  to  be  distributed  according  to  the  laws  of 
the  country  where  the  testator  was  domiciled. 
De  Sobrv  v.  De  Laistre,  2  Har.  db  J.  191. 

597.  A  writ  of  attachment  will  not  lie,  in  South 
Carolina,  against  an  absent  executor,  inasmuch 
as  he  acts  only  in  a  representative  capacity,  and 
is  not  a  debtor,  ffeyman  v.  Murdoek,  Harper, 
125. 

598.  In  a  writ  of  entry,  judgment  was  en- 
tered in  favor  of  the  demandant,  and  the  tenant 
having  sued  out  a  writ  of  review,  died  pending 
the  review.  It  was  held,  that  the  writ  or  review 
abated  by  the  death  of  the  tenant,  and  that  his 
administrator  could  not  legally  be  admitted  to 
prosecute  it.  Priekard  v.  Atkineony  4  N.  Hamp. 
140. 

599.  An  executor  may  commence  an  action 
before  probate  of  the  will.  Strong  v.  Perkime^  3 
ib.  517. 

600.  In  Connecticut,  it  is  no  bar  to  an  action 
against  the  executors,  on  the  covenants  of  seizin 
in  a  deed,  that  the  estate  has  been  distributed. 
Crane  v.  Brainard,  2  Root,  118. 

601.  By  waiving  the  tort  in  a  trespass,  and 
going  for  the  value  of  the  property,  the  action 
of  assumpsit  survives  as  well  for  as  against  ex- 
ecutors.   Middleton  v.  Robinson^  1  Bay,  58. 

602.  A  feme  sole,  being  one  of  two  joint  admin- 
istrators, gave  a  mortgage  to  her  sureties,  condi- 
tioned to  save  them  narmless  firom  the  official 
bond  given  by  her  and  her  colleague  to  the  judge 
of  probate ;  and  afterwards  took  husband.  It 
was  held,  that  this  condition  did  not  necessarily 
extend  to  any  unfaithfulness  but  her  own ;  bat 
that  if  it  might  apply  to  the  acts  of  botii,  it  in- 
cluded only  their  joint  acts,  and  not  those  of  her 
colleague,  done  idfter  her  own  authority  had 
ceased  by  the  intermarriage.  Potter  v.  AreM,  6 
Greenl.  14. 

603.  A  writ  of  distringne  will  not  lie  against 
the  executors  of  a  sheriff,  to  oblige  them  to  sell 
property  taken  by  his  deputy  in  his  lifetime,  un- 
der a  writ  oTJierifadae,  Hairrieem  v.  IWplniu, 
1  Call,  295. 

604.  If,  after  a  eypereedeae  obtained,  the  de« 
fendant  in  error  dies,  a  sci,  fa.  must  be  awarded 
against  his  executor  or  administrator,  and  not  a 
new  writ  of  euperoedeae^  because  the  latter  could 
not  be  considered  as  a  oontinuing  process,  and 
therefore  the  executor  oould  not  sue  upon  the 
mersedeas  bond  first  given.  Ked  v.  Herbert^  1 
Wash.  138. 

605.  An  executor  cannot  protect  himseit 
against  a  suit  of  a  creditor  by  showing  thai,  be- 
fore he  had  notice  of  the  plaintiff's  demand,  he 
paid  over  the  assets  to  the  legatees  of  the  testa* 
tor.    Kmon  v.  Carr,  4  Munf  1 19. 

606.  In  a  suit  of  the  United  States  against  tha 
adaiaiftntrix  ef  a  ennty  Ib  a  mv«a«e  bosd. 
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bioii|rlit  13  jears  after  tlie  breach,  and  12  yean 
after  she  had  settled  her  administration  ac- 
count, without  having  had  prey  ions  notice  of  the 
bond  of  forfeiture,  she  was  held  to  be  entitled  to 
jvdgrment  on  pleading  **  want  of  assets  '*  and 
«« folly  administeied."  United  Stmtet  t.  Prim- 
rose, Gilpin,  58. 

607.  An  executor  cannot  distrain  for  rent 
which  accrues  after  the  testator's  death,  as  such 
rent  goes  to  the  heirs  or  devisees ;  and  if  he 
aTows  for  rent  due  after  his  testator's  death,  he 
cannot  prove  rent  due  before.  Wright  v.  Wil- 
liamsj  5  Cow.  501. 

606.  A  decree,  ascertaining  the  amount  of  a 
distributive  share  in  an  estate,  and  giving  judg- 
ment thereon,  cannot,  in  Alabama,  be  entered, 
nunc  pro  tunc,  upon  proceedings  had  upon  the 
final  settlement  of  the  estate,  prior  to  the  act  of 
1833.  BUukweU  v.  Mineese^  5  Stew.  &  Port. 
397. 

609.  Where  one  undertook  to  convey,  as  ex- 
ecutrix, bv  virtue  of  an  alleged  authority  given 
in  the  will  of  the  testator,  warranting  agamst  her 
heirs,  who  were  also  the  heirs  of  the  testator,  it 
was  holden,  that,  in  case  of  a  defect  of  title  or 
authority,  there  being  no  fraud  in  the  case,  the 
grantee  must  look  for  his  remedy  to  the  coven- 
ants in  her  deed,  and  that  b^  could  not  maintain 
assumpsit  to  recover  back  the  consideration  paid. 
6ping  V.  Parkman^  3  Fairf.  127. 

610.  An  administrator  has  no  power  to  confess 
judgment  arainst  his  co-administrator.  Heislet 
▼.  Knipe,  1  Browne,  319. 

611.  An  administrator  de  bonis  non  cannot 
sustain  an  action  at  law  against  the  representa- 
tives of  a  former  administrator,  to  recover 
money  received  by  him  in  the  course  of  his  par- 
tial administration,  and  not  accounted  for  nor 
paid  over;  his  authority  embraces  only  such 
personal  property  as  has  not  been  converted 
into  money.  ChamherUUn  v.  Bates,  2  Port. 
560. 

612.  Where  one  against  whom  an  action  is 
brought  dies  before  the  entry-da^,  the  plaintiff 
eaanot  enter  the  action  against  him,  and  compel 
his  administrator,  by  a  scire  facias,  to  come  in 
and  defend,  under  the  73d  section  of  the  judici- 
ary  act  of  1797.  Hyde  v.  Leavi^,  2  Tyler, 
175. 

613.  In  a  motion,  made  after  the  death  of  a 
party,  to  quash  the  levy  of  an  execution  on  land, 
to  which  he  had  only  an  equitable  title,  his  per- 
sonal representative  is  a  necessary  party.  Adams 
V.  RusseU,  2  Dana,  140. 

614.  An  administrator  de  bonis  non  may  brin^ 
a  writ  of  error  on  a  judgment  against  the  previ- 
ous executor  or  administrator.  Dale'r.  Roosevelt, 
8  Cow.  333.  On  assigning  errors,  he  should 
make  profert  of  his  letters,  as  on  declaring ;  and 
where  he  omitted  this,  he  was  ordered  by  the 
court  of  errors  to  produce  his  letters  within  four 
days,  or  that  the  writ  of  error  be  dismissed,  t^. 

615.  An  administrator  may  maintain  assump- 
sit for  the  use  and  occupation  of  the  house  of  the 
intestate  after  his  death.  Rector  v.  Rauken,  1 
Mis.  371. 

616.  A  note  given  to  A  and  B,  as  executors, 
4tc.  of  R.,  will  sustain  an  action  brought  by  them 
as  such  executors.    Rector  v.  Laugham,  1  Mis. 


617.  An  executor  cannot  prosecute  a  writ  of 
error  on  a  judgment  obtatnea  in  the  lifetime  of 
the  testator,  unless  the  death  of  the  testator  be 
raggested  on  the  record.  ChUders  v.  Ooia,  1 
Mis.  394. 

^8.  An  administrator  do  h^msnon  may  main- 


tain an  action  on  a  promissory  note  given  to  a 
former  administrator,  as  such.  Caller  v.  Boykin^ 
Minor,  206. 

619.  An  action  at  law  will  not  lie  against  an 
administrator,  as  such,  on  a  contract  made  by 
him  for  the  benefit  of  the  estate.  Greening  v. 
Sh^M,  ib.  276. 

60.  An  administrator,  with  the  will  annexed, 
may  sue  for  a  breach  of  covenant  made  to  the 
testator  to  convey  the  land.  Labtrge  v.  JfLauS' 
land,  3  Mis.  585. 

621.  An  executor  may  sue  under  the  act  to 
simplify  proceedings  at  law.  BaiUu  v.  Ormsby, 
3  Mis.  580. 

622.  Suit  may  be  maintained,  in  Kentucky,  on 
a  grant  of  administration  in  any  of  the  United 
States ;  and  it  is  not  necessary,  in  such  case, 
that  letters  of  administration  should  be  made 
out  in  form.     Huling  v.  Fort,  2  Litt.  193. 

623.  In  a  suit  against  an  executor,  on  his  ob- 
ligation to  pay  out  of  any  part  of  the  estate  of 
the  testator  in  his  hands  as  executor,  the  execu- 
tor is  not  estopped  from  pleading  lack  of  assets ; 
and,  the  consideration  of  such  contract  being  a 
debt  of  the  testator,  the  executor  is  only  liable  to 
the  extent  of  such  assets.  Lair  v.  MiUer,  2 
Litt.  66. 

624.  An  action  of  assumpsit  will  lie  against 
executors,  to  recover  the  mesne  profits  of  an 
estate  of  which  the  testator  had  wrongfully- 
possessed  himself.  Haldane  v.  Ducke,  2  Dall. 
176. 

626.  An  action  on  the  case,  founded  on  tort, 
abates  by  the  death  of  the  plaintiff,  and  cannot, 
by  virtue  of  any  statutory  regulation,  be  revived 
in  the  name  of  the  executor  and  administrator. 
Williams  v.  Morgan,  1  Litt.  167. 

626.  An  action  may  be  maintained,  in  Penn- 
sylvania, by  an  administrator,  upon  letters  of 
auministration  issued  in  another  state.  M'Cul- 
lock  V.  Young,  4  Dall.  292. 

627.  By  the  Kentucky  statute  of  1819,  limiting 
the  time  of  bringing  actions  against  executors 
and  administrators,  on  contracts  made  by  the 
decedent,  contracts  made  by  themselves,  al- 
though in  fulfilment  of  an  executory  contract 
made  by  the  decedent,  are  not  within  the  act. 
Cummins  v.  Kennedy,  3  Litt.  118. 

628.  An  administrator  cannot  be  plaintiff  in 
his  fiducfary  capacity,  and  defendant  in  his  in- 
dividual capacity,  in  the  same  suit.  Thomas  v. 
Thomas,  3  Litt.  8. 

629.  An  executor  can  maintain  an  action 
against  his  joint  executor  on  an  express  prom- 
ise.   PhiUips  V.  PhiUips,  1  Stew.  71. 

630.  Where  a  judgment  was  obtained,  upon  a 
joint  and  several  bond,  for  duties  at  the  custom- 
house, in  a  joint  suit  against  all  the  obligors,  and 
afterwards  one  of  the  obligors  died  ;  it  was  held, 
that  no  action  at  law  lay  against  the  administra- 
tor of  the  deceased  obligor,  but  only  against  the 
surviving  judgment  debtors.  U.  States  v.  Cush- 
man,  2  Sumner,  310.  Held,  also,  that  the  New 
Hampshire  statutes  of  1808  and  1830,  in  respect 
to  the  liability  of  administrators  upon  joint  claims 
against  the  estate  of  a  deceased  debtor,  where  the 
other  debtor  survived,  did  not  apply  to  a  joint 
judkrment.  ib, 

61.  Under  the  statute  of  Alabama,  providing 
that  claims  not  presented  to  an  administrator 
within  18  months  after  administration  granted, 
shall  be  forever  barred,  except  debts  contracted 
out  of  the  state,  Ac,  commencing  a  suit  within 
the  18  months  is  not  a  sufficient  presentation  to 
take  it  out  of  the  statute ;  and  if  the  debt  was 
contracted  out  of  the  state  that  matter  must  ba 
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•pceially  pleaded.    Bigger  ▼.  Hutekings,  2  Stew. 
448. 

632.  Before  the  etatnte  of  1799,  c.  57,  no  ac- 
tion was  maintainabie  in  Massachuietta  against 
the  executor  or  administrator  of  a  deceased 
joint  promisor,  where  the  other  promisors  sur- 
rived.     Foster  v.  Hooper^  2  Mass.  572. 

633.  An  administrator  may  maintain  an  action 
at  law,  or  suit  in  equity,  to  set  aside  a  convey- 
ance of  property  made  by  the  intestate  for  the 
purpose  of  defrauding  his  creditors,  although  the 
intestate  himself  could  not  do  so.  Martin  v. 
JRooC,  17  Mass.  222.  Gibbens  t.  Peeler,  8  Pick. 
254. 

634.  Wherever  property  taken  by  a  testator 
or  intestate  is  converted  to  his  own  use,  so  as  to 
become  a  part  of  his  assets,  an  action  may  be 
maintained  against  the  executor  or  administra- 
tor to  recover  the  value  of  the  property.  Cravath 
V.  Plympton^  13  Mass.  454.  And  see  Mellen  v. 
Baldwin,  4  Mass.  480.  Holmes  v.  Moore,  5  Pick. 
257. .  Toide  v.  Leve<,  6  Mass.  394. 

635.  An  administrator  may  maintain  an  action 
against  a  stranger  for  a  conversion  of  the  title- 
deeds  of  his  intestate,  committed  in  the  intes- 
tate's lifetime,  and  the  damages  recovered  will 
belong  to  him  and  not  to  the  heir.  Towle  v. 
Lovet,  6  Mass.  394. 

636.  Where  an  administrator  pays  a  debt  for 
which  his  intestate  was  liable  as  surety,  he  may 
recover  the  amount  either  in  his  own  name  or 
as  administrator.    Motory  v.  ^dams,  14  Mass.  327. 

637.  The  infancy  of  the  testator  is  a  good  de- 
fence, by  an  executor,  to  an  action  on  a  note 
signed  by  the  testator.  Hussey  v.  Jeieett,  9 
Mtau.  100. 

638.  There  is  no  privity  in  law  between  an 
executor  and  the  administrator  de  bonis  non  with 
the  will  annexed ;  and  consequently,  the  latter 
cannot  execute  a  judgment  recovered  by  the 
former,  nor  bring  a  writ  of  error  to  reverse  it. 
GratU  V.  ChamberUUn,  4  Mass.  611.  According- 
ly, such  administrator  can  bring  suit  for  the 
same  cause  of  action  upon  which  the  original 
executor  has  recovered  judgment,  and  such 
judgment,  without  satisfaction,  will  be  no  bar, 
it  having  become  ineffectual,  ib, 

639.  The  rule  that,  where  several  persons  are 
sued  upon  a  joint  contract,  and  some  of  them 
are  out  of  the  jurisdiction,  having  no  last  and 
usual  place  of  abode  within  it,  the  plaintiff  may 
cause  his  writ  to  be  served  on  the  defendants 
within  the  jurisdiction,  and  proceed  against  them 
for  the  breach  of  contract  by  all,  extends  to  exec- 
utors and  administrators  living  in  different  states. 
Tappan  v.  Bruen,  5  Mass.  193. 

640.  In  Massachusetts,  an  administrator  of  a 
deceased  partner  is  liable  to  an  action  of  account 
in  favor  of  the  copartner,  notwithstanding  the 
provisions  of  the  statute  of  1799,  c.  57,  in  case 
the  estate  of  the  deceased  be  insolvent.  WUby 
V.  Phinney,  15  Mass.  116. 

641.  The  action  for  the  possession  jof  mort- 
gaged premises,  afler  condition  broken,  must  be 
brought  by  the  executor  or  administrator,  and 
not  by  the  heir,  under  the  Massachusetts  statute 
of  1788,  c.  51.     Smith  v.  Dyer,  16  Mass.  18. 

642.  Damages  may  be  recovered  against  an 
executa  o;  administrator  for  the  breach  of  a 
covenant  for  quiet  enjoyment,  committed  both 
before  and  after  the  death  of  the  covenantor. 
Hovey  v.  Jfewton,  11  Pick.  421. 

643.  An  action  may  be  maintained  against  an 
executor  or  administrator  for  the  funeral  ex- 
penses of  the  depeafed,  Hapgood  v.  Houghton, 
10  Pick.  154» 


644.  In  Kentucky,  the  mere  nomination  of  a 
debtor  as  an  executor  does  not,  ver  se,  exon- 
erate him  from  a  suit  on  his  obligation.  MiteheU 
V.  Rice,  6  J.  J.  Marsh.  623. 

645.  The  next  of  kin  cannot  maintain  an  ac- 
tion, or  prosecute  a  claim,  for  a  distributive  share 
of  the  personal  property  of  the  deceased,  in  the 
character  of  next  of  kin.  Letters  of  administra- 
tion must  \^  taken  out,  and  snit  brought  in  the 
name  of  the  administrator.  JVoodin  v.  Bagley, 
13  Wend.  453. 

646.  Executor  or  administrator,  in  Vermont, 
must  enter  his  appearance  in  a  surviving  action 
at  the  next  term  ajfler  his  appointment,  or  it  will 
be  held  a  discontinuance.  T)fler  v.  Whitney,  8 
Verm.  26.     See  Scire  Facias. 

647.  In  suit  not  affected  by  the  revised  statutes, 
it  was  held,  that  one  year  afler  the  death  of  a 
testator,  or  intestate,  was  a  reasonable  time  for 
bringing  a  suit.  Huntington  v.  Brinekerhoff,  10 
Wend.  278. 

648.  An  action  will  not  lie  against  the  execu- 
tors of  a  sheriff,  for  the  default  of  his  deputy  in 
returning  process,  for  which  default,  an  action  is 
given  bv  statute.    People  v.  Gibbs,  9  Wend.  29. 

649.  In  a  reference  under  the  New  York 
statute,  on  the  presentation  of  a  claim  to  an 
executor  for  a  debt  ^  or  demand  against  the  es- 
tate he  represents,  the  agreement  to  refer  be- 
ing a  substitute  for  a  declaration  and  plea,  must 
present  substantially  the  issue  between  the 
parties.      Woodin  v.  Bayley,  13  Wend.  453. 

650.  An  administrator  is  entitled  to  maintain 
an  action  for  the  penalty,  given  by  the  New 
York  statute,  for  the  omission  to  file,  within  10 
days  afler  sale  of  property  taken  as  a  distress 
for  rent,  the  landlord's  affidavit,  and  the  warrant 
of  distress,  where  such  property  is  taken  out  of 
his  possession.  Holbrook  v.  White,  13  Wend. 
591. 

651.  Where,  on  the  death  of  an  intestate,  one 
present  took  possession  of  the  cash  on  hand, 
with  awiew  to  its  safe-keeping,  an  action  for 
money  had  will  lie  by  the  administrator,  al- 
though he  was  present  and  made  no  objection 
to  the  taking  of  the  money.  Montaigne  v.  Keith, 
2  Hill,  S.  C.  340. 

652.  Administrator's  indorsement  of  a  negoti- 
able note  payable  to  his  intestate  gives  indorsee 
an  action  in  his  own  name  against  the  maker, 
where  the  estate  has  not  been  represented  in- 
solvent, and  there  are  no  matters  pleadable  in 
set-off,  under  the  statute ;  but  if  sach  be  the 
case,  the  rights  of  all  parties  will  stand  as  at  the 
date  of  intestate's  decease.  GriswoU  v.  Bar- 
num,  5  Verm.  269. 

653.  Where  an  administrator,  supposing  an 
estate  solvent,  pays  a  creditor  of  the  estalt:  more 
than  his  distributive  share,  the  administrator, 
upon  final  settlement,  may,  in  his  individual 
capacity,  recover  back  the  excess,  in  an  action 
for  money  had  and  received.  Rogers  v.  Weaver, 
5  Ham.  536. 

654.  In  New  York,  previous  to  letters  testa- 
mentary granted,  an  executor  cannot  commence 
suit.  Thomas  v.  Cameron,  16  Wend.  579.  A 
plea,  therefore,  that  a  plaintiff  was  not  executor 
at  the  time  of  the  commencement  of  the  suit,  is 
a  good  plea.  ib.  Such  plea  may  be  pleaded  in 
bar,  and  need  not  be  pleaded  in  abatement.  It 
may  be  joined  with  the  general  issue ;  and  in 
pleading  it,  the  defendant  is  not  bound  to  crave 
oyer,  and  set  out  the  letters  testamentary ;  but 
it  seems  he  must  do  so,  if  he  wishes  to  set  up 
any  matter  in  avoidance  of  the  letters.  iJb. 

655.  Grant  of  administration  is  not  the  oooi 
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mencement  of  a  suit  within  the  proTieion  of  a 
statutory  saying  clause  of  **  actions  and  suits 
pending."     Davis  v.  Livingston^  6  Ham.  225. 

656.  An  executor  can  sue  for  moneys  due  to 
the  testator  received  by  the  defendant,  afler  the 
testator's  death,  for  the  hire  of  negroes  afler  his 
death.     David  y.  BeU^  Peck,  135. 

657.  If  the  plaintiff  makes  advances  for  another, 
before  and  afler  his  death,  in  an  action  against 
the  executor  for  money  laid  out  and  advanced 
for  the  testator,  the  advances  made  after  the 
death  of  the  testator  cannot  be  recovered. 
Hourquebie  v.  Girard^  2  Wash.  C.  C.  212. 

658.  A,  one  of  three  executors,  who  was  in- 
debted to  the  testator,  by  simple  contract,  at  the 
time  of  his  making  his  will,  refused  to  act ,  and 
the  other  two  proved  the  will  and  administered. 
A  afterwards  gave  a  bond  to  the  acting  execu- 
tors for  the  amount  of  his  debt,  and  more  than  a 
year  afler,  took  upon  himself  the  office  of  exec- 
utor, and  cancelled  the  bond ;  held,  that  the 
bond  was  to  be  considered  as  given  to  the  other 
two  executors,  for  a  valuable  consideration,  in 
their  private  capacity,  the  addition  of  the  words 
«* executors,"  &c.,  being  merely  descriptive; 
that  A  could  not  avail  himself  of  the  priv- 
ilege of  executor  as  to  this  debt,  and  that  the 
other  executors  might  recover  against  him  the 
amount  of  the  bond.  Gardner  v.  Miller^  19 
Johns.  188. 

659.  An  action  cannot  be  maintained,  against 
executors  or  administrators,  for  the  mainten- 
ance and  support  of  the  infant  children  of  the 
testator  or  intestate.  Kent  v.  Stiles,  1  Penn. 
368. 

660.  An  administrator  or  executor  can  sub- 
mit matters  of  account  to  an  arbitration,  and 
the  law  implies  a  promise  on  hia  part  to  pay, 
out  of  the  assets  of  the  estate,  an  award  against 
him.     Swieard  v.  Swieard,  2  Rep.  Con.  Ct.  218. 

661.  An  administrator  may  submit  a  claim 
of  his  intestate  to  arbitration,  and  may  in  that 
capacity  maintain  a  suit  on  the  award.  JlUing 
V.  Munsony  2  Conn.  691. 

662.  If  an  administrator  submit  to  arbitration 
a  demand  a^inst  the  estate  of  his  intestate, 
the  award  will  be  binding  upon  him.  Bean  v. 
Famam^  6  Pick.  269. 


¥11.  Of  reptesenhne  Estates  insolvent,  and  Pro- 
ceedings thereon. 

663.  A  creditor  of  an  estate  declared  insolvent 
cannot  maintain  an  action  against  the  executor, 
until  his  dividend  has  been  declared  by  the 
proper  court.    Melone  v.  Gaines,  Minor,  317. 

664.  A  suit  cannot  be  maintained  against  an 
administrator  afler  his  estate  has  been  declared 
insolvent.     Colbert  v.  Chandler,  ib.  254. 

665.  In  an  action  against  administrators  of  an 
insolvent  estate  on  a  note  of  the  intestate,  parol 
evidence  of  the  exhibition  of  the  note  to  the 
commissioners  is  not  admissible ;  the  report  of 
the  commissioners  of  claims  exhibited,  being  re- 
quired by  law,  is  the  proper  evidence.  Franklin 
r.  Brownson,  2  Tjrler,  103. 

666.  An  administrator  bannot  represent  the 
estate  insolvent,  unless  he  have  reason  to  believe 
it  so ;  nor  ought  the  judge  of  probate  to  allow 
anch  a  repres^^ntation,  and  award  the  commission 
of  insolvency,  unless  he  also,  on  examination, 
has  reason  to  believe  the  fact.  Walker  v.  HiU, 
17  Mass.  380. 

667.  Where  an  estate  has  been  represented 
insolvent,  and  the  usual  proceedings  are  had,  a 
creditor  cannot  sue  the  administrator  unless  his 


claim  has  been  filed  before  the  commissioners, 
although  the  estate  finally  prove  to  be  actually 
solvent.  Paine  v.  JftehoU,  15  Mass.  264.  And 
see  Johnson  v.  ^mes,  6  Pick.  330. 

668.  Commissioners  of  insolvency,  on  the 
estate  of  a  person  deceased,  are  not  authorized 
to  aJlow  a  claim  against  the  deceased  which 
depends  on  a  contingency  whether  it  will 
ever  become  due.  Harding  v.  Smith,  11  Pick. 
478. 

*  669.  Where  a  defendant  dies  pending  the  suit, 
and  the  administrator  comes  in  to  defend,  the 
judgment  issuing,  if  any,  against  i.ne  estate  of 
the  deceased,  is  to  be  laid  hefore  the  commis- 
sioners of  insolvency,  and  by  them  to  be  received 
as  conclusive  evidence  of  the  debt,  and  the 
amount  is  to  be  placed  on  the  list  of  claims  to  be 
reported.  BuUard  v.  Dame,  7  Pick.  239.  A  nd 
the  whole  amount  of  the  judgment,  including 
the  costs  as  well  as  debt,  is  to  be  certified  to 
the  judge  of  probate,  and  added  to  the  list. 
Healy  v.  Root,  11  Pick.  389. 

670.  Commissioners  of  insolvency  allow  part 
of  a  claim  and  reject  part,  and  the  creditor 
does  not  give  notice  of  his  dissatisfaction  with 
the  report.  The  executor  brings  an  action 
against  the  creditor  on  a  demand,  in  favor  of  the 
estate,  which  was  not  laid  before  the  commis- 
sioners ;  the  creditor  ia  not  precluded  from  filing, 
in  set-off,  that  part  of  his  claim  which  was  re- 
jected by  the  commissioners.  Wright  v.  Dun' 
ham,  9  Pick.  37. 

671.  If  a  creditor  of  an  insolvent  estate  neg- 
lect to  exhibit,  under  oath,  his  claim,  to  the  ad- 
ministrator of  his  deceased  debtor,  within  the 
time  prescribed  by  the  rule  of  the  orphans' 
court  for  that  purpose,  he  will  not  be  allowed  to 
come  in  for  a  ratable  proportion  of  the  estate  <^ 
the  deceased,  in  the  hands  of  the  administrator. 
Vandyke  v.  Chandler,  5  Halst.  49. 

672.  A  surviving  dormant  partner,  being  a 
creditor  of  the  firm,  may  file  his  claim  before  the 
commissioners  upon  the  estate  of  a  deceased  ac- 
tive partner,  and  they  may  allow  it  upon  the 
condition  that  the  payment  of  it  be  postponed 
until  all  the  claims  against  the  partnership  be 
paid  in  full.  Johnson  v.  ^mes,  11  Pick.  173. 
And  the  surviving  partner,  if  the  commissioners 
reject  the  claim,  may  sue  at  common  law,  giving 
notice  at  the  probate  office,  according  to  the  stat- 
ute, and,  if  he  recovers,  may  reap  the  benefit  of 
his  judgment  afler  the  demands  agaiii^st  the  part- 
nership shall  have  been  paid  in  full.  ib. 

673.  Where  an  estate  is  represented  insolvent, 
the  course  of  the  common  law,  in  regard  to  the 
claims  of  creditors,  is  stopped,  and  they  cannot 
aflerwards  sue  their  claims,  even  though  the 
estate  should  ultimately  prove  solvent ;  but  the 
course  pointed  out  by  the  statute  must  be  pur- 
sued. Paine  v.  Nichols,  15  Mass.  264.  Johnson 
V.  ^mes,  6  Pick.  330. 

674.  BjT  the  statute  of  Massachusetts  of  1805, 
c.  99,  actions  a^rainst  sheriffs  for  their  own  offi- 
cial wrong,  ana  that  of  their  deputies,  survive 
against  their  executors  and  administrators ;  but 
representing  the  estate  insolvent  operates  as  a 
bar  to  this  action  as  well  as  others ',  and  one 
entitled  thereto  must '  prosecute  his  claim  before 
the  commissioners.  Todd  v.  Bradford,  17  Mass. 
567. 

675.  And  where  the  judge  of  probate  rejected 
a  representation  of  insolvency,  and  upon  a  sec- 
ond application  the  administrator  offered  to  sup- 
port his  representation  by  legal  evidence,  which 
the  judge  refused  to  hear,  giving  his  former  de- 
cision as  a  reason)  he  was  commanded  to  leaoive 
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the  crideBfCe  tad  decfee  tliereoii.    BtodfaMM  ▼. 
Phdfa,  €  Mam.  448. 

676.  U,  oa  the  ivtom  of  the  eommianoa,  and 
the  eettJeinent  of  the  adBuiistntioa  aceoont,  the 
judge  decree  dietribataon  of  the  el&cts,  this  he- 
eomee  leral  eridenee  of  an  abeolate  maokTtnej. 
Hmmt  ▼.  Whiimef^  4  ib.  620,  623. 

677.  In  an  action,  bj  the  ezeentor  or  admini** 
trator  of  an  inaolvent  estate  acainat  one  who 
elaima  a  balance  dne  him  from  the  estate,  bat 
who  has  neglected  to  prove  the  same  before  the 
commissioners,  the  defendant  may  still  give  his 
demand  in  offset,  to  prerentthe  plaintiff  reeorer- 
ing  any  thing  against  bim,  though  he  woold  not 
recover  hb  balance  against  the  estate.  JfDom- 
mU  V.  WeisUr,  2  ib.  496. 

678.  The  statote  of  Massachnsetto  of  1784,  c.  2, 
requiring  a  creditor,  whose  claim  against  an  es- 
tate represented  insolvent  is  disallowed,  to  pro- 
secute his  action  **  as  speedily  as  the  same  can 
be  done,"  does  not  require  such  action  to  be 
commenced  at  the  next  succeeding  term  of  the 
court  in  all  cases.     ChtUd  v.  HaU,  15  ib.  455. 

679.  If  a  representation  of  insolvency  be  made 
after  service,  and  before  entry,  the  writ  is  good 
when  it  issues,  and  will  not  be  abated  by  the 
representation  of  insolvency.  Moor»  r.  Eawus^ 
15  ib.  312. 

680.  The  recovery,  bv  the  heirs  of  one  de- 
ceased, of  a  judgment  n>r  land  to  which  the  de- 
ceased had  lost  nis  right  of  entry,  cannot  be  re- 
garded as  the  recovery  of  estate  not  inventoried 
or  accounted  for,  withm  the  meaning  of  the  Mas- 
sachusetts sUtuie  of  1784,  c.  2.  Mnson  v.  Uh- 
ky^  15  ib.  140.  Nor  does  the  recovery  of  estate 
of  which  the  deceased  died  seized,  or  of  which 
he  was  colorablv  or  fraudulently  disseized  in  his 
lifetime,  and  which  the  administrator  does  not 
administer,  give  to  the  creditor  who  makes  the 
discovery,  and  who  has  filed  his  claim  before  the 
commissioners  of  insolvency,  a  right  of  action. 
WUdredge  V.  Patteraan^  15  ib.  148.  Nor  can  a 
creditor  support  such  action,  upon  the  ground  of 
having  discovered  such  estate,  who  has  filed  his 
claim  before  the  commissioners.  Man^M  v. 
PatUrtoiL,  ib.  491. 

681.  If  there  appear  to  be  an  absolute  insol- 
vency, the  executor  or  administrator  may  plead 
a  special  pUite  adminUtravU  ;  and  if  the  creditor 
admits  the  truth  of  the  plea,  or  it  be  proved,  no 
judgment  can  be  rendered  for  either  party. 
Hunt  V.  Whitney,  4  ib.  620,  625. 

682.  Where  an  apparent  insolvency  happens 
pending  a  suit,  the  creditor  is   not  obliged   to 

Croceed  to  judgment,  nor  need  he  discontinue 
^  is  suit,  as  the  estate  may  not  prove  eventually 
insolvent,  or  the  apparent  insolvency  may  be 
defeated  by  the  negligence  of  the  executor  or 
administrator,  in  which  cases  the  plaintiff  may 
have  judgment  and  execution,  or  his  claim  be- 
fore Uie  commissioners  may  be  disallowed,  in 
which  case  he  is  entitled  to  proceed  to  judg- 
ment, ib, 

683.  If,  during  an  apparent  insolvency,  and 
before  an  absolute  one,  a  creditor  sues  without 
first  submitting  his  claim  to  the  commissioners, 
the  executor  or  administrator  may  abate  the  writ 
by  admittingthe  demand  and  pleading  the  insol- 
vency, ib,  So.  But  where  the  executor  or  ad- 
ministrator disputes  the  demand,  the  plaintiff 
mav  proceed  to  judgment,  as  conclusive  evidence 
of  his  claim  to  be  laid  before  the  conOnissioners ; 
but  he  cannot  have  execution,  t^. 

684.  In  an  action  against  an  administrator  of 
an  insolvent  estate,  who  had  been  guilty  of  laches 
la  th«  probata  ooort,  by  a  creditor  whose  claim 


had  been  allowed  by  the  commiasioiierB,  judg^ 
meat  was  rendered  for  the  amount  of  the  divi- 
dend awarded  the  plaintiff  bv  the  judge  of  pro 
bate.     Pitm  v.  WkUUwrnn^'b  ib.  982. 

686.  The  judge  of  probate,  under  the  Massachu- 
setts statute  of  1784,  c.  2,  can  re-open  a  com- 
mission, before  distribution,  and  within  the  time 
limited  by  the  statute.  TvwU  v.  Bcanisfer,  16 
Pick.  255.      . 

686.  Where  a  claim  against  an  estate  repre- 
sented insolvent  was  allowed  by  the  commission- 
en  in  full,  although  they  had  notice  of  its  being 
partly  secured  by  a  mortgage,  and  that  the  baf 
ance  only  was  claimed,  and  they  made  their  re- 
port, it  was  held,  that  the  judffe  of  probate  might 
re-open  the  commission,  rar  the  correction  of  the 
mistake,  ik. 

687.  In  an  action  by  an  administrator  of  an 
estate  represented  insolvent,  defendant  is  not 
estopped  from  pleading  demands  airamst  the 
estate  in  set-off,  because  he  has  exhibited  those 
demands  before  the  commissioners ;  and  this 
whether  they  have  been  allowed  or  disallowed. 
OUatt  V.  Jlforey,  1  Tvler,  198. 

688.  A  creditor  of  an  insolvent  estate,  whose 
claim  has  been  proved  before  the  commissioners, 
cannot  have  an  action  on  the  administrator's 
bond,  for  the  amount  of  his  debt,  till  s  decree  of 
distribution  has  been  passed  by  the  judge  of  pro- 
bate, and  a  demand  has  been  maide  upon  the 
administrator  for  the  amount  decreed  to  be  paid 
to  him.    JftUon  v.  Woodhmry,  1  Greenl.  251. 

689.  The  provisions  of  the  statute  of  Maine, 
1821,  c.  51,  $  28,  apply  to  the  cases  where  the 
creditor  had  already  recovered  his  judgment 
against  the  administrator,  before  the  estate  was 
represented  insolvent,  as  well  as  to  those  where 
the  action  was  then  pending,  or  is  afterwards 
commenced.    Rinr  v.  Burton,  5  ib.  45. 

690.  If  an  admmistrator  of  an  estate  repre- 
sented insolvent  assume  the  defence  of  an  ac- 
tion pending  against  his  intestate,  and  neglect  to 
*^ge^*^  the  insolvency  on  record  and  pray  a 
stay  of  execution,  so  that  execution  is  issued, 
and  returned  nulla  kmc,  it  is  waste,  and  he  is 
liable  to  a  judgment  and  execution  de  honia  pro- 
yriis.     Sturgis  v.  Aeod,  2  ib.  109. 

691.  The  sUtute  of  Maine  of  1821,  e.  51,  $  28, 
which  requires  an  administrator  to  settle  his 
account  of  administration  within  six  months  afler 
the  commissioners  on  an  insolvent  estate  have 
reported  a  list  of  claims,  is  satisfied  if  he  ex- 
hibits his  account  within  that  time,  and  presents 
himself  to  verify  and  support'  it.  Bmtom  v. 
Brown,  8  ib.  22.  The  penal  consequences  of 
that  part  of  the  statute  do  not  attach  where  an 
account,  settled  after  six  months,  is  composed  of 
new  items  in  favor  of  the  estate,  which  have 
subsequently  come  to  the  knowledge  of  the  ad- 
ministrator, without  any  want  of  diligence  on 
his  part,  or  which  have  arisen  firom  ue  unex- 

{>ected  collection  of  a  debt  which  had  previous- 
y  been  deemed  of  no  value,  t^. 

692.  The  account  which  an  administrator  is 
required  by  the  statute  of  Maine  of  1821,  c.  51, 
§  28,  to  render  within  six  months  after  the  re- 
port of  the  commissionen  of  insolvency,  at  the 
peril  of  being  liable  to  the  crediton  of  the 
deceased  for  their  whole  demands,  is  an  account 
of  the  persona]  estate  only.  ButUr  v.  JUdbsr, 
6  ib.  268. 

693.  It  is  no  part  of  the  oflicial  duty  of  an  ad 
ministrator  to  receive  the  report  of  commission- 
en,  and  carry  or  send  it  to  the  judge  of  probate ; 
and  if  he  do  receive  such  report,  and  undertake 
to  latufii  it,  this  it  mtnly  a  ptnonal  angafp- 
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Bient,  for  the  performance  of  which  the  sureties 
in  his  bond  are  not  liable.  Jftison  r.  Woodbury^ 
1  Greenl.  251.  It  is  the  duty  of  the  commis. 
sioners  on  an  insolvent  estate  to  make  their  own 
return  to  the  judge  ef  probate,  t^. 

694.  Where  a  claim  presented  to  the  commis. 
sioners  of  an  insolvent  estate  is  rejected,  and 
the  creditor  recovers  in  an  action  at  law  against 
the  administrator,  brought  in  pursuance  of  the 
statute,  he  is  entitled  to  an  execution  for  the 
costs  of  the  action  against  the  administrator  de 
bonis  fropriit ;  but  it  seems  the  judge  of  probate 
may  allow  the  costs  to  be  charged  in  the  adroin> 
istration  account,  unless  the  administrator  un- 
reasonably  objected  to  the  claim.  Fi§re9  v.  Siuc- 
ton,  14  Pick.  274. 

695.  Where  the  administrator  of  an  insolvent 
estate  gives  notice  of  his  dissatisfaction  with 
the  sum  awarded  to  a  creditor  by  the  commis- 
sioners, and  the  creditor  recovers  a  larger  sum 
than  was  allowed  by  the  commissioners,  the 
creditor  is  entitled  to  an  execution,  for  the  costs 
of  the  action,  against  the  administrator  de  bonis 
proprwis ;  but  if  the  administrator  had  sufficient 
reasons  for  his  appeal,  the  jud^  of  probate  may 
allow  the  costs  to  be  charged  in  the  administra- 
tion account.     Bums  v.  Fay,  14  Pick.  6. 

696.  Where  the  administrator  of  an  insolvent 
estate  gives  notice  of  his  dissatisfaction  with  the 
report  of  the  commissioners  of  insolvency,  upon 
a  claim  against  the  estate  of  the  intestate,  and 
the  creditor,  in  consequence,  brings  his  action  at 
law,  the  creditor  is  not  precluded  from  recover- 
ing a  larger  sum  than  was  allowed  by  the  com- 
missioners, although  he  may  not  have  given  no- 
tice of  his  intention  to  have  his  claim  determined 
at  common  law.  ib, 

697.  Where  a  creditor  of  an  insolvent  estate, 
which  has  been  closed,  neglected  to  exhibit  his 
claim  within  the  time  allowed,  if  he  afterwards 
discoTer,  and  show  to  the  administrator,  other 
estate  not  before  inventoried,  he  may  sustain  an 
action  a^rainst  such  administrator  for  the  recov- 
ery of  his  claim.     Saekett  r.Mead,  1  Conn.  13. 

698.  Under  the  New  Hampshire  statute  of  July 
2,  1822,  in  relation  to  the  settlement  of  insolvent 
estates,  there  is  no  remedv  against  the  executor 
or  administrator,  even  if  the  estate  turns  out  not 
m  fact  insolvent,  and  the  claim  against  the  es. 
tale  depended  upon  a  contingency  which  did 
not  happen  until  the  estate  was  settled.  Judge 
ofProUts  ▼.  Brooks,  5  N.  Hamp.  82. 

699.  A  creditor  is  barred  of  his  claim  by  the 
disallowance  of  the  commissioners.  Penderson 
r.  Avery,  1  Hoot,  103. 

700.  An  administrator  is  accountable  for  rents 
of  land,  where  the  estate  is  insolvent.  Storer  v. 
HinkJey,  1  Root,  182. 

701.  In  an  action  upon  an  administration  bond, 
the  debts  allowed  by  the  commissioners  may  be 
contested.     Williams  v.  Fiuk,  2  Hoot,  520. 

702.  Allowances,  made  by  commissioners  on 
an  insolvent  estate  to  an  administrator,  may  be 
disproved  in  an  action  on  the  probate  bond. 
Bhermmm  t.  Taiwan,  2  ib.  140. 

703.  Under  the  New  Hampshire  statute  of 
July  2, 1822,  the  decision  of  a  judge  of  probate 
«pon  the  elaams  of  executors  or  administra- 
tors, against  the  estates  of  their  testators  or  in- 
testates, when  administered  in  the  insolvent 
eourse,  is  not  conclusive,  although  no  one  ap- 
pears in  the  probate  court,  to  contest  the  claim. 
An^  person  aggrieved  may  appeal  from  the  de- 
dision.     Sawyer  v.  Cojtp,  6  N.  Hamp.  42. 

704.  In  Connecticut,  while  proceedings  are 
yndmg  Ml  an  insolvent  estate,  a  creditor,  who 


hath  had  his  claim  allowed  by  the  commission- 
ers, cannot  sustain  a  suit  for  the  recovery  of  his 
debt,  on  the  ground  of  newly  discovered  estate, 
but  his  remedy  will  be  with  the  other  creditors, 
upon  the  administration  bond,  in  case  the  admin- 
istrator refuses  to  inventory  such  estate.  Tyler 
V.  Cook,  Kirby,  391. 

705.  Administrators  settling  the  accounts  of  an 
insolvent  estate  cannot  be  substituted  for  a 
ground  landlord  whom  they  have  paid,  and  re- 
ceive a  credit  for  the  money  so  paid,  though 
the  intestate  covenanted  to  pay  the  rent.  Torr*s 
Estate,  2  Rawle,  250. 

706.  Where  the  administrator  of  an  insolvert 
estate  neglects  to  exhibit  and  settle  an  account 
of  his  administration  in  the  probate  office,  for 
the  term  of  six  months  aller  the  report  of  the 
commissioners  of  insolvency  has  been  returned 
and  accepted,  a  creditor,  without  a  previous  de- 
mand, may  maintain  his  action  against  the  ad- 
ministrator in  the  same  manner  as  if  said  estate 
had  not  been  represented  insolvent,  by  virtue  of 
the  provisions  of  the  statute  of  Maine  of  1821, 
c.  51,  §  28;  or  he  may  maintain  an  action  on 
the  administration  bond.  Dickinson  v.  Bean,  2 
Fairf.  50. 

707.  An  action  cannot  be  brought  at  common 
law  on  a  rejected  claim,  until  the  commissioners 
have  reported,  their  report  being  the  proper  evi- 
dence of  the  rejection  of  the  claim.  lUlsworih 
V.  Thayer,  4  Pick.  122. 

708.  Where  mutual  demands  for  and  against 
a  creditor  of  an  insolvent  estate  are  filed  hefbro 
commissioners  of  insolvency,  and  they  report  a 
balance  to  be  due  to  the  creditor,the  report  is  con- 
clusive on  either  party  who  does  not  give  notice  of 
his  dissatisfaction  pursuant  to  the  statute  of  1784, 
c.  2.  Bordman  v.  Smith,  4  Pick.  212.  Where, 
in  such  case,  notice  was  given  by  the  creditor 
alone,  who  brought  his  suit  at  law,  and  became 
nonsuit,  it  was  held,  that  the  administrator 
could  not  afterwards  maintain  an  action  against 
the  creditor  upon  the  demands  in  favor  of  the 
estate,  t^.  In  an  action  by  an  administrator  to 
recover  a  debt  due  to  his  intestate,  the  defendant 
may  offset  a  claim  which  he  held  against  the 
intestate  at  the  time  of  his  death,  although  the 
estate  has  been  declared  insolvent.  Perrine  v. 
ffarren,  3  Stew.  151. 

709.  A  continuance  is  not  a  matter  of  right, 
under  statute  of  1784,  c.  2,  where,  pending  an 
action  against  an  executor,  a  commission  of  in- 
solvency issues.  Blossom  v.  Goodwin,  1  Mass. 
502. 

710.  Neither  the  judge  of  probate,  nor  this 
court  on  appeal  from  the  judge  of  probate,  can 
examine  the  merits  of  a  claim  against  an  insol- 
vent estate  reported  by  the  commissioners :  the 
only  remedy  in  such  case  is,  for  the  party  dis- 
satisfied with  the  report  to  file  his  objection,  as 
pointed  out  by  the  statute,  and  have  the  same 
determined  at  common  law.  Oold  v.  JfMeehan, 
ib.  23. 

711.  Where  a  judge  of  probate,  upon  a  repre- 
sentation of  insolvency  made  by  an  administra- 
tor, had  refused  to  appoint  commissioners ;  and, 
upon  a  second  application  by  the  administrator, 
again  refused  to  receive  evidence  in  support  of 
such  representation,  giving  his  former  decree  as 
a  reason  for  his  second  refusal,  the  supreme 
court  of  probate,  on  an  appeal  to  them,  ordered 
the  cause  to  be  remitted  to  the  judge,  with  diree* 
tions  to  receive  any  further  evidence  the  admin* 
istrator  might  produce,  and  thereupon  to  decree 
according  to  the  law  and  justiee  of  the  case. 
Bueknam  t.  Phelps^  6  Mass.  446. 
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712.  Corenant  agsinst  administntor  of  le«- 
■ee  for  non-parment  of  rent  accmed  aince  the 
deceaae  and  after  the  eommiaaion  of  inaoWeney 
closed ;  plea,  that  the  claim  waa  not  presented 
to  the  commiMionera  without  aTcrment  of  no 
aaseta,  or  pUme  admimigtrmvil^  held  inaofficient. 
Sharon  ▼.  Ltmeil^  Brayt.  113. 

713.  If  the  administratrix  of  an  estate  repre- 
aented  insolvent,  when  reqaested  bj  the  credii- 
ora  to  inventory  real  estate  alle^d  to  have  been 
fraudulently  conveyed  by  the  intestate,  they 
offering  to  indemnify  her,  refuse  to  do  so,  it  will 
be  sufficient  ground  for  her  removal.  Andrews 
r.  Tneker,  7  Pick.  250. 

714.  A  judge  of  probate  has  authority,  within 
18  months  from  the  granting  of  a  commission  of 
insolvency,  to  extend  the  time  for  creditors  to 
present  their  claims,  notwithstanding  the  report 
oi'  the  commissioners  may  have  been  made  and 
accepted.     Walker  v.  Lyawm,  6  ib.  458. 


VIII.  ExecuUnrs  de  son  Tort. 

715.  A  peraon  intermeddling  with  the  estate 
of  the  deceased,  without  lawful  authority,  by 
converting  a  part  to  his  own  use,  is  liable  as  ex- 
ecutor de  son  tort.  Brown  v.  Durbin^  5  J.  J. 
Marsh.  170.     Johnston  v.  Duncan^  3  Litt.  163. 

716.  The  taking  possession  of  the  assets,  and 
paying  the  deceased's  mortgages  or  other  debts 
out  of  them,  will  make  one  an  executor  of  his 
own  wrong.     Howell  v.  Smithy  2  M'Cord,  516. 

717.  The  intermeddling  which  will  make  one 
executor  of  his  own  wrong  must  be  such  aa  to 
manifest  a  riffht  to  exercise  control,  or  make  dis- 
position, of  the  effects  of  the  deceased.  Givens  v. 
Higpns,  4  M'Cord,  286. 

718.  Where  there  is  neither  will,  nor  adminis- 
tration, nor  representation  of  insolvency,  the  in- 
termeddling of  a  stranger  with  the  effects  of  the 
deceaaed,  by  taking  them' into  his  possession  and 
claiming  them  as  his  own,  or  appropriating  them 
to  his  use,  will,  generally,  (in  Connecticut,)  con- 
stitute such  stranger  an  executor  de  son  tort. 
Bacon  v.  Parker,  12  Conn.  213. 

719.  One  intermeddling  with  the  goods  of  the 
deceased  is  liable  to  the  creditors,  so  far  as 
he  has  intermeddled,  as  executor  de  son  tort. 
Mitchel  V.  Lunt,  4  Mass.  654.  But  no  intermed- 
dling with  the  lands  of  the  deceased  will  charge 
a  person  as  executor  de  son  tort,  such  interfer- 
ence being  a  wrong  done  to  the  heir  or  devisee. 
ib.     King  V.  Lyman,  1  Root,  104. 

720.  An  executor  de  son  tort  has  no  legal  con- 
trol over  the  personal  estate,  and  has  no  authori- 
ty to  collect  the  effects  of  the  deceased ;  his 
mtermeddling  is  an  unlawful  act ;  and  if,  when 
sued,  he  falsely  deny  that  he  is  executor,  he  is 
made  chargeable  by  his  false  plea  for  the  debt 
out  of  his  own  estate,  if  he  have  not  personal 
estate  of  the  deceased  sufficient  to  pay  it.  Mit' 
chel  V.  Lunt,  4  Mass.  654,  658.  But  no  action  lies 
against  him  for  waste  in  subjecting  the  real  es- 
tate to  be  taken  in  execution,  for  not  paying  the 
debts  of  the  deceased,  ib. 

721.  An  executor  de  son  tort  may  purge  his 
wrong,  and  legalize  his  tortious  acts,  by  taking 
out  letters  of  administration,  even  after  the  com- 
mencement of  a  suit  against  him.  Shill4Uter  v. 
Wyman,  15  Mass.  322.  Andrew  v.  GaUison,  ib. 
325.  Therefore,  to  a  scire  facias  on  a  judgment 
against  an  executor  de  son  tort,  and  to  the  ori- 
ginal action  against  him,  it  is  a  good  plea  in  bar, 
that  the  defendant  has  taken  letters  of  adminis- 
tration, that  the  estate  of  the  deceased  has  been 


represented  insolvent,  and  that  a  decree  of  distri 
bntion  has  been  passed  in  the  probate  court,  t^ 
But  where  administration  has  been  committed  to 
another  than  the  executor  de  son  tort,  a  distinc- 
tion seems  to  be  admitted^  and  that  then  the 
executorilesim  fert  most  have  delivered  over  the 
goods  to  the  rightful  administrator  before  action 
commenced,  in  order  to  be  discharged  firom  the 
action.    Andrew  v.  GalUson,  ib. 

722.  It  seems  to  be  clearly  settled  that  an  ex- 
ecutor de  son  tort  may  discharge  himself,  even 
against  the  demand  of  the  rightlnl  administrator, 
by  proving  debts  paid,  to  the  amount  of  the  goods 
received,  which  had  belonged  to  the  deceased, 
although  some  doubt  has  been  expressed  whether, 
in  such  case,  the  executor  de  son  tort  may  not  be 
liable  for  goods  remaining  in  his  custody.  Weeks 
V.  Gibbs,  9  Mass.  74. 

723.  In  declaring  against  one  who  is  liable  as 
executor  de  son  tort,  it  is  proper  to  style  him  ex- 
ecutor of  the  last  will  and  testament  of  the  de- 
ceased, as  if  he  were  the  rightful  executor. 
Brown  v.  Durbin,  5  J.  J.  Marsh.  170. 

724.  Executor  de  son  tort  is  to  be  sued  as  ex- 
ecutor, and  not  in  his  individual  capacity,  for 
embezzling  goods  of  the  deceased.  Buekminsterr. 
Ingham^  Brayt.  116. 

725.  A  grandson,  who  manages  the  estate  of 
his  grandfather,  receiving  his  whole  property 
and  paying  his  debts,  may  be  sued  afler  his 
death  as  the  executor  de  son  tort  of  his 
grandfather.  CrunkUton  v.  Wilson,  1  Browne, 
361. 

726.  One  sued  as  executor  de  son  tort,  if  he 
pleads  ne  ungues  executor,  and  it  be  found  against 
him,  will  be  liable  for  the  debt  de  bonis  promriis, 
the  same  as  any  other  executor.  Campbell  v. 
Booth,  7  Cow.  64. 

727.  An  executor  de  son  tort  may  be  sued  and 
treated  as  the  rightful  executor ;  and  he  may  de- 
fend himself  as  the  rightful  executor.  Stockton 
V.  Wilson,  3  Pennsyl.  129. 

728.  An  executor  de  son  tort  can  plead  plens 
adnunistravit,  and  he  is  liable  only  to  the  amount 
of  the  assets  which  come  into  his  hands.  Leach 
▼.  House,  1  Bailey,  42. 

729.  If  an  executor  de  son  tort  take  out  letters 
of  administration,  it  makes  legal  his  acts  which 
were  before  tortious.  Battoon  v.  Overacker,  8 
Johns.  126. 

730.  If  a  person,  who  is  sued  as  executor  de 
son  tort,  takes  out  administration  pendinff  the 
suit,  though  it  will  not  defeat  the  suit  which  waa 
well  commenced,  yet  it  will  legalize  all  interme- 
diate acts,  and  justify  a  retainer,  t^. 

731.  The  defendant  received  of  the  widow  of 
A  some  com,  and  credited  the  estate  of  A  for  the 
same  on  a  note  due  him  from  A.  The  widow  was 
not  appointed  administratrix  nor  left  executrix; 
and  it  was  held,  that  the  defendant  could  not  be 
charged  as  executor  de  son  tort.  Johnson  v. 
GaiAer,  Harper,  6. 

732.  In  an  action  against  an  executor  de  son 
tort,  if  the  estate  with  which  he  intermeddled  is 
insolvent,  it  is  no  defence  that  he  has  paid  debts 
to  double  the  amount  by  him  received.  JiTeal  v. 
Baker,  2  N.  Hamp.  477. 

733.  An  executor  de  son  tort  cannot  plead  to  a 
sdrefadas  that  he  never  intermeddled  with  the 
estate  of  the  deceased ;  nor  is  it  any  defence  to 
him  that  he  took  administration  after  the  com- 
mencement of  the  suit  against  him.  Crreen  v 
Dewit,  1  Root,  183. 

734.  The  act  of  S.  Carolina,  of  1789,  which 
protects  executors  and  administrators  from  suits 
until  nine  months  after  the  death  of  the  testator 
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wt  intestate,  does  not  apply  to  executors  de  son 
tort.     Chanihers  v.  Davison^  1  Hill,  S.  C.  50. 

735.  Where  one  is  sued  as  executor  de  son  tori, 
and  pleads  ne  unque  executor,  which  is  found 
against  him,  the  judgment  is,  that  the  plaintiff  do 
recover  both  debt  and  eosts.  HubbeU  r.  Fogar- 
tie,  1  Hill,  S.  C.  167. 

736.  An  executor  appointed  in  a  neighboring 
state  may  be  sued  in  New  York  as  executor  <£ 
son  tort,  and  will  be  liable  for  all  assets  which  he 
has  not  applied  in  due  course  of  administration, 
or  in  payment  of  the  testator's  debts,  whether 
the  assets  were  receiyed  in  New  York  or  received 
abroad  and  arrived  there.  Campbell  v.  Booth,  7 
Cow.  64. 

737.  An  executor  de  son  tort,  defendant  in 
trover,  may  give  evidence  of  debts  of  the  dece- 
dent paid  by  himself.  Saam  v.  Saam,  4  Watts,  432. 

IX.   Foreign  Executors  and  Administrators, 

738.  Persons  appointed  in  foreign  states  can- 
not maintain  suits  as  administrators  or  execu- 
tors in  Massachusetts  nor  in  Vermont.  Pond  v. 
Makepeace,  2  Met.  114,  116.  Goodwin  v.  Jones, 
3  Mass.  514.  Cutter  v.  Davenport,  1  Pick.  86. 
Dodge  V.  Wetmore,  Brayt.  95.  8.  P.  105.  But 
they  may  maintain  an  action  on  a  judgment  re- 
covered in  another  state,  for  on  that  they  need 
not  sue  as  administrators.  Talmage  v.  Chapel, 
16  Mass.  71. 

739.  No  action  at  law  lies  against  a  foreign 
administrator  who  was  not  qualified  in  this  state. 
Curie  V.  Moore,  1  Dana,  445. 

740.  Letters  testamentary  or  of  administra- 
tion, granted  in  one  state,  will  not  authorize  the 
executor  or  administrator  to  commence  a  suit  in 
another  state,  unless  the  letters  be  previously  re- 
corded in  the  circuit  court  of  the  county  in 
which  the  suit  is  commen^d.  Jfaylor  v.  Moody, 
2  Blaekf.  247. 

741.  By  the  practice  in  Pennsylvania,  an  ad- 
ministrator, acting  under  letters  of  administra^ 
tion  granted  in  another  state,  may  institute  a 
suit  in  that  state  without  taking  out  letters  of 
administration  there.  Olassell  v.  Wilson,  4 
Wash.  C.  C.  59. 

742.  An  executor  may  take  possession  of  the 
personal  property  belonging  to  the  estate  of  his 
testator,  in  whichever  state  ne  may  find  it,  with- 
ont  taking  out  letters  of  administration  in  such 
state ;  but  he  cannot  maintain  an  action  for  pos- 
session without  taking  out  such  letters  in  the 
state  where  the  property  is  situated.  Gayle  v. 
Blaekhum,  1  Stew.  429. 

743.  An  executor  cannot  maintain  a  suit,  in 
the  district  of  Columbia,  upon  letters  testament- 
ary granted  in  a  foreign  country.  Dixon  v.  Ram- 
say, 3  Cranch,  319. 

744.  An  administrator,  having  had  letters  of 
administration  in  Maryland,  before  the  separa- 
tion of  the  district  of  Columbia  from  the  origi- 
nal  states,  cannot,  after  that  separation,  main- 
tain an  action  in  that  part  of  the  district  ceded 
by  Maryland,  by  virtue  of  those  letters,  but  must 
lake  out  new  ones  within  the  district.  Fenwiek 
r.  Sears,  1  Cranch,  258. 

745.  In  Pennsylvania,  it  was  held,  that  letters 
ut  administration,  granted  by  the  archbishop  of 
York,  in  England,  were  not  sufficient  authority 
to  maintain  an  action  in  that  state.  Grtsme  v. 
Harris,  1  Dall.  456. 

746.  Where  an  administrator  in  another  state 
held,  in  that  capacity,  a  negotiable  note  payable 
to  his  intestate,  and  indorsed  by  him  in  blank, 
it  wue  held,  that  the  administrator  might  main- 
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tain  an  action  upon  it  in  this  state,  as  indorsee  ; 
subject,  however,  to  any  defence  originally  open 
to  the  promisor.  Barrett  v.  Barrett,  8  Greenl. 
353. 

747.  Where  an  administrator  in  another  state 
appointed  an  agent  in  this,  who  received  money 
belonging  to  5ie  estate,  it  was  held,  that  he 
might  maintain  an  action  for  this  monev,  against 
the  agent,  without  taking  out  letters  of'^adminis* 
tration  here,  the  claim  not  being  in  his  repre- 
sentative capacity,  ib.  346. 

748.  An  executor,  appointed  under  the  laws 
of  another  state,  cannot  indorse  a  promissory 
note  payable  to  his  testator  by  a  citizen  of  this 
state,  so  as  to  give  the  indorsee  a  right  of  action 
here  in  his  own  name.  Steams  v.  Bumham,  5 
Greenl.  261.  Harper  v.  Butler,  2  Pet.  239. 
Trecothic  v.  Austin,  4  Mason,  16.  And  this  ob- 
jection, though  in  disability  of  the  plaintiff,  may 
be  taken  under  the  general  issue,  in  an  action 
by  the  indorsee  against  the  maker  of  the  note,  ib, 

749.  One  cannot  sue  as  beneficiary  heir  and 
administrator,  by  the  law  of  France,  of  the  es- 
tate of  an  alien  deceased,  without  taking  out  let- 
ters of  administration  in  Massachusetts.  Piequei 
V.  Swan,  3  Mason,  469. 

750.  Executors  appointed  and  qualified  in  a 
foreign  jurisdiction  6annot  prosecute  actions  in 
Connecticut  until  qualified  according  to  the 
laws  of  that  state.  Perkins  v.  WUliams,  2  Root, 
462. 

751.  In  Connecticut,  an  administrator  ap- 
pointed in  another  state,  where  the  deceased 
dwelt,  may  in  this  state  sue  for  the  recovery  of 
any  property  belonging  to  the  deceased.  Jftcole 
V.  Mumjord,  Kirby,  270. 

752.  One  claiming  as  executor,  under  a  will 
proved  in  one  state,  cannot  intermeddle  with,  or 
sue  for,  the  efiTects  of  the  testator  in  another 
state,  unless  the  will  be  proved  there,  or  he  be 
permitted  so  to  do  by  some  law  of  that  state. 
Kerr  v.  Moon,  9  Wheat.  566. 

753.  Where  the  property  of  a  decedent  is 
whollv  in  a  foreign  country,  and  some  of  it  is 
brought  to  this  country  afWr  his  death,  no  ad* 
ministration  can  be  granted  here,  but  the  admin- 
istrator appointed  in  a  foreign  country  may  act 
here.     Emiry  v.  MUlar,  1  A.  K.  Marsh.  300. 

754.  Administration  granted  in  another  state 
is  of  no  avail  in  Connecticut.  Riley  v.  Riley,  3 
Day,  74. 

755.  An*  administrator  cannot  prosecute  an 
action,  in  New  Hampshire,  bv  virtue  of  letters 
granted  him  under  the  authority  of  another 
state.     Sabin  v.  Gilman,  1  N.  Hamp.  193. 

756.  An  administrator  appointed  bv  another 
state  is  not  liable  to  be  sued  in  the  district  of 
Columbia,  in  his  official  character,  for  assets 
lawfully  received  in  the  district.  Faughan  v. 
Jforthup,  15  Pet.  1. 

757.  An  administrator  appointed  in  another 
state  has  no  authority  to  dischar^  a  debt  due 
from  a  citizen  of  this  state  to  his  mtestate  ;  and 
if  administration  be  granted  here,  such  discharge 
would  not  bar  an  action  for  the  debt.  Vaughan 
T.  Barret,  5  Verm.  333. 

758.  Where  a  copy  of  a  will  of  a  testator  dying 
abroad  is  filed  here,  and  administration  granted^ 
pursuant  to  the  Massachusetts  statute  of  1785| 
c.  12,  the  administrator  may  be  held  to  pay  debts 
to  creditors  here,  if  any  such  are  claimed  of  him, 
but  not  the  legacies  to  legatees  residing  here. 
Richards  v.  DtUch,  8  Mass.  506.  Dawes  v. 
Boylston^  9  Mass.  337. 

759.  Administration  granted  in  this  state,  or 
property  here  of  a  resident  of  another  state  is 
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not  impaired  or  abridged  by  a  previous  grant  of 
administration  in  such  other  state.  Henderson 
V.  Clarke^  4  Litt.  277. 

760.  A  resident  in  Calcutta  bequeaths  prop- 
erty in  American  funds  specifically  to  his  son, 
upon  various  trusts.  It  was  held,  that  a  local 
administrator,  with  the  will  annexed,  was  enti- 
tled in  preference  to  the  foreign  executor.  Wil- 
ling V.  Perot^  5  Rawle,  264. 

761.  Where  a  man  dies  in  one  state,  leaving 
assets  and  an  executor,  and  also  real  property 
lying  in  another  state,  an  account  of  expenses 
for  selling  the  property  lying  in  the  other  state 
cannot  be  allowed  by  the  judge  of  probate,  in 
the  state  in  which  the  roan  died,  against  the  as- 
sets in  that  state.  Hubbard  v.  Hijikley,  1  Root,  41 3. 

762.  If  an  administrator  appointed  in  another 
state  take  out  letters  in  Massachusetts,  he  is 
bound  to  pay  the  creditors  in  that  state,  out  of 
the  assets  received  there,  a  pro  rata  dividend, 
authorized  by  the  general  solvency  or  insol- 
vency of  the  estate,  and  remit  the  balance  to  the 
place  of  the  principal  administration.  Davis  v. 
Estey^  8  Pick.  475.  Richards  v.  DtUch,  8  Mass. 
506. 

763.  If  auxiliary  administration  be  granted  in 
another  state  to  one  who  is  executor  in  Massa- 
chusetts, the  judgment  of  the  foreign  state  upon 
his  liabilities  there,  if  it  can  be  enforced,  is  con- 
clusive on  the  courts  of  Massachusetts,  and  he 
may  pay  over  voluntarily  what  he  might  be  com- 
pelled to  account  for  there.  Jennison  v.  Hap- 
good,  10  Pick.  77.  Stevens  v.  Gaylord,  11  Mass. 
256.  If  such  executor  has  a  surplus  in  his 
bands,  arising  out  of  the  administration  of  the 
testator's  goods  and  estate  in  another  state,  af- 
ter paying  the  expenses  of  administration  and 
discharging  his  own  liabilities  there,  he  must 
account  for  it  in  Massachusetts  in  the  same  man- 
ner as  if  another  had  been  appointed  administra- 
tor, and  had  paid  over  a  balance.  Stevens  v. 
Gaylord,  11  Mass.  256. 

764.  An  auxiliary  administrator,  in  Massa- 
chusetts, is  not  accountable  to  heirs  and  lega^ 
tees  in  that  state,  for  effects  received  by  him  in 
a  foreign  state,  though  he  have  filed  the  will 
and  taken  out  letters  in  the  former.    Richards  v. 

'  Dutch,  8  Mass.  506.  Selectmen  of  Boston  v. 
Boylston,  2  Mass.  384.  CampbeU  v.  Sheldon,  13 
Pick.  23. 

765.  An  administrator  cum  testamento  annexo 
files  here  a  copy  of  the  will  of  one  dying  abroad, 
and  takes  admmistration  de  bonis  non.  Held, 
that,  under  the  statute  of  Massachusetts  of 
1785,  c.  12,  he  was  not  bound  to  account  there 
for  goods  and  effects  received  by  him  abroad. 
Boston  V.  Boylston,  2  Mass.  384.  Dawes  v. 
Boylston,  9  Mass.  337. 

766.  If  the  laws  of  a  state  give  a  preference  to 
its  citizens,  in  the  payment  of  the  debts  of  the 
deceased,  the  executor,  if  sued  by  a  foreign 
creditor,  should  plead  such  preference.  De  So- 
bty  V.  De  Laistre,  2  Bar.  &  J.  191. 

767.  A  naturalized  citizen  died  in  Massachu- 
setts, leaving  no  heirs  in  that  state.  It  was 
decreed,  that  the  balance  of  the  estate  in  the 
administrator's  hands  should  be  paid  into  the 
treasury  of  the  commonwealth.  Dorr  v.  Com- 
monwealth, 1  Mass.  293. 

768.  The  provision  of  statute  1817,  c.  190, 
§  16,  that,  where  any  person  shall  die  without 
the  commonwealth,  leaving  estate  within  the 
same  to  be  administered  on,  any  person  inter- 
ested in  the  estate  shall  be  entitled  to  letters, 
«&o.,  applies  to  foreigners,  as  well  as  citizens. 
Ptcquet,  Appellant^  5  Pick.  65.    And,  under  the 


same  statute,  it  was  held,  that  a  debt  due  the 
intestate  was  estate  sufficient  to  authorize  ad- 
ministration in  the  county  where  the  debtor 
resided,  ib. 

769.  A  testator,  in  Ireland,  appointed  execu- 
tors there,  and  declared  that  a  certain  person 
should  be  trustee  of  his  property  in  America, 
with  power  and  direction  to  collect  and  remit 
the  same  to  his  executors  in  Ireland.  Held, 
that  such  person  should  be  considered,  not  as 
trustee,  but  as  limited  executor,  and  bound  to 
execute  the  trust  in  the  mode  prescribed  by  the 
will  under  which  the  authority  is  derived.  Hun- 
ter V.  Bryson,  5  Gill  &  Johns.  483.  Such  trus- 
tee cannot  act  without  taking  out  letters  testa- 
mentary ;  and,  having  so  done,  if  the  duties  im- 
posed by  the  will,  as  trustee,  are  the  same  which 
he  is  bound  by  law  to  perform  as  administrator, 
he  cannot  discharge  himself  as  administrator  by 
a  payment  to  himself  as  trustee,  ib. 


X.   Payment  of  Debts,  final  Settlemsnt,  and  Dis- 
tribution. 

770.  In  the  payment  of  debts,  the  assets  will 
be  marshalled  as  follows :  1.  Personal  estate, 
with  the  exception  of  specific  bequests,  or  such 
as  is  exempted.  2.  The  real  estate,  if  any,  ap- 
propriated by  the  will  as  a  fund  for  the  payment 
of  debts.  3.  The  descended  estate,  whether 
acquired  since  the  making  of  the  will  or  not. 
4.  The  lands  specifically  devised,  although  they 
be  generally  charged  with  the  payment  of  debts, 
but  not  specifically.  Hays  v,  Jackson,  6  Mass.  149. 

771.  In  the  course  of  administration,  a  debt 
due  a  citizen  by  specialty  is  to  be  preferred  to  a 
simple  contract  with  the  commonwealth.  Com^ 
monwealth  v.  Logan,  1  Bibb,  529. 

772.  The  distribution  of  personal  property 
must  be  made  under  the  authority  of  the  court 
where  the  deceased  was  domiciled,  in  the  state 
where  the  principal  administration  is  granted , 
and  the  administrator  must  account  in  that  state 
for  all  the  personal  estate  and  effects,  wherever 
received  by  him.  Jennison  v.  Hapgood,  10  Pick. 
77.  Stevens  v.  Gaylord,  11  Mass.  256.  Dawes 
V.  Boylston,  9  Mass.  337. 

773.  In  marshalling  the  assets  of  an  insolvent 
estate,  bonds  not  due  till  after  the  testator's 
death  are  to  be  ranked  with  those  due  at  that 
time.     Hutchison  v.  Bates,  1  Bailey,  111. 

774.  License  to  sell  for  the  payment  of  debts 
will  not,  in  general,  be  granted,  where  it  appears 
that  all  the  debts  against  the  estate  are  barred 
by  the  statute  of  limitations  of  actions  against 
executors  and  administrators.  Ex  parte  Allen, 
15  Mass.  58.  Wellman  v.  Lawrence,  15  Mass. 
326.  And  where  an  executor  has  paid  debts  of 
the  testator,  beyond  the  amount  of  the  personal 
assets,  within  the  four  years,  he  cannot,  after 
their  expiration,  obtain  a  license  to  sell  lands  to 
reimburse  himself,  unless  the  estate  remains  as 
it  was  at  the  death  of  the  testator,  and  the  ap- 
plication of  the  executor  be  made  within  a  rea- 
sonable time  after  his  payment  of  the  debts. 
Exparte  Allen,  15  Mass.  58. 

775.  Promise  to  pay  a  debt  of  his  intestate, 
made  by  administrator,  is  good,^  whether  the 
debt  be  presented  to  the  commissioners  or  not. 
WiUard  v.  Brewster,  Brayt.  104. 

776.  An  executor  is  not  justified  in  paying 
simple  contract  debts  after  notice  of  a  debt  by 
specialty,  though  such  notice  was  not  by  insti- 
tution of  a  suit.  Webster  v.  Hammond,  3  Har. 
&  M'Hcn.  131. 

777.  If  an  administrator  pay  off  the  debts  of  liit 
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fntestate  at  a  discount,  he  ia  entitled  to  a  credit 
onlj  for  the  sum  paid.  Miller  v.  Towles,  4  J.  J. 
Marsh.  255.     Hetiger's  Executors^  15  Johns.  65. 

778.  In  Connecticut,  distribution  of  an  estate 
does  not  exonerate  an  administrator  from  the 
payment  of  debts  not  before  exhibited  and  paid, 
where  creditors  are  not  limited  as  to  the  time  of 
exhibiting  their  claims.  Phelps  y.  Swan^  Kirby, 
428. 

779.  An  executor  is  not  bound  to  search  out  a 
legatee ;  it  is  enough  if  he  is  always  ready,  when 
called  upon,  to  pay  the  legacy.  A  legatee,  there- 
fore, must  bear  the  loss  by  depreciation  upon 
money  in  the  hands  of  an  executor,  which  he 
has  always  been  ready  to  pay  over.  Thompson 
V.  Youngblood^  1  Bay,  248. 

780.  An  executor  must,  at  his  peril,  take  no- 
tice of  a  judgment  against  his  testator,  in  what- 
ever court  it  may  have  been  rendered ;  and  if  he 
exhaust  the  assets  by  paying  debts  of  inferior 
dignity,  he  must  satisfy  the  judgment  dt  bonis 
propriis,  Jfimmo  y.  Commonwemthy  4  H.  &  M. 
67. 

781 .  The  proceeds  of  the  sale  of  land,  directed 
by  the  will  of  the  testator  to  be  sold  for  the  pay- 
ment of  his  debts,  are  equitable  assets,  and 
should  be  distributed  among  all  the  creditors 
pari  passu ;  nor  are  such  assets  cognizable  by  a 
court  of  law.  ib. 

782.  A  payment  of  assets  to  any  but  the  per- 
sonal representatives  of  the  deceased  is  a  mis- 
payment.     Eisenbise  v.  Eisenbise^  4  Watts,  134. 

783.  In  the  distribution  of  real  and  personal 
estate  among  heirs,  the  judge  of  probate  has 
no  authority  to  make  any  deduction  from  the 
share  of  an^  one  of  them  on  account  of  any  debt 
due  &om  him  to  the  estate.  Proctor  v.  J^ewhaU^ 
17  Mass.  81,  93.  And  see  Osgood  v.  Breeds  17 
Mass.  356. 

784.  An  executor  is  not  liable  for  a  debt  con- 
tracted by  his  testator  before  he  became  of  a^e, 
it  not  appearing  to  have  been  contracted  for 
necessaries,  or  to  have  been  confirmed  by  the 
testator  after  he  became  of  age  ;  altiiou^h  in  his 
will  he  directed  all  his  just  debts  to  oe  paid. 
Smith  y.  Mayo^  9  Mass.  62. 

785.  In  Virginia,  an  executor  is  not  bound  by 
the  order  of  a  county  court,  directing  a  division 
of  the  estate  of  the  testator  among  his  distribu- 
tees, to  deliver  up  slaves,  without  reserving  a 
sufficiency  to  pay  the  debts,  or  without  taking 
bonds  to  refund.     Walden  v.  Payne,  2  Wash.  1. 

786.  In  New  Hampshire,  it  is  no  valid. objec- 
tion to  a  decree  of  a  judge  of  probate,  ordering 
the  claims  of  creditors  to  an  estate  which  has 
been  administered  in  the  insolvent  course,  to  be 
paid  in  full,  that  the  judge  was  himself  a  cred- 
itor. Judge  of  Probate  v.  TUlotson,  6  N.  Hamp. 
292.  Nor  can  the  administrator  or  his  sureties 
object  to  such  decree,  in  an  action  on  their  bond, 
that  no  interest  was  ordered  to  be  paid  on  the 
sums  allowed  by  the  commissioners,  ib. 

XI.  Of  rendering  Accounts^  CompensaHon,  and 
what  claims  vnU  be  allowed. 

787.  An  administrator  is  not  bound  to  render 
an  account,  and  return  an  inventory,  where  no 
property  has  come  to  his  hands.  Walker  v.  HaU^ 
1  Pick.  20. 

788.  An  executor,  though  bound  to  make  oath 
to  the  truth  and  correctness  of  his  accounts,  and 
to  answer  such  specific  interrogatories  as  may 
be  put  to  him  touching  the  same,  cannot  be  ad- 
mitted, upon  his  own  motion,  as  a  competent 
witness  generally  to  his  accounts  and  their  items, 


except  to  support  small  charges,  not  exceeding 
40  shillings,  according  to  the  usage  in  probate 
courts.     Bailey  v.  Blanchardy  12  Pick.  166. 

789.  How  far  a  decree  of  an  ordinary  on  an 
administrator's  account,  is  conclusive  in  a  court 
of  law.     Simkins  v.  Cobb^  2  Bailey,  60. 

790.  The  settlement  of  an  executor's  account 
before  the  court  of  probate,  in  Vermont,  is  con- 
clusive between  the  parties  in  other  courts,  as  to 
the  proper  disposition  of  the  property  accounted 
for ;  but  it  is  competent  to  show  that  other  prop- 
erty came  to  his  hands  for  which  he  has  not  ac- 
counted.   Prob,  Court  v.  Merriamf  8  Verm.  234. 

791.  Where  executors  took  a  note  to  them- 
selv^,  as  such,  for  the  effeots,  commenced  a 
suit  thereon,  were  then  removed  by  the  probate 
court,  and  an  executor  de  bonis  non  appointed, 
who  discharged  the  suit  and  took  a  new  note  to 
himself,  for  the  amount  which  was  paid,  held, 
this  was  not  a  payment  of  the  first  note,  unless 
by  consent  of  the  first  executors ;  that  the  pre- 
sentment by  the  survivor  of  the  first  executors 
of  his  account  for  allowance  to  the  probate  court, 
claiming  the  amount  of  the  debt  as  a  credit,  was 
prima  facie  evidence  of  consent.  Jfason  v.  Pot 
ter,  6  Verm.  28. 

792.  An  heir,  withdrawing  objections  to  the 
allowance  of  an  administrator's  account,  is  suffi* 
cient  consideration  for  discharge  of  a  debt  which 
the  administrator  holds  against  him  in  his  official 
capacity.     Holbrook  v.  modgett^  5  Verm.  520. 

793.  The  items  on  the  credit  side  of  an  ac- 
count, in  the  orphans'  court  of  New  Jersey,  may 
be  expressed  in  general  terms.  Liddel  v.  AT  Vte- 
kar,  6  Halst.  44. 

794.  If  by  mistake,  or  other  just  and  sufficient 
cause  shown,  an  omission  has  taken  place  in  a 
partial  account  exhibited  in  the  orphans*  court 
by  an  administrator,  such  omission  may  be  cor* 
rected,  and  just  allowance  be  made  to  the  ad- 
ministrator in  his  final  account,  ib. 

795.  An  executor  of  an  administrator  cannot 
be  compelled  to  account,  in  the  orphans'  court, 
for  the  goods  of  the  administrator's  intestate. 
Schenck  v.  Schenek,  2  Penn.  562. 

796.  The  decree  of  the  court  of  probate,  al- 
lowing an  administration  account,  cannot  be  im<. 
peached  in  an  action  on  the  probate  bond.  The 
only  remedy  for  the  party  aggrieved  is  by  appeal, 
writ  of  error,  or  application  for  a  new  trial. 
Goodrich  v.  Thompson,  4  Day,  215. 

797.  The  allowance  of  a  sum  in  gross,  in  an 
administration  account,  without  items  or  expla- 
nations, is  improper.  Swan  v.  Wheeler,  4  Day, 
137. 

798.  An  administration  account,  settled  by  the 
county  court,  \b  prima  facie  evidence  for  the  ad- 
ministrator. Bumes  v.  Burton,  1  A.  K.  Marsh. 
349.  The  court,  and  not  the  jury,  are  to  judge 
whether  fraud  appears  on  the  face  of  such  settle- 
ment, ib. 

799.  Under  the  Massachusetts  statute  of  1783, 
c.  32,  an  executor  or  administrator  may  be  com- 
pelled to  render. an  account,  and  under  oath  to 
answer  interrogatories,  that  it  may  be  correctly 
stated.  Steams  v.  Brown,  1  Pick.  530.  Saxton 
v.  ChaTiiberlain,  6  Pick.  422. 

800.  In  order  to  support  a  charge,  in  an  ad- 
ministration account,  for  taxes  paid,  the  receipt 
of  the  collector  must  be  produced,  as  the  best 
evidence.     Hall  v.  HaU,  1  Mass.  101. 

801.  A  settlement  and  quietus  before  the  or- 
phans' court,  are  not  conclusive  as  to  the  cor- 
rectness of  the  accounts  of  administrators.  Ltv- 
ingston  v.  Combs,  Coxe,  42. 

802.  An  administrator  should  be  credited  iu 
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his  tAcoant  for  the  expense  of  keeping  a  bone, 
which  could  not  be  sold  on  account  of  the  im- 
perfection of  the  intestate's  title.     Brankam  t. 
Commonweaitkj  7  J.  J.  Marsh.  190. 
603.  An  administrator  should  be  credited  for 


a  fee   paid  by  him  to   a  lawyer  for  defending 
the  title  of  th( 
erty.  ib. 


le  administrator,  as  such,  to  prop- 


804.  It  seems  that  the  allowance  of  further 
time  to  settle  an  administration  account,  under 
the  hand  and  seal  of  the  judge  of  probate,  ought 
to  be  made  before  the  expiration  of  the  six 
months  mentioned  in  the  statute  of  Maine  of  1821, 
c.  51,  §  28 ;  and  that  if  a  still  further  time  be 
granted,  the  order  should  issue  before  the  end 
of  the  term  first  allowed ;  —  sed  qtutre.  Ring  y. 
Burton^  5  Greenl.  45. 

805.  Upon  the  death  of  an  administrator 
without  haying  settled  his  administration  ac- 
count,  it  belongs  to  his  representatiye,  and  not 
to  the  administrator  de  bonis  non,  to  present 
such  account  to  the  judge  of  probate  for  allow- 
ance and  settlement.  J>roweU  y.  Mnoell,  2 
Greenl.  75. 

806.  Costs,  reasonably  incurred  in  a  suit  at 
law,  are  a  proper  charge  for  an  administrator 
against  the  estate  in  his  hands.  CrofUm  y. 
/&ey,  6  Greenl.  48. 

607.  Executors  and  administrators  ought  to 
be  allowed,  in  their  accounts,  all  reasonable 
charges  and  disbursements  for  the  benefit  of  the 
estate  they  represent,  and  a  reasonable  recom- 
pense for  their  personal  trouble,  in  preference  to 
the  claim  of  any  creditor  to  the  estate.  Jfvmmo 
y.  Comnumio«a/t^,  4  H.  &  M.  57. 

808.  Administrators  will  be  allowed  in  their 
accounts  reasonable  sums  for  the  payment  of 
the  intestate's  board,  horse-keeping,  funeral  ex- 
penses, d&c.     Malany's  ^p^ealy  11  8.  6b  R.  204. 

809.  The  proper  time  to  claim  an  allowance 
for  bad  or  doubtful  debts,  by  an  administrator,  is 
when  the  intestate's  accounts  are  settled,  ib. 

810.  Reasonable  counsel  fees  are  a  just  item 
in  the  accounts  of  executors,  where  legal  adyice 
is  needed.  Sterrett's  Avpeal^  2  Pennsyl.  419. 
An  executor  is  not  liable  who  allows  his  co-ex- 
ecutor to  receive  money,  where  there  is  no 
ground  to  suspect  loss.  ib. 

811.  Taxes  paid  by  an  executor,  upon  lands 
in  a  foreign  state,  where  he  had  not  taken  out 
administration,  were  not  allowed  in  his  account. 
Jennison  y.  Hapgood,  10  Pick.  77.  But  where 
an  executor  had  in  good  faith  paid  taxes  upon 
lands  supposed  to  belong  to  the  testator,  and 
purchased  by  himself,  but  the  testator's  title  to 
which  proyed  defectiye,  he  was  allowed  such 
taxes  in  his  account,  upon  his  conyeying  all  his 
interest  in  the  lands  to  the  parties  interested  in 
the  estate,  with  warranty  against  incumbrances 
created  by  himself,  ib.  A  testator  at  a  distance 
from  home,  during  his  last  sickness,  sent  for  his 
wife  and  other  heirs  to  come  and  see  him,  but 
died  before  their  arriving.  The  executor  was 
allowed  to  charge,  in  his  account,  their  expenses 
which  he  had  paid  to  them.  ib.  Where  an  ex- 
ecutor sold  lands  of  the  testator,  and  became 
himself  a  purchaser  with  two  others,  under  an 
agreement  to  share  equally  in  the  profits  of  re- 
sale, he  was  held  to  account  for  one  third  part 
of  such  profits,  ib. 

612.  In  New  Jersey,  no  allowance  can  be 
made  to  an  administrator  for  court  fees  by 
way  of  expenses  for  the  judges,  beyond  the 
•terns  fixed  by  statute.  Liddd  y.  M'Vickar^  6 
Halst.  44. 

613.  An  administrator  will  be  allowed  for  fees 


paid  by  him  to  counsel,  under  proper  eireuin- 
stances,  ib, 

614.  Fees  paid,  and  compensation  for  personal 
services,  in  the  prosecution  of  suits  in  the  name 
of  the  heirs  relating  to  lands,  should  not  be 
allowed  in  the  settlement  of  an  executor's  ac- 
count ;  the  prosecution  of  such  suits  beinjr  no 
part  of  his  official  duty.  HaH  y.  Uari^  2  Bibb, 
609. 

815.  If  an  administrator,  in  answer  to  inter- 
rogatories in  the  probate  court,  touching  his  ac- 
count, makes  an  admission  tending  to  chsrge 
himself  with  estate  omitted  in  his  account,  and 
at  the  same  time  states  a  fact  in  his  discharge 
unsupported  by  proof,  such  statement  is  irrele- 
vant, and  to  De  rejected.  Higbte  v.  Bacon,  6 
Pick.  464.  The  party  at  whose  instance  such 
interrogatories  have  been  proposed  may  offi^r 
evidence  to  disprove  the  answers  of  the  admm- 
istrator.  ib. 

616.  An  administrator's  first  account  may  be 
allowed,  though  rendered  more  than  four  years 
after  he  gave  notice  of  his  appointment.  Diek' 
ingon  v.  Jfrms,  6  Pick.  394.  A,  being  adminis- 
trator on  the  estates  of  B  and  C,  the  former  of 
which  was  indebted  to  the  latter  on  a  promissory 
note,  A,  in  his  account  of  the  estate  of  C,  charged 
the  note  as  paid  by  himself  more  than  four  years 
after  notice  of  his  appointment  was  given.  Held, 
that  the  date  was  not  conclusive  againft  him, 
but  that  the  law  would  presume  he  paid  the 
note  as  soon  as  he  had  funds,  ib, 

817.  The  judge  of  probate  may  open  an  ac- 
count settled  before  him,  for  the  purpose  of 
correcting  an  error,  on  petition  for  that  purpose, 
or  the  settlement  of  a  new  account.  ^Umi  v. 
Bass,  9  Pick.  27. 

818.  An  executor,  who  is  also  trustee  under 
the  will,  cannot  be  considered  as  holding  the 
property  as  trustee  till  he  has  settled  an  account 
as  executor,  in  which  he  is  credited,  as  executor, 
with  the  amount  he  holds  as  trustee.  Hall  y. 
Cusking,  9  Pick.  395.  Where  a  will  direcU 
that  money  be  invested  in  the  funds  and  divided 
among  certain  minor  children  of  the  testator, 
these  duties  are  incumbent  on  the  executor  as 
such,  ib, 

819.  An  administrator  has  a  right  to  retain  a 
reasonable  sum  for  his  trouble  in  administering 
the  assets,  even  a^inst  specialty  creditors,  as 
well  as  against  distributees.  Logan  r,  TrotUman^ 
3  A.  K.  Marsh.  66. 

820.  The  remedy  of  an  executor,  for  his  labor 
and  expenses  on  the  farm  of  the  testator,  is  by 
settlement  of  his  account  with  the  court  of 
probate,  and  cannot  be  allowed  in  an  action  on 
his  bond.    Wattles  v.  Hyde,  9  Conn.  10. 

621.  Where  the  land  of  an  intestate  had, 
through  the  negligence  of  the  administrator, 
been  sold  for  taxes,  and  the  administrator,  in 
order  to  redeem  the  land,  had  been  compelled  to 
pay  the  expense  of  the  sale,  it  was  held,  that  he 
was  not  to  be  allowed,  in  the  settlement  of  his 
account  in  the  probate  court,  the  money  paid 
for  such  expenses.  BraekeU  v.  TUlotson,  4  N. 
Hamp.  208.  Neither  is  he  to  be  allowed  for 
expenses  incurred  in  an  ineffectual  attempt  to 
strengthen  the  title  to  real  estate  of  the  intestate ; 
nor  for  money  expended  by  him  in  repairs  of  the 
real  estate,  however  necessary  ;  with  the  rea. 
estate,  or  its  title,  he  has  nothing  to  do,  unless  the 
estate  is  insolvent,  ib.  And,  where,  in  selling  the 
personal  property  of  his  intestate,  under  a  license 
from  the  judge  of  probate,  he  conducts  the  busi- 
ness in  a  manner  likely  to  injure  the  sale  of  the 
goods,  and  becomes  himself  a  purchaser,  he  is 
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to  be  accountable  for  the  appraieed  value  of  the 
foods,  and  is  to  be  considered  as  having  made 
the  sale  on  his  own  account,  and  at  his  own  ex- 
pense, ib.  Nor,  under  the  New  Hampshire 
statute  of  1826,  can  he  be  allowed  for  money 
paid  by  him  for  gravestones,  erected  at  the 
grave  of  the  intestate,  where  the  estate  is  in- 
solvent, ib.  But,  where  the  administrator 
claimed  an  allowance  for  the  sum  at  which 
the  produce  of  certain  farms  had  been  valued  in 
the  inventory,  but  which  had  been  consumed  bv 
the  cattle  on  the  farms,  before  they  were  sold, 
under  license  of  the  judge,  his  claim  was  al- 
lowed, ib, 

822.  If,  at  any  time  before  the  final  settlement 
of  an  administrator's  accounts,  any  manifest 
mistake  should  occur  in  the  computation,  it  is 
competent  for  the  judge  of  probate,  on  proof,  to 
correct  it  in  subsequent  accounts  presented  by 
the  administrator.  Steams  v.  SUams^  1  Pick. 
157. 

823.  Where  a  bill  in  equity,  brought  by  the 
administrator  and  heirs  of  an  intestate,  to  re- 
cover land  devised  to  him,  was  discontinued, 
and  an  execution  against  them  for  the  costs 
was  paid  by  a  stranger,  and  not  by  the  admin- 
istrator, nor  at  his  request,  it  was  held,  that  a 
charge  for  such  costs,  in  the  administrator's  ac- 
count, was  properly  disallowed  by  the  judge  of 
probate.    Jennison  v.  Hapgood^  14  Pick.  3&. 

824.  It  is  not  competent  for  a  court  of  probate 
to  decide,  that  an  account  of  an  executor  is  final, 
BO  as  to  bar  all  further  inquiry  in  regard  to  mat- 
ters not  included  in  the  account.  Field  v.  Hitch- 
cock, ib.  405. 

8S&.  No  administrator  is  to  be  considered  as 
refusing  or  neglecting  to  account,  under  oath, 
for  such  property  of  me  intestate  as  he  has  re- 
ceived, within  the  meaning  of  the  statute  of  Mas- 
sachusetts of  1786,  c.  55,  until  he  has  been  cited 
by  the  probate  court  for  that  purpose.  Jfelson  v. 
Jagues,  1  Greenl.  139. 

o26.  Where  an  execution  against  an  adminis- 
trator was  extended  on  lands  m  his  occupancy, 
on  which  he  had  erected  buildings  and  made  im- 
provements, the  value  of  which  was  included  in 
the  appraisement ;  it  was  held,  that  he  might 
properly  claim  the  value  of  these  improvements 
m  his  administration  account,  and  have  it  al- 
lowed by  the  judge  of  probate.  Webber  v.  Web- 
ber, 6  ib.  127. 

827.  The  confirmation,  by  the  county  court,  of 
a  setUement  made  by  commissioners  with  an  ex- 
ecutor, may  be  resisted  by  any  party  interested 
in  the  estate.  Cundiff  v.  Zachary,  1  Dana, 
371. 

828.  Permission  from  the  court  to  an  admin- 
istrator ^^  to  retain  in  his  possessioh  the  money 
of  minors,  paying  lawful  interest  therefor,"  in 
pursuance  of  the  act  of  Missouri  of  Januarv  21st, 
1816,  does  not  cancel  the  obligation  to  make  an- 
nual and  final  settlement,  or  interfere  with  the 
power  or  duty  of  the  security  to  compel  him  to 
do  so  after  the  expiration  of  the  time  for  which 
the  money  was  loaned.  Devore  v  PUman^  3 
Mis.  179. 

829.  The  commissioners  appointed  by  the  su- 
preme court  to  report  on  an  administrator's  ac- 
count, on  appeal  from  a  probate  decree,  must 
report  upon  all  matters  affecting  the  balance  of 
the  account  Also  upon  the  items  of  the  ac- 
count, and  the  facts  the^  find  proved  as  grounds 
for  allowing  or  disallowing  any  of  them.  Bar- 
ker v.  Rogers,  2  Verm.  440. 

830.  Unfaithful  administration  will  not  deprive 
an  executor  of  a  right  to  compensation  for  his 


services,  so  far  as  they  have  been  beneficial  to 
the  estate.    Jennison  v.  Hapgood,  10  Pick.  77. 

831.  A  commission  of  seven  and  a  half  per 
cent,  on  the  amount  of  sales  and  collections,  it 
was  held  in  Virginia,  ought  not  to  be  allowed  an 
executor,  except  upon  peculiar  circumstances. 
TripleU  v.  Jameson,  2  Munf.  242. 

832.  In  Pennsylvania  no  rule  has  been  estab- 
lished for  the  fees  of  executors ;  where  there  was 
little  trouble,  and  the  estate  large,  three  per  cent, 
was  deemed  sufficient.  Pusey  v.  Clemsou,  9  S. 
&  R.  204.     Walker's  estate,  9  S.  &  R.  223. 

833.  An  executrix  was  allowed  five  per  cent, 
commission  on  the  amount  of  the  inventories 
returned  by  her  as  executrix,  excluding  what 
may  have  been  lost,  or  may  have  perished. 
Eversjield  v.  Eversjield,  4  Har.  &,  J.  12. 

834.  In  Maryland,  an  executor  or  administra- 
tor, is  generally  allowed,  for  his  commissions,  a 
per  centage  upon  the  inventory  of  the  estate, 
upon  all  Qie  assets  accounted  ibr.  JIfPherson 
V.  Israel,  5  Gill  &,  Johns.  60.  The  statute  of 
1798,  providing  that  not  less  than  five  per  cent, 
shall  be  allowed  as  commission,  applies  only 
where  there  has  been  a  full  administration  by  the 
first  executor  or  administrator,  ib.  Under  the 
act  of  1820,  c.  174,  taken  in  connection  with  the 
act  of  1798,  in  cases  of  partial  administration, 
where  there  is  a  further  administrator  to  be  paid 
for  services,  the  court  may  allow  such  compensa- 
tion to  the  first  administrator  as  his  services 
actually  merit.  They  may  give  one  per  cent.,  or 
even  less,  ib, 

835.  An  executor  may  be  allowed  compensa- 
tion for  services  rendered  the  estate  of  the  de- 
ceased, in  finishing  the  growing  crops,  if  his 
services  are  of  advantage  to  the  estate.  Lee  v. 
Lee,  6  Gill  &>  Johns.  316. 

836.  The  allowance  for  commissions  made  to 
a  collector  in  Maryland,  under  letters  ad  colli- 
gendum, granted  upon  a  deceased  person's  estate, 
can  have  no  effect  upon  the  commissions  of  the 
executor  or  administrator  of  the  same  estate. 
They  are  distinct  and  independent  allowances 
for  different  services.  Wilson  v.  Wilson,  3  ib. 
20. 

837.  Where  an  administrator  employed  an 
agent  to  collect  money  for  the  estate  under  his 
care,  no  resort  bein^  had  to  le^al  process,  and 
the  agent  being  neither  a  public  officer  nor  an 
attorney,  it  was  held,  that  the  compensation  ot 
such  agent  was  not  a  charge  upon  the  estate. 
Giovnn  v.  Dorsey,  4  ib.  453. 

838  An  executor  or  administrator  cannot  be 
allowed  for  money  expended  by  him  for  ardent 
spirits  used  at  an  auction  of  the  goods  of  the 
deceased.  Gristoold  v.  Chandler,  5  N.  Hamp. 
492. 

839.  Expenses  incurred  in  the  sale  of  lands,  in 
the  state  of  Vermont,  are  not  allowable  against 
the  estate  of  the  deceased  lying  in  Connecticut. 
Storer  v.  Hinkly,  1  Root,  182. 

840.  One  of  several  executors  has  no  right  to 
retain  the  whole  of  the  commission  allowed  to 
them  by  the  court,  on  the  ground  that  he  had 
solely  transacted  the  business  of  the  administra- 
tion.    Richardson  v.  Stansbury,  4  Har.  &  J.  275. 

841.  An  administrator  will  be  allowed  for  ex- 
penditures, in  a  suit  carried  on  bona  fide  and  with 
reasonable  prudence,  though  he  fail  to  recover. 
Administrator  should  be  charged  with  interest 
of  moneys  received  for  the  estate  during  any 
delay  in  its  settlement,  or  when  he  can  be  fairly 
presumed  to  have  used  the  moneys,  to  have 
nad  safe  opportunities  to  keep  it  on  interest. 
He  should  be  charged  with  a  Iom  in  sale  ot 
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real  estate,  which  by  reasonable  prudence  he 
might  have  saved,  especiallj  if  he  had  any  in- 
terest in  the  purchase  made.  The  principal 
administration  being  in  Vermont,  and  the  same 
person  having  ancillary  administration  in  New 
Hampshire,  where  there  has  been  lone  delay  in 
closing,  shall  be  held  accountable  m  Vermont, 
in  the  first  instance,  for  moneys  he  received  in 
New  Hampshire  before  his  taking  out  adminis- 
tration there,  and  also  after  an  account  of  prop, 
erty  which  he  had  not  inventoried  there,  nor 
had  rendered  an  account  there  of  the  moneys 
received  therefor.  Eames  v.  The  Credkors,  fyc. 
4  Verm.  256. 

842.  An  executor  is  entitled  to  allowance  for 
what  the  estate  was  holden  to  pay  for  taxes,  he 
having  so  paid  as  to  procure  a  discharge  of  the 
same,  although  after  many  years  it  may  not 
clearly  appear  how  he  paid  the  same.  Hapgood 
V.  Jenni84yn,  2  Verm.  2d4.  An  executor  is  enti- 
tled to  a  per  centage  for  converting  into  money 
neat  stock,  &c.,  received  by  him  on  notes,  so 
payable ;  and  where  he  kept  no  exact  account  of 
the  cost  and  loss  of  such  collection  and  con- 
version, he  is  entitled  to  a  reasonable  per  cent, 
age.  And  though  there  may  have  been  delay 
in  the  settlement  of  the  estate,  owinff  to  laches 
of  the  executor,  he  does  not  thereby  forfeit 
compensation  for  actual  services  and  expendi- 
tures. Heirs  may  elect  to  treat  executors  as 
trustee  of  lands  bought  in  by  him  at  a  sale ;  but 
they  cannot  compel  him  to  account  for  gains,  in 
lots  resold  by  him  without  his  being  also  made 
good  for  the  remaining  lots  proving  of  less 
value  than  he  gave  for  them.  He  should  be  held 
as  trustee  of  the  whole  at  an  average  value. 
Where  the  will  was  first  proved  in  another  state, 
the  probate  court  in  Vermont  will  not  allow 
for  expenditures  not  arising  out  of  property 
situated  within  this  state.  Executor  is  not 
chargeable  with  the  amount  of  lands  bid  off  by 
him,  out  lost  through  want  of  title  in  the  testator, 
and  he  should  be  allowed  the  cost  of  supporting 
such  titles.  He  should  not  be  allowed  for  an 
outstanding  claim  in  suit,  and  not  paid  by  him. 
Where  the  estate,  was  of  wild  lands,  the  executor 
was  held,  under  the  circumstances,  to  account 
for  proceeds  at  the  rate  of  six  per  cent,  only ; 
but  it  8een\8  that  if  it  had  been  a  moneyed  estate, 
and  he  had  used  it  for  his  own  profit,  he  would 
be  chargeable  with  compound  interest,  so  as  to 
make  annual  rests  during  the  whole  period  of 
14  years,  ib. 


XII.     Of  Waste. 

843.  Executors  are  not  liable  at  common  law 
for  waste  committed  by  each  other.  Brazier  v. 
Clark,  5  Pick.  96.  But  it  seems,  if  executors 
enter  into  a  Joint  and  several  bond  to  the  judge 
of  probate  for  faithful  administration,  they  are 
jointly  liable  for  all  the  acts  done  by  either 
during  the  continuance  of  the  joint  executor- 
ship, ib. 

844.  Where  an  administrator  after  judgment 
against  him  in  that  capacity,  discovers  new 
debts,  and  thereupon  represents  the  estate  in- 
solvent, and  proceeds  regularly  under  the  com- 
mission, the  return  of  nulla  bona  on  the  execu. 
tion  does  not  support  a  suggestion  of  waste. 
Ring  V.  Burton^  5  Greenl.  &. 

845.  Paying  debts  of  inferior  dignity  is  not  a 
devastavit^  if  the  executor  retains  assets  enough 
to  pay  those  of  a  higher  rank.  Braxton  v. 
Winslow,  4  Call,  308. 

846.  Where  the  heirs  of  one  who  died  intes- 


tate, supposing  that  all  the  debts  had  been  paid 
by  the  administrator,  divided  the  real  estate 
among  them ;  after  which  one  of  them  cat 
wood  and  timber  on  the  lands  to  a  large  amount, 
it  was  held,  in  a  suit  against  the  administrator  on 
his  bond,  brought  by  a  creditor,  that  it  did  not 
constitute  waste  in  the  administrator,  and  that 
he  was  not  bound  to  account  for  the  vaiue  of  the 
wood  and  timber  cut,  though  su.ch  estate  ulti- 
mately proved  insolvent,  and  though  the  admin- 
istrator was  one  of  the  heirs,  and  participated  in 
the  division.     Fuller  v.  Young,  1  Fairf.  365. 

847.  No  contract  arises  upon  a  devastavit  that 
will  support  an  action  against  the  executor  per- 
sonally.    Wilson  V.  Long,  12  S.  &  R.  58. 

848.  If  an  administrator  be  guilty  of  neglect 
or  corruption  in  not  opposing  the  admission  of 
illegal  claims  by  the  commissioners  of  an  insolv- 
ent estate,  it  seems  he  will  be  liable  to  a  special 
action  of  the  case  for  waste.  Parsons  v.  Mills, 
2  Mass.  80. 

849.  If,  by  the  fault  of  the  executor  or  ad  mm- 
istrator  in  not  collecting  personal  estate,  or  in 
not  applying  it  to  the  payment  of  debts,  lands 
are  taken  from  the  heir  or  devisee,  he  is  liable  to 
the  partv  injured,  in  an  action  of  waste.  Mit- 
chel  V.  Lunt,  4  Mass.  654. 

850.  No  action  lies  against  an  executor  de  son 
tort  for  waste  in  subjecting  the  real  estate  to  be 
taken  in  execution  by  not  paying  the  debt.  ih. 

851.  It  will  be  waste  not  to  plead  the  special 
statute  bar  of  four  years.  Otherwise,  of  the 
general  statute  of  limitations.  Brown  v.  Ander- 
son, 13  Mass.  201.  Thompson  v.  Brovm,  16  Mass. 
172.  Emerson  v.  Thompson,  ib.  429.  And  see 
Heath  V.  Wells,  5  Pick.  140. 

852.  Under  the  Kentucky  statute  of  1811,  a 
return  of  nvlla  bona  is  not  indispensable  to 
charge  an  administrator  with  a  devastarnt.  Jee- 
ter  V.  Durham,  6  J.  J.  Marsh.  228. 

853.  An  administrator  paving  debts  of  an  in- 
ferior degree,  with  notice  of'^an  outstanding  de- 
mand of  superior  degree,  is  guilty  of  a  devasta- 
vit.     Logan  v.  Troutman,  3  A.  K.  Marsh.  66. 

854.  In  an  action  on  a  judgment  against  ad- 
ministrators, suggesting  a  devastavit,  a  judgment 
by  default  admits  the  truth  of  the  allegations  in 
the  declaration,  and  a  jury  of  inquiry  is  not 
necessary  to  ascertain  the  damages.  Clreenup  v. 
Woodworth,  Breese,  179. 

855.  A  judgment  against  an  executor  or  ad- 
ministrator, in  his  individual,  and  not  in  his  rep- 
resentative capacity,  will  not  support  an  action 
founded  on  a  devastavit.  Van  Horn  v.  Teasdale, 
4  Halst.  379. 

856.  In  Maryland,  an  action  may  be  main- 
tained, by  a  creditor  of  a  testator,  against  the 
executor  of  his  executor,  suggesting  a  devas- 
tavit, by  the  first  executor,  of  the  goods  of  his 
testator.  Sibley  v.  WiUiams,  3  Gill  &  Johns. 
52. 

857.  A  devastavit  fixed  upon  the  administrator 
estops  him  from  pleading  no  assets.     Hobbs  v 
Middleton,  1  J.  J.  Marsh.  176.    But  under  the 
Kentucky  act  of  1797,  the  surety  may.  ib. 

858.  Tlie  convicting  an  administrator  ofdevas 
tavit,  does   not  release   him   from   his   liability 
upon  his  bond.  ib. 

859.  In  an  action  for  a  devastavit,  the  jury 
should  find  the  amount  of  assets.  Buckner  v. 
Morris,  2  J.  J.  Marsh.  121. 

860.  Action  for  a  devAstavit  may  be  maintained 
against  an  administrator  and  securities,  with* 
out  first  fixing  devastavit  on  the  administrator 
Clarkson  v.  Commontoealth,  2  J.  J.  Marsh.  19. 

861.  A  judgment  against  an  executor  by  de> 
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fault,  and  return  jf  execution,  nulla  bona,  are 
conclufliTe  evidence  of  a  dtwutavit  to  the 
amount  of  the  judgment,  in  an  action  upon  the 
judgment  acrainst  me  executor  individually,  sug- 
gesting a  devastavit;  and  the  executor  cannot 
plead  the  insolvency  of  his  testator's  estate  to  the 
latter  action.     Garrow  v.  Emanuel j  3  Stew.  285. 

862.  in  an  action  against  an  administrator  for 
a  devastavit^  founded  on  a  contract  made  before 
the  Kentucky  statute  of  1821,  the  administrator 
is  liable  for  property  sold  as  assets,  which  would 
be  exempted  by  that  statute.  Brankam  v.  Com- 
manwealthj  7  J.  J.  Marsh.  190. 

863.  In  a  suit  for  a  devastavit^  pletLvlene  admin- 
xstravit^  and  issue  thereupon,  found  for  the  plain- 
tiff, the*verdict  must  show  tiie  amount  of  assets 
wasted  or  unadministered  ;  for  executors  and 
administrators  are  exempt  from  liability  beyond 
that  amount,  by  statute.  Ely  v.  Commonwealth^ 
3  Danr^  137. 

864.  If  an  executor  or  administrator  lets  judg- 
ment go  against  him  by  default,  it  amounts  to  a 
confession  of  assets ;  and  if  he  do  not  pay  the 
execution  or  produce  assets,  he  is  guilty  of  a 
devastavit ;  whereby  he  subjects  himself  to  an 
action  of  debt  upon  the  judgment,  to  be  satisfied 
out  of  his  own  goods  and  chattels.  Walker  v. 
KendaUj  Hardin,  404. 

865.  The  act  of  South  Carolina  of  1827,  per- 
mitting executions  to  issue  and  be  enforced 
within  four  years,  does  not  preclude  a  party  from 
bringing  an  action  of  debt  on  judgment  against 
an  executor  suggesting  a  devastavit  within  that 
time.     Pinekney  v.  Singleton^  2  Hill,  343. 

866.  Where  a  decedent's  estate  is  solvent,  (in- 
eluding  his  real  estate,)  and  his  administrators 
neglect  to  apply  for  a  sale  of  the  real  estate,  and 
pay  out  all  the  personal  estate  to  one  creditor, 
to  the  exclusion  of  the  rest ;  held,  that  this  is  a 
devastavit^  and  the  judgment  must  be  de  bonis 
testaUniSy  notwithstanding  the  plea  of  plene  ad- 
ministravit^  which  is  an  immaterial  plea  in  Ohio. 
Mbott  V.  Cole^  5  Ham.  87. 

867.  An  administrator  cannot  be  sued  for  the 
devastavit  of  his  iotestate,  by  an  administrator 
de  bonis  nan  of  the  first  intestate.  Anthony  v. 
M'CaU,  3  Blackf.  86. 

868.  An  administrator,  who  releases  a  claim 
to  which  he  knew  his  intestate  was  entitled,  is 
liable  to  a  devastavit^  though  such  release  was 
executed  in  completion  or  a  prior  mistake  on 
the  part  of  the  administrator.  People  v.  Pleas^ 
2  Johns.  Cas.  376. 


XIII.   Miscellaneous. 

869.  An  administrator,  having  agreed  to  take 
a  quantity  of  com  contracted  for  bv  his  intestate, 
was  held  individually  liable ;  and  the  contract 
was  not  within  the  statute  of  frauds,  although 
not  in  writing.  Harrell  v.  Witherspoon^  3  M'Cord, 
466. 

870.  An  administrator  may  charge  himself  with 
the  debt  of  his  intestate,  by  writing ;  but  no  parol 
promise  is  good,  under  the  statute  of  South  Car- 
olina, for  that  purpose ;  and  a  bare  admission  of 
the  debt  by  him  is  not  sufficient,  as  there  is  no 
privity  of  contract.  Ciples  v.  Mexander^  2  Const. 
Rep.  767. 

871.  Infancy  is  not  a  defence  to  breach  of  trust 
as  executor.  Loop  v.  Loop^  1  Verm.  181.  See 
Ijtpakct. 

872.  One  of  two  executors  does  not,  by  prac- 
tising a  fraud  in  the  sale  of  his  testator's  estate, 
subject  his  co-executor  to  an  action.  Heath  v. 
fUm,  1  A.  K.  M&nli-  442. 


873.  A  note  made  by  an  administrator,  as  such, 
by  which  he  promises  to  pay,  &c.^  for  value  re- 
ceived by  the  intestate  and  his  heirs,  is  void  for 
want  of  consideration.  Ten  Eyck  v.  Vanderpoolj 
8  Johns.  120. 

874.  If  one  of  two  administrators  loans  the 
mone^  of  the  estate,  he  does  it  upon  his  own  re- 
sponsibility ;  and  an  action  to  recover  it  back 
should  be  brought  in  his  own  name  alone. 
Thornton  v.  Smuey^  Breese,  13. 

875.  If  an  executor  change  the  nature  of  the 
debt,  originally  due  to  the  intestate,  by  a  con- 
tract made  with  himself,  he  must  sue  for  the 
new  debt  in  his  own  name,  and  not  in  his  rep- 
resentative character.  Helm  v.  Van  Vleet^  1 
Blackf.  342. 

876.  A  and  B,  as  executors,  .submitted  a  dif- 
ference between  them,  as  to  accounts  between 
A  and  B's  testator,  to  the  award  of  C,  and  exe- 
cuted promissory  notes  to  each  other,  signed  as 
individuals,  which  were  delivered  to  the  arbi- 
trator, who  was  to  indorse  his  award.  Th^  arbi- 
trator indorsed  his  award  on  B's  note,  finding  a 
balance  due  A,  indorsing  a  payment  so  as  to  re- 
duce the  note  to  that  amount,  and  indorsing  the 
other  note  as  fully  satisfied.  In  an  action  against 
B,  on  the  note,  to  recover  the  balance,  it  was 
held,  that  he  was  not  liable  personally,  and  that 
the  plaintiff  must  prove  assets  in  B's  hands. 
Schoonmaker  v.  Roosa,  -17  Johns.  301. 

~  877.  Where  the  maker  of  a  note  due  an  estate 
resided  out  of  the  estate,  and  the  executor,  after 
having  proved  the  will,  indorsed  the  note  over 
to  a  person  in  the  state  where  the  maker  lived, 
who  brought  an  action  on  the  note  against  the 
maker;  it  was  held,  that  the  executor  had  no  in 
terest  in  the  note,  and  could  not  transfer  it  by 
indorsement,  and  that  the  indorsee  could  main- 
tain no  action  upon  it.  Thompson  v.  Wilson^  2 
N.  Hamp.  291. 

878.  A  decree  of  the  ordinary,  regularly  had, 
must  be  conclusive  on  the  administrator,  in  a 
court  of  law,  except  on  appeal.  Chambers  v. 
Patton^  1  Bailey,  130. 

879.  Where  there  is  administration,  in  Ver- 
mont, ancillary  to  that  of  another  state,  the  Ver- 
mont courts  will  settle  the  accounts  for  effects 
received  here ;  and  it  is  discretionary  with  them 
either  to  order  distribution  here  or  to  remit  the 
effects  to  the  principal  administration ;  the  latter, 
though  the  usual  course,  will  not  be  adopted  to 
the  prejudice  of  parties  interested.  Porter  v. 
Heydock,  6  Verm.  374. 

880.  An  administrator  cannot  charge  in  his 
account  the  expenses  of  the  support  and  educa- 
tion of  the  infant  heir  of  the  intestate.  Breu>s» 
ter  V.  Brewster f  8  Mass.  131. 

881.  Executors  and  administrators  are  liable, 
either  as  such  or  personally,  for  the  funeral  ex- 
penses of  the  deceased.  Trueman  v.  Tilden^B  N. 
Hamp.  201.  And  where  an  administrator tsharged 
the  price  of  a  coffin  in  his  administration  account, 
and  had  it  allowed  to  him  by  the  judge  of  pro- 
bate, this  was  held  to  be  evidence  of  an  admis- 
sion by  him  that  he  was  personally  liable  for  the 
price,  ib. 

882.  A  disposition  of  the  intestate's  slaves  by 
the  administrator,  in  Maryland,  without  order 
of  court,  was  held  valid.  Phippard  v.  Forbes,  4 
Har.  &  M'Hen.  481. 

883.  The  surviving  wife  is  entitled  to  money 
devised  to  her  during  coverture,  and  not  re- 
ceived or  otherwise  disposed  of  by  the  husband 
in  his  lifetime.  Miller  v.  Miller,  1  J.  J.  Marsh. 
169.      ' 

884.  The  personal  representative  of  the  hus- 
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band  is  not  entitled  to  the  personal  property  of 
the  wife  unless  reduced  to  possession  by  the 
husband  during  corerture;  and  his  possession 
as  agent  or  trustee  is  not  sufficient.  Johnson  v. 
Wren,  3  Stew.  172. 

685.  Where  an  heir  received  from  the  admin- 
istrator, also  an  heir,  property,  **  to  be  accounted 
for  on  a  settlement  of  the  estate,"  held,  that  the 
settlement  contemplated  was  one  which,  by  de- 
termininff  the  respective  rights  of  the  parties, 
should  show  the  necessity  of  the  restoration. 
Curtis  V.  Hiibbd,  2  Chip.  9. 

886.  A  cognovit  a^itmem,  by  an  executor,  is 
an  admission  of  assets.  Den  v.  De  Hart,  1  Halst. 
450. 

887.  An  administrator  can  only  apply  the  as- 
sets in  his  hands  to  the  discharge  of  the  debts 
and  legal  obligations  of  the  estate :  he  may  not 
therefore  pay  demands  for  which  the  intestate 
was  not  liable,  or  appropriate  the  assets  to  the 
widow,  heirs,  or  any  other  person,  however 
nearly  connected,  or  dependent  on  the  estate, 
without  a  decree  of  the  court  of  probate.  Wash- 
bum  V.  Hale,  10  Pick.  429.  Ripley  v.  Sarnpson, 
ib.  371. 

888.  Where  an  estate  was  represented  insol- 
vent, and  the  insolvency  established,  afler  the 
recovery  of  judgment,  it  was  held  a  good  bar  to 
a  s€ire  facias  upon  the  judgment.  Coleman  v. 
HaU,  12  Mass.  570. 

889.  Verbal  promise  of  an  administrator  to  pav 
a  debt  of  his  intestate,  if  certain  arbitrators  agreed, 
or  should  judffe  it  due,  is  void  under  the  statute 
of  fhiuds  of  Vermont ;  and  this,  though  it  be  in 
consideration  of  the  creditor's  forbeannff  to  sue 
the  estate,  and  havinjr  lost  his  claim  uiereby. 
Harrington  v.  Rich,  6  Verm.  666. 

890.  Before  the  act  of  South  Carolina,  of  1787, 
giving  power  to  a  majority  of  the  executors 
qualified,  two  of  three  executors  gave  a  deed, 
and  the  title  was  confirmed  by  a  court  of  equity 
against  the  heirs  at  law,  and  it  was  held,  that 
there  was  no  necessity  for  the  third  executor  to 
sign  the  deed  of  confirmation.  Jif  Known  v. 
Stockdale,  1  N.  &  M.  41. 

891.  A  conveyance,  by  an  executor  with  full 
power  to  convey,  need  not  recite  the  power.  Al- 
lison  V.  Kurtz,  2  Watts,  185. 

892.  A  judffe  of  probate  has  authority  to  ex- 
amine an  admmistrator,  upon  oath,  as  to  any  ob- 
ligation due  from  such  administrator  to  the 
intestate's  estate.     Higbee  v.  Bacon,  7  Pick.  14. 

893.  On  appeal  of  an  administrator  from  pro. 
bate,  on  the  ground  that  his  inventory  includes 
property  not  of  the  deceased,  he  must  show 
clearly  that  it  is  not  assets ;  that  there  is  occasion 
for  doubt  is  not  sufficient.  Briggs^s  Appeal, 
Brayt.  103. 

894.  A  judge  of  probate  is  a  mere  trustee  of 
an  administration  bond  for  all  the  next  of  kin 
and  creditors ;  and  he  cannot  submit  their  rights 
to  reference  or  arbitration.  Thomas  v.  Leach,  2 
Mass.  152.  Paine  v.  Ball,  3  Mass.  235.  Gunner 
V.  Phillips,  4  Mass.  874. 

895.  The  question  of  interest  must  be  decided 
by  the  court  where  the  deceased  was  domiciled 
Stevens  v.  Gaylord,  11  Mass.  256. 

896.  The  probate  court,  in  adjusting  the  ac- 
count of  an  executor  or  administrator,  is  compe- 
tent, having  satisfactory  evidence  before  it,  to 
require  an  allowance  of  assets  not  inventoried  or 
credited.     Boston  v.  Boylston,  4  Mass.  318. 

897.  In  assigning  an  omission  to  render  an  in- 
ventory or  account,  it  is  necessary  to  aver  that 
some  property  came  into  the  administrator's 
hands.     Walker  v.  Hall,  1  Pick.  20. 


896.  Securities  of  an  executor  or  administrator, 
having  once  obtained  counter  security,  may  de- 
mand additional  security,  if  necessary  ;  and  the 
counter  security  may  also  demand  counter  secu- 
rity of  the  executor  or  administrator.  Caldwell 
V.  Hedges,  2  J.  J.  Marsh.  485. 

699.  A  summons,  on  application  of  a  security 
of  administrator,  to  show  cause  why  counter  se- 
curity shall  not  be  given,  is  not  required  to  be 
^ecuted  ten  days  before  the  county  court. 
Horseley  v.  Hopkins,  2  J.  J.  Marsh.  53.  An  or- 
der that,  unless  counter  security  be  given,  the 
administrator  will  be  superseded,  is  only  interlo- 
cutory,  and  decides  nothing,  ib.  Gray  v  Grun- 
dy, 2  J.  J.  Marsh.  133.  A  continuance  until  the 
next  term  is  all  that  ought  to  be  granted,  ib. 
No  appeal  lies  from  such  order,  ib. 

900.  In  Maryland,  it  is  held  incompetent,  where 
letters  of  administration  have  been  granted,  for 
a  court  of  law,  in  which  a  suit  may  be  instituted 
by  the  administrator,  to  go  into  an  inquiry 
whether  administration  is  rightfully  granted  or 
not.     Raborg  v.  Hammvnd,  2  Har.  &  Gill,  42. 

901.  The  county  court  has  power  to  remove 
an  administrator  for  failure  to  give  counter  secu- 
rity.    Davenport  v.  Irvine,  4  J.  J.  Marsh.  60. 

902.  An  administrator  may  retain  any  property 
of  his  intestate,  and  pay  the  appraised  value. 
Miller  v.  Towles,  4  J.  J.  Marsh.  ^5. 

903.  The  amount,  ascertained  on  a  settlement 
with  the  county  court  to  have  been  due  by  the 
administrator,  is  no  criterion  of  the  assets  which 
have  come  to  the  hands  of  the  administrator  de 
bonis  non.  Saffran  v.  Kennedy,  7  J.  J.  Marsh. 
188. 

904.  Where  the  balance  due  on  an  account 
passed  by  A,  as  executrix  of  B,  was  jG277,  and  the 
amount  of  the  inventory  returned  by  C,  as  ad- 
ministrator de  bonis  non,  was  £214,  the  court 
refused  to  direct  the  jury  that  the  difference 
between  the  two  sums  was  to  be  taken  as  part 
payment  to  A  of  her  one  third  share  of  the  per- 
sonal estate  bequeathed  to  her  by  B.  Donnes  v. 
State,  3  Har.  &J.  239. 

905.  An  administrator  is  allowed  to  retain  a 
fund  in  his  hands,  if  exposed  to  a  suit  for  a  i/s- 
vastavit,  on  the  principle  of  quia  Hmei.  Sims  v. 
Chew,  15  S.  &  R.  197. 

906.  By  giving  a  receipt,  acknowledging  pay- 
ment of  a  legacy,  **  when  paid,"  the  legatee  does 
not  discharge  the  estate  from  the  legacy.  i>iir- 
ling  V.  J{eigh,  15  S.  &  R.  114. 

907.  A  conveyance  of  land  to  the  executor,  by 
the  husband,  at  its  fair  value,  was  held  to  be 
equivalent  to  a  payment  of  the  same  amount  in 
money.  J^ewburyport  Bank  v.  Stone,  13  Pick.  420. 

908.  A  payment  to  the  executor,  by  the  hus- 
band, before  the  lapse  of  six  months  afler  the 
wife's  death,  is  valid  against  creditors  of  the 
husband  whose  demands  were  due  before  soch 
paymefit.  ib.  421. 

909.  Where  a  debt  to  a  testator  was  secured 
by  a  mortgage  on  land,  and  the  administrator, 
with  the  will  annexed,  took  a  conveyance  to 
himself  of  the  equity  of  redemption,  and  settled 
an  administration  account,  charging  himself  with 
the  amount  of  the  debt,  it  was  held,  that  until  the 
decree  of  the  probate  court,  allowing  the  ac- 
count, was  reversed,  the  administrator  could  not 
aver,  as  against  legatees,  that  the  debt  had  not 
been  paid  in  money,  and  that  the  mortgaged 
premises  belonged  to  the  estate  of  the  deceased. 
White  V.  Starr,  13  Pick.  380. 

910.  An  administrator  cannot  compel  a  credit- 
or to  take  the  land  of  the  deceased  upon  execn* 
tion.     Welles  v.  Faning,  1  Root,  95. 
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911.  Executors  and  administratora  are  not 
hound  to  enforce  doubtful  claims  at  the  expense 
of  the  estate.  If  the  heirs,  however,  wilt  give 
them  an  indemnity  for  costs,  it  is  their  dutj  to 
enforce  such  elaims.  Griswold  v.  Chandler,  5 
N.  Hamp.  492. 

912.  An  administrator  de  bonis  non  cannot 
contract  a  debt  to  bind  the  estate  of  his  intestate ; 
or  if  he  does  so,  he  alone  will  be  liable  to  the 
creditor.    JfBeth  y.  Smith,  Const.  Rep.  G76. 

913.  An  ordinary  is  liable  to  an  action  if  he 
neglect  to  take  an  administration  bond.  And 
although  H  does  not  appear  that  the  damages 
sustained  resulted  from  this  neglect,  the  law 
will  presume  it.  Boggs  v.  HamUton,  2  Rep. 
Con.  Ct.  382. 

914.  A  testator  having  planted  land  in  which 
he  had  a  life  estate,  the  crop  ffoes  to  his  execu- 
tor, without  rent.     Otnn  v.  Hicks,  1  Bay,  503. 

915.  The  words,  **  bonds  or  other  obligations," 
in  the  law  of  South  Carolina,  of  1789,  concerning 
executors,  do  not  bring  promissory  notes  under 
the  operation  of  that  statute.  Rippon  v.  TotonS' 
end,  1  Bay,  445. 

916.  A  gave  to  B  his  promissory  note,  payable 
when  B  should  arrive  at  the  age  of  21  years.  A 
condition  was  annexed  to  the  note,  that  B  should 
continue  with  A  until  he  should  arrive  at  the 
a^  of  21  years,  and  should  not  leave  htm,  or 
his  wife  C,  without  their  consent.  A  died,  and 
C  was  his  executrix,  and  the  court  of  probate 
limited  six  months,  for  the  exhibition  of  claims, 
against  the  estate.  B  continued  with  A  until 
his  death,  and  afterwards  with  C,  until  she  vave 
him  liberty  to  depart,  and  he  thereupon  left  her. 
Soon  afterwards,  and  within  the  time  of  limita> 
tion,  but  before  he  arrived  at  the  age  of  21 
years,  B  exhibited  the  note  to  C,  and  demanded 
payment.  In  an  action  on  such  note,  it  was  held, 
that  the  claim  became  absolute  when  C  dispensed 
with  the  ftirther  performance  of  the  condition, 
and  that  the  exhibition  made  to  C  was  suffi- 
cient, with  any  subsequent  presentation,  after  B 
became  21  years  of  age ;  but  if  otherwise,  still, 
as  the  executrix  knew  from  the  first  exhibition 
the  character  and  amount  of  the  claim,  it  was  not 
necessary  to  be  exhibited  again  after  time  of  pay- 
ment had  arrived,    ib. 

917.  Where  an  executor  sold  the  real  estate 
of  the  testator,  and  purchased  it  himself,  and  the 
heirs  of  the  devisee,  whose  estate  was  insolvent, 
ai&rmed  the  sale,  and,  in  consequence,  the  pro- 
ceeds and  interest  thereon  were  paid  to  the  ad- 
ministrator of  the  devisee,  it  was  held,  that  the 
proceeds  were  to  be  treated  as  personal  estate 
from  the  time  of  sale,  and  that  the  devisee's 
creditors  were  entitled  as  well  to  the  interest  as 
to  the  principal,  in  preference  to  the  heirs.  Jem' 
nison  v.  Hapgood,  14  Pick.  345. 

918.  The  law  always  presumes  that  a  trustee, 
when  acting  with  reference  to  the  subject  of  the 
trust,  acta  in  the  character  of  trustee,  for  the  ben- 
efit of  the  trust  estate,  and  not  for  his  individual 
benefit ;  and  this  rule  is  applicable  to  executors. 
Johnson  v.  Blmckman,  11  Conn.  342.  Therefore, 
where  an  executor  took  an  assignment  of  a  note 
signed  jointly  by  the  person  of  whose  estate  he 
was  executor,  and  a  third  person,  and  gave  for 
it  another  note  for  the  same  amount,  and  before 
such  transaction  the  estate  had  been  represented 
insolvent,  and  commissioners  made  their  report 
some  time  after  the  transaction,  allowing  the 
amount  of  the  note  to  the  executor  ;  it  was  neld, 
in  an  action  on  the  former  note  against  the  other 
joint  maker,  that  though  the  executor  was  not 
at  that  time  bound  to  pay  the  note,  or  to  do  any 
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thing  with  it,  yet  he  might  legally  and  properly 
purcnase  and  receive  it,  as  executor  as  well  as  in 
his  individual  capacity  ;  and  that  if  he  acted  solely 
for  the  benefit  of  the  estate,  it  was  to  be  pre- 
sumed  that  he  acted  as  executor,  t^. 

.910.  The  time  limited,  by  an  order  of  the  court 
of  probate,  within  which  the  claims  of  creditors 
are  to  be  exhibited,  is  to  be  computed  from  the 
making  of  the  order,  and  not  from  its  publication. 
Wooden  v.  Cotoles,  11  Conn.  292. 

920.  In  an  action  against  an  executor,  under 
the  sUtute  of  Maine  of  1821,  c.  51,  §  11,  to  re- 
cover the  penalty  there  provided  for  not  filing  a 
will  in  the  probate  office,  it  is  not  competent  for 
the  executor  to  prove  that  the  will  was  revoked, 
this  being  a  question  exclusively  of  probate  ju- 
risdiction.   Moor€  V.  Smith,  5  Oreenl.  490. 

921.  The  lands  of  a  person  deceased,  of  which 
he  was  disseised  actually,  and  not  colorably,  at 
the  time  of  his  death,  are  not  liable  fbr  the  pay- 
ment of  his  debts.  ThonuUks  v.  Barrett,  2 
Greenl.  312. 

922.  The  judge  of  probate  has  power,  by  the 
statute  of  Maine  of  1821,  c.  51,  $  23,  24,  to  call 
before  him,  and  examine  under  oath,  as  well  the 
executor  or  administrator  of  an  estate,  when  sus- 
pected and  charged  by  the  heir  with  embenle- 
ment  of  the  property,  as  any  other  person  en- 
trusted with  property  by  the  executor  or  admin- 
istrator. O'Dee  V.  M*  Crate,  7  Oreenl.  467.  Such 
process  can  only  result  in  a  discovery  of  facts,  to 
serve  as  the  basis  of  ulterior  proceedings,  ib. 
The  lapse  of  30  years,  since  the  transactions  in- 
quired into,  is  no  bar  to  such  examination,  ib. 
And  such  executor  may  be  held  to  answer,  under 
oath,  respecting  the  existence  of  the  will,  his 
appointment  as  executor,  the  nature  and  value 
of  the  estate  of  which  the  testator  died  pos- 
sessed, and  any  facts  relative  to  his  administra- 
tion, and  the  existence  of  any  muniment  touch- 
ing the  estate ;  but  not  respecting  any  convey- 
ance of  real  estate  to  him  in  trust,  by  the  testa- 
tor, prior  to  his  decease,  ib, 

923.  The  question  whether  a  phvsician's 
charges  accrued  for  services  renderea  in  the 
last  sickness  of  the  deceased,  within  the  mean 
ing  of  the  statute  of  Maine,  of  1821,  c.  51,  §  25, 
is  to  be  decided  by  the  jury.  Huse  v.  Brown,  8 
Greenl.  167.  And  it  seems  that  the  sickness, 
however  long  its  duration,  which  terminated  in 
the  death  of  the  patient,  is  within  the  meaning 
of  this  statute  ;  though  the  same  language,  em- 
ployed in  the  statute  of  Maine,  of  1821,  c.  38, 
§  3,  respecting  nuncupative  wills,  may  require 
a  more  restricted  interpretation,  id. 

924.  Where  the  personal  estate  of  a  testator, 
being  chiefly  neat  stock,  was  suffered  to  remain 
on  his  fkrm,  as  before  his  death,  in  the  hands  of 
the  residuarv  legatee,  with  an  understanding 
that  he  would  pay  the  legacies  to  his  sisters, 
which  would  not  become  due  till  several  years 
afterwards,  but  which  he  neglected  to  pay; 
it  was  holden,  that  the  residuary  legatee  was  only 
the  bailee  of  the  executor,  and  was  answerable 
to  him  in  trover  for  the  goods,  if  they  should  be 
requisite  in  order  to  pay  the  legacies.  CarUsHa 
T.  Burtev,  3  Greenl.  250. 

925.  A  petition  to  the  court,  to  enable  an  ad- 
ministrator to  execute  a  deed,  is  not  an  adver- 
sary proceeding,  nor  is  the  power  thus  obtained 
imperative  on  3ie  administrator.  Emery  v.  Sher- 
man, 2  Greenl.  93. 

926.  Executors  or  administrators  cannot  vary 
the  rights  of  creditors  in  the  assets  of  their  tes- 
tator.   Prooost  V.  JfiekoUs,  4  Teates,  479. 

927.  It  is  the  duty  of  an  executor  to  prove  the 
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will,  and  defend  any  contest  about  it.  Brown  y, 
Gibson,  1  N.  &  M.  326. 

928.  In  Pennsylvania,  executors  are  considered 
trustees,  for  the  next  of  kin,  for  all  the  property 
not  disposed  of  by  the  will.  Wilson  v.  Wilson,  3 
Binn.  557. 

929  An  estate  is  not  bound  by  the  contracts 
of  an  administrator.  Nehbe  v.  Price,  2  N.  d^  M. 
328. 

930.  A  sound  price  warrants  a  sound  article 
at  sales .  at  auction  by  executors,  but  they  are 
personally  responsible  only  in  cases  of  misrepre- 
sentation or  deceit.  Duncan  v.  BtU,  2  N  &  M. 
153. 

931.  Under  the  Pennsylvania  act  of  September 
19, 1794,  §  14,  administrators,  on  a  deficiency  of 
assets,  cannot  retain  their  whole  debt  against 
creditors  in  an  equal  degree.  Ex  parte  Meason, 
5  Binn.  167.  The  wora  **  servants,"  under  that 
act,  means  household  servants,  ib, 

932.  Administrators  with  the  will  annexed 
have  no  authority,  by  common  law,  to  execute  a 
naked  power  to  sell,  even  for  the  payment  of 
debts,  though  the  executors  renounce,  nor  have 
they  by  statute  prior  to  12th  of  March,  1800. 
Moody  V.  Vandyke,  4  Binn.  31. 

933.  An  administrator  may  show  the  insanity 
of  his  intestate,  in  avoidance  of  his  contract. 
LazeU  v.  Pinnick,  1  Tyler,  247. 

934.  One  co-administrator,  as  well  as  one  co« 
executor,  can  discharge  a  debt  due  to  his  intes- 
tate.     Gage  v.  Johnson,  1  M'Cord,  492. 

935.  Testator  directed  his  slaves  to  be  lib- 
erated whenever  the  laws  of  the  state  should 
admit ;  till  then,  to  be  distributed  among  his  heirs ; 
eight  years  after  probate,  executor  filed  a  peti- 
tion for  emancipation  of  a  slave  as  having  *'  per- 
formed meritorious  services,"  under  the  act  of 
1777,  c.  6.  Petition  dismissed.  Pride  v.  PuZ- 
liam,  4  Hawks.  49. 

936.  B^  an  agreement  to  pay  one  the  interest 
of  a  certain  sum,  on  a  certain  day,  it  was  held, 
that  the  interest  which  became  due  between  the 
day  of  payment  and  the  day  of  her  death  was 
payable  to  her  administrators.  Stoeigart  v.  Berk, 
8  S.  &  R.  299. 

937.  An  unauthorized  act  of  the  attorney  of  an 
executrix  will  not  bind  the  estate.  Jones  v. 
Jenkins,  2  M'Cord,  494. 

938.  No  contract,  express  or  implied,  arises  be- 
tween an  executor  and  a  legatee.  Wilson  v. 
Lonjz,  12  S.  &  R.  58. 

9S9.  An  executor  is  liable  in  trespass  for  the 
mesne  profits  of  land  recovered  in  ejectment 
against  his  testator.     Lee  v.  Cooke,  Gilmer,  331. 

940.  An  administrator  cannot  take  the  proper- 
ty of  the  deceased  at  an  appraised  value,  and 
divide  it  among  the  heirs.  ^.  Hampton's  case, 
17  S.  &.  R.  144. 

941 .  An  administrator  de  bonis  non  can  claim 
only  the  goods  of  the  intestate  remaining  in 
specie,  unchanged  at  the  time  of  his  death. 
PoOs  V.  Smith,  3  Rawle,  361. 

942.  The  estate  of  a  testator  is  not  liable  for 
the  funeral  expenses  of  his  widow.  Latoall  v. 
Kreidler,  3  Rawle,  300. 

943.  An  administrator  de  bonis  non,  cum  testa- 
mento,  ^.,  has  no  connection  with  an  executor, 
and  their  accounts  should  not  be  blended.  Ha- 
maker*s  Estate,  5  Watts,  204. 

944.  Although  an  executor,  by  paying  over 
money  to  his  co-executor,  who  oecomes  insol- 
vent, would  be  charjreable  upon  the  insolvency 
of  such  co-executor,  if  there  were  creditors  and 
•  defic:ency  of  assets  to  satisfy  them,  yet  he  is 


not  answerable  to  legatees.    ^.  Brown's  case^  1 
Doll.  311. 

945.  In  Alabama,  the  order  of  the  county 
court,  ascertaining  a  specific  sum  in  favor  of  a 
distributee,  is  sufficient  to  fix  assets  in  the  hands 
of  an  executor  or  administrator.  Judge  of  Lime- 
stone County  Court  v.  Coalter,  3  Stew.  &  Port. 
348. 

946.  Where  the  purchaser  of  real  estate,  at  an 
administrator's  sale,  relinquishes  a  part  of  the 
land  so  purchased  under  the  act  of  congress, 
and  receives  for  the  remainder  a  certificate  of 
final  payment  in  his  own  name,  which  is  about 
to  be  followed  by  a  grant,  he  cannot  resist  the 
recovery  of  a  note  given  by  him  to  the  adminis- 
trator for  the  purchase  money,  on  the  ground  of 
irregularities  of  the  administrator  in  making  the 
sale.     Lee  v.  White,  4  ib.  178. 

947.  An  administrator  can  bring  an  action  on 
a  bond  given  to  his  intestate  as  executor  of  a 
third  person ;  a  fortiori,  if  the  bond  be  in  the 
usual  form,  to  his  **  heirs,  executors,  administra- 
tors, and  assigns."  Seabrook  v.  Williams,  3 
M'Cord,  371. 

948.  Where  an  administrator  is  sued,  the  heirs 
may  come  in  and  defend  on  terms.  M'MuUin  v. 
Day,  1  Miles,  136. 

949.  Executors  and  administrators  cannot,  by 
virtue  of  their  general  powers  as  such,  make 
any  contract  which  at  law  will  bind  the  estate 
and  authorize  a  judgment  de  bonis  testatoris. 
But  on  contracts  miuie  by  them  for  necessary 
matters  relating  to  the  estate,  they  are  personally 
liable.    MEliUry  v.  M'Kenzie,  2  Port.  33. 

950.  Property  allotted  to  an  administratrix,  as 
distributee,  is  not  liable  to  an  execution  running 
against  the  foods,  &c.,  of  her  intestate.  Lewis 
V.  Lewis,  Minor,  95. 

951.  The  property  of  every  person  who  dies 
in  Missouri,  whether  citizen  or  stranger,  is  sub- 
ject to  the  course  of  administration  provided  by 
the  statutes  of  that  state,  and  is  regarded  as  in 
the  custody  of  the  law,  for  the  benefit  of  all  per- 
sons interested.     Bartlett  v.  Hyde,  3  Mis.  490. 

952.  Lands  of  an  intestate  in  South  Carolina 
may  be  sold  under  an  execution  obtained  against 
the  administrator,  without  making  the  heirs  par- 
ties to  the  proceedings,  and  although  there  may 
be  sufficient  personal  assets  to  pay  the  debts. 
Martin  v.  Latta,  4  M'Cord,  128. 

953.  If  one  of  several  joint  executors  has  a 
claim  against  the  estate,  he  cannot  compel  his 
co-executors  to  allow  and  credit  it  before  the  or- 
dinary, but  must  resort  to  a  court  of  equi^. 
Ludlow  V.  Ludlow,  1  South.  189. 

954.  Where  a  testator  makes  his  debtor  execu- 
tor solely  or  jointlv,  and  he  does  not  renounce 
the  trust,  it  is  a  discharge  of  the  action  for  the 
debt,  though  not  alwavs  a  release  or  extinguish- 
ment of  the  debt  itself.  If  wanted,  such  a  debt 
is  assets  to  pay  creditors  and  legatees,  or  distri- 
bution among  the  next  of  kin,  when  the  debt 
appears  by  the  will  not  to  have  been  given  as  a 
leffacy  to  the  executor.  Stevens  v.  Gaylord^  11 
Mass.  256.  Winship  v.  Bass,  12  ib.  199.  Hays 
V.  Jackson,  6  ib.  150. 

955.  An  administration  bond  given  pendente 
lite,  after  appeal  to  the  ordinary  from  tne  judg- 
ment of  the  orphans*  court  in  New  Jersey,  is 
voluntary,  and  will  sustain  an  action.  Bloom* 
field  V.  Ash,  1  South.  314. 

956.  In  Massachusetts,  where  two  executors 
are  named  in  a  will,  and  they  know  of  their  ap- 
pointment, and  the  will  is  not  presented  to  the 
probate  court  within  the  30  days,  they  are  jointly 
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liable  to  the  forfeiture  incurred  by  the  statute  of 
1783,  c.  24,  §  16.  Hill  r.  Davis,  4  Mass.  137. 
But  tf  the  neglect  be  in  one  executor  only,  he 
alone  will  be  liable  to  the  forfeiture,  ib. 

957.  Where  trusts  are  raised  by  the  will,  but 
no  trustee  is  appointed  by  the  testator,  the  law 
makes  the  executor,  or  any  one  who  may  be  le- 
gally intrusted  with  the  execution  of  the  will, 
Uie  trustee,  and  he  has  a  right,  consequently,  to 
retain  funds  in  his  hands  for  the  purposes  of  such 
trust,  till  the  judge  of  probate  appoints  another 
trustee.  Saunderson  v.  Steams,  6  Mass.  37. 
Dorr  Y.  Wainwright^  13  Pick.  328.  Hall  v.  Cush- 
ing,  9  ib.  395. 

958.  The  duties  of  an  executor,  resulting  from 
the  nature  of  his  office,  devolve  upon  an  ad- 
ministrator cum  testamento  annexo,  where  the 
authority  is  not  necessarily  connected  with  a  per- 
Bonal  trust  and  confidence  reposed  in  the  execu- 
tor by  the  testator.  Farwdl  v.  Jacobs,  4  Mass.  634. 

959.  An  administrator  in  this  state  cannot,  by 
virtue  of  letters  obtained  in  another  state,  assign 
a  mortgage  of  land  situated  in  this  state.  Cut- 
ter V.  Davenport,  1  Pick.  81. 

960.  Under  the  Massachusetts  statute  of  1784, 
§  10,  it  was  held,  that,  where  a  testator  had  au- 
thorized his  executor  to  sell  lands  for  the  sup- 
port of  his  widow,  under  certain  circumstances, 
and  a  stranger  had  supplied  the  widow,  the  con- 
tingency having  happened  after  the  executor's 
death,  the  claim  upon  the  estate,  in  favor  of  such 
stranger,  did  not  constitute  a  debt  within  the 
meaning  of  the  statute,  so  as  to  authorize  an  ad- 
ministration ds  bonis  non.  Hunt  v.  Holden,  2 
Mass.  168. 

961.  An  administrator  was  held  bound  to  ac- 
sount  for  funds  received  more  than  20  years  after 
distribution  of  the  estate  and  settlement  of  the 
accounts.  See  Rev.  Stat.  c.  63,  §  18.  White  v. 
aw€dn^  3  Pick.  365. 

962.  Where  a  debtor  fraudulently  conveyed 
away  certain  property,  taking  a  promissory  note 
for  Uie  amount,  and  afterwards  gave  the  promis- 
ors on  the  note  a  written  discharge,  without 
receiving  payment  of  the  same,  it  was  held,  that 
the  admmistrator  of  the  promisee  might  recover 
the  whole  amount  of  the  note,  for  the  payment 
of  debts,  although  the  intestate  himself  could 
not  have  avoided  the  discharge,  and  the  note 
was  larger  than  the  debts.  Martin  v.  IRoot,  17 
Mass.  222. 

963.  An  executor  may,  ex  officio,  administer 
upon  all  undevised  estate  of  his  testator,  without 
procuring  letters  of  administration  for  that  pur- 
pose.    Hays  V.  Jackson,  6  Mass.  149. 

964.  Where  trusts  are  raised  by  the  will,  and 
no  trustee  is  appointed  by  the  testator,  the  law 
makes  the  executor,  or  any  one  legally  intrusted 
with  the  execution  of  the  will,  trustee ;  and  he 
has  a  right,  consequently,  to  retain  property  in 
his  hands,  for  the  purposes  of  such  trust,  till  the 
appointment  of  a  trustee.  Saunderson  v.  Steams, 
6  Mass.  37. 

965.  One  of  two  executors  cannot  transfer  by 
indorsement  a  negotiable  promissory  note  made 
to  the  two,  as  executors,  for  a  debt  due  the  tes- 
tator.    Smith  V.  Whiting,  9  Mass.  334. 

966.  Where  an  execution,  under  the  Massa- 
chusetts statute  of  1788,  c.  51,  in  favor  of  an  ex- 
ecutor or  administrator,  is  levied  upon  the  debt- 
or's real  estate,  the  executor  or  administrator 
becomes  seized  of  a  trust  estate  for  their  heirs, 
but  neither  the  legal  estate  nor  the  possession 
vests  in  the  heirs,  till  it  is  ascertained  that  the 

and  will  not  be  wanted  for  the  payment  of  debts, 
«r  until  the   administration  account  is  settled, 


and  the  land  is  apportioned  or  distributed  in  the 
probate  office.     Boylston  v.  Carver,  4  Mass.  598. 

967.  In  Maryland,  the  claim  of  an  executor 
against  the  estate  of  the  deceased  stands  on  an 
equal  footing  with  other  claims.  His  commis- 
sion is  submitted  to  the  discretion  of  the  court. 
Nichols  V.  Hodges,  1  Pet.  562. 

968.  A  died,  owing  B  a  debt  which  was  se- 
cured by  a  deed  of  trust  on  A's  real  estate.  On 
the  refusal  of  A*s  executors  to  act,  H  took  out 
letters  of  administration,  sold  the  personal  es- 
tate, met  the  various  debts  of  the  estate,  and 
disbursed  for  the  education  of  A's  children.  He 
also  sold  the  real  estate.  Held,  that  the  sum  due 
B  should  be  charged  on  the  funds  arising  from 
the  sale  of  the  real  estate ;  and  that  having 
omitted  to  retain  from  the  proceeds  of  the  per- 
sonal estate  in  his  hands,  he  could  not  after- 
wards charge  the  same  against  the  fund  produced 
by  the  personal  estate.  Page  v.  Lloyd,  5  Pet. 
304.  If  a  creditor  appoint  his  debtor  his  execu- 
tor, in  some  cases  it  operates  as  a  release,  as,  for 
example,  against  devisees  when  the  debt  due 
has  not  been  specifically  devised.  But  this  is 
not  the  case  as  against  creditors,  ih.  An  execu- 
tor or  administrator  cannot  discharge  his  own 
debt  in  preference  to  others  of  superior  dignity, 
but  may  give  the  preference  to  his  own  over 
others  of  equal  decree,  ib. 

969.  The  title  of  an  administrator  relates  back 
to  the  death  of  his  intestate.  Miller  v.  Reigne,2 
Hill,  S.  C.  592. 

970.  The  lapse  of  20  years  from  the  grant  of 
administration,  does  not  authorize  a  jury  to  infer 
that  all  the  debts  have  been  paid,  and  that  the 
distributees  may  take  certain  personal  property 
belonging  to  the  intestate's  estate.  Munsell  v. 
Bartlett,  6  J.  J .  Marsh.  20. 

971 .  Administrators,  giving  a  note  for  the  debt 
of  their  intestate,  are  not  personally  liable  there- 
for, unless  they  have  assets,  or  forbearance  was 
the  consideration  ^of  the  note.  Bank  of  Troy  v. 
Topping,  9  Wend.  273. 

972.  An  executor  who  does  not  pay  debts  out 
of  his  own  fund,  after  exhausting  the  personal 
assets,  can  stand  in  no  better  position  than  other 
creditors.     Crist  v.  Cockey,  7  Har.  &  J.  135. 

973.  An  executor  cannot  make  the  property  of 
his  testator  his  own  by  paying  the  debts  of  the 
testator  out  of  his  own  funds,  to  the  amount  of 
the  appraisement  of  the  estate.  Haslett  v.  Glenn, 
7  Har.  &  J.  17. 

974.  An  administrator  de  bonis  non  cannot  be 
charged  on  an  implied  warranty  in  a  sale  made 
by  the  first  administrator.  O'JYeall  v.  Mney,  2 
Bailey,  317. 

975.  Administrator  will  be  allowed  interest 
on  money  advanced  for  the  benefit  of  the  es- 
tate, so  long  as  there  is  no  unreasonable  delay 
in  converting  the  effects  into  money.  Rix  v. 
Smith,  8  Verm.  365.  It  is  not  a  sufficient  objec- 
tion to  allowance  to  an  administrator  for  ser- 
vices, that  they  were  for  the  purpose  of  realizing  a 
balance  supposed  to  be  due  to  himself;  if  the  re- 
sult of  the  accounting  shows  the  claim  well, 
founded,  he  will  be  allowed  for  his  services  in 
prosecuting  it.  ib.  8  Verm.  367. 

976.  A  promissory  note,  given  by  an  executoi 
or  administrator,  prima  facie,  imports  a  suffi 
ciency  of  assets ;  the  defendant  may  howevei 
show,  that  in  fact  there  was  a  deficiency  of  as- 
sets, and  the  onus  probandi  rests  on  him. 
Bank  of  Troy  v.  Topping,  13  Wend.  557.  Proof 
of  proceedings  before  a  surrogate  for  the  sale  of 
all  the  real  estate  of  the  testator  or  intestate,  a 
sale  had  in  pursuance  thereof^  and  a  distribu 


404 


EXECUTORS  AND  ADMINISTRATORS. 


lion  of  the  proceeds  among  the  creditors,  are  not 
competent  evidence  to  eBtablish  the  fact,  that 
the  defendant  had  fully  administered,  and  had 
no  assets  belonging  to  the  estate,  ib. 

977.  The  debts  of  an  estate,  paid  by  an  execu- 
tor and  administrator,  are  not  to  be  credited  to 
him  with  the  interest  accruing  afler  the  sale  bill 
fell  due.     Davis  v.  Wright,  2  Hill,  S.  C  560. 

978.  An  administrator  of  a  deceased  adminis- 
trator does  not  represent  the  estate  on  which 
his  intestate  administered,  and  is  not  bound  to 
make  interest  on  any  funds  of  that  estate  in  the 
hands  of  his  intestate  at  his  death,  ib. 

979.  An  administrator  as  against  a  creditor, 
in  South  Carolina,  who  has  not  rendered  a 
statement  of  his  debt  within  the  time  prescribed 
by  law,  is  entitled  to  retain  for  his  whole  debt,  if 
the  assets  are  not  enough  to  pay  all.  Montaigne 
y.  Keith,  ib.  340. 

980.  Whenever  the  administrator  is  in  funds,  a 
debt  due  to  himself  must  be  considered  as  paid, 
and  can  no  longer  bear  interest,  ib, 

981.  An  agreement  by  an  administrator  to  pay 
interest  on  a  judgment  against  him,  in  his  repre- 
sentative character,  which  did  not  bear  interest, 
will  not  bind  the  estate.  Pinekney  v.  Singleton, 
ib.  343. 

982.  Where  an  intestate,  in  his  lifetime,  had 
made  a  gift  of  property,  which  never  came  to  his 
administrator,  and  for  the  purpose  of  defrauding 
creditors ;  such  property  cannot  be  reached  in 
South  Carolina,  in  a  court  of  law.  Anderson  v. 
Be/cAsr,  1  HiU,  S.  C.  246. 

983.  The  act  of  South  Carolina  of  1824,  makes 
void  a  sale  by  an  executor  or  administrator,  with- 
out an  order  from  the  ordinary  or  the  court  of 
equity,  *(  except  it  be  directed  by  the  will,*'  in 
which  case  the  common  law  is  still  in  force  \  and 
if  property  is  levied  on  before  a  sale,  directed  by 
the  will,  has  taken  place,  the  levy  will  not  be 
disturbed.    Jbiuw  v.  JIfJfeiU,  1  Hill,  S.  C.  84. 

984.  There  may  be  a  contgict  between  joint 
executors,  concerning  the  funds  of  the  estate. 
Berry  v.  Tait,  1  Hill,  S.  C.  4. 

985.  Agreements  between  distributees,  to  di- 
vide  the  intestate's  property  without  administer- 
ing, ought  not  to  be  encouraged.  Wright  v. 
Wriffht,Mut.  &  Yerg.  43. 

9S&.  Q^tBre,  whether,  on  the  death  of  a  joint 
administrator,  the  other  may  not  proceed  without 
decree  of  the  probate  court.  Smith  v.  Smith,  6 
Verm.  348. 

987.  A  bona  fide  payment  of  a  debt  to  th^  ad- 
ministrator, which  was  due  the  estate,  is  a  legal 
discharge  of  the  debtor,  whether  the  administra- 
tion be  void  or  voidable.  Kane  v.  Paul,  14 
Fet.  33.  An  executor,  properly  appointed  and 
qualified,  may  recover  the  funds  of  his  testator 
in  the  hands  of  an  administrator  of  the  same  tes- 
tator, who  had  been  appointed  by  the  orphans* 
court  of  Washington,  under  misapprehension 
that  the  executor,  residing  in  a  distant  part  of 
the  United  States,  was  dead.  ib.  Such  executor 
was  entitled  to  recover  without  having  the  let- 
ters of  administration,  so  improvidently  granted, 
revoked,  t^. 

988.  The  lapse  of  14  years,  between  the  grant- 
ing of  administration  and  an  application  to  a 
surrogate  for  the  sale  of  real  estate,  is  a  suffi- 
cient cause,  without  explanation,  for  the  rejec 
tion  of  the  application.  Jackson  v.  Robinson^  4 
Wend.  436. 

989.  If  a  conveyance  from  executors  having 
power  to  sell  is  not  shown,  the  presumption  is 
that  they  never  did  convey.  Jackson  v.  Potter, 
4  Wend.  672. 


990.  Administrators  defendant  cannot  object 
to  the  report  of  auditors,  on  account  of  their  in- 
terest arising  from  their  being  creditors  of  the 
estate,  the  allowance  of  the  claim  being  against 
this  interest.     Lovell  v.  Field,  5  Verm.  218. 

991.  When  an  et  cetera  is  appended  to  an 
order  of  court  to  appoint  appraisers,  preparatory 
to  an  order  of  sale  by  the  administrator,  it  fur- 
nishes no  ground  for  a  presumption  that  an  order 
of  sale  was  intended.  Goforth  v.  Longworth,  4 
Ham.  129. 

992.  In  Ohio,  the  lands  of  the  deceased  can- 
not be  sold  on  execution  against  his  personal 
representatives.     Gray  v.  Askens,  3  Ham.  46b. 

993.  In  New  Jersey,  before  the  sUtute  of 
1799,  the  real  esUte  of  a  deceased  person  might 
be  sold  on  execution  against  the  executors  or 
administrators.     Den  v.  Hunt,  6  Halst.  1. 

994.  A  person  entitled  to  avoid  a  deed  made  by 
executors,  may  make  his  objection  to  its  validity 
in  an  action  of  ejectment,  and  is  not  driven  to 
a  court  of  chancery.  Den  v.  Jf  Knight,  6  Halst. 
385. 

995.  If  an  executor  pay  a  legatee  in  full,  and 
afterwards  the  estate  is  found  to  be  insolvent, 
without  fault  of  the  executor,  the  legatee  is 
bound  to  refund  pro  rata^  although  he  has  given 
no  refunding  bond  ;  and  such  money  so  refunded 
is  assets  in  the  hands  of  the  executor;  and 
therefore,  his  claim  against  the  legatee  to  re- 
fund may  be  set  off  in  an  action  by  the  legatee 
against  tne  executor,  on  a  debt  due  him  from  the 
tesUtor's  estate.    Harris  v.  White,  2  South.  422 

996.  Where  administrator,  30  years  before, 
conveyed  subject  to  dower,  his  acts  in  the  mat- 
ter of  the  dower  were  presumed  regular,  in  &vor 
of  the  grantee  reversioner  of  dower.  Hazard 
V.  Martin,  2  Verm.  77. 

997.  Debts  of  the  deceased  are  a  lien  firrt 
upon  the  personal  estate,  and  in  default  of  that 
upon  the  real ;  where,  without  mention  of  any 
debts,  all  the  personalty  was  willed  to  the  wile, 
and  the  realty  to  others,  and  there  proved  to  be 
debts  to  a  large  amount ;  she  has  no  claim  over 
upon  them  for  payment  of  the  debts.  Allow- 
ance to  the  personal  fund  of  the  rents  and  profits 
of  the  realty  for  one  year  after  the  decease ; 
held  sufficient,  and  that  they  could  not  be 
charged  to  the  executor  up  to  the  time  of  the 
actual  settlement.  Dunbar  v.  Dmnhar,  3  Verm. 
472. 

996.  Actions  cannot  be  maintained  in  courts 
of  law,  on  administration  bonds,  until  the  state  of 
the  accounts  has  been  ascertained  in  the  court 
of  ordinary.     Ordinary  v.  M '  Clure,  I  Bailey,  7, 

999.  The  statute  of  limitations,  in  New  York, 
is  no  bar  to  an  action  of  assumpsit  by  an  execu- 
tor, although  more  than  six  years  have  elapsed 
since  the  cause  of  action  accrued,  if  it  be  shown 
that  a  suit  for  the  same  cause  of  action  was  pros- 
ecuted by  the  testator  within  six  years  afler  the 
accruing  of  the  same,  and  that  such  suit  abated 
by  his  death.  Schermerhom  v.  Schermerkom^  5 
Wend.  513. 

1000.  An  executor  receiving  the  surplus,  afler 
a  sheriff's  sale  of  his  testator^s  land,  is  charee- 
able  therewith,  thouffh  he  be  the  husband  of  a 
devisee  of  one  half  the  esUte.  An  executor 
bidding  in  his  tesUtor's  land  for  himself,  and 
afterward  allowing  it  to  be  sold  at  a  sacrifice,  is 
chargeable  with  we  amount  he  bid.  Gaiter  v. 
Kelly,  2  Binn.  294. 

1001.  It  is  a  question  of  intention,  whether  the 
executor  takes  beneficially  the  residue  of  his  tes- 
tator's personal  estate  not  disposed  of:  primm 
fade,  he  does.    Under  a  devise  to  a  wife  of  real 
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Mtate  till  «  child  uriTee  ml  a  certain  age,  and  a 
direction  to  the  executor  to  lell  personal  estate, 
it  was  held,  that  the  wife  and  executor  took  as 
trustees.     Qrasaer  v.  Eekart^  1  Binn.  575. 

1002.  An  executor  who  pays  the  debt  of  his 
testator  as  surety  on  a  bond,  may  sue  the  princi* 
pal  of  the  bond  without  mentioning  his  repre- 
sentative character.  O' Brian  v.  JIfCoskrey,  4 
Teates,  105. 

1003.  Surviyin^  executors  have  power  to  sell 
lands,  under  a  will  directing  such  lands  to  be 
sold,  but  not  appointing  sellers.  Jmdehu  y. 
Stouffsr,  3  Yeates,  163. 

10U4.  One  executor,  keeping  a  separate  ac- 
count, may  discharge  himself  from  all  claims 
by  showing  that  he  has  made  lawful  pay- 
ments to  the  full  amount  of  the  assets  which 
have  come  to  his  hands.  BeUetjeau  v.  Kotts,  1 
South.  359. 

XIV.    ExecMtors  and  Administrators^  Bonds. 

1005.  A  creditor  cannot  sue  on  an  administra- 
tion bond  until  he  has  obtained  judgment  against 
the  estate  of  the  intesUte.  Eaton  v.  Benefield.  2 
Blackf.  62. 

1006.  The  declaration,  on  the  bond  of  an  exec- 
utor or  administrator,  must  show  the  relator  to 
be  a  creditor,  legatee,  or  distributee,  ib. 

1007.  Administrator's  not  rendering  an  account 
is  a  breach  of  his  bond,  for  which  a  creditor  may 
aue.    Matthews  v.  Pags^  Brayt.  106. 

1006.  A  judgment  cannot  be  rendered  against 
the  security  on  an  administration  bond,  nor  is  be 
liable  to  an  action  until  a  devastavit  bv  suit  has 
first  been  established  against  the  admmistrator. 
B^£S  V.  PosUewaU,  Breese,  154. 

1009.  The  sureties  on  an  administration  bond 
are  not  responsible  for  the  non-performance  by 
the  administrator  of  an  act  rendered  impossible 
by  an  act  of  €rod,  or  of  an  enemy.  The  Ordi- 
nary^ ^.  V.  Corhdtt,  1  Bay,  328. 

1010.  Afler  a  judraent  against  an  adminis- 
trator on  a  bond  of  the  intestate,  and  a  recovery 
agvnst  him  in  an  action  on  that  judgment  sug^ 
gesting  a  devastavit^  the  plaintiff  sued  on  the 
administration  bond ;  held,  that  neither  the  prin- 
eipai  nor  his  surety  could  plead  plene  adminis- 
iravit.     Goodwin  v.  Wilson^  ]  Blackf.  344. 

1011 .  The  non-payment  of  a  legacy  to  a  grand- 
child, where  the  executor  was  named  by  the 
will  as  guardian  of  the  child,  is  not  a  breach  of 
his  bond  which  will  render  his  sureties  liable. 
8lau  V.  Jordan,  3  Har.  iL  M'Hen.  179. 

1012.  The  confession  of  a  judgment  by  an  ad- 
ministrator, is  conclusive  on  him,  as  well  as  to  the 
debt  confessed  as  to  the  sufficiency  of  the  assets 
to  pay  it;  but  in  relation  to  his  surety  in  his 
bond,  it  is  only  prima  facie  evidence  as  to  either 
point.     Iglehart  v   State,  2  Gill  &  Johns.  235. 

1013.  Condition  of  an  administration  bond,  to 
render  a  true  and  just  account  of  the  administra- 
tion within  a  year,  does  not  mean  an  account  in- 
cluding the  final  distribution.  Judge  of  Probate 
V.  Pratt,  1  Chip.  233.  In  an  action,  on  the 
bond  of  an  administrator  deceased,  against  the 
surety,  it  is  no  breach  that  a  sum  awarded  since 
his  decease  on  his  administration  accounts,  in 
favor  of  the  administrator  de  bonis  non,  has  not 
been  paid  out  of  his  estate,  ib, 

1014.  Where  joint  administrators  unite  in  the 
same  testamentary  bond,  they  are  jointly  and 
severally  answerable,  not  only  each  for  his  own 
acts,  but  each  for  the  acts  of  the  other.  Clarke 
V.  Slate,  6  Gill  Sl  Johns.  288.  A  and  B  were 
«int  administrators  upon  the  estate  of  C,  and 


gave  a  joint  testamentary  bond.  D  having  ob- 
tained judgment  against  A,  as  surviving  admin- 
istrator, and  issued  a  fi.  fa.^  upon  which  ^  nulla 
bona**  was  returned,  sued  the  administrator  of 
B,  upon  the  joint  bond ;  held,  that  the  joint  bond 
was  liable.  (6. 

1015.  In  an  action  upon  an  administration 
bond,  where  the  breach  assigned  was  an  inven- 
tory returned  by  the  administrator,  and  that, 
afler  sundry  disbursements  made,  there  remained 
a  balance  of  said  inventory  in  the  hands  of  the 
administrator  to  be  distributed,  of  which  the 
plaintiff  claimed  a  portion  as  distributee,  and  the 
issue  was  made  up  upon  the  truth  of  such  breach, 
the  plaintiff  cannot  insist  upon  charging  the 
defendant  with  any  thing  not  in  the  inventory  ; 
and  the  hire  of  negroes,  which  accrued  afler  the 
date  of  the  inventory,  could  not  be  recovered,  in 
such  a  state  of  the  pleadings.  EdeUn  v.  State^ 
4  Gill  &  Johns.  277. 

1016.  Where  the  personal  estate  of  an  intes- 
tate consisted  of  slaves,  it  was  held,  in  an  action 
upon  the  administration  bond,  by  a  distributee, 
that  the  plaintiff  could  not  recover  both  the  ap- 
praised value  of  the  slaves,  an^  the  increase 
and  hire  of  such  slaves  firom  the  time  of  grant- 
ing the  letters  or  the  appraisement.  He  may 
claim  their  appraised  value  and  interest  thereon ; 
or  their  increase  and  hire  up  to,  and  real  value 
at,  the  time  of  bringing  his  action  \  and  the 
pleadings  must  disclose  which  course  he  elects 
to  take.     Bwrek  r.  Suue,  4  GKU  &  Johns.  444. 

1017.  In  an  action  upon  a  testamentary  or 
administration  bond,  in  Maryland,  by  a  creditor 
of  the  intestate,  or  testator,  it  is  necessary  to 
allege  a  compliance  with  the  act  of  1720,  c.  24, 
§  2.  Dorsey  v.  Pannell,  4  Gill  &  Johns. 
471.  Laidler  v.  Slate,  2  Har.  &,  Gill,  277.  The 
allegation,  that  a  writ  of  ea,  ad.  res  was  sued 
out  against  the  administrator,  and  returned  in 
the  county  where  it  appeared  from  the  proof  the 
intestate  lived,  and  letters  were  granted,  and 
where  in  fact  the  administrator  was  sued  on  his 
bond,  without  alleging  that  he  lived  in  such 
county,  will  not  suffice.  Dorsey  v.  Pamnelly  4 
Gill  <&  Johns.  471. 

1018.  The  bond  required  from  executors  by 
the  Maryland  act  of  1798,  c.  101,  sub.  c.  14,  \ 
6,  is  a  testamentary  bond  within  the  meaning  of 
the  act  of  limitations  of  that  state  of  1729,  c. 
24,  §  21  >  and  an  action  upon  such  bond,  not 
commenced  within  12  years  after  the  passing  of 
the  same,  will  be  barred  by  said  act.  State  y. 
Boyd,  2  Gill  &.  Johns.  365. 

1019.  A  obtained  judgment  against  B,  as  ex- 
ec itor,  by  confession,  who  thereupon  stayed 
execution  by  a  writ  of  error  and  bond.  While 
the  case  was  pending  in  the  appellate  court,  the 
executor  died,  and  the  writ  of  error  was  abated. 
The  executors  who  had  received  assets  sufficient 
to  pay  the  judgment  died  insolvent,  and  the  ad- 
Ministrator  de  bonis  non  of  the  first  deceased  did 
not  find  sufficient  assets  to  discharge  the  debt. 
In  an  action  upon  B*8  testamentary  bond,  against 
his  surety,  a  replication  disclosing  the  above 
facts  was  held  sufficient  on  general  demurrer, 
and  a  compliance  with  the  Alaryland  act  of 
1720,  o.  24.  Iglekart  v.  Maekuhin,  2  Gill  A> 
Johns.  235.  In  this  case,  the  defendant  had  re- 
joined '*  that  the  said  executor  had  no  goods  or 
chattels,  which  were  of  the  deceased  testator  at 
the  time  of  his  death,  in  his  hands  to  be  admin- 
istered, nor  had  at  any  time  thereafter."  Held, 
on  demurrer,  that  this  rejoinder  could  not  be 
received  as  a  general  plea,  extending  over  the 
whole  time  from  the  death  of  the  testator  to  the 
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death  of  the  execator,  that  no  goods  of  the 
deceased  ever  came  to  the  execiitoT*fl  hands ; 
that  it  coald  only  be  considered  as  a  plea  of 
vlene  administravit,  or  a  substitute  for  suQh  a 
plea,  and  as  snch  was  materially  defective,  ib. 

1(K20.  Where  an  executor  or  administrator  re- 
fuses to  return  an  inventory,  or,  being  sum- 
moned, and  in  answer  to  interrogatories,  denies 
that  any  personal  estate  of  the  deceased  has 
come  to  his  hands,  the  only  remedy  for  those 
claiming  benefit  from  the  estate  is  by  action  at 
law  on  the  administration  bond.  Boston  v. 
Boylston,  4  Mass.  318. 

1021.  To  maintain  an  action  against  the  sure- 
ties in  an  administration  bond,  it  is  not  necessary 
that  there  should  be  a  judgment  of  devoHavU 
against  the  principal.  Hobbs  v.  Middletonj  I  J. 
J.  Marsh.  176. 

1022.  An  administrator  de  bonis  non  cannot 
bring  an  action,  upon  the  administration  bond  of 
a  former  administrator,  against  his  sureties  or 
personal  representatives,  in  order  to  call  them  to 
account.  Bradskaw  v.  Commonwealth^  3  J.  J. 
Marsh.  632. 

1023.  If  an  administrator  with  the  will  annexed 
has  only  given  an  ordinary  administration  bond, 
he  is  not  liable  to  a  suit  thereon  by  a  legatee  for 
his  legacy.  Fuleher  v.  CommonioeaUk^  3  J.  J. 
Marsh.  502. 

1024.  In  a  suit  on  an  administration  bond, 
■u^gcsting  a  dewutavit,  the  declaration  must 
aver  a  return  of  ^^  nulla  bona,*'  otherwise  the 
sureties  are  not  liable.  Thomas  v.  Common- 
weaUh,  3  J.  J.  Marsh.  121,  122. 

1025.  In  an  action  on  an  executor*s  bond,  a 
plea  that,  since  the  last  continuance  of  the  cause, 
the  court  which  granted  the  letters  testamentary 
had  revoked  them,  is  no  bar  to  the  plaintiff's 
right  of  recovery.  The  State  v.  BUckistone,  2 
Har.  &  Gill,  139. 

1026.  A  resident  of  North  Carolina,  in  whose 
house  an  inhabitant  of  Greorgia  dies,  is  not  an 
executor  in  his  own  wrong  for  paying  over 
money,  found  about  the  person  of  the  deceased, 
to  an  administrator  in  Greorgia.  Jiisbet  v.  Stewart, 
2  Dev.  &  Batt.  24. 

1027.  In  an  action  on  an  administration  bond,  a 
replication  which  showed  the  existence  of  a 
debt  due  from  the  intestate,  and  that  the  admin- 
istrator was  in  insolvent  circumstances,  would 
render  the  surety  liable,  unless  he  could  prove 
that  the  estate  of  the  deceased  had  been  duly 
administered.  Stale  v.  Cox,  2  Har.  &,  Gill, 
379. 

1028.  Upon  the  death  of  an  executor,  B  was 
appointed  administrator  de  bonis  non.  In  an  ac- 
tion on  the  executor's  bond  against  his  adminis- 
tratrix, to  recover  the  distributive  shares  due  to 
certain  legatees  under  the  will,  the  replication, 
in  assigning  the  breach,  stated,  among  other 
things,  that  B  had  duly  administered  all  the 
goods,  d^c,  which  came  to  his  hands,  but  that  the 
executor  did  not  duly  and  properly  administer 
the  goods  of  the  testator,  but  misapplied  and 
wasted  them ;  that  by  the  inventory  of  the  tes- 
tator's estate,  among  other  property,  was  one 
negro  boy,  of  the  value  of,  &c.,  which  property 
was  misapplied,  wasted,  and  consumed  by  the 
executor,  drc. ;  held,  that  the  action  could  not 
be  maintained.  State  v.  Hanson,  2  Hai.  &  Gill, 
437. 

1029  The  action  of  detinue  does  not  come 
within  the  condition  of  an  administration  bond, 
in  Maryland.  Recking  v.  Howard,  3  Har.  & 
M'Hen.  203. 

1030.  Where  an  administration  bond  has  been 


prosecuted  to  judgment,  for  the  penal  sum,  befbra 
the  county  court,  a  party  seeking,  under  the 
103d  section  of  the  Vermont  probate  act,  to  re- 
cover his  claim  by  sd.  fa.  on  such  judgment, 
must  do  so  in  the  same  court,  though  the  amount 
be  within  the  jurisdiction  of  a  judge  of  probate 
Hoit  V.  Bradley,  1  Chip.  262. 

1031.  If  administrator  do  not  pay  a  distrib- 
utee on  demand  the  sum  decreed,  it  is  a  breach 
for  which  his  bond  may  be  sued  without  a  pre- 
vious suit  against  him.  Judge  of  Probate  v. 
FiUmore,  1  Chip.  420. 

1032.  The  Supreme  Court  of  New  York,  if 
they  see  the  right  of  suing  on  the  administra- 
tion bond  is  abused,  will  interfere,  and  set  aside 
the  proceedings.  7%e  People  v.  Duncan,  1  Johns. 
311. 

1033.,  The  non-payment  of  an  irregular  judg- 
ment cannot  be  assigned  as  a  breach  of  the 
condition  of  an  administration  bond ;  nor  can  a 
creditor  assign  for  breach  the  non-payment  of  a 
debt  upon  a  demand  in  pais,  nor  even  upon  a 
judgment  at  common  law,  and  a  devastavit  re- 
turned upon  it.  Diekerson  v.  Robinson,  1  Halst. 
195.  But  he  may  sue  the  bond,  in  order  to  ob- 
tain an  inventory  and  account,  and  may  assign, 
for  breach,  the  not  rendering  a  true  and  pertect 
inventory,  ib.  He  cannot,  however,  sue  the 
bond  and  get  judgment  upon  it  for  his  own  in- 
dividual debt.  ib.  If  the  administrator  has  made 
a  final  settlement  in  the  orphans*  court,  and  a 
confirmatory  decree  of  said  court  was  passed 
upon  it,  then  the  balance  found  in  the  hands  of 
the  administrator  is  a  surplus,  to  be  distributed 
according  to  the  statute.  If  it  was  not  a  final 
settlement,  then  the  creditor  may  assign  for 
breach  the  not  making  a  true  and  just  account 
of  the  administration,  and  recover  the  whole 
penalty,  ib. 

1034.  On  a  plea  of  **  no  assets,"  in  an  action 
on  an  executor's  bond,  the  onus  probandi  is  on 
the  plaintiff.  Morgan  v.  Slade,  2  Har.  &  J.  38. 
Wilson  V.  Slade,  ib.  281. 

1035.  In  an  action  upon  an  execntor*s  bond, 
he  cannot  give  in  evidence,  that  he  has  equally 
and  proportionably,  or  nearly  so,  distributed  the 
residue  of  the  personal  estate,  after  payment  of 
debts,  among  the  several  legatees.  Morgan  v. 
Slade,  2  Har.  &  J.  38. 

1036.  In  an  action  on  an  administration  bond, 
the  condition  of  which  was  not  in  the  words  of 
the  form  prescribed  by  the  Maryland  act  of 
1798,  c.  101,  sub  c.  3,  §  11,  or  sub  c.  14,  $  6, 
the  defendant  pleaded  general  performance ;  and 
to  the  replication,  which  assigned  for  breach  the 
non-payment  of  an  account  which  the  person 
for  whose  use  the  action  was  brought  had 
against  the  deceased,  the  defendant  demurred 
generally.  The  demurrer  was  overruled.  Ham- 
Uton  V.  State,  3  Har.  &>  J.  503. 

1037.  In  an  action  on  a  bond  of  A,  as  adminis- 
trator de  bonis  non  of  B,  the  plaintiff  replied  to 
the  defendant's  plea,  that  there  remained  in  the 
hands  of  A  property  to  a  certain  amount,  clear 
personal  estate,  afler  payment  of  debts,  due  and 
payable  to  C,  the  daughter  of  B.  The  defendant 
rejoined,  that  D,  the  former  executor,  did  as  the 
guardian  of  C  receive,  and  as  executor  of  B  did 
pay  and  satisfy  to  himself,  as  guardian  of  C,  the 
said  sum.  A  demurrer  thereto  was  ruled  bad. 
Downes  v.  State,  3  Har.  &>  J.  239. 

1038.  In  an  action  on  an  administration  bond, 
executed  by  an  administrator  de  bonis  lum, 
brought  to  recover  a  legacy,  the  defendant  re- 
joined, that  the  writ  issued  before  the  expiration 
of  12  months  from  4he  date  of  her  letters  of  ad- 
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iDinwIration.      A  demurrer  thereto  was  ruled 
good.     Mann  v.  TTkomas^  3  Har.  A  J.  237. 

1039.  A  bequeathed  a  legacy  to  B,  by  her 
will  in  1775,  to  be  paid  to  her  on  the  day  of  her 
mairiage,  and  made  C  her  executor  and  residua- 
ry legatee.  C  returned  an  inventory  in  1776, 
and  settled  an  account,  leaving  a  balance  due 
the  estate.  After  his  death,  administration  de 
bonis  twn  was  granted  to  D,  who  neither  re- 
turned any  inventory,  nor  settled  any  account, 
though  it  was  proved  that  sundry  negro  slaves, 
included  in  the  inventory  returned  by  C,  after 
his  death  came  to  the  hands  of  D.  In  an  action 
against  D,  on  her  bond,  to  recover  the  legacy 
bequeathed  to  B,  it  was  held,  that  the  above 
facts  were  sufficient  to  support  an  issue  joined, 
by  the  plaintiff,  to  the  rejoinder  of  no  assets. 
ib. 

1040.  In  an  action  on  an  administration  bond, 
executed  on  the  estate  of  G.  W.,  the  defendant 
pleaded  general  performance,  and  the  plaintiff 
replied  non-performance,  setting  forth  the  death 
of  G.  W.,  otherwise  called  A.  W.,  intestate,  the 
granting  administration,  &c.,  describing  the  de- 
ceased uiroughout  as  G.  W.,  otherwise  called 
A.  W.  The  defendant  rejoined,  that  G.  W.  was 
not  called,  or  known  by  the  name  of  A.  W. 
The  inventory  returned  bv  the  administrators 
was  on  the  estate  of  A.  W.  Evidence  was  of- 
fered that  the  name  of  G.  W.  was  inserted  in 
the  bond  bv  the  defendant,  one  of  the  sureties 
therein,  liie  plaintiff  offered  to  prove  that  the 
G.  W.  named  in  the  bond  was  known  by  the 
name  of  A.  W.,  and  that  the  obligors  in  the 
bond  never  were  executors  or  administrators  on 
the  estate  of  any  other  deceased  but  the  one 
named  in  the  bond,  and  that  the  inventory  was 
returned  by  them  as  administrators  of  the  de- 
ceased mentioned  in  the  bond.  He  also  offered 
to  prove,  by  parol  evidence,  that  the  G.  W.  de- 
ceased, mentioned  in  the  bond,  and  the  A.  W. 
mentioned  in  the  inventory,  were  one  and  the 
same  person;  and  offered  to  read  in  evidence 
the  inventory,  stated  to  be  of  the  goods,  &c.,  of 
A.  W.,  and  proved  by  R.  and  T.,  the  administra- 
tors. The  evidence  was  refused  by  the  countv 
court,  but  judgment  was  reversed  on  appeal. 
SiaU  V.  Woottouy  4  Har.  &  J.  21. 

1041.  By  an  order  of  the  orphans*  court  of 
Maryland,  the  executrix  of  A  was  directed  to 
deliver  B,  one  of  her  sureties  in  her  bond,  all  the 
estate  of  the  testator  which  remained  in  her 
hands.  B  entered  into  a  bond  to  the  state,  dated 
in  September,  1797,  reciting  the  order,  condi- 
tioned that  he  should  deliver  the  goods  which 
came  into  bis  possession  ^*  to  such  person  or  per- 
sons as  have  right  to  demand  the  same,  when  he 
shall  be  thereto  legally  required,"  Slc.  In  Septem- 
ber, 1811,  an  action  was  brought  on  such  bond, 
at  the  instance  of  a  creditor  or  the  deceased  in- 
testate, who  pleaded  general  performance,  and 
the  acU  of  limtUtion  of  1729,  c.  24,  and  1715, 
e.  23.  Held,  that  a  creditor  was  not  entitled  to 
have  the  bond  sued.  Tke  State  v.  Wright ,  4  Har. 
A  J.  148.  Held  also,  that  the  bond  was  a  thing 
in  action,  and  not  a  judgment  against  the  execu- 
trix, and  that  the  acts  of  limitation  were  a 
bar.  ib. 

1042.  In  an  action  on  an  administration  bond, 
given  to  the  state  by  the  executor  of  L.,  brought 
in  the  name  of  the  state,  at  the  instance  of  the 
administrator  of  J.,  and  the  six  children,  by  name 
of  G.,  legatees  under  the  will  of  L.,  it  was  ob- 
jected that,  under  the  pleadings  and  issues  in  the 
case,  the  state  could  not  recover,  unless  proof 
was  produced  that  all  the  persons  for  whose 


use  the  suit  was  brought  were  alive  at  the  trial. 
Held,  that  on  the  issues,  the  jury  could  not  find 
that  any  of  those  persons  were  dead,  unless  some 
proof  of  their  death  was  produced  to  them  ; 
and  that,  in  the  absence  of  such  proof,  the 
legal  inference  was,  that  they  were  alive.  Mad- 
dox  V.  State^  4  Har.  &  J.  539.  The  court  refused 
to  direct  the  jury,  that  if  they  should  not  find 
that  G.  left  six  children,  then  they  should  find 
for  the  defendant ;  but  directed  them,  that  if  G. 
left  six  children  at  the  death  of  L.,  the  estate 
must  (under  the  residuary  clause  in  the  will,  be- 
queathing to  J.  and  the  children  of  G.  eertam 
money,  to  be  equally  divided  between  them)  be 
divided  into  seven  parte ;  but  if  G.  left  only  five 
children,  then  into  six  parts,  ib. 

1043.  Under  the  statutes  of  Alabama,  an  action 
cannot  be  maintained  on  the  bond  of  an  execu- 
tor or  administrator,  to  compel  him  to  settle  his 
account,  unless  he  has  been  cited  so  to  do  by  the 
orphans'  court;  nor  to  recover  a  distributive 
share  in  an  estate,  unless  such  share  has  been 
liquidated  by  decree  of  such  court.  Judge  of 
Madison  County  Court  v.  Looney^  2  Stew.  & 
Port.  70. 

1044.  In  New  Hampshire,  in  suits  upon  pro- 
bate bonds,  in  order  to  warrant  an  award  of  exe- 
cution for  the  benefit  of  any  person  interested  in 
the  estate,  it  must  appear  that  the  judge  of  pro- 
bate, upon  an  application  stating  the  claim  of 
such  person  against  the  estate,  lias  ordered  the 
bond  to  be  put  in  suit,  and  that  the  name  of  such 
person,  with  his  place  ofresidence,  and  addition, 
has  been  indorsed  upon  the  original  writ.  The 
nature  of  his  claim  need  not,  however,  be  stated 
in  the  indorsement.  Judge  of  Probate  v.  Tillot- 
Mm,  6  N.  Hamp.  292. 

1045.  In  New  Hampshire,  in  suits  upon  pro- 
bate bonds,  commenced  in  the  court  of  common 
pleas,  any  person,  who  may  have  obtained  an  or- 
der for  the  purpose  from  the  judge  of  probate, 
may  have  his  name  indorsed  upon  the  original 
Writ,  after  the  cause  is  removed  into  the  superior 
court,     ib. 

1046.  In  an  action  on  a  probate  bond,  the 
breach  must  be  directly  and  positively  averred. 
Judge  of  Probate  v.  LoArop,  1  Root.  68. 

1047.  In  an  action  upon  a  probate  bond,  it  is 
not  necessary  to  set  rorth  the  condition  in  the 
declaration.     Woodbridge  v.  Granty  1  Root,  173. 

1048.  In  an  action  of  debt  on  a  probate  bond, 
the  declaration  need  not  aver  that  the  penalty 
has  not  been  paid.     It  is  sufficient  to  demand  the 

Senalty  as  being  due  from  the  defendant,  and  by 
im  unjustly  detained,  and  to  aver  non-perform- 
ance of  the  condition.  Clark  v.  Russelly  2  Day, 
112. 

1049.  In  an  action  on  a  probate  bond,  the  dec 
laration  need  not  aver  for  whose  benefit  the  ac 
tion  is  brought,  ib. 

1050.  An  administrator  having  confessed  a 
judgment,  the  plaintiff  brought  his  action  against 
his  sureties ;  and  it  was  held,  that  he  ought 
first  to  have  sued  out  e,  fieri  facias  on  the  judg- 
ment, and,  if  that  had  been  returned  nulla  bona, 
he  ought  to  have  proceeded  against  the^ adminis- 
trator, and  proved  that  he  haa  wasted  the  assets, 
before  he  could  be  entitled  to  an  action  against 
the  sureties.     Lining  v.  (Hlesj  Const.  Rep.  720. 

1051.  In  an  action  on  a  probate  bond,  the 
plaintiff  assigned,  as  a  breach,  that  certain  arti- 
cles had  been  given  by  will  to  A  and  B,  which 
the  defendant  had  not  distributed,  and  of  which 
he  had  not  rendered  any  account  to  the  court  of 
probate.  The  rejoinder  alleged,  that  the  suit 
was  brought  for  the  sole  use  and  benefit  of  thfl 
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real  estate,  which  by  reaionable  prudence  he 
might  have  saved,  especially  if  he  had  any  in- 
terest  in  the  purchase  made.  The  principal 
administration  being  in  Vermont,  and  the  same 
person  having  ancillary  administoition  in  New 
Hampshire,  where  there  has  been  lone  delay  in 
closing,  shall  be  held  accountable  m  Vermont, 
in  the  first  instance,  for  moneys  he  received  in 
New  Hampshire  before  his  taking  out  adminis- 
tration there,  and  also  after  an  account  of  prop- 
ertv  which  he  had  not  inventoried  there,  nor 
had  rendered  an  account  there  of  the  moneys 
received  therefor.  Eames  v.  The  CredUor$^  fye. 
4  Verm.  256. 

842.  An  executor  is  entitled  to  allowance  for 
what  the  estate  was  holden  to  pay  for  taxes,  he 
having  so  paid  as  to  procure  a  discharge  of  the 
same,  although  after  many  years  it  may  not 
clearly  appear  how  he  paid  the  same.  Hapgood 
V.  Jennison,  2  Verm.  294.  An  executor  is  enti- 
tled to  a  per  centage  for  converting  into  money 
neat  stock,  &c.,  received  by  him  on  notes,  so 
payable ;  and  where  he  kept  no  exact  account  of 
the  cost  and  loss  of  such  collection  and  con- 
version, he  is  entitled  to  a  reasonable  per  cent- 
age.  And  though  there  may  have  been  delay 
in  the  settlement  of  the  estate,  owing  to  laches 
of  the  executor,  he  does  not  thereby  forfeit 
compensation  for  actual  services  and  expendi- 
tures. Heirs  may  elect  to  treat  executors  as 
trustee  of  lands  bought  in  by  him  at  a  sale ;  but 
they  cannot  compel  him  to  account  for  gains,  in 
lots  resold  by  him  without  his  being  also  made 
good  for  the  remaining  lots  proving  of  less 
value  than  he  gave  for  them.  He  should  be  held 
as  trustee  of  the  whole  at  an  average  value. 
Where  the  will  was  first  proved  in  another  state, 
the  probate  court  in  Vermont  will  not  allow 
for  expenditures  not  arising  out  of  property 
situated  within  this  state.  Executor  is  not 
chargeable  with  the  amount  of  lands  bid  off  by 
him,  out  lost  throueh  want  of  title  in  the  testator, 
and  he  should  be  allowed  the  cost  of  supporting 
such  titles.  He  should  not  be  allowed  for  an 
outstanding  claim  in  suit,  and  not  paid  by  him. 
Where  the  estate,  was  of  wild  lands,  the  executor 
was  held,  under  the  circumstances,  to  account 
for  proceeds  at  the  rate  of  six  per  cent,  only ; 
but  it  see n\s  that  if  it  had  been  a  moneyed  estate, 
and  he  had  used  it  for  his  own  profit,  he  would 
be  chargeable  with  compound  interest,  so  as  to 
make  annual  rests  during  the  whole  period  of 
14  years,  ib, 

Xn.     Of  Waste. 

843.  Executors  are  not  liable  at  common  law 
for  waste  committed  by  each  other.  Brazier  v. 
Clark^  5  Pick.  96.  But  it  seems,  if  executors 
enter  into  a  joint  and  several  bond  to  the  judge 
of  probate  for  faithful  administration,  they  are 
jointly  liable  for  all  the  acts  done  by  either 
during  the  continuance  of  the  joint  executor- 
ship, ib. 

844.  Where  an  administrator  after  judgment 
against  him  in  that  capacity,  discovers  new 
debts,  and  thereupon  represents  the  estate  in- 
solvent, and  proceeds  regularly  under  the  com- 
mission, the  return  of  w^la  bona  on  the  execu- 
tion does  not  support  a  suggestion  of  waste. 
Ring  V.  Burton,  5  Greenl.  45. 

845.  Paying  debts  of  inferior  dignity  is  not  a 
devastavit,  if  the  executor  retains  assets  enough 
to  pay  those  of  a  higher  rank.  Braxton  v. 
WinsUno,  4  Call,  308. 

846.  Where  the  heirs  of  one  who  died  intes- 


tate, supposing  that  all  the  debts  had  been  paid 
by  the  administrator,  divided  the  real  estate 
among  them ;  after  which  one  of  them  cut 
wood  and  timber  on  the  lands  to  a  large  amount, 
it  was  held,  in  a  suit  against  the  administrator  on 
his  bond,  brought  by  a  creditor,  tliat  it  did  not 
constitute  waste  in  the  administrator,  and  that 
he  was  not  bound  to  account  for  the  value  of  the 
wood  and  timber  cut,  though  su.ch  estate  ulti- 
mately proved  insolvent,  and  though  the  admin- 
istrator was  one  of  the  heirs,  and  participated  in 
the  division.     Fuller  v.  Young,  1  Fairf.  365. 

847.  No  contract  arises  upon  a  devastavit  that 
will  support  an  action  against  the  executor  per- 
sonally.    Wilson  V.  Long,  12  S.  &  R.  58. 

848.  If  an  administrator  be  guilty  of  neglect 
or  corruption  in  not  opposing  the  admission  of 
illegal  claims  by  the  commissioners  of  an  insolv- 
ent estate,  it  seems  he  will  be  liable  to  a  special 
action  of  the  case  for  waste.  Parsons  v.  MUls^ 
2  Mass.  80. 

849.  If,  by  the  fault  of  the  executor  or  admm- 
istrator  in  not  collecting  personal  estate,  or  in 
not  applymg  it  to  the  payment  of  debts,  lands 
are  taken  from  the  heir  or  devisee,  he  is  liable  to 
the  partv  injured,  in  an  action  of  waste.  Mit' 
ehel  V.  Lunt,  4  Mass.  654. 

850.  No  action  lies  against  an  executor  de  son 
tort  for  waste  in  subjecting  the  real  estate  to  be 
taken  in  execution  by  not  paying  the  debt.  ib. 

851.  It  will  be  waste  not  to  plead  the  special 
statute  bar  of  four  ^ears.  Otherwise,  of  the 
general  statute  of  limitations.  Broton  v.  ^nder- 
son,  13  Mass.  201.  Thompson  v.  Brown,  16  Mass. 
172.  Emerson  v.  Thompson,  ib.  429.  And  see 
Heaih  V.  WeUs,  5  Pick.  140. 

852.  Under  the  Kentucky  sUtute  of  1811,  a 
return  of  nulla  bona  is  not  indispensable  to 
charge  an  administrator  with  a  devastavit.  Jee- 
ter  V.  Durham,  6  J.  J.  Marsh.  228. 

853.  An  administrator  paving  debts  of  an  in- 
ferior degree,  with  notice  of  an  outstanding  de- 
mand of  superior  degree,  is  guilty  of  a  i{«tMWto- 
vit.    Logan  v.  Troutman,  3  A.  K.  Marsh.  66. 

854.  In  an  action  on  a  judgment  against  ad- 
ministrators, suggesting  a  devastavit,  a  judgment 
by  default  admits  the  ^th  of  the  allegations  in 
the  declaration,  and  a  jury  of  inquiry  is  not 
necessary  to  ascertain  the  damages.  Qreatup  v. 
Woodworth,  Breese,  179. 

855.  A  judgment  against  an  executor  or  ad- 
ministrator, in  his  individual,  and  not  in  his  rep- 
resentative capacity,  will  not  support  an  action 
founded  on  a  devastavit.  Van  Horn  v.  Teasdale^ 
4  Halst.  379. 

856.  In  Maryland,  an  action  may  be  main- 
tained, by  a  creditor  of  a  testator,  against  the 
executor  of  his  executor,  suggesting  a  devas- 
tavit, by  the  first  executor,  of  the  goods  of  his 
tesUtor.  Sibley  v.  WiUiams,  3  Gill  Sc  Johns. 
62. 

857.  A  devastavit  fixed  upon  the  administrator 
estops  him  from  pleading  no  assets.     Hobbs  t 
Middieton,  1  J.  J.  Marsh.  176.     But  under  the 
Kentuckv  act  of  1797,  the  sure^  may.  t^. 

858.  The  convicting  an  administrator  ofdeoas 
tavit,  does   not  release   him  from  his  liability 
upon  his  bond.  ib. 

859.  In  an  action  for  a  deva^ami,  the  jury 
should  find  the  amount  of  assets.  Buekner  v. 
Morris,  2  J.  J.  Marsh.  121. 

860.  Action  for  a  devastavit  maybe  maintained 
against  an    administrator  and  securities,  with* 
out  first  fixing  devastavit  on  the  administrator 
Clarkson  v.  Commonwealth,  2  J.  J.  Marsh.  19. 

861.  A  judgment  against  an  executor  by  d» 
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faalt,  and  return  jf  execntion,  nulla  bona^  are 
ocnclttsire  evidence  of  a  devastavit  to  the 
amount  of  the  judgment,  in  an  action  upon  the 
judgment  against  me  executor  individually,  sug- 
gesting a  devastavit;  and  the  executor  cannot 
plead  the  insolvency  of  his  testator's  estate  to  the 
latter  action.  Garrow  v.  Emanuel,  3  Stew.  285. 
662.  In  an  action  against  an  administrator  for 
a  devastavit^  founded  on  a  contract  made  before 
the  Kentucky  statute  of  1621,  the  administrator 
is  liable  for  property  sold  as  assets,  which  would 
be  exempted  by  that  statute.  Branham  v.  Com- 
monwealth, 7  f.  J.  Marsh.  190. 

863.  In  a  suit  for  a  devastavit,  plea  plene  admin- 
islravit,  and  issue  thereupon,  found  for  the  plain- 
tiff, the* verdict  must  show  tiie  amount  of  assets 
wasted  or  unadministered  ;  for  executors  and 
administrators  are  exempt  from  liability  beyond 
that  amount,  by  statute.  Ely  v.  Commonwealth, 
3  Danr.,  137. 

864.  If  an  executor  or  administrator  lets  judg- 
ment go  against  him  by  default,  it  amounts  to  a 
confession  of  assets ;  and  if  he  do  not  pay  the 
execution  or  produce  assets,  he  is  guilty  of  a 
devastavit;  whereby  he  subjects  himself  to  an 
action  of  debt  upon  the  judgment,  to  be  satisfied 
out  of  his  own  goods  and  chattels.  Walker  v. 
KendaU,  Hardin,  404. 

865.  The  act  of  South  Carolina  of  1827,  per- 
mitting executions  to  issue  and  be  enforced 
within  four  years,  does  not  preclude  a  party  from 
bringing  an  action  of  debt  on  judgment  against 
an  executor  suggesting  a  devastavit  within  that 
time.     Pinekney  v.  Singleton,  2  Hill,  343. 

866.  Where  a  decedent's  estate  is  solvent,  (in- 
cluding his  real  estate,)  and  his  administrators 
neglect  to  apply  for  a  sale  of  the  real  estate,  and 
pay  out  all  the  personal  estate  to  one  creditor, 
to  the  exclusion  of  the  rest ;  held,  that  this  is  a 
devastavit,  and  the  judgment  must  be  de  bonis 
testatoris,  notwithstanding  the  plea  of  plene  ad- 
ministravit,  which  is  an  immaterial  plea  in  Ohio. 
Mbott  V.  Cole,  5  Ham.  87. 

867.  An  administrator  cannot  be  sued  for  the 
devastavit  of  his  intestate,  by  an  administrator 
de  bonis  non  of  the  first  intestate.  Anthony  v. 
Jir'C^,3filackf.  86. 

868.  An  administrator,  who  releases  a  claim 
to  which  he  knew  his  intestate  was  entitled,  is 
liable  to  a  devastavit,  though  such  release  was 
executed  in  completion  oi  a  prior  mistake  on 
the  part  of  the  administrator.  People  v.  Pleas, 
2  Johns.  Cas.  376. 


Xlli.   MiseeUaneous. 

869.  An  administrator,  having  agreed  to  take 
a  quantity  of  corn  contracted  for  bvhis  intestate, 
was  held  individually  liable ;  and  the  contract 
was  not  within  the  statute  of  frauds,  although 
not  in  writing.  Harrell  v.  Witherspoon,  3  M'Cord, 
486. 

870.  An  administrator  may  charge  himself  with 
the  debt  of  his  intestate,  by  writing ;  but  no  parol 
promise  is  good,  under  the  statute  of  South  Car- 
olina, for  that  purpose ;  and  a  bare  admission  of 
the  debt  by  him  is  not  sufficient,  as  there  is  no 
privity  of  contract.  Ciples  v.  Alexander,  2  Const. 
Rep.  767. 

871 .  Infancy  is  not  a  defence  to  breach  of  trust 
as  executor.  Loop  v.  Loop,  1  Verm.  181.  See 
Ihfaicct. 

872.  One  of  two  executors  does  not,  by  prac- 
tising a  fraud  in  the  sale  of  his  testator's  estate, 
subject  his  co-executor  to  an  action.     Heath  v. 

mUn,  1  A.  K.  Marsh.  442. 


873.  A  note  made  by  an  administrator,  as  such, 
by  which  he  promises  to  pay,  Slc,  for  value  re- 
ceived by  the  intestate  and  his  heirs,  is  void  for 
want  of  consideration.  Ten  Eyck  v.  Vanderpool, 
8  Johns.  120. 

874.  If  one  of  two  administrators  loans  the 
money  of  the  estate,  he  does  it  upon  his  own  re- 
sponsibility ;  and  an  action  to  recover  it  back 
should  be  brought  in  his  own  name  alone. 
Thornton  v.  Smuey,  Breese,  13. 

875.  If  an  executor  change  the  nature  of  the 
debt,  originally  due  to  the  intestate,  by  a  con- 
tract made  with  himself,  he  must  sue  for  the 
new  debt  in  his  own  name,  and  not  in  his  rep- 
resentative character.  Hdm  v.  Van  Vleet,  1 
Blackf.  342. 

876.  A  and  B,  as  executors,  .submitted  a  dif- 
ference between  them,  as  to  accounts  between 
A  and  B's  testator,  to  the  award  of  C,  and  exe- 
cuted promissory  notes  to  each  other,  signed  as 
individuals,  which  were  delivered  to  the  arbi- 
trator, who  was  to  indorse  his  award.  Th\e  arbi- 
trator indorsed  his  award  on  B's  note,  finding  a 
balance  due  A,  indorsing  a  payment  so  as  to  re- 
duce the  note  to  that  amount,  and  indorsing  the 
other  note  as  fully  satisfied.  In  an  action  against 
B,  on  the  note,  to  recover  the  balance,  it  was 
held,  that  he  was  not  liable  personally,  and  that 
the  plaintiff  must  prove  assets  in  B's  hands. 
Schoonmaker  v.  Hoosa,  -17  Johns.  301. 

877.  Where  the  maker  of  a  note  due  an  estate 
resided  out  of  the  estate,  and  the  executor,  afler 
having  proved  the  will,  indorsed  the  note  over 
to  a  person  in  the  state  where  the  maker  lived, 
who  brought  an  action  on  the  note  against  the 
maker;  it  was  held,  that  the  executor  had  no  in 
terest  in  the  note,  and  could  not  transfer  it  by 
indorsement,  and  that  the  indorsee  could  main- 
tain no  action  upon  it.  Thompson  v.  Wilson,  2 
N.  Hamp.  291. 

878.  A  decree  of  the  ordinary,  regularly  had, 
must  be  conclusive  on  the  administrator,  in  a 
court  of  law,  except  on  appeal.  Chambers  v. 
Patton,  1  Bailey,  130. 

879.  Where  there  is  administration,  in  Ver- 
mont, ancillary  to  that  of  another  state,  the  Ver- 
mont courts  will  settle  the  accounts  for  effects 
received  here ;  and  it  is  discretionary  with  them 
either  to  order  distribution  here  or  to  remit  the 
effects  to  the  principal  administration ;  the  latter, 
though  the  usual  course,  will  not  be  adopted  to 
the  prejudice  of  parties  interested.  Porter  v. 
Heydoek,  6  Verm.  374. 

880.  An  administrator  cannot  charge  in  his 
account  the  expenses  of  the  support  and  educa* 
tion  of  the  infant  heir  of  the  intestate.  Brews' 
ter  V.  Brewster,  8  Mass.  131. 

881.  Executors  and  administrators  are  liable, 
either  as  such  or  personally,  for  the  funeral  ex- 
penses of  the  deceased.  Trueman  v.  TUden,^  N. 
Hamp .  201 .  And  where  an  administrator  ^charged 
the  price  of  a  coffin  in  his  administration  account, 
and  had  it  allowed  to  him  by  the  judge  of  pro- 
bate, this  was  held  to  be  evidence  of  an  admis- 
sion by  him  that  he  was  personally  liable  for  the 
price,  ih. 

882.  A  disposition  of  the  intestate's  slaves  by 
the  administrator,  in  Maryland,  without  order 
of  court,  was  held  valid.  Phippard  v.  Forbes,  4 
Har.  &  M'Hen.  481. 

883.  The  surviving  wife  is  entitled  to  money 
devised  to  her  during  coverture,  and  not  re- 
ceived or  otherwise  disposed  of  by  the  husband 
in  his  lifetime.  MiUer  v.  MiUer,  1  J.  J.  Marsh. 
169.      ' 

884.  The  personal  representative  of  the  bus- 
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real  estate,  which  by  reasonable  prudence  he 
might  have  saved,  especially  if  he  had  any  in- 
terest in  the  purchase  made.  The  principal 
administration  being  in  Vermont,  and  the  same 
person  haying  ancillary  administration  in  New 
Hampshire,  where  there  has  been  lone  delay  in 
closing,  shall  be  held  accountable  m  Vermont, 
in  the  first  instance,  for  moneys  he  received  in 
New  Hampshire  before  bis  taking  out  adminis- 
tration there,  and  also  after  an  account  of  prop- 
erty which  he  had  not  inventoried  there,  nor 
had  rendered  an  account  there  of  the  moneys 
received  therefor.  Eames  v.  The  Crtditora^  i^e. 
4  Verm.  256. 

842.  An  executor  is  entitled  to  allowance  for 
what  the  estate  was  holden  to  pay  for  taxes,  he 
having  so  paid  as  to  procure  a  discharge  of  the 
same,  although  after  many  years  it  may  not 
clearly  appear  how  he  paid  the  same.  Hapgood 
V.  Jennuoiij  2  Verm.  2d4.  An  executor  is  enti- 
tled to  a  per  centage  for  converting  into  money 
neat  stock,  &c.,  received  by  him  on  notes,  so 
payable ;  and  where  he  kept  no  exact  account  of 
the  cost  and  loss  of  such  collection  and  con- 
version, he  is  entitled  to  a  reasonable  per  cent- 
age.  And  though  there  may  have  been  delay 
in  the  settlement  of  the  estate,  owin^  to  laches 
of  the  executor,  he  does  not  thereby  forfeit 
compensation  for  actual  services  and  expendi- 
tures. Heirs  may  elect  to  treat  executors  as 
trustee  of  lands  bought  in  by  him  at  a  sale  ;  but 
they  cannot  compel  mm  to  account  for  gains,  in 
lots  resold  by  him  without  his  being  also  made 
good  for  the  remaining  lots  proving  of  less 
value  than  he  gave  for  them.  He  should  be  held 
as  trustee  of  the  whole  at  an  average  value. 
Where  the  will  was  first  proved  in  another  state, 
the  probate  court  in  Vermont  will  not  allow 
for  expenditures  not  arising  out  of  property 
situated  within  this  state.  Executor  is  not 
chargeable  with  the  amount  of  lands  bid  off  by 
him,  out  lost  through  want  of  title  in  the  testator, 
and  he  should  be  ulowed  the  cost  of  supporting 
such  titles.  He  should  not  be  allowed  for  an 
outstanding  claim  in  suit,  and  not  paid  by  him. 
Where  the  estate,  was  of  wild  lands,  the  executor 
was  held,  under  the  circumstances,  to  account 
for  proceeds  at  the  rate  of  six  per  cent,  only ; 
but  it  seems  that  if  it  had  been  a  moneyed  estate, 
and  he  had  used  it  for  his  own  profit,  he  would 
be  chargeable  with  compound  interest,  so  as  to 
make  annual  rests  during  the  whole  period  of 
14  years,  ib. 

XII.     Of  Waste. 

843.  Executors  are  not  liable  at  common  law 
for  waste  committed  by  each  other.  Brazier  v. 
Clarky  5  Pick.  96.  But  it  seems,  if  executors 
enter  into  a  joint  and  several  bond  to  the  judge 
of  probate  for  faithful  administration,  they  are 
jointly  liable  for  all  the  acts  done  by  either 
during  the  continuance  of  the  joint  executor- 
ship, ib. 

844.  Where  an  administrator  after  judgment 
against  him  in  that  capacity,  discovers  new 
debts,  and  thereupon  represents  the  estate  in- 
solvent, and  proceeds  regularly  under  the  com- 
mission, the  return  of  nuUa  bona  on  the  execu- 
tion does  not  support  a  suggestion  of  waste. 
Ring  V.  Burton,  5  Greenl.  45. 

845.  Paying  debts  of  inferior  dignity  is  not  a 
devastavit,  if  the  executor  retains  assets  enough 
to  pay  those  of  a  higher  rank.  Braxton  v. 
WinsUnc,  4  Call,  308. 

846.  Where  the  heirs  of  one  who  died  intes- 


tate, supposing  that  all  the  debts  had  been  paid 
by  the  administrator,  divided  the  real  estate 
among  them ;  after  which  one  of  them  cut 
wood  and  timber  on  the  lands  to  a  large  amount, 
it  was  held,  in  a  suit  against  the  administrator  on 
his  bond,  brought  by  a  creditor,  that  it  did  not 
constitute  waste  in  the  administrator,  and  that 
he  was  not  bound  to  account  for  the  vaiue  of  the 
wood  and  timber  cut,  though  su.ch  estate  ulti- 
mately proved  insolvent,  and  though  the  admin- 
istrator was  one  of  the  heirs,  and  participated  in 
the  division.     Fuller  v.  Young,  1  Fairf.  365. 

847.  No  contract  arises  upon  a  devastavit  that 
will  support  an  action  against  the  executor  per- 
sonally.    Wilson  V.  Long,  12  S.  &  R.  58. 

848.  If  an  administrator  be  guilty  of  neglect 
or  corruption  in  not  opposing  the  admission  of 
illegal  claims  by  the  commissioners  of  an  insolv- 
ent estate,  it  seems  he  will  be  liable  to  a  special 
action  of  the  case  for  waste.  Parsons  v.  Mills, 
2  Mass.  80. 

849.  If,  by  the  fault  of  the  executor  or  admm- 
istrator  in  not  collecting  personal  estate,  or  in 
not  applymg  it  to  the  payment  of  debts,  lands 
are  taken  from  the  heir  or  devisee,  he  is  liable  to 
the  partv  injured,  in  an  action  of  waste.  Mil' 
ehel  V.  LutU,  4  Mass.  654. 

850.  No  action  lies  against  an  executor  de  sou 
tort  for  waste  in  subjecting  the  real  estate  to  be 
taken  in  execution  by  not  paying  the  debt.  ib. 

851.  It  will  be  waste  not  to  plead  the  special 
statute  bar  of  four  ^ears.  Otherwise,  of  the 
general  statute  of  limitations.  Brown  v.  Ander- 
son, 13  Mass.  201.  Thompson  v.  Brown,  16  Mass. 
172.  Emerson  v.  Thompson,  ib.  429.  And  see 
Heath  V.  WeUs,  5  Pick.  140. 

852.  Under  the  Kentucky  sUtute  of  1811,  a 
return  of  nulla  bona  is  not  indispensable  to 
charge  an  administrator  with  a  devastavit.  Jee- 
ter  V.  Durham,  6  J.  J.  Marsh.  228. 

853.  An  administrator  paving  debts  of  an  in- 
ferior degree,  with  notice  of'^an  outstanding  de- 
mand  of  superior  degree,  is  guilty  of  a  deiMutO" 
vit.     Logan  v.  Trouiman,  3  A.  K.  Marsh.  66. 

854.  In  an  action  on  a  judgment  a^^inst  ad- 
ministrators, suggesting  a  devastavit,  a  judgment 
by  default  admits  the  truth  of  the  allegations  in 
the  declaration,  and  a  jury  of  inquiry  is  not 
necessary  to  ascertain  the  damages.  Cfreenup  v. 
Woodworth,  Breese,  179. 

855.  A  judgment  against  an  executor  or  ad- 
ministrator, in  bis  individual,  and  not  in  his  rep- 
resentative capacity,  will  not  support  an  action 
founded  on  a  devastavit.  Van  Horn  v.  TeasdAle^ 
4  Halst.  379. 

856.  In  Maryland,  an  action  may  be  main- 
tained, by  a  creditor  of  a  testator,  against  the 
executor  of  his  executor,  suggesting  a  detas^ 
tofvit,  by  the  first  executor,  of  the  goods  of  his 
testator.  Sihley  v.  Williams,  3  Gill  &,  Johns. 
62. 

857.  A  devastavit  fixed  upon  the  administrator 
estops  him  from  pleading  no  assets.     Hohhs  t 
Middleton,  1  J.  J.  Marsh.  176.    But  under  the 
Kentucky  act  of  1797,  the  surety  may.  ib. 

858.  The  convicting  an  administrator  ofdevas 
tavit,  does  not  release   him   from  his  liability 
upon  his  bond.  t&. 

859.  In  an  action  for  a  devastavit,  the  jury 
should  find  the  amount  of  assets.  Buekner  v. 
Morris,  2  J.  J.  Marsh.  121. 

860.  Action  for  a  devastavit  maybe  maintained 
against  an    administrator  and  securities,  with> 
out  first  fixing  devastavit  on  the  administrator 
Clarkson  v.  Commonwealth,  2  J.  J.  Marsh.  19. 

861.  A  judgment  against  an  executor  by  d» 
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fault,  and  return  jf  execntion,  nulla  bona^  are 
ocncliuire  evidence  of  a  devastavit  to  the 
amount  of  the  judgment,  in  an  action  upon  the 
judgment  against  the  executor  individually,  sug- 
gesting a  devastamt;  and  the  executor  cannot 
plead  the  insolvency  of  his  testator's  estate  to  the 
latter  action.     Garrow  v.  Emanud^  3  Stew.  285. 

862.  in  an  action  against  an  administrator  for 
a  devastavit,  founded  on  a  contract  made  before 
the  Kentucky  statute  of  1821,  the  administrator 
is  liable  for  property  sold  as  assets,  which  would 
be  exempted  by  that  statute.  Brankam  v.  Com^ 
mowweaUh,  7  J.  J.  Marsh.  190. 

863.  In  a  suit  for  a  devastavit,  plea  vZenc  admin^ 
istravity  and  issue  thereupon,  found  for  the  plain- 
tiff, the-verdict  must  show  the  amount  of  assets 
wasted  or  unadministered  ;  for  executors  and 
administrators  are  exempt  from  liability  beyond 
that  amount,  by  statute.  Ely  v.  Commonwealth, 
3  Danr^  137. 

864.  If  an  executor  or  administrator  lets  judg- 
ment  go  against  him  by  default,  it  amounts  to  a 
confession  of  assets ;  and  if  he  do  not  pay  the 
execution  or  produce  assets,  he  is  guilty  of  a 
devastavit;  whereby  he  subjects  himself  to  an 
action  of  debt  upon  the  judgment,  to  be  satisfied 
out  of  his  own  goods  and  chattels.  Walker  v. 
KendaU,  Hardin,  404. 

865.  The  act  of  South  Carolina  of  1827,  per- 
mitting executions  to  issue  and  be  enforced 
within  four  years,  does  not  preclude  a  party  from 
bringing  an  action  of  debt  on  judgment  against 
an  executor  suggesting  a  devastavit  within  that 
time.    Pinekney  v.  Singleton,  2  Hill,  343. 

866.  Where  a  decedent's  estate  is  solvent,  (in- 
cluding his  real  estate,)  and  his  administrators 
neglect  to  apply  for  a  sale  of  the  real  estate,  and 
pay  out  all  the  personal  estate  to  one  creditor, 
to  the  exclusion  of  the  rest ;  held,  that  this  is  a 
devastavit,  and  the  judgment  must  be  de  bonis 
testatOTis,  notwithstanding  the  plea  of  plene  ad- 
ministravit,  which  is  an  immaterial  plea  in  Ohio. 
MboU  V.  Cole,  5  Ham.  87. 

867.  An  administrator  cannot  be  sued  for  the 
devastavit  of  his  intestate,  by  an  administrator 
de  bonis  nan  of  the  first  intestate.  Anthony  v. 
Jir'atU,3filackf.  86. 

868.  An  administrator,  who  releases  a  claim 
to  which  he  knew  his  intestate  was  entitled,  is 
liable  to  a  devastavit,  though  such  release  was 
executed  in  completion  or  a  prior  mistake  on 
the  part  of  the  administrator.  People  v.  Pleas, 
2  Johns.  Cas.  376. 


Xlli.   Miscellaneous. 

869.  An  administrator,  having  agreed  to  take 
a  quantity  of  corn  contracted  for  bv  his  intestate, 
was  held  individually  liable ;  and  the  contract 
was  not  within  the  statute  of  frauds,  although 
not  in  writing.  Harrdl  v.  Witherspoon,  3  M'Cord, 
486. 

870.  An  administrator  may  charge  himself  with 
the  debt  of  his  intestate,  by  writing ;  but  no  parol 
promise  is  good,  under  the  statute  of  South  Car- 
olina, for  that  purpose ;  and  a  bare  admission  of 
the  debt  by  him  is  not  sufficient,  as  there  is  no 
privity  of  contract.  Ciples  v.  Alexander,  2  Const. 
Rep.  767. 

871.  Infancy  is  not  a  defence  to  breach  of  trust 
as  executor.     Loop  v.  Loop,  1  Verm.  181.    See 

llTFAHCT. 

872.  One  of  two  executors  does  not,  by  prac- 
tising a  fraud  in  the  sale  of  his  testator's  estate, 
subject  his  co-executor  to  an  action.  Heath  v. 
iUin^  1  A.  K.  Marsh.  442. 


873.  A  note  made  by  an  administrator,  as  such, 
by  which  he  promises  to  pay,  d&c,  for  value  re- 
ceived by  the  intestate  and  his  heirs,  is  void  for 
want  of  consideration.  Ten  Eyck  v.  Vanderpool, 
8  Johns.  120. 

874.  If  one  of  two  administrators  loans  the 
money  of  the  estate,  he  does  it  upon  his  own  re- 
sponsibility ;  and  an  action  to  recover  it  back 
should  be  brought  in  his  own  name  alone. 
Thornton  v.  Smiley,  Breese,  13. 

875.  If  an  executor  change  the  nature  of  the 
debt,  originally  due  to  the  intestate,  by  a  con- 
tract made  with  himself,  he  must  sue  for  the 
new  debt  in  his  own  name,  and  not  in  his  rep- 
resentative character.  Hdm  v.  Van  Vleet,  1 
Blackf.  342. 

876.  A  and  B,  as  executors,  .submitted  a  dif- 
ference between  them,  as  to  accounts  between 
A  and  B's  testator,  to  the  award  of  C,  and  exe- 
cuted promissory  notes  to  each  other,  signed  as 
individuals,  which  were  delivered  to  the  arbi- 
trator, who  was  to  indorse  his  award.  Thb  arbi- 
trator indorsed  his  award  on  B's  note,  finding  a 
balance  due  A,  indorsing  a  payment  so  as  to  re- 
duce the  note  to  that  amount,  and  indorsing  the 
other  note  as  fully  satisfied.  In  an  action  against 
B,  on  the  note,  to  recover  the  balance,  it  was 
held,  that  he  was  not  liable  personally,  and  that 
the  plaintiff  must  prove  assets  in  B's  hands. 
Schoonmaker  v.  Roosa,  -17  Johns.  301. 

877.  Where  the  maker  of  a  note  due  an  estate 
resided  out  of  the  estate,  and  the  executor,  afler 
having  proved  the  will,  indorsed  the  note  over 
to  a  person  in  the  state  where  the  maker  lived, 
who  brought  an  action  on  the  note  against  the 
maker;  it  was  held,  that  the  executor  had  no  in 
terest  in  the  note,  and  could  not  transfer  it  by 
indorsement,  and  that  the  indorsee  could  main- 
tain no  action  upon  it.  Thompson  v.  Wilson,  2 
N.  Hamp.  291. 

878.  A  decree  of  the  ordinary,  regularly  had, 
must  be  conclusive  on  the  administrator,  in  a 
court  of  law,  except  on  appeal.  Chambers  v. 
Patton,  1  Bailey,  130. 

879.  Where  there  is  administration,  in  Ver- 
mont, ancillary  to  that  of  another  state,  the  Ver- 
mont courts  will  settle  the  accounts  for  effects 
received  here ;  and  it  is  discretionary  with  them 
either  to  order  distribution  here  or  to  remit  the 
effects  to  the  principal  administration  ;  the  latter, 
though  the  usual  course,  will  not  be  adopted  to 
the  prejudice  of  parties  interested.  Porter  v. 
Heydoek,  6  Verm.  374. 

&0.  An  administrator  cannot  charge  in  his 
account  the  expenses  of  the  support  and  educa- 
tion of  the  infant  heir  of  the  intestate.  Brews- 
ter V.  Brewster,  8  Mass.  131. 

881.  Executors  and  administrators  are  liable, 
either  as  such  or  personally,  for  the  funeral  ex- 
penses of  the  deceased.  Trueman  v.  Tilden,6  N. 
Hamp .  201 .  And  where  an  administrator  charged 
the  price  of  a  coffin  in  his  administration  account, 
and  had  it  allowed  to  him  by  the  judge  of  pro- 
bate, this  was  held  to  be  evidence  of  an  admis- 
sion by  him  that  he  was  personally  liable  for  the 
price,  lb, 

882.  A  disposition  of  the  intestate's  slaves  by 
the  administrator,  in  Maryland,  without  order 
of  court,  was  held  valid.  Phippard  v.  Forbes,  4 
Har.  <&  M'Hen.  481. 

883.  The  surviving  wife  is  entitled  to  money 
devised  to  her  during  coverture,  and  not  re- 
ceived or  otherwise  disposed  of  by  the  husband 
in  his  lifetime.  MiUer  v.  MiUer,  1  J.  J.  Marsh. 
169.      * 

884.  The  personal  representative  of  the  hus- 
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band  is  not  entitled  to  the  personal  property  of 
the  wife  anless  reduced  to  possession  bj  the 
hasband  during  coTerture;  and  his  possession 
as  agent  or  trustee  is  not  sufficient.  Johnson  v. 
Wren,  3  Stew.  172. 

885.  Where  an  heir  received  from  the  admin- 
istrator, also  an  heir,  property,  *'  to  be  accounted 
for  on  a  settlement  of  the  estate,"  held,  that  the 
settlement  contemplated  was  one  which,  by  de- 
termining the  respective  rights  of  the  parties, 
should  show  the  necessity  of  the  restoration. 
Curtis  Y.  Hubbel,  2  Chip.  9. 

886.  A  cognovit  aetionenif  by  an  executor,  is 
an  admission  of  assets.  Den  v.  De  Hart,  1  Halst. 
450. 

887.  An  administrator  can  only  apply  the  as- 
sets in  his  hands  to  the  discharge  or  the  debts 
and  legal  obligations  of  the  estate :  he  may  not 
therefore  pay  demands  for  which  the  intestate 
was  not  liable,  or  appropriate  the  assets  to  the 
widow,  heirs,  or  any  other  person,  however 
nearly  connected,  or  dependent  on  the  estate, 
without  a  decree  of  the  court  of  probate.  Wash' 
hum  V.  Hale,  10  Pick.  429.  Ripley  v.  Sajnpson, 
ib.  371. 

888.  Where  an  estate  was  represented  in  sol. 
vent,  and  the  insolvency  established,  after  the 
recovery  of  judgment,  it  was  held  a  good  bar  to 
a  stire  facias  upon  the  judgment.  Coleman  v. 
HaU,  12  Mass.  570. 

889.  Verbal  promise  of  an  administrator  to  pay 
a  debt  of  his  intestate,  if  certain  arbitrators  agreed, 
or  should  judffe  it  due,  is  void  under  the  statute 
of  frauds  of  Vermont ;  and  this,  though  it  be  in 
consideration  of  the  creditor's  forbeanuff  to  sue 
the  estate,  and  having  lost  his  claim  uiereby. 
Harrington  v.  Rich,  6  Verm.  666. 

890.  Before  the  act  of  South  Carolina,  of  1787, 
giving  power  to  a  majority  of  the  executors 
qualified,  two  of  three  executors  gave  a  deed, 
and  the  title  was  confirmed  by  a  court  of  equity 
against  the  heirs  at  law,  and  it  was  held,  that 
there  was  no  necessity  for  the  third  executor  to 
sign  the  deed  of  confirmation.  M'Knoum  v. 
StockdaU,  1  N.  &  M.  41. 

891 .  A  conveyance,  by  an  executor  with  full 
power  to  convey,  need  not  recite  the  power.  Al- 
lison V.  Kurtz,  2  Watts,  185. 

892.  A  jud^  of  probate  has  authority  to  ex- 
amine an  administrator,  upon  oath,  as  to  any  ob- 
ligation due  from  such  administrator  to  the 
intestate's  estate.     Higbee  v.  Bacon,  7  Pick.  14. 

893.  On  appeal  of  an  administrator  from  pro- 
bate,  on  the  ground  that  his  inventory  includes 
property  not  of  the  deceased,  he  must  show 
clearly  that  it  is  not  assets ;  that  there  is  occasion 
for  doubt  is  not  sufficient.  Briggs's  Appeal^ 
Brayt.103.  '^^ 

894.  A  judge  of  probate  is  a  mere  trustee  of 
an  administration  bond  for  all  the  next  of  kin 
and  creditors ;  and  he  cannot  submit  their  rights 
to  reference  or  arbitration.  Thotnas  v.  Leach,  2 
Mass.  152.  Paine  v.  Ball,  3  Mass.  235.  Skinner 
V.  PhiUips,  4  Mass.  874. 

895.  'The  question  of  interest  must  be  decided 
by  the  court  where  the  deceased  was  domiciled 
Stevens  v.  Gaylord,  11  Mass.  256. 

896.  The  probate  court,  in  adjusting  the  ac- 
count of  an  executor  or  administrator,  is  compe- 
tent, having  satisfactory  evidence  before  it,  to 
require  an  allowance  of  assets  not  inventoried  or 
credited.     Boston  v.  Boylston,  4  Mass.  318. 

897.  In  assigning  an  omission  to  render  an  in- 
ventory or  account,  it  is  necessary  to  aver  that 
some  property  came  into  the  administrator's 
hands.     Walker  v.  HaU,  1  Pick.  20. 


898.  Securities  of  an  executor  or  administrator, 
having  once  obtained  counter  security,  may  de- 
mand additional  security,  if  necessary ;  and  the 
counter  security  may  also  demand  counter  secu- 
rity of  the  executor  or  administrator.  Caldwell 
V.  Hedges,  2  J.  J.  Marsh.  485. 

899.  A  summons,  on  application  of  a  security 
of  administrator,  to  show  cause  why  counter  se- 
curity shall  not  be  ffiven,  is  not  required  to  be 
^ecuted  ten  days  before  the  county  court. 
Horseley  v.  Hopkins,  2  J.  J.  Marsh.  53.  An  or- 
der that,  unless  counter  security  be  given,  the 
administrator  will  be  superseded,  is  only  interlo- 
cutory, and  decides  nothing,  ib.  Gray  v  Grun' 
dy,  2  J.  J.  Marsh.  133.  A  continuance  until  the 
next  term  is  all  that  ought  to  be  granted,  ib. 
No  appeal  lies  from  such  order,  ib, 

900.  In  Maryland,  it  is  held  incompetent,  where 
letters  of  administration  have  been  granted,  for 
a  court  of  law,  in  which  a  suit  may  be  instituted 
by  the  administrator,  to  go  into  an  inquiry 
whether  administration  is  rightfullv  tranted  or 
not.    Rahorg  v.  Hammond,  2  liar.  /L  Qill,  42. 

901.  The  county  court  has  power  to  remove 
an  administrator  for  failure  to  me  counter  secu- 
rity.    Davenport  v.  Irvine,  4  J.  J.  Marsh.  60. 

902.  An  administrator  may  retain  any  property 
of  his  intestate,  and  pay  the  i4>praised  value. 
Miller  v.  Tojoles,  4  J.  i.  Marsh.  S^. 

903.  The  amount,  ascertained  on  a  settlement 
with  the  countv  court  to  have  been  due  by  the 
administrator,  is  no  criterion  of  the  assets  which 
have  come  to  the  hands  of  the  administrator  de 
bonis  rum.  Saffran  v.  Kennedy,  7  J.  J.  Marsh. 
188. 

904.  Where  the  balance  due  on  an  account 
passed  by  A,  as  executrix  of  B,  was  £277,  and  the 
amount  of  the  inventory  returned  by  C,  as  ad- 
ministrator de  bonis  non,  was  £214,  the  court 
refused  to  direct  the  jury  that  the  difference 
between  the  two  sums  was  to  be  taken  as  part 
payment  to  A  of  her  one  third  share  of  the  per- 
sonal estate  bequeathed  to  her  by  B.  Donnes  v. 
State,  ^  Har.  &J.  239. 

905.  An  administrator  is  allowed  to  retain  a 
fund  in  his  hands,  if  exposed  to  a  suit  for  a  de- 
vastavit,  on  the  principle  of  quia  timet.  Sims  v. 
Chew,  15  S.  &  R.  197. 

906.  By  giving  a  receipt,  acknowledging  pay- 
ment of  a  legacy,  '*  when  paid,"  the  legatee  does 
not  discharge  the  estate  from  the  legacy.  J!>icr- 
ling  V.  J^eigh,  15  S.  &  R.  114. 

^7.  A  conveyance  of  land  to  the  executor,  by 
the  husband,  at  its  fair  value,  was  held  to  be 
equivalent  to  a  payment  of  the  same  amount  in 
money.  Jfewburyport  Bank  v.  Stone,  13  Pick.  420. 

908.  A  payment  to  the  executor,  by  the  hus- 
band, before  the  lapse  of  six  months  after  the 
wife's  death,  is  valid  against  creditors  of  the 
husband  whose  demands  were  due  before  such 
paymefit.  ib.  421. 

909.  Where  a  debt  to  a  testator  was  secured 
by  a  mortgage  on  Isnd,  and  the  administrator, 
with  the  will  annexed,  took  a  conveyance  to 
himself  of  the  equity  of  redemption,  and  settled 
an  administration  account,  charging  himself  with 
the  amount  of  the  debt,  it  was  held,  that  until  the 
decree  of  the  probate  court,  allowing  the  ae- 
count,  was  reversed,  the  administrator  could  not 
aver,  as  against  legatees,  that  the  debt  had  not 
been  paicT  in  money,  and  that  the  mortgaged 
premises  belonged  to  the  estate  of  the  deceased. 
White  V.  Starr,  13  Pick.  380. 

910.  An  administrator  cannot  compel  a  credit- 
or to  take  the  land  of  the  deceased  upon  exeea* 
tion.     Welles  v.  Faning,  1  Root,  95. 
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911.  Executors  and  administratora  are  not 
Dound  to  enforce  doubtful  claims  at  the  expense 
of  the  estate.  If  the  heirs,  however,  will  give 
them  an  indemnity  for  costs,  it  is  their  dutj  to 
enforce  such  claims.  Gristoold  v.  Chandler ,  5 
N.  Hamp.  493. 

912.  An  administrator  de  bonis  non  cannot 
contract  a  debt  to  bind  the  estate  of  his  intestate ; 
or  if  he  does  so,  he  alone  will  be  liable  to  the 
creditor.     M'Beth  t.  Smithy  Const.  Rep.  ^6. 

913.  An  ordinary  is  liable  to  an  action  if  he 
neglect  to  take  an  administration  bond.  And 
although  it  does  not  appear  that  the  damages 
sustained  resulted  from  this  neglect,  the  law 
will  presume  it.  Boggs  v.  Hamilton,  2  Rep. 
Con.  Ct.  382. 

914.  A  testator  having  planted  land  in  which 
he  had  a  life  estate,  the  crop  eoes  to  his  execu- 
tor, without  rent.     Gtoin  v.  Htcks,  1  Bay,  503. 

915.  The  words,  "  bonds  or  other  obligations,** 
in  the  law  of  South  Carolina,  of  1789,  concerning 
executors,  do  not  bring  promissory  notes  under 
the  operation  of  that  statute.  Rippen  v.  Toums- 
end,  1  Bay,  445. 

916.  A  gave  to  B  his  promissory  note,  payable 
when  B  should  arrive  at  the  age  of  21  years.  A 
condition  was  annexed  to  the  note,  that  B  should 
continue  with  A  until  he  should  arrive  at  the 
a^  of  21  years,  and  should  not  leave  him,  or 
his  wife  C,  without  their  consent.  A  died,  and 
C  was  his  executrix,  and  the  court  of  probate 
limited  six  months,  for  the  exhibition  of  claims, 
a^inst  the  estate.  B  continued  with  A  until 
his  death,  and  afterwards  with  C,  until  she  ffave 
him  liberty  to  depart,  and  he  thereupon  left  her. 
Soon  afterwards,  and  within  the  time  of  limita- 
tion, but  before  he  arrived  at  the  age  of  21 
years,  B  exhibited  the  note  to  C,  and  demanded 
payment.  In  an  action  on  such  note,  it  wus  held, 
that  the  claim  became  absolute  when  C  dispensed 
with  the  further  performance  of  the  condition, 
and  that  the  exhibition  made  to  C  was  suffi- 
cient, with  any  subsequent  presentation,  after  B 
became  21  years  of  age ;  but  if  otherwise,  still, 
as  the  executrix  knew  ftom  the  first  exhibition 
the  character  and  amount  of  the  claim,  it  was  not 
necessary  to  be  exhibited  again  after  time  of  pay- 
ment had  arrived,    ib. 

917.  Where  an  executor  sold  the  real  estate 
of  the  testator,  and  purchased  it  himself,  and  the 
heirs  of  the  devisee,  whose  estate  was  insolvent, 
affirmed  the  sale,  and,  in  consequence,  the  pro- 
ceeds and  interest  thereon  were  paid  to  the  ad- 
ministrator of  the  devisee,  it  was  held,  that  the 
proceeds  were  to  be  treated  as  personal  estate 
from  the  time  of  sale,  and  that  the  devisee's 
creditors  were  entitled  as  well  to  the  interest  as 
to  the  principal,  in  preference  to  the  heirs.  Jenr 
nison  v.  Hapgood,  14  Pick.  345. 

918.  The  law  alwavs  presumes  that  a  trustee, 
when  acting  with  reference  to  the  subjeot  of  the 
trust,  acts  in  the  character  of  trustee,  for  the  ben- 
efit of  the  trust  estate,  and  not  for  his  individual 
benefit ;  and  this  rule  is  applicable  to  executors. 
Johnson  V.  BlackmoM,  11  Conn.  342.  Therefore, 
where  an  executor  took  an  assignment  of  a  note 
signed  jointly  by  the  person  of  whose  estate  he 
was  executor,  and  a  third  person,  and  gave  for 
it  another  note  for  the  same  amount,  and  before 
anch  transaction  the  estate  had  been  represented 
insolvent,  and  commissioners  made  their  report 
some  time  after  the  transaction,  allowing  the 
amount  of  the  note  to  the  executor ;  it  was  neld, 
in  an  action  on  the  former  note  against  the  other 
joint  maker,  that  though  the  executor  was  not 
at  that  time  bound  to  pay  the  note,  or  to  do  any 
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thing  with  it,  yet  he  might  legally  and  properly 
pnrcnase  and  receive  it,  as  executor  as  well  as  in 
his  individual  capacity ;  and  that  if  he  acted  solely 
for  the  benefit  of  the  estate,  it  was  to  be  pre- 
sumed that  he  acted  as  executor,  ti. 

•  910.  The  time  limited,  by  an  order  of  the  court 
of  probate,  within  which  the  claims  of  creditors 
are  to  be  exhibited,  is  to  be  computed  from  the 
making  of  the  order,  and  not  from  its  publication. 
Wooden  v.  Cowles^  11  Conn.  292. 

920.  In  an  action  against  an  executor,  under 
the  statute  of  Maine  of  1621,  c.  51,  §  11,  to  re- 
cover the  penalty  there  provided  for  not  filing  a 
will  in  the  probate  office,  it  is  not  competent  for 
the  executor  to  prove  that  the  will  was  revoked, 
this  being  a  question  exclusively  of  probate  ju^ 
risdiction.     Moore  v.  Anit^,  5  Greenl.  490. 

921 .  The  lands  of  a  person  deceased,  of  which 
he  was  disseised  actually,  and  not  colorably,  at 
the  time  of  his  death,  are  not  liable  fbr  the  pay- 
ment of  his  debts.  Thorndike  v.  Barrett,  2 
Greenl.  312. 

922.  The  judge  of  probate  has  power,  by  the 
statute  of  Maine  of  1821,  c.  51,  §  23,  24,  to  call 
before  him,  and  examine  under  oath,  as  well  the 
executor  or  administrator  of  an  estate,  when  sus- 
pected and  charged  by  the  heir  with  embezzle- 
ment of  the  property,  as  any  other  person  en- 
trusted with  property  by  the  executor  or  admin- 
istrator. O'Dee  V.  JT  Crate,  7  Oreenl.  467.  Such 
process  can  only  result  in  a  discovery  of  facts,  to 
serve  as  the  basis  of  ulterior  proceedings,  ib. 
The  lapse  of  30  years,  since  the  transactions  in- 
quired into,  is  no  bar  to  such  examination,  ib. 
And  such  executor  may  be  held  to  answer,  under 
oath,  respecting  the  existence  of  the  will,  his 
appointment  as  executor,  the  nature  and  value 
of  tiie  estate  of  which  liie  testator  died  pos- 
sessed, and  any  facts  relative  to  his  administra- 
tion, and  the  existence  of  any  muniment  touch- 
ing the  estate ;  but  not  respecting  any  convey- 
ance of  real  estate  to  him  in  trust,  by  the  testa* 
tor,  prior  to  his  decease,  ib, 

923.  The  question  whether  a  physician's 
charges  accrued  for  services  renderea  in  the 
last  sickness  of  the  deceased,  within  the  mean 
ing  of  the  statute  of  Maine,  of  1821,  c.  51,  §  25, 
is  to  be  decided  by  the  jury.  Huse  v.  Brown,  8 
Greenl.  167.  And  it  seems  that  the  sickness, 
however  long  its  duration,  which  terminated  in 
the  death  of  the  patient,  is  within  the  meaning 
of  this  statute ;  though  the  same  language,  em- 
ployed in  the  statute  of  Maine,  of  1821,  c.  38, 
§  3,  respecting  nuncupative  wills,  may  require 
a  more  restricted  interpretation,  ib. 

924.  Where  the  personal  estate  of  a  testator, 
bein^  chiefly  neat  stock,  was  suffisred  to  remain 
on  his  ftrm,  as  before  his  death,  in  the  hands  of 
the  residuary  legatee,  with  an  understanding 
that  he  would  pay  the  legacies  to  his  sisters, 
which  would  not  become  due  till  several  years 
afterwards,  but  which  he  neglected  to  pay; 
it  was  holden,  that  the  residuary  legatee  was  only 
the  bailee  of  the  executor,  and  was  answerable 
to  him  in  trover  for  the  goods,  if  they  should  ho 
requisite  in  order  to  pay  the  legacies.  CarUsia 
V.  Burtew,  3  Greenl.  250. 

925.  A  petition  to  the  court,  to  enable  an  ad- 
ministrator to  execute  a  deed,  is  not  an  adver- 
sary proceeding,  nor  is  the  power  thus  obtained 
imperative  on  the  administrator.  Emery  v.  Ger- 
man, 2  Greenl.  93. 

926.  Executors  or  administrators  cannot  vary 
the  rights  of  creditors  in  the  assets  of  their  tes- 
tator.   Provost  V.  MehoUs^  4  Teates,  479. 

927.  It  is  the  duty  of  an  executor  to  prove  the 


41% 


FACTORS. 


credit^  &c.  Dwight  T.  WkUmeVt  15  Pick.  179. 
Etkertdge  v.  Biwuyy  9  Pick.  272.  CUurk  r.  Van 
IfortkuiUk^  1  Pick.  343.  Goodauno  ▼.  TyUr,  7 
Mass.  36. 

7.  The  authority  of  an  agent  to  receive  pay- 
men  t  of  bilb  of  exchange  must  be  proved.  There 
is  no  principle  of  mercantile  law,  to  raise  the  pre- 
sumption of  such  an  agency.  Dixcn  ▼.  HasUtt, 
Const.  Rep.  615. 

8.  A  power  to  renew  notes  payable  at  60  or 
90  days,  inclades  a  power  to  renew  a  note  at 
88  days.  Bank  of  8.  C.  ▼.  Herbert^  4  M'Cord, 
89. 

9.  One  having  often  received  money  from  the 
defendant  for  his  father-in-law,  without  his  dis- 
affirming the  receipts,  but  without  any  express 
authority,  the  jury  may  decide  the  question  of 
his  agency  in  a  subsequent  case.  Campbell  v. 
CkUes,  2  Rep.  Con.  Ct.  251. 

10.  A  factor  is  bound  to  good  faith  and  reason- 
able diligence.  He  cannot  pledge  the  property 
of  his  prmcipal  for  his  own  debts ;  but  he  may 
for  the  duties  accruing  on  the  specific  goods. 
EvanM  V.  Patter,  2  Gallis,   13. 

11.  A  factor  has  no  right  to  pawn  the  goods 
intrusted  to  him.  Kinder  v.  Shaw,  2  Mass.  398. 
Jarvis  v.  Rogers,  15  Mass.  389.  Odiome  v. 
Mazey,  13  Mass.  178. 

12.  No  custom  for  factors  to  pledge  the 
goods  of  their  principals  can  be  pleaded.  Neuy- 
bold  V.  Wright,  4  Rawle,  195. 

13.  Wherever  the  principal  can  trace  his  prop- 
erty, as  distinct  from  that  of  the  factor,  he  can  re- 
cover it,  into  whosesoever  hands  it  may  come. 
Thompson  v.  Perkins,  3  Mason,  232. 

14.  Where  aftctor,  as  payee,  took  a  purehaser's 
note  for  goods  sold,  and  ailerwards  executed  an 
indenture  of  assignment  between  said  purchaser 
and  his  creditors,  and  then  indorsed  the  note  to 
his  consignor ;  in  an  action  by  the  consignor,  as 
indoriiee  of  the  note  against  the  maker,  it  was 
held,  that  parol  evidence  was  inadmissible  to 
show  that  by  the  execution  of  the  indenture  it 
was  not  intended  to  release  the  note ;  and  also 
hold,  that  the  note  was  thus  released.  W,  B. 
Manufaeturinff  Co,  v.  Searle,  15  Pick.  225. 

15.  The  liability  of  the  principal  depends  on 
whether  the  act  of  his  agent  was  done  in  the  ex- 
ercise, and  within  the  limits,  of  the  powers  dele- 
gated; the  profession  on  their  face,  that  an 
agent's  acts  were  in  the  exercise  of  his  agency, 
does  not  give  them  their  validity.  Mechanics  Bank 
V.  Bank  of  Columbia,  5  Wheat.  326. 

16.  A  factor,  employed  by  a  planter  to  sell 
rice,  and  send  back  goods,  cannot  bind  his  prin- 
cipal by  taking  up  ^oods  for  him ;  but  a  subse- 
quent act  of  ratification  of  the  contract  will  bind 
the  principal.    Pourie  v.  Fraser,  2  Bay,  269. 

17.  If  a  factor  should  dispose  of  goods  bona 
fi,de,  which  have  been  consigned  to  him,  although 
the  goods  had  not  come  into  his  hands,  but  the 
bill  of  lading  has  been  actually  transferred  to  the 
vendee,  the  right  of  the  principal  is  defeated. 
But  before  the  authority  to  sell  has  been  exer- 
cised, the  owner  may  countermand  the  consign- 
ment, or  sell  the  goods  while  in  transitu,  Jty- 
berg  V.  Snell,  2  Wash.  C.  C.  403. 

id.  If  a  factor  sell  bona  Jide  the  goods  of  his 
principal  for  a*  valuable  consideration,  by  assign- 
ing over  the  bill  of  lading,  the  sale  is  valid  against 
the  principal.  Not,  however,  if  the  bill  of  Jading 
has  not  been  received  by  the  factor.  Walter  v. 
Ross,  2  Wash.  C.  C.  283. 

19.  Where  A  authorized  a  factor  to  purchase 
goods  on  a  particular  credit,  which  he  did,  it 
was  held,  that  A  was  liable  directly,  to  the  vend- 


er of  the  goods,  for  the  porehase  money.     Ed 
wards  v.  Benham,  2  Stew.  &  Port.  147. 

20.  A  consignee  who  receives  merehandiie 
from  the  supercargo  for  sale,  and  who  knows 
that  the  supercargo  is  the  agent  of  others,  con- 
tracts a  debt  with  such  shipper  for  the  proceeds 
of  his  portion  of  the  cargo,  and  the  supercargo 
has  no  riffht  to  appropriate  the  same  to  the  pay- 
ment of  his  private  debt.  Merrick  v.  Bernard,  1 
Wash.  C.  C.  479. 

21.  In  answer  to  a  letter  from  the  consignees  of 
his  vessel,  stating  that  she  needed  repairs  to  the 
amount  of  $700,  the  owner  wrote  to  them  to  take 
the  draft  of  Uie  captain,  for  the  disbursements,  and 
they  turned  out  to  be  more  than  $2000.  The  cap- 
tain was  held  to  be  the  special  afent  of  the  own- 
er, who  was  bound  to  pay  a  dra!ft  of  his  for  the 
full  amount  of  the  disbursements.  Burquin  v. 
FUnn,  1  M*Co^l,  316. 

22.  A  consignee  or  factor  cannot  pledge  the 
goods  of  his  principal  for  his  own  debt ;  nut  a 
sub-agent  may  .*iave  a  lien  of  the  goods  for  ad- 
vances made  by  him.  Bowie  v.  Jfapier,  1 
M'Cord,  1. 

23.  A  factor  has  no  property  or  interest  in  the 
goods  of  his  principal  beyond  his  commissions, 
and  cannot  conti'ol  the  right  of  the  principal  over 
them.     Walter  v  Ross,  2  Wash.  C.  C.  283. 

24.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debts  ;  if  he  does,  the  prin- 
cipal may,  after  ii  demand  and  refusal,  maintain 
trover  for  them  against  the  pawnee.  Van  Jhn^ 
ringe  v.  Feabody,  1  Mason,  440. 

&.  If  one  have  a  bare  authority,- coupled  with 
a  trust,  he  cannot  act  by  attorney.  Black  v.  £r- 
win.  Harper,  411. 

26.  A  misrei  ital  of  a  power  cf  attorney  does  not 
vitiate  a  deed  made  by  an  attorney ;  it  is  suf- 
ficient if  he  had  authority  to  convey,  and  has 
pursued  it.     Glasgow  v.  Smith,  1  Overt.  144. 

27.  A  deed  by  an  agent  must  be  executed  in 
the  name  of  his  principal.  The  principal  is  not 
bound  by  a  deed  not  so  executed,  although  the 
agent  is  described  as  such  in  the  deed.  Pryor  v. 
Coulter,  1  Bailey,  517. 

28.  Where  one  purehases  property  at  a  sheriff's 
sale,  at  which  the  owner  is  present,  a  verdict  of 
a  jury  is  conclusive  that  he  did  not  pnrehase  as 
the  owner's  agent.  Evans  v.  Rogers,  2  N.  &  M. 
563. 

29.  An  agent  for  collecting  debts  merely,  b 
not  t,  factor,  within  the  13th  section  of  the  Vir- 
ginia statute  of  limitations.  Hopkirk  v.  Bell,  4 
Cranch.  164. 

30.  The  captain  of  a  steamboat,  selling  flour  on 
treight,  will  not  be  considered  a  factor  without 
express  authority,  or  such  as  is  implied  by  the 
usages  of  trade.  Tajdor  v.  Wells,  3  Watts,  65. 
Ravp  V.  Palmer,  3  Watts,  178. 

ol.  An  agent  or  factor  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  any 
lien  he  may  have  upon  the  goods.  Jolly  v. 
Blanchard,  1  Wash.  C.  C.  252.  If  he  retains  the 
whole  because  of  a  lien  for  a  small  sum,  and  any 
loss  follqws  his  breach  of  orders,  he  wiUbe  liable 
for  the  same.    ib. 

32.  An  agent  is  a  competent  witness  to  prove 
the  agency.     Black  v.  Goodman,  1  Bailey,  201. 

33.  In  au  action  against  a  corporation,  upon  a 
promissory  note,  a  note  executed  by  their  agent 
may  be  given  in  evidence,  to  prove  the  declara- 
tion.   Phelps  V.  Livingston,  2  Root,  495. 

34.  In  assumpsit  to  recover  the  price  of  goods 
sold,  the  plaintiff,  to  show  the  sale  and  delivery, 
called  a  witness  who  testified  thrt  he  reeeivad 
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the  goods  of  the  plaintiff  on  the  defendant's  ac- 
count, and  in  pursuance  of  verbal  directions  from 
him ;  but  the  court  held  the  witness  to  be  inad- 
missible, it  appearinff  that  the  witness  was  not 
the  agent  of  the  defendant,  and  that  the  goods 
never  came  to  the  defendant's  use  or  benefit. 
WinsUno  v.  KeUey,  3  Fairf  513. 

35.  Other  evidence  than  the  power  itself  may 
be  ffiven,  to  prove  the  authority  of  an  agent  to 
bind  a  corporation.  Phelps  v.  Ldving8ton,2  Root, 
495. 


II.    LiabUity  of  a  Factor, 

36.  The  consignor  of  goods,  and  not  his  factor, 
is  liable  to  the  carrier  for  their  freight.  Hayward 
V.  MiddUtOHy  I  Rep.  Con.  Ct.  186. 

37.  A  merchant  who  is  in  the  habit  of  insuring 
for  his  correspondent,  and  is  ordered  to  make  in- 
surance, which  he  neglects  or  imperfectly  exe- 
cutes, is  answerable  as  if  he  was  himself  the 
insurer,  and  is  entitled  to  the  premium.  De  Tas- 
tett  V.  CtousiOaty  2  Wash.  C.  C.  132. 

38.  One  may,  at  the  request  of  a  debtor,  act  as 
agent  to  effect  a  compromise  with  a  creditor,  and 
not  make  himself  liable  for  the  balance  of  the 
debt.    Jittaway  v.  James,  Harper,  438. 

39.  A  factor  in  a  foreign  country  will  be  liable 
for  a  rightful  seizure  of  goods  for  breach  by  him 
of  a  revenue  law  in  selling  them,  unless  he  can 
show  special  instructions  to  act  as  he  did,  or  that 
he  could  not  obey  his  instructions  in  any  other 
way,  and  that  his  principal  knew  it.  WeUman 
V.  Jfutting,  3  Mass.  434. 

40.  A  nctor  residing  abroad  may,  it  seems,  be 
sued  here  for  the  proceeds  of  sales,  without  a  pre- 
vious demand.     Clark  v.  Moody,  17  Mass.  145. 

41.  Where  an  agent  has  settled  with  his  prin- 
cipal, by  retaining  his  own  fees  and  costs,  and 
paying  over  the  balance,  he  has  so  closed  his  ac- 
count as  not  to  be  liable  to  repay  money  paid  to 
him  by  mistake.  MowaU  v.  M'Lellan,  1  Wend. 
173. 

42.  Where  an  order  is  given  for  the  purchase 
and  transmission  of  a  cargo,  the  fkctor  has  a  rea- 
sonable time  to  acknowledge  the  receipt  of  the 
order  and  acceptance  of  Uie  commission;  and 
such  reasonable  time  is  a  question  of  fact  for  the 
juiT.     ParkhiUyr,  InUay,  15  Wend.  431. 

43.  If  a  consignee  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  may  reject  it ;  but  he  cannot,  after  accepting 
it,  refuse  a  compliance  with  the  orders  which 
accompanied  it.  Loraine  v.  Cartwright,  3  Wash. 
C  C.  151. 

44.  It  is  as  much  the  duty  of  a  commission 
merchant  to  obey  instructions  with  regard  to  the 
shipping  of  goods,  deposited  with  him  to  be 
shipped,  as  it  is  to  keep  them  safely  while  in 
his  car^.     Rapp  v.  Grayson,  2  Blackf.  130. 

45.  A  broker  is  a  mere  ^go-between,"  and  is 
not  liable  for  a  premium  of  insurance,  unless  he 
acts  under  a  del  credere  commission.  Touro  v. 
Cassin,  1  N.  &  M.  173. 

46.  Every  man  is  liable  upon  his  own  con- 
tracts, unless  he  lets  the  party  with  whom  he 
deals  know  that  he  is  a  mere  agent  for  another. 
Davenport  v.  O'Hear,  2  M'Cord,  198. 

47.  The  payment  of  a  balance  of  account  by 
a  &ctoT  to  his  principal,  after  the  sales  made, 
and  for  the  purpose  of  closing  the  accounts 
between  the  parties,  is  an  assumption  by  the 
factor  of  the  outstanding  debts;  and  if  the 
debtors  afterwards  fail  to  pay,  it  is  the  factor's 
loss*  and  he  cannot  recover  of  the  principal  the 


amount  so  lost.  Oakley  v.  Crenshato,  4  Coigr 
250.  But,  to  throw  this  upon  the  factor,  a  clear 
intention  to  assume  it  should,  in  all  cases,  be 
shown.  Robertson  r.  Livingston,  5  Cow.  473.  An 
agent,  with  orders  positive,  and  such  as  may  be 
executed,  is  liable  if  he  disobey  them,  if  the  loss 
may  have  proceeded  firom  that  cause.  Holmes 
V.  Misroon,  Const.  Rep.  21. 

48.  A  factor  who  is  entitled  to  a  commission 
will  be  answerable  for  not  executing  an  order  to 
insure.     Tkonu  v.  Deas,  4  Johns.  &. 

49.  Where  a  factor  acts  in  pursuance  of  par* 
ticular  instructions,  he  is  bound  to  pursue  them 
strictlv.  Leverick  v.  Meigs,  1  Cow.  648.  And 
if  he  departs  from  them,  and  a  loss  is  occasioned 
thereby,  he  is  responsible,  ib. 

50.  A  factor  may  be  justified,  by  the  orders  of 
a  general  agent,  in  departing  from  the  written 
instructions  of  his  principal,  where,  in  such 
written  instructions,  he  is  also  referred  to  the 
verbal  communications  of  the  agent  on  the  sub- 
ject.    Manella  v.  Barry,  3  Cranch,  415. 

51.  A  factor  is  liable  to  an  action  for  the  pro- 
ceeds of  sales  after  an  account  rendered,  in 
which  he  says  the  balance  is  subject  to  the  or- 
der of  the  principal  without  a  previous  demand, 
unless  there  is  an  understanding  that  he  should 
draw  for  the  balance.  Clark  v.  Moody,  17  Mass. 
145. 

52.  The  sale  of  several  parcels  of  goods  by  a 
fiictor,  belonging  to  several  of  his  principals  re- 
spectively, and  taking  from  the  vendee  one  note 
for  the  whole,  pavable  to  himself,  will  not,  per 
se,  render  him  liable  to  his  principals ;  nor  will 
the  factor's  giving  up  the  note,  and  taking  oth- 
ers, payable  earlier,  or  at  the  same  time,  make 
him  liable,  if  he  still  retain  the  name  of  the 
vendee  as  maker  or  indorser.  Corlies  v.  Cum- 
ming,  6  Cow.  181. 

53.  A  factor  who  has  made  advances  of  goods 
consigned  to  him,  to  an  amount  greater  than  the 
value  of  the  foods,  is  yet  bound  to  obey  the  in- 
structions of  his  principal  as  to  the  time  of  sale  ; 
and  if,  being  instructed  to  sell  immediately,  he 
refuse  the  first  offer,  in  expectation  of  a  more 
favorable  market,  and  afterwards  sell  at  less  than 
the  offer,  he  is  liable  to  the  amount  of  the  first 
ofifer,  though  he  act  in  perfect  food  faith.  BeU 
V.  Palmer,6  Cow.  128.    S.  P.  7  Cow.  456. 

54.  Where  a  commission  merchant  takes  a  bond 
for  a  simple  contract  debt  due  to  him  for  goods 
sold  on  commission,  and  includes  in  the  same  in- 
strument a  debt  due  to  himself,  he  makes  himself 
answerable,  in  an  action  of  indebitatus  assump' 
sit,  to  his  principal  for  the  amount  of  the  goods, 
as  he  has  deprived  him  of  the  means  of  pursuing 
his  claim  against  the  debtor,  by  extinguishing 
the  debt  due  by  simple  contract.  Jackson  v.  So- 
ker,  1  Wash.  C.  C.  394.     S.  C.  1  Wash.  C.  C.  445. 

65.  The  defendant  sent  a  parcel  of  sugars  to 
the  plaintiff  without  orders  to  do  so,  which  sold 
at  a  loss.  When  the  plaintiff  received  notice  of 
the  shipment,  he  expressed  his  regret  that  it  had 
been  made,  but  he  neither  expressly  accepted 
nor  refused  it.  In  four  days  after,  he  refused 
taking  it  on  his  own  account,  and  he  notified 
the  defendant  that  he  would  sell  it  on  his,  the 
defendant's,  account.  Held,  that  the  plaintiff 
had  a  right  to  deliberate  for  a  few  days,  and 
was  not  bound  to  receive  the  shipment  on  his 
own  account  because  he  did  not  reject  it  in  the 
first  instance.  Kingston  v.  Kincaid,  1  Wash.  C. 
C.  454. 

56.  If  the  consignor  inform  his  consignee  or 
factor  that  he  has  made  a  consignment  to  him, 
and  should  anticipate  the  avails  by  drawing  cci^ 
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tain  bills  of  exchange  on  him,  the  factor,  by  ac- 
eeptinff  the  consignment,  becomes  bound  to  pay 
the  bilu ;  and,  in  case  of  non-payment,  is  bound 
to  refund  to  the  drawer  the  damaffes  and  costs 
which  he  mar  have  been  compelled  to  pay,  by 
reason  of  his  bills'  being  protested.  Urqukart  ▼. 
M'lver,  4  Johns.  103. 

57.  A  factor  is  not  only  bound  to  good  faith, 
but  to  reasonable  diligence.  If  he  sell  to  one 
who  is  insolvent,  or  doubtful,  and  the  fact  with 
reasonable  diligence  might  have  been  known,  he 
is  answerable  for  the  Toss.  Such  sale  will  be 
deemed  a  sale  on  account  of  the  factor.  BurriU 
V.  PkiUivs,  1  Gallis,  360. 

58.  W  here  a  factor  receives  cotton  without  spe- 
cific instructions  with  regard  to  the  time  of  sale, 
and  advances  thereon,  and  sells  at  a  profit  of  10 
per  cent,  to  the  consignor,  the  factor  is  not  liable 
in  damages  to  the  consignor  on  a  subsequent  rise 
in  the  market,  though  some  time  after  the  first 
instructions  he  had  received  orders  from  his  con- 
signor not  to  sell,  and  had  replied,  *^  Tour  wishes 
with  regard  to  the  cotton  are  noted.'* — Brawn 
V.  AT  Gron,  J  4  Pet.  479. 

59.  A  &ctor,  with  orders  to  sell  for  cash,  sold 
and  delivered  the  goods,  but,  according  to  usace, 
did  not  send  in  bis  bill  until  the  next  day ;  ue 
purchaser  had  in  the  mean  time  become  sick, 
and  therefore  did  not  pay  it ;  held,  that  the  sale 
was  justifiable,  and  that  ue  factor  was  not  liable 
for  not  reseizing  that  part  of  the  goods  which  re- 
mained unsold  by  the  purchaser,  he  being  in  good 
credit.     Clark  v.  Van  JTarthwick^  1  Pick.  343. 

60.  A  factor,  under  a  general  power,  will  not 
be  responsible  for  losses,  if  he  act  with  reasona- 
ble care  and  prudence,  and  according  to  the  best 
of  his  judgment,  after  proper  inquiry  and  pre- 
cautions. Lecerick  v.  Midgs^  1  Cow.  645.  But 
if  there  is  a  loss,  by  his  giving  credit  on  sales,  or 
making  remittances,  he  is  responsible,  unless  it 
appear  that  he  used  ordinary  diligence  to  ascer- 
tain the  standing  and  solvency  of  the  party  by 
whose  failure  the  loss  was  occasioned,  ib.  He 
is  not,  in  general,  bound,  when  directed  to  remit, 
to  inquire  into  the  responsibilitv  of  the  drawee, 
and  will  not  be  responsible,  if  he  turn  out  to  be 
in  bad  credit,  unless  circumstances  of  suspicion 
appear,  enough  to  put  a  man  of  ordinary  care 
upon  his  guard,  ib.  But  where  a  factor  remitted 
to  his  principal  a  bill,  drawn  by  a  partnership  in 
Savannah  upon  one  of  the  firm,  who  transacted 
business  for  the  firm  in  New  York,  and  both 
drawers  and  drawee  failed  before  the  bill  became 
due,  it  was  held,  that  it  was  not  enough  for  him 
to  prove  that  the  house  in  Savannah  was  in  good 
credit;  he  must  also  show  that  the  partner  in 
New  York,  who  was  drawee  of  the  bill,  was  sol- 
vent and  of  good  credit,  to  escape  liability  for 
negligence,   w. 

Si.  The  liability  of  a  factor  to  his  principal  for 
the  proceeds  of  sales  made  by  him  under  a  del 
credere  commission  is  not  affected  by  the  statute 
of  frauds.     Swan  v.  AsMutA,  7  Pick.  2S0. 

62.  A  factor  under  a  del  credere  commission, 
as  between  himself  and  his  principal,  is  to  be 
considered  as  a  guarantor  of  the  payment  for  the 

goods  sold  by  him.  Leverick  v.  Meigs,  1  Cow. 
45.  He  becomes  absolutely  liable  to  pay,  on 
the  day  the  purchase  money  becomes  due.  ib. 
But  this  guaranty  does  not  extend  to  a  bill  of 
exchange  which,  m  pursuance  of  instructions,  he 
remits  to  his  principal,  ib.  Thus,  where  the 
principal  instructs  his  factor,  who  had  agreed  to 
guarantee  his  sales,  to  remit  a  bill  of  exchange, 
and  the  factor,  with  the  proceeds  of  the  sales, 
purchased  a  bill  and  re^iitted  it,  and  afterwards 


all  the  parties  to  the  bill  failed,  it  was  held,  that 
the  factor  was  not  liable,  under  his  agreement  to 
guarantee  the  sales,  as  a  guarantor  ofthe  bill,  ib, 

63.  Where  a  factor  was  authorized  to  sell  goods 
at  a  limited  price,  and  he  afterwards  sold  them 
below  that  price,  and  sent  an  account  to  his  prin- 
cipal of  the  sales  and  prices,  and  authorized  h:m 
to  draw  for  the  balance  of  account ;  and  the  prin- 
cipal received  the  account  and  drew  for  the  bal- 
ance, and  made  no  objection,  in  h'ls  letters  or 
otherwise,  to  the  conduct  of  the  factor  in  the 
sales,  it  was  held,  that  his  conduct  amounted  to  a 
ratification  of  the  factor's  proceedings.  Riek' 
mond  Man.  Co.  v.  StarkSy  4  Mason,  2S6. 

64.  The  omission  on  the  part  of  a  consignor  to 
answer  a  letter  acknowledging  a  breach  of  orders, 
or  the  omission  to  state  to  the  factor,  in  a  letter 
of  complaint,  that  he  will  be  held  responsible,  is 
not,  per  m,  a  ratification  of  his  conduct ;  but  the 
question  is  open  to  the  jury,  a«  a  matter  of  fact, 
whether  such  ratification  ought,  under  all  the 
circumstances,  to  be  presumed.  Cunningham 
V.  BeU,  5  Mason,  161. 

65.  A  factor  took  from  an  auctioneer,  who  had 
sold  the  goods,  and  who  received  payment  there- 
for, his  private  note  for  the  amount,  but  did  not 
inform  his  principal  thereof;  a  verdict  finding 
that  he  made  himself  liable  for  it,  was  supported 
by  the  court.    Jimory  v.  HamiUon,  17  Mass.  103. 

66.  Generally,  a  factor  not  restrained  by  his 
instructions  may  sell  the  goods  of  his  principal, 
and  take  a  note  for  the  payment  in  his  own 
name,  without  rendering  himself  personally  lia- 
ble to  his  principal,  and  such  note  cannot  be 

f riven  in  evidence  of  his  having  assumed  suck 
labilitv.     GoldtkwaiU  v.  MWharter,  5  Stew,  db 
Port.  284. 

67.  An  agent  took  a  note  in  his  own  name 
for  property  sold  on  account  of  his  principal,  and 
died  insolvent.  An  action  of  trover,  brought 
by  the  principal  for  the  note  against  the  agent's 
administrator,  waa  sustained.  City  CoumI  ▼. 
Duncan,  Const.  Rep.  436. 

68.  If  a  factor  del  credere  sells  goods  of  his 
principal,  and  takes  negotiable  securities  in  pay- 
ment, and  fails  before  they  become  due,  and 
assigns  those  securities  to  his  assignees  in  favor 
of  his  creditors,  and  the  assignees  afterwards 
receive  the  money  when  the  notes  become  due, 
the  principal  may  recover  the  money  from  the 
assignees,  subject  to  a  deduction  ofthe  lien  ofthe 
factor  for  his  commissions  and  charges.  Tkomp' 
son  V.  Perkins,  3  Mason,  232. 

69.  Where  a  factor  takes  one  note  for  the  goods 
of  several  consignors,  and  afterwards  assigns 
the  note  in  trust  to  his  creditors,  each  consignor 
may  recover  his  proportion  of  the  proceeds  from 
the  assignee,  if  it  can  be  distinguished.  Beck- 
wUk  V.  Sibley,  11  Pick.  482. 

70.  A  person  to  whom  goods  were  conveyed 
as  security,  with  power  to  sell,  and  who  sold 
them  on  credit,  and  also  sold  the  notes  taken  for 
payment  at  a  discount,  was  held  liable,  under  the 
trustee  process,  for  the  balance  only.  Hyde  ▼. 
Cross,  4  Mass.  404. 

71.  Where  merchants  inform  their  correspon- 
dent that  there  is  a  balance  hb  due  for  his  goods 
sold  by  them,  he  draws  for  it,  his  bill  is  pro- 
tested, and  he  sues  for  such  balance,  they  may 
show,  in  defence,  that  they  sold  the  goods  on 
credit,  and  never  got  the  pay.  Sneed  v.  Kelly* s 
Exr.  3  Dana,  538. 

72.  Where  a  person  receives  goods  to  sell,  as 
a  commission  merchant,  and,  according  to  the 
course  of  trade,  sells  them  on  credit,  and  takes  a 
note  in  payment,  if  the  vendee  becomes  inscd- 
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vent  before  the  note  falls  dne,  and  nothing  can 
be  recovered  from  him,  the  factor  will  not  be 
liable.     M'Kinstry  v.  PearsaUy  3  Johns.  319. 

73.  A  factor  who  deviates  from  the  orders  of 
his  principal,  as  to  taking  security,  renders  him- 
self liable.     Jfeal  V.  Campbell,  1  Bay,  169. 

74.  If  a  factor  reposes  a  confidence  which 
amounts  to  giving  a  credit  to  a  purchaser,  when 
he  has  been  directed  to  sell  for  cash,  he  does  it 
at  his  own  risk,  and  must  be  answerable  fbr  the 
consequences.  Barkadale  v.  Browny  1  N.  &  M. 
517. 

75.  If  a  consignee  of  goods  sells  them  on 
credit,  according  to  the  usual  course  of  trade 
at  the  place  of  sale,  he  is  not  liable  for  a  loss 
arising  from  the  giving  of  credit.  Shoemaker  v. 
JT  Credits,  1  Bay.  294. 

76.  A  factor,  without  special  instructions  to 
sell  for  cash  alone,  and  not  on  credit,  may  sell  on 
credit  for  the  period  usual  in  the  market ;  and  in 
case  he  sells  on  credit  in  the  usual  manner,  and 
uses  due  diligence  to  ascertain  the  solvency  of 
the  purchaser,  he  will  not  be  responsible,  should 
the  vendee  afterwards  prove  insolvent.  Van 
Alen  V.  Vanderpoolj  6  Johns.  69. 

77.  An  action  may  be  maintained  against  a  fac- 
tor unreasonably  neglecting  to  render  an  account 
of  sales,  without  a  previous  demand.  Langleyy. 
Sturtevanl,  7  Pick.  214.  The  consignor  living  in 
Massachusetts,  and  the  factor  in  Alabama,  the 
omission  to  render  an  account  of  sales  within  two 
years  was  held  to  be  unreasonable  neglect,   ib. 

78.  A  factor  or  consignee,  apprizing  his  prin- 
cipal of  the  sale  of  goods  consigned  to  him,  may 
wait  to  receive  directions  as  to  me  mode  of  remit- 
ting the  net  proceeds,  and  is  not  liable  to  an  ac- 
tioUy  until  a  default  on  his  part  in  remitting  or 
paying  the  proceeds  aceordmg  to  the  orders  of 
his  prmcipal.     Ferris  v.  Paris.,  10  Johns.  285. 

79.  It  is  a  question  of  law  whether  the  holder 
of  a  promissory  note,  who  has  received  goods  from 
the  maker  to  be  sold,  and  the  proceeds  appropri- 
ated to  the  payment  of  the  note,  though  some 
were  not  disposed  of  fbr  nearly  six  years,  when 
their  value  was  greatly  reduced,  is  chargeable 
with  neglect  as  a  &ctor.  Porter  v.  Blood,  5  Pick. 
54. 

80.  Where  a  factor,  to  whom  a  balance  was 
due  from  his  principal,  entered  into  partnership, 
and  the  balance  was  transferred  to  the  partner- 
ship books,  and  the  partnership  continuea  to  deal 
with  the  principal,  rendering  accounts  to  him,  in 
which  such  balance  was  included,  it  was  held, 
that  the  individual  debt  became  merged  in  the 
partnership.    Armshy  v.  Famam,  16  Pick.  318. 

81 .  In  an  action  against  an  agent  to  whom  a 
note  was  given  for  collection,  and  who  without 
authority  and  without  consideration  delivers  it 
up  to  the  maker,  who  is  insolvent,  such  insol- 
vency may  be  given  in  evidence,  in  mitigation  of 
damages.    AruLrews  v.  Pardee,  5  Day.  29. 

82.  Damages  against  an  agent,  for  not  deliver- 
ing over  property  received  by  him,  should  be 
measured  by  the  common  selling  price  of  such 
property.     Cole  v.  Sands,  1  Overt.  106. 

&.  In  assumpsit  against  a  consignee  or  bailiflT 
of  goods  *■'•  to  sell  the  same,  and  render  a  reason- 
able account,"  damages,  for  not  remitting  when 
exchange  was  &vorable,  are  not  allowable.  Pope 
V.  Barret,  1  Mason,  117. 


III.  Liability  of  the  Principal  to  his  Factor, 

84.  A  consigns  a  vessel  to  B,  in  Liverpool,  and 
■ends  him  a  power  of  attorney  to  sell  her,  with 
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directions  to  sell  her  in  England,  but  if  thai 
could  not  be  done,  to  send  her  to  New  York.  To 
secure  himself  for  his  advances  upon  the  vessel, 
B  executed,  under  the  power  from  A,  a  bill  of 
sale  to  C  in  New  York,  and  sent  the  vessel  to 
him,  with  directions  to  reconvey  to  A  on  his 
paying  the  balance  due  to  B,  otherwise  to  sell, 
appropriating  the  proceeds  to  the  satisfaction 
of  that  balance,  and  paying  the  balance,  if  any, 
to  A.  Held,  that  by  the  sale  to  C,  B  had  not 
rendered  the  vessel  his  own,  as  riie  was  in- 
tended as  a  security  to  B,  who  had  a  lien  upon 
her  for  his  advances,  and  that  the  assignment 
to  C  being  merely  for  the  purpose  of  preserv- 
ing the  lien,  and  not  an  absolute  sale,  A  was 
bound  to  accept  the  ship,  and  pay  the  premium 
of  insurance  and  all  the  advances  made  by  B 
for  repairs,  d^c.  Urqvhart  v.  M'Hers,  4  Johns. 
103. 

85.  If  the  principal  direct  his  factor  to  load  a 
vessel  with  goods  of  a  certain  kind,  and  he  loads 
her  with  goods  of  another  description,  the  former 
is  not  bound  to  accept  them,  nor  liable  for  any 
charges  attending  them.  t^. 

86.  Where  a  general  advance  is  made  to  a 
factor  on  a  general  deposit  of  goods  owned  by- 
various  persons,  it  must  be  borne  ratably  by  all. 
J^ewbold  V.  Wright,  4  Rawle,  195. 

87.  A  factor  to  whom  a  general  idiipment  htOi 
been  intrusted  as  security  for  advances,  eommis- 
sions,  and  expenses,  has  a  special  property  only 
in  the  shipment,  and,  subject  to  his  lien  for  thoso 
charges,  the  owner  may  dispose  of  them  as  he 
pleases,  and  the  conveyance  will  carry  the  right. 
The  Ship  Packet,  3  Mason,  334. 

88.  If  a  consignee  of  goods  agree  that  for  ad- 
vances made  **he  will  hold  for  reimbursement 
on  the  amount  and  net  proceeds  of  said  goods 
which  are  only  considered  answerahU  for  said 
amount  advanced,*'  it  is  a  waiver  of  any  personal 
claim  against  the  owner  for  reimbursement. 
Peisch  V.  Dickson,  1  Mason,  9. 

89.  A  factor  has,  by  the  general  law,  the  per- 
sonal security  of  the  owner,  as  well  as  a  lien  on 
the  goods,  for  his  advances ;  but  by  contract  he 
may  waive  the  right  to  a  personal  responsibility. 
ib. 

90.  A  factor  is  not  restricted  to  recover  for 
advances  to  the  fund  deposited  with  him.     Ad- 
vances are  made  by  him  on  the  joint  credit  of  the 
fund  and  the  person.     BurrUl  V.  PkUiips,  1  Gal 
lis.  360. 

91.  A  factor  advancing  money,  and  having 
goods  in  his  hands,  is  not  confinea  in  his  remedy 
ror  advances  to  the  mere  fund  deposited,  but 

gives  a  joint  credit  to  the  fund  and  the  person  of 
is  principal.  But  resort  must  be  first  had  to  the 
fVind,  if  it  can  be  made  available.  Corliss  v. 
Cumming,  6  Cow.  181. 


IV.    Commission  and  Lien  of  a  Factor, 

92.  Whether  a  factor  is  entitled  to  commis- 
sions on  a  sale  on  credit,  where  the  purchaser 
fkils,  depends  on  usage.  Clark  v.  Moody,  17 
Mass.  145. 

93.  A  del  credere  commission  is  not  demandable 
when  the  sale*  is  made  on  credit,  but  is  neverthe- 
less paid  for  in  cash,  in  consideration  of  a  deduc- 
tion of  a  certain  per  centage.  Kingston  v.  WU^ 
son,  4  Wash.  C.  C.  310. 

94.  A  factor  who  advances  funds,  in  anticipa^ 
tion  of  produce  to  be  forwarded,  is  entitled  to 
interest  in  South  Carolina,  but  not  to  commis- 
sions on  such  advances.    He  is  myt  liri>le,  until 
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tfier  demand  for  interest  on  the  balances  which 
maj  at  any  time  be  in  his  hands.  CheeMeborough 
y.  Hunter,  1  Hill.  S.  C.  400. 

95.  Factors  have  liens  upon  the  goods  of  their 
principals  for  charges  incident  to  them  for  a  gen- 
eral balance  due  them  as  factors,  and  also  for 
outstanding  debts,  for  which  they  are  only  secu- 
rity.    Jar  Jan  y.  James,  5  Ham.  88. 

96.  To  constitute  a  lien  bj  a  factor  for  his  bal- 
ance, possession  of  the  goods  bj  him,  and  a  right 
in  the  principal  to  the  property  on  which  the 
lien  is  to  operate,  are  necessary.  Ryberg'  v.  Snell, 
2  Wash.  C.  C.  403. 

97.  Although  a  factor  cannot  pledge  the  goods 
of  his  principal  as  his  own,  yet  he  may  delirer 
them  to  a  third  person  as  security,  with  notice 
of  his  lien,  and  as  his  agent  to  keep  the  posses- 
sion for  him,  in  order  to  preserve  that  lien.  Ur- 
quhart  v.  M^Iver,  4  Johns.  103. 

98.  Where  a  factor  has  no  lien  on  the  proceeds, 
the  principal  may  order  the  purchaser  to  pay  to 
him  only.  Kelly  ▼.  Munson,  7  Mass.  319.  Kinder 
T.  Skaw^  2  Mass.  396,  400. 


FALSE  IMPRISONMENT. 

1.  To  constitute  duress  by  imprisonment,  the 
original  restraint  or  detention  of  the  person  must 
have  been  unlawful,  or  there  must  have  been  an 
abuse  of  legal  process.  Crowell  v.  GUason,  1 
Fairf.  325. 

2.  Mere  delivezr  up  of  an  execution  to  a  joint 
debtor  in  token  of  its  discharge,  though  without 
writing  of  record  or  otherwise,  will  make  him  li- 
able in  trespass  for  false  imprisonment  for  suing 
out  a  second  execution  and  arresting  his  joint 
debtor  thereon ;  and  so  of  a  stranger  acting  with 
him  if  knowing  of  such  di8ch'ir<re.  Pierson  v. 
Gale,  8  Verm.  509.  See  Action  oh  the  case, 
2,  4,  9. 

3.  Where  a  warrant,  which  was  alleged  to  be 
illegal,  was  placed  in  the  hands  of  an  officer  at 
the  instance  of  the  party  against  whom  it  issued, 
in  order  that  he  might  be  arrested,  it  seems  that 
this  is  no  imprisonment  to  sustain  an  action,  in 
S.  Carolina.  Edmonson  v.  Frean,  2  Hill,  S.  C. 
410. 

4.  If  one  privileged  from  arrest  be  imprisoned 
on  an  execution  in  the  life  of  it,  and  according  to 
its  precept,  and  this  was  done  at  the  request 
of  the  creditor  or  his  attorney  by  a  proper  officer, 
such  execution,  though  ever  so  erroneous,  if  not 
absolutely  void,  will  justify  the  creditor  or  his 
attorney  in  an  action  for  fiilse  imprisonment. 
fVood  V.  Kinsman,  5  Verm.  588. 

5.  A  person  being  imprisoned  by  virtue  of  a 
mittimus  issued  by  a  justice  of  the  peace,  which 
did  not  show  the  cause  of  commitment,  brought 
an  action  of  trespass  against  the  justice,  the  con- 
stable who  executed  the  mittimus,  and  the  per- 
sons who  assisted  the  constable.  Held,  that  the 
mittimus  was  no  justification.  Hawkins  v.  John- 
son, 3  Blackf.  46. 

6.  In  an  action  for  false  imprisonment,  in  New 
York,  for  an  arrest  on  a  ca.  sa.,  set  aside  as  irregu- 
larly sued  out  previous  to  the  issuing  of  9,fi.fa. 
in  a  bailable  action,  it  was  held,  that  the  plaintiff 
was  not  bound  to  show,  that  notice  of  bail  in  such 
action  had  been  regularly  given.  Chapman  v. 
Dyett,  11  Wend.  31.  It  was  held  no  defence  to 
such  action,  that  the  plaintiff  had  assigned  his  in- 
terest in  the  same  io  a  third  person.  %b. 

7.  False  imprisonment  will  lie  against  an  offi- 
cer and  the  complainant,  who  combine  to  extort 


money  from  a  party  accused,  though  the  party  is 
in  the  custody  of  the  officer.  HoUey  v.  JIftz,  2 
Wend.  350. 

8.  Where  an  offender,  arrested  under  a  war- 
rant indorsed  in  pursuance  of  1  New  York  R.  L 
149,  was  taken  into  the  county  where  the  magis- 
trate who  issued  the  warrant  resided,  not  being 
in  the  county  where  the  offence  was  committed, 
it  was  held  that  an  action  for  false  imprisonment 
was  properly  brought.  Green  v.  Rumsey,  2 
Wend.  611. 

9.  A  justice  of  the  peace  is  not  liable,  in  an  action 
for  false  imprisonment,  for  issuing  a  warrant 
without  oath  against  a  freeholder,  where  it  is  not 
shown  that  he  acted  mala  fide.  Rogers  v.  Mml- 
liner,  6  Wend.  597. 

10.  False  imprisonment  will  not  lie  against  a 
plaintiff  who  insists  in  a  justice's  court  that  he  is 
entitled  to  a  general  judgment  against  a  defend- 
ant, notwithstanding  an  msolvent  discharge,  and 
obtains  such  judgment  and  an  execution  on  which 
the  defendant  is  arrested.  Broton  v.  Crowl,  5 
Wend.  298. 

11.  A  misnomer  in  the  warrant  of  the  per- 
son arrested,  subjects  the  actors  to  an  action 
for  false  imprisonment.  Scott  v.  Ely,  4  Wend. 
555. 

12.  A  warrant  under  which  a  false  imprison 
ment  takes  place,  produced  on  the  trial  by  a 
plaintiff,  is  evidence  of  the  facts  contained  in  it, 
until  gainsaid  by  proof  on  his  part.   ib. 

13.  Where  the  sheriff  is  endeavoring  to  make 
an  arrest,  or  preserve  the  peace,  and  has  com- 
manded others  to  assist  him,  he  is,  although  ab- 
sent in  some  other  place,  if  such  absence  be  for 
the  purpose  of  furthering  the  design,  to  be  deemed 
constructively  present  so  as  to  justify  his  assist- 
ants. Coyles  V.  Hartin,  10  Johns.  85.  As  where 
he  went  four  miles  distant  to  obtain  further  assist- 
ance, leaving  persons  to  guard  a  house  in  which 
were  persons  against  whom  he  had  a  warrant  of 
arrest,  and  who  resisted,   ib. 

14.  A  person  arrested  on  a  justice's  warrant,  for 
a  breach  of  the  peace,  cannot  maintain  an  action 
of  false  imprisonment  against  the  justice  or  con- 
stable in  consequence  of  a  mere  informality  in 
the  warrant,  provided  the  justice  have  jurisdic- 
tion.    Cooper  V.  Adams,  2  Blackf.  294. 

15.  In  an  action  of  assault  and  battery,  and 
false  imprisonment,  a  warrant  for  a  felony  founded 
upon  an  affidavit  which  stated  "  that  A  B  en- 
tered the  enclosure  of  C  D,  and  carried  off  her 
grain,  is  no  justification  to  the  officer  who  issued 
it,  nor  to  the  officer  executing  it,  as  the  affidavit 
contains  no  words  importing  a  felony.  Moors 
V.  WatU,  Breese,  18. 

16.  If  an  officer  executes  process  afler  the  re- 
turn day,  without  authority  of  the  plaintiff,  the 
officer  alone  is  liable  ;  the  plaintiff  being  respon- 
sible for  the  validity  of  the  process  and  for  good 
faith  in  suing  it  out,  and  not  for  acts  of  the  offi- 
cer beyond  Uie  authority  of  the  process,  unless 
done  by  his  express  direction.  Adams  v.  Free- 
man,  9  Johns.  117. 

17.  In  an  action  for  an  assault  and  false  impris- 
onment, it  is  no  justification  that  the  plaintiff, 
being  engaged  in  an  affray,  was  taken  into  cus- 
tody, until  he  could  be  brought  before  a  justice, 
without  stating  that  the  defendant  was  an  officer, 
or  acted  under  a  warrant.  Phillips  v.  TViiZ/,  II 
Johns.  486. 

18.  Where  a  warrant  was  issued  from  a  jus- 
tice's court  in  New  York,  against  a  person  hav- 
ing a  family,  without  the  necessary  proof  required, 
and  ,the  person  was  arrested,  it  wm  held,  that  ha 
had  an  action  for  false  imprisonment  against  tho 
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person  at  whose  instance  the  arrest  was  made. 
Curry  y.  Pringle,  11  Johns.  444. 

19.  A  party  for  whose  benefit  a  capias  ad  sat* 
isfaeiendum  issaes  in  the  name  of  a  dead  person, 
and  who  approves  of  the  arrest,  is  liable  to  the 
action  of  the  person  arrested.  Webber  y.  Kenny ^ 
1  A.  K.  Marsh,  345. 

20.  A  prisoner  upon  the  limits,  on  being  su- 
perseded, may  immediately  depart  without  a  dis- 
charge ;  and  if  he  apply  to  the  sheriff  for  his  dis- 
charge, and  it  is  refused  until  his  poundage  fees 
are  paidy  and  the  prisoner  remains  under  the  be- 
lief that  the  discharge  was  requisite,  he  cannot 
maintain  an  action  for  false  imprisonment  against 
the  sheriff.     Wame  v.  Constant^  4  Johns.  S. 

21.  Reasonable  suspicion  that  the  party  was 
transporting  property  towards  the  enemies' 
country,  is  a  good  defence  by  a  military  officer,  in 
time  of  war,  to  an  action  of  false  imprisonment. 
Clow  V.  Wright^  Brayt.  118. 

22.  If  a  person  arrest  one  suspected  of  stealing, 
he  is  not  liable  for  false  imprisonment,  provided 
the  person  so  taken  is  found  guilty.  fFrexford 
Y.  Smithy  2  Root,  171. 

23.  To  take  up  and  remand  a  man  to  another 
state,  upon  a  prosecution  for  the  maintenance  of 
a  bastard,  renders  both  the  justice  and  the  officer 
liable  for  false  imprisonment.  Burlingham  y. 
WyUe,  2  Root,  152. 

24.  In  Connecticut,  in  an  action  for  false  im- 
prisonment, the  defendant  justified  under  the  au- 
thority of  a  court  of  limited  jurisdiction.  The 
plaintiff  replied,  that  the  court  had  no  jurisdic- 
tion. It  was  held,  that  the  replication  was  insuffi- 
cient, because  the  want  of  jurisdiction  did  not  ap- 
pear upon  the  iace  of  the  process,  and  it  was  too 
late  to  show  it  by  matter  dehors  the  record. 
Wooster  y.  Parsons^  Kirby,  110. 

25.  Trespass  for  false  imprisonment  may  be 
maintained,  where  one  procures  process  against 
an  administrator,  without  cause  of  action  against 
him,  and  arrests  him.  Stoddard  v.  Bird,  Kirby,  65. 

26.  If  an  officer  levy  an  execution  upon  the 
body  of  a  debtor,  and,  at  his  request,  permits  him 
to  go  at  larffe,  upon  his  promise  to  return  to  de- 
liver himself  up  before  the  time  of  the  execution 
is  out,  and  takes  and  commits  him  accordingly, 
he  is  not  liable  for  false  imprisonment.  Langdon 
▼.  ChitHngton,  2  Root,  133. 

27.  If  a  prisoner  escapes  from  an  officer,  and 
the  officer  advertises  him,  and  retakes  and  holds 
him  after  his  writ  is  returned,  he  is  not  liable  in 
an  action  of  false  imprisonment.  Strong  v.  Ives, 
1  Root,  388. 

28.  In  an  action  for  false  imprisonment,  an  alle- 
gation that  the  defendant  forged  a  justice's  name 
to  a  writ,  by  which  he  was  falsely  imprisoned, 
does  not  vitiate  the  declaration.  MotUton  v.  Bur- 
banks,  1  Root,  264. 

29.  If  a  sheriff  arrest  a  debtor  on  execution, 
after  the  expiration  of  the  time  within  which  the 
execution  is  made  returnable,  he  is  liable  to  an 
action  for  ftlse  imprisonment.  Stovel  v.  Law- 
rente,  3  Day,  1. 

30.  If  bail,  in  arresting  their  principal,  are 
guilty  of  unnecessary  violence,  they  will  be  lia- 
ble in  an  action  for  false  imprisonment.  Pease 
▼.  Burt,  3  Day,  485. 

31.  Where  a  collector  of  school  taxes,  in  Con- 
necticut, arrested  a  person  taxed  as  non-resident 
within  the  school  district,  though  he  had  suffi- 
cient personal  property  to  pay  the  tax,  upon  his 
refusing  to  turn  out  such  property,  alleging  that 
such  tax  was  illegal,  he  was  held  not  liable  to  an 
action  for  false  imprisonment.  Allen  v.  Oleason, 
4  Day,  376. 


32.  If  a  justice  of  the  peace,  before  whom  an 
offender  against  the  Connecticut  riot  act,  arrested 
in  view,  is  brought,  commits  such  offender  to  pris- 
on, upon  his  refusing  to  comply  with  an  order  of 
the  justice  requiring  him  to  recognize  foi  trial, 
without  previous  written  complaint  or  informa- 
tion, he  will  be  liable  in  trespass  for  false  impris- 
onment.    Tracy  v.  Williams,  4  Conn.  107. 

33.  The  act  of  limitation  allowing  a  plaintiff 
but  one  year  to  commence  his  suit  for  a  false  im- 
prisonment, a  plea  of  **  not  guilty  within  four 
years  "  is  good  ;  or  it  can  only  be  taken  advan- 
tage of  by  a  special  demurrer.  Sargeant  v. 
Johnson,  1  M'Cord,  336. 

34.  Trespass,  for  false  imprisonment,  will  not 
lie  against  a  party,  for  suing  out  an  execution, 
and  causing  a  debtor  to  be  taken  in  execution, 
while  he  was  attending  court  as  a  witness,  un- 
der the  protection  of  a  sttbvana,  although  the 
debtfor  which  the  execution  issued  had  been  pre- 
viously paid.  Moore  v.  Chapman,  3  H.  Sl  M. 
260. 

35.  An  action  for  iklse  imprisonment  cannot 
be  sustained  while  the  judgment  and  execution 
remain  unsatisfied.  Wilkins  v.  Hall,  2  M'Cord, 
205. 

36.  In  an  action  of  trespass  for  false  imprison- 
ment, the  defendant  cannot  plead,  in  justification, 
that  he  had  reasonable  cause  to  believe  the  plain- 
tiff a  murderer,  whose  description  he  answered. 
The  fact  can  go  only  in  mitigation  of  damages. 
Sugg  V.  Pool,  2  Stew.  &  Port.  196. 

§7.  Where  a  party  in  New  York  made  oath 
and  demanded  an  immediate  execution,  of  a  jus- 
tice, under  the  14th  section  of  the  ^f50  act,  (ses- 
sion 47,  c.  238,)  and  the  justice  by  mistake  is- 
sued it  against  the  body  of  the  defendant,  who 
was  arrested,  but  discharged,  by  order  of  the 
plaintiff,  as  soon  as  it  came  to  his  knowledge ; 
held,  that  the  defendant  could  not  maintain  false 
imprisonment  against  the  plaintiff.  Taylor  v. 
Trash,  7  Cow.  249. 

38.  In  false  imprisonment,  brought  by  a  defend- 
ant in  ejectment  against  a  lessor  of  the  plaintiff, 
for  an  arrest  on  h.  ca.  sa.,  on  the  ground  that  the 
judgment  had  been  set  aside  for  irregularity,  it 
is  not  enough  for  the  plaintiff  to  prove  that  he 
was  arrested  on  a  ca.  sa.  in  favor  of  the  nominal 
plaintiff  in  the  ejectment  suit,  for  an  amount 
equal  to  the  judgment  in  the  ejectment  suit.  He 
must  by  collateral  evidence  prove  that  the  ca.  sa. 
issued  on  the  judgment  recovered  by  the  defend- 
ant, and  that  the  defendant  or  his  attorney  issued 
the  execution,  or  was  in  some  way  privy  to  it. 
Brotm  V.  Demont,  9  Cow.  263. 

39.  A  commitment  to  jail,  to  be  tried  by  a 
called  court,  upon  a  charge  of  an  intention  to 
commit  felony,  is  wholly  illegal,  and  a  justice  of 
the  peace,  making  such  commitment,  is  liable  to 
the  injured  party.  Sthreshley  v.  Fisher,  Hardin, 
249. 

40.  In  an  action  for  false  imprisonment,  evi- 
dence that  the  defendant  had  good  ground  to 
suspect  the  plaintiff  guilty  of  the  offence  for 
which  he  arrested  him  may  be  given  in  miti- 
gation of  damages.  Rogers  v.  Wilson,  Minor, 
407. 

41.  In  an  action  for  false  imprisonment,  evi- 
dence of  the  declarations  of  the  defendant,  made 
at  the  time  that  the  plaintiff  was  in  custody  by 
virtue  of  a  warrant,  is  admissible,  ib. 

42.  To  constitute  false  imprisonment,  it  is  not 
necessary  that  the  person  should  be  arrested  or 
assaulted  ;  if  he  is  detained  by  threats  of  vio 
lence,  and  prevented    fVom    going    where   he 
wishes  by  a  reasonable  apprehension  of  personal 
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danger,  it  it  sufficient.     Johiuon  t.  Tompkins, 
I  Bald.  571. 

43.  A  person  who  procures  an  illegal  arrest  to 
be  made  is  liable  in  trespass  for  &lae  imprison- 
ment, though  not  present  aiding  and  abetting. 
Clifton  y.  Grayson,  2  Stew.  412. 

44.  A  defendant  cannot  justify  the  arrest  of  the 
plaintiff  by  a  wrong  name,  though  he  was  the 
person  intended  to  be  arrested,  unless  it  is 
shown  that  he  was  known  as  well  by  one  name 
as  the  other.  Chriswold  v.  Sedgwick,  1  Wend. 
126. 

45.  A  party  in  a  justice's  court  is  not  account- 
able for  the  issuing  of  process,  unless  he  directs 
or  sanctions  it.     Uold  v.  Bissill,  I  Wend.  210. 

46.  In  an  action  for  false  imprisonment,  if  a 
new  trial  be  mo^ed  for,  on  the  ground  of  exces- 
sive damages,  and  the  motion  overruled,  the  court 
will  uot  reverse  the  judgment,  unless  the  dam- 
ages are  flagrantly  excessive.  Webber  y.  Kenny, 
1  A.  K.  Marsh.  345. 

47.  Expenses  paid  an  attorney,  in  getting  rid 
of  an  illegal  arrest,  are  not  chargeable  on  the  de- 
fendant in  an  action  of  false  imprisonment,  un- 
less specially  laid  in  the  declaration ;  nor  is  evi- 
dence of  them  admissible.  Strang  v.  Whitehead, 
12  Wend.  64. 


FEES. 

1.  Where  the  fee  bills  of  a  clerk  of  the  courts 
appear  on  inspection  to  contain  illegal  charges, 
as  for  services  unnecessary,  and  probably  not  per- 
formed, the  court  will  rather  presume,  that  this 
was  the  result  of  unnecessary  orders  from  the 
court,  than  that  the  clerk  made  the  charges  with 
out  performing  the  services,  in  a  case  where  the 
penalty,  upon  conviction,  is  removal  from  office. 
Commonwealth  v.  Rodes,  1  Dana,  595.  (Judge 
Nichols  dissenting.) 

2.  Under  the  Kentucky  sUtute  (1  Dig.  563,) 
where  a  fee  bill,  which  issued  nrom  another 
county,  is  quashed  by  the  circuit  court,  the 
record  must  show  that  the  party  who  paid  the 
fee  bill  resided  in  the  county  in  which  the  judg- 
ment of  quashal  was  rendered.  Winslow  v. 
Talbot,  6  J.  J.  Marsh,  641. 

3.  Where  a  clerk  issued  a  fee  bill  for  services 
rendered  for  E,  in  this  form  "  £  —  (B  to  pay) 
Dr."  the  sheriff  was  not  authorised  to  make  dis- 
tress upon  B.  Marshall  v.  Byram,  1  Bibb,  341. 
B  haviuff  paid  the  bill  to  the  sheriff,  upon  a 
threat  of  distress,  the  clerk  is  not  liable  as  for 
issuing  an  illegal  bill.   ib. 

4.  If  the  different  charges  against  a  clerk  for 
taking  unlawful  fees  amount  together  to  the  sum 
necessary  to  give  the  circuit  court  jurisdiction, 
the  demand  may  be  sued  for  in  that  court.  Jones 
V.  BvnHn,  1  Blackf.  322. 

5.  A  clerk  has  no  right  to  insert  in  a  fee  bill  a 
char^  for  sheriff's  commissions ;  where  the  sher- 
iff himself  in  his  return  makes  no  such  charge, 
he  has  no  power  to  supplv  the  omission.  Bryans 
V.  Buekmaster,  Breese,  A  pp.  22. 

6.  Counsel  fees  are  allowed  either  as  damages 
or  costs  in  instance  and  in  prize  causes.  J%e 
JipoUon,  9  Wheat.  362 

7.  Surveyor's  fees,  which  were  payable  in 
tobacco,  are  to  be  rated  at  one  penny  per  pound. 
Jones  V.  Kenny,  Hardin,  96. 

8.  A  witness  attending  from  a  foreign  state  is 
entitled  to  50  cents  a  day,  fees,  in  New  York. 
Mchols  V.  Dotv,  3  Cow.  352. 

9.  No  fees  for  attendance  and  travel  of  wit- 
nesses can  be  taxed  without  proof  by  affidavit  of 


their  actual  attendance  and  travel.    Jackson  ▼ 
Scott,  6  Johns.  330. 

10.  No  fees  are  allowed  to  the  attorney  fox 
drawing  a  writ  of  attachment  for  contempt,  m 
South  Carolina.  Gay  v.  Capers,  1  Const.  Rep. 
196. 

11.  The  prothonotary  cannot  brin^  an  action 
to  recover  his  fees  in  a  sait  while  it  is  pending. 
Lyon  V.  JifManus,  4  Binn.  167. 

12.  In  New  York,  the  fees  of  a  commissioner 
to  make  partition,  under  the  act  for  the  partition 
of  lands,  ^1  R.  L.  507,)  must  be  taxed  by  the 
court;  ana  until  they  are  taxed,  the  comfaiis- 
sioner  cannot  maintain  a  suit  for  them.  Smyth 
V.  Bradstreet,  5  Cow.  213. 

13.  For  services,  done  by  a  surveyor  under  an 
order  of  court,  for  which  the  law  has  not  fixed 
the  fees,  the  court  have  power  to  fix  them,  and, 
on  motion,  to  correct  an  overcharge.  Jones  v. 
Kenny,  Hardin,  96. 

14.  In  New  York,  the  crier  is  entitled  to  fees 
for  calling  actions,  and  ringing  the  bell,  at  the  sit- 
tings and  circuits.    JSnon.  1  Johns.  312. 

15.  A  district  attorney  in  New  York  is  not 
liable  to  the  clerk  of  the  circuit,  for  his  fees,  in  a 
criminal  case  tried  in  that  court.  Fairlie  v. 
Maxwell,  1  Wend.  17. 

16.  There  is  no  fixed  rate  of  fees  in  New 
York  for  taking  tuition  of  a  medical  student. 
Hart  V.  Hosack,  1  Caines,  25. 

17.  The  fees  of  the  electors  of  the  grand 
assize,  on  a  writ  of  right  in  New  York,  for  at^ 
tending  court,  are  the  same  as  those  of  the 
sheriff. .  Bryan  v.  Sedy,  13  Johns.  123. 

18.  No  fee,  in  New  York,  is  allowed  a  oonmii»* 
sioner  for  an  order  staying  proceedings.  WU^' 
liams  V.  King,  3  Wend.  311. 

19.  Fees  are  not  allowable  in  New  York  for 
service  of  papers  not  requiring  an  answer.  £r- 
win  V.  Martin,  2  Wend.  250. 

20.  Where  an  attorney  died  before  performing 
the  services  for  which  a  promissory  note  had 
been  given  him,  his  representatives  were  held  to 
be  entitled  to  recover  such  a  proportion  of  the 
amount  of  the  note,  as  the  services  rendered  in 
consideration  thereof  bore  to  the  whole  amount. 
Clendinnen  v.  Black,  2  Bailey,  488. 

21.  The  fee  of  a  magistrate  for  *•*■  taking  a  dep- 
osition, including  caption  and  certificate,"  in 
the  Vermont  fee  bill,  does  not  include  his  fee  for 
wrUing  the  deposition.  Lockwood  v.  Ofbb,  5 
Verm.  422.  See  Attorhet  and  Counsel.  Mab- 
8HAI..  Sheriff.  Clerks  and  Prothorotarirs. 


FELONY. 

1.  Where  one  is  found  guilty  of  acts  which 
amount  to  a  felony,  though  not  charged  to  be 
done  feloniously,  as  cannot  be  sentenced  as  for  a 
misdemeanor.  Commonwealth  v.  Kingskttay,  5 
Mass.  106.  Commonwealth  v.  Roby,  12  Pick. 
496.  See  Commonwealth  v.  Macomber,  3  Mass. 
254.  If  acts  amounting  only  to  a  misdemeanor 
are  charged  to  be  done  feloniously,  the  acensed 
cannot  l^  convicted  of  the  misdemeanor.  Coa»- 
monwealth  v.  Jewell,  7  Mass.  245.  But  see  1 
Met.  258. 

2.  The  offence  of  burning  hay-stacks,  as  pro- 
vided for  in  statute  of  Massachusetts,  of  1804,  e. 
131,  is  not  a  felony.  Commonwealth  v.  Maeowif 
ber,  3  Mass.  254.  Nor  an  assault  with  an  intent 
to  commit  a  murder,  either  at  common  law  or  by 
sUtute  of  1804,  c.  123,  though  the  statute  jpio^ 
vides  that  the  offender  "  shall  be  deemed  a  lUo- 
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moiia  usanlter."  Commonwioith  v,  BarUnOj  4 
Mass.  439.  Nor  the  offence  of  outtine  off  an 
ear,  by  the  statute  jnst  named,  thongh  it  pro- 
vides for  the  punishment  of  the  offender  as  "  a 
felonious  assaulter."  CommonweaUh  v.  Jfewelif 
7  Mass.  245.  So  the  technical  offence  of  may- 
hem has  never  been  considered  a  felony  in  Mas- 
sachusetts, either  at  statute  or  oonunon  law. 

a. 

3.  Statutes  are  to  be  construed  so  as  not  to 
multiply  felonies,  unless  such  construction  is 
supported  by  express  words  or  necessary  impli- 
cation. CommonioeiUtk  ▼.  Macamber^  3  Mass. 
S54,  257.  CammimwwUh  v.  Barlow^  4  Mass. 
439.  It  would  be  such  an  implication  if  the 
statute  provided  for  the  punishment  of  accesso- 
ries after  the  fact  to  the  offence  in  question,  as 
distinct  oflbnders.   ib. 

4.  A  conviction,  judgment,  and  execution, 
upon  one  indictment  for  a  felony  not  capital,  is  a 
bar  in  Tennessee  to  all  other  indictments  for 
felonies  not  capital  committed  previous  to  such 
conviction,  judgment,  and  execution.  Crtnahaw 
▼.  The  SiiUe^  Mart.  Sl  Terg.  122. 

5.  Under  an  indictment  for  horse-stealing,  it 
was  held  that,  to  constitute  a  felony,  there  must 
be  a  trespass  in  the  original  taking.  The  State  v. 
Braden,  2  Overt.  68. 

6.  Since  the  New  York  aetof  session  30, c.  173, 
§1,  it  is  not  a  felony  in  that  state  to  utter  and 
publish  a  forged  bank-note  of  another  state,  for 
the  payment  of  a  less  sum  than  one  dollar.  I%a 
People  V.  WUsouy  6  Johns.  320. 

7.  If,  on  examination  of  a  charge  of  suspicion 
of  felony,  or  of  having  stolen  goods,  the  magis- 
trate be  satisfied  that  there  is  no  ground  for  sus- 
picion, he  may  dismiss  the  person  accused.  Secor 
V.  Babeoeky  2  Johns.  203. 

8.  In  New  York,  if  a  prisoner  confined  in  the 
county  prison,  on  a  conviction  of  petit  larceny, 
break  prison,  it  is  a  felony  for  which  he  may  be 
sentenced  to  imprisonment  in  the  state  prison  for 
a  period  not  exceeding  14  years.  The  People  v. 
Dued^  3  Johns.  449. 

9.  It  is  felony  for  a  man  w^o  elopes  with 
another's  wife  to  take  his  goods,  though  at  the 
solicitation  of  the  wife.  Tke  People  v.  Schuyler^ 
6  Cow.  572. 

10.  It  is  very  much  to  be  doubted  whether  a 
person  ought  ever  to  be  convicted  of  a  felony  on 
the  uncorroborated  testimony  of  a  prosecutor, 
who  claims  the  property  in  question,  to  which 
the  defendant  also  claims  title.  Where  the  trans- 
action was  attended  with  none  of  the  usual  con- 
comitants of  larceny,  as  concealment,  for  exam- 
ple, the  court,  upon  conviction,  ordered  a  new 
trial.     The  State  v.  Kane,  1  M'Cord,  482. 

11.  In  this  country,  where  conviction  of  a 
felony  does  not  work  a  forfeiture,  a  civil  action 
is  not  merged  in  a  felony.  Robinson  v.  Cvlp, 
Const.  Rep.  231. 

12.  It  seems  that  one  guilty  of  a  felony  should 
be  proceeded  against  criminallv  before  a  civil 
action  can  be  brought;  because  he  should  not  be 
convicted  of  a  felony  except  on  a  direct  charge 
of  a  crime,  ib. 

13.  Wild  bees  remaining  in  the  tree  where 
they  have  hived  are  not  the  subject  of  felony, 
though  the  tree  is  on  the  land  of  another  who  has 
confined  them  in  it.''   WaUis  v.  Mease,  3  Binn. 

546. 

14.  A  slave,  in  South  Carolina,  can  commit  a 
felony.     Tke  Stale  v.  WrigKt,  4  M'Cord,  358. 

15.  Before  the  Virginia  act  of  1804,  a  person 
might  be  tried  in  the  district  court  for  felony, 
natwiUMl:anding  there  had  been  no  inquiry  be- 


fbre  a  court  of  examination.  Cominonwealth  v. 
BlakeUy,  1  Virg.  Cas.  129.  AUter,  since  that  act 
Anon.  1  Virg.  Cas.  144. 

16.  The  act  of  *^  malicious  shooting,"  under 
the  Virginia  act  of  February  20th,  1817,  is  a 
felony.  Triwble  v.  CommowweaUh,  2  Virg.  Cas. 
143. 

17.  The  Virginia  act  of  assembly,  which  di- 
rects that  on  a  change  of  venue,  in  a  case  of 
felony,  the  judge  shall  certify  the  recoffnizances, 
together  with  a  copy  of  the  record  of  the  case, 
'*  and  all  other  papers  which  he  may  deem  ne- 
cessary for  the  trial,"  does  not  require  that  he 
should  certigr  a  oopy  of  the  record  of  the  examin- 
ing^ court.    Panee  v.  Commonwealtk,  2  Virg.  Cas. 

18.  An  indictment  will  lie,  for  '*  maliciously, 
wilfully,  and  wickedly,  killing  a  horse."  JS&v- 
publica  V.  Teisekw,  1  Dall.  335. 


FENCES 

1.  Parol  proof  of  usage,  in  the  maintenance 
and  repair  of  separate  portions  of  a  partition 
fence,  is  admissible  evidence  to  show  a  prescrip- 
tion.    Heath  V.  Bicker,  2  Greenl.  72. 

2.  The  sUtute  of  Maine  of  1821,  c.  128,  §  6, 
respecting  fences  and  impounding,  is  merely  in 
affirmance  of  the  common  law.  little  v.  La- 
throp,  5  Greenl.  357. 

3.  Where  there  is  no  prescription,  agreement, 
or  assignment,  under  the  statute,  whereby  the 
owner  of  land  is  bound  to  maintain  a  fence,  no 
occupant  is  obliged  to  fence  against  an  adjoining 
close ;  but  in  such  case,  there  being  no  fence, 
each  owner  is  bound,  at  his  peril,  to  keep  his  cat- 
tle on  his  own  close,  ib.  Where  a  tenant  is 
bound  by  prescription,  agreement,  or  assign- 
ment, under  the  statute,  to  maintain  a  fence 
against  an  idjoining  close,  it  is  only  against  such 
cattle  as  are  rightfully  in  that  close  ;  and  in  such 
case,  if  the  fence  be  not  in  fact  made,  the  owner 
of  either  close,  thus  adjoining,  may  distrain  the 
cattle  escaping  from  the  adjoining  close,  and  not 
rightfully  there,  ib.  Whether  to  leave  wild  lands 
unfenced  be  not  an  implied  license  for  all  cattle 
to  traverse  and  browse  them,  muere.  ib. 

4.  Under  the  statute  of  Maine  of  1821,  c.44, 
§  3,  regulating  fences,  it  is  necessary  that  the 
portion  offence  belonging  to  a  delinquent  owner, 
should  first  be  adju^red  by  the  fence- viewers 
insufficient  or  defective,  and  that  the  owner 
should  have  wtitten  notice  from  them  of  that 
feet,  and  be  requested  in  writing  to  repair  or  re- 
build it  within  six  days,  in  order  to  entitle  the 
adjoining  owner  to  charge  him  with  the  expenses 
of  rebuilding  or  repairing  it  himself.  Eames  v. 
Patterson,  8  Greenl.  81.  The  main  object  of  the 
third  section  of  this  statute  is  to  divide  the  fence 
made  or  to  be  erected,  and  assign  to  each  party 
his  share ;  afler  which,  the  rights  and  duties  of 
the  parties  are  to  be  regulated  by  the  other  parts 
of  ib.e  statute,  ib.  The  remedy  given  by  this 
statute  is  cumulative,  and  does  not  affisot  the 
common-law  remedy  which  an  aggrieved  party 
may  have  for  damages  sustained  by  neslect  of 
the  owner  of  fences  to  keep  them  in  such  repair 
as  the  statute  requires,  ib. 

5.  The  Massachusetts  statute  of  1785,  c.  52, 
does  not  make  void  any  written  agreement  be- 
tween the  tenants  of  adjoining  occupied  closes 
respecting  the  making  and  repairing  of  fences ; 
and  after  an  actual  division  by  such  agreement, 
if  the  cattle  of  one  tenant  escape  into  the  close 
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of  the  other,  through  defect  of  the  fence  which 
the  other  had  agreed  to  make  and  repair,  the 
owner  of  the  catUe  may  aver  that  the  partj  com* 
plaining  had  bound  himself,  by  his  agreement,  to 
make  and  maintain  the  fence,  and  that  the  cattle 
escaped  through  his  defanlt.  Rust  ▼.  Law^  6 
Mass.  90.  And  the  owner  of  the  cattle  doing 
damage,  in  such  case,  may  show  that  the  party 
complaining  is  bound  by  prescription  to  main- 
tain the  fence,  which  it  seems  should  be  reg- 
ularly pleaded  ;  and  he  may  prove  it  by  ancient 
usage,  ib.  But  cvory  pi'rson  may  distrain  cattle 
doing  damag^c  in  his  close,  or  maintain  trespass 
against  their  owner,  unless  he  can  protect  him- 
self under  the  statute,  or  by  a  written  agreement 
to  which  the  parties  to  the  suit  are  parties  or 
privies,  or  by  prescription,  ib. 

6.  In  Massachusetts,  an  agreement  between 
tenants  to  make  a  division  of  the  fence,  and 
each  to  repair  his  part,  will  not  authorize  one 
tenant  who  has  made  or  repaired  the  fence  of 
the  other,  on  his  refusal,  to  recover  of  him  double 
the  expense,  as  in  the  case  of  an  assignment  by 
fence-viewers,  pursuant  to  the  statute ;  but  his 
remedy  is  on  the  agrreement.  ib.  The  object  of 
the  statute  was  to  establish  the  rights  and  ob- 
ligations of  tenants  df  adjoining  occupied  closes, 
respecting  the  making  and  mamtaining  of  parti- 
tion fences ;  but  the  rights  of  owners  of  adjoin- 
ing lands,  which  are  not  both  occupied  by  the 
respective  owners,  and  lands  enclosed  in  a  gen- 
eral field  or  common  pasture,  and  closes  adjoining 
a  highway,  and  the  rights  of  persons  not  having 
any  mterest  in  either  of  the  adjoining  closes,  re- 
main unaffected  by  the  statute,  ib.  The  respec- 
tive occupiers  of  two  closes  adjoining  are  bound 
each  to  make  and  maintain  half  the  parti- 
tion fence;  but  neither  party  need  make  or 
maintain  any  part  of  it,  unless  the  fence,  or  the 
line  on  which  it  is  to  be  made,  has  been  divided 
by  a  written  agreement  between  the  parties,  or 
assigned,  pursuant  to  the  statute,  or  by  prescrip- 
tion, ib.  If  a  partition  fence  have  been  divided 
by  fence-viewers,  who  have  assigned  to  each 
tenant  his  part,  pursuant  to  the  statute,  it  is  suf- 
ficient for  either  tenant,  in  pleading,  to  allege 
that  the  other  is  obliged,  by  law,  to  make  and 
repair,  and  give  the  assignment  in  evidence,  ih. 

7.  The  owner  of  a  close  is  not  obliged  to  fence 
but  a^inst  the  escape  of  cattle  lawfully  in  the 
adjoinmg  ground  ;  and  if  all  his  fence  be  insuf- 
ficient, yet,  if  the  cattle  do  not  escape  into  his 
close  through  the  insufficient  fence,  but  are 
turned  in,  or  escape  through  a  deficient  fence  of 
an  intermediate  close  not  belonging  to  him,  he 
may  lawfully  distrain  them  damagt'feasant. 
Melody  v.  lUab,  4  Mass.  471.  Rust  v.  Loto,  6 
Mass.  90. 

8.  If  a  part  of  a  division  fence  be  assigned  to 
one  to  keep  in  repair,  it  is  his  property,  so  far  at 
least  that  the  removal  of  it,  for  lawful  purposes, 
cannot  make  him  a  trespasser.  BurreU  v.  Bur- 
reU,  11  Mass.  294. 

9.  If  cattle  turned  on  the  highway,  for  the 
purpose  of  grazinir,  escape  into  the  adjoining 
close,  the  owner  o?  the  cattle  cannot  avail  him- 
self of  the  insufficiency  of  the  fences,  in  excuse 
of  the  trespass.  StacfcpoU  v.  Healy,  16  Mass. 
3J. 

10.  In  Massachusetts,  where  the  fence-view- 
ers, upon  the  application  of  the  plaintiff,  but 
without  notice  to  the  defendant,  appraise  the 
value  of  the  defendant's  portion  of  a  fence, 
which  has  been  erected  by  the  plaintiff  in  conse- 
quence of  the  neglect  of  the  oefendant  to  erect 
the  tame,  such  appraisement  is  void  as  against 


the  defendant,  although  the  statute  does  not 
expressly  require  such  notice.  Srott  v.  DicJamr 
son^  14  Pick.  276. 

11.  Where  a  plaintiff  had,  in  consequence  of 
the  neglect  of  the  defendant,  erected  the  portion 
of  a  division  fence,  which  was  allotted  to  the 
defendant  by  the  fence- viewers,  and  the  fence- 
viewers  afterwards,  at  the  application  of  the 
plaintiff,  but  without  notice  to  the  defendant, 
appraised  the  value  of  such  fence,  and  the  plain- 
tiff brought  his  action  to  recover  double  the 
amount  of  such  valuation,  in  pursuance  of  the 
statute  ;  it  was  held,  that  such  appraisement  was 
void  as  against  the  defendant,  although  the  statute 
does  not  expressly  require  notice  Uiereof  to  be 
given  to  the  defendant,  ib. 

12.  Under  the  Massachusetts  statute  of  1765, 
in  regard  to  division  fences,  a  notice  firom  fence- 
viewers,  who  had  previously  done  no  act  to  man- 
ifest  their  acceptance  of  the  office,  should  be  sub- 
scribed by  them  with  the  addition  of  the  capacity 
in  which  they  act ;  and  where  the  division  fence 
runs  into  two  towns,  the  notice  should  state  the 
particular  portion  to  be  repaired.  Rau>e  v.  Beale^ 
15  Pick.  123. 

13.  The  New  York  statute,  2  R.  L.  133,  did 
not  alter  the  common-law  rights  of  persons  in 
regard  to  division  fences,  and  the  remedy  against 
cattle  damage-feasaiU.  HoUaday  v.  JifarxA,  3 
Wend.  142. 

14.  Where  a  party  obtains  a  right  to  a  private 
road  of  the  width  of  two  rods,  the  owner  of  the 
land  through  which  it  passes  must  so  build  his 
fences,  as  to  leave  full  two  rods  in  width,  in 
every  part  of  the  road.  Herrick  y.  Stover^  5 
Wend.  580.  A  party  will  be  deemed  to  have 
assented  to  such  location  of  the  fences,  if  ap- 
prised that  the  damages  of  the  owner  of  the  lands 
were  assessed,  in  reference  to  such  location ;  or 
if  he  permits  the  fences  to  be  thus  built,  without 
objection,  ib. 

15.  In  New  York,  where  a  p&rty  removes  a 
division  fence,  without  having  previously  given 
three  months*  notice,  the  party  injured  thereby 
is  not  limited  to  a  suit  for  the  recovery  of  actual 
damages  sustained  in  consequence  of  such  re- 
moval, but  may,  after  a  month's  notice,  make 
the  fence  anew,  and  recover  the  expense  thereof 
by  action.  Richardson  v.  M'Dougall,  11  Wend. 
46.  If  actual  damages  are  sustained,  as  the  loss 
of  a  crop,  for  instance,  by  means  of  such  re- 
moval, an  action  for  the  recovery  of  such  dam- 
ages may  be  also  sustained,  ib, 

16.  The  existence  of  a  dispute  about  a  parti* 
tion  fence  is  sufficient  to  enable  the  fence- 
viewers  to  interpose.  Burger  y.  Kortrigkt^  4 
Johns.  414. 

17.  Parol  proof  of  a  writtbn  notice  to  repair 
is  sufficient.  fVilioughby  v.  CarleUm^  9  Johns. 
136. 

18.  In  an  action  to  recover  the  defendant's 
proportion  of  the  expenses  of  putting  up  a  par- 
tition fence,  if  no  dispute  had  existi^  as  to  the 
proportion,  a  decision  oi  tence-yiewers  need  not 
be  shown,  ib.  In  such  case,  the  costs  and  ex- 
penses are  not  to  be  settled  by  the  fence-viewers. 

19.  Where  A's  cattle  entered  the  unencloaed 
field  of  B,  and  destroyed  the  grass,  &c.,  it  not 
appearing  that  there  was  any  regulation  of  the 
town  as  to  fences  or  as  to  cattle  running  at  laree, 
it  was  held,  that  A  was  liable  in  trespass  for  ue 
damage.     WeUs  y.  Howell,  19  Johns.  385. 

20.  Where  two  persons  own  adjoining  closes 
of  improved  land,  and  a  partition  fence  has 
never  been  divided,  or  the  portion  to  be  kept  ap 
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by  each  in  any  manner  ascertained,  neither  can 
impose  upon  the  other,  or  claim  for  himaelf  the 
protection  contemplated  by  the  New  Jersey  stat- 
ute regulating  fences,  (R.  L.  387.)  Cax6  ▼.  Rob- 
Hns,  4  Halst.  384. 

21.  Under  the  New  Jersey  sUtute,  (Pat.  336,) 
the  township  committee  have  no  authority  to 
change  the  position  of  a  partition  fence  already 
existing.     Miller  v.  Bametj  2  South.  547. 

22.  &  an  action  under  the  New  Jersey  statute, 
(Pat.  338,)  regulating  fences,  in  order  to  give 
the  appraisement  in  evidence,  the  state  of  de- 
mand  must  show  that  the  plaintiff's  fence  was 
lawful;  that  the  horses,  &c., broke  through,  dbc'., 
and  did  damage ;  and  that  the  appraisers  were 
chosen  as  the  Taw  directs.  BHHn  v.  Van  Camp^ 
2  Penn.  662. 

23.  A  town  ordinance,  providing  that  a  per- 
son, joining  a  division  fence  to  one  already  put 
up,  should  pay  one  half  the  value  of  the  fence  to 
which  he  joins,  does  not  render  an  owner  of  a 
lot  liable  for  one  half  the  value  of  a  fence  put  up 
bv  the  owner  of  the  adjoining  lot,  in  place  of  the 
old  division  fence.  M*MiUen  v.  WiUon^^  Dana, 
154. 

24.  Notice  of  the  intention  of  surveyors  to  run 
a  line  fence  must  be  given  to  landlord  and 
tenant.     7%s  StaU  v.  Ford^  Coze,  53. 


FERRY. 

1.  All  ferries  set  up  in  the  state  of  Maine,  since 
the  sUtute  of  7  Will.  3,  in  1695,  derive  their 
authority  solely  from  the  license  of  the  sessions. 
Day  V.  Stttsim^  8  Greenl.  365.  The  person 
keeping  any  such  ferry  has  no  vested  Vnterest 
therein,  beyond  the  public  control ;  the  i/anchise 
itself  not  being  granted  by  the  sessions,  but 
only  the  right  to  receive  a  fixed  compensation 
for  certain  services  when  performed,  ib.  The 
sessions  may  therefore  license  as  many  ferries 
at  the  same  place  as  may  suit  the  public  con- 
venience, ib.  The  delegation  of  powers  to  the 
sessions  does  not  restram  the  legislature  from 
directly  interposing,  whenever  the  public  exi- 
gencies may  require,  ib.  A  horse-ferry  is  so  far 
a  work  of  public  interest  as  to  justify  the  taking 
of  private  property  for  its  establishment,  by  pay- 
ing compensation  to  the  owner,  ib. 

2.  Where  the  legislature,  on  the  application 
of  the  owners  of  a  ferry,  permits  them  to  build 
a  bridge  in  its  place,  and  to  take  toll,  the  fran- 
chise of  the  ferry  is  thereby  surrendered,  or 
merged,  and  does  not  revive  when  the  bridge, 
according  to'  its  charter,  reverts  to  the  state. 
CkarUs  River  Bridge  v.  Warren  Bridge^  7  Pick. 
344. 

3.  If  a  new  ferry  is  established  near  an  old 
one,  an  action  for  damages  will  lie.  ib. 

4.  The  general  superintendence  of  ferries  in 
Massachusetts  is  in  the  legislature,  ib. 

5.  Where  a  ferry  was  Teased  by  the  city  of 
Boston,  with  covenants  for  its  exclusive  enjoy- 
ment, it  was  held,  that  nevertheless  the  city 
might  license  another  ferry  over  the  same 
waters,  if  required  by  public  convenience.  Fay, 
PetkioMTj  15  Pick.  243. 

6.  Where  a  petition,  presented  to  the  mayor  and 
aldermen  of  Boston,  for  a  license  to  set  up  a  ferry, 
was  referred  to  a  committee,  and  a  report  was 
made  in  favor  of  licensing  the  petitioners,  and 
subsequently  a  hearing  of  the  persons  interested 
was  had  before  the  whole  board,  and  the  petition 
was  granted ;  it  was  held,  that  it  was  immaterial 


whether  the  report  was  agreed  to  by  the  com- 
mittee or  not.  Fay,  PeiiHoTur,  15  Pick.  243. 
Upon  a  petition  for  a  writ  of  certiorari  to  quash 
the  proceedings  of  the  mayor  and  aldermen 
in  licenaing.a  ferry,  it  was  held,  that  the  court 
would  not  review  the  decision  of  the  mayor 
and  aldermen  upon  the  question  of  public  con- 
venience and  necessity,  the  regularity  of  their 
proceedings  only  being  open  to  examination  un- 
der such  process ;  and  ttiat  the  license  was  not 
void  for  not  particularly  defining  the  termini  of 
the  ferry.  »5. 

7.  A  person  having  a  right  of  ferry,  grranted 
under  the  statute  to  regulate  ferries  in  New 
York  of  session  20,  c.  64,  cannot  maintain  an  ac- 
tion on  the  case  for  the  disturbance  of  his  right ; 
his  only  remedy  is  for  the  penalty  given  by  the 
statute.     Mmy  v.  Harris,  5  Johns.  175. 

8.  No  action  lies  for  representing  the  plain- 
tiff's ferry  not  to  be  as  good  as  another  rival 
ferry,  and  inducing  and  persuading  travellers  to 
cross  at  the  other  and  not  at  the  plaintiff's  ferry. 
Johnson  v.  Hitchcock,  15  Johns.  185. 

9.  The  common  pleas  of  Niagara  county,  in 
New  York,  have  power  to  grant  licenses  to  keep 
ferries  on  the  Niagara  river ;  and  therefore,  to 
maintain  a  ferry  upon  the  river,  for  the  pur- 
pose of  transporting  across  persons  or  goods  for 
hire  or  profit,  unless  authorized  in  the  manner 
prescribed  by  law,  will  subject  the  offender  to 
punishment  as  for  a  misdemeanor.  People  v. 
Babcock,  11  Wend.  586. 

10.  If  the  owner  of  a  ferry  carries,  or  permits 
a  slave  to  be  carried  away  in  his  boat,  and  the 
slave  does  not  return,  he  is  liable  to  pay  the 
value  of  the  slave.  Gibbons  v.  Morse,  2  Halst. 
253.  Nor  is  it  any  defence,  that  the  owner  has 
given  orders  to  his  men  not  to  let  a  slave  pass. 
tb.  If,  however,  the  slave  enter  the  boat  by 
stealth,  and  there  conceal  himself,  so  that  he 
cannot  be  discovered  in  the  ordinary  manage 
ment  of  the  boat,  the  owner  is  not  liable,  ib. 

11.  The  owner  of  a  private  ferry  cannot  land 
passengers  on  the  opposite  side  of  the  river  be- 
tween high  and  low  water  mark,  at  the  end  of  a 
public  highway,  without  the  consent  of  the  owner 
of  the  sou.     Chess  v.  Manown,  3  Watts,  219. 

12.  Trespass  lies  for  landing  a  ferry-boat  on 
the  soil  of  another  without  his  consent,  though 
the  river  be  navigable.  Chambers  v.  Farry,  1 
Yeates,  167. 

13.  "rhe  act  of  Pennsylvania,  of  March  11th, 
1784,  authorizing  J.  S.  to  establish  a  ferry  on 
the  Youghiogany  River  did  not  vest  in  him  power 
to  land  on  the  landing  of  any  one  without  his 
consent.     Cooper  y.  Smith,  9  S.  d&  R.  26. 

14.  No  one  can  establish  a  ferry  without  the 
permission  of  the  sovereign  power.  Stark  v. 
MGowen,  1  N.  &;  M.  387. 

15.  No  set  form  of  words  is  necessary  in  a 
grant  of  a  ferry  by  the  legislature,  ib, 

16.  Where  a  ferry  is  prescribed  for,  it  is  on 
the  ground  that  there  was  originally  a  grant,  ib. 

17.  The  owner  of  a  ferry,  established  by  the 
legislature,  is  protected  in  his  rights  by  the  com- 
mon law ;  and  therefore,  if  another  sets  up  a 
ferry  with(rat  public  authority  near  his  ferry, 
he  may  maintain  an  action  on  the  case  for  a 
nuisance  against  him.  Stark  v.  MQowen,  1  N. 
&  M.  387. 

18.  The  owner  of  a  chartered  ferry  is  account- 
able for  injury  sustained  at  his  ferry.  Rutherfora 
V.  MGotoen,  1  N.  &  M.  17. 

19.  A  petition  to  establish  a  ferry,  in  Virginia, 
must  state  that  the  applicant  owns  the  Innd, 
either  on  both  sides,  or  on  one  side  of  the  stream. 
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and  that  a  public  road  haii  been  Mtablwhed 
Uirough  the  land,  to  the  place  where  the  ferry 
IB  sought  to  be  established.  Zsns  r.  Zmtu^  3 
Virg.  Gas.  63. 

20.  The  Virginia  act  of  aaaembly  does  not 
authorize  a  county  court  to  establish  a  ferry 
across  a  stream  which  is  a  boundary  of  the 
state,  ib. 

21.  The  discontinuance  of  a  ferry  is  not,  in 
Virginia,  an  indictable  offence.  Carttr  r.  Com- 
monteeaUh,  2  Virg.  Cas.  354. 

22.  Where  a  defendant  has  been  in  the  habit 
of  crossing  a  ferry  without  paying  the  toll,  the 
iury  may  presume  that  he  knew  the  rates  and 
contracted  to  pay  them,  although  they  were  not 
posted  up  as  they  were  required  to  be  by  the 
statute.    Addison  v.  Hardj  1  Bailey,  431. 

23.  A  rent  reserved  on  a  lease  of  a  ferry  is 
not  extinguished  by  the  sale  of  the  land  on  one 
side  to  the  lessee.  Gourdme  v.  Davis,  1  Bailey, 
469. 

24.  By  the  common  law,  and  by  the  militia 
act  of  South  Carolina,  which  exempts  ferrymen 
from  military  dnty,  a  ferryman  is  only  he  who 
has  the  exclusive  right  of  transporting  passen- 
gers over  a  river  or  water-course,  for  hire,  at  an 
esUblished  rate.  Clarke  v.  The  SfaUs,  2  M'Cord, 
47. 

25.  As  soon  as  a  carriage  is  fairlv  on  the  drop 
or  slip  of  a  flat,  though  it  be  driven  by  the 
owner's  servant,  it  is  in  the  ferryman's  posses- 
sion, and  he  is  liable  for  any  subsequent  damage 
that  happens  to  it,  or  to  the  horses.  Cohen  v. 
Hume,  1  M'Cord.  439. 

26.  Where  a  statute  authorixed  certain  persons 
to  license  a  ferry  upon  the  payment  of  a  certain 
sum,  and  an  obligation  was  criven  for  the  pay- 
ment of  a  larger  sum  than  that  authoriied  by 
the  statute,  it  was  held,  that  such  obligation 
was  void.     Riddiek  v.  Amelia,  1  Mis.  5. 

27.  A  ferry  is  not  incident  to  the  land,  but 
arises  out  of  the  license  of  the  county  court. 
atark  V.  JtfiUer,  3  Mis.  470. 

28.  Under  the  sUtute  of  Alabama,  of  1820, 
making  ferrymen  liable  for  neglect,  the  lessee 
of  the  ferry  is  the  person  subject  to  the  penalty. 
But  a  person  managing  the  ferry  on  snares  is 
considered  the  servant  of  the  owner.  Taylor  v. 
Rushinr,  2  Stew.  160. 

29.  On  petition  for  leave  to  establish  a  ferry, 
by  one  wnose  title  to  the  land  to  be  incum- 
bered by  the  ferry  was  evidenced  by  a  certificate 
of  the  register  of  the  land-office,  the  court  can- 
not question  the  validity  of  the  petitioner's  title. 
Cox  V.  Easter,  1  Port.  130. 

30.  A  person  crossing  a  ferry  in  a  boat  not 
belonging  to  the  ferry,  and  steppinff  into  the 
ferry-boat  in  order  to  land,  is  not  liable  in  an 
action  to  recover  ferriage.  Henry  v.  Turner,  2 
Port.  23. 

31.  In  an  action  of  debt  upon  the  bond  of  the 
keeper  of  a  ferry,  judgment  for  the  damaoes  only 
can  be  rendered  in  Alabama.  BaUs  v.  Bridges, 
4  Port.  274. 

32.  Where  a  condition  was  added  to  the  stat- 
utory condition  of  the  bond  of  the  keeper  of  a 
ferry,  it  wu  held,  that  the  legal  effect  of  the 
statute  condition  was  not  enlarged,  nor  the 
duties  and  liabilities  of  the  keeper  increased 
thereby,  ib. 

33.  Mo  appeal  or  writ  of  error  lies,  to  the  cir- 
cuit court  in  Alabama,  fVom  a  decision  of  the 
court  of  commissioners  of  revenue  and  roads,  on 
the  establishment  of  a  ferry.  Ricks  v.  H<M,  4 
Port.  178. 

34    In  an  action  on  the  bond  of  a  keeper  of  a 


ferry,  the  deolaratioii  alleged  that  he  had  aot 
provided  good  and  saflicient  boats,  nor  done  and 
performed  all  matters  required  bj  law ,  for  that 
said  keeper  had  delivered  to  him  certain  mer- 
chandise, goods,  &:c.  to  be  conveyed  across  a 
river  for  him  ;  and  that  he  conducted  the  same 
so  negligently  as  to  damage  and  lose  said  roods, 
&c.  Held,  that  this  was  not  a  sufficient  2lega- 
tion  of  a  breach.  Judge  of  Wilcox  Comnty  Comrt 
y.  Pkarr,  4  Stew,  db  Port.  332. 

35.  A  ferryman  is  bound  to  transport  persons 
across  the  stream  after  nightfall,  unless  Uiere  be 
some  further  sufficient  excuse  for  not  doin/r  so. 
Paie  V.  Henry,  5  Stew.  A,  Port.  101. 

36.  The  landlord  of  a  ferry,  rented  and  occn- 

{»ied  by  a  tenant  under  him,  is  not  liable  for 
osses  occasioned  in  crossing  the  ferry.  Ladd  v. 
Chotard,  Minor,  366. 

37.  The  county  conrts  of  North  Carolina  have 
power  to  establish  two  ferries  at  the  same  point. 
Anon.  1  Hayw.  457. 

38.  The  judgment  of  a  county  court  of  Ken- 
tucky, discontinuing  a  license  for  a  ferry,  must 
state  precisely  the  ground  for  such  discontinu- 
ance.    Martin  v.  Jif  Kinney,  Ky.  Dec.  380. 

39.  Notice  of  an  application  for  a  ferry  is  only 
necessary  to  be  given  to  tliose  who  have  estab- 
lished ferries  within  a  mile.     Qioens  v.  Pollard^ 

3  A.  K.  Marsh.  320. 

40.  Application  for  a  ferry  may  be  made  by 
an  attorney  at  law,  as  well  a«  by  an  attorney  in 
fact.  ib. 

41.  Actual  possession  of  lands,  in  the  absence 
of  all  other  proof,  will  justify  the  establishment 
of  a  fernr.  tb. 

42.  Wnere  the  record  of  an  order  establishing 
a  ferry  recites  that  the  applicant  *'held  and 
poBsesse'^  the  land,"  but  does  not  state  that  he 
was  th«  -wner,  or  that  the  owner  had  notice  to 
appear,  the  order  is  erroneous.    Lawless  v.  Resss^ 

4  Bibb,  309. 

43.  "The  necessity  of  establishing  a  ferry  is  a 
question  entirely  for  the  county  court,  and  cannot 
be  inquired  into  by  the  court  of  appeals,  ib. 

44.  A  person,  not  a  party  to  the  record  and 
proceedings  for  the  establishment  of  a  ferry 
across  the  Ohio  river,  cannot  maintain  a  writ  of 
error  to  reverse  the  order  barely  upon  the  sug- 
gestion that  he  thinks  himself  aggrieved.  Cro#- 
by  V.  Lyon,  4  Bibb,  249. 

45.  Forcible  entry  and  detainer  will  not  lie  foi 
a  ferry.     Rees  v.  Lawless,  Litt.  S^.  Cas.  184. 

46.  The  order  of  a  county  court  granting  a 
ferry,  appearing  correct  on  its  face,  is  conclu- 
sive of  the  right  to  the  land,  and  cannot  be  in- 
cidentally assailed  upon  appeal.  Trustees  v. 
Taylor,  o  J.  J.  Marsh.  134.  Everton  v.  Sandsrs, 
ib.  148. 

47.  To  maintain  a  writ  of  error  to  an  order 
establishing  a  ferry,  it  is  not  necessary  for  the 
plaintiff  to  show  any  special  damage,  or  any 
particular  interest.  Lawless  v.  Rees,  1  Bibb, 
495. 

48.  To  justify  the  establishment  of  a  ferry 
across  the  Ohio,  the  applicant  must  own  the 
land  on  the  Kentucky  shore.  Trustees  of  Jef. 
Seminary  v.  Wagnon,  2  A.  K.  Marsh.  379. 

49.  Tlie  omission,  in  an  order  establishing  a 
ferry,  to  fix  the  rate  of  ferriage,  does  not  rar* 
nish  sufficient  ground  for  reversing  the  order. 
Acklar  v.  Oldham,  1  A.  K.  Marsh.  471. 

50.  On  the  establishment  of  a  ferry,  no  costs 
should  be  given  against  him  who  opposes  it.  t6. 

51.  It  is  error  to  establish  a  ferry,  without 
taking  bond  and  security  from  the  owner.     Sa» 
ders  V.  Craig,  1  A.  K.  Marsh.  196. 
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6S.  Where  a  person  objects  to  the  establish- 
ment  of  a  ferry,  across  the  Ohio,  on  the  ground 
that  there  is  a  ferry  within  less  than  a  mile,  the 
burden  of  proof  is  on  the  person  objecting,  to 
prove  the  fact.     Watts  ▼.  Horsely,  3  Bibb,  374. 

S3.  By  the  genera]  law,  the  owner  of  a  ferry 
must  be  the  owner  of  the  land  where  it  is  estab- 
lished ;  and  according  to  the  laws  of  Kentucky, 
ferries  must  not  be  within  half  a  mile  of  each 
other.  A  special  act  authorizing  a  ferry  **  from 
a  point  about  half  a  mile  below  Sprieve*s  on 
said  Underwood's  land,*'  does  not  dispense  with 
the  requirements  of  the  general  law  as  to  title. 
Henry  y.  Underwood,  1  Dana,  245. 

M.  The  notice  or  summons  to  the  owner  of  a 
ferry,  under  the  Kentucky  statute  of  1796,  to  show 
cause  against  its  discontinuance,  must  apprize 
him  of  tne  nature  of  the  complaint.  Broten  v. 
Givens,  1  Dana,  259. 

55.  The  appearance  of  the  owner  of  a  ferry, 
summoned  to  show  cause  against  its  discontinu- 
ance, under  Kentucky  statute  of  1796,  does  not 
waive  the  necessity  of  due  notice  to  him  of  the 
grounds  of  the  motion,  ib, 

56.  Where  a  ferry  across  the  Ohio  is  estab- 
lished within  less  than  a  mile  of  one  already 
established,  the  record  must  exhibit  a  state  of 
fact,  which  will  authorize  it  under  the  act  of 
assembly.     Casey  v.  Jones,  2  Litt.  301. 

57.  A  ferry  may  be  forfeited  by  non  user  ;  but, 
to  consummate  the  forfeiture,  a  summons  to  show 
cause  must  issue.  Trustees  of  MaysviUe  t.  Boon. 
2  J.  J.  Marsh.  224. 

58.  A  ferry  on  the  Ohio  river  is  alienable,  and 
descendable  with  the  land.  ib» 

59.  The  Kentucky  county  court  cannot  grant 
a  ferry  on  the  Ohio  river,  except  to  those  owning 
land  on  the  river,  ib, 

60.  The  trustees  of  a  town,  if  they  have  the 
legal  title  to  land  on  the  Ohio  river,  may  receive 
a  ffrant  of  a  ferry,  ib. 

61.  An  unsuccessful  opposer  of  an  applica- 
tion for  a  ferry  cannot,  on  appeal,  assign  errors 
of  fact,  and  introduce  new  evidence  to  support 
them.  Kennedy  v.  Trustees  of  Covington,  4  J. 
J.  Marsh.  538. 

62.  The  county  court  may  grant  more  than 
one  ferry  at  the  same  place,  if  the  public  con- 
venience require  it.  Brovm  v.  Given,  4  J.  J. 
Marsh.  28. 

63.  In  Kentucky,  it  is  not  necessary,  on  any 
stream  except  the  Ohio,  that  the  grantee  of  a 
ferry  should  own  the  land  on  the  stream,  ib. 

64.  A  reservation  of  ferry  privileges,  by  the 
Tender  of  lands,  does  not  deprive  the  county 
court  of  the  power  to  grant  a  ferry  to  the  vendee. 
Brown  v.  CHven,  4  J.  J.  Marsh.  28.  Kennedy  v. 
Trustees  of  Covington,  4  J.  J.  Marsh.  538. 

65.  An  order,  establishing  a  ferrv  to  land,  100 
yards  from  the  landing  of  a  preexistmg  ferry,  does 
not  interfere  therewiUi.  Brown  v.  Given,  4  J.  J. 
Marsh.  28. 

66.  An  order  of  a  county  court,  discontinuing 
a  ferry,  is  void,  unless  the  owner  had  notice  of 
the  proceedings,  ib. 

67.  The  ferry  law  of  Illinois,  of  Feb.  12th,  1827, 
does  not  authorize  a  county  commissioner's  court 
to  grant  a  license  to  ferry  to  a  corporation.  Betts 
V.  Menard^  Breese,  App.  10. 

68.  in  an  action  on  the  case  for  the  dis- 
turbance of  a  ferry,  the  defendant  proved  that 
the  ferry  he  occupied  had  been  granted  to  him 
by  a  competent  tribunal ;  held,  that  the  de- 
fendant's grant,  though  it  might  be  erroneous, 
was  whilst  unreversed  a  bar  to  the  suit.  Coit- 
nsr  T.  Paxson,  1  Blaokf  168. 
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1.  A  fine  and  five  years  non-claim  are  con- 
clusive evidence  of  title  in  the  cognizor  against 
all  persons  not  under  any  legal  disability ;  and  a 
fine  alone  is  sufficient  to  support  an  action  of 
ejectment  against  a  person  who  has  entered 
during  the  five  years,  without  title.  Jackson  v. 
Smith,  13  Johns.  426. 

2.  A  person  holding  land  by  deforcement 
merely  cannot  levy  a  fine,  so  as  to  affect  or  bar  a 
stranger  to  it.    Lum  v.  Burtris^  20  Johns.  483. 


FISHERIES. 

I.  Fisheries  in  Rivers,  Ponds,  ^. 
11.  Fisheries  uvon  the  High  Seas. 
III.  Oyster  Fiskeries,  fye. 


1.   Fisheries  in  Rivers,  Ponds,  ^c. 

1.  The  compact  between  New  Jersey  and 
Pennsylvania,  made  in  1783,  recognizes  the  right 
of  fishery  in  riparian  proprietors  on  the  Delaware 
river.  BenneU  v.  Boggs,  1  Baldwin,  60.  It 
authorizes  the  guarding  of  fisheries  on  the  river, 
annexed  to  the  respective  shores,  against  inter- 
ruption by  persons  fishing  under  claim  of  com- 
mon right  on  the  river.  &.  The  proprietors  of 
New  Jersey  had  no  right  in  the  Delaware  be- 
yond low-water  mark.  ib.  The  compact  of 
1676  did  not  give  a  common  right  of  fishery 
therein,  the  bed  of  the  river  being  in  the  crown 
at  that  time.  ib.  Neither  the  state  nor  fed- 
eral constitution  secures  a  common  right  of 
fishery  in  the  Delaware  to  the  people  of  New 
Jersey,  ib.  The  third  section  of  the  act  of 
1808,  of  New  Jersey,  defining  a  fishing  place, 
applies  only  to  shore  fisheries,  ib.  The  penal- 
ties of  the  law  of  1822  attach  to  any  person  who 
uses  a  gilling  seine,  or  a  drift  net  on  the  Dela- 
ware, unless  he  has  the  right  of  fishing  on  the 
opposite  shore,  ib.  A  person  claming  only  a 
common  right  cannot  enter  under  this  law. 
ib. 

2.  Any  town  adjoining  a  navigable  river  may 
appropriate  the  fish  within  its  limits ;  and  that  the 
towns  on  the  opposite  side  may  have  the  same 
right,  the  limits  must  not  include  the  tide- waters, 
but  the  shores  on  which  the  fish  are  drawn  and 
placed ;  for  either  town  may  take  the  fish  swim- 
ming in  the  tide-waters.  CooUdge  v.  WiUiams^ 
4  Mass.  140. 

3.  The  annual  temporary  use  of  a  fishing  priv- 
ilege does  not  disseize  him  entitled  to  the  privi- 
lege. Jfickerson  v.  Braekett,  10  Mass.  212. 
Frearyy.  Cooke,  14  Mass.  488. 

4.  'The  right  of  fishery  in  a  navigable  river  is 
public,  and  a  prescriptive  right  cannot  be  ac- 
quired by  an  uninterrupted  possession  and  use 
for  15  years.  Chalker  v.  Dickinson,  1  Conn. 
382. 

5.  The  Massachusetts  statute  of  1815,  c.  Ill, 
vests  in  a  certain  town  the  right  to  dispose  of  the 
right  to  take  ale  wives  in  a  river  within  the  town, 
and  provides  a  penaltv  against  those  obstructing 
their  passage.  Held,  the  statute  remedy  was 
cumulative ;  and  a  purchaser  of  the  fishery  might 
have  an  action  on  the  case  against  one  obstruct- 
ing the  fish.  Barden  v.  Crocker,  10  Pick.  383. 
And  in  such  action,  the  declaration  need  not  aver 
where  the  obstruction  was  erected,  ib. 

6.  In  Massachusetts,  the  common-law  right  of 
fishery,  in  onnavigable  rivers,  in  the  ripariaa 
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owners,  is  rabject  iminemo.4aUy  to  legislatiTe 
control.     Vinton  v.  Welsh^  9  Pick.  87. 

7.  The  right  to  fish  in  unnavi^fable  riyen  be- 
longs ezclosiTely  to  the  owners  of  the  lands 
adjoining,  eztenung  to  the  middle  of  the  river, 
onder  such  restraints  as  goyemment  maj  impose. 
Commonwealtk  y,  Chajmt,  5  Pick.  199.  But  this 
right  does  not  include  that  of  wholly  obstracting 
fisn.  ib.  In  navigable  rivers,  the  fishery  is  com- 
-mon  to  all  tiie  subjects,  under  the  regulation  of 
government,   ib. 

8.  A  town  sold  to  C.  a  fishing  privilege,  with 
a  condition  that  they  would  sell  no  further  privi- 
lege during  the  season,  which  condition  was 
broken.  Held,  that  the  town  could  maintain  no 
action  aeainst  C.  for  the  purchase  money,  al- 
though the  second  sale  was  void,  and  C.  united 
with  the  second  purchaser  in  carrying  on  his 
fisheiT.     Ttumion  v.  CasweUj  4  Pick.  275. 

9.  The  owner  of  land  traversed  by  an  unnavi- 
gable  stream  has  an  exclusive  right  to  fish 
uierein.  WtUers  v.  LilUy,  4  Pick.  145.  The  cus- 
tom of-  fishing  in  un navigable  rivers  on  the  soil 
of  another  is  not  a  ffood  custom,  and  if  it  were, 
it  ought  to  be  specially  pleaded.  Snob  a  ri^ht,  if 
available  at  all,  must  be  claimed  as  belonging  to 
some  estate,  and  by  prescribing  in  a  que  ettaU.  ib. 

10.  If  no  appropriation  has  been  made  of  the 
fish  in  a  navigable  river,  by  the  tovms  adjoining 
or  extending  across  such  river,  or  by  the  legisla- 
ture, any  citizen  may  take  them,  so  that  he  does 
not  trespass  on  the  land  of  others.  CooUdge  v. 
Williams,  4  Mass.  140, 144.  Frtery  v.  Cookey  14 
Mass.  48i9.  CemmonwmUt%  v.  Ckapin^  5  Pick. 
199. 

11.  Every  owner  of  a  water-mill  or  dam  holds 
ft  under  the  condition  that  a  sufficient  passage- 
way shall  be  allowed  for  the  fish ;  and  the  limita^ 
tion,  being  for  public  benefit,  is  not  extinguished 
by  any  neglect  to  compel  compliance.  Stough- 
tan  V.  Baker,  4  Mass.  522. 

12.  All  laws  regulating  the  taking  of  fish  are 
for  public  benefit,  to  preserve  the  nsh,  and  are 
public  statutes,  of  which  the  court  must  ex  officio 
take  notice.  Bumham  v.  Webster,  5  Mass.  266. 
Commontoealth  v.  M' Curdy,  5  Mass.  324. 

13.  The  right  of  fishery  in  Connecticut  River, 
above  the  ebb  and  flow  of  the  tide,  belongs 
exclusively  to  the  -adjoining  proprietors,  and  the 
public  have  only  an  easement  for  passing  and  re- 
passing with  any  water-craft.  Jidame  v.  Pease, 
*2  Conn.  481. 

14.  The  right  of  takinip  fish  in  the  Housatonic 
River,  required  under  the  Connecticut  statute 
of  January,  1783,  §  8,  is  personal  and  unas- 
signable in  those  who  acquire  it,  and  is  limited 
in  duration  to  the  enjoyment  of  it  by  the  same 
persons.  Munson  v.  ialdunM^  7  Conn.  168. 
Therefore,  where  two  persons,  who  had  acquired 
a  right  of  taking  fish  under  the  statute,  executed 
a  writing,  not  under  seal,  by  which,  for  a  valu- 
able consideration,  they  acquitted  such  fishing 
place  to  C;  it  was  held,  in  an  acti<m  by  D, 
claiming  under  C,  against  E,  for  a  disturbance, 
that  8U<%  writing  was  invalid,  as  a  license  trans- 
fer, or  assignment  of  any  kind,  and  was  inadmis- 
sible, as  evidence  oi  title  in  C.  ib, 

15.  The  powers  given  to  the  committees  ap- 
pointed under  the  private  statutes,  regulating  the 
taking  offish  in  Denny's  River  and  its  tributajry 
streams,  cannot  be  exercised  by  an  individual 
member,  but  are  confided  to  a  majority  of  the 
committee  of  any  town  named  in  the  acts.  Ste- 
phenson V.  Gooek,  7  Greenl.  152.  Whether,  by 
these  statutes,  the  committee  may  open  a  pas- 
Mge  for  the  fish  by  Ibrce,  dubiUOur.  ib. 


16.  The  provisions  of  the  Massachusetts  statute 
of  1813,  c.  144,  **  for  the  preservation  of  fish  in 
Penobscot  River  and  Bay,  and  the  streams  emp- 
tying into  the  same,"  extend  to  fisheries  in  the 
town  of  Orrington,  county  of  Penobscot,  so  &r 
as  they  are  not  inconsistent  with  the  statute  of 
1806,  c.  33.  CommanweaUk  v.  WeiUwortk,  15 
Mass.  188. 

17.  In  Massachusetts,  the  legislature  have  the 
right  to  regulate  the  taking  of  fish  within  the 
state,  and  to  oblige  all  citizens  to  conform  to  the 
regulations  by  inflicting  penalties  for  their  viola 
tion.  Bumkam  v.  Webster,  5  Mass.  266.  Jiiek- 
erson  v.  Braekett,  10  Mass.  212.  The  legislature 
have  a  right  to  appoint  comnuttees  to  locate  ^d 
describe  the  site  and  dimensions  of  passage-ways 
for  fish  through  a  mill-dam.  But  if  a  committee 
thus  appointed  should  locate  and  describe  a  pas- 
sage-way for  fish  unnecessary  or  unreasonable, 
by  which  the  property  of  the  mill-owner  should 
be  injured  without  any  public  benefit,  he  might 
have  a  remedy  by  an  action  at  law.  StoughUm 
V.  Baker,  4  Mass.  522.  The  legislature  may 
appoint  a  committee  to  make  alterations  in  a 
sluice-way  for  passace  of  fish,  and  order  a  part 
of  the  expenses  of  tne  alterations  to  be  paid  by 
the  owner  of  the  dam.   j/b. 

18.  By  the  statute  of  Massachusetts  of  1797,  c. 
75,  cerUiin  towns  were  authorized  to  sell  the 
ri^ht  of  taking  fish  within  their  limits,  under  cer- 
tain regulations.  The  authority  thereby  ^ives 
amounts  to  a  franchise,  which  may  be  assigned 
or  released.  Watertown  v.  Wkie^  13  Mass 
477. 

19.  If  the  state  grant  a  tract  of  land  adjoining 
a  river,  and  the  privilege  of  taking  fish,  to  be 
held  in  common  with  other  settlers,  and  after 
wards  such  tract  be  incorporated  as  a  town,  the 
privilege  of  fishing  within  its  limits  becomes  • 
corporate  right,  liable  to  be  restrained  and  regu 
lated  by  the  legislature.  Jfiekerson  v.  Braekett^ 
10  Mass.  212. 

20.  A  seine  attached  by  one  end  to  a  boat 
made  fast  to  a  stake  on  one  side  of  Charles  River 
and  having  at  the  other  end  a  rope  passed  round 
a  stake  at  the  other  side  of  the  river,  and  held  and 
drawn  by  men,  was  held  to  be  within  the  prohibi- 
tion of  the  statute  of  1818,  c.  109,  §  1.  Watertoum 
V.  Draper,  4  Pick.  165.  The  fact  that  the  seine 
does  not  extend  quite  across  the  river,  and  the 
time  which  it  remains,  are  immaterial,  sJl  setting 
of  seines  in  the  river  being  unlawful,   ib 

21.  Where  the  statute  of  1797,  c.  69,  requires 
that  the  owner  of  a  dam  shall,  by  direction  of  the 
proper  committee,  open  a  sluice-way  for  the  pas 
sage  of  the  fish,  and  the  committee  directed  the  de- 
fendant to  open  a  passage,  without  specifying  the 
width,  it  was  held,  that  the  word  passage,  ex  «i 
termini,  meant  an  opening  of  sufficient  width  to 
permit  the  water  to  run  out  freely  and  the  fish 
to  pass  ia:p ;  and  that  the  objection,  that  the  time 
was  not  fixed  in  which  it  was  to  remain  open, 
was  invaUd,  because  such  ttnae  could  be  fixed 
subsequently.  Held,  also,  that  unless  the  com- 
mittee act  corruptly,  their  direction  is  conclusive 
on  all  persons.  Briggs  ▼.  Murdoek,  13  Pick. 
306. 

22.  In  Massachusetts,  the  statute  of  1797,  c.  69, 
provides  that  the  towns  of  Rochester,  Wareham, 
and  Carver  shall  annually  ^>point  a  committee 
for  the  preservation  of  alewives  in  the  Wewean> 
tit  river.  The  inhabitants  of  Wareham  chose  a, 
u  committee  of  herrings  at  the  west  end  of  the 
town,'*  and  it  appearing  that  the  names  kerrimg 
and  oZstmves  were  used  indiscriminately  for  the 
same  fish,  and  that  thr>re  is  no  other  ftrftiw 
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than  the  Weweantit  in  the  weit  end  of  the  town 
frequented  by  &le wives,  and  that  no  other  com- 
mittee was  ehoeen  for  this  purpoae,  it  was  held, 
that  this  was  competent  evidence  to  go  to  the 
jury,  that  the  herring  committee,  thos  chosen, 
was  that  contemplated  by  the  statute.  t6.  305. 
So,  of  an  election  at  Rochester  of  *«  a  commit- 
tee as  inspectors  of  Weweantit  River,*'  it  ap- 
Searing  that  no  other  committee  was  chosen, 
o,  of  an  election  at  Carver  of  a  ^*  herring  com- 
mittee," it  appearing  that  the  herring  and  ale- 
wives  all  come  np  the  Weweantit  to  the  fish- 
ing places  in  Carver,  and  that  no  other  commit- 
tee was  chosen.  t6. 

23.  The  statutes  of  1797,  c.  69,  requiring  the 
committee  on  fisheries  in  Wareham,  Ac,  to  be 
sworn  in  the  same  manner  as  other  town  ofiicers, 
does  not  require  a  particular  form ;  but  only  a 
substantial  conformity  with  the  requisitions  of 
the  statute,  ih. 

34.  The  prohibition  in  the  Connecticut  statute 
tit.  70,  c.  1,  §6,  to  use  any  bush-seine  in  Housa- 
tonic  River,  extends  to  the  whole  river.  ^aaU 
man  v.  Curtis^  1  Conn.  323. 

25.  The  le^slature  of  Connecticut,  bj  an  act 
in  1783,  prohibited  all  persons  from  fishing  with 
seines  within  certain  limits,  in  Connecticut 
River  between  certain  specified  days  in  the  year, 
except  the  proprietors  of  certain  lands,  who 
were  to  have  liberty  to  use  two  seines  under  cer- 
tain restrictions.  In  1789,  A,  who  was  a  pro- 
prietor of  land  adjoining  the  river  within  the 
specified  limits,  prayed  ^e  legislature  to  grant 
him  the  exclusive  right  to  use  one  seine  in  the 
river  adjoining  his  land,  claiming,  in  his  memo- 
rial, a  right  of  fishery  appurtenant  to  his  soil, 
and  complaining  that  his  righto  had  been  in- 
fringed by  the  public  act  of  1783.  A  resolve 
was  thereupon  passed,  recapitulating^  the  ^Cipre- 
sentations  of  A  by  way  of  recital,  without  find- 
ing them  as  facte,  granting  liberty  to  A,  his  heirs 
and  assigns,  during  the  pleasure  of  the  legisla- 
ture, to  use  one  seine  at  the  place  described, 
under  the  same  restrictions  as  were  imposed 
upon  the  proprietors  exempted  from  the  operas 
tion  of  the  act  of  1783.  in  1808,  that  act  was 
repealed.  It  was  held,  that  the  operation  of 
the  resolve  of  1789  was  not  to  grant  a  several 
fishery  to  A,  but  only  to  suspend  the  act  of  1783 
as  to  him,  and  that  the  righte  of  A  and  all  others, 
regarding  the  fishery  in  question,  were  left,  by 
the  repeal  of  that  act  in  1808,  as  they  were 
before  it  was  passed.  Chalker  v.  JHekinsan^  1 
Coun.  510. 

26.  Streams  in  which  alewives  and  oertein 
other  fish  have  been  accustomed  to  ascend,  are 
subject  to  the  regulation  of  the  legislature.  No 
individual  can  prescribe  against  this  right  which 
is  held  to  belong  to  the  public.  Cottnll  v.  M^ 
Tick,  3  Fairf.  222. 

27.  The  act  of  the  legislature  of  Massachusette 
of  1807,  erantinff  the  emolumente  arising  from 
the  fisheries  in  i5amariscotte  River  to  the  towns 
of  Newcastle  and  Nobleborough,  and  authorizing 
them  to  choose  a  committee  by  themselves,  or 
any  other  person  employed  under  them,  "  to  keep 
open  a  sluice  or  passage-way  for  the  fish,  and  to 
go  on,  over,  or  through,  any  land,  or  through 
any  mill,  or  wheresoever  it  should  be  neces- 
sary for  the  purposes  of  the  act,  without  being 
considered  as  trespassers,"  is  not  unconstitu- 
tional,  ib, 

28.  The  right  of  fishing  in  a  navigable  river, 
IS  a  common  right.    King  v.  Lay^  5  Day,  72. 

29.  Where  an  injury  to  a  fishery  in  one 
fountj  is  caused  by  an  obstruction  erected  in 


another,  an  action  lies  in  ^bar.    Bordtm  t. 
Crocker,  10  Pick.  383. 

30.  A  firee  fishery  is  not  an  exclusive  fishery. 
Melvm  V.  WkiHng,  7  Pick.  79. 

31 .  Where  the  stetute  imposes  a  penalty  for 
fishing,  and  gives  an  action  of  debt  qmi  tarn 
against  him  or  them  offending,  only  one  penalty 
can  be  recovered  for  taking  the  same  fish,  though 
there  be  more  than  one  offender.  BtnttdU  v. 
Jfovrse,  4  Mass.  431 .  But  if  several  were  fishing 
together,  each  with  his  own  net,  and  on  separate 
account,  they  would  be  severally  liable  lor  the 
penalty,  each  one  for  the  fish  he  caught,  although 
they  might  afterwards  throw  all  the  fish  into 
common  stock,   ib. 

32.  Where  a  declaration,  in  an  action  qui  tarn, 
for  taking  fish  contrary  to  stetute,  alleged  several 
offences  as  committed  at  divers  days  and  times 
between  two  certein  da^s,  and  demanded  several 
penalties,  the  declaration  was  adjudged  good,, 
after  a  verdict  finding  but  one  penalty  forfeited. 
Bumham  v.  Webster,  5  Mass.  266. 

33.  Trespass  lies  by  the  owner  of  a  fishery  for 
a  direct  interruption  of  his  right    Hart  v.  JEKU, 

1  Whart.  124. 

34.  No  person  can  have  an  exclusive  ngkt  to 
take  fish  from  the  navigable  portion  of  the  River 
Delaware.     Yard  v.  CUirman,  2  Penn.  936. 

35.  The  fishery  in  Salmon  River,  in  the  county 
of  Oswego,  emptying  into  Lake  Ontario,  belongs 
exclusively  to  the  owners  of  the  adjacent  land. 
Hooker  v.  Cummings,  20  Johns.  90.  In  rivers 
which  are  navigable,  that  is,  as  fiur  as  the  tide 
ebbs  and  flows,  me  right  of  fishing,  as  well  as  of 
navigation,  is  common  to  all ;  but  in  rivers  not 
navigable  in  that  sense,  or  above  the  flow  and 
ebb  of  the  tide,  the  proprietors  of  the  soil  have 
the  exclusive  ri?ht  of  fishing  opposite  of  theii 
land  to  the  middle  of  the  river,  ib, 

36.  The  Saranac  not  being  a  navigable  river, 
the  erection  of  a  dam,  by  the  patentee  of  a  tract 
of  land  on  both  sides  of^the  river,  in  1786,  near 
the  mouth  of  the  river,  by  which  salmon  are 
prevented  firom  passing  up  the  river  from  Lake 
Champlain,  is  not  indicteble  as  a  public  nuisance 
either  at  the  common  law,  or  under  the  New 
York  stetute  for  the  preservation  of  fish  in 
certein  waters,  passed  April  3d,  1801,  and  reen- 
aoted  April  5th,  1813.  People  v.  Piatt,  17  Johns. 
195. 

37.  Clearing  out  a  fishing  place,  in  a  river, 
does  not  give  an  exclusive  right  of  fishery. 
WestfaU  V.  Van  Anker,  12  Johns.  424. 

38.  A  right  to  fish  in  any  waters  gives  nc 
power  over  the  land.     Cortdyou  v.  Van  Brundt, 

2  Johns.  357. 

39.  A  common  right  of  fishery  in  the  inhabit- 
ante  of  a  place,  annexed  to  the  inhabitency,  is 
a  personal  riffht  in  each  of  them,  not  assignable 
Jacobson  v.  Fountain,  2  Johns.  170. 

40.  Fishing  on  a  Sunday  in  the  channel  of  the 
Hudson  River,  between  the  city  of  New  York  and 
Baker's  Falls,  is  a  violation  of  the  New  York  act 
to  protect  the  fishing  in  Hudson  River,  &c.  (ses- 
sion 38,  c.  146,  §4.)  Sickles  v.  Sharp,  13  Johns. 
497. 

41.  A  devise  of  a  farm  bounded  *'  down  a  creek 
to  the  river,  thence  ,by  the  river  to  thb  place  of 
beginning,"  also  to  another  **  my  fishing  place," 
the  devisee  to  have  the  use  of  the  testator's  two 
negroes  one  month  in  the  year,  to  assist  him  in 
fishing,  fives  by  the  latter  clause  no  right  to  the 
soil  on  the  bank  of  the  river,  but  an  easement  on 
tile  shore  for  fishing.  Hart  v.  Hill,  1  Whart. 
124. 

42.  The  North  Carolina  act  of  1787  entitles  an 
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owner  of  the  ahore  to  use  a  rock  in  the  stieam 
for  a  fishery.    Jamtt  ▼.  Jmua^  1  Hajw.  488. 

43.  By  the  principles  of  the  common  law,  a  town 
has  no  right  of  property  in  a  fishery  within  its 
limits,  bnt  the  property  is  in  the  public.  Bau' 
dolph  ▼.  Braintree,  4  Mass.  315.  Coolidgt  v. 
WULiamSy  4  Mass.  140. 

44.  It  seems  it  is  a  part  of  the  common  law  of 
Massachusetts  that  a  town  may  appropriate  fish, 
if  not  appropriated  by  the  legislature.  CooUdge 
w.  WUliams,  4  Mass.  140. 

45.  Gould  ▼.  James,  6  Co  wen,  369,  affirmed  in 
Rogers  y.  Jones,  1  Wend.  237. 


II.   Fisheries  on  the  High  Seas. 

46.  If  a  vessel  licensed  for  the  fisheries  be 
engaged  in  an  illegal  traffic,  she  is  forfeited  under 
the  SSd  section  of  the  coasting  act.  The  EUzaf 
2  Galhs.  4. 

47.  The  sixth  section  of  the  coasting  act  of 
February,  1798,  c.  8,  inflicts  a  forfeiture  of  the 
ship  and  cargo,  only  in  cases  of  unregistered 
vessels,  found  with  foreign  goods  on  board,  in 
the  coasting  trade,  and  not  of  vessels  licensed 
for  the  fisheries,  ib, 

48.  Since  the  act  of  24th  of  March,  1828, 
c.  109,  the  mackerel  fishery  cannot  be  lawfully 
carried  on  under  a  license  for  the  cod  fishery,  in 
pursuance  of  the  act  of  1793,  c.  52,  §  32.  The 
J^ymph,  1  Sunmer,  516.  "  Trade,'*  in  the  latter 
act,  IS  used  as  equivalent  to  occupation,  employ- 
ment,  or  business,  for  gain  or  profit.  Both  the 
cod  fishery  and  the  mackerel  fishery  are  a 
'*  trade  '*  within  the  true  intent  and  meaning  of 
such  act.  ib. 

49.  A  vessel  licensed  for  the  cod  fishery,  un- 
der the  32d  section  of  the  act  for  enrolling  and 
licensing  vessels,  took  on  board  goods  to  trans- 
port from  New  London  about  five  miles  to  Mys- 
tic River.  Held,  that  she  was  forfeited  for  being 
engaged  in  another  trade  than  that  for  which 
she  was  licensed.     The  Active,  Paine,  247. 

50.  A  licensed  fishing  vessel,  under  the'  32d 
section  of  the  act  of  February  18tb,  1793,  for  en- 
rolling and  licensing  vessels,  is  liable  to  forfeit- 
ure for  sailing,  laden  with  goods,  with  intent  to 
carry  them  to  another  place,  without  license 
therefor,  although  the  goods  are  wholly  of  do- 
mestic growth  and  manufiicture,  and  not  liable 
to  any  duty.  The  Sloop  Active,  7  Cranch,  100. 
Such  cargo  is  not,  however,  liable  to  forfeiture, 
unless  it  belongs  to  the  master,  owner,  or  a  mar- 
iner of  the  vessel,  ib. 

51.  Where  whales  are  caught,  and  oil  is  man- 
ufactured by  the  crew  of  an  American  vessel, 
the  oil  is  not  the  product  of  **  foreign  fish- 
ing" within  the  meaning  of  the  revenue  laws 
of  the  United  States,  though  it  may  since  have 
been  owned  and  brought  into  port  by  persons 
in  foreign  service.  U.  Stales  v.  Burdett,  2  Sum- 
ner, 336. 

III.    Oyster  Fisheries,  4^. 

52.  A  state  may  pass  laws  prohibiting  the  cit- 
izens of  other  states  from  taking  oysters  within 
its  territorial  limits.    Corfield  v.  Cotyeil,  4  Wash. 

V/>  C/.  **»  1* 

53.  One  claiming  an  exclusive  grant  from  the 
legislature  of  New  Jersey,  under  the  act  of  1824, 
to  catch  oysters  in  Raritan  Bay,  when  the  tide 
ebbs  and  flows,  may  eject  one  claiming  under 
the  charters  of  Charles  2  to  the  Duke  of  York, 
.*n  1664  and  1674,  which  were  surrendered  by 


the  proprietors  to  Queen  Anne,  in  1702.    Ma 
tin  V.  WaddeU,  16  Port.  367. 

54.  Oysters  planted  by  an  individual  in  a  bed, 
clearly  designated  and  marked  out  in  a  bay  or 
arm  of  a  sea,  are  the  property  of  him  who  plants 
them,  and  trespass  lies  against  any  one  inter- 
fering with  them,  though  such  spot  is  the  com- 
mon fishery  of  all  the  inhabitants  of  the  town  in 
which  the  bay  is  situated.  Fleet  v.  Hegeman, 
14  Wend.  42. 

55.  A  several  fishery,  in  an  arm  of  the  sea, 
where  the  tide  ebbs  and  flows,  may  be  de- 
rived from  prescription ;  but  such  prescription 
must  be  clearly  proved ;  every  presumption  is 
against  it.     GoiUd  v.  James,  6  Cow.  369. 

56.  A  grant  of  "  the  exclusive  right  of  fishing 
with  nets  on  the  green  flats,"  for  TO  years,  was 
held  not  to  be  a  lease  of  the  fishery,  but  of  the 
right  of  drawing  nets  upon  the  flats,  such  being 
the  purpose  for  which  they  had  been  used,  and 
this  being  in  the  power  of  the  lessor  to  grant ; 
but  the  fishery  on  the  flats  still  remains  in  com 
mon.    Brink  v.  JRichtmyer,  14  Johns.  256. 


FIXTURES. 

1.  Articles  fixed  to  the  freehold,  and  becoming 
a  part  of  it,  pass  with  it.  JlfCUntoch  v.  Graham^ 
3  M'Cord,  553. 

2.  As  to  what  things  are  considered  fixtures  to 
the  freehold,  and  whi^  may  be  removed  by  a  ten- 
ant, and  what  by  a  vendor.  Kirtoan  v.  Latour^ 
1  Har.  &,  J.  289. 

3.  What  is  necessary  to  the  full  and  free  en- 
joyment of  a  freehold,  sold  for  agricultural  pur- 
poses, passes  under  a  conveyance  of  the  fireehold, 
if  usually  necessary,  or  used  in  the  management 
of  the  farm.     Farris  v.  Walker,  1  Bailey,  540. 

4.  As  between  vendor  and  vendee,  upon  a  sale 
of  land,  fixtures  pass  to  the  vendee.  Miller  v. 
Plumb,  6  Cow.  665. 

5.  As  between  landlord  and  tenant,  property 
fixed  to  the  premises  by  the  latter,  for  manufac- 
turing purposes,  belongs  to  the  tenant:  and  a 
conveyance  of  the  premises,  by  the  landlord,  will 
not  carry  such  fixture  to  the  grantee,  as  appur- 
tenant to  the  premises.  Raymond  v.  White,  7 
Cow.  319. 

6.  Fixtures  erected  by  the  tenant,  which  he  is 
entitled  to  remove,  must  be  removed  during  tho 
lease.  And  this  rule  applies  more  strictly  be- 
tween a  tenant  for  life,  or  his  lessee,  and  the  re- 
mainder-man. White  V.  Amdt,  1  Whart.  91. 
The  acceptance  of  rent  by  the  remainder-man 
from  the  lessee  of  the  tenant  for  life,  is  not  held 
to  ratify  an  agreement  between  such  tenant  for 
life  and  the  lessor,  allowing  him  to  put  up  build- 
ings,   ib. 

7.  A  still,  set  by  a  lessee  upon  the  land  of  the 
lessor,  is  a  fixture  as  between  them.  Pillow  v. 
Love,  5  Hay  w.  109. 

8.  A  cider  mill  and  press,  erected  by  a  tenant 
holding  from  year  to  year,  at  his  own  expense, 
and  for  his  own  use,  in  making  the  cider  on  the 
farm,  are  not  fixtures,  but  personal  property,  be- 
longing to  the  tenant,  who  may  remove  them  at 
the  expiration  of  his  tenancy,  or  after  the  end  of 
the  term.     Holmes  v.  Tremper,  20  Johns.  29. 

9.  The  general  rule^  that  the  tenant  cannot  re- 
move fixtures,  does  not  relate  to  fixtures  erected 
for  the  purposes  of  trade  and  manufacture,  what- 
ever be  the  form  or  size  thereof.  Vanness  v. 
Pacard,  2  Pet.  137. 

10.  A  carding  machine  situated  in  a  building 
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erected  for  the  purpose  of  carrying  on  carding, 
ready  to  be  put  in  operation,  and  standing  on  the 
floor  in  its  usual  place  of  operation,  but  not  fas- 
tened to  the  building,  is  personal  property,  and 
subject  to  an  execution,  issued  by  a  justice  of 
the  peace.     Taffe  y.  Warwick^  3  Blackf  111. 

11.  It  seems  that  machinery  for  spinning  flax  and 
tow,  and  carding  machines,  used  in  a  manufac- 
tory, which  were  fastened,  the  carding  machines 
to  the  floor  with  wooden  pins,  and  the  machines 
for  spinning  flax  by  upright  pieces,  extending 
to  the  upper  floor,  and  by  cleets  nailed  to  the  floor 
about  the  feet  of  the  frames,  neither  of  them  being 
nailed  to  the  building,  are  not  fixtures,  but  per- 
sonal property.     Cresson  v.  SUmty  17  Johns.  116. 

12.  it  seems  that  a  stone  for  grinding  bark,  af- 
fixed to  a  mill  called  a  bark  mill,  is  not  part  of 
the  freehold,  but  a  personal  chattel.  Htermance 
T.  Vemoy,  6  Johns.  5. 

13.  Machinery  in  a  manufactory,  though  at- 
tached to  the  floor  and  to  posts  by  cleets  and  wood 
screws,  to  keep  it  firm,  if  it  can  be  remoyed  with- 
out injury  to  the  building,  or  to  itself,  is  person- 
al property.     Swift  y.  Thompson^  9  Conn.  63. 

14.  Fixtures  erected  by  a  tenant  for  carrying 
on  his  trade  are  personal  property,  and  go  to  his 
executors.     Lemar  y.  Milts ^  4  Watts,  3&. 

15.  Where  a  lot  and  brewery  were  sold,  and  af- 
terwards leased,  a  malt  mill  being  thereon  at 
the  time  of  sale  and  lease ;  held,  that  the  machin- 
ery of  the  mill  could  not  be  remoyed  by  the  ten- 
ant, although  it  might  be  done  without  injury  to 
the  brewery.  PhiUipson  y.  Mallanphy^  1  Mis. 
620. 

16.  A  kettle  or  boiler  put  up  in  a  tannery,  with 
brick  and  mortar,  is  not  a  fixture,  unless  there  be 
something  to  show  that  it  was  so  intended.  Hunt 
y.  MuUanvky,  1  Mis.  508. 

17.  Stills  set  up  in  furnaces,  in  the  usual 
manner  for  making  whiskey,  are  not  fixtures,  but 
personal  property.     Burk  v.  Baxter ^  3  Mis.  207. 

18.  Buildings  erected  on  the  land  of  another, 
with  his  consent,  are  personal  property  of  him 
who  erected  them,  who  can  enter  to  remoye  them, 
without  being  subject  to  more  than  nominal  dam- 
ages in  an  action  of  trespass.  JVeUs  y.  Banister^ 
4  Mass.  514.  Taylor  y.  Townsend^  8  Mass.  411. 
Washburn  y.  Sproat,  16  Mass.  449.  But  a  person 
cannot  remoye  buildings  which  he  yoluntarily 
and  without  contract  erects  upon  another's  land. 
Washburn  v.  Sproat,  16  Mass.  449. 

19.  A  tenant  lawfully  in  possession  may  take 
down  and  carry  away  any  building  erected  bj 
him  on  the  land,  the  materials  of  which  were  his 
own,  which  are  not  fixtures,  or  so  connected  with 
the  soil  that  they  cannot  be  moyed  without  preju- 
dice to  it.  Taylor  y.  Townsend,  6  Mass.  411. 
Washburn  y.  Sproat,  16  Mass.  449. 

20.  An  owner  of  a  manufactory  mortgaged  it 
and  its  appurtenances,  but  remamed  in  posses- 
sion. Held,  that  carding  machines,  so  connected 
that  they  couH  be  remoyed  and  used  in  another 
building,  wen  personal  property,  and  could  be 
attached  in  a  suit  against  mortgagor.  Gale  y. 
Wardj  14  Mass.  352. 

21.  Iron  stoyes,  fastened  to  the  brick  work  of  a 
chimney,  are  fixtures,  and  will  pass  under  the  leyy 
of  an  execution.  Goddard  y.  Chase,  7  Mass. 
432. 

22.  A  kettle  in  a  fuUiiig  mill,  set  in  brick,  is  a 
fixture,  and  passes  to  a  mortgagee.  Union  Bank 
y.  Emerson,  15  Mass.  159. 

23.  A  gin*house,  the  running  gear  thereof,  and 
a  packing  screw,  are  fixtures  inseparable  from 
the  realty  and  pass  with  the  fVeehold.  AT  Dan- 
tsl  ▼.  Moody,  3  Stew.  314. 


24.  Where  P.  had  recoyered  from  L.  the  lot  on 
which  his  bricks  were  made,  and  took  posses- 
sion of  the  lot;  held,  that  P.  was  entitled  to 
the  unburnt  but  not  to  the  burnt  bricks  thereon. 
Lampton  r.  Preston,  1  J.  J.  Marsh.  454. 

25.  A  tenant  for  life,  years,  or  at  will,  may  re- 
moye such  improyements  from  the  freehold  as  he 
has  placed  there,  provided  such  removal  will  not 
injure  the  premises,  or  make  them  worse  than 
when  he  entered :  such  as  a  padlock  for  a  corn- 
house,  or  moyeable  boards  for  binns.  Whiting  y. 
Brastow,4  Pick.  310. 

26.  The  fence  on  the  boundary  line  between 
two  adjacent  proprietors'  lands  is  a  fixture,  and 
neither  can  maintain  an  action  of  trespass  against 
the  other  for  remoying  it,  each  haying  in  it  an 
undivided  interest.  Uibson  y.  Vaughn,  2  Bailey, 
389. 

27.  Manure,  in  the  ordinary  course  of  accumu- 
lation on  a  farm,  is  parcel  of  the  fireehold,  and 
passes  with  it.     Stone  y.  Proctor,  2  Chip.  115. 

28.  In  New  York,  wheat  or  com,  growing,  is 
considered  as  personal  estate.  Whipple  y.  Foot, 
2  Johns.  416.    J^ewcomb  y.  Raner,  ib.  421 ,  note. 


FLORIDA. 

1.  The  object  of  the  treaty  with  Spain,  for  the 
cession  of  Florida,  was  to  invest  the  commission- 
ers with  full  power  to  receive,  examine,  and  de« 
cide  upon,  the  amount  and  validity  of  asserted 
claims  upon  Spain.  Their  decision  was  final, 
and  not  reexaminable  as  to  the  validity  and 
amount  of  the  claim.  Comegys  v.  Vasse,  1  Pet. 
212. 

2.  Afler  the  validity  and  amount  of  the  claim 
had  been  settled  by  the  commissioners  under  the 
treaty,  the  rights  of  claimants  to  the  whole,  or 
parts  of  the  claims,  must  be  settled  by  the  ordi* 
nary  judicial  tribunals,    ib. 

3.  The  treaty  for  the  cession  of  Florida  recog- 
nized an  existing  right  in  the  aggrieved  parties 
to  compensation,  and  did«ot  in  the  most  remote 
degree  turn  on  the  notion  of  a  donation.  It  was 
demanded  firom  Spain  as  a  matter  of  right,  and  as 
such  granted,      io.  217. 

4.  The  powers  of  the  territorial  legislature  ol 
Florida  extend  to  all  rightful  objects  of  legisla 
tioD,  subjectJto  the  restriction  that  their  laws  shall 
not  be  inconsistent  with  the  laws  and  constitutios 
of  the  United  States.    American  Ins.  Co.  v.  Can 
ter,  1   Pet.  511.     All  the   laws  which  were  in 
force  in  Florida,  while  a  province  of  Spain,  ex 
cept  those  which  were  political  in  their  charac* 
ter,  concerning  the  relations  between  the  people 
and  their 'sovereign,  remained  in  force  until  al- 
tered by  the  government  of  the  United  States. 
ib.    The  treaty  whereby  Spain  ceded  Florida  to 
the    United  States    admits  the    inhabitants   of 
Florida  to  the  rights  and  privileges  of  the  citi- 
zens of  the  United  States,  but  they -do  not  share 
in  the  government  till  Florida  shall  become  a 
state,  te. 

5.  After  the  execution  of  the  treaty  ceding 
Florida  to  the  United  States,  and  its  ratification 
by  the  government  of  the  United  States,  but  be- 
fore its  ratification  by  Spain,  a  British  subject  in- 
troduced slaves  into  Florida,  and  put  them  in  the 
possession  of  A.  The  slaves  broke  into  insur- 
rection, and  committed  various  outrages.  An 
officer  of  the  United  States'  army,  at  Amelia  Is- 
land, at  the  request  of  the  wife  of  A.,  (who  was 
absent,)  and  with  the  permission  of  the  Spanish 
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govemor  to  enter  Florida,  for  the  protection  of 
its  inhabitants,  sent  a  party  who  seixed  the  slaves, 
and  they  were  detained  in  his  custody  till  or- 
dered by  the  ^vemment  to  be  given  up.  While 
in  custody,  one  of  the  slaves  was  shot  by  a  sen- 
tinel, while  attempting  to  escape.  An  action  of 
trover  was  brought  against  the  officer  by  the 
owner  of  the  slaves,  for  damages  for  their  deten- 
tion, and  he  was  held  not  to  be  liable,  the  seizure 
and  detention  being  justifiable.  Fayne  v.  Robinr 
«oi»,  Harper,  279.    See  Treatv. 


FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  forcible  entry  and  detainer,  the  wife  of 
toe  prosecutor  may  prove  the  force,  but  only  the 
force.     Respubliea  v.  Shryher^  1  Dall.  68. 

2.  In  an  action  for  forcible  entry  and  detainer, 
in  Pennsylvania,  title  cannot  be  given  in  evi- 
dence by  the  defendant,  to  prevent  restitution. 
ib. 

3.  In  an  indictment  for  forcible  entry,  &c.,  in 
Pennsylvania,  the  prosecutor  need  not  state 
'*  when  "  he  was  seized  of  the  premises,  ib. 

4.  In  an  indictment  for  forcible  entry,  &c.,  in 
Pennsylvania,  the  allegations,  that  the  prose- 
cutor **was  seized^*'  and  'Hhat  hin  possession 
thereof  continued,'*  &c.,  are  not  cause  for  an 
arrest  of  judgment,  on  the  ground  of  repug- 
nancy; the   latter  clause   being  surplusage,  ib. 

5.  The  proceedings  on  an  inquisition  of  forci- 
ble entry,  &c.,  in  Pennsylvania,  were  quashed, 
because  the  defendant  was  stated  in  the  inquest 
to  have  been  **  possessed,"  but  no  estate  or  term 
was  laid.     Resptiblica  v.  Campbell,  1  Dall.  354. 

6.  An  allegation,  in  the  inquisition,  that  the 
prosecutor  was  disseized,  necessarily  implies  a 
previous  seizin.  Commonwealth  v.  Fitch,  4  Dall. 
212. 

7.  The  statute  5  Richard  2,  c.  7,  respecting 
entry  manuforti,  is  part  of  the  common  law  of 
this  state.  Harding's  case,  1  Greenl.  22.  For- 
cible entry  into  a  dwelling-house  is  indictable  at 
common  law,  though  the  force  be  alleged  only 
in  the  formal  words  vi  et  armis.  ib. 

*  8.  A  complaint  for  a  forcible  entry  must  al- 
lege that  the  complainant  was  seized  of  the 
premises,  or  possessed  thereof  for  a  term  of 
years,  and  that  the  entry  was  with  a  strong 
hand.     Slate  v.  Pearson,  2  N.  Hamp.  550. 

9.  Process  of  forcible  entry  and  detainer  lies 
against  the  husband  and  wife,  jointly,  where  the 
forcible  entry  is  the  joint  act  of  both ;  but  in 
such  case,  no  fine  can  be  imposed  on  the  wife. 
The  State  v.  ffarvev,  3  N.  Hamp.  65. 

10.  Under  the  New  Hampshire  statute,  in  re- 
lation to  the  process  of  forcible  entry  and  de- 
tainer, where  the  warrant  is  made  returnable  on 
the  same  day  when  it  issues,  it  is  irregular. 
State  V.  Sawyer,  5  N.  Hamp.  398.  And  if  m  the 
service  of  the  warrant  in  such  a  case,  the  body 
of  the  respondent  be  not  arrested  four  days 
before  the  day  of  trial,  a  copy  of  the  warrant 
must  be  left  at  the  usual  place  of  abode  of  the 
respondent,  the  like  number  of  days  before  the 
trial,  ib. 

11.  Upon  a  complaint  brought  under  the  sixth 
section  of  the  act  of  Vermont,  to  prevent  forci- 
ble entry  and  detainer,  of  February,  1797,  it  is 
not  necessary  that  the  magistrate  issuing  the 
process  should  minute  on  the  complaint  the 
time  of  its  exhibition.  Men  v.  Ormsiy,  1  Tyler, 
345. 


12.  Where  an  action  appears  to  be  brouffhi 
under  the  tiiird  section  of  the  act  of  forcible 
entry  and  detainer,  of  Vermont,  it  must  bear  the 
minute  of  the  time  of  its  exhibition,  &c.,  re- 
quired by  the  fifth  section  of  the  statute  of 
limitations.  See  1  Tyler,  345.  Hall  v.  Brown^ 
2  Tyler,  64. 

13.  Every  man  having  a  right  of  entry  into 
lands  may  assert  the  right,  provided  he  commits 
no  such  acts  of  violence  as  will  subject  him  to  a 
criminal  prosecution.  Langdon  v.  Potter,  3 
Mass.  215. 

14.  A  mere  refusal  to  deliver  possession,  when 
demanded,  will  not  warrant  the  process  for  for^ 
cible  entry  and  detainer,  under  the  statute  of 
Massachusetts  of  1784,  c.  8 ;  but  the  possession 
must  be  attended  with  such  circumstances  as 
might  excite  terror  in  the  owner,  and  prevent 
him  from  claiming  his  rights  ;  such  as  apparent 
violence  ofiered  in  deed  or  word  to  the  person 
having  unusual  offensive  weapons,  or  being  at^ 
tended  by  a  multitude  of  people.  Commonweaitk 
V.  Dudley,  10  Mass.  403. 

15.  The  same  kind  and  degree  of  force  are 
necessary  in  forcible  detainer  as  in  forcible  en- 
try. i6. 

16.  Where  a  writ  of  restitution  under  this 
process  has  been  executed,  and  the  proceedings 
are  afterwards  quashed  upon  certtorari,  a  writ  of 
re-restitution  will  be  awarded.  Commonweaitk  t. 
Bigelow,  3  Pick.  31. 

17.  The  process  of  forcible  entry  and  detaine* 
will  not  lie  against  one  who  has  merely  entered 
into  land  under  a  levy  upon  it,  as  the  property 
of  a  tenant  in  possession,  ib.  Nor  will  it  lie  for 
the  lessor  of  a  tenant  at  will  against  a  stranger, 
for  expelling  the  tenant,  ib. 

18.  Where  a  tenant  holds  over  beyond  the  pe- 
riod fixed  by  his  lease,  and  the  landlord  makes 
forcible  entry  for  any  purpose,  the  tenant  cannot 
maintain  trespass  ^imre  dausum.  But  the  land- 
lord cannot  justify  a  personal  injury  committed 
on  the  tenant,  in  such  entry.  Sampson  v.  Henry, 
13  Pick.  36. 

19.  In  Connecticut,  in  a  prosecution  on  the 
statute  for  a  forcible  entry  and  detainer,  no  dam- 
ages are  to  be  awarded  to  the  party.  Minor  ▼. 
KnowUs,  1  Root,  142. 

20.  Upon  the  reversal  of  a  judgment  for  the 
plaintiff,  in  a  process  of  forcible  entry  and  de- 
tainer, no  restitution  of  possession  is  awarded. 
Bird  V.  Bird,  2  Root,  411. 

21.  In  Connecticut,  where  the  jury  find  a  de- 
fendant guilty,  upon  a  complaint  of  forcible  en- 
try and  detainer,  they  must  find  the  force,  or  the 
verdict  will  be  bad.    BvU  v.  Olcott,  2  Root,  472. 

22.  Upon  the  reversal  of  a  judgment  for  the 
plaintiff  in  a  process  of  forcible  entry  and  de- 
tainer, no  restitution  of  possession  is  award- 
ed, ih. 

23.  Although  an  execution  on  a  judgment  for 
the  complainant,  in  forcible  entry  and  detainer,  be 
levied  after  a  supersedeas  by  writ  of  error ;  the 
court,  in  an  exercise  of  sound  discretion,  will 
not  order  restitution  of  the  estate  so  levied  upon, 
where  it  appears,  from  the  record,  that  the  com- 
plainant was  forcibly  dispossessed  of  such  estate 
by  the  party  moving  for  restitution.  Dution  ▼. 
Tracy,  4  Conn.  79. 

24.  A  jury,  on  a  trial  for  forcible  entry  and  de- 
tainer, under  the  Connecticut  statute,  after  hav- 
ing had  the  cause  committed  to  them  for  two 
days  under  consideration,  and  having  come  into 
court  three  times,  and  again  retired,  declared  in 
open  court  that  they  never  could  agree.  TIm 
court  thereupon  dism'sied  the  jury,  and  eaneed 
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another  to  be  summoned  and  empanelled.  It 
was  held,  that  such  proceedings  were  legal,  ib. 

25.  A  recognizance  for  prosecution,  taken  on 
the  issuing  of  process  on  a  complaint  for  forci- 
die  entry  and  detainer,  under  the  Connecticut 
statute,  before  the  magistrate's  signing  such 
process,  is  valid,  ib. 

86.  An  information  qui  tarn  will  lie  under  the 
Connecticut  statute,  previous  to  the  revision  of 
1621,  for  forcible  entry  and  detainer,  ib. 

27.  In  an  action  of  forcible  entry  and  detainer, 
a  return  of  an  officer  upon  an  execution,  in  a 
suit  to  which  defendants  were  not  parties,  com* 
mandiuj^  the  officer  to  put  the  <5omplainant  into 
possession  of  the  lands  in  controversy,  is  prima 
facie  evidence  of  the  facts  stated  in  it,  as  against 
strangers,  though  not  admissible  to  prove  the 
title  of  the  complainant,  ib. 

28.  The  complainant,  in  forcible  entir  and  de- 
tainer, offered  in  evidence  a  lease  of  a  bam, 
which  bam,  it  was  admitted,  formerly  stood  on 
the  land  in  question,  executed  by  him  to  one  of 
the  defendants  more  than  16  years  before.  It 
was  held,  that  it  was  admissible,  though  of  little 
weight  to  show  the  possession  of  the  complain- 
ant at  the  time.  ib. 

29.  Under  the  Connecticut  statute  in  relation 
to  forcible  entry  and  detainer,  a  party  forcibly 
ejected  from  lands  and  tenements  of  which  he 
was  in  peaceable  possession  is  entitled  to  an  ac- 
tion of  trespass  for  the  civil  injury  ;  and  in  such 
actioif,  a  freehold  title  in  the  defendant  is  no 
defence ;  and  if  on  such  a  plea  the  issue  be 
found  for  the  defendant,  the  court  will  assess 
damages,  veredicto  non  obstante,  and  assess  the 
damages.     Bliss  v.  Bange,,  6  Conn.  78. 

30.  Evidence  to  disprove  the  title  of  the  com- 
I^ainant,  in  forcible  entry  and  detainer,  is  irrel- 
evant and  inadmissible,  title  not  being  in  issue. 
Button  V.  Tracy,  4  Conn.  79. 

31.  Where  the  justice  of  the  peace  proceeds 
under  the  second  section  of  the  New  York  statute 
of  session  11,  c.  6,  it  is  not  necessary  that  he 
should  previously  go  in  person,  and  record  the 
force.  The  People  v.  Anthony,  4  Johns.  198. 
The  remedy  given  by  that  section  is  distinct  from 
that  given  by  the  former  section,  ib. 

32.  On  an  indictment  under  the  New  York 
statute  of  session  11,  c.  6,  to  prevent  forcible 
entries  and  detainers,  the  jury  may  find  the  de- 
fendant guilty  of  the  detainer  only.  ib. 

33.  Although  the  New  York  statute  of  forci- 
ble entry  and  detainer  renders  the  forcible  entry 
of  a  person  having  right  indictable,  yet  it  does  not 
extend  so  far  as  to  authorize  an  action  of  tres- 
pass against  him.     Hyatt  v.  Wood,  4  Johns.  150. 

34.  On  an  indictment  under  the  second  sec- 
tion of  the  New  York  statute  of  session  11,  c.  6,  to 
prevent  forcible  entries  and  detainers,  a  fine  is 
required  to  be  imposed  on  a  party  only  where 
there  is  a  conviction,  upon  view,  according  to 
the  first  section  of  the  act.  The  People  v.  An- 
thojty,  4  Johns.  198. 

ZSi  It  seems  that  the  traverse  to  the  indict- 
ment under  the  second  section  of  the  New  York 
statute  of  session  11,  c.  6,  need  not  be  in  writing. 
ib. 

36.  An  indictment  for  forcible  entry  into  a 
messuage  and  tract  of  land,  without  giving  the 
number  of  acres,  was  held  bad  on  a  writ  of  error. 
M'Jfair  v.  Rempublicam,  4  Yeates,  326. 

37.  The  same  circumstances  of  violence  or 
terror,  which  will  constitute  a  forcible  entry, 
will  amount  to  a  forcible  detainer.  The  People 
V.  Rickerty  8  Cow.  226.  The  defendant  having 
entered  peaceably,  said  to  the  former  possessor, 


"  It  will  not  be  well  for  you,  if  you  ever  come 
upon  the  premises  a^ain  by  day  or  night."  On 
izidictment  under  the  statute  (1  R.  L.  96,  98, 
§  6,)  held,  that  it  should  be  left  to  the  jury  to 
find  whether  this  was  a  threat  of  personal  vio- 
lence ;  and  so  a  forcible  detuner,  within  the 
statute.  They  having  found  that  it  was,  the 
court  will  not  disturb  their  verdict,  nor  grant  a 
new  trial,  ib.  Under  such  indictment,  the  de- 
fendant's title  is  not  to  be  investigated,    ib. 

38.  The  record  of  conviction,  nnder  the  first 
section  of  the  New  York  act,  of  session  11,  c.  6, 
to  prevent  forcible  entries  and  detainers,  is  not 
traversable ;  and  if  it  shows  that  the  justice  had 
jurisdiction,  and  proceeded  regularly,  it  is  con- 
clusive, and  a  bar  to  any  suit  brought  against 
the  justice.     Mather  v.  Hood,  8  Johns.  44. 

39.  On  an  indictment  for  a  forcible  entry  and 
detainer,  the  title  to  the  premises  does  not  come 
in  question,  but  it  is  sufficient  for  the  complain- 
ant to  recover,  if  he  shows  himself  to  have 
been  in  peaceable  possession  before  the  defend- 
ant's entry.  People  v.  Leonard,  11  Johns.  504. 
Peaceable  possession  is  evidence  of  seizin,  to 
support  the  allegation  in  the  indictment,  that  the 
complainant  was  seized,  ib. 

40.  An  indictment,  for  a  forcible  entry  and  de- 
tainer, under  the  New  York  statute,  (1  N.  R.  L. 
98,)  must  set  forth  a  seizin  or  possession  within 
the  purview  of  the  act,  or  whether  the  estate  of 
the  relator  be  a  freehold  or  a  term  of  years ;  and 
on  the  traverse,  the  allegation  as  to  his  estate, 
must  be  proved  by  the  relator.  People  v.  JVeZ- 
son,  13  Johns.  340.  Though  the  defendant  can- 
not justify  the  force,  by  showing  a  title  in  him- 
self, he  may  controvert  the  facts  by  which  the 
relator  attempts  to  show  a  title  in  himself,  ib. 

41.  The  service  of  notice  orinquiry,  in  for 
cible  entry  and  detainer,  in  New  York,  must  be 
either  by  affixing  a  notice  in  writing  on  some 
public  and  suitable  place  on  the  premises,  as  the 
front  door  of  the  house,  or  by  delivering  the  no- 
tice personally  to  the  party  against  whom  the 
complaint  is  made,  if  on  the  premises.  Forbes 
V.  Glashar,  13  Johns.  158.  Where  the  affidavit 
of  services  of  notice  stated  that  the  party  was  not 
on  the  premises,  and  that  the  notice  was  *^  put 
upon  the  house  in  tf  conspicuous  place,"  it  was 
held  not  to  be  sufficient,  and  the  conviction  was 
set  aside,  and  restitution  ordered,  ib. 

42.  The  supreme  court  of  New  York,  on 
awarding  restitution,  is  not  required  by  statute  to 
impose  a  fine.  The  People  v.  Rvnkel,  9  Johns.  147. 

43.  The  granting  a  certiorari,  to  remove  a  forci- 
ble entry  and  detainer,  is  a  matter  of  course, 
t*.  147. 

44.  In  the  indictment,  it  is  enough  if  the  com. 
plainants,  or  the  party  injured,  and  the  injury, 
are  stated  with  sufficient  certainty  to  enable  the 
court  to  ascertain  the  injury,  and  award  restitu- 
tion; and  any  variance,  not  essential,  in  the 
name  or  description  of  a  corporation,  will  not 
vitiate  the  proceedings.  «6. 

45.  Where  the  justice  acts  upon  his  own  view, 
without  any  inquisition  by  a  jury,  he  can  only 
punish  the  party  guilty  of  the  force,  but  cannot 
meddle  with  the  possession.  Matter  of  ShotweHf 
10  Johns.  304.  And  if  he  permit  or  order  resti- 
tution of  possession,  it  is  irregular,  ib. 

46.  Where  a  certiorari  has  been  issued  to  re- 
turn the  proceedings  before  a  justice  in  New 
York,  who  dies  before  any  return  is  made,  the 
supreme  court  will  hear  and  decide  the  case,  on 
motion  and  affidavits,  ib.  And  the  proceedings 
may  be  quashed  on  motion  and  affidavits,  for  ir- 
regularity, and  re-restitution  awarded ;  but  th« 
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conrt  will  not  inyestinte  the  title.     Matter  of 
Shotwell,  10  Johns.  304. 

47.  The  justice  hsiS  no  anthoritj,  under  the 
fifth  section  of  the  New  York  act  to  prevent 
forcible  entries,  &c.,  (1  N.  R.  L.  96;  2  R.  S. 
509,  §  13,)  to  adjudge  to  the  party  damages,  in- 
dependently of  his  costs.  Fitch  v.  People,  16 
Johns.  141. 

48.  On  an  application  for  process,  under  the 
New  York  act  relative  to  forcible  entries  and 
detainers,  an  affidavit  that  the  complainant "  was 
lawfully  and  peaceably  possessed  of  the  prem- 
ises  in  question,  as  tenant  thereof,  under  the  ex- 
ecutors of  A,  deceased,  who  was  the  owner  of 
the  same,"  without  setting  forth  the  nature  of 
the  estate  by  virtue  of  which  such  possession 
was  held,  is  sufficient  within  the  provisions  of 
the  statute,  upon  objection  made  after  inquisi- 
tion finding  the  complainant  to  be  tenant  at  will. 
The  Peopler.  Reed,  11  Wend.  157.  The  defend- 
ant is  entitled  to  produce  witnesses  before  the 
jury  of  inquiry,  to  cross-examine  the  complain- 
ant's witnesses,  and  to  sum  up  the  evidence  to 
the  jury.  ib. 

49.  A  party  peaceably  in  the  actual  possession 
of  lands  at  the  time  of  a  forcible  entry,  or  in  the 
constructive  possession  thereof  at  the  time  of  a 
forcible  holding  out,  is  entitled  to  proceed  under 
the  New  York  statute  of  forcible  entries  and  de- 
tainers, although  he  is  neither  seized  of  a  free- 
hold, nor  possessed  of  a  term  of  years  in  the 
premises.  People  v.  Van  Jfostrand,  9  Wend. 
50.^  Proof  of  actual  possession  is  sufficient  to 
support  the  allegation,  in  the  inquisition,  that  the 
complainant  was  possessed  in  fee  simple,  t^. 

50.  Erecting  half  a  cabin,  and  deadening  trees, 
without  occupying  the  land,  are  not  sufficient 
evidences  of  possession  to  maintain  the  action. 
Pennsylvania  v.  Lemrnon,  Addis.  315. 

51.  One  indicted  with  others,  for  forcible  en- 
try, cannot  be  a  witness  in  the  case,  though  no 
violence  be  proved  against  him.  Pennsywania 
V.  Leach,  Addis.  352. 

52.  In  an  action  for  forcible  entry  and  detainer, 
plaintiff  is  required  to  show  his  own  possession, 
and  such  acts  of  violence,  or  threats,  on  defend- 
ant's part,  as  give  grounds  to  apprehend  personal 
injury,  should  plamtiff  stand  in  defence  of  his 
possession.  Pennsylvania  v.  fT.  Robison,  Ad- 
dis. 14.  Pennsylvania  v.  Waddle,  ib.  41.  JPenn- 
sylvania  v.  Leach,  ib.  352. 

53.  Under  an  indictment  charging  forcible 
entry  into  a  messuage  and  10  acres  of  arable 
land,  the  eviction  to  have  been  from  the  mes- 
suage, and  the  detainer  from  the  messuage  and 
land;  the  defendant  may  be  convicted  of  the 
detainer  and  acquitted  of  the  entry.  Common- 
wealth V.  Rogers,  1  S.  &  R.  124. 

54.  Under  an  indictment  for  forcible  entry,  a 
description  of  the  premises  was  held  sufficient 
that  gave  the  number  of  acres,  county,  town, 
and  two  adjoining  tracts  of  land.  Dean  v. 
Commonwealth,  3  S.  &  R.  418. 

55.  Where  it  appeared  that  the  summons  in  a 
process  for  unlawful  detainer,  in  New  Jersey,  was 
issued  previous  to  demand  and  notice  in  writing 
given  fi)r  the  delivery  of  possession,  the  judgment 
was  reversed.     Mead  v.  Kirkpairiek,  3  Halst.  308. 

56.  Under  the  New  Jersey  statute,  ^*  the  lands 
of  S.  B.,  situate  in  the  township  of  W.,  county 
of  M.,**  was  held  a  sufficient  description  of 
lands  in  the  complaint.  Ptdlen  v.  Boney,  1 
South.  125.  If  a  defendant  enters  lawfully,  and 
forcibly  turns  or  keeps  the  owner  out  of  posses- 
sion, he  is  guilty  of  forcible  entry  and  detainer 
under  the  statute  of  New  Jersey.  S.  C. 


57.  A  summons  in  forcible  entry  and  detainer, 
dated  24th  July,  1817,  returnable  26th  July,  was 
held  sufficient  under  the  statute  of  New  Jersey. 
PuUen  V.  Boney,  1  South.  125. 

58.  An  action  for  forcible  entry  and  detainer 
can  only  be  maintained  by  the  tenant  who  was 
in  actual  possession  of  the  premises  at  the  time 
the  injury  was  committed,  and  not  by  the  land- 
lord.    Bennet  v.  Montgomery,  3  Halst.  48. 

59.  In  New  Jersey,  in  forcible  entry  and  de- 
tainer, the  nature  of  the  estate  of  the  party 
grieved  must  be  stated  in  the  complaint.  Wail 
V.  Hunt,  4  Halst.  37. 

60.  The  plaintiff  must  have  a  right  in  posses- 
sion, to  enable  him  to  maintain  an  action  for  forci- 
ble detainer.    Mairs  v.  Sparks,  2  South.  513. 

61.  Judgment  of  restitution  is  necessary,  after 
a  verdict  of  guilty,  in  forcible  entry  and  detuner. 
Kerr  y.  PhilHps,  2  South.  816. 

62.  Where  defendants  hold  in  severalty,  a 
joint  action  will  not  lie  against  them.  ib. 

63.  The  complaint  in  forcible  entry  and  de- 
tainer must  set  out  the  estate  of  the  complainant, 
and  the  place  where  the  premises  are  situated. 
Banks  y.  Murray,  2  South.  849. 

64.  In  forcible  entry  and  detainer,  judgment 
should  be  for  restitution.  Cennutn  v.  Barber,  2 
Penn.  688. 

65.  In  forcible  entry  and  detainer,  there  must 
be  judgment  of  restitution.  Waller  v.  Park,  2 
Penn.  661. 

66.  No  notice  to  deliver  possession  is  neces- 
sary in  this  action.     Crane  v.  Dad,  1  Penn.  340. 

67.  A  regular  judgment  is  necessary  in  this  ac- 
tion ;  the  entry  of  the  justice,  after  the  verdict  '*  1 
give  judgment  accordingly,'*  is  not  sufficient,  ib. 

68.  Although  the  estate  which  the  plaintiff 
has  in  the  land  must  be  set  out,  it  is  not  in- 
tended to  try  the  title  in  this  action.  Barnes  r. 
Jficholson,  1  Penn.  326. 

69.  The  estate  of  the  plaintiff,  in  the  lands 
forcibly  entered  upon,  must  be  specified  in  the 
complaint  exhibited  to  the  justice. «  Van  Aulen 
V.  Decker,  1  Penn.  108. 

70.  Service  of  a  summons  "by  leaving  a 
copy  fastened  to  the  door  of  the  house  which  is 
said  to  be  in  possession  of  the  defendant,  as  he 
was  not  therein,"  is  not  sufficient.  Miller  t. 
Doolittle,  2  South.  845. 

71.  If  defendant  has  no  notice  of  an  inquisi- 
tion of  forcible  entry  and  detainer,  it  is  a  fatal 
defect.     The  State  v.  Stokes,  Coxe,  392.  • 

72.  An  inquisition  of  forcible  entry  and  de- 
tainer, purporting  to  be  taken  **  on  the  oaths  or 
affirmations  of  A  B,  &c.,  is  bad,  .unless  it  states 
that  those  who  were  affirmed  were  Quakers,  or 
conscientiously  scrupulous  of  taking  an  oath. 
The  State  v.  Putnam,  Coxe,  260. 

73.  An  inquisition  of  forcible  entry  and  de- 
tainer is  not  vitiated  by  the  dates  being  ex- 
pressed in  figures ;  this  proceeding  is  in  some 
respects  a  civil  suit.  Covenhoven  v.  The  StatSj 
Coxe,  258. 

74.  It  is  not  necessary  that  the  justice,  before 
whom  an  inquisition  of  forcible  entry  and  de- 
tainer is  taken,  should  sign  it.  ib. 

75.  To  support  a  complaint  for  forcible  de- 
tainer, proof  must  be  made  of  force,  menaces, 
or  threats,  or  of  such  circumstances  as  tend  to 
excite  fear  or  apprehension  of  danger.  Hen- 
drickson  V.  Hendrickson,  7  Halst.  202.  But  if 
any  evidence  of  force  within  the  meaning  of  the 
statute  was  given,  the  supreme  court  will  not 
interfere.     Brick  v.  Middleton,  7  Halst.  5266. 

76.  In  an  action  of  unlawful  detainer  in  New 
Jersey,  the  estate  or  merits  of  title  cannot  be 
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!nqnired  into ;  nor  will  the  defendant  be  per- 
mitted to  show  thftt  the  complainant  has  an 
estate  in  the  premises  different  from  that  which 
he  arers  in  the  complaint.  Mien  t.  Smith,  7 
Halst.  199.  How  far  a  yariance  might  be  vaged 
if  the  complainant  should,  on  trial,  show  the  na- 
ture of  the  estate,  or  be  compelled  from  the 
exigency  of  the  case  to  disclose  it,  qutere.  ib. 

77.  In  forcible  entry  and  detainer,  the  justice 
must  enter  on  his  docket  the  return  of  the 
sheriff  to  the  venire.  Priekett  y.  Prickeit,  7 
Halst.  186. 

78.  If  a  tenancy  of  two  or  more  defendants 
is  ayerred  in  the  complaint,  such  tenancy  should 
be  proyed  as  ayerred.  Sneacker  y.  QiocAe,  7 
HaUt.  129. 

79.  If  two  persons  are  alleged  in  the  com- 
plaint to  be  tenants,  in  possession  of  the  prem- 
ises, when  one  of  these  only  was  tenant  or  in 
possession,  one  of  the  defendants  cannot  be 
found  guilty  and  the  other  not  guilty,  but  a 
yerdict  must  be  giyen  for  both  defendants,  t^. 

80.  It  is  not  error,  for  the  sheriff,  in  an  ac- 
tion of  unlawful  detainer,  to  return  a  panel  of 
24  jurors,  if  12  only  are  sworn  on  the  jury. 
Jidams  y.  Decker,  6  fialst.  84. 

81.  In  New  Jersey,  a  plaintiff  who  resides  in 
that  state,  and  brings  a  certwrari  to  remoye  a 
judgment  rendered  against  him  in  an  action  of 
forcible  entry  and  detainer,  will  not  be  required 
to  file  security  for  costs,  though  it  is  proyed  that 
he  is  unable  to  pay  the  costs,  if  the  decision  is 
against  him.     Smiik  y.  Williamson,  6  Halst.  315. 

82.  A  charge  for  constable's  fees,  for  attending 
on  a  jury  in  an  action  of  forcible  entry  and  de- 
tainer, is  not  a  legal  charge,  tb.  313. 

83.  A  judgment  in  forcible  entry  and  detainer, 
which  is  erroneous  in  regard  to  costs,  will  not  be 
wholly  reyersed  on  that  account,  but  will  be 
corrected  as  to  costs,  and  affirmed  as  to  the 
residue,  ih. 

84.  An  inquisition  of  forcible  ientry  and  de- 
tainer was  quashed,  as  to  the  detainer,  and  af- 
firmed as  to  the  forcible  entry,  and  restitution 
was  awarded.  Proprietary  y.  Brovm,  I  Har.  & 
M'Hen.  428. 

85.  In  a  writ  of  unlawful  detainer,  under  the 
Virginia  act  of  1814,  the  omission  to  state,  in  the 
complaint,  the  estimated  quantity  of  land  in 
dispute,  is  not  fatal,  if  the  complaint  contains  a 
reasonably  certain  description.  AUen  y.  Gihson, 
4  Rand   468. 

86.  In  proceedings  under  the  Virginia  act  of 
assembly,  after  yerdict  for  the  plaintiff,  the  court 
may  grant  a  new  trial  to  the  defendant;  and 
opon  the  dissolution  of  the  court,  the  plaintiff 
must  proceed  de  n/ofwt.  Hammock  y.  Wilson,  2 
Virg.  C9M.  321. 

87.  The  proceeding,  by  warrant  of  forcible 
entry  and  detainer,  is  a  proceeding  purely  legal, 
and  the  warrant,  in  such  case,  must  be  in  the 
name  of  him  who  has  the  legal  title.  SulUvan  y. 
Enders,  3  Dana,  66. 

88.  The  seryice  of  a  warrant  of  forcible  entry 
and  detainer  must  be  by  notice  to  each  de- 
fendant in  person,  not  by  copy  left.  Lewis  y. 
OuUen,  2  Dana,  92. 

89.  If  a  tenant,  or  sub-tenant,  is  disseized,  he, 
and  not  the  landlord,  can  bring  a  writ  of  forci- 
ble entry  and  detainer.  Yoder  y.  EasUy,  2 
Dana,  245. 

90.  The  Kentucky  statute  of  1809-10,  dispens- 
ing with  proof  of  actual  force  in  certain  cases 
of  forcible  entry  and  detainer,  is  not  retrospect- 
iye,  but  prospectiye  only.  Reed  y.  Bmwson^  2 
UU.  189. 

TOL.  II.  55 


91.  In  a  warrant  for  forcible  entry  and  de- 
tainer, it  is  necessary  to  allege  that  the  defendant 
forcibly  detains  the  premises,  as  well  as  that  he 
forcibly  entered.     Lewis  y.  Stith,  2  Litt.  294. 

92.  A  man  who  neither  was  in  possession  of 
nor  had  title  to  land,  at  the  time  when  an  entry 
was  made  on  it,  cannot,  in  consequence  of  a 
purchase,  afterwards  maintain  a  warrant  for  the 
forcible  entry,  ib. 

93.  Where  the  defendant,  in  forcible  entry 
and  detainer,  entered  under  another  landlord, 
and,  while  in  such  possession,  accepted  a  lease 
from  the  plaintiff,  the  latter  cannot  recoyer 
against  him.     Gray  y.  Chray,  3  Litt.  465. 

94.  In  a  warrant  of  forcible  entry  and  de« 
tainer,  a  general  description  of  the  land  is  saffi- 
cient.    Moore  y.  Massie,  3  Litt.  296. 

95.  A  recoyery  in  trespass  is  admissible  in 
eyidence,  in  a  proceeding  on  a  warrant  of  forci- 
ble entry  and  detainer,  to. 

96.  Eyidence  proyinff  that  the  tenant  had, 
after  the  expiration  of  nis  lease,  taken  another 
term  from  one  whom  the  plaintiff  had  authorized 
to  lease,  is  proper  in  a  trayerse  in  forcible  de- 
tainer.    AUison  y.  Thompson,  1  Litt.  31. 

97.  Where  a  tenant  claims  to  hold  adyersely 
to  his  landlord,  it  is  eyidence  of  refusal  to  ffiye 
up  the  premises,  sufficient  to  justify  an  eject- 
ment.    Hoskins  y  Hdm,  4  Litt.  309. 

98.  If  there  is  no  jud^rment  for  restitution,  in 
fayor  of  the  trayerser,  m  a  warrant  of  forcible 
entry  and  detainer,  the  trayersee  cannot  appeaL 
fforton  y.  Sanders,  3  J.  J.  Marsh.  396. 

99.  In  an  action  of  forcible  detainer,  if  the 
defendant  trayerse  the  inquisition  found,  and  it 
be  found  true,  judgment  **  that  the  trayersee 
haye  the  benefit  of  the  writ  of  restitution'*  is 
substantially  good.  Wheatley  y.  Price,  3  J.  J. 
Marsh.  167. 

100.  Where  the  issue  is  forcible  detainer,  a 
yerdict  of  forcible  entry  is  erroneous.  Sinclair 
y.  Sanders,  3  J.  J.  Marsh.  303. 

101.  Where,  on  a  contract  to  occupy  premises 
no  longer  than  the  time  at  which  tne  use  and 
occupation  would  compensate  for  repairs  made 
by  the  tenant,  he  occupies  longer,  forcible  de- 
tainer is  the  proper  remedy.  I^eatley  y.  Price^ 
3  J.  J.  Marsh.  167. 

102.  There  can  be  no  yalid  judgment  for 
any  thing  not  charged  in  a  warrant  ror  a  **  for- 
cible entry."  Gayle  y.  Overton,  1  J.  J.  Marsh. 
549. 

103.  On  a  warrant  of  forcible  detainer,  the 
tenant  cannot  resist  restitution  to  him  from 
whom  he  acquired  possession.  BaU  y.  Lively,  2 
J.  J.  Marsh.  181. 

104.  If  the  plaintiff,  in  a  warrant  of  forcible 
detainer,  proye  a  right  to  a  part  only  of  the  land 
mentioned  in  the  warrant,  he  is  entitled,  as  in 
ejectment,  to  a  recoyery  pro  tanto.  ib. 

105.  On  a  warrant  for  forcible  entry  or  de- 
tainer, an  inquisition  finding  a  forcible  entry  and 
detainer  was  held  to  be  good.  JlfBrayer  y. 
Wash,  6  J.  J.  Marsh.  464. 

106.  On  a  warrant  of  forcible  detainer,  the 
inquisition  found  *'  that  the  right  of  posse»* 
sion  was  in  the  plaintiff,"  and  on  u  trayerse, 
the  jury  found  the  defendant  guilty  of  forcible 
detainer ;  it  was  held,  that  the  inquisition  was 
defectiye,  and  that  the  finding  on  the  trayerse 
could  not  cure  the  defect.  Todd  y.  Bates,  3 
Bibb,  100. 

107.  A  warrant,  charging  a  forcible  entry  or 
detainer,  in  the  alternatiye,  was,  after  a  finding 
of  the  detainer  by  the  jury,  and  a  trayerse,  held 
to  be  good.    Carpenter  y.  Shepherd,  4  Bibb,  501. 
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108.  Where,  on  a  warrant  for  forcible  entry 
and  detainer,  the  jury,  on  the  trial  before  the 
magistrate,  found  the  defendant  ^ilty  of  the 
forcible  detainer  only,  and  the  defendant  trav- 
ersed the  inquest,  and  took  the  case  to  the  cir- 
cuit court,  where  the  plaintiff  joined  issue  on  the 
traverse ;  it  was  held,  that  the  forcible  detainer 
was  the  only  charge  to  be  inquired  into  in  the 
circuit  court.  Cammaek  v.  Maey^  3  A.  K.  Marsh. 
206. 

109.  A  joint  warrant  of  forcible  entry  in  favor 
of  three,  when  two  only  have  title,  cannot  be 
maintained.  TTunnas  v.  Janes,  2  A.  K.  Marsh. 
356. 

110.  A  tenant  disclaiming  to  hold  under  his 
landlord,  and  refusing  to  pay  rent,  is  not  en- 
titled to  notice  to  quit,  but  is  instantly  liable  to 
a  warrant  of  forcible  detainer.  BtUes  v.  Austin, 
2  A.  K.  Marsh.  270. 

111.  A  defendant,  in  a  warrant  of  forcible  de- 
tainer, not  having  entered  originally  as  tenant  of 
the  plaintiff,  or  those  whose  estate  he  hath,  the 
plainti ff  cannot  recover.  Mattingly  v.  LaTuaster, 
2  A.  K.  Marsh.  30. 

112.  A  warrant  of  forcible  entry  and  detainer 
cannot  be  maintained,  unless  the  plaintiff  hath 
had  possession  in  fact  of  the  land.  Stewart  v. 
Jfilson,  1  A.  K.  Marsh.  255. 

1 13.  A  tenant  may  resist  a  warrant  for  forci- 
ble detainer  brought  by  a  landlord  under  whom 
he  did  not  enter.  Jfartan  v.  Sanders,  7  J.  J. 
Marsh.  12. 

114.  In  a  warrant  for  a  forcible  entry  and  de- 
tainer, the  finding  of  either  is  sufficient.  Swartz- 
velder  v.  U.  S.  Bank,  1  J.  J.  Marsh.  38. 

115.  In  a  suit  for  forcible  entry  and  detainer, 
the  force  is  the  subject  of  inquiry,  and  evidence 
to  prove  the  right  of  possession  is  inadmissible. 
Beauchamp  v.  Morris,  4  Bibb,  312. 

116.  In  an  action  of  forcible  entry  and  detain- 
er in  Kentucky,  matter  in  abatement  only  is  not 
an  available  defence.  Janes  v.  Overton,  4  Bibb, 
334. 

117.  The  plaintiff  in  forcible  entry  and  detain- 
er may  recover  according  to  his  proof,  although 
it  be  less  than  set  forth  in  his  declaration.  Jitch- 
ley  V.  Latham,  3  A.  K.  Marsh.  164. 

118.  A  person  not  having  the  possession  in. 
fiu^t,  cannot  maintain  forcible  entry  and  detainer. 
Pogne  V.  MKee,  3  A.  K.  Marsh.  127. 

119.  To  constitute  a  forcible  detainer,  there 
must  be  actual  force  with  strong  hand,  unless 
the  parties  stand  in  the  relation  of  landlord  and 
tenant.     Cammaek  v.  Macy,  3  A.  K.  Marsh.  296. 

120.  A  succes8f\il  plaintiff,  in  forcible  entry, 
should  not  be  restrained  from  having  restitution 
because  the  defendant  has  recovered  judgment 
in  ejectment  in  the  premises.  Dedman  v.  Smith, 
2  A.  K.  Marsh.  260. 

121.  An  heir  may  maintain  forcible  detainer 
against  the  tenant  of  his  ancestor,  who  holds 
over,  without  first  reducing  the  premises  to  ac- 
tual possession.  Turly  v.  Foster,  2  A.  K.  Marsh. 
204. 

122.  In  a  writ  of  forcible  detainer,  the  execu- 
tion of  the  leaae  by  the  landlord  need  not  be 
proved.     Gray  v.  Nesbst,  2  A.  K.  Marsh.  35. 

123.  To  constitute  forcible  detainer,  there 
must  he.  a  refUsal  to  restore  possession  after  the 
termination  of  the  lease.  Etoing  t.  Botoling,  2 
A.  K.  Marsh.  35. 

124.  A  writ  of  forcible  entry  and  detainer  is 
not  barred  by  an  order  of  a  county  court,  giving 
leave  to  build  a  mill-dam,  unless  the  statute  has 
been  strictly  complied  wi^.  Wolf  v.  Coffey,  4 
/.  J.  Marsh.  41. 


125.  Where,  on  a  writ  of  forcible  dietainer, 
judgment  was  rendered  for  the  plaintiff,  but 
judgment  for  restitution  was  omitted,  the  circuit 
court  may  amend,  at  a  subsequent  term,  by  en- 
tering judgment  for  restitution.  Jfortom  v.  San* 
ders,  7  J.  J.  Marsh.  12. 

126.  A  writ  of  forcible  detainer  is  only  main- 
tainable, where  the  occupant  has  entered  under 
the  demandant  in  virtue  of  a  lease,    ib. 

127.  On  trying  a  traverse  of  forcible  detainer, 
the  court  cannot  release  the  security  given  bv  the 
traverser  to  the  justice,  and  take  a  new  bond  and 
security.  Jack  v.  Cameal,  2  A.  K.  Marsh.  518. 
Haleman  v.  Cameal,  2  A.  K.  Marsh.  602. 

128.  Exception  should  not  be  allowed  to  the 
proceedings  in  forcible  entry  and  detainer,  unless 
the  irregularities  are  calculated  to  prevent  a  fair 
trial  of  the  traverse  on  the  merits.  Jones  v. 
SkUes,  I  A.  K,MnTsh.f>4. 

129.  A  traverser,  in  a  warrant  of  forcible  entry 
and  detainer,  need  not  subscribe  the  traverse. 
ib. 

130.  After  a  traverse,  and  verdict  **  guilty  ot 
forcible  detainer,"  the  defendant  cannot  object  to 
the  warrant,  that  the  name  of  the  county  was 
omitted,  or  that  the  warrant  was  for  *'  forcible 
entry  or  detainer."  Rows  v.  Potoell,  4  J.  J. 
Marsh.  153. 

131.  Upon  an  inquisition  of  forcible  entry  and 
detainer,  the  force  is  the  subject  of  inquiry,  and 
the  defendant  cannot  give  evidence  of  a  right  of 
entry.     Smith  v.  Dedman,  4  Bibb,  192. 

132.  Where  a  tenant  holds  over  after  the  ex 
piration  of  his  lease,  although  it  was  for  more 
than  a  year,  and  by  parol,  a  warrant  for  a  forcible 
detainer    will   lie  against  him,  and  a  previous 
notice  to  quit  is  not  necessary.    Harrison  v.  Mar 
shaU,  4  Bibb,  524. 

133.  Upon  a  traverse  of  an  inquisition  of  for- 
cible entry  and  detainer,  the  person  accused  of 
the  force  is  not  bound  to  prove  his  innocence, 
but  the  other  party  must  prove  his  guilt,  as  if 
the  inquest  had  not  been  found.  Beauekawm  v. 
Morris,  4  Bibb,  312. 

134.  Where  a  person  settled  a  tenant  upon 
land,  and  afterwards  purchased  the  residue  of  the 
tenant's  term,  and  after  the  tenant*s  removal  al- 
lowed the  premises  to  stand  unoccupied,  it  was 
held,  that  the  bare  entry  of  another  upon  the 
premises,  with  or  without  title,  amounted  to  a 
forcible  entry.  Bmmfield  v.  Reynolds,  4  Bibb. 
388. 

135.  The  mere  act  of  nailing  up  the  doors  of  a 
house  does  not  amount  to  retaining  possession. 
Hopkins  v.  Buck,  3  A.  K.  Marsh.  110. 

136.  Upon  an  inquisition  of  forcible  entry  and 
detainer,  proof  of  an  equitable  title  in  the  prose- 
cutor is  irrelevant  and  improper.  Mansjuld 
V.  DwaU,  2  Bibb,  582.     . 

137.  Where  a  vendee  leased  lands  to  his  vend- 
or for  a  term,  and  at  the  expiration  of  the  term 
refbsed  to  take  possession,  declaring  he  would 
not  abide  by  the  purchase,  he  «annot  maintain 
forcible  entry  and  detainer  agunst  a  stranger, 
who  entered  on  the  abandonment  of  the  vend- 
or. MCrackon  ▼.  Woodfork,  3  A.  K.  Marsh. 
524. 

138.  The  plaintiff  may  have  had  possession  in 
fact,  when  he  was  not  in  fact  upon  the  land  ; 
and  whether  he  had  such  possession,  is  a  question 
for  the  jury.  ChUes  v.  Stephens,  3  A.  K.  Marsh. 
340. 

139.  Whether  the  entry  of  a  landlord  into  s. 
part  of  the  leased  premises,  but  not  in  contest 
in  the  warrant,  and  not  abandoned  bv  the  tenant, 
is  an  entry  into  the  whole,  must  depend  apoi& 
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the  iBtention  with  which  the  entry  was  made, 
and  muBt  be  left  to  the  jory.  ChiUs  r.  SUphmu. 
3  A.  K.  Marah.  340. 

140.  A  poaaeasion  {gained  by  diiaeisiii  will  not 
prevent  the  dtaaeizor  from  maintaining  a  warrant 
of  forcible  entry  a^^inst  another,  having  a  right 
of  entry,  but  who  entera  without  hia  aaient. 

141.  A  peraon  entering  upon  landa  under  a  con- 
tract to  purchase,  and  afterwards  cancelling  that 
contract  and  accepting  a  lease,  is  not  liable  to  a 
warrant  of  forcible  entry,  or  of  forcible  detainer. 
lack  Y.  Canual,  2  A.  K.  Marsh.  518. 

142.  Where  a  person  entered  under  the  claim 
of  C.,  and  afterwards  agreed  to  hold  under  the 
claim  of  S.  for  a  siven  term,  he  is  not  liable  to  a 
warrant  of  forcible  detainer  for  refusing  to  sur- 
render to  S.  at  the  close  of  the  term.  Melson  y. 
Cox,  2  A.  K.  Marsh.  150. 

143.  The  refusal  of  a  tenant,  after  the  expira- 
tion of  the  lease,  to  restore  the  possession,  will, 
as  well  as  his  refusal  at  the  expiration,  sustain  a 
writ  of  forcible  detainer.  Gray  v.  J^esbet^  2  A. 
K.  Marsh.  35. 

144.  Where  a  tenant  obtains  the  possession  un- 
der one  man,  and  then  takes  a  lease  fh>m  another 
and  holds  over,  he  is  not  liable  to  a  warrant  of 
forcible  detainer.  Helm  v.  SUuUr.  1  A.  K. 
Marsh.  320. 

145.  If,  by  a  kahef  faeiat^  a  man  is  tomedout 
of  possesaion  who  was  neither  party  nor  privy  to 
the  judgment,  he  may  maintain  a  writ  of  forcible 
ent^  and  detainer.  CkUt9  v.  StepheHs^  1  A.  K. 
Marsh.  334.  But  while  pursuing  that  process, 
he  cannot  succeed  in  a  motion  for  restitution. 
AcpAsiu  V.  CkiUt,  1  A.  K.  Marsh.  335. 

146.  One  entitled  to  restitution  of  goods  taken 
by  forcible  entry  cannot  be  a  witness.  Stait  v. 
FeUmos,  2  Hay  w.  340. 

147.  Where  the  entry  ia  peaceable  and  lawful, 
an  action  for  forcible  entry  and  detainer  will  not 
lie  by  statute  or  common  law.  SUtU  v.  Johnson, 
1  Dev.  A.  Batt.  324. 

148.  Under  an  indictment  for  forcible  entry  and 
detainer,  by  1  R.  L.  96,  the  defendant  may  be 
eonvioted  of  a  forcible  detainer  only.  The  Peo- 
fU  V.  Godfi-e^,  1  Hall,  240.  The  queation  of  title 
is  not  triable  m  such  action,  ib. 

149.  If  a  possession,  surreptitiously  obtained, 
IS  maintained  by  force,  the  entry  will  be  consid- 
ered forcible.  BvH  v.  T%e  Siaie,  Const.  Rep. 
489. 

150.  A  defendant  having  pleaded  guilty  to  an 
indictment  for  forcible  entry  and  detainer,  his 
•on-in-Iaw  took  possession  of  the  premises  be- 
fore a  writ  of  restitution  issued  ;  which,  when 
issued,  ffave  to  the  sheriiF  the  power  to  turn  him 
out.     1%e  StaU  V.  OUbert,  2  Bay,  355. 

151.  The  description  of  the  premises,  alleged  to 
be  forcibly  entered  and  detained,  must  have  such 
certainty,  that  the  jury  summoned  may  know 
when  to  meet,  and  the  sheriff  know  of  what  he 
is  to  give  restitution;  the  plaintiff  must  also 
show  what  eatate  he  has  in  the  land.  Clements 
V.  CUnton^  Mart.  &  Terg.  198.  In  Tennessee,  it 
must  appear  by  the  sheriff's  return  when  the 
summons  was  executed  on  the  defendant,  so  that 
't  may  appear  that  he  had  six  days*  notice  ;  with- 
out which,  no  jury  can  be  sworn,  ib. 

152.  The  act  of  Tennessee,  of  1821,  o.  14, 
providing  for  the  removal  of  cases  of  forcible  entry 
and  detainer,  bv  eertiorarif  from  the  cognizance 
of  a  justice  of  the  peace  to  the  circuit  court,  au- 
thorites  a  re-trial  of  the  facta  in  aaid  court  by  a 
jury.    Lmne  v.  Marshall^  Mart.  &  Terg.  255. 

153.  A  party,  to  be  guilty  of  forcible  entry  and 


detainer,  in  Tennessee,  under  the  aet  of  1821, 
must  enter  into  possession  of  the  premises  when 
actually  adversely  holden.  Lane  v.  Marshall. 
Mart,  db  Terg.  2Si5. 

154.  A  verdict  which  contains  the  substance 
of  the  requirements  of  the  statute  ia  sufficient. 
Munhy  V.  Lmcos^  2  Ham.  255. 

155.  The  action  may  be  brought  in  any  town- 
ship in  the  county  within  which  the  land  lies. 
ib.  ♦ 

156.  The  complaint  is  in  the  nature  of  a  dec- 
laration. It  must  give  a  venue,  and  describes 
the  premises  with  such  certainty  as  will  apprise 
the  defendant  of  what  ia  demanded  of  him,  and 
afford  a  guide  to  the  sheriff  in  executing  the  writ 
of  restitution,  ib. 

157.  Under  the  act  of  Illinois  of  1819,  actual 
force  ia  necessary  to  constitute  a  forcible  detainer, 
and  the  inquisition  can  be  held  at  any  place  other 
than  the  premises.  Bloom  v.  Goodner.  Breese. 
35.^ 

^  158.  The  statute  of  Illinois,  in  relation  to  for* 
cible  entry  and  detainer,  requires  that  all  the  jury 
should   sign  the   verdict,  lb. 

159.  A  complaint  made  in  writing  before  two 
justices  of  the  peace,  in  Illinois,  that  the  com- 
plainant is  entitled  to  the  possession  of  a  house 

and  lot  in  the  town  of ,  wherein  one  Wells 

lives,  and  that  said  Wells  refuses  to  give  posses- 
sion of  said  houae  and  lot,  though  he  has  been 
notified  to  do  so  in  writing,  is  insufficient  in  an 
action  of  forcible  entry  and  detainer.  Wells  v. 
Hogan,  Breese,  264. 

160.  A  removed  from  a  house  and  lot,  leaving 
a  few  articles  in  the  house  and  on  the  lot,  and 
fastening  the  door.  In  the  night  of  the  second 
day  afterwards,  the  door  being  proved  to  have 
been  still  fast  on  the  evening  of  that  day,  B  en- 
tered into  the  house  and  put  a  tenant  in  posses- 
sion, directing  him  to  prevent  every  person,  and 
A  particularly,  from  taking  poasession,  and  threat- 
ening to  beat  and  prosecute  any  one  who  should 
enter  on  the  premises.  There  was  no  direct  proof, 
however,  that  B  broke  open  the  door.  On  the 
complaint  of  A  againat  B  for  a  forcible  entry 
and  detainer,  held,  that  the  evidence  would 
juatify  a  finding  against  the  defendant  as  to  the 
forcible  entry,  and  that  it  wss  clear  against  him 
as  to  the  forcible  detainer,  which,  under  the  stat- 
ute of  Indiana,  entitled  the  plaintiff  to  restitution. 
EviU  V.  Conwell,  2  Blackf.  133. 

161.  The  verdict  in  the  circuit  court  for  the 
plaintiff  on  appeal,  in  a  case  of  forcible  entry  and 
detainer,  must,  as  in  the  trial  before  the  justices, 
be  signed  by  all  the  jurors.  Test  v.  Devers,  2 
Blackf.  80. 

162.  The  complainant,  in  an  action  of  forcible 
entry  and  detainer,  stated  that  the  defendant,  with 
force  and  arms,  unlawfully  and  forcibly  entered 
upon  the  plaintiff's  land,  and  him,  the  plaintiff, 
with  force  and  arms  did  expel  and  unlawfully 
put  out  of  possession.  Held,  that  this  complaint 
could  not  be  objected  to,  after  verdict,  for  not 
showing  more  particularlv  that  the  plaintiff  had 
peaceable  possession  of  the  premises  before  the 
injury  complained  of.  ib. 

163.  Though  a  person  who  has  had  quiet  pos- 
session of  an  estate  for  three  year*,  and  whose 
interest  remaina  undetermined,  is  protected  by  the 
statute  of  Indiana  from  the  action  of  forcible  en- 
try and  detainer,  yet  the  declaration  in  this  ao- 
tion  need  not  deny  the  exiatence  of  such  a  pos- 
session, or  the  continuance  of  the  estate.  Ward 
V.  Crane,  3  Blackf  393. 

164.  In  an  action  of  forcible  entry  and  detain- 
eVf  the  verdict  for  the  plaintiff  in  the  oiieuiteeurt 
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nmrtbe  nirned  hy  all  the  jurors.     Ward  y.  Crane, 
3  Blackf.  393. 

165.  The  complaint  filed  with  the  justices,  in 
eases  of  forcible  entry  and  detainer,  cannot  be  ob* 
iected  to  for  mere  matter  of  form.  Moore  v.  Read, 

1  Blackf.  177. 

166.  A  tenant  at  will  may  maintain  an  action 
for  for<iibIe  entry  and  detainer,  in  Alabama. 
Jf  Donald  y.  GayU,  Minor,  98. 

167.  To  entitle  a  person  to  mlKntain  a  writ  of 
forcible  entry  and  detainer,  he  must  haye  had  ac- 
tual possession  of  the  premises  detained.  ChiU 
dress  y.  M'Gekee,  Minor,  131. 

168.  In  forcible  entry  and  detainer,  the  qnes- 
ion  of  title  cannot  be  raised ;  the  possession  only 

of  the  plaintiff  must  appear.      LeeaU  y.  Stewart, 

2  Stew.  474. 

169.  In  a  complaint  for  '^forcible  detainer,"  it 
is  not  necessary  to  allege  an  **  entry  *'  by  the 
defendant,  ih, 

170.  In  Alabama,  where,  in  an  action  of  forci- 
ble detainer,  the  complainant  is  alleged  to  haye 
a  ^^  freehold  in  fee  simple,'*  this  is  a  sufficient 
description  of  his  estate  in  the  premises,  ib. 

171.  A  defectiye  description  of  the  title  of  the 
complainant  for  unlawful  detainer,  is  cured  by 
yerdictt    Payne  y.  Martin,  1  Stew.  407. 

172.  Where  a  complaint  is  for  an  unlawfnl  en- 
try, and  forcible  and  unlawful  detainer,  and  the 
summons  is,  to  answer  for  a  forcible  entry  and 
detainer,  the  yariance  is  cured  by  plea  to  the 
merits.     Grice  y.  Ferguson,  1  Stew.  36. 

173.  In  proceedings  for  forcible  entry  and  de- 
tainer, notice  for  oeliyery  of  possession  need 
not  be  shown,  ih, 

174.  In  forcible  entry  and  detainer,  a  com- 
plaint which  describes  the  boundaries  of  the  prem- 
ises which  the  plaintiff  claims  by  yirtue  of  a  fee 
simple,  and  says  he  was  in  possession,  that  the 
defendant  entered  with  force  and  strong  hand, 
and  turned  him  out  of  possession,  sufficiently 
specifies  the  land,  the  plaintiff's  estate,  and  the 
injury.    Ward  y.  Lewis,  1  Stew.  26. 

175.  Where  proceedings  commenced  before  a 
justice  of  the  peace,  on  forcible  entry  and  detain- 
er, are  remoyed  to  an  appellate  court,  the  case 
must  be  tried  upon  the  record  without  a  declara- 
tion or  jury;  and  the  justice  has  no  right  to  en- 
ter upon  his  minutes  other  eyidence  than  such  as 
is  made  ^und  of  exceptions.  Aldridge  y.  High- 
tower,  4  Tort.  4 J  8. 

176.  In  a  proceeding  for  unlawful  detainer,  in- 
stituted by  A  for  the  use  of  B,  a  demand  of  the 
premises  by  B,  in  his  own  name,  is  not  sufficient 
to  support  the  action.  Kennedy  y.  Hiteheoek,  4 
Port.  230. 

177.  Mere  right  of  possession,  arising  from 
right  of  property,  is  not  sufficient  to  authorize  a 
recoyery  under  summary  remedy  for  forcible  en- 
try and  detainer,  or  for  forcible  and  unlawful  de- 
tainer. The  plaintiff,  in  such  case  must  show 
actual  possession,  either  by  himself  or  his  tenant, 
within  three  years,  in  Alabama.  Singleton  y. 
Finley,  1  Port.  144. 

178.  An  estate  for  years  is  sufficient  to  sup- 
port proceedings  for  forcible  entry  and  detainer. 
Mead  y.  Danid,  2  Port.  86. 

179.  The  complaint  for  forcible  entry  and  de- 
tainer need  not  specify  the  statutory  demar- 
cations of  range,  township,  and  section ;  a  de- 
scription of  the  metes  and  bounds,  and  objects 
of  notoriety  in  the  neighborhood,  is  sufficient. 
ib. 

180.  The  complaint  of  a  party  for  forcible  en- 
try and  detainer  must  show  that  such  party  was 
in  possession.    The  term  **  occupancy  *'  does  not 


necessarily  embrace  possession.     Wright  y.  ^iiZ- 
lens,^Z  Stew.  &,  Port.  219. 

181.  A  person  procuring  possession  of  lands 
under  a  contract  of  purchase,  is  no  tenant,  so  as 
to  subject  him  to  a  warrant  of  forcible  detainer. 
Hay  y.  Connelly,  1  A.  £.  Marsh.  393. 

182.  If,  in  the  absence  of  the  person  who  is  in 
the  actual  possession  of  land,  and  no  party  or 
priyy  to  a  judgment  in  ejectment,  the  sheriff,  un- 
der a  habere  facias,  puts  the  plaintiff'  in  posses 
sion,  but  neither  the  plaintiff,  nor  any  person  foi 
him,  remains  in  possession,  and  the  person  in 
possession  returns  and  continues  to  occupy  the 
land,  he  is  notguilty  of  forcible  entry  or  detainer. 
Kerchetal  y.  Ambler,  7  J.  J.  Marsh.  626. 
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I.    Proof  and  Cognizance  of  Foreign  Laws. 

1.  Where  a  party  relies  upon  a  law  of  another 
state,  he  must  proye  the  existence  of  such  law. 
Cook  y.  Wilson,  Litt.  Sel.  Gas.  437. 

2.  Prince's  Digest  of  the  Laws  of  Greorgia  may 
be  receiyed,  in  Uie  courts  of  South  Carolina,  as 
eyidence  of  the  statute  law  of  Georgia.  Allen 
y.  Watson,  2  Hill,  S.  C.  3J9. 

3.  The  statutes  and  laws  of  sister  states  can* 
npt  be  noticed  judicially,  unless  pleaded.  Beau€k- 
amp  y.  Mudd,  Hardin,  163. 

4.  The  laws  of  foreign  states  are  facts,  and 
must  be  proyed,  as  other  facts.  Baptists  v.  De 
Volunbrun,  5  Har.  d^  J.  86. 

5.  The  confession  of  the  defendant,  that  he  did 
carry  contraband  goods  in  a  yessel,  and  the  tes- 
timony of  the  master,  that  the  goods  carried 
were  contraband  by  the  laws  of  &reat  Britain, 
were  sufficient  eyidence  of  the  law  of  that  coun- 
try.    SmUk  y.  Eider,  3  Johns.  105. 

6.  The  court  is  to  decide  what  is  proper  evi- 
dence of  foreign  laws,  and  must  construe  them, 
and  judge  of  their  applicability  to  the  question 
before  them.  De  Scibry  y.  De  Laistre,  2. Har.  &,  J. 
191. 

7.  Foreign  laws  are  proyed  by  witnesses. 
Frith  y.  jSprague,  14  Mass.  455. 

8.  The  written  laws  of  foreign  countries  must 
be  proved  by  the  laws  themselves,  if  they  can 
be  procured ;  if  not,  inferior  evidence  of  them 
may  be  received.  The  unwritten  laws  may  bo 
proved  by  parol;  and  when  proyed,  the  court 
have  the  right  to  construe  them,  and  decide  on 
their  effect.  Consequa  v.  WUlings,  Pet.  C.  C. 
225. 

9.  Foreign  laws,  written  and  unwritten,  are  to 
be  construed  by  the  court.  Sidwell  v.  JSvoits,  1 
Pennsyl.  383.    See  7  Met.  384. 

10.  The  law  of  a  foreign  state  is  to  be  proved 
by  its  production,  if  it  be  statute  ;  otherwise,  by 
parol.     Woodbridge  v.  Austin,  2  Tyler,  367. 

11.  The  written  laws  of  foreign  states  must 
be  proved  by  an  exemplification,  and  cannot  be 
proyed  by  Uie  printed  statute  books  of  such 
states.  Packard  v.  Hill,  2  Wend.  411.  Cha- 
lunju  v.  Fowler,  3  Wend.  173.  Lincoln  v.  Bat-' 
telU,  4  Wend.  475. 

12.  In  the  supreme  court  of  Vermont,  a  vol- 
ume of  the  laws  of  another  state,  published  by 
its  authority,  is  admitted  as  evidence  of  those 
laws,  and  this  in  a  criminal  proceeding.  State 
v.  Stade,  1  Chip.  303. 
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13.  A  itatute  of  one  gtate  may  be  proved  in 
another  by  an  exemplification  under  the  great 
■eal  of  the  state,  affixed  by  the  person  to  whom 
the  custody  or  use  of  it  has  been  legally  con- 
fided, and  accompanied  by  a  certificate  of  the 
object  for  which  it  is  used.  Wilson  v.  Walker,  3 
Stew.  211. 

14.  The  supreme  court  of  Vermont  will  take 
notice  judicially  of  the  law  of  Connecticut,  that 
justices  of  the  peace  may  take  acknowledgments 
of  deeds.    Middleiury  CoUege  ▼.  Cheney,  1  Verm. 

15.  The  lawa  of  another  state  must  be  pleaded 
or  proved ;  the  court  cannot,  ex  ofieio,  take  no- 
tice of  them.    Mason  v.  Wash,  Breese,  16. 

16.  Ignorance  of  the  law  of  a  foreign  govern- 
ment, is  ignorance  of  fact ;  and  in  this  respect 
the  laws  of  other  states  in  the  Union  are  foreign 
laws.     Haven  v.  Foster,  9  Pick.  112. 

17.  The  laws  of  sister  states  are  matters  of 
fact,  of  which  proof  must  be  made.  Stephenson 
V.  Bannister,  3  Bibb,  363. 

18.  The  courts  of  one  state  are  not  bound  to 
take  notice  of  the  laws  of  a  sister  state,  but  such 
laws  must  be  proved.  Davis  v.  Curry,  2  Bibb, 
238. 

19.  The  courts  of  Tennessee  take  notice,  ez 
qfido,  of  the  laws  of  a  sister  state.  Foster  v. 
Ta^tor,  2  Overt.  191. 

20.  The  courts  of  Kentucky  are  bound  to 
know,  judicially,  what  were  the  laws  of  Virginia 
before  the  separation.  Delano  v.  JopUn,  1  Litt. 
117,  417. 

21.  The  laws  of  another  state  are  to  be  proved, 
like  foreign  laws.  Ripple  v.  Ripple,  1  Rawle, 
386.  

II.    Effect  to  be  given  to  Foreign  Laws. 

22.  Our  courts  will  not  enforce  the  revenue 
laws  of  another  nation.  M*Fee  v.  South  Caro- 
lina Ins.  Co,,  2  M'Cord,  503. 

23.  The  arrStis  of  the  French  consuls  and 
commanders  in  St.  Domingo,  interdicting  trade 
with  the  blacks,  may  be  enforced  by  seizures  on 
the  high  seas.  Cheriot  v.  Foussat,  3  Binn.  2^. 
S.  P.  SneU  V.  Foussat,  ib.  239,  note. 

24.  The  courts  will  not  sustain  an  action  on  a 
ibreign  contract,  on  the  mere  ground  that  the 
lez  loei  contractus  gave  an  action.  All  that  re- 
lates to  the  remedy  must  be  determined  by  the 
lez  fori.  Giving  operation  to  a  foreign  law  rests 
in  mere  comity,  and  no  court  will  take  cogni- 
zance of  a  matter  concerning  the  internal  police 
of  another  state.  Pickering  v.  Fisk,  6  Verm. 
102. 

25.  Champerty,  being  an  offence  at  common 
law,  is  presumed  in  Massachusetts  to  be  so  in 
New  York.     Thurston  v.  Perdval,  1  Pick.  415. 


FOREIGN   COURTS. 

1.  Under  a  policy  of  insurance  containing  the 
clause,  *'  The  property  is  to  be  proved  American 
in  Philadelphia,  and  not  elsewhere,**  it  was  held, 
that  a  sentence  of  condemnation  by  an  admiralty 
court  of  Gibraltar,  on  various  grounds,  was  not 
evidence  of  the  property's  not  being  American. 
Calhoun  V.  Ins.  Co.  of  Penn.,  I  fiinn.  293. 

2.  The  decrees,  in  rem.  of  a  foreign  con- 
Bv\,  having  jurisdiction,  cannot  be  revised  by 
the  court  of  another  nation  ;  but  the  nature  and 
jnHsdiction  of  such  court  may  be  examined. 
Cheriot  v.  Foussat,  3  Binn.  220. 


3.  If  a  decree  of  a  ibreign  court  of  admiralty 
condemn  a  ship  or  cargo,  without  assigning  any 
reasons,  the  law  of  nations  will  presume  thev 
have  gone  upon  just  and  proper  grounds ;  and  it 
is  conclusive  and  binding  oA  all  the  world,  and 
never  after  can  be  called  in  question  by  the  par- 
ties interested.  Campbell  v.  Williamson,  2  JBay, 
237. 

4.  The  sentence  of  a  foreign  court  of  admiral- 
tv  is  conclusive,*and  cannot  be  impeached  in 
this  country,  until  regularlv  set  aside  in  the 
country  where  it  was  passed.  Stewart  v.  War- 
ner,  1  Day,  142. 

5.  A  sentence  of  a  foreign  tribunal,  condemn- 
ing  neutral  property  under  an  edict  unjust  in 
itself,  contrary  to  the  law  of  nations,  and  in  vio« 
lation  of  neutral  rights  —  and  which  has  been  so 
declared  by  the  legislative  and  executive  de- 
partment  of  the  United  States  —  nevertheless, 
changes  the  propertv  of  the  thing  condemned 
WiUiams  v.  Armroyd,  7  Cranch,  424.  And  a 
sale,  by  authority  of  the  captors,  before  sentence 
of  condemnation,  is  afiirmed  by  such  sentence^ 
and  is  good  ah  initio,  ib. 

6.  A  sentence  of  condemnation,  in  a  foreign 
court  of  admiralty,  is  prima  facte  evidence  that 
the  causes  of  condemnation  mentioned  in  it 
exist,  and  of  the  authority  of  the  court  to  pro- 
nounce the  sentence,  and  of  the  regularity  of  the 
proceedings ;  but  it  may  be  impeached.  Fran 
ds  V.  Octan  Ins.  Co.  6  Cow.  404. 

7.  The  judgments  of  foreign  courts,  of  com- 
petentjurisdiction,  are  binding.  Messier  v.  jffme- 
ry,  1  Yeates,  533.     8.  C.  2  DaU.  231. 

8.  An  American  cannot  reclaim,  in  the  courts 
of  this  country,  property  belonging  to  him, 
which  has  been  seized  and  condemned  in  a 
French  court,  under  the  Milan  decree.  WiUiams 
V.  Armroyd,  7  Cranch,  424. 

9.  It  is  incumbent  on  a  defendant,  who  claims 
a  vessel  under  a  condemnation  of  a  foreign  tri- 
bunal, to  prove  that  the  tribunal  was  properly 
constituted.  Snell  v.  FaussaU,  1  Wash.  C.  C. 
271.  V^here  a  condemnation  is  by  a  foreign 
court,  it  will  be  presumed  to  be  a  legal  one  it 
the  constitution  of  it  be  not  known.  %b. 

10.  An  exemplification  of  a  foreign  judicial 
record  must  be  considered  as,  vrtma  facie,  cor- 
rect.    Woodbridge  v.  Atutin,  2  Tyler,  366. 

11.  A  decree  of  a  foreign  court  of  vice-admi- 
ralty is  not  conclusive  evidence,  if  uncertain  on 
the  fiuse  of  the  proceedings.  Blae/doek  v.  Stewart 
2  Bay,  363.     Williamson  v.  Tunno,  2  Bay,  388. 

12.  The  judgment  of  a  foreign  court,  of  com- 
petent jurisdiction,  is  prima  facte  evidence  of 
the  points  adjudged.  Radeliff  v.  U.  Ins.  Co.  9 
Johns.  277. 

13.  In  an  action  on  a  policy,  the  sentence  of 
a  foreign  court  of  admiralty  is  not  conclusive 
evidence  of  the  character  of  the  property  and  of 
a  breach  of  the  warrant  of  neutrality.  Vanden- 
heuvd  V.  U.  States  Ins.  Co.  2  Johns.  Cas.  451. 
Contra,  S.  C.  2  Johns.  Cas.  127.  S.  P.  Laing 
V.  U.  States  Ins.  Co.  2  Johns.  Cas.  174.  Costra, 
S.  C.  2  Johns.  Cas.  487,  481.  8.  P.  Johnston 
V.  Ludlow,  2  Johns.  Cas.  481. 

14.  Whatever  may  be  done  by  foreign  courts, 
in  reference  to  the  established  principles  of  the 
law  of  nations,  relative  to  the  conclusiveness  of 
sentences  of  foreign  prize  courts,  the  courts  of 
the  United  States  will  not,  for  purposes  of  re- 
taliation, depart  from  the  fixed  law  of  nations, 
which  declares  that  tliey  are  conclusive.  Arm^ 
royd  V.  Williams,  2  Wash.  C.  C.  508. 

15.  The  right  of  visitation  and  search  does 
not  exist  in  time  of  peace.    A  vessel  engaged  in 
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the  sla  re  trade,  OTen  if  it  be  prohibited  by  the 
laws  of  the  country  to  which  she  belonn,  can- 
not, for  that  canoe  alone,  be  aeized  on  the  high 
leaa,  and  brought  in  for  adjudication,  in  time  of 
peace,  in  the  courts  of  another  country.  But  if 
the  laws  of  that  other  country  be  violated,  or 
the  proceeding  be  authorised  by  treaty,  the  act 
of  capture  is  not,  in  that  case,  unlawful.  The 
Jintelope,  10  Wheat.  66. 

16.  If  a  foret^p  yessel  seized  within  the  ter- 
ritorial jurisdiction  of  the  government  of  St. 
Domingo,  (a  French  colony,)  for  breach  of  a 
municipal  regulation  prohibiting  all  intercourse 
with  certain  ports  in  that  island,  be  carried  by 
the  captors  directly  to  a  Spanish  port,  in  the 
island  of  Cuba,  she  may,  while  lying  there,  be 
lawfully  proceeded  against  and  condemned  by  a 
French  tribunal  sitting  at  Gaudaloupe.  Hudson 
V.  Cruesder,  4  Cranch,  293.  The  possession  of 
the  sovereign  of  the  captors  gives  jurisdiction  to 
his  courts,  and  the  possession  of  the  captors,  in 
a  neutral  port,  is  the  possession  of  their  sove- 
reign, t^.  If  the  possession  be  lost  by  re-cap- 
ture, escape,  or  voluntary  discharge,  the  courts 
of  the  captor  lose  the  jurisdiction  which  they 
had  acquired  by  the  seizure.  t6.  The  trial  of  a 
municipal  seizure  must  be  regulated  exclusively 
by  municipal  law.  No  foreign  court  can  question 
the  correctness  of  what  is  done,  unless  the  court 
passing  the  sentence  loses  its  jurisdiction  by 
some,  circumstance  of  which  the  law  of  nations 
can  take  notice,  ib, 

17.  In  a  case  of  salvage,  where  the  parties  on 
both  sides,  except  the  owners  of  the  cargo  of  the 
salvor  ship,  were  foreigners,  but  no  protest  was 
made  to  the  jurisdiction,  merely  an  objection 
being  raised  by  counsel  at  the  argument,  it  was 
eonsidered,  that  the  considerations  drawn  from 
public  convenience  in  favor  of  the  jurisdiction 
greatly  overbalanced  those  against  it ;  and  that, 
however  it  might  be  viewed  when  the  jurisdic- 
tion was  objected  to,  there  ou^ht  to  be  no  doubts 
where  the  parties  assent  to  it.  Mason  v.  Ship 
Blaireau,  2  Cranch,  240. 

18.  The  admiralty  courts  of  the  United  States 
will  entertain  jurisdiction  in  rem,  to  enforce  a 
bottomry  bond  executed  in  a  foreign  country, 
when  the  ship  is  within  the  territory  of  the 
United  SUtes.  Tht  Jerusalem,  3  Gallis.  191. 
However  the  case  may  be  as  to  remitting  a 
foreigner  to  his  domestic  forum,  in  personal 
controversies,  it  is  very  clearly  settled  that  in 
cases  in  rem,  or  the  real  actions  of  the  civil  law, 
the  proper  forum  is  the  lex  rei  sittB.  ib.  The 
jurisdiction  of  the  admiralty  depends  not  on  the 
character  of  the  parties,  but  on  the  subject  mat- 
ter, whether  maritime  or  not.  ih. 

19.  A  court,  acting  under  the  authority  of  the 
rulers  de  facto  of  a  country  for  the  time  being, 
is  held  to  have  the  jurisdiction  of  a  legitimate 
court.  Bank  of  If  America  v.JIfCaU,  4  Binn. 
371. 

20.  If  property  is  already  in  the  custody  of  a 
neutral  tribunal,  and  the  title  is  in  litigation 
there,  no  foreign  court  can,  by  its  adjudication, 
rightfully  take  away  its  jurisdiction,  or  forestall 
and  defeat  its  judgment.  The  Santissima  7Wm- 
dad,  7  Wheat.  283. 

21.  A  French  tribunal  at  Gaudaloupe  had  juris- 
diction of  property  seized  on  the  high  seas,  for  a 
breach  of  the  Milan  decree,  and  carried  into  the 
Dutch  portion  of  the  island  of  St.  Martin's,  and 
there  sold  by  order  of  the  Dutch  governor  of  St. 
Martin's,  before  condemnation,  and  without  any 
authority  from  such  French  tribunal.  WHUams 
r.  Armroydj  7  Cranch,  424. 
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1.  A  '^foreign  port  or  place,"  within  tha 
meaning  of  the  act  of  6th  July,  1812,  c.  129,  §  1, 
is  a  port  or  place  exclusively  within  the  sov- 
ereignty of  a  foreign  nation.  I%e  Eliza,  2 
Gallis.  4. 

2.  By  the  conquest  and  occupation  of  Cas- 
tine,  in  the  state  of  Maine,  that  territory  passed 
under  the  allegiance  and  sovereignty  of  the 
enemy,  and  while  U€^  situated  was  not  to  be 
considered  as  a  port  of  the  United  States,  with 
reference  to  the  non-importation  acts,  but,  so  far 
as  respected  the  obligatory  force  of  the  laws  of 
the  United  States,  it  was  to  be  considered  as  a 
»'  foreign  port."  U,  States  v.  Haytoard,  2  Gallis. 
502. 


FOREIGN   SEAMEN. 

1.  The  act  of  20th  July,  1790,  c.  29,  regulating 
seamen  in  the  merchant's  service,  does  not  apply 
to  foreign  seamen  on  board  of  foreign  ships. 
Ez  parte  D'Olivera,  1  Gallis.  474. 

2.  Seamen  on  board  letters  of  marque  may 
sue  for  their  wages  in  the  admiralty  courts  of 
neutral  nations.  Ellison  ▼.  S&ip  Bellona,  Bee, 
112. 

3.  The  district  courts  will  not  interfere  in  dis- 
putes between  the  master  and  seamen  of  a  for- 
eign vessel,  when  they  are  bound  by  the  arti- 
cles to  submit  all  disputes  to  a  home  tribunal. 
Aertson  v.  Ship  Aurora,  Bee,  161. 

4.  Our  courts  may  take  cognizance  of  torts 
committed  on  the  high  seas,  on  board  a  foreign 
vessel,  where  both  parties  are  foreigners.  JbJIm- 
son  V.  Dalton,  1  Cow.  543.  But  under  ordinary 
circumstances,  they  will  decline  interference, 
and  leave  the  parties  to  seek  redress  in  the 
tribunals  of  their  own  country,  ib.  They  in  aU 
cases  exercise  a  sound  discretion  in  entertain- 
ing jurisdiction  or  not,  according  to  circum- 
stances, ib.  But  where  a  foreign  seaman  is 
legally  discharged  from  the  vessel  in  this  coun- 
try, he  may  have  an  action  in  our  courts  against 
the  master,  for  torts  committed  on  the  high 
seas.  ib. 


FOREIGN    VOYAGE. 

1.  A  coasting  vessel  is  not  forfeited  for  pro- 
ceeding on  a  foreign  voyage,  unless  ground  has 
been  actually  broken  by  leaving  port,  with  in- 
tention to  commence  such  voyage.  The  Julia, 
1  Gallis.  43.     The  Friendship,  1  Gallis.  45. 

2.  "  Foreign  voyage,"  in  Uie  coasting  act  of 
18th  February,  1793,  c.  8,  means  a  voya^  in- 
tended to  some  place  without  the  territorial 
waters  of  the  United  States,  and  for  the  purpose 
of  trade.  7%e  Lark^  1  Gallis.  55.  The  Three 
Brothers,  ib.  142. 


FORFEITURE. 

I.  General  Principles. 
II.  Forfeiture  of  Lands,  ^. 

I.  General  Principles. 

1.  Where  a  statute  imposes  a  for&ituie  of 
goods  and  chattels  by  way  of  penalty,  the  title 
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ioM  Bot  vest  in  the  party  to  whom  the  ffoodB 
and  ohattela  are  giren,  without  a  jndicial  pro- 
ceeding declaring  the  forfeiture  and  the  party  to 
whom  they  helong.  Fire  Department  t.  Kip^ 
10  Wend.  266. 

2.  A  forfeiture  can  only  he  applied  to  those 
•cases  in  which  the  means  that  are  prescribed  for 
the  prevention  of  a  forfeiture  may  be  employed. 
Peisek  ▼.  ITars,  4  Cranch,  347. 

3.  The  owner  of  goods  cannot  forfeit  them  by 
an  act  done  without  his  consent  or  conniTance, 
or  that  of  some  person  employed  or  trusted  by 
him.  ib.  346. 

4.  A  purchase  of  goods  forfeited  to  the  United 
States  will  not  purge  the  forfeiture,  unless 
bona  fide,  and  without  notice.  The  Plamgkkay, 
1  GaUis.  41. 

5.  A  purchase  of  goods,  which  have  become 
forfeited  to  the  United  States,  will  not  purge  the 
forfeiture,  where  the  purchase  has  been  made 
under  a  fifil  knowledge  of  the  facts,  or  of  such 
facts  as  were  sufficient  to  put  the  party  on  in- 
quiry, ih. 

6.  A  forfeiture  of  goods  for  yiolation  of  the  non- 
intercourse  act,  of  the  United  States,  March  1, 
1809,  takes  place  upon  commission  of  the  offence, 
and  ayoids  a  subsequent  sale  to  an  innocent  pur- 
chaser, althouj^  there  may  have  been  a  regular 
permit  for  landing  the  goods,  and  although  the 
duties  may  have  heen  paid.  U.  States  ▼.  Bags 
of  Coffee,  8  Cranch,  396. 

7.  An  antecedent  municipal  forfeiture  will  not 
oust  the  rights  of  captors  under  the  grant  of 
prize,  but  is  absorbed  in  the  more  genera]  opera- 
tion of  the  law  of  war.     The  Sally,  8  Cranch,  382. 

8.  A  municipal  forfeiture,  under  the  laws  of 
the  United  States,  is  absorbed  in  the  more  gen- 
eral operation  of  the  laws  of  war.  ib, 

9.  A  forfeiture  under  the  3d  section  of  the  act 
of  the  United  States,  June  28th,  1809,  c.  9,  will 
overreach  a  bona  fide  sale  to  a  purchaser  for  a 
▼alnable  consideration,  without  notice  of  the 
offence.     The  Mars,  8  Cranch,  417. 

10.  A  bona  fide  purchaser  without  notice  is 
protected  against  an  antecedent  forfeiture  to  the 
United  Stotes.     The  Mars,  1  Gallis.  192. 

11.  The  forfeiture  of  a  vessel  for  the  infHngre- 
asent  of  the  registry  act  is  highly  penal,  and  the 
act  is  to  be  strictly  interpreted.  U.  States  ▼. 
Burdstt,  9  Pet.  682.  The  letters  of  the  agent  of 
such  vessel  to  the  owners  are  not  admissible  to 
prove  the  infringement.  Aliter,  of  the  agent's 
acts  within  the  scope  of  his  authority,  ib, 

12.  The  secretary  of  the  treasury  may  remit 
not  only  the  interest  of  the  United  States,  but  of 
individuals  in  penalties  and  forfeitures,  in  cer- 
tain eases,  after  suit  brought  and  before  judg- 
ment. U.  States  V.  Lancaster,  4  Wash.  C.  U. 
64. 

13.  A  libel  for  a  statute  forfeiture  should  sub- 
stantially agree  with  the  terms  of  the  statute  ; 
otherwise,  it  is  bad.     The  Betsy,  1  Mason,  354. 

14..  A  libel  for  a  forfeiture  must  require  no 
more  than  the  law  requires,  and  must  not  be 
vagne  or  uncertain.     l%e  Mary  Ann,  8  Wheat. 

15.  If  the  defendant  has  once  incurred  a  for- 
feiture, and  seeks  to  avail  himself  of  a  defence 
granted  him  by  a  subsequent  law,  to  which  he 
was  not  entitled  at  the  time  when  the  act  for 
which  the  penalty  is  given  was  performed,  he 
must  take  it  subject  to  such  terms  and  conditions 
as  the  leffislature,  at  the  time  when  it  passed 
this  benencial  law,  or  at  any  future  time,  might 
please  to  prescribe.  U.  States  v.  HaU,  2  Wash. 
C  C  966. 


16.  An  information  for  a  statute  forfeiture 
should  conclude  against  the  Ibrm  of  the  statute, 
referring  to  it.  A  mere  conclusion  against  the 
form  of  a  statute  is  generally  bad.  T%e  Ifancy, 
1  Gallis.  67. 

17.  The  strict  letter  of  the  law,  creating  for- 
feitures,  will  not  be  enforced  upon  persons  who 
could  not  possibly  be  informed  of  the  passage  of 
the  law,  although  there  be  no  proviso  in  the 
law  for  that  purpose.  Ham  v.  M* Claws,  1 
Bay,  93. 

18.  A  vessel  and  cargo  tainted  with  the  of- 
fence of  trading  with  the  enemy,  or  of  sailing 
under  his  pass  or  license,  or  otherwise  liable  to 
condemnation  as  enemy  property,  may  be  seized 
afler  her  arrival  in  port,  which  does  not  purge 
the  forfeiture.  The  Caledonian,  4  Wheat.  100 
The  Langdon  Cheeves,  4  ib.  103.  * 

19.  A  forfeiture  attached  to  a  thing,  conveys 
no  property  to  the  government  in  the  thing 
itself,  until  seizure  made  and  suit  brought. 
Previous  to  that  time,  the  owner  has  the  exclu* 
sive  right  of  possession  and  property,  though 
the  government  may  be  considered  as  having  an 
inclMate  right,  or  possibility.  The  Mars,  1  G^Iis 
192.  As  against  the  offender  or  his  representa- 
tive, upon  seizure  or  suit,  the  title,  by  operation 
of  law,  relates  back  to  the  time  of  the  offence,  so 
as  to  avoid  all  mesne  acts ;  but  as  to  a  bona  fids 
purchaser  for  a  valuable  consideration,  and 
without  notice  of  the  offence,  the  doctrine  of 
relation  does  not  apply,  so  as  to  divest  his  legiti- 
mate title,  ib.     But  see  8  Cranch,  417. 

20.  The  old  principle  of  the  common  law 
requiring  a  conviction  in  personam,  before  a  for- 
feiture could  attach  in  rem,  does  not  apply  to 
proceedings  in  rem  on  seizures  in  the  admirutv : 
the  thing  is  here  primarily  considered  as  the 
o^nder,  or  rather  the  offence  is  attached  pri- 
marily to  the  thing ;  and  this  whether  the  ofience 
be  mibtm  proh^mum,  or  malum  in  se.  The  PaU 
myra,  12  Wheat.  1.  Many  cases  exist  where 
the  forfeiture  for  acts  done  attaches  solely  in 
rem,  and  there  is  no  accompanying  penalty  in 
personam.  Many  cases  exist  where  there  is 
both  a  forfeiture  tn  rem  and  a  personal ;  but  the 
proceeding  in  rem  stands  independent  of,  and 
wholly  unaffected  by,  any  criminal  proceeding 
in  personam,  ib. 

21.  The  legislature  is  competent  to  relieve 
from  a  forfeiture,  even  where  the  money  is 
going  to  a  county,  and  that  after  judgment. 
Conner  v.  Bent,  1  Inis.  235. 

22.  In  a  prosecution  for  an  offence  against  a 
statute,  which  enacts  a  fine,  and  also  a  forfeiture 
of  the  utensils  by  which  the  offence  is  com- 
mitted ;  on  conviction,  the  judgment  ought  to 
be  for  the  utensils,  and  not  for  their  value. 
Boles  v.  Lynde,  1  Root,  195. 

23.  A  court  of  chancery  will  not,  on  a  bill  of 
discovery,  compel  a  party  to  produce  evidence 
which  would  subject  him  to  a  forfeiture.  U. 
States  v.  Ttsenty-eight  Packages,  Gilpin,  306. 

24.  The  sUtute  of  Alabama,  of  1807,  §  49, 
limiting  the  institution  of  a  prosecution  for  any 
fine  or  forfeiture  incurred  under  a  penal  statute, 
applies  to  civil  as  well  as  criminal  prosecutions. 
Johnson  v.  Hughes,  1  Stew.  263. 

25.  In  general,  it  is  sufficient  to  charge  the 
offence  in  the  words  directing  the  forfeiture; 
but  if  the  words  are  general,  embracing  a  whole 
class  of  individual  subjects,  but  must  necessarily 
be  construed  so  as  to  embrace  only  a  subdivision 
of  that  class,  the  allegation  must  conform  to  the 
sense  and  meaning  of  the  legislature.  The  Mary 
Ann,  8  Wheat.  380. 
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26.  A  Tessel  cannot  be  seized,  for  violation  of 
a  law  of  the  United  States,  after  the  law  has 
expired.  Nor  can  a  sentence  of  condemnation 
be  affirmed  by  the  appellate  court,  if  the  law 
under  which  the  forfeiture  accrued  has  expired, 
although  a  condemnation  and  sale  has  taken 
place,  and  the  money  had  been  paid  over  to  the 
United  States  before  the  expiration  of  the  law. 
Rachel  ▼.  U.  States,  6  Cranch,  329.  Yeatan  v. 
Same,  5  ib.  281. 

27.  Forfeiture,  when  decreed,  relates  back  to 
the  time  when  it  was  incurred.  Buckley  r. 
Orms,  Brayt.  124. 


11.    Forfeiture  of  Lands,  fyc. 

28.  Intrusion  for  a  forfeiture  of  lands  granted 
in  fee  will  not  lie  before  office  found.  People  v. 
Brown,  1  Caines,  416. 

29.  The  New  Haitopshire  statute  of  Nov.  28th, 
1778,  declaring  the  estate  of- certain  persons  to 
be  forfeited  to  the  state.  Tested  in  the  state  all 
the  property  of  such  persons.  Thompson  v. 
Carr,  5  N.  Hamp.  510.     See  Absentsks,  &e. 

30.  In  New  York,  under  the  act  of  forfeiture, 
1792,  lands  descending  between  an  indictment 
and  conviction  belong  to  the  state.  Jackson  v. 
Prevost,  2  Caines,  164. 

31.  Where  the  owner  of  lands  in  Ohio  dies 
afVer  their  forfeiture  for  non-payment  of  taxes, 
but  before  sale,  the  infant  heirs  may  redeem,  and 
without  paying  for  improvements  made  within 
two  years  after  the  sale.  Reynolds  v.  Leiper,  7 
Ham.  rPart  Ist.)  17. 

32.  An  entry  to  forfeit  leasehold  estate  for 
non-payment  of  rent  of  school  lands,  in  Ohio, 
must  lie  for  the  entire  tract  of  ground  leased, 
without  reference  to  sub-leases  of  a  part.  The 
trustees  of  the  township,  after  suit  brought  for 
non-payment  of  rent,  and  execution  returned 
nulla  bona,  are  to  enter  on  the  land,  and  sell  all 
the  right  of  the  lessee  in  the  l«»aae.  Hart  v. 
Johnson,  6  Ham.  87. 

33.  Where  a  forfeiture  has  ac<  rued  upon  a 
clause  in  a  lease  of  reentry  for  rent  in  arrear, 
the  forfeiture  will  be  waived,  if  the  landlord 
afterwards  do  any  act  which  amounts  to  an 
acknowledgment  of  a  subsisting  tenancy ;  as, 
if  he  distrain  for  the  rent  in  arrear,  the  act  of 
distraining  waives  the  forfeiture.  Jackson  v. 
Sheldon,  5  Cow.  448. 

34.  Where  a  tenant  for  life,  without  impeach- 
ment for  waste,  suffers  the  land  to  be  sold  for 
taxes,  he  thereby  forfeits  the  estate  for  life,  and 
the  reversioner  may  recover  in  ejectment.  JIf  Mil- 
Ian  V.  Robbins,  6  Ham.  28.  It  is  the  same  if  the 
tenant  holds  the  lands  in  trust  for  minors,  ib. 
In  such  case,  the  reversioner  has  the  right  to  re- 
deem the  land  after  it  is  sold,  and  the  tenant 
cannot  save  the  forfeiture  by  depositing  with 
the  county  auditor  the  amount  of  the  tax  and 
the  interest  thereon,  after  the  sale  is  made.  ib. 

35.  Lands  were  not  liable  to  forfeiture,  in 
Virginia,  for  non-payment  of  taxes,  under  the 
act  of  December  27th,  1790,  unless  they  had  been 
listed  and  entered  into  the  commissioner's  books, 
return  thereof  made  by  the  sheriff  or  collector, 
and  notice  thereof  given  by  the  treasurer,  as 
prescribed  by  the  34th  section  of  the  act  of 
1792.     Kinney  v.  Beverly,  2  U.AM.  318. 

36.  A  common  recovery  works  a  forfeiture, 
whether  valid  or  void,  of  the  particular  estate ; 
to  be  valid,  the  tenant  of  the  precipe  must  be  a 
tenant  by  a  legal  title  ;  articles  of  agreement  will 
not  answer.     Siump  v.  Findlay,  2  Rawle,  168. 


37.  The  defendant  procured,  by  a  contract,  a 
building  to  be  erected,  with  a  chimney  and  fire- 
place therein,  for  a  barn,  and  used  it  as  such  with- 
in the  fire  limits  of  a  city,  the  outer  walls  of  which 
were  composed  entirely  of  brick  and  mortar,  with 
a  deep-laid  foundation  in  stone  ;  and  contiguous 
thereto,  he  had  also  erected,  under  the  same  con 
tract,  a  building,  composed  of  wood  materials,  for 
a  carriage-house,  and  used  it  for  that  purpose  only, 
which  building  rested  on  sills,  and  was  connected 
with  the  first-mentioned  building  only  by  the  up- 
per end  of  its  rafters  resting  on  the  wall  plate  of 
that  building,  the  line  of  the  roofs  of  the  buildings 
being  in  continuation.  It  was  held,  that  these 
were  distinct  buildings,  and  that  the  defendant, 
by  their  erection  and  use,  had  incurred  no  for- 
feiture under  the  Connecticut  statute  of  June 
3d,  1834.    Toumssnd  v.  HoadUy,  12  Conn.  541. 

38.  Where  the  defendant,  in  an  action  of 
debt  for  a  forfeiture,  was  charged,  in  one  count, 
with  having  erected,  on  the  Ist  of  July,  1836,  a 
barn  within  the  fire  limits  of  a  city,  and  having 
put  therein  a  chimney  and  fireplace,  the  outer 
walls  of  which  bam  were  not  composed  of  brick 
and  mortar,  or  stone  and  mortar  ;  and  in  another 
count  with  having  used  such  building  as  a  bam 
and  stable  ;  it  was  held,  that,  if  the  offence 
charged  had  been  committed,  the  city  treasurer 
was,  by  virtue  of  the  Connecticut  statute  of 
1836,  entitled  to  sue  for  the  forfeiture,  ib 


FORGERY  AND  COUNTERFEITING. 

I.   Bank  Jfotes. 

II.    Other  Instruments,  and  Forgery  generally. 
III.    Coin.  

I.   Bank  Jfotes. 

1.  The  act  of  congress  of  27th  of  June,  1798, 
to  punish  fraud  committed  on  the  Bank  of  the 
United  States,  will  not  support  an  indictment  for 
knowingly  uttering,  as  true,  a  false,  forged,  and 
counterfeit  paper,  purporting  to  be  a  bank  bill 
of  the  United  States,  signed  by  the  president 
and  cashier.  U.  States  v.  Cantril,  4  Cranch, 
167. 

2.  Under  the  18th  section  of  the  United  SUtes 
act  of  1816,  establishing  the  Bank  of  the  United 
States,  it  was  held  an  indictable  offence  to  issue 
bills  signed  with  the  name  of  persons,  as  presi- 
dent and  cashier,  who  never  hisld  those  offices. 
U.  States  V.  Turner,  7  Pet.  132.  U.  States  v.  Breu^ 
ster,  7  Pet.  164. 

3.  Uttering  a  counterfeit  bank  bill,  with  the 
name  of  a  fictitious  cashier  countersigned  to  it, 
was  not  an  offence  within  statute  1800,  c.  64. 
Commonwealth  v.  Bofnton,  2  Mass.  77.  It  was 
punishable,  however,  as  a  fraud  at  common  law. 
ib. 

4.  It  is  no  offence,  either  at  common  law  or  by 
the  Massachusetts  statute  of  1804,  c.  120,  to  have 
in  possession  bills  of  a  fictitious  bsnk,  with  intent 
to  pass  them  as  genuine.  Commonwealth  v. 
Morse,  2  Mass.  138.  So,  to  have  in  possession 
materials  "  devised,  adapted,  and  designed,"  for 
counterfeiting  bank  notes,  without  an  intent  to 
use  them.  ib.  But  it  constitutes  the  offence 
within  the  statute  to  have  in  possession  counter- 
feit bank  bills,  with  intent  to  pass  them  in  an- 
other state.    Commonwealth  v.  Cone,  2  Mass.  132. 

5.  It  was  not  an  altering,  within  the  Massachu- 
setts statute  of  1804,  c.  120,  to  tear  or  cut  bank 
bills  so  as  to  make  a  greater  number  by  pieein|^ 
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tke  parts  together.     Cammontoealth  v.  Havward, 
10  Mass.  34. 

6.  If  a  person  procure  a  counterfeit  bank  bill 
to  be  passed  as  true  by  an  innocent  agent,  it  will 
be  a  passing,  by  the  former,  within  the  statute 
of  Massachusetts  of  1804,  c.  120,  §3.  Common- 
wealth  V.  HiU,  1 1  Mass.  136. 

7.  Under  statute  1804,  c.  120,  §4,  bank  bills, 
purporting  to  be  signed  by  the  president  and 
cashier  of  a  bank,  and  having  the  external  ap- 
pearance of  bills  issued  by  the  bank,  though  of  a 
different  denomination  from  any  ever  issued  by 
it,  are  in  the  similitude  of  the  genuine  bills. 
Commonwealth  v.  Smith,  7  Pick.  137. 

8.  The  passing  of  a  counterfeit  bank  bill,  pur- 
porting to  be  a  bill  of  a  bank  established  within 
the  United  States,  is  not  a  passing  of  a  counter- 
feit promissory  note,  within  the  meaning  of  the 
18th  section  of  the  New  Hampshire  statute  of 
Jan.  2d,  1828.     State  v.  Ward,  6  N.  Hamp.  529. 

9.  A  forged  bill  may  be  in  imitation  of  the  bills 
of  a  bank  within  the  meaning  of  the  New  Hamp- 
shire statute  of  Jan.  2,  1828,  although  the  bank 
has  neyer  issued  any  bill  for  the  same  sum. 
State  V.  Carr,  5  N.  Hamp.  367. 

10.  Under  the  New  Hampshire  sUtute  of  Jan. 
2,  1828,  in  an  indictment  for  passing  a  counter- 
feit bill,  it  is  only  necessary  to  allege  that  the 
bank  is  established  at  a  place  within  the  United 
States,  without  stating  the  county  or  state 
within  which  it  is  situated,   ib. 

11.  In  Connecticut,  the  passing  of  counterfeit 
bills,  the  currency  of  which  is  prohibited,  is  not 
an  offence  against  the  statute  of  that  state.  Rex 
▼.  Humphrey,  1  Root,  53. 

12.  The  possession  of  a  forged  bank  note  of  a 
less  sum  than  one  dollar,  of  another  state,  with 
intent  to  utter  it,  is  not  an  indictable  offence 
under  the  New  York  statute  of  session  31,  c.  155, 
§7.     PeopU  y.  Wilson,  6  Johns.  320. 

13.  An  indictment  lies  at  the  common  law  for 
publishing  a  counterfeit  note  of  the  bank  of  North 
America,  with  intent  to  defraud.  In  such  indict- 
ment, it  is  not  necessary  to  set  forth  the  orna- 
mental parts  of  the  bill,  mottoes,  &c.  Commonr 
wealth  v.  Searle,  2  Binn.  332. 

14.  Under  the  Pennsylvania  act  of  22d  April, 
1794,  it  is  an  indictable  offence  to  issue  a  forged 
note  of  the  bank  of  the  United  States,  knowmg 
it  to  be  such,  though  the  charter  has  expired. 
White  V.  Commonwealth,  4  Binn.  418. 

15.  By  the  Pennsylvania  act  of  April  5,  1790, 
punishment  at  hard  labor  may  be  inflicted  on  one 
convicted  of  passing  a  counterfeit  note  of  a  bank 
of  another  state.  Lewis  v.  Commonwealth,  2  S. 
6l  R.  551. 

16.  The  false  uttering  of  a  forged  bank  note 
of  another  state  may  be  prosecuted  as  a  false 
uttering  of  a  *<  promissory  note  for  the  payment 
of  money,"  under  the  statute  of  1794.  Common- 
wealth V.  Hensley,  2  Virg.  Cas.  149. 

17.  Forgery  may  be  committed  by  altering  the 
words  and  figures  of  a  bank  bill.  State  v. 
Waters,  Const.  Rep.  669. 

18.  '< Passing*'  a  paper,  is  putting  it  off,  in 
payment  or  exchange.  **  Uttering  "  it,  is  a  de- 
claration that  it  is  good,  with  an  intention  to 
pass,  or  an  offer  to  pass  it.  U.  States  v.  Mit- 
ehdl,  1  Bald.  366.  To  convict  a  party  for  utter- 
ing or  passing  counterfeit  paper,  he  must  have 
been  present  at  the  act,  privy  to  it,  or  aiding, 
consenting,  or  procuring  it  to  be  done.  ib.  Pass- 
ing a  counterfeit  note  in  the  name  of  a  fictitious 
person,  or  on  a  bank  which  never  existed,  con- 
stitutes the  offence.    It  is  not  necessary,  that  the 
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note,  if  genuine,  would  be  valid,  if  on  its  face 
it  purports  to  be  good,  ih.  The  possession  of 
other  counterfeit  paper,  by  the  defendant,  or  a 
confederate,  at  the  time  of  passing  the  counter- 
feit notes,  is  evidence  of  the  scienter,  ib. 

19.  In  an  indictment  for  passing  counterfeit 
bills,  in  North  Carolina,  the  offence  must  be 
charged  to  have  been  committed  intentionally. 
State  V.  Penny,  1  Law  Rep.  517. 

20.  An  inclictment  for  uttering  a  counterfeit 
bank  bill  need  not  aver  the  incorporation  of  the 
bank,  if  it  charge  an  intent  to  defraud  an  indi- 
vidual. Commonwealth  v.  Carey,  2  Pick.  47.  An 
indictment  for  having  in  possession  counterfeit 
bank  bills  with  intent  to  pass  them,  under  the 
Massachusetts  statute  of  1804,  c.  120,  need  not 
allege  an  intent  to  pass  them  within  this  state 
Commonwealth  v.  Cone,  2  Mass.  132.  So  under 
§2,  it  is  sufficient  to  aver  that  the  counterfeit 
bills  "  purported  "  to  be  bills  of  (such)  a  bank. 
Brawn  v.  Commonwealth,  8  Mass.  59.  So  that 
they  were  payable  to  the  bearers  thereof,  ib.  Or 
that  they  were  promissory  notes  or  bank  bills. 
ib.  S.  P.  Commonwealth  v.  Carey,  2  Pick.  47. 
Or  that  the  defendant  aided  in  rendering  them 
current  as  true,  knowing  that  they  were  falae^ 
forged,  and  counterfeit,  without  cbarginff,  in  the 
words  of  the  statute,  that  he  had  '■'■  knowledge  of 
the  false  making  **  at  the  time  of  the  fabrication. 
Brown  v.  Commonwealth,  6  Mass.  59.  Common* 
wealth  V.  Houghton,  8  Mass.  107.  Or  that  the 
bills  were  bank  bills,  without  alle^ng  that  they 
were  *< similar'*  to  each  other,  tb.  See  Com* 
monwealth  v.  Whitmarsh,  4  Pick.  233.  But  the 
bills  must  be  described,  or  sufficient  reason  set 
forth  for  not  describing  them,  as  that  the  defend- 
ant had  destroyed  them,  or  that  they  remained 
in  his  possession.  Commonwealth  v.  Houghton^ 
8  Mass.  107.  See  Commonwealth  v.  Ross,  2 Itfass. 
373. 

21.  Under  the  statute  of  Massachusetts  of 
1804,  c.  120,  §2,  providing  that,  «« if  any  person 
shall  falsely  make,  forge,  Stc.,  any  bank  bill," 
or  *'  if  any  person,  having  knowledge  of  such 
false  makmg,"  Ac.,  shall  '*  assist  in  rendering 
current  as  true  "  any  such  false  bank  bill,  Ae.^ 
and  "  for  that  purpose  shall  possess  at  any  one 
time  any  number  not  less  than  ten  of  such  simi- 
lar false,**  Ae.,  bank  bills,  ^<  knowing  the  same 
to  be  false,*'  &as.,  **  with  intent  to  utter  or  pass 
the  same,*'  it  was  not  necessary,  in  order  to  con- 
stitute the  offence  of  having  in  possession  ten  or 
more  counterfeit  bank  bills,  that  the  oflRsnder 
should  have  knowledge  of  the  false  making  at  the 
time  of  fabrication.  Commonwealth  v.  Houghton^ 
8  Mass.  107.  Brown  v.  Commonwealth,  6  Mass. 
59.  So  if  the  bank  bills  were  merely  bills  of 
banks  established  within  this  state,  or  payable 
within  this  state,  they  were  sufficiently  similar, 
without  being  of  the  same  amount  or  date.  ib. 
Commonwealth  v.  Whitmarsh,  4  Pick.  233. 

22.  An  indictment  purporting  to  set  out  the 
counterfeit  bills,  as  in  "  the  words  and  fiffures 
following,'*  or  of  the  <*  tenor  following,"  binda 
the  prosecuting  officer  to  a  strict  recitU.  Com^ 
monwealth  v.  Bailey,  I  Mass.  62.  Commonwealth 
V.  Stevens,  1  Mass.  204.  See  Commonwealth  v. 
Stow,  1  Mass.  54.  An  omission  of  part  of  the 
date  of  a  bill  in  such  a  case  was  held  fatal.  Com* 
monwealth  v.  Stevens,  1  Mass.  204. 

23.  The  number  of  a  bank  bill,  and  the  words 
and  figures  in  the  margin,  need  not  be  set  out  in 
an  indictment  for  forgery.  It  is  enough  to  set 
out  what  constitutes  me  contract  of  the  Dili ;  but 
that  must  be  done  truly  and  precisely.     Cow^ 
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numwMUh  ▼.  BaiUy,  1  Mass.  (j2.     Commonwealth 
Y,  SiMMiM,  1  Mass.  204. 

24.  An  indiotaaent  foi  passing  a  counterfeited 
bank  note  to  a  slave,  **with  intent  to  defraud 
the  bank,"  is  good.  Brown* s  cascj  2  Leigh. 
769. 

25.  An  indictment  for  causing  and  procuring 
a  counterfeited  bank  note  to  1^  offered  to  be 
passed,  without  stating  by  whom,  or  how,  the 
Accused  caused  and  procured  it  to  be  done,  is 
sufficiently  certain  and  good.  ib. 

26.  In  an  indictment  for  the  forgery  of  a  bank 
•ill,  the  figures,  which  are  no  essential  part  of  the 
bill,  may  be  omitted  in  the  indictment  Stat»  y. 
Carr,  5  N.  Hamp.  367. 

27.  An  indictment  for  selling  counterfeit  bank 
notes  need  not  allege  that  the  sale  was  for  a  val- 
uable consideration,  or  to  the  injury  of  any  one ; 
and  it  is  not  error  if  such  facts  are  charged  as 
felonious.     Hesa  ▼.  SiatA,  5  Ham.  5. 

28.  Two  persons  may  be  joined  in  an  indict- 
ment for  having  counterfeit  notes  in  their  pos- 
session, ib. 

29.  An  indictment  against  a  person,  for  having 
in  his  possession  counterfeit  bank  notes,  must 
specifiodly  describe  the  notes.  JifMUlen  v.  StaU, 
5  Ham.  268. 

30.  If  there  be  several  informations,  charging 
a  person  with  having  in  his  possession,  at  one 
time,  several  forged  bank  notes,  of  different 
banks,  with  intent  to  pass  them,  and  defraud  the 
several  banks  as  well  as  the  person  who  should 
take  them,  there  is  but  one  offence  charged. 
SUU6  V.  Benham^  7  Conn.  414.  And  a  verdict  of 
guilty,  upon  one  such  information,  though  judg- 
ment has  not  actually  been  entered  upon  it,  is  a 
bar  to  any  subsequent  information,  founded  on 
the  possession  of  any  part  of  the  same  parcel  of 
bills,  ib. 

31.  Upon  an  information  for  uttering  and  pass- 
ing a  counterfeit  bill,  one  only  of  me  several 
counts  was  attempted  to  be  proved,  and  the 
jury  found  a  general  verdict  of  guilty.  It  was 
held,  that  such  finding  was  valid,  almough  the 
jury  omitted  to  find  the  prisoner  not  guilty,  as  to 
the  counts  not  proved.  State  v.  Smithy  5  Day, 
175. 

32.  To  utter  and  publish  a  counterfeit  note  of 
a  private  unauthorized  banker,  knowing  it  to 
be  counterfeit,  is  an  indictable  offence.  BtUler 
Y.  The  Commonwealth,  12  S.  &  R.  237.' 

33.  In  a  prosecution  for  forgery  of  bank  notes 
against  one,  the  prosecutor,  alter  laying  a  foun- 
dation by  proof  for  connecting  the  prisoner  with 
other  persons  in  the  general  transactions,  may 
give  evidence  that  difierent  parts  of  the  machine 
employed  in  the  counterfeiting  were  found  in 
the  possession  of  other  persons  respectively ;  but 
as  to  the  effect  of  such  evidence,  and  the  fact, 
the  jury  must  decide.  U.  States  v.  Craig,  4 
Wash.  C.  C.  729. 

34.  In  a  prosecution  for  forcing  the  notes  of 
the  bank  of  the  United  States,  it  is  not  necessary 
to  prove  that  it  was  committed  with  intent  to 
devaud  some  corporation  or  person,  and  that  the 
notes  stated  in  the  indictment,  and  given  in  evi- 
dence as  forged,  and  those  alleged  to  be  forged, 
are  the  same.  U.  States  t.  Moses,  4  Wash.  C. 
C.  726. 

35.  Though  an  indictment  for  passing  coun- 
terfeit money  purport  to  set  forth  the  counter- 
feit note  according  to  its  tenor,  and  contain  no 
averment  of  its  loss  or  destruction,  the  produc- 
tion of  the  note  may  be  dispensed  with,  upon 
proof  that  the  same  has  been  mutilated  and  de- 
stroyed by  the  dei^ndant,  and  other  evidence  of 


its  contents  may  be  admitted.     State  t.  Potts,  4 
Halst.  26. 

36.  An  indictment  was  for  forgery  of  a  bill  of 
a  bank  incorporated  as  **  The  President  and  Di- 
rectors of  the  Bank  of  South  Carolina."  The 
bill  produced  in  evidence  was  of  '*  the  Bank  of 
South  Carolina;  "  and  it  was  held,  that  the  evi- 
dence did  not  support  the  indictment.  State  v. 
Waters,  Const.  Ilep.  669. 

37.  In  an  indictment  for  passing  counterfeit 
bank  bills,  evidence  of  the  defendant's  conduct 
at  the  time,  and  in  passing  other  bills,  near  the 
same  time,  is  admissible  to  show  a  knowledge 
that  the  bills  were  counterfeit.  State  v.  Van 
Hereten,  2  Penn.  672. 

38.  In  a  prosecution  for  having  counterfeit 
notes  in  possession,  proof  that  other  counter- 
feits were  found  secreted  in  the  prisoner's  house, 
and  in  possession  of  his  wife,  is  admissible. 
Hess  V.  State,  5  Ham.  5. 

39.  Upon  an  information  for  uttering  and  pass- 
ing a  counterfeit  bill,  it  was  held,  that  parol 
evidence  was  admissible  to  prove,  that  the  per- 
son whose  name  appeared  on  such  bill  as  presi- 
dent was  president  of  the  bank  by  which  the 
same  purported  to  be  issued.  State  v.  Smith, 
5  Day,  175.  Held,  also,  that  evidence  of  the 
declarations  and  acts  of  the  prisoner,  tending  to 
show  his  knowledge  that  the  bill  was  counter- 
feit, was  admissible,   ib. 

40.  On  an  indictment  for  uttering  a  forged 
paper  purporting  to  be  a  bank  note,  with  intent 
to  defraud,  the  existence  of  the  bank  need  not 
be  proved,  unless  it  is  averred  to  be  incorpo- 
rated, or  it  was  done  with  intent  to  defraud  the 
bank.  Commonwealth  v.  Smith,  6  S.  &.  R.  566. 
The  president  and  cashier  need  not  be  called  to 

erove  their  signatures :  one  acquainted  with  their 
and-writing  will  answer,   ib. 

41.  In  a  prosecution  for  passing  counterfeit 
bank  notes,  the  prisoner  appeared  clearly  to  have 
been  confederated  with  one  L.  in  passing  them, 
and  to  have  been  present  when  L.  passed  such 
notes.  The  notes  so  passed  by  L.  were  pro- 
duced in  evidence  against  the  prisoner.  Held, 
that  they  were  proper  evidence.  Martins  case^ 
2  Leigh.  745. 

42.  On  an  indictment  for  forging  and  deliver- 
ing bank  notes,  after  proof  of  the  tact  of  forging 
a  large  quantity,  and  the  delivering  of  one  note, 
parol  evidence  was  admitted  of  the  contents  of  a 
letter  to  an  accomplice  from  the  defendant, 
on  the  subject  of  counterfeit  notes,  for  which 
the  accomplice  could  not  account,  and  had 
not  searched,  but  believed  he  had  lost.  U, 
States  V.  Doebler,  1  Bald.  519.  The  law  pre- 
sumes that  an  accomplice  would  destroy  a  letter 
which  would  implicate  him,  and  no  search  is 
necessary  before  admitting  secondary  evidence. 
ib.  And  if  the  letter,  to  which  it  is  an  answer, 
is  in  the  hands  of  the  defendant,  it  need  not  be 
produced,  or  notice  given  to  the  defendant  to  pro- 
duce it,  before  evidence  is  given  of  the  contents 
of  such  answer,  t^.  No  notice  is  necessary,  in 
an  indictment  for  forgery,  to  produce  a  paper 
in  the  hands  of  the  dexendant,  or  an  accomplice, 
or  a  third  person  who  secretes  it  to  protect  the 
defendant,  or  that  evidence  of  ito  contents  will 
be  offered  at  the  trial,  though  such  paper  is  not 
the  subject  of  the  indictment,  ib. 

43.  Other  testimony  than  that  of  the  president 
and  cashier,  or  of  those  who  have  seen  them 
write,  or  are  acquainted  with  their  hand-writinj^, 
is  admissible  to  prove  a  bank  bill  counterfeit. 
State  T.  Lawrence,  Brayt.  78. 

44.  On  the  triiJ  of  an  indlotmsBt  for  pasa  skg 
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a  counterfeit  note  of  the  buik  of  the  United 
States,  eTidence  of  pasiing  a  counterfeit  note  of 
another  bank,  at  another  time,  is  not  admissible, 
or,  if  given  without  objection,  the  jury  will 
be  instructed  not  to  consider  it.  U.  States  ▼. 
Roudtnbush,  1  Bald.  514.  But  after  evidence 
that  a  note  of  the  description  laid  in  the  indict- 
ment had  been  forged  and  passed,  evidence  maj 
be  given  of  delivering  or  pKssing  other  counter- 
feit notes  on  the  same  bank,  before  or  after  pass- 
ing the  one  in  question.     U.  States  v.  Doebler. 

1  Bald.  519. 

45.  A  bill  maj  be  proved  to  be  counterfeit  bv 
persons  who  know  the  signatures  of  the  presi- 
dent and  cashier  of  the  bank,  from  having  seen 
bills  in  circulation.  State  v.  Carr.  5  N.  Hamp. 
367. 

46.  On  a  trial  for  passing  counterfeit  bills  of 
a  bank  out  of  the  state,  evidence  of  one  ac- 
quainted with  the  hand-writing  of  the  president 
and  cashier,  though  he  had  never  seen  them 
write,  was  admitted  against  the  genuineness  of 
their  signatures.  State  v.  RaveUn,  1  Chip.  395. 
And  held  that,  after  such  proof,  other  evidence, 
from  appearance  of  the  bills,  to  their  not  being 
genuine,  was  admissible,  ib. 

47.  Evidence  that  a  forged  note  was  seen  in 
the  hands  of  the  prisoner  at  the  place  where  the 
crime  is  laid,  is  sufficient,  in  the  absence  of  proof 
of  the  place  where,  and  person  bj  whom,  the 
note  was  forged,  to  convict.     State  v.  Morgan, 

2  Dev.  &  Batt.  346. 

48.  If  there  is  proved  to  be  a  concert  between 
two  or  more  to  pass  counterfeit  notes,  or  any 
joint  or  concurrent  action  in  passing  them,  the 
act  of  one  is  evidence  against  the  other,  and  the 
possession  of  counterfeit  notes  by  one  is  the 

Swsession  of  the  other.     U.  States  v.  Hinman,  1 
aid.  292. 

49.  On  an  indictment  for  having  in  possession 
ten  counterfeit  bank  bills,  with  intent  to  pass 
them,  under  the  statute  of  Massachusetts  of 
1804,  c.  120,  the  evidence  showed  an  intent  to 
pass  them  in  another  state.  Held,  that  this  did 
not  disprove  the  intent  to  defraud.  Commoti- 
wealth  V.  Cane,  2  Mass.  132. 

50.  On  an  indictment  for  forging  a  bank  bill, 
where  the  bank  was  out  of  the  state,  though 
within  40  miles  of  the  place  of  trial,  the  court 
dispensed  with  the  testimony  of  the  president 
and  cashier  to  the  forgery  of  their  signatures, 
and  allowed  it  to  be  proved  by  witnesses  who 
had  never  seen  them  write,  but  who  considered 
themselves  familiar  with  their  signatures,  and 
one  of  whom  had  once  carried  a  laxge  package 
of  bills  to  the  bank,  which  were  received  and 
paid  as  genuine.  CammontoeaUh  v.  Carey,  2 
Pick.  47. 

51.  In  a  criminal  prosecution  for  passing 
counterfeit  bank  notes,  it  is  not  necessary  to 
prove  that  the  notes  are  counterfeit  by  an  officer 
of  the  bank.    Martinis  ease,  2  Leigh.  745. 

52.  A  copy  of  a  forged  bill,  wim  the  deposi- 
tion of  the  person  in  whose  hands  the  bill  is,  are 
not  admissible  in  evidence,  where  the  bill  itself 
is  not  produced.     Smith  v.  HoUbrook,  2  Root,  45. 

53.  The  possession  by  the  prisoner  of  the 
forged  notes  mentioned  in  the  indictment,  with 
other  forged  notes  of  the  like  kind,  and  the 
plates,  implements,  and  materials  for  forging 
such  notes,  are  prima  facie  evidence  that  the 
prisoner  was  the  forger.  Spencer* s  case,  2  Leigh 
751.  And  the  fact  that  such  forged  notes,  £o., 
are  found  in  the  possession  of  Uie  prisoner,  in 
the  county  of  B.,  is  like  prima  fade  evidei|oe 
that  he  committed  the  forgery  there,  ib^ 


54.  One  keeping  a  counterfbit  note  six  months, 
knowing  it  to  be  so,  cannot  recover  from  one 
who  passed  it  to  him  innocently.  Raymond  v. 
Boar,  13  S.  &  R.  318. 

55.  One  having  been  convicted,  under  the 
statute  of  1804,  c.  120,  §  2,  for  possessing  not 
less  than  10  similar  counterfeit  bank  bills,  with 
intent  to  pass  them,  objected  that  the  bills,  being 
of  different  dates,  were  not  similar.  The  objec- 
tion was  overruled.  Commonwealth  v.  Whit' 
marsh,  4  Pick.  233. 

56.  Whether  a  bank  note  ofibred  in  evidence 
on  an  indictment  for  counterfeiting,  be  sub- 
scribed H.  or  N.  Biddle,  is  a  question  of  fiict, 
and  the  decision  df  the  jury  upon  it  cannot  be 
raised  in  error;  certainly  not,  unless  the  note 
accompanies  the  record.    Hessr.  State,  5  Ham.  5. 

57.  Where  one  delivered  a  counterfeit  bank 
bill  to  an  ignorant  boy,  to  pass,  on  an  agreement 
that  he  should  have  baa  the  proceeds  for  his 
trouble,  the  boy  nevertheless  having  no  knowl- 
edge that  it  was  counterfeit,  and  the  boy  passed 
it,  and  paid  back  half  of  what  he  received  to  his 
principal ;  it  was  held,  that  this  was  sufficient 
evidence  to  convict  the  principal  of  passing. 
Commonwealth  v.  Hill,  11  Mass.  136. 

58.  In  an  indictment  for  the  forgery  of  bank 
notes,  if  the  notes  are  annexed  to  the  indictment, 
instead  of  being  set  forth  in  it,  the  irregularity 
is  cured,  after  verdict  a^inst  the  prisoner,  by 
the  statute  of  jeofails.  ComfmonweaUh  v.  Ervin, 
2  Virg.  Gas.  337. 


II.     Other  Instruments,  and  Forgery  generally. 

59.  If  a  person,  in  the  name  of  another,  draw 
an  order  in  these  words,  **  Messrs.  D.  db  D., 
please  to  let  the  bearer  trade  10  dollars  out 
of  your  store,  and  oblige  yours,  &o.,"  it  is  a  for- 
gery, within  the  meaning  of  the  Connecticut 
statute.     State  v.  Cooper,  5  Day,  250. 

60.  In  an  action  on  the  Connectieut  statute 
for  forgery,  evidence  that  the  note  is  in  the 
hands  of  the  defendant,  and  that  it  was  forged, 
is  admissible,  without  producing  the  note.  Ross 
V.  Bruce,  1  Day,  100. 

61.  Forging  a  deed  within  the  state,  of  lands 
without  the  state,  is  within  the  New  York  statute 
to  prevent  forgery  and  counterfeiting.  (1  R. 
L.  404.)     People  v.  Flanders,  18  Johns.  164. 

62.  Forging  an  order  in  these  words,  "  Pay  to 
John  Low,  or  bearer,  1500  dollars  in  N.  Myers's 
bills  or  yours,"  is  not  an  order  <*  for  the  pay- 
ment of  money  or  the  delivery  of  goods,"  and 
not  within  the  New  York  act  (1  N.  R.  L.  405) 
to  prevent  forgery.  People  v.  Farrington,  14 
Johns.  348. 

63.  Forgring  an  order  in  the  following  words, 
"  Mr.  S.,  sir,  let  the  bearer  trade  thirteen  dollars 
twenty-five  cents,  and  you  will  oblige,'*  &c.  is 
forging  an  order  for  the  delivery  of  g<M>ds,  within 
the  statute  of  New  York  of  session  24,  e.  54. 
People  V.  Shaw,  5  Johns.  236. 

64.  A  check  upon  a  bank  is  not  a  bill  of  ex- 
change within  the  meaning  of  the  New  York 
act  to  prevent  forgery  and  counterfeiting  ;  but  it 
is  an  order  for  the  payment  of  money.  See 
session  36,  c.  44,  §  1,  and  session  36,  c.  29,  §  45. 
People  V.  Howell,  4  Johns.  296. 

65.  Forging  the  following  paper,  "  Due  J.  P. 
one  dollar  on  settlement  this  day,"  Ao.,  is  forg- 
ing a  note  for  the  payment  of  money,  within  the 
statute  of  New  York  of  session  24,  c.  34.  People 
V.  Finch,  5  Johns.  237. 

66.  Under  the  Pennsylvania  aot  of  1700^  as 
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indictment  for  forgeiy  liei  agrainst  one  who 
alters  and  delaces  the  public  records  of  the  sur- 
▼eyor-general's  office.  Ream  v.  ComnumweaUhy 
3  S.  &  R.  ao7. 

67.  The  forgery  of  a  power  of  attorney,  to  se- 
cure certain  moneys  due  an  individual  for  mili- 
tary services,  is  not  an  offence  within  the  Virgin- 
ia act  of  November  25,  1789,  c.  19.  Common' 
wealth  V.  Proctor^  1  Virff.  Cas.  4. 

68.  The  obtaining  of  bank  notes,  by  means  of 
a  counterfeit  letter  or  privy  token,  is  not  the 
obtaining  of  money  or  goods,  within  the  Virginia 
act  of  November  18,  1789.  Commtniwealth  v. 
Swinney,  1  Virff.  Cas.  146.  Obtaining  money^ 
however,  bv  such  counterfeit  letter,  is  an  offence 
within  such  act.  ib.  150. 

69.  An  indictment  for  forgery  of  a  receipt  for 
a  promissory  note  cannot  be  supported  under 
the  law  of  South  Carolina  of  1801,  although 
such  forgery  would  be  an  offence  at  common 
law.     State  v.  Foster^  3  M'Cord,  442. 

70.  The  act  of  South  Carolina  of  1748,  limit- 
ing the  time  for  prosecutions  for  fines,  &c.,  is  no 
bar  to  an  indictment  for  forgery  under  the  act  of 
1801.     State  v.  Fields,  2  Bailey,  554. 

71.  The  legislature  of  Illinois  can,  by  an  act, 
release  a  person  from  imprisonment  who  has 
been  convicted  of  forgery,  though  one  half  of  the 
fine  imposed  against  him  goes  to  the  person 
attempted  to  be  defrauded  by  the  forger.  Rati- 
kin  V.  Beaird,  Breese,  123. 

72.  An  indictment  for  forgery  must  set  out  the 
tenor  of  the  instrument  forged.  State  v.  Gus- 
tin,  2  South.  744. 

73.  In  an  indictment  for  forgery,  it  is  in  gen- 
eral necessary  to  set  forth  the  tenor  of  the  in- 
strument,  and  it  must  be  proved  as  it  is  set  forth. 
U.  States  V.  Britton,  2  Mason,  464. 

74.  An  indictment  for  forgery  must  set  forth 
the  instrument  in  words  and  figures,  unless  it  be 
in  the  possession  of  the  prisoner,  and  this  should 
be  allesred.     State  v.  Parker,  1  Chip.  296. 

75.  In  an  indictment  for  forging  a  bill  of  ex- 
change or  bank  bill,  it  is  not  necessary  to  set 
forth  the  figures  and  devices  in  the  margin,  used 
for  ornament  or  to  prevent  counterfeiting.  Peo- 
pie  V.  Franklin,  3  Johns.  Cas.  299. 

76.  An  indictment  for  aiding  to  pass  forged 
paper  must  set  forth  that  the  accused  knew  it 
to  be  forged.  Anderson  v.  State,  7  Ham.  (Part 
2d,)  250. 

77.  An  indictment  for  counterfeiting  need  not 
set  out  an  indorsement  upon  the  alleged  coun- 
terfeited paper.     Hess  v.  State,  5  Ham.  5. 

78.  An  indictment  for  forging  a  writing,  de- 
scribing the  same  by  saying,  purporting  to  be 
signed  by  the  president  and  directors,  and  set- 
ting out  the  forcred  writing  verbatim,  upon  the 
face  of  which  it  does  not  appear  to  have  been  by 
order  of  the  president  and  directors,  is  fatally 
defective.     State  v.  Shawley,  5  Hayw.  256. 

79.  An  indictment,  trial,  and  acquittal,  for  forg- 
ing a  certificate  of  deposit  on  one  bank,  is  no 
bar  to  a  subsequent  indictment  for  obtaining 
money  from  another  bank,  by  a  forged  letter,  en- 
closing the  same  certificate.  People  v.  Ward,  15 
Wend.  231. 

80.  In  an  indictment  for  forging  a  bank  check, 
it  is  sufficient  to  allege  that  the  defendant  falsely 
made,  forged,  and  counterfeited,  a  check,  &c. 
People  V.  Rynders,  12  Wend.  425.  Offences 
differing  from  each  other,  and  varying  in  pun- 
ishment, may  be  included  in  the  same  indict- 
ment, ib, 

81.  In  an  indictment  for  a  forgery,  a  variance 
oi  a  letter  in  any  word  ia  not  material,  which  does 


not  make  it  another  word,  or  one  varyiiu^  in 
sense  and  grammar.  U.  States  v.  Hinman,  1  Bald. 
292.  If  the  case  is  doubtful,  it  will  be  left  to  a 
jury  to  find  whether  both  words  are  the  same. 
ib. 

82.  An  indictment  for  forging  a  promissory 
note  need  not  set  out  the  indorsement,  though 
that  also  be  forged.  Commontoealth  v.  Ward,  2 
Mass.  397.  So  an  indictment  for  forging  an  ac- 
quittance need  not  allege  that  it  was  presented 
or  delivered  to  any  one  as  a  genuine  acquittance 
for  goods  delivered,  and  in  consideration  thereof. 
Commonwealth  v.  Ladd,  15  Mass.  526. 

83.  In  an  indictment  for  forging  a  promissorv 
note,  if  the  note  be  lost  or  destroyed,  it  is  sum- 
cient  to  set  forth  the  substance  thereof,  alleging 
the  loss  or  destruction  of  the  instrument.  Peo- 
ple V.  Badgley,  16  Wend.  53.  The  indictment 
will  be  sustained,  although  it  does  not  allege  that 
the  note  purported  to  be  signed  by  the  person 
whose  name  was  forged ;  if  it  set  forth  the  pur- 
port of  the  note,  giving  the  name  of  the  maker 
as  part  of  the  description,  it  is  sufficient,  ib.  Al- 
though in  the  indictment  the  note  is  described 

as  made  on  the day  of  May,  and  the  proof 

is,  that  the  note  was  dated  on  a  particular  day,  a 
conviction  will  be  sustained  notwithstanding  the 
variance,  a  satisfactory  reason  for  the  omission 
being  given  in  the  indictment,  ib.  Where  such 
note  was  passed  to  a  sheriff,  by  a  debtor  against 
whom  the  sheriff  had  an  execution,  and  the  ques- 
tion was  submitted  to  a  jury  to  determine  wheth- 
er the  note  was  given  for  "  ease  and  favor,"  and 
the  transaction  consequently  void  within  the 
statute,  and  they  convicted  the  defendant  charged 
with  the  forgery,  the  conviction  was  held  good. 
ib. 

84.  An  indictment  lies  for  counterfeiting  an 
"order  or  check,"  drawn  by  the  president  of  a 
branch  bank  of  the  United  States,  on  the  cashier  of 
the  bank  at  Philadelphia,  for  the  payment  of 
money  ;  and  the  indictment  may  charge  the  pass- 
ing to  be  witli  intent  to  defiraud  the  bank,  or  the 
person  to  whom  it  was  passed.  U.  States  v. 
Shellmire,  1  Bald.  370.  The  law  presumes  the 
intent  to  be  to  defraud  any  person  who  may  suf- 
fer a  loss  by  receiving  such  paper  as  genuine,  ib. 

85.  On  an  information  for  passing  counterfeit 
money,  no  evidence  of  its  being  counterfeit  is 
admissible,  until  the  money  is  produced  in  court. 
State  V.  Orsborn,  1  Root,  152. 

86.  Proof  of  passing  or  attempting  to  pass 
counterfeit  money,  by  an  agent  employed  by  the 
defendant  for  that  purpose,  is  the  same  as  prov- 
ing the  acts  to  have  been  done  by  himself. 
U.  States  V.  Monoio,  4  Wash.  C.  C.  733. 

87.  On  a  trial  of  an  indictment  for  uttering 
and  publishing  a  forged  note,  evidence  is  ad- 
missible (in  order  to  prove  the  scienter)  to  show 
that  another  note,  passed  by  the  defendant, 
was  a  forgery,  although  he  had  been  acquitted 
on  an  indictment  for  uttering  this  last  note. 
The  acquittal  only  goes  to  weaken  the  force 
of  this  evidence.  Sate  v.  Houston,  1  Bailey, 
300. 

88.  An  indictment  charged  a  prisoner  with 
falsely  making,  forging, and  counterfeiting;  of 
causing  and  procuring  to  be  falsely  made,  forged, 
and  counterfeited ;  and  of  willingly  acting  and 
assistinfi^  in  the  said  false  making,  forging,  and 
counteneiting.  Held,  that  as  the  indictment 
followed  the  words  of  the  statute,  it  was  good^ 
though  all  these  charges  were  contained  in  a  sin- 
gle  count.  Rasnick  v.  CommonweaUk,  2  Virg. 
Cas.  256. 

i^O.  In  a  prosecution  for  uttering  counterfeit 
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mooejr,  evidence  that  the  aceuaed  had,  about  the 
■ame  period,  passed  other  counterfeit  money,  of 
the  like  kind,  is  admissible,  as  tending  to  prove 
the  scienter.     Martin* s  ease,  2  Leigh.  745. 

90.  In  an  indictment  for  forgery,  in  the  circuit 
court  of  the  United  States,  the  defendant  has  no 
right  to  peremptory  challenges.  U.  States  ▼.  Skive^ 
I  Bald.  510. 

91.  A  certain  kind  of  bill  having  been  made 
negotiable,  and  receivable  by  the  state  treasurer, 
by  statute,  —  to  sustain  an  indictment  for  forgery, 
the  bill  in  question  must  have  been  so  made  as  to 
correspond  exactly  with  those  described  in  the 
statute.  State  v.  Jones,  1  Bay,  207.  The  same 
doctrine  was  adopted  upon  an  indictment  for 
counterfeiting.     lAate  v.  Gutridge,  1  Bay,  285. 

92.  A  chec\  drawn  in  Philadelphia  on  Boston, 
in  favor  of  the  prisoner,  who  was  then  in  Phila- 
delphia, and  who  produces  the  check  altered  in 
Boston,  if  there  be  no  evidence  that  it  was  altered 
elsewhere,  it  is  prima  facie  evidence  that  it  was 
altered  in  Massachusetts,  that  being  the  first 
state  where  it  is  known  to  be  altered.  V. 
States  V.  Britton,  2  Mason,  464. 

93.  A  forged  paper  is  passed  by  the  prisoner, 
bearing  date  in  1828.  Immediately  after,  with 
the  knowledge  of  the  holder,  the  prisoner  alters 
the  date  to  1827.  The  indictment  set  forth  its 
tenor,  and  described  it  as  dated  in  1827.  The  pa- 
per is  proper  evidence  to  go  to  the  jury,  in  sup- 
port of  the  indictment,  notwithstanding  the  proof 
that  it  bore  date  in  1828,  when  passed.  Huffman 
V.  CommonweaUh,  6  Rand.  685. 

94.  An  order  on  the  cashier  of  the  Bank  of  the 
United  States  is  evidence,  in  support  of  an  in- 
dictment for  forgingr  an  order  on  the  cashier  of 
the  corporation  of  the  Bank  of  the  United  States. 
U.  States  V.  Hinman,  1  Bald.  292. 

95.  Where  an  indictment  for  forging  a  bond 
alleged  that  it  bears  date  a  certain  day,  and  it  ap- 
pears that  the  bond  contains  that  date  in  the 
usual  place,  after  the  penal  part,  but  also  has 
another  date  at  the  close  of  the  condition,  it 
seems  that  the  bond  may  be  rightfully  given  in 
evidence.  CommonweaJA  v.  Hearsey,  1  Mass. 
143. 

96.  The  promisor  of  a  note,  alleged  to  have 
been  forged,  cannot  be  a  witness  in  support  of 
the  indictment  for  forgery,  being  "a  party  ag- 
grieved," under  the  statute  of  Vermont  for 
"the  punishment  of  high  cnmes  and  misde- 
meanors."    State  V.  ^.  W.  1  Tyler,  26p. 

97.  In  a  prosecution  for  passing  a  forged 
note,  knowing  it  to  be  forged,  evidence  that 
the  prisoner  endeavored  to  engage  a  person  to 
procure  for  him  counterfeit  money ;  that  he  in- 
quired whether  he  bad  brought  him  an]r ;  and  of 
declarations,  that  he  intended  to  cultivate  the 
acquaintance  of  a  counterfeiter,  and  intended  to 
remove  to  a  place  near  his  residence,  is  admissi- 
ble, as  tending  to  prove  the  scienXer,  Finn  v. 
Commtmwealth,  5  Rand.  701. 

98.  On  a  prosecution  for  forging  notes,  evi- 
dence may  be  given  that  the  prisoner  had  de- 
stroyed them,  or  that  he  had  admitted  the  crime, 
without  producing  the  notes.  State  v.  Ford,  2 
Root,  93. 

99.  Where  one  was  present,  knowing  of,  and 
assenting  to,  the  commission  of  a  forgery,  of 
which  he  was  to  derive  the  benefit,  held,  that 
the  jury  might  infer  that  it  was  done  by  his  pro- 
curement. Commonwealth  v.  Stevens,  10  Mass. 
181. 

100.  in  an  action  by  an  indorsee  of  a  promis- 
sory note,  against  the  indorser,  on  the  ground 
Jiat,  though  the  indorsement  was  a  forgery,  yet 


he  had  made  it  his  own ;  and,  to  prove  this,  it 
having  been  shown  that  his  name  had  been 
forged  on  other  notes  discounted  by  the  plain- 
tifis,  of  which  he  had  had  notice,  he  cannot  be 
permitted  to  prove  that  the  names  of  other  per- 
sons had  been  forged  under  similar  circum- 
stances, of  which  they  also  had  had  notice.  Bank 
V.  Hart,  3  Day,  491. 

101.  An  indictment  for  forgerv,  alleging  the 
word  birch  to  have  been  altered  to  batch,  by 
erasing  the  letters  ire  and  inserting  the  letters 
ate,  is  supported  by  evidence  of  the  erasure  of 
ir,  and  substitution  of  at.  State  v.  Rowley, 
Bravt.  76. 

102.  Ordinarily,  the  forced  writing  must  be 
produced,  before  evidence  is  taken  to  prove  the 
forgery.     State  v.  Blodget,  1  floot,  534. 

103.  The  offence  of  forging  in  a  county  can- 
not be  inferred  from  the  fact  of  uttering  there. 
Commonwealth  v.  Parmenter,  5  Pick.  279,.  On 
an  indictment  for  forging  a  promissory  note,  set 
out  according  to  its  **  purport  and  effect,"  "  I 
promise  "  was  held  an  immaterial  variance  from 
(*  I  promised."  ib. 

104.  In  an  indictment  for  for^ry,  in  Virginia, 
it  is  not  necessary  to  set  forth,  m  the  count,  the 
persons  whom  the  prisoner  procured  to  forge 
the  instrument,  or  with  whom  he  acted  and  as- 
sisted in  the  forgery.  A  general  description,  in 
the  words  of  the  statute,  is  sufficient.  Hvffman 
V.  Commonwealth,  6  Rand.  685. 

105.  On  a  charge  of  forgery,  it  is  not  neces- 
sary to  produce  ul  the  persons  through  whose 
hands  the  instrument  had  passed.  Bank  qf 
Pennsylvania  v.  Haldeman,  1  rennsyl.  161. 

106.  The  production  of  the  forged  instrument 
is  not  indispensable  on  a  trial  for  forgery:  so 
held,  where  it  was  shown  to  have  be^n  destroyed 
for  the  purpose  of  screening  the  offender,  though 
without  his  privity.  ComvwnweaJUh  v.  Snell,  3 
Mass.  82.  See  Commonwealth  v.  Hutchinson,  1 
Mass.  7. 

107.  In  an  action  upon  the  Connecticut  statute, 
for  passing  a  counterfeit  certificate,  the  prosecu- 
tor can  testify  only  touching  the  defendant's 
passing  the  certificate  to  him.  BreuUey  v. 
Conch,  1  Root,  361.  In  such  action,  damages 
will  be  assessed  according  to  the  value  of  the 
certificate  at  the  time  of  passing  it.  ib. 

108.  In  forgery,  the  party  whose  instrument 
is  alleged  to  be  forged  is  a  competent  witness  to 
prove  the  forgery.  Commonwealth  v.  Hutchin- 
son, 1  Mass.  7.  CommMiwealth  v.  Snell,  3  Mass. 
82.  Commonwealth  v.  WaiU,  5  Mass.' 261.  Com- 
monwealth V.  Peck,  1  Met.  428.  People  v.  Dean, 
6  Cow.  27.  Respublica  v.  Wright,  1  Testes,  401 . 
Respublica  v.  Keating,  1  Dall.  110.  Pope  v. 
JSTance,  1  Stew.  354. 

109.  On  an  indictment  for  forgery,  the  person 
whose  name  is  alleged  to  have  been  forged  is 
not  a  competent  witness  to  prove  the  forgery. 
State  V.  Whitten,  1  Hill,  S.  C.  100. 

110.  The  person  whose  name  is  alleged  to  be 
forged  is  a  competent  witness  to  prove  the  for- 
gery. Respublica  v.  Ross,  2  Dall.  239.  But  the 
indorser  of  a  note  is  not  a  competent  witness,  on 
an  indictment  for  forging  the  name  of  the 
drawer,  unless  he  has  paid  the  note.  t6. 

111.  In  a  prosecution  for  forgery,  the  person 
whose  name  is  alleged  to  be  forged  is  a  compe- 
tent witness  to  prove  that  fact,  and  the  subscri- 
bing  witnesa  to  the  instrument  need  not  be  pro- 
duced.    Simnutns  v.  State,  7  Ham.   (Part  1st,) 

116. 

112.  The  pretended  maker  of  a  forged  note  is 
a  witness  to  prove  the  forgery  ;  but  the  bona  fide 
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indoner  of  such  a  note,  unlem  he  has  paid  inch 
note,  IB  not  a  witness.  lUtpuUiea  ▼.  Ross,  2 
Testes,  1.  S.  C  2  Dali.  239. 

113.  To  a  bill  of  parcels  of  this  tenor,  yix., 
"  Mr.  J.  L.  bo't  of  E.  and  C  ....  the  abore 
charged  to  G.  C,"  the  purchaser ,  J.  L.,  added 
these  words :  «^  by  order,  £.  C."  Held,  that  this 
addition  amounted  to  an  acquittance  or  dis- 
charge, and  was  a  forgery  within  the  statute. 
Commonwealth  ▼.  Ladd^  15  Mass.  526. 

114.  An  order  in  the  following  form,  *<  Mr. 
P.,  sir,  deliver  my  son  one  pair  of  walking  shoes, 
and  charge  the  same  to  me.  Tours,  J.  F.,"  is 
**  an  order  for  the  delivery  of  goods,"  within  the 
statute,  though  J.  F.  have  no  goods  in  the 
drawee's  hands.  Commonioealth  v.  Fishery  17 
Mass.  46. 

115.  Where  a  justice  of  the  peace,  after  the 
service,  and  before  the  return  day  of  a  writ 
issued  by  himself,  substituted  the  name  of  an- 
other county  in  the  caption,  so  as  to  legal- 
rae  the  service  in  this  latter  county  by  the  of- 
ficer who  had  made  it,  it  was  held,  that  the 
offence,  if  any,  was  forgery,  and  must  be  strictly 
charged  as  such.  Commonwealth  v.  MycaU^  2 
Mass.  136. 

116.  An  order  for  goods,  which  has  been  satis- 
fied by  the  delivery  of  the  goods,  and  is  in  the 
hands  of  the  drawer,  is,  in  legal  acceptation, 
no  instrument;  an  alteration  of  its  date  will 
not  be  a  forgery.  People  v.  Fiteh^  1  Wend. 
198. 

117.  If  a  writing  be  forged  with  the  intention 
to  defiraud,  the  crime  of  forgery  is  complete  even 
if  no  one  be  actually  defrauded  thereby.  State 
y.  Washington,  1  Bay,  120. 

118.  A  forgery  is  not  the  less  felonious  be* 
cause  no  one  was  actually  defrauded  by  it.  t^. 

119.  Forgery,  at  common  law,  may  be  commit- 
ted of  any  writing  which,  if  genuine,  would 
operate  as  the  foundation  of  another's  liability. 
Ames's  case,  2  Greenl.  365. 

120.  The  false  making  of  an  instrument,  with 
intent  to  defraud,  without  any  uttering,  amounts 
to  forgery.  Commonwealth  v.  Ladd,  15  Mass. 
686.  The  offence  may  be  committed  by  agent 
as  well  as  by  the  party's  own  hand,  he  himself 
being  present.  Commonwealth  v.  Stevems,  10 
Mass.  181. 

121.  A  forffed  order,  calculated  to  deceive  and 
defraud,  is  felonious.  State  v.  Holly,  2  Bay, 
262. 

122.  Forgeries,  under  the  laws  of  the  United 
States,  must  be  tried  in  the  district  where  the 
crime  is  committed.  U.  States  v.  Britton,  2  Ma- 
son, 464. 

123.  Forging  a  name  is  equally  criminal  with 
forging  a  seal,  if  there  is  an  intention  to  defraud. 
Pennsylvania  v.  Misner,  Addis.  44.  Where 
one  or  the  makers  of  a  note  was  indicted  for 
forging  an  indorsement,  the  maker's  possession 
of  the  note  may  be  given  in  evidence  to  rebut 
the  charge  of  fraud,  uf. 

124.  Certain  goods  were  consigned  to  P.,  of 
New  Tork :  upon  their  arrival,  another  of  the 
name  of  P  ,  residing  in  the  same  city,  and  know- 
ing that  the  goods  were  not  intended  for  him, 
obtained  an  advance  on  them  by  signing  over 
the  permit  for  the  delivery  of  the  goods  in  his 
own  proper  hand-writing ;  held,  that  this  was 
forgery,  and  not  merely  obtaining  goods  by  false 
pretences.     People  v.  Peacock,  6  Cow.  72. 

125.  A  bail-bond,  which  has  been  altered  in  a 
material  part,  may  be  the  subject  of  a  prosecu- 
tion for  forgery,  although  some  doubts  may  be 
raised,  as  to  the  validity  of  the  bond,  arising  irom 


the  recitals  in  the  condition.     CommonmeaUh  v. 
Linton,  2  Virg.  Gas.  476. 

126.  The  entry  of  a  forged  check  in  the  bank 
book  of  a  customer,  as  cash,  is  equivalent  to 
payment ;  if  the  customer  was  ignorant  of  the 
forgery,  the  bank  sustains  the  loss.  Levy  v. 
Bank  of  U.  States,  1  Binn.  27. 

127.  The  forgery  of  any  writing  which,  it 
appears  on  the  face  of  the  indictment,  would 
have  been  void,  if  genuine,  is  not  an  indictable 
crime  ;  e.  g.,  the  forgery  of  a  writing  purporting 
to  contain  a  naked  promise  to  pay  a  sum  m. 
money  in  labor,  expressing  no  consideration, 
and  no  consideration  being  shown  by  averment 
in  the  indictment.  People  y.  SmU,  9  Cow. 
778. 

128.  If  a  merchant  write  his  name  on  blank 
pieces  of  paper,  and  intrust  them  to  bis  clerk  for 
the  purpose  of  having  promissory  notes  filled 
out,  and  a  person,  by  fidse  pretences,  obtains 
possession  of  one  of  them,  and  fills  out  a  note 
for  his  own  use,  he  does  not  thereby  commit  the 
offence  of  forgery.  Putnam  v.  Suuioan,  4  Mass. 
45. 

129.  Severing  the  indorsement  from  a  promis- 
sory note,  leavmg  the  note  entire,  is  a  misde- 
meanor, not  a  forgery.  State  v.  MLeran,  1 
Aik.  311. 

130.  A  civil  remedy  merges  in  a  felony,  only 
until  a  trial  can  be  had  for  the  felony,  whether 
the  trial  eventuate  in  an  acquittal  or  a  convic- 
tion.    BoTik  v.  Flanders,  4  N.  Hamp.  239. 

131.  If  the  examining  court  remand  to  the 
superior  court,  for  trial,  a  prisoner  charged  with 
forgery,  the  prisoner  may  be  indicted  in  the  su- 
perior court,  not  only  for  the  forgery,  but  also 
for  procuring  the  instrument  to  be  forged,  and 
for  acting  and  assisting  in  the  forgery.  Hufman 
V.  Commonwealth,  6  Rand.  685.  Bo,  if  he  is  re- 
manded for  passing  a  forged  note,  he  may  be  in- 
dicted for  passing  it,  knowing  it  to  be  forged,  ih. 

132.  Intoxication  is  no  defence,  in  an  indict- 
ment for  passing  counterfeit  money,  if  the  de- 
fendant was  possessed  of  his  reason,  and  was 
capable  of  knowing  whether  the  note  passed  by 
him  was  good  or  bad.  U,  States  v.  Roude»' 
bush,  1  Bfdd.  514. 


III.     Coin, 

133.  A.  person  who  takes  base  pieces  of  coin 
which  are  brought  to  him  ready  made,  having 
the  impression  and  appearance  of  real  coin, 
though  of  different  color,  and  brightens  them, 
so  as  to  give  them  the  resemblance  of  real 
coin,   and    render  them   fit  for  circulation,   is 

Jpuilty  of  counterfeiting.  He  completes  the  of- 
ence,  and  subjects  thereby,  to  the  penalties  of 
the  law,  not  only  himself,  but  all  who  acted 
a  part,  and  were  present,  assisting  in  the  trans- 
action. Rasnick  v.  CommonweaWL  2  Virg.  Gas 
356. 

134.  Under  the  Connecticut  statute,  aiding  in 
the  act  of  counterfeiting  is  within  both  the  let- 
ter and  reason  of  the  statute,  as  much  as  assist- 
ing in  making  the  implements.  State  v.  Stmt' 
son,  Kirby,  52. 

135.  A  state  court  has  jurisdiction  of  the  crime 
of  counterfeiting  the  coins  of  the  United  States 
Chess  V.  State,  1  Blackf  198. 

136.  Where  one  accepts  coin  in  payment  for 
goods,  after  due  inquiry,  and  theu  keeps  it  thre« 
years,  and  finds  it  spurious,  it  was  held,  that  he 
could  not  recover  from  the  vendee.     Cruder  w 
Pennoek,U  S.  dbR.  51. 
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137.  An  indictment  does  not  lie  for  forging  a 
Spanish  head  pistareen,  as  it  if  not  a  coin  of 
Spain  made  eorrent  bj  law  in  the  United  States. 
V.  StaUM  ▼.  Gardner,  10  Pet.  618. 

138.  In  an  indictment  for  uttering  counterfeit 
coins,  it  is  sufficient  to  describe  them  as  **  made 
and  counterfeited"  to  the  likeness  and  simili- 
tude  of  the  good,  true,  and  correct  money  and 
siWer  coins  currently  passing  in  the  state,  and 
commonly  called  Spanish  dollars.  Figkt  ▼. 
S(a<e,7  Ham.  rPart  1st,)  180. 

139.  Proof  tiiat  the  defendant  had  had  imple* 
ments  for  coining  in  his  house,  does  not  go  to 
establish  the  fact  of  the  defendant's  know&dge 
that  the  dollar,  for  passing  which  he  was  in- 
dieted,  was  connterteit.  State  t.  Odd,  Const. 
Rep.  756. 

140«  In  a  prosecution  for  passing  counterfeit 
money,  the  jury  should  be  satisfied  that  the  re- 
semblance of  the  forged  to  the  genuine  piece  is 
such  as -might  deceiTe  a  person  using  ordinary 
caution  U.  SUUes  r.  Morrow,  4  "Wash.  C.  C. 
733. 

141.  Having  a  crucible  in  possession  is  not 
having  a  tool  or  instrument  for  connterfeiting, 
within,  §  31  of  the  Vermont  act  ag^ainst  hifh 
crimes  and  misdemeanors.  Allegation  in  tne 
indictment,  that  the  coins  intended  to  be  coun- 
terfeited were  "  current  silver  coins  of  this  state 
and  of  the  United  States,"  does  not  satisfy  the 
words  of  the  act,  *^  which  shall  be  made  current 
by  the  laws  of  this  or  the  United  States,"  and 
are  bad  on  demurrer.  State  t.  Bowman,  6  Verm. 
594. 

142.  On  an  information  for  passing  a  counter- 
feit coin,  knowing  it  to  be  counterfeit,  the  pros- 
ecutor offered  evidence  of  the  prisoner's  having 
in  his  possession,  at  the  same  time,  an  engraved 
paper,  having  the  appearance  of  a  bank  note,  but 
not  purporting  to  be  signed  or  countersigned, 
for  the  purpose  of  showing  the  knowledge 
charged  in  the  declaration.  It  was  held  inad- 
missible evidence.   Stalker  v.  State,  9  Conn.  341. 

143.  On  an  indictment  for  passing  a  counter- 
feit dollar,  proof  of  the  admission  of  the  defend- 
ant, that  he  had  made  and  passed  other  coun- 
terfeit dollars,  is  inadmissible.  State  v.  Odel, 
Const.  Rep.  758. 

144.  In  an  indictment  for  passing  counterfeit 
coin,  the  possession  of  instruments  for  coining 
may  be  given  in  evidence,  to  prove  the  guilty 
scienter  of  the  defendant.  State  v.  JhUonio, 
Const.  Rep.  776. 

145.  Under  the  statute  of  Massachusetts  of 
1804,  c.  120,  §  6,  affainst  having  in  possession 
10  similar  pieces  of  counterfeit  gold  or  silver 
coin,  it  is  sufficient  if  the  offender  has  in  his 
possession  10  pieces  of  either  kind  of  coin, 
though  not  all  of  the  same  denomination.  Brown 
V.  Commanwealth,  8  Mass.  59,  71. 


FRANCHISE. 

1.  The  right  of  a  turnpike  corporation  to  take 
toll  seems  to  be  a  franchise,  a  mere  incorporeal 
hereditament ;  and  where  there  is  no  special  pro- 
vision by  statute,  whether  it  can  be  taken  on 
execution,  quare.  Tippets  v.  Walker,  4  Mass. 
595. 

2.  Where  a  charter  imposes,  on  the  proprietors 
of  a  bridge,  a  penalty  for  unreasonably  neglect- 
ing to  raise  the  draw,  such  neglect  will  work  no 

orfeiture   of  the   franchise.      Commonwealth  v. 
Breed,  4  Pick.  460. 

3.  Tha  grant  of  a  ferr^  to  Harvard  College,  in 


1650,  b^  the  legislature  of  Massachusetts,  wa« 
extinguished  by  the  legislature's  granting  a 
charter  to  *'  Charles  River  Bridge  Company," 
in  1785,  in  the  place  where  the  ferry  stood  ;  the 
company  to  pay  the  college  £200  for  40  years, 
which  was  afterwards  extended  to  70  years. 
The  subsequent  grant  of  a  charter,  in  1^28,  to 
the  "•  Warren  Bridge  Company,"  which  was  to 
become  free  in  a  certain  number  of  years,  though 
built  not  more  than  800  feet  from  the  Charles 
River  Bridae,  was  held  not  to  be  a  grant  impair- 
ing the  obligation  of  contracts.  Charles  River 
Bridge  v.  fVarren  Bridge,  11  Pet.  420. 

4.  The  legislature  of  Ohio  may  lawfully  create 
the  fhmchise  of  erecting  a  toll-bridge,  it  being 
for  the  public  benefit  Private  property  there- 
fore may  be  taken  from  the  owner  for  such  pur- 
pose, if  necessary,  due  compensation  being  made 
therefor.     Young  v.  Buckingham,  5  Ham.  485. 

5.  An  exclusive  right  to  establish  and  run 
stage  wagons,  on  a  certain  road,  was  granted  by 
statute  to  certain  individuals,  for  a  term  of  years, 
and  any  other  person  establishing  a  stage  on  that 
route  was  made  liable  to  a  penalty  o£  IMIOO. 
The  grantees,  bv  resolutions  adopted  by  Aiem, 
divided  the  whole  line,  each  to  keep  and  run  a 
stage  upon  the  portion  assigned  to  him,  and  re- 
ceive the  profits.  B,  one  of  the  grantees,  with 
the  consent  of  two  others,  ran  a  stage  on  the 
part  assigned  him,  and  also  on  the  part  assigned 
to  A.  In  an  action  b^  A  against  B  to  recover 
the  penalty  of  $500,  it  was  held,  that  the  pen- 
alty was  given  to  secure  the  grantees  in  their 
privilege  against  the  encroachments;  and  that 
the  defendant,  being  one  of  the  grantees,  was  not 
liable  to  the  penalty ;  and  that  the  resolutions 
assigning  distinct  portions  of  the  road  to  each 
proprietor,  he  to  keep  a  stage  thereon,  was  not  a 
division  or  partition  of  the  franchise.  Whether 
such  franchise  is  susceptible  of  partition,  so  as 
to  give  exclusive  and  independent  rights  to  each 
grantee  in  distinct  portions  of  the  road,  quare. 
DoneUy  v.  Vandenbergh,  3  Johns.  27. 

6.  A  forfeiture  incurred  by  a  corporation  may 
be  waived  by  subsequent  acts  of  the  legislature 
recognising  its  existence.  People  v.  The  Man/- 
hattan  Co.  9  Wend.  351.    See  Bahkb  ahd  Baxk- 

IVG.      CORPORATIOK. 


FRAUDS. 

I.  Frauds  generally,  (a.)  Sale  of  Goods  and 
Chattels.  (  b.)  Sale  of  Lainds  ;  other  Con^ 
tracts,  (c.)  Recommendations.  {A.)  Other 
MaUers. 
II.  Fraudulent  Conveyances.  (  a.)  What  is  Evi- 
dence of  Fraud.  (b«)  Retaining  PosseS' 
sion,  (c.)  Assignment  for  Ben^of  CrBd» 
itors,  (d.)  Who  cam  take  Advantage. 
III.  Statute  of  Frauds,  (a.)  What  is  a  s^giciemt 
Signing  or  Memorandum,  (b.)  Promises 
to  pay  the  Debt  of  Another.  (  c.)  Sales  of 
Land,  9f€.  (  d.)  Sales  of  Goods  and  Chat- 
tels,    (e.)  Uenerally. 

I.  Frauds  Generally . 
(a.)   Sale  of  Goods  amd  Chattels. 

1.  Where  a  vendor  is  guilt}[  of  a  fraudulent 
concealment  of  material  £ct8,  in  relation  to  the 
sale,  to  the  injury  of  the  vendee,  an  action  at 
law  is  maintainable  to  recover  damages.  Flem- 
ing  V.  Slocumi  18  Johns.  403.  The  fraud,  how- 
ever, is  not  to  be  presumed,  but  miut  always  be 
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proved.  Where,  therefore ,  in  the  sale  of  a  slave, 
without  warranty  as  to  his  good  qualities,  d^:., 
taere  was  no  other  proof  of  a  fraudulent  repre- 
sentation, or  a  fraudulent  concealment  of  facts, 
but  what  mi^ht  be  inferred  from  the  fact,  that 
the  vendor  paid  a  sound  and  full  price  for  a  good 
and  honest  slave,  but  who  proved  to  be  bad  and 
dishonest,  and  that  the  vendor  knew  at  the  time 
that  he  was  so,  this  was  held  not  to  be  sufficient 
evidence  to  support  an  action  against  the  vendor, 
to  recover  damages  for  a  fraudulent  conceal- 
ment.   Fleming  v.  SUfcum,  18  Johns.  403. 

2.  Where  a  sale  is  made,  and  the  article  de- 
livered to  the  vendee,  with  an  agreement  that 
the  vendee  mav  return  it  within  a  stipulated 
time,  provided  he  does  not  in  anj  way  injure  it 
while  in  his  possession,  and  the  property  is  re- 
turned to  the  vendor,  who  accepts  it  and  repays 
the  price ;  an  action  lies  against  the  vendee  if  he 
has  been  guilty  of  a  misrepresentation, or  fraudu- 
lent concealment  in  respect  to  an  injury  done  to 
the  property  while  in  his  possession.  Taylor  v. 
TUlotson,  16  Wend.  494.  It  is  not  necessary  to 
show,  in  such  case,  that  the  injury  was  inten- 
tional, or  was  occasioned  by  gross  negligence. 
ib. 

3.  Where  a  party  was  induced  by  false  repre- 
sentations to  purchase  property  at  a  loan  offi- 
cer's sale,  paid  the  purchase  money,  and  obtained 
a  deed  which  conferred  no  title,  the  property 
having  been  previously  sold  under  a  prior  incum- 
brance, it  was  held,  that  an  action  on  the  case 
might  be  maintained  by  the  purchaser,  without 
proof  that  a  suit  had  been  brought  for  the 
recovery  of  the  premises.  Culver  v.  Avery.  7 
Wend.  380. 

4.  Fraudulent  representations  need  not  be  in 
•writing,  to  be  actionable.  Ewinw  v.  Calkouny  7 
Verm.  79. 

5.  The  general  usage  of  the  cotton  trade,  in 
Charleston,  S.  C,  is  to  weigh  cotton,  on  its 
arrival  at  the  wharf,  in  the  public  scales,  mark 
the  bags,  and  enter  the  weight  in  the  wharfin- 
ger's book ;  and,  by  the  custom  of  trade,  sales  of 
cotton  are  always  made  with  reference  to  these 
weights,  unless  there  is  a  stipulation  for  re- 
weighing.  Fraud,  and  actual  mistakes  in  weigh- 
ing, will  be  relieved  against.  Conner  v.  Robinson, 
2  Hill,  S.  C.  354. 

6.  Fraud  in  the  sale  of  a  chattel  cannot  be  set 
up.  in  an  action  on  a  note  ffiven  on  such  sale, 
unless,  on  the  discovery  of  Uie  fraud,  the  article 
has  been  returned,  or  is  shown  to  be  entirely 
destitute  of  value.  Burton  v.  Stewart,  3  Wend. 
236. 

7.  Where  a  person  makes  a  contract  for  the 
purchase  of  an  article,  and  at  the  time  of  the 
contract  represents  the  article  to  be  of  less  value 
than  it  reallv  is,  the  contract  cannot  be  im- 
peached on  that  ground.  Barlow  v.  Wiley.  3  A. 
k.  Marsh.  457. 

8.  Where  a  sale  of  goods  is  procured  by  fraud 
in  the  vendee,  the  sale  is  not  void,  but  voidable, 
by  the  vendor ;  and,  until  it  is  so  avoided,  the  ven- 
dee may  ^ive  a  perfect  title  to  a  bona  fide  pur- 
chaser, without  notice  of  the  fraud.  Rowley  v. 
Bigelow,  12  Pick.  307. 

9.  A  fraudulent  purchase  of  goods  gives  no 
title  to  the  purchaser  as  against  the  vendor,  nor 
does  his  assignment  of  the  goods  to  a  bona  fide 
creditor,  in  payment  of  a  preexisting  debt,  vest 
the  title  in  such  creditor,  he  not  being  a  bona  fide 
purchaser.     Root  v.  French,  13  Wend.  570. 

10.  In  order  to  show  the  intentions  of  persons 
in  obtaining  goods  in  a  particular  instance,  evi- 
dence of  subsequent  acts  of  collusion  and  f^aud 


hy  them,  in  obtaining  goods  from  others,  is  ad- 
missible.   Allison  v  Jiatihieu,  3  Johns.  235. 

11.  A  and  B  applied  to  C,  to  purchase  from 
him  goods  for  A,  who  was  recommended  by  B; 
and  Uie  goods,  by  their  direction,  were  sent  to 
B*s  house,  and  B  took  a  bill  of  sale  of  them  from 
A,  who  absconded  without  paying  for  them; 
held,  that  C  may  maintain  trover  for  the  foods, 
affainst  B,  by  showing  that  the  goods  had  been 
obtained  fraudulently,  and  by  collusion  between 
A  and  B,  under  pretence  of  a  purchase;  for 
frauds  avoid  the  contract,  ih. 

12.  A  mare  in  the  stable  of  A,  who  had  a  lien 
for  her  keeping,  was  sold  to  B,  and  the  vendor 
and  B  wrote  to  inform  A  of  the  sale,  who  there- 
upon held  himself  ready  to  deliver  her  to  B  * 
held,  that  the  sale  was  valid  as  against  an  at- 
tachment by  the  vendor's  creditor.  Tuxwortk  y 
Moore,  9  Pick.  347. 

13.  Where  a  vendor  seeks  to  avoid  a  sale,  on 
the  ffround  of  fraud,  the  evidence  of  persons 
who  nave  sold  goods  about  the  same  time  to  the 
vendee,  showing  that  he  then  knew  himself  to 
be  insolvent,  and  had  no  reasonable  expectation 
of  paying  therefor,  is  competent.  Rowley  y 
BigdMo,  12  Pick.  307. 

14.  In  a  suit  on  a  contract  to  fhrnish  staves^ 
the  defendant  pleaded  fraud  in  obtaining  the 
contract,  and  adduced  proof  that  the  plaintin  had 
made  other  similar  contracts,  and  had  prosecuted 
suits  to  trial  thereon,  and  that  he  had  said  that 
any  party  must  lose  who  should  contract  to  fur- 
nish staves  at  that  price.  It  was  held,  that  the 
evidence  was  irrelevant^  and  would  not  support 
the  defence.  Barlow  v.  Wiley,  3  A.  K.  Marsh. 
457. 

15.  In  an  action  on  the  case  for  a  deceit  in  a 
sale,  the  declaration,  afler  stating  the  affirmation 
of  the  defendant,  and  that  the  pluntiff,  giving 
faith  to  the  affirmation,  made  the  purchase, 
whereas  the  fact  was  the  reverse  of  the  affirma- 
tion, concluded  thus :  "  and  so  the  said  plaintifT 
saith  that  he,  by  reason  of  the  said  affirmation  of 
the  defendant,  was  falsely  and  fhiudulently  de- 
ceived, to  wit,  the  day  and  year  aforesaid,  at,** 
&«.,  with  an  allegation  of  damage  to  the  value 
of,  6ui.\  this  is  a  sufficient  averment  of  th« 
fraud  or  deceit,  at  least  after  verdict.  Bayard  v. 
MaUolm,  2  Johns.  550,  S.  C.  Cohtra,  1  Johns. 
453. 

16.  Case  lies  for  a  false  representation,  whether 
made  on  the  sale  of  real  or  personal  estate ;  and 
whether  it  relates  to  the  title  of  land,  or  some 
collateral  thing  attached  to  it.  Culver  v.  jfverw, 
7  Wend.  380. 

17.  A,  under  a  fictitious  name,  delivers  to  B, 
to  sell  on  commission,  spurious  lottery  tickets, 
purporting  to  be  signed  by  himself,  ana  receives 
from  B  the  proceeds  of  the  sale.  These  facts 
are  sufficient  evidence  of  an  intent  to  defraud  B, 
and  A  is  liable  to  indictment  under  statute  1815, 
e.  136.     Commonwealth  v.  WUgus,  4  Pick.  177 

18.  In  an  action  for  falsely  affirming  that  a 
chattel  belon^d  to  the  defendant,  whereby  the 
plaintiff  was  induced  to  buy  it,  and  was  after- 
wards evicted  by  the  rightful  owner,  it  is  unne- 
cessary to  set  forth  the  contract  between  the  par- 
ties, or  any  consideration  moving  from  the  plain- 
tiff to  the  defendant,  or  the  price  paid.  Barney 
y.  Dewey,  13  Johns.  224.  If  the  declaration  state 
that  the  vendor  gave  evidence  on  the  trial  of  the 
suit  in  which  such  recovery  was  had,  in  favor 
of  the  true  owner,  this  is  tantamount  to  an  aver- 
ment of  notice  of  the  pendency  of  the  suit,  ib,  A 
recovery  from  the  vendee,  by  the  rightful  owner, 
is  conclusive  evidence  against  the  vendor,   ib. 
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(b.)   Salt  of  Lands;  other  CorUracts. 

19.  In  an  aetion  for  breach  of  eovenant  to 
tonyej  land,  frand  on  the  part  of  the  vendor 
will  not  be  presumed,  nnless  proved.  Rutledgt 
T.  LawremcBy  1  A.  K.  Marsh.  396. 

20.  An  aetion  on  the  case  will  lie  for  fraud  in 
the  sale  of  land.  Wade  ▼.  Shurmaii,  2  Bibb, 
683. 

21.  A  purchaser  of  land  sold  on  execntion 
cannot  avoid  a  previous  deed  by  the  debtor,  on 
the  ground  of  fraud,  without  showin^p  the  judg- 
ment and  execution.  JfCreery  v.  Puraley,  1  A. 
K.  Marsh.  114. 

22.  The  only  fraud  which  can  be  pleaded  at 
law,  to  avoid  a  deed,  is  fraud  in  its  execution. 
Betden  v.  DavieSy  2  Hall,  433. 

23.  Want  of  consideration,  or  frand,  may  be 
given  in  evidence  under  the  plea  of  non  assump- 
sit.   Block  V.  EUmU,  1  Mis.  275. 

24.  Fraud  avoids  all  contracts  between  the 
parties  themselves,  if  one  imposes  on  the  other, 
and  between  them  and  third  persons,  where  they 
conspire  to  defraud  others.  Lowry  v.  Pinson^  2 
Bailey,  324. 

25.  Where  a  contract  would  have  been  fVil- 
filled,  but  for  the  false  and  fhiudulent  repre- 
sentations of  a  third  person,  an  aetion  will  lie 
against  such  person,  although  the  contract  could 
not  have  been  enforced  by  action.  Benion  v. 
Pratt,  2  Wend.  385. 

26.  In  Ohio,  before  the  statute  of  1824,  fraud 
could  not  be  given  in  evidence,  in  an  action  on 
a  note,  unless  it  went  to  the  whole  consideration. 
Harlan  v.  Read,  3  Ham.  285. 

27.  In  the  breach  of  contract  for  which  an 
aetion  of  covenant  is  brought,  the  fraud  is  a 
proper  subject  of  inquiry  in  Uiat  action,  and  may 
be  especially  averred  in  the  declaration.  CutUr 
V.  Cox,  2  Blackf.  178. 

28.  Where  an  action  on  the  case  is  brought  for 
fraud  in  the  breach  of  a  contract,  the  ^st  of  the 
action  is  the  fraud  committed  at  the  time  of  the 
breach ;  and  if  the  plaintiff  cannot  maintain  an 
action  for  the  fraud  committed  at  that  time,  no 
subsequent  damages  will  enable  him  to  maintain 
it.  ih. 

29.  A  note  payable  to  D  was  executed  by  A  in 
the  name  of  the  firm  of  A  and  B,  without  B*s 
knowledge,  for  a  debt  with  which  B  had  no  con- 
cern ;  it  was  also,  through  A  and  D's  fraud,  exe- 
cuted by  C  as  suretv,  as  he  supposed,  of  the  firm 
of  A  and  B.  Held,  Uiat  the  transaction  was  a 
fraud  upon  both  B  and  C,  and  that  the  fraud 
was  a  good  defence,  under  the  general  issue,  in 
an  action  against  them  on  the  note.  Hagar  v. 
Mounts,  3  Blackf.  57,  S.  C.  3  Blackf.  261. 

30.  Where  an  agreement  was  obtained  of  the 
defendant  by  the  plaintiff*,  through  fraudulent 
representetions,  and  the  defendant,  afler  discov- 
ering the  fraud,  gave  a  bond  for  the  pavment  of 
money,  in  consicferation  of  cancelling  tne  agree- 
ment, it  was  held,  that  the  original  fraud  was  no 
defence  to  an  action  on  the  bond.  Biggs  v. 
^miih,  3  A.  K.  Marsh.  338. 

31.  If  a  lease  is  accepted  through  force  or 
fraud,  the  lessee  is  not  estopped  from  disputing 
his  lessor's  title.  HamiUon  v.  Marsdem,  6  Binn. 
45.  The  hand- writing  of  a  witness  disinterested 
at  the  time  of  attesting,  may  be  read,  though  he 
afterwards  voluntarily  become  interested;  and 
such  proof  of  the  witnesses  subscription  dis- 
penses witii  proof  of  the  hand- writing  of  the  les- 
sor, a. 

3S.  Fraud  may  be  specially  pleaded  ««  bar, 
even  where  it  umj  be  given   m  eviiu.  ' 
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the  general  issue.    Saunders  v.  Stoits,  6  Ham. 
380. 

S3.  Where  a  note  is  transferred  by  delivery  to 
a  person  who  cannot  read  writing,  with  the  rep* 
resentetton  that  the  indorser  is  liable,  whereas 
the  indorsement  is  without  recourse,  this  is  a 
deceit  for  which  an  action  will  lie.  Decker  9« 
Hardin,  2  South.  579. 

34.  Where  fraud  has  been  practised  in  a  con- 
tract, and  the  consideration  fails,  the  plaintiff 
can  maintein  an  action  for  money  had,  without  a 
demand  of  the  property  given  as  consideration, 
and  without  returning  Siat  which  he  has  re- 
ceived.    Boyd  V.  Logan,  Cooke,  394. 

35.  A  secret  settlement  by  a  woman,  on  the 
eve  of  her  marriage,  and  in  contemplation  of 
that  event,  is  fraudident,  and  void  against  the 
husband.    Linker  v.  Smith,  4  Wash.  C.  C.  224. 

(c.)   Itecommendations. 

36.  An  action  on  the  case,  for  a  false  represen- 
totion,  lies  against  one  who  gives  a  general  cer- 
tificate of  recommendation  of  character  and 
credit  to  an  individual,  pn  the  strength  of  which, 
such  individual  obtains  goods  on  credit,  it  being 
shown  that  the  certificate  was  fiilse,  and  that  the 
defendant  knew  it  to  be  so.  Williams  v.  Wood^ 
14  Wend.  126.  Evidence  is  admissible,  in  such 
action,  that  the  person  recommended  was  insol- 
vent and  worthless  when  the  certificate  was 
given,  ib.  The  defendant  cannot  show  that  the 
certificate  was  given  to  enable  the  person  to 
make  a  particular  purchase.  An  intention  to 
defraud  any  particular  individual  is  not  neces- 
saiy  to  be  shown ;  for  any  person  defrauded  may 
maintain  the  action,  ib.  The  defendant  may, 
however,  show  that  the  person  recommended 
was  such  an  one  as  he  recommended  him  to  be ; 
or  that  he  really  believed  the  representation 
made,  and  had  been  himself  imposed  upon  by  the 
individual,  ib.  Whether  it  was  proper  for  the 
judge,  in  such  case,  in  charging  the  jury,  to  say 
that  the  death  and  insolvency  ofthe  person  recom- 
mended was  sufficient  evidence  that  the  debt  con- 
tracted by  him  had  not  been  paid,  qware;  but  the 
judge  havinc  added  that  the  jury  must  be  satis- 
fie<^  from  allthe  evidence,  that  the  debt  had  not 
been  paid,the  court  refused  to  grant  a  new  trial .  ib, 

37.  A  wrote  to  B  a  letter,  as  follows :  «'  Mr. 
Baker  is  going  to  your  place  to  buy  goods.  He 
has  been  a  mercliant  some  years  at  A.,  in  £. 
county,  and  has  bought  his  goods  at  B.  U.  and 
elsewnere,  heretofore.  Any  assistance  you  may 
give  him,  by  way  of  buying,  would  be  thankfully 
acknowledged,  he  being  an  acquaintance  of 
mine."  B,  in  consequence  of  this  letter,  recom- 
mended Baiker  as  worthy  of  credit,  who  obtained 
goods  thereby,  the  payment  for  which  the  vend 
or  failed  of  obtaining,  on  account  of  Baker's 
insolvency.  Held,  that  the  writer  of  tlie  letter 
was  subject  to  an  action  for  the  false  recommen- 
dation of  Baker ;  for  the  suppression  of  the  fiicte, 
that  he  then  held  three  judgmento  against  Baker, 
on  which  his  property  was  subsequently  sold, 
and  knew  that  he  wa«  in  embarrassed  circum- 
stances, and  must  fail.  Jillan  v.  AddingUm,  7 
Wend.  1.  Held,  also,  that  the  writer  of  the  letter 
was  liable  for  the  ftlse  reeonunendation  given 
by  his  friend,  the  object  of  the  letter  being  man- 
iiestly  to  enable  the  person  to  whom  it  was  ad- 
dressed to  aid  Baker  in  procuring  credit,  ib. 

38.  A  false  affirmation  as  to  the  credit  of  a 
third  person,  whom  the  defendant  knew  at 
the  time  to  be  insolvent,  whereby  the  plaintiff 
was  induced  to  trust  him,  and  lost  his  debt,  is  a 

44  cause  of  lAti. .« .   Vj^ton  v.  Voil^  6  Johns.  181. 
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( d.)    Other  MaUerM. 

39.  Fraud  must  be  proved ;  ft  cannot  be  pre- 
gamed.    Munro  ▼.  Gardner,  1  Rep.  Con.  Ct.  328. 

40.  Fraud  is  a  question  of  law,  especially 
where  there  is  no  dispute  about  the  facts ;  it  is  a 
judgment  of  law  on  facts  and  intents.  Sturte- 
varit  V.  Ballardf  9  Johns.  337. 

41.  The  questions  of  notice  and  fraud  are  cog- 
nizable at  law,  as  well  as  in  equity.  Jackson  ▼. 
BurgoU,  10  Johns.  456. 

42.  The  law  will  presume  a  person  14  years 
of  age  to  be  doli  eapax,  and  tluit  one  between 
the  ages  of  7  and  14  is  not.  But  this  presump- 
tion is  removed  by  circumstances  discovering  a 
consciousness  of  wrong.  SUUe  v.  Doherty,  2 
Overt.  80. 

43.  It  is  not  an  indictable  fraud  to  separate 
the  cond  ition  from  the  penalty  of  a  bond .  Wright 
V.  People,  Breese,  66. 

44.  Fraud  or  deceit,  with  damage,  is  a  good 
cause  of  action.     Uoton  v.  Vail,  6  Johns.  181. 

45.  It  is  a  good  plea  to  an  action  on  the  case, 
for  fraud,  that  the  plaintiff  filed  a  bill  in  equity 
for  the  same  fraud,  which  bill  was,  upon  a  final 
hearing,  dismissed.  Price  v.  Sthreshly,  2  Bibb, 
588. 

46.  An  action  on  the  case  will  lie  for  the 
assertion  of  a  falsehood,  with  a  fraudulent  intent, 
as  to  an  ezistinff  fact,  where  a  direct  and  mate- 
Hal  injury  resmts  from  such  assertion.  Benton 
V.  Pratty  2  Wend.  385. 

47.  An  agent  employed  by  a  corporation  to 
sell  its  propertv,  although  a  member  of  the  cor- 
poration, may  be  also  agent  for  the  party  who 
contracts  with  the  corporation,  so  as  to  make 
the  memorandum  required  by  the  statute  of 
frauds.  Stoddert  v.  Veetry  of  Port  Tobacco  Parish, 
2  Gill  &  Johns.  227. 

48.  See  4  Verm.  389,  vH  sup.  S.  P.  BrackeU 
V.  Wait,  6  Verm.  411. 

49.  In  an  action  on  the  case,  for  fraudulently 
passing  bills  of  a  broken  bank,  the  declaration 
descried  the  bills  as  to  the  plaintiff,  **  one  10 
dollar  bank  bill,  and  ten  5  dollar  bank  bills,  all 
of  the  F.  Bank,  in  B."  It  was  held,  that  the 
plaintiff  could  not  recover,  without  proving  that 
the  bills  put  off  were  of  the  particular  denomi- 
nations specified,  although  they  were  laid  under 
a  videlicet.     Watson  v.  Osborne,  8  Conn.  364. 

50.  In  a  replication  to  a  plea  by  an  executor 
of  an  outstanding  judgment,  and  no  assets 
prater,  that  the  judgment  was  fraudulently  ob- 
tained, it  is  sufilcient  to  allege  fraud  and  covin 
generally,  without  showing  the  fraud  specially. 
Shertoood  v.  Johnson,  1  Wend.  443. 

51.  If  a  party,  knowing  that  his  affent  is  about 
to  procure  insurance  for  him,  withholds  infor- 
mation for  the  purpose  of  deceiving  the  under- 
writer, it  is  fraud,  and  vitiates  the  insurance. 
M'Lanahan  v.  The  Universal  Ins,  Co,  1  Pet.  185. 

52.  Where  the  purposes  of  an  assignment  for 
the  payment  of  debts  are  satisfied,  a  resulting 
trust,  or  residuary  interest,  remaining  in  the 
assignor,  is  not  void  on  account  of  such  residu- 
ary interest,  unless  the  assignment  was  merely 
colorable,  and  for  the  sake  of  the  resulting  trust. 
Wtlkes  V.  Ferris,  5  Johns.  335. 


II.    Fraudulent  Conveyances, 

(a.)    What  is  Evidence  of  Fraud. 

53.  A  voluntary  deed   being  impeached  as 
fraudulent,  evidence  of  judgments  against  the 


grantor  is  admissible  as  proof  of  his  indebtedness 
at  the  time  of  making  the  deed,  although  the 
judgments  were  not  entered  until  afler  the  exe- 
cution of  the  deed.  Hinde  v.  Longworth,  11 
Wheat.  199. 

54.  Though  a  purchaser  of  goods  knows  of  a 
judgment  against  the  vendor  at  the  time  of  the 
sale,  that  fact  will  not  of  itself  render  the  sale 
fraudulent,  and  void  ;  but  if  he  purchases  with  a 
view  of  defeating  the  creditor's  execution,  it  is 
fraudulent,  and  the  sale  is  void,  notwithstanding 
a  full  price  has  been  paid  by  the  purchaser. 
Beats  V.  Guernsey,  8  Johns.  446. 

55.  Though  the  testimonv  establishing  the 
execution  and  delivery  of  a  deed  also  shows  the 
grantor  to  have  been  in  failing  circumstances^ 
still  the  burden  of  proof  is  on  one,  claiming  a 
title  subsequently  acquired  as  creditor,  to  show 
that  the  deed  was  made  to  defraud  or  delay 
creditors.     Foster  v.  HaU,  12  Pick.  89. 

56.  A  voluntary  conveyance  by  a  grantor, 
who  is,  at  the  time  of  making  it,  insolvent,  is 
void  as  respects  creditors ;  and  the  land,  after 
the  death  of  the  grantor,  is  assets  by  descent  or 
devise,  in  the  hands  of  his  heirs,  or  the  devisee 
of  the  residuum  of  his  estate,  in  an  action  by  the 
creditor  against  the  heirs  and  devisees.  Man- 
hattan  Co.  v.  Osgood,  15  Johns.  162.  And 
where  some  of  the  defendants  were  also  execu- 
tors of  the  grantor,  and  petitioned  for  a  sale  of 
the  grantor  s  estate,  on  account  of  an  alleged 
deficiency  of  personal  assets,  this  was  held  evi- 
dence against  the  defendants,  to  show  the  insol- 
vency of  the  grantor.  i6. 

57.  The  circumstance  that  a  man  was  insol- 
vent at  the  time  of  executing  a  conveyance  of 
land,  is  a  matter  to  be  left  to  the  jury,  as  tend- 
ing to  influence  them  in  finding  that  the  deed 
was  fraudulent.  M'Connell  v.  Sroton,  Litt.  Sel. 
Cas.  459. 

58.  Permitting  an  irresponsible  man  to  con- 
tract with  a  stranger,  for  his  labor  for  your  ben- 
efit, is  a  fact  from  which  a  jury  may  infer  fraud. 
Carrigan  v.  Hull,  5  Verm.  22. 

59.  A  plaintiff  in  detinue  claimed  a  slave  un- 
der a  purchase  from  F.  It  was  held,  that  evi- 
dence that  the  plaintiff  set  up  a  claim  to  15  or 
16  slaves,  by  purchase  from  F,  and  that  the 
plaintiff  wtm  in  low  credit  and  circumstances, 
might  be  left  to  the  jury,  in  order  to  show  that 
the  claim  was  fraudulent  against  the  creditors 
of  F.    Jifllvoy  V.  Kennedy,  2  Bibb,  380. 

60.  A  conditional  as  well  as  an  absolute  sale 
may  be  fraudulent  against  creditors.  Gijford  v. 
Ford,  5  Verm.  532. 

61.  A  conveyance  by  a  person  indebted  at  the 
time,  absolute  on  its  fiice,  but  intended  to  enable 
the  grantee  to  sell  the  land,  and  pay  the  debts 
of  the  grantor,  rendering  the  surplus,  if  any,  to 
him,  is  void  as  against  his  creditors.  Jackson  v. 
Brush,  20  Johns.  6. 

62.  An  absolute  conveyance  of  land  by  a 
principal  in  a  bond  to  his  surety,  the  grantor 
taking  back  a  writing  not  under  seal,  for  a  re- 
conveyance on  being  saved  harmless  from  the 
bond,  is  not,  per  se,  vaudulent  against  creditors. 
Cutler  V.  Dickinson,  8  Pick.  386. 

63.  An  absolute  conveyance,  intended  as  a 
security  for  future  advances,  is  rendered  valid 
by  a  bond  given  after  the  advances  have  been 
made,  to  reconvey,  upon  the  payment  of  the 
money  so  advanced.  Richards  v.  Allen,  8  Pick. 
405. 

64.  A  deed  absolute  on  its  face,  and  without 
any  separate  writing  of  defeasance,  though  in- 
tended merely  for  indemnity  and  eecority,  is  aol 
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ipso  facto  fraudulent.     Qibson  ▼.   Seymour^  4 
Verm.  518. 

65.  It  is  no  evidence  to  prove  a  fraudulent 
conveyance,  that  the  grantor  made  a  convevance 
of  the  land,  which  was  admitted  to  be  fraudulent 
15  days  after.     Clark  v.  Joknson,  5  Day,  373. 

66.  Upon  a  question  of  the  fraudulent  conduct 
of  a  third  person,  in  covering  up  the  property  of 
a  debtor,  and  placing  it  beyond  the  reach  of  his 
creditors,  evidence  is  admissible  of  other  contem- 
poraneous transactions  in  relation  to  other  prop- 
erty of  the  debtor,  in  which  the  title  was  nom- 
inally in  such  third  person,  but  the  sale  of  it 
actually  made  by  the  debtor,  and  the  considera- 
tion received  by  him.  Btfiham  v.  Cary,  11 
Wend.  83.  Upon  questions  of  this  description, 
a  considerable  latitude  is  allowed  in  the  admission 
of  evidence,  ib. 

67.  Declarations  of  a  grantor,  at  the  time  of 
the  conveyance,  are  admissible,  to  prove  the 
deed  fraudulent  as  to  creditors.  MerriU  v. 
Mvuhwn^  5  Day,  341. 

68.  Where  creditors  contest  the  validity  of  a 
grant  by  their  debtor,  on  the  ground  of  fraud, 
they  may  give  in  evidence  the  declarations  of 
the  grantor  prior  to  the  conveyance,  tending  to 
show  a  fraudulent  intent,  without  first  showing 
that  the  grantee  was  knowing  to  those  &ct8. 
Fotter  V.  HaU^  12  Pick.  89.  But  in  order  to  de- 
feat the  grant,  a  knowledge  of  the  fraudulent 
intent  of  the  grantor  must  be  traced  to  the 
grantee,  ih, 

69.  Declarations  of  a  grantor,  after  delivery  of 
a  deed,  are  not  admissible  to  prove  it  fraudulent. 
Edgdl  V.  BmruU^  7  Verm.  537. 

70.  Where  a  surety  receives  property  to  indem- 
nify him  against  his  liabilities,  and  the  principal 
afterwards  conveys  to  the  surety  all  his  right  in 
said  property,  for  a  consideration  grossly  in- 
adequate, the  transfer  and  settlement  may  be 
avoided  by  creditors.  Ripley  v.  Severaneey  6 
Pick.  474.  But  if  the  surety  be  summoned  as 
trustee  of  his  principal,  he  may  deduct  from  the 
value  of  the  property  the  amount  for  which  he 
is  fairly  liable ;  and  the  value  of  an  annuity  for 
which  he  is  liable  may  be  reduced  to  ready 
money,  and  so  deducted,  ib. 

71.  A  voluntary,  conveyance,  to  defeat  a  claim 
of  a  third  person  to  damages  for  a  tort,  is  void 
at  common  law  as  against  such  third  person. 
Fox  V.  HilU,  1  Conn.  §95. 

72.  Though  no  consideration  be  mentioned  in 
a  deed,  yet  it  cannot  be  avoided  without  proof 
of  the  want  of  consideration.  Boynton  v.  Rees^ 
8  Pick.  329. 

73.  That  a  deed  was  for  a  consideration  dif- 
ferent from  that  expressed,  does  not  make  it 
fraudulent,  though  it  may  be  evidence  of  fraud. 
BrackeU  v.  Wait,  6  Verm.  411. 

74.  A  conveyance  to  a  child,  in  consideration 
of  natural  affection,  without  any  fraudulent 
intent,  at  a  time  when  the  grantor  was  free  from 
embarrassment,  the  gift  constituting  but  a  small 
part  of  his  estate,  and  being  but  a  reasonable  pro- 
vision for  the  child,  is  valid  as  against  a  creditor 
existing  at  the  time  of  the  conveyance.  Salmon 
T.  Bemutty  1  Conn.  525. 

75.  Whether  a  deed,  executed  by  a  parent  to 
his  child,  in  consideration  of  natural  love  and 
affection,  is  fraudulent  or  not,  as  against  cred- 
itors, is  a  question  of  fact  for  a  jury.  Jackson 
▼.  TimTnerman,  7  Wend.  436. 

76.  A  voluntary  gift  of  a  solvent  parent  to  his 
ehild,  is  good  against  existing  creditors.  Howard 
▼.  WHUamSj  1  Bailey,  575. 

77.  A  voluntary  conveyance,  in  cotisideration 


of  natural  love  and  affbction,  to  grantor's  daugh- 
ter, leaving  amply  sufficient  to  meet  all  his  debts, 
is  valid  against  a  subsequent  mortgage  to  secure 
a  previous  debt;  and  if  valid  at  Uie  time  of  its 
execution,  it  is  not  rendered  fraudulent  by  sub- 
sequent embarrassments  of  the  grantor.  Bracketi 
V.  Wait,  4  Verm.  389. 

78.  A  voluntary  conveyance  from  a  fkther  to 
his  children,  without  any  other  consideration 
than  natural  affection,  made  at  the  time  he  is. 
indebted,  is  fraudulent  as  against  creditors. 
Den  V.  De  Hart,  1  Halst.  450.  Dm  v.  lAppen- 
cou,  ib.  473. 

79.  To  prove  that  a  mortgage  deed  given  to 
the  defendant,  to  secure  him  for  certain  advance- 
ments made  by  him  for  the  mortgagor,  was 
fraudulent  as  against  creditors,  the  plaintiff 
offered  evidence  that,  at  the  time  of  the  tran- 
saction, the  defendant  was  a  young  man,  and 
had  recently  commenced  business  destitute  of 
capital,  and  hence  was  not  of  abilitv  to  make 
such  advancements.  Held,  that  such  evidence 
was  inadmissible.     Cook  v.  Swan,  5  Conn.  140. 

80.  An  absolute  bill  of  sale  of  a  slave,  al- 
though recorded,  where  the  vendor  remains  in 
possession,  is  fraudulent  against  creditors  and 
purchasers.     DtUe  v.  Arnold,  2  Bibb,  605. 

81.  A  bill  of  sale  of  personai  property,  executed 
and  acknowledged,  but  not  recorded,  is  void  as 
to  creditors,  if  made  to  their  injury ;  but  is  bind- 
ing on  the  donor,  her  executors,  &c.,  and .  aU 
persons  claiming  under  her  or  them,  both  at 
common  law,  and  under  the  Maryland  act  of 
1729,  c.  8,  §.  6.  Dorsey  v.  Smithson,  6  H.  &  J. 
61.  The  executor  of  the  donor  has  no  right  to 
the  goods,  and  is  estopped  to  allege  that  the  deed 
is  a  fraud  upon  the  creditors.  The  property  is 
not  assets  in  his  hands,  and  he  is  not  accountable 
for  it,  as  executor,  ib. 

82.  A  furnishes  B  with  goods,  to  remain  tlie 
property  of  A  till  sold,  to  oe  paid  for  by  B,  as 
soon  as  sold  by  him,  and  to  be  at  his  risk,  if 
sold  on  credit.  Such  consignment  is  not  fraud- 
ulent in  law  as  to  B's  creditors.  Patten  v.  Clark, 
5  Pick.  5. 

83.  If  a  person  loans  slaves  to  another,  with- 
out declaring  the  loan  by  any  public  act  where- 
by creditors  could  take  warning  that  the  slaves 
were  only  loaned,  and  suffers  them  to  remain  five 
years  in  the  possession  of  the  borrower,  during 
which  time  the  borrower  contracts  debts,  and  the 
lender  then  retakes  the  slaves,  they  are,  never- 
theless, liable  to  satisfy  those  creditors.  Msaux 
V.  CaldweU,  2  Bibb,  244. 

84.  The  supposed  fraudulent  grantor  is  a  com- 
petent witness  for  the  purchaser,  to  negative  the 
fraud.  Fraud  in  the  grantor  avoids  the  deed, 
though  the  grantee  be  not  affected  therewith. 
Edgell  V.  Lowell,  4  Verm.  405. 

85.  A  ffrantor  is  a  competent  witness  to  show 
his  deed  fraudulent.  Seymour  v.  Beach,  4  Verm. 
493. 

86.  Land  fraudulently  purchased  by  a  defend- 
ant, in  execution,  through  an  agent,  is  liable  to 
the  judgments  of  other  -execution  creditors. 
Dobson  V.  Erwin,  1  Dev.  &.  Batt.  569. 

87.  A  judgment  was  confessed,  without  pro- 
cess, by  B,  in  favor  of  A,  before  a  justice,  and 
execution  taken  out  immediately,  by  consent, 
and  delivered  to  a  constable  ;  and  before  any 
levy  made,  C  gave  the  constable  a  receipt  for  the 
household  goods,  &o.,  of  B,  and  the  goods  were 
afterwards  sold  by  the  constable,  in  mass,  by  the 
consent  of  B,  after  the  execution  had  expired, 
without  seeing  them.  A  became  the  purchaser, 
and  the  goods  were  left  in  the  possession  of  B 
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and  C  gtite  a  receipt  to  A,  to  aeconnt  for  them ; 
held,  that  the  transaction  waa  fraudulent,  and  that 
the  ffoods,  while  in  the  hands  of  C,  were  liable  to 
a  Biibaeqnent  execution.  Bumell  ▼.  Johnaoftf  9 
Johns.  243. 

83.  No  title  passes,  under  a  sheriff's  sale,  under 
a  fictitious  debt.    Boardman  y.  Keder,  1  Aik.  158. 

89.  The  sale  of  property,  on  execution,  under 
a  valid  and  unsatisfied  judgment,  with  the 
avowed  object  of  defeating  the  property  of  third 
persons,  is  fraudulent  and  void.  Crary  y. 
^ague,  12  Wend.  41. 

90.  A  prior  execution,  kept  on  foot  with  an 
intent  to  delay  and  defeat  other  creditors,  will  be 
postponed  to  a  subsequent  execution.  Mathews 
r.  fVarne,  6  Halst.  295. 

91.  Where  a  judgment  has  lain  more  than  a 
year,  and  the  derencmnt  afterwards  consents  that 
an  execution  issue  without  the  judgment  being 
revived  by  set.  fa.^  the  execution  wul  not  be  set 
aside  for  irregularity,  at  the  instance  of  a  third 
person,  who  alleges  that  the  judgment  has  been 
Kept  on  foot  collusively,  and  that  the  execution 
has  been  issued  fraudulently,  to  injure  him ;  but 
he  must  seek  his  relief  against  the  fraud  in 
chancery,  or  by  bringing  the  question  of  fact  as 
to  the  fraud  to  a  trial,  by  an  issue  at  law.  Htnth 
land  V.  Ralph,  3  Johns.  20. 

92.  The  Vermont  statute  of  fraudulent  con- 
veyances does  not  apply  to  conveyance  by  act 
of  law ;  and  such  is  a  conveyance  by  a  United 
States  marshal.    Mdis  v.  Burdiek,  8  Verm.  25. 

93.  Mortgaged  premises  were  offered  for  sale 
at  public  auction,  pursuant  to  advertisement  and 
notice,  giv^i^  hy  virtue  of  a  power  in  the  mort- 
gage. The  assignee  of  the  mortgagee  acted  as 
auctioneer ;  and  while  the  premises  were  up,  see- 
ing the  defendant,  a  purchaser  under  the  mort- 

fagor,  approaching,  he  immediately  knocked 
own  the  premises  for  half  the  sum  due  on  the 
mortgage  to  his  brother,  in  order  to  prevent 
competition,  ^eld,  that  the  sale  was  fraudulent 
and  void,  and  that  the  purchaser  acquired  no 
title  under  it.    Jaeksan  v.  Crafts,  18  Johns.  110. 

94.  Fraud  and  official  misconduct  are  not  to 
be  presumed,  but  should  be  proved  ;  and  it  is  not 
fraud  or  illegal,  in  a  judge  who  has  presided  in 
the  court  in  which  the  judgment  was  rendered, 
to  purchase  property  sold  under  an  execution  is- 
sued upon  such  judgment.  Cooper  v.  Oalbraithj 
3  Wash.  C.  C.  546. 

95.  The  agent  of  the  plaintiff  delivered  an 
execution  to  a  sheriff,  and  directed  him  to  levy 
it  on  the  property  of  the  defendant,  but  said  to 
the  sheriff,  that  he  supposed  the  plaintiff  did  not 
wish  to  distress  the  defendant,  and  that  if  the 
property  remained  in  the  possession  of  the  de- 
fendant after  the  levy,  the  plaintiff  would  not 
hold  him  responsible  if  it  was  squandered,  and 
that  he  need  not  take  a  receipt  for  it.  The 
sheriff,  after  levying  on  the  goods  of  the  de- 
fendant, did  nothing  further  until  after  the  exe- 
cution had  expired,  and  a  second  execution  was 
delivered  to  him,  by  another  plaintiff,  when  he 
sold  the  property  on  both  executions.  Held, 
that,  as  there  were  no  instructions  from  the  plain- 
tiff to  delay  the  execution  after  the  seixure,  nor 
any  agreement  between  the  plaintiff  and  defend- 
ant to  let  the  first  execution  sleep  in  the  hands  of 
the  sheriff,  nor  any  evidence  of  such  delay  as 
would  afford  a  legal  presumption  of  fraud,  the 
first  execution  did  not  lose  its  preference.  Doty 
V.  TSimer,  8  Johns.  20. 

96.  A  judgment  fraudulently  confessed,  with  a 
view  to  a  nitufe  debt,  is  void.  Stats  v.  FifSy 
9  Baitoy,  3S7. 


97.  Wheie  there  is  a  voluntary  conveyance; 
not  actually  fraudulent,  in  the  hands  of  the 
grantee,  if  a  subsequent  marriage  takes  place, 
and  the  conveyance  forms  any  inducement  to 
the  marriage,  that  is  sufficient  to  render  the 
conveyance  valid,  not  only  as  against  a  subse- 
quent purchaser,  but  also  the  creditors  of  the 
grantee.     fVood  v.  Jackson^  8  Wend.  u. 

98.  Where  a  person  having  a  claim  to  land 
stands  by  while  another  is  muiing  a  bargain  for 
the  porcnase  of  it,  without  disclosing  his  claim, 
he  cannot  afterwards  set  it  up  against  the  pur- 
chaser.   JVio«?»  V.  Belknap,  2  Johns.  573. 

99.  Where,  on  the  trial  of  a  cause,  a  party, 
seeking  to  avoid  a  conveyance,  admits  that  there 
is  no  actual  firaud  in  the  transaction,  the  court 
will  not  look  into  the  question  of  fraud,  even 
after  verdict,  and  where  a  case  is  made  subject  to 
the  opinion  of  the  court.  Jackson  v.  Teek,  4 
Wend.  300. 

100.  If  a  private  act  of  the  legislature  may  be 
avoided  on  the  ground  of  fraud,  the  court  will 
not  infer  such  fraud,  unless  it  necessarily  results 
from  the  facts  found  by  the  jury.  Commons 
wealth  V.  Breed,  4  Pick.  460. 

101.  A  contracted  to  furnish  materials,  and  to 
build  a  ship,  for  B,  at  a  certain  price,  to  be  paid 
30  days  after  delivery,  and,  by  an  instrument 
of  the  same  date,  leased  his  ship-yard  to  B,  and 
covenanted  to  execute  a  bill  of  sale  of  the  ship 
as  soon  as  the  keel  should  be  laid,  before  n 
should  be  liable  to  make  any  advances.  Before 
the  laying  of  the  keel.  A,  in  consideration  of  ad- 
vances made  by  B,  executed  a  bill  of  sale  of  all 
the  materials  in  his  yard,  and  covenanted  to  ap- 
ply them  to  building  the  ship.  Soon  after  lay- 
ing  the  keel,  he  conveyed  it, "  and  other  parts  of 
an  unfinished  vessel,"  with  a  lease  of  the  yard, 
to  B.  Held,  that  these  contracts  were  not  fraud- 
ulent per  se,  and  that  the  property  vested  in  B. 
Olotfer  V.  ,9ustin,  6  Pick.  209. 

102.  Where  a  deed  is  contested  as  fraudulent 
against  creditors,  a  judgment  against  the  grantor, 
and  the  note  On  which  it  was  rendered,  are 
prifna  facie  evidence  that  the  person  producing 
them  is  a  bona  fide  creditor.  Reed  v.  Dams^  5 
Pick.  388. 

(b.)  Retaining  Possession, 

103.  Fraud  will  not  be  presumed  from  the  want 
of  possession,  after  an  absolute  sale  of  personal 
property,  if  such  possession  is  out  of  the  power 
of  the  parties.  Conard  v.  Atlantic  ins.  Co.,  1 
Pet.  386.  The  want  of  possession  after  a  con- 
ditional sale  of  personal  property,  if  consistent 
with,  and  flowing  from,  the  stipulations  of  the 
parties,  is  not  to  he  held,  per  se,  a  badge  of  fraud. 
ib.  Also  see  Hamilton  v.  Russell,  1  Cranch, 
309. 

104.  In  an  assignment,  want  of  possession  ia 
evidence  of  firaud.  Meeker  v.  Wilsim.,  1  Crallia. 
419. 

105.  As  to  how  far  possession  is  evidence  of 
fraud,  in  a  vendor  or  mortgagor,  in  Maine,  se« 
Reed  V.  Jewett,  5  Greenl.  96.  iMkrook  v.  Baker^ 
5  ib.  309.  Brinley  v.  Spnng,  7  ib.  241.  Ulmer 
V.  HtUs,  8  ib.  326.  CutUr  v.  Copeland,  18  Me. 
Rep.  127. 

106.  Possession  of  chattels  by  the  vendor  or 
mortgagor,  after  a  sale  or  mortgage  of  the  same, 
is  not,  as  it  regards  creditors,  fraud  per  se,  but 
only  prima  facie  evidence  of  fraud,  and  which 
may  be  explained  by  proof.  Brooks  v.  Powers^ 
15  Mass.  244.  Lanfear  v.  Sumner,  17  ib.  110. 
BarUett  v.  WUliams,  1  Pick.  288.  Bolmus  ▼. 
Crane,  2  ib.  607.     Hluelor  v.  Trmm,  3  ib.  956. 
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Wkrd  T.  Amumt,  5  ib.  59.  Skwmway  r.  jRvfter, 
7  ib.  56.  6  ib.  443,  S.  C.  Jidams  t.  fFkeeUr,  10 
ib.  199.  Parmms  ▼.  Diekinsonj  11  Pick.  352. 
Marden  y.  Babeoek^  2  Met.  99.  Brigga  y.  Park- 
man^  ib.  258.    Jonts  y.  Huggeford,  3  ib.  515. 

107.  An  agreement,  on  the  part  of  the  yendee, 
to  conceal  the  fact  of  his  haying  purchased,  the 
yendor  remaining  in  poBsession,  is  not,  per  #s,  a 
fraud  which  will  ayoid  the  sale.  Gould  y.  Ward^ 
4  Pick.  103. 

108.  The  owner  of  real  and  personal  estate 
gaye  a  bond  to  conyey  the  same  upon  the  pay- 
ment of  certain  promissory  notes,  the  obligee  to 
remain  in  possession  so  long  as  he  paid  the  notes 
as  they  fell  due.  This  transaction  was  not,  per 
M,  fraudulent  as  against  creditors  of  the  obligee. 
Jiyer  y.  BartleU,  6  Pick.  71.  And  such  posses- 
sion and  use,  if  not  permitted  with  a  fraudulent 
design  to  obtain  credit  for  him,  would  not  render 
the  property  liable  for  the  debts  of  the  obligee,  ib. 

109.  An  assignment  of  a  debtor's  property  in 
trust  for  the  payment  of  his  debts,  containing  a 
coyenant  by  the  trustees  that  the  debtor  may  use 
and  occupy  the  property  (committing  no  waste 
thereon)  tiU  it  be  disposed  of  in  execution  of  the 
triist,  is  not,  per  m,  fraudulent  as  to  creditors  not 
parties  to  the  assignment.  Baxter  y.  Wheeler^  9 
Pick.  21. 

110.  A  debtor  conyeyed  to  his  creditor  per-, 
sonal  property,  it  being  agreed  that  the  debtor 
should  remain  in  possession  until  default  of  pay- 
ment of  whateyer  might  be  due  when  the  cred- 
itor should  demand  it.  Held,  that,  after  deliyery, 
the  sale  was  yalid  for  the  amount  of  the  subsist- 
ing debts  of  the  yendor  at  the  time  of  conyey- 
ance,  and  for  all  liabilities  subsequently  incurred 
by  the  yendee,  up  to  the  time  of  deliyery. 
jidams  y.  IfheeUr^  10  Pick.  199. 

111.  A  transfer  of  a  ship  abroad  is  yalid  with- 
out deliyery  against  creditors  of  the  yendor,  if 
the  yendee  take  possession  within  a  reasonable 
time  afler  her  arriyal,  of  which  fact  the  jury  are 
to  judge.    Joy  v.  SearSj  9  Pick.  4. 

112.  As  to  how  far  possession  by  a  yendor  or 
mortgagor  is  eyidence  of  fraud,  after  sale  or 
mortgage,  in  New  Hampshire,  see  Haven  y.  LO10, 
2  N.  H.  13.  Cobum  y.  Piekerifig^  3  ib.  415.  jImH 
y.  Savage^  5  ib.  545. 

113.  A  sale  may  be  fraudulent,  although  there 
be  a  bona  fide  consideration  and  change  of  pos- 
session. Goods  remaining  in  the  possession  of 
a  yendor,  constitutes  fraud,  in  law,  against  cred- 
itors, under  the  Vermont  statute.  Puller  y. 
SearSy  5  Verm.  527.  Fraudulent  intent  is  not 
necessary  to  fraud,  in  law,  and  as  to  possession 
generally.  See  Boardman  v.  Keeler,  1  Aik. 
158.  MoU  y.  M'Jfeil,  1  ib.  162.  Weeks  y.  Wead, 
2  ib.  64.  Beattie  y.  Robin,  2  Verm.  R.  181.  5 
ib.231.    6ib.  521.    12  ib.  653. 

114.  If  property  exempted  from  execution  be 
conyeyed,  and  the  mortgagor  continue  the  pos- 
session and  use  of  such  property,  the  presump- 
tion of  fraud  is  necessarily  repelled.  Patten  y. 
Smith,  4  Conn.  450.  And  as  to  possession  gen- 
erally, see  Patten  y.  Smith,  5  Conn.  196.  Suy\ft 
y.  Thompson,  9  ib.  63.  Mills  y.  Camp,  14  ib.  219. 
Osborne  y.  Fuller,  ib.  529. 

115.  If  a  creditor  seize  the  goods  of  his  debtor 
on  execution,  and  suffers  them  to  remain  in  his 
hands,  the  execution  is  deemed  to  be  fraudulent, 
and  yoid  against  a  subsequent  execution.  Whip- 
ple y.  Foot,  2  Johns.  418.  AHter,  if  all  the  pos- 
session of  the  chattel  be  taken  of  which  it  is 
susceptible,  as  if  wheat  growing  be  leyied  upon, 
and  left  until  ripe,  and  then  cut  and  carried 
away.  ib. 


116.  A  bill  of  sale  of  chattels,  made  to  secure 
the  payment  of  rent,  and  so  expressed  on  the 
faoe  of  the  instrument,  is  a  mortgage ;  and  the 
subsequent  possession  of  the  mortgagor,  being 
consistent  with  the  deed,  is  not  fraudulent ',  and 
if  the  mortgagor  afterwards  sells  the  goods,  the 
mortgagee  may  bring  troyer  against  the  yendee. 
Barrow  y.  Paxton,  5  Johns.  25o. 

117.  Possession  of  chattels  continuing  in  the 
yendor  afler  sale,  is  only  prima  fade  eyidence  of 
fraud,  and  may  be  explained,  ib. 

118.  Where  the  parties  do  not  stand  in  the  re- 
lation of  debtor  and  creditor,  and  the  object  is 
not  to  defeat  creditors,  goods  may  be  lefl  in  the 
hands  of  the  yendor,  without  its  being  consid- 
ered fraudulent.  M  Instry  y.  Tanner,  9  Johns. 
135. 

119.  The  mere  possession  of  a  personal  chat- 
tel, with  the  consent  of  the  true  owner,  will  not 
render  the  chattel  liable  to  the  debts  or  disposi- 
tion of  the  reputed  owner ;  but  there  must  be  a 
fraudulent  or  deceptiye  purpose  in  yiew,  or  im- 
plied from  the  special  circumstances  of  the  case. 
Craig  y.  Ward,  9  Johns.  147. 

1^.  A  yoluntary  sale  of  chattels,  with  an 
agreement  contained  in  the  deed,  or  out  o^  it, 
that  the  yendor  may  keep  possession,  is,  except  in 
special  cases,  and  for  special  reasons  to  be  shown 
and  approyed  of  by  the  court,  fraudulent  and 
yoid  as  against  creditors.  Sturtevant  y.  Btdlard, 
9  Johns.  337.  Ludlow  y.  Hurd,  19  ib.  221.  Bis- 
tell  y.  Hopkins,  3  Cow.  166.  Doaiu  y.  Eddy,  16 
Wend.  523.  RandaU  y.  Cook,  17  ib.  53.  Butr 
ler  y.  Stoddard,  20  ib.  507.  Stevens  y.  Fisher, 
19  ib  181.  Smith  y.  Jieker,  23  ib.  653.  White  y. 
Cole,  24  ib.  116.  Butler  y.  Van  Wyck,  1  Hill, 
438.     Hartford  y.  Jirtcher,  4  ib.  271. 

121.  Where  A,  by  a  regular  bill  of  sale^  sold  to 
B  certain  articles  for  the  consideration  of  a  sum 
of  money,  paid  by  B  to  A,  and  also  in  considera- 
tion that  A  was  to  haye  the  use  and  occupation 
of  the  articles  for  the  term  of  three  months  from 
the  date,  yiz.,  the  29th  of  August,  and  C  had 
obtained  a  judgment  against  A  on  the  2d  of 
Auffust,  on  which  a  fi.  fa.  was  issued  and  deliy 
ered  to  the  sheriff  on  the  28th  of  Noyember, 
who  took  the  articles  then  in  the  actual  pos- 
session of  A,  and  sold  them  to  satisfy  the  ex- 
ecution ;  held,  that  the  sale  of  the  goods,  unac- 
companied with  actual  delivery  of  them,  was 
fraudulent  and  yoid,  as  against  C,  a  judgment 
creditor.     SturtevarU  y.  BtUlard,  9  Johns.  &7. 

122.  The  possession  of  personal  property  by 
the  yendor  or  mortgagor,  inconsistent  with  the 
face  of  the  deed,  \b  prima  facie  eyidence  of  fraud. 
Diwer  y.  Jif  Laughlin,  2  Wend.  596.  Collins  y. 
Brush,  9  ib.  198. 

123.  Possession  of  chattels  continuing  in  tha 
yendor  after  sale,  is  only  prima  facie  eyidence  ol 
fraud,  and  may  be  explained.  Beats  "v.  Guernsey, 
8  Johns.  446,  452. 

124.  A  mortgage  of  personal  property,  in  New 
York,  is  fraudulent  as  against  the  creditors  of 
the  mortgagor,  where  there  is  not  an  immediate 
deliyery  followed  by  an  actual  and  continued 
change  of  possession ;  although  the  mortgage  is 
made  in  good  faith,  and  without  any  intent  to 
defraud,  unless  the  continued  possession  in  the 
mortgagor  is  satisfactorily  explained.  Doane  y. 
Eddy,  16  Wend.  523.  It  is  not  a  satisfactory 
explanation  of  the  mortgagor's  possession,  that 
he  was  a  trayelline  or  missionary  preacher  of  the 
gospel,  and  that  the  use  of  the  mortgaged  prop- 
erty, which  was  a  horse,  was  necessary  to  enable 
him  to  pursue  his  yocation ;  and  upon  such  eyi- 
denoe,  the  court  nonsuited  the  plaintiff,  and 
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would  not  flubmit  the  question  of  ihiudulent 
intent  to  the  jury.  Doane  ▼.  Eddy^  16  Wend. 
523.  In  New  York,  the  diBtinction  which  pre- 
viously  existed  in  this  respect  between  an  abso- 
lute sale  and  a  mortgage  of  goods»  is  abolished 
by  the  revised  statutes,   ib, 

125.  The  bare  fact  that  a  grantor  remains  in 
possession  of  lands  conveyed  by  him,  is  not 
enough,  uncorroborated  by  other  circumstances, 
ti>  subject  the  transaction  to  the  imputation  of 
fraud.     Every  v.  Edgertan,  7  Wend.  259. 

126.  Possession  by  a  vendor,  after  a  bill  of  sale 
absolute  in  its  terms,  or  by  a  mortgagor  after  for- 
feiture, is  only  prima  facie  evidence  of  fraud ; 
and  the  possession  may  be  explained,  so  as  to 
render  the  conveyance  valid.  Hall  v.  Tuttle^  8 
Wend.  375.  As  where  it  was  agreed,  that  A 
should  be  B  s  surety,  in  the  purchase  of  a  sloop, 
the  sloop  to  be  the  property  of  A,  and  under  his 
control,  until  B  should  pay  the  purchase  money ; 
and  B  took  a  bill  of  sale  of  the  sloop  in  his  own 
name,  and  assigned  it  to  A,  retaining  possession, 
however,  according  to  the  agreement ;  it  was  held, 
that  the  continuance  of  possession  by  B,  after  the 
assignment,  was  sufficiently  explained,   ib. 

127.  A  conveyance  of  chattels,  unaccompanied 
by  possession,  is  void,  in  New  Jersey.  Chumar 
Y.  Wood,  1  Halst.  155. 

128.  An  agreement  by  the  plaintiff  in  execu- 
tion with  the  defendant  to  suffer  the  goods  levied 
on  to  remain  in  possession  of  the  latter  for  a  spe- 
cific time,  in  consideration  that  the  defendant 
would  pay  to  the  plaintiff  a  rent  therefor  equiv- 
alent to  their  being  kept  in  good  order  and  of  the 
same  value  as  before  the  levy,  is  not  a  fraud 
upon  a  subsequent  execution  creditor,  and  will 
not  postpone  the  prior  execution.  Sterling  v. 
Van  CUve,  7  Halst.  285. 

129.  As  to  how  far  possession  by  a  mortgagor 
or  vendor,  afler  mortgage  or  sale,  is  evidence  of 
fraud,  in  Pennsylvania,  see  Young  v.  JfClure, 
2  WatU  Ser.  147.  Dawes  v.  Cope,  4  Binn.  258. 
Babb  V.  Clenson,  10  S.  &  R.  419.  Shaw  v.  Levy, 
17  ib.  99.  Hower  v.  Geesman,  ib.  251.  Streefer 
V.  Eekhart,  2  Whart.  302.  Hoofsmith  v.  Cope,  6 
Whart.  53.  Levy  v.  WaUU,  4  Dall.  167.  Waters 
V.  JifCleUam,  ib.  208.  Chancellor  v.  PhUips,  ib. 
213.  Myers  v.  Harvey,  2  Penn.  R.  478.  Clow 
V.  Woods,  4  S.  d&  R.  275.  Welsh  v.  Hayden,  1 
Penn.  R.  57  S.  P.    8  S.  &  R.  510. 

130.  The  acknowledgment  and  recording  of  a 
bill  of  sale,  according  to  the  Maryland  act  of 
assembly,  where  the  vendor  remains  in  posses- 
sion, is  not  conclusive  to  show  absence  of  fraud, 
and  fraud  may  be  inferred  from  other  circum- 
stances than  the  vendor's  continuing  in  posses- 
sion.    GarreU  v.  Hughlett,  1  Har.  &  J.  3. 

131.  A  executed  a  bill  of  slaves  to  B,  to  secure 
the  payment  of  a  bona  fide  debt ;  A  and  B  being 
both,  at  that  time,  residents  of  W.  county,  in 
the  District  of  Columbia.  The  bill  of  sale  was 
duly  executed,  &c.,  agreeably  to  the  laws  of  the 
district.  A  afterwards  removed  into  Maryland, 
brining  with  him  the  slaves,  which  had  remained 
in  his  possession,  and  over  which  he  had  exer- 
cised acts  of  ownership,  paying  the  county  as- 
sessment thereon,  and  selling  some  of  them.  A, 
both  before  and  afler  his  bill  of  sale  to  B,  was 
indebted  to  C,  of  the  said  county  and  district, 
who  recovered  judgment  against  A,  in  A.  county, 
in  Maryland,  to  which  A  had  removed  with  said 
slaves.  A  fi.  fa.  issued  upon  this  judgment,  and 
the  said  slaves  were  taken  and  sold  by  the  sher- 
iff, against  whom  B  brought  trespass.  Held, 
that  B  could  recover,  there  Being  no  proof  to  im- 
peach the  Talidity  of  the  bill  of  sale,  or  contam- 


inate the  transaction  with  frauds  nor  that  tlie 
property  transferred  was  more  than  sufficient  to 
pay  the  debt  secured.  Bruce  v.  Smkh,  3  Har.  dk 
J.  499.  The  retaining  possession  by  the  grantor 
of  the  property  included  in  a  bill  of  sale  duly 
executed,  acknowledged,  and  recorded,  is  sanc- 
tioned by  the  Maryland  act  of  1729,  c.  8.  ib. 

1.32.  In  Maryland,  if  a  bill  of  sale  is  executed 
bona  fide,  the  possession  of  the  property  by  the 
vendor  will  not,  of  itself,  under  the  act  of  1729, 
c.  8,  render  it  fraudulent  and  void.  Hambleton 
V.  Hayward,  4  Har.  &  J.  443. 

133.  In  Virginia,  an  absolute  bill  of  sale  of 
personal  property,  with  possession  continuing  in 
the  vendor,  is  fraudulent  pet  se,  as  to  creditors, 
without  other  evidence  of  fraud,  or  being  con- 
nected with  other  circumstances.  Alexander  v. 
Deneale',  2  Munf.  341.  Robertson  v.  EweU, 
3  ib.  1.  Land  v.  Jeffries,  5  Rand.  211.  Clay* 
tor  V.  Anthony,  6.  ib.  285.  Sydnor  v.  Gee,  4 
Leigh.  535. 

134.  It  is  no  evidence  of  fraud,  which  will 
avail  a  subsequent  purchaser,  that  one  wha  has 
conveyed  property  to  a  trustee,  for  the  benefit  of 
his  wife  and  children,  remains  in  possession  of 
the  property.  Hudnal  v.  TeasdaU,  1  M'Cord, 
227. 

135.  A  vendor's  retaining  possession,  after  an 
absolute  and  unconditional  sale  of  chattels,  is 
only  prima  facie  evidence  of  fraud.  Terry  y. 
BeUher,  1  Bailey,  568. 

136.  The  pendency  of  suits  against  the  vendor 
at  the  time  of  a  sale,  and  the  retention  of  the 
thing  sold  by  him,  are  almost  conclusive  eyi- 
dence  of  fraud.  Smith  v.  Henry,  2  Bailey,  118. 
Se«  Keniudy  v.  Ross,  4  Const.  R.  8.  C.  125. 
Hudnal  v.  Wilder,  4  M'Cord,  294.  Anderson  y. 
FuUer,  1  M'Mullan,  27. 

137.  As  to  retaining  possession,  in  Georgia, 
see  Rowland  v.  Dews,  Charlt.  386.  Foster  y. 
Wallace,  2  ib.  231. 

138.  As  to  retaining  possession  in  Tennessee 
and  Kentucky,  see  Ragan  v.  Kavudy,  1  Tenn. 
R.  91.  Callen  v.  Thompson,  3  Terg.  475.  Manley 
V.  Killough,  7  Terg.  440.  MitcheU  y.  Real,  8  ib.  1 42. 
Baylor  v.  Smithers,  1  Litt.  112.  Goldsbury  y. 
May,  ib.  256.  Handley  v.  Webb,  3  J.  J.  Marsh. 
643.  Walsh  v.  Medley,  1  Dana,  269.  Brummel 
v.  Stockton,  3  Dana,  134.  LaughUn  v.  Ferguson, 
6  ib.  117.  C.  Dana,  120,  5  Litt.  243.  1  J.  J. 
Marsh.  282.    3ib.453.    3  Dana,  204. 

139.  As  to  retaining  possession,  in  Indiana, 
see  Watson  y.  Williams,  4  Blackf.  26.  Case  y. 
Winshop,  ib.  475. 

140.  As  to  retaining  possession  in  North 
Carolina,  see  Vick  v.  Kegs,  2  Hay  w.  126.  Folk- 
ner  v.  Perkiiis,  ib.  224.  Smith  v.  Jfid,  1  Hawks. 
341.  TroUer  y.  Howard,  ib.  320.  Howell  y. 
EUiott,  1  Badg.  &  Dev.  76. 

141.  As  to  retaining  possession,  in  Illinois, 
see  TTufmton  v.  Davenport,  1  Scam.  296. 

(c.)   Assignment  for  Benefit  of  Creditors. 

142.  An  assignment  of  goods  was  made  by 
deed  poll,  preferring  certain  creditors,  and  pro- 
viding for  the  payment  of  the  others  pro  rata^ 
and  Sie  goods  were  delivered  to  the  assignee, 
who  was  also  a  creditor.  Before  the  assignee  or 
any  of  the  creditors  had  expressed  their  assent  in 
writing,  as  required  by  the  instrument,  the  as- 
signee was  summoned  as  trustee,  and  it  was 
held,  that  he  was  chargeable  for  the  full  amount 
of  property  received,  ^retosr  v.  Pitkin^  11  Pick. 
298. 

143.  A  debtor  assigned  all  his  property  in 
trust  for  the  payment  of  certain  creditors  partiet 


FRAUDS. 


455 


to  the  mitnunent,  it  being  stipulated  that  he 
should  remain  in  possession  and  use  the  prop- 
erty in  basiness,  till  the  assignees  should  think 
fit  to  take  possession;  and  that  all  property 
subsequently  acquired  should  be  applied  by  the 
assignees  to  the  discharge  of  subsequently 
contracted  debta.  The  assignees  having  taken 
possession,  and  the  claims  of  the  creditors  ex- 
ceeding the  amount  of  the  property,  it  was  held, 
that  the  assignees  could  not  be  held  bv  trustee 
process.    Foster  t.  Saeo  Manuf,  Co,  12  rick.  451. 

144.  A  general  assignment,  in  favor  of  credit- 
ors who  shall  become  parties  to  the  instrument, 
is  invalid,  as  against  a  dissenting  creditor,  as  to 
the  surplus  not  wanted  to  satisfy  the  claims  of 
those  who  have  become  parties.  Borden  v.  Sum' 
IMF,  4  Pick.  265.  Russell  v.  Woodward^  10  Pick. 
408.  Nor  can  such  assent  be  presumed,  even  in 
an  assignment  made  without  preference,  though 
it  be  not  intended  that  the  creditors  should  ^- 
come  parties  thereto,  or  should  stipulate  for  a 
release  of  their  claims.  RusseU  v.  Woodward^  10 
Pick.  406. 

145.  At  common  law,  a  debtor  may  prefer  any 
one  of  his  creditors  by  payment  of  his  debt,  or 
by  conveying  in  trust  so  much  of  his  property  as 
will  be  adequate  for  such  payment.  Widgery  v. 
Haskell,  5  Mass.  144.  Hatch  v.  Smith,  5  Mass. 
42.  Stevens  v.  Bell,  6  Mass.  339.  Thomas  v. 
Goodvnn,  12  Mass.  140.  JVeio  England  Ins.  Co. 
V.  Chandler,  16  Mass.  275.  Jfostrand  v.  Atwood, 
19  Pick.  281.  And  property  may  be  so  con- 
veyed to  indemnify  a  surety.  Stexens  v.  BeU,  6 
Mass.  339.  But  such  payment  or  conveyance 
will  be  void  as  against  other  creditors,  unless 
assented  to  and  accepted  by  the  creditor  pre- 
ferred. Widgery  v.  Haskell,  5  Mass.  144.  In- 
graham  V.  Geyer,  13  Mass.  146.  Q^iney  v.  Hall, 
1  Pick.  357.  Marston  v.  Cobum,  17  Mass.  454, 
457.  Russell  v.  Woodward,  10  Pick.  408.  Brewer 
V.  Pitkin,  11  Pick.  298.  And  the  conveyance 
must  be  shown  by  the  grantee  to  be  bona  jide, 
and  for  good  consideration.  Widgery  v.  Haskell, 
5  Mass.  144.    Russdl  v.  Woodward,  10  Pick.  408. 

146.  A  debtor  assigned  real  and  personal 
estate  and  choses  in  action  for  the  payment 
of  debts,  and,  after  the  assignment  had  been 
assented  to  by  creditors  whose  demands  ex- 
ceeded the  value  of  said  real  and  personal  estate, 
but  were  less  than  the  whole  property  assigned, 
a  creditor  attached,  by  trustee  process,  a  debt 
due  to  the  assignor,  and  included  in  the  assign- 
ment. Held,  mat  the  attachment  was  valid  as 
against  crediitors  subsequently  executing  the 
assignment.     Bradford  v.  Tappan,  11  Pick.  76. 

147.  In  the  absence  of  any  statute  to  the  con- 
trary, a  debtor  may  lawfully  prefer  one  creditor 
to  another.  Wilkes  v.  Ferris,  5  Johns.  335. 
Pheaux  V.  Ingraham,  5  Johns.  412. 

148.  If  a  person,  in  contemplation  of  bank- 
ruptcy, voluntarily  pay  money  or  give  security 

o  a  creditor,  the  preference  is  fraudulent  and 
void.  Phanix  v.  Ingraham,  5  Johns.  412.  AUter, 
if  it  is  the  effect  of  measures  taken  by  the  cred- 
itor, ib. 

149.  An  assi(pment  for  the  benefit  of  all  the 
creditors,  providing  that  the  surplus,  if  any, 
after  the  pavment  of  all,  and  the  dividend  of  any 
creditors  wno  shall  not  become  parties  within  a 
certain  time,  shall  go  to  the  assignor,  is  not 
prima  fade  fraudulent  as  against  such  last-men- 
tioned creditors.    Andrews  v.  Ludlow,  5  Pick.  28. 

150.  A  general  assignment,  m  favor  of  credit- 
ors who  shall  become  parties  to  the  instrument, 
is  invalid,  as  against  a  dissenting  creditor,  as  to 
the  surplus  not  wanted  to  satisfy  the  claims  of 


those  who  have  become  parties.    Borden  v.  Sum- 
ner,  4  Pick.  265. 

(d. )    Who  can  take  AdvanJtage. 

151.  An  agreement  between  parties  to  defraud 
creditors,  though  void  as  to  creditors,  is  binding 
on  the  parties.  Sumner  v.  Murphy,  2  Hill.  S.  (f. 
488. 

152.  A  deed  made  to  defiraud  creditors  is  void 
against  such  creditors,  but  not  against  the  grantor 
and  his  children.  Reichart  v.  Castatur,  5  Binn. 
109. 

153.  A  conveyance,  void  as  to  creditors,  is 
nevertheless  good  against  the  party  himself,  and 
his  executors  and  administrators.  Osborne  v. 
Moss,  7  Johns.  161. 

154.  A  vendee  of  real  estate  cannot  object  to 
the  payment  of  a  note  given  for  the  purchase 
money,  merely  because  the,  gran  tor  had  made  the 
conveyance  to  defeat  his  creditors.  Such  a  con- 
veyance, though  liable  to  be  objected  to  by  the 
creditors,  is  not  absolutely  void  either  at  common 
law  or  by  statute :  it  is  valid  as  respects  the  par- 
ties themselves.  Findley  v.  Cooley,  1  Blackf. 
262. 

155.  A  fraudulent  sale,  though  void  as  to  cred- 
itors, is  binding  between  the  parties.  Hendricks 
V.  Mount,  2  South.  738.  A  mere  depository  of 
goods  fraudulently  conveyed,  cannot  take  advan- 
tage of  the  fraud,   ib. 

156.  An  allegation  of  firaud,  against  the  pur- 
chaser at  an  execution  sale,  wiU  not  be  heard 
from  a  stranger  to  the  execution.  Harry  v.  Gro- 
ham,  7  Dev.  &  Batt.  76. 

157.  None  but  creditors  or  purchasers  can 
take  advantage  of  a  fraudulent  deed  ;  but  a  sher- 
iff, in  attaching  the  property  of  a  debtor  in  the 
hands  of  one  to  whom  it  had  been  fraudulently 
conveyed,  is  the  lawfully  authorized  agentof  the 
creditors.     Stoanzey  v.  Hunt,  2  N.  &  M.  211. 

158.  A  conveyance  of  land,  between  the  ren- 
dering and  docketing  of  a  judgment  against  the 
vendor,  to  a  person  who  has  notice  of  the  judg- 
ment, and  with  intent  to  elude  the  judgment 
creditor,  is  void  as  against  such  creditor.  Jack- 
son V.  Terry,  13  Johns.  471.  Vide  Jackson  v. 
Myers,  18  Johns.  425. 

159.  Actual  fraud  in  the  conveyance  of  prop- 
erty may  be  shown  by  a  creditor,  although  his 
debt  accrued  subsequent  to  the  conveyance 
sought  to  be  avoided.  Wadsworth  v.  Havens,  3 
Wend.  411. 

160.  A  purchaser  for  a  valuable  consideration 
has  a  right  to  avoid  a  precedent  fraudulent  con- 
veyance, ib. 

161.  Where  a  fraudulent  conveyance  was 
made  to  a  third  person  for  the  benefit  of  the 
grantor's  children,  it  was  held,  that  the  grantee 
could  not  set  up  the  fraud  in  defence  or  an  ac- 
tion brought  by  such  children.  Fairbanks  v. 
Blaekineton,  9  Pick.  93. 

162.  A  fraudulent  conveyance,  made  by  the 
advice  and  at  the  request  of  a  creditor  of  the 
grantor,  is  not  valid  as  agunst  that  creditor. 
Waterhouse  v.  Benton,  5  Day,  136. 

163.  A  party,  to  avoid  a  levy  by  proof  of  fraud 
in  the  judgment,  must  have  a  legal  interest  in 
tile  lana  as  against  the  judgment  debtor :  a  claim 
under  a  previous  defective  levy  is  not  sufficient, 
and  qwtre  whether  a  merely  equitable  interest 
would  be  sufficient.  Cleaveland  v.  Doming,  2 
Verm.  534. 

164.  Fraudulent  eonveyances,  by  the  Vermont 
statutes,  are  void  as  to  those  whose  rights  were 
intended  to  be  thereby  avoided ;  not  as  to  th« 
other  party.    JMorfm  ▼.  Martin^  1  Verm*  95. 
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165.  A  voluntary  conveyance  made  without 
isonsideration,  and  for  the  purpose  of  defrauding 
creditors,  is  void  as  to  creditors  and  purchasers, 
but  is  valid  as  to  all  other  persons.  Burgett  v. 
Surffetty  I  Ham.  469. 

iSd.  To  avoid  a  deed  where  the  grantor  is  not 
in  possession,  under  the  statute  of  1807  against 
fraudulent  speculations,  it  is  essential  that  he  in 
possession  claim  the  whole  estate  adverse  to  the 
grantor,  or  under  a  title  wholly  adverse  to  him. 
Where  he  claims  an  estate  for  life,  under  the 
grantor,  such  possession  will  not  avoid  a  deed 
of  quitclaim  executed  by  the  grantor  during  the 
continuance  of  the  possession;  and  it  is  the 
same  whether  such  liie-estate  is  claimed  under 
an  actual  lease  or  a  conveyance  to  be  presumed. 
Selleck^Y.  Starr,  6  Verm.  194. 

167.  A  mortgage  of  land  was  foreclosed  in 
equity,  and  the  land  sold  under  a  decree,  and  pur- 
chased by  the  plaintiff.  In  an  action  of  trespass 
to  try  the  title  to  this  land,  it  was  held  incom- 
petent for  the  defendant,  who  claimed  title  from 
the  mortgagor,  to  show  that  the  mortgage  was 
fraudulent.     Griffin  v.  Wardlato,  Harper,  481. 

168.  If,  after  the  death  of  a  person  making  a 
fraudulent  conveyance,  his  creditor  take  out 
administration  on  his  estate,  he  cannot  take  the 
goods  of  his  intestate  in  the  hands  of  the  per- 
son to  whom  they  had  been  fraudulently  con- 
veyed; but  his  proper  course  is  to  proceed 
against  such  person  as  executor  de  son  tort. 
Osborne  v.  Moss,  7  Johns.  161. 

169.  Where  a  purchase  is  made  of  the  grantee 
of  an  alleged  fraudulent  deed,  during  the  pend- 
ency of  proceedings,  properly  instituted  for 
the  express  purpose  of  testing  the  validity  of 
such  deed,  and  the  deed  is  adjudged  fraudulent, 
such  purchase  becomes  a  nullity  against  the  title 
established  by  such  proceedings.  Jackson  v. 
Andrews,  7  Wend.  152. 

170.  The  creditor  cannot  take  goods  fraudu- 
lently conveyed,  without  suit ;  and  if  he  does, 
he  is  a  trespasser.  Osborne  v.  Moss,  7  Johns. 
161. 

171.  An  action  on  the  case  will  not  lie  for 
fraudulently  purchasing  goods  of  a  debtor,  and 
thereby  aidmg  him  to  abscond  ;  the  proper  rem- 
edy is  by  attachment  of  the  goods.  Lamb  v. 
Stone,  11  Pick.  527. 

172.  A  deed,  made  upon  payment  of  a  valua- 
ble and  adequate  consideration,  cannot  be  con- 
sidered as  made  to  defraud  creditors,  if  the 
change  of  property  is  bona  fide,  Wheaton  v. 
Sexton,  4  Wheat.  503. 

173.  The  owners  of  a  manufactory  agreed  with 
I  manufacturer  to  invest  a  certain  amount  of 
sroperty  in  business,  and  to  employ  him  for  a 
^ary,  he  agreeing  to  deposit  $300  in  their 
hands  to  indemnify  them  against  loss ;  the  con- 
tract to  be  determined  at  will,  and  so  much  of 
the  money  as  should  not  be  needed  to  indemnify 
them  to  be  returned  with  interest.  Held,  that 
the  contract  was  not,  per  se,  fraudulent  as 
against  creditors,  and  that  the  deposit  was  not 
liable  to  the  trustee  process  during  the  continu- 
ance of  the  contract  Faulkner  v.  Waters,  11 
Pick.  473. 

174.  A  deed  originally  fraudulent  as  to  cred- 
itors may  become  good  and  valid  -as  to  bona 
Hde  purchasers  for  a  valuable  consideration, 
without  notice  of  the  fraud.  Lee  v.  Mbe,  2 
Root,  359. 

175.  Where  a  debtor  assigns  property  to  two 
persons,  ^  to  hold  to  them  respectively  in  the 
proportions  which  the  debts  due  to  them  bear  to 
•acb  other,*'  though  the  assignment  be  fraudu- 


lent as  to  one  of  the  assignees,  it  is  not  thereby 
void  as  to  the  other,  who  is  innocent  of  the 
fraud.  Prince  v.  Shephard,  9  Pick.  176.  And 
where  the  debt  due  to  said  innocent  party,  as 
set  forth  in  the  assignment,  exceeded  the  amount 
found  to  be  due,  it  was  held,  that  this  might  be 
explained  so  as  to  rebut  the  presumption  of 
fraud,  ih. 

176.  Where  property  is  sold  for  valuable  con- 
sideration, but  to  defraud  creditors,  the  sale 
cannot  be  avoided,  unless  the  vendee  had 
knowledge  of  the  fraudulent  intent.  Kittredge 
V.  Sumner,  11  Pick.  50. 

177.  A  conveyance,  with  intent  to  defraud 
creditors,  cannot  be  avoided  by  them,  unless  the 
grantee  participated  in  such  fraudulent  intent. 
Harrison  v.  PhiiUps  Academy,  12  Mass.  456. 
Foster  v.  HaU,  12  Pick.  89.  Bridge  v.  EggU- 
ston,  14  Mass.  245. 

178.  A  bona  fide  purchase,  without  notice, 
from  a  fraudulent  grantee,  obtains  a  ffood  title 
against  the  creditors  of  the  original  fraudulent 
grantor.     Martin  v.  Cotoles,  1  Dev.  &  Batt.  29. 

179.  Although  a  mortgage  by  the  heir  is  such 
an  alienation  of  lands  descended,  that  they  can- 
not be  taken  in  execution  against  the  heir  on 
the  debt  of  the  ancestor,  the  facts,  that  the 
mortgagee  knew  at  the  time  when  he  took  the 
mortgage  that  the  land  had  belonged  to  the 
ancestor,  and  that  he  had  left  debts  unpaid, 
would  not  of  themselves  be  evidence  of  bad 
faith  in  the  mortgagee.  Den  v.  Jaques,  5  Halst 
259. 

180.  A  purchaser  for  a  valuable  consideration 
without  notice  has  a  good  title,  though  he  pur- 
chased of  one  who  had  obtained  a  conveyance 
by  fraud.    Jackson  v.  Henry,  10  Johns.  185. 

181.  If  a  fraud  had  existed  in  the  ori^nal 
subscription  of  the  stock  of  a  bank,  it  would  be 
very  difficult  to  maintain  that  such  a  fraud,  if 
privately  committed  between  the  original  sub- 
scribers and  the  commissioners,  could  be  sfet  up 
to  the  injury  of  subsequent  purchasers  of  the 
stock,  who,  in  ignorance  of  the  fraud,  became 
bona  fide  holders  of  stock.  Minor  v.  Mechanics 
Bank  of  Alexandria,  1  Pet.  46. 


HI.    StatuU  of  Frauds. 


(a.)    What  is  a  suffideni 
Memorandum. 


182.  A  signing  of  a  memorandum  of  a  bargain 
on  the  sale  of  goods,  by  the  vendors  alone,  is  a 
compliance  with  the  statute  of  frauds  in  New 
York.  And  the  word  sold,  at  the  commence- 
ment of  such  a  writing,  means,  contracted  to  sell. 
RusseU  V.  Mcoll,  3  Wend.  112. 

183.  If  a  person  affix  his  signature  and  seal 
to  the  back  of  a  lease,  it  is  not  an  assignment  of 
it.  And  if  it  be  agreed  between  him  and  the 
person  to  whom  it  is  intended  to  be  assignedt 
that  C.  should  write  an  assignment  over  the 
signature  and  seal,  which  he  does,  and  delivers 
the  deed  to  the  assignee,  the  assignment  is  a 
nullity.    Jackson  v.  Titus,  2  Johns.  430. 

184.  A  memorandum  of  a  contract  for  the 
purchase  of  rye  was  written,  by  the  broker  em- 
ployed to  make  the  purchase,  with  a  lead  pencil, 
in  his  book,  in  the  presence  of  the  vendor ;  the 
names  of  the  vendor  and  vendee,  and  the  terms 
of  the  purchase,  being  in  the  body  of  the  mem- 
orandum ;  but  it  was  not  subscribed  by  the  par* 
ties :  held,  sufficient  within  the  statute  ef  frauda. 
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VajtiM  ▼.  Clason^  13  Johnt.  102.  S  C.  14  Johns. 
484.  Tbe  authority  of  the  a^ent  need  not  be  in 
writing ;  nor  does  the  agent'g  neglect  to  give  a 
copy  of  the  memorandum  of  the  contract  to  the 
vendee  afleot  the  rights  of  the  vendor,  ib.  A 
broker  is  the  agent  of  both  parties,  ib, 

185.  Under  the  Vermont  statute  of  frauds, 
that  one  shall  not  be  charged  with  the  debt  of 
another,  unless  **  the  eantraet  or  agreement  be  in 
writing,"  it  is  not  necessary  that  the  eattsidero' 
<um  be  in  writing.  SnUth  v.  Ide^  3  Verm.  290. 
S.  C.  As  to  when  a  promise  is  to  be  considered 
as  collateral. 

186.  An  entry  made  by  the  vendor,  in  his 
memorandum  book,  of  the  name  of  the  purchas- 
er, and  of  the  terms  of  the  contract  of  sale, 
which  was  read  to  the  agent  of  the  vendee,  who 
made  the  purchase,  and  assented  to  b^  him  as 
correct,  is  not  sufficient,  it  not  being  signed  by 
the  party  to  be  charged,  or  by  his  agent.  Bailey 
V.  Ogdenj  3  Johns.  3^.  Whether  the  vendor 
is  bound  by  such  memorandum,  so  that  the 
vendee  could  enforce  the  contract  against  him, 
^iMr6*  ib. 

187.  A  sheriiF's  return  to  a  ^.  /a.,  which  re- 
ports a  sale  of  lands,  on  his  deed  to  the  purchas- 
er under  the  execution,  is  a  sufficient  mem- 
orandum in  writing  within  the  statute  of  frauds. 
It  is  not  necessary  that  the  return  should  be 
indorsed  on  the  writ,  or  the  deed  executed  at  the 
time  of  the  sale.  Hanson  t.  Barnes^  3  Gill  ^ 
Johns.  359. 

188.  An  assignment  of  a  lease  by  writing  not 
under  seal,  is  good.  HoHiday  v.  Marshall^  7 
Johns.  211. 

189.  Where  a  pew  in  a  church  was  sold  at 
auction,  and  the  onlv  memorandum  of  the  sale 
was  an  entry,  made  by  the  auctioneer  on  a  chart 
or  plan  of  the  ground  floor  of  the  church,  ex- 
hibited aft  the  sale,  of  the  name  of  the  purchaser 
and  of  the  sum  bid  by  him  ;  it  was  held,  that  the 
memorandum  was  not  sufficient  within  the  re- 
quirements of  the  New  York  statute ;  although, 
at  the  time  of  the  auction,  a  written  or  printed 
advertisement,  containing  the  conditions  of  sale, 
was  exhibited  and  read  to  the  purchasers.  Bop- 
titt  Church  r.  BigeUno^  16  Wend.  28. 

190.  An  auctioneer  is  an  ajrent  of  both  parties, 
and  an  entry  made  by  him  of  the  name  of  a  pur- 
chaser, and  of  the  sum  bid,  is  sufficient  within 
the  statute  of  fhiuds.  Baptist  Church  ▼.  Bigelow, 
16  Wend.  28. 

191.  An  agreement,  which  is  required  to  be 
m  writing  by  the  statute  of  fVauds,  must  be 
certain  in  itself,  or  capable  of  being  made  so  by 
reference  to  something  else,  whereby  the  terms 
can  be  ascertained  with  reasonable  precision. 
Meet  ▼.  Raddiff,  13  Johns.  297.  Dodge  v.  JLsan, 
ib.  508. 

192.  In  the  note  or  memorandum  required  by 
the  11th  section  of  the  statute  of  fiuuds,  the  con- 
sideration as  well  as  the  promise  must  be  ex- 
pressed in  writing.    Sears  ▼.  Brinks  3  Johns.  210. 

193.  The  form  of  the  memorandum  of  the  bar- 
gain is  not  material ;  but  it  must  state  the  con- 
tract with  reasonable  certainty,  so  that  the  sub- 
stance of  it  can  be  understood  firom  the  writing 
itself,  without  having  recourse  to  parol  proof. 
BttUey  V.  Ogden,  3  Johns.  399. 

(b.)    Promise  to  pay  the  Debt  of  another. 

194.  A  promise  to  pay  the  debt  of  another 
must  be  in  writing,  under  the  New  Jersey  statute 
of  frauds.  Rose  v.  Johnson^  1  Penn.  5.  Smith 
r.  TVwmsy,  ib.  98.  Ayres  ▼.  Herbert^  2  ib.  662. 
CoHom  ▼.  Mots,  1  Bailey,  14. 
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195..  The  promise  of  a  thi/d  party  to  pay  •  pre- 
existing debt,  without  any  new  consideration, 
must  be  in  writing.  Elder  v.  Warfield,  It  Har. 
&.  J.  391.  The  consideration  must  be  good,  a« 
well  as  distinctly  appear  in  writing.  Wyman  v. 
Qrayy  ib.  409.     Elliott  v.  Giese,  ib.  457. 

1Si6.  A  promise  without  consideration  to  pay 
the  debt  of  another  is  void  by  the  statute  of 
frauds,  unless  it  be  in  writing.     CasUm  ▼.  Moss^ 

1  Bailey,  14. 

197.  A  covenant  to  pay  the  debt  of  another  is 
not  within  the  statute  of  frauds ;  that  statute 
does  not  apply  to  contracts  under  seal.  Living' 
ston  ▼.  TrempoTy  4  Johns.  416. 

198.  Where  the  guaranty  or  promise  to  pay  the 
debts  of  another  is  made  at  the  same  time  with 
the  contract  to  which  it  is  collateral,  is  incorpo- 
rated into  it,  and  becomes  a  part  of  it,  the  whole 
is  one  contract ;  and  the  want  of  consideration, 
as  between  the  plaintiff  and  guarantor,  cannot  be 
alleged  in  defence  on  the  guaranty.  Leonard  ▼. 
Vr^r^rgh,  8  Johns.  29. 

199.  A  became  bound  for  the  delivery  of 
^ods  to  a  constable,  which  were  taken  by  him 
m  execution  against  B.  C  claimed  the  goods 
and  prevented  the  delivery,  and,  after  suit  com- 
menced against  A  by  the  constable,  or  ally, 
promised  A  to  indemnify  him  from  all  costs  and 
damages  in  consequence  of  not  delivering  the 
goods.  Held,  that  the  promise  of  C  was  not 
binding,  it  bein^  for  the  default  of  another; 
and  that,  a^mittmg  the  moral  obligation  of  C  to 
protect  and  save  B  harmless,  who  was  the  father 
of  C,  (which  is  denied,)  and  therefore  a  suffi- 
cient consideration,  vet  the  consideration  of  the 
promise,  being  past,  is  not  valid.  Jdxon  ▼.  Vem* 
hise,  2  South.  491. 

200.  A  promise  to  pay  a  debt  of  a  testator  by 
an  executor  who  has  given  a  bond  to  the  judge 
of  probate  to  pay  the  testator's  debts  and  lega- 
cies, is  not  within  the  statute  of  frauds,  for  tha 
bond  is  an  admission  of  assets.  Stebbins  v. 
Smith,  4  Pick.  96. 

201.  The  consideration  of  the  promise,  as  well 
as  the  promise  itself,  to  pay  the  debt  of  another, 
must  be  stated  in  writing.     Buckley' y,  Beardslee^ 

2  South.  570.    Ashcrofi  Vc  Clark,  ib.577.     Wade 
V.  Scudder,  ib.  681. 

202.  A  parol  agreement  to  pay  the  debt  of  a 
third  person  is  not  within  the  statute  of  frauds, 
if  the  promise  arises  fVom  some  new  considera- 
tion of  benefit  or  harm,  moving  between  the 
parties  to  the  agreement.  Meech  v.  Smith,  7 
Wend.  315. 

203.  An  agreement  to  pay  the  debt  of  another 
must  contain  the  consideration  for  the  promise, 
as  well  as  the  promise  itself,  to  be  within  the 
statute  of  frauds  of  New  York.  D*  Wolf  v.  Ra- 
baud,  1  Pet.  476. 

204.  A  fhctor,  being  sued  fbr  a  breach  of  war- 
ranty as  tb  the  quali^  of  goods  sold,  refused  to 
pay  over  to  his  principals  a  balance  of  the  pro- 
ceeds of  the  sale,  until  he  was  indemnified 
against  the  suit,  in  which  issue  had  been  joined. 
His  principals,  thereupon,  addressed  a  note  to 
third  persons,  stating  the  existence  of  the  suit, 
that  the  sale  was  on  their  acScount,  and  that  they 
wished  to  indemnify  the  ftetor,  and  requested 
them  to  pay  to  their  factor,  as  he  might  re- 
quire, all  such  sums  as  he  might  be  required 
to  pay  by  way  of  damages  and  costs,  and 
to  charge  them  to  the  principals.  The  persons 
to  whom  the  note  was  addressed,  indorsed  and 
signed  an  engagement  thereon,  as  follows :  '*  We 
will  promptiy  comply  with  the  request  of  Messrs. 

.  M.  A  Stfutf,  M  eofttftined  in  tbe  within  oV' 
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16G.  A  volanUrr  canrejuuee  mtde  wiUunit 
"caniidention,  iBil  for  the  parpow  of  defrsuding 
creditor!,  ii  void  ■«  to  creditor!  tad  pDrchi!er!, 
'-   '  'i  r>]id  u  to  tt\  other  penoDi.     BurgtO  t. 
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in  ponenion,  under  the  lUtute  oflSCfl  Bjunit 
fraudulent  ipeculationi,  it  ii  c!sentiaJ  thit  he  in 
po!>e!iioa  claim  the  whole  eitate  ndTerie  to  the 
grantor,  or  under  a  title  wholly  adverae  to  hiiD. 
Where  he  claimi  an  estate  for  life,  uader  the 
grantor,  luch  poueBaion  will  not  avoid  a  deed 
of  ijaitclaiin  executed  by  the  grantor  during  tlic 
continuance  of  the  pri!!eiBion ;  and  it  is  tlic 
!ame  whether  !Uch  life-eitiite  is  claimed  undpr 
an  actual  leaK  or  a  convejance  to  be  pri'sumed. 
Seiltck. ».  SWfT,  6  Verm.  194. 

167.  A  mortgage  of  land  waa  foreclosed  in 
equity,  and  the  land  sold  under  a  decree?,  and  pur- 
chaaed  by  the  plaintiff.  In  an  action  of  trcipas* 
to  try  the  title  to  this  land,  it  waa  heM  incom- 
petent for  the  defendant,  who  claimed  tiU<;  froni 
the  mortgagor,  lo  ahow  that  the  morlg.^nre  wu 
fraudulent.      Griffin  t.  tPariUaie,  Harprr,  -lijl. 

1^.  If,  after  ^e  death  of  a  person  ni.iking  a 
fraudulent  conveyance,  hii  creditor  Ink<>  out 
administralion  on  hia  eitate,  he  cannot  laki-  llie 
good!  of  hi!  intestate  in  the  hand!  of  Uii'  pci- 
!on  to  whom  the;  had  been  fraudulenily  cun< 
veyed;    but    hia    proper   conne    i*   to    proceed 

r'nst  auch   person  aa  executor   dt   sun  tori, 
irns  T.  Most,  7  Johni.  161. 

169.  Where  a  purchaH  ia  made  of  the  grantee 
of  an  alleged  fraudulent  deed,  daring  tlir'  pend- 
ency of  proceeding!,  properly  inititulr'd  for 
the  GXpreu  purpoie  of  teating  the  ralidily  of 
■uch  deed,  and  the  deed  ii  adjudged  fraiiduk'nt, 
inch  purchaae  become!  a  nullity  against  llit?  title 
eitablished  by  Buch  proceedingi.  JacLsua  v. 
Andrtai,  7  Wend.  152. 

170.  The  creditor  cannot  take  goods  Tnudu- 
lently  conveyed,  without  suit;  and  if  he  doDs, 
he  is  a  treapauer.  OtAoms  t.  JHoai,  7  Jnhns 
161. 

171.  An  action  on  the  caae  will  not  he  for 
fHudulentlf  purcbaatnff  gooda  of  a  deblur,  nod 
thereby  aiding  bim  to  abscond  ;  tiie  proper  rt'iii- 
«d/  i!  by  attachment  of  the  gooda.  Lamb  v. 
StOTU,  II  Pick.  637. 

172.  A  deed,  made  upon  payment  of  a  valua- 
ble and  adequate  consideration,  cannot  i"-  con- 
sidered as  made  to  defraud  creditors,  if  the 
change  ofproperty  is  bona  JUU.  Whcaloa  v. 
SaUav,  4  Wheat.  503. 

173.  The  owners  of  a  manufactory  agi 
I  manufkoturer  to  in~~  ' 
aroperty  in  busine!!,  and  to  employ  hii 
Mlary,   he   agreeing  to  deposit   " 
hands  to  indemnify  them  agai 
tract  to  be  determined  at  will,  ana  so  nmcri  i>l 
the  money  aa  should  not  be  needed  to  Indiiiinilj 


liain  tmount  of 
iploy  him  Hir  a 
t  taaO    in    their 


real.      IM< 

the  contract  waa  not,  per  »,  fraudulci 
against  creditor!,  and  that  the  deposit  \vi 
e  proceaa  during  the  c 


lent  at  to  one  of  the  aaugnsea,  it  i«  not  thereby 
void  aa  to  the  other,  who  in  innocent  of  th* 
fraud.  Prnua  t.  Slu^hard,  9  Pick.  176.  And 
where  the  debt  due  lo  aaid  ianocent  party,  as 
set  forth  in  the  assignment,  exceeded  the  amoonl 
found  to  be  due,  it  waa  held,  that  this  might  be 
explained  so  a!   to  rebut  the  presumption  of 

176.  Where  properly  ia  sold  for  valuable  coo- 
■ideration,   but   to  defraud   creditora,   the  aile 
cannot    be    avoided,    unleaa    the    vendee   bad     . 
knowledge  of  the  fraudulent  intent-     KittreJgt 
V.  Sumner,  II  Pick,  f.O. 

177    A    conveyance,   with    intent    to   defraud 
creditor!,  cannot  be  avoided  by  them,  unleia  lbs   _ 
praolee  parlicipalcd   in   such  fraudulent  inleat. 
HarruoH    V.    FMUpt   Academy,    12    Mass.  4%,_ 
FoUcr  V.   Hail.  12  Pick.   83.     Bridgi  v .  EgtUt   " 
3ton,  14  Mu!.  245.  v;  ."^ 

176.  A   botw  Jide    purchaae 

against  the   creditor*  of  the    original  ^udol 
grantor.     Marlin  v.  Coielcs,  1  Dev.  &  BalL  ' 

17!l.  Although  a  mortgngc   bjlheheirisi 
an  alienation  of  lands  descended,  that  theji 
not  be   lakto  in  execution   against  the  "   ' 
the    debt  of   the   ancealur,    the    facta,   r 
iiiorlgagee  knew  at   the    lime  when  he 
mortgage    that   the    land    had    belonged 
aDcestor,    and    that    he    had   lefl   debts 
would   not  of  themselve!    be    evidence    _ 
failli  in  the  mortgagee.      Dm  v.  Jagua,  S; 


by  fraud, 
lai.   If 


rchaser  for  a  valuable 

c-.e  has   a  good  title,  tboagh 

e  who  bad     "   '      ' 


Jackso 


'.  Hen 


.ud    had 
subacription  of  the  stock  of  a  bank,  it 
very  dilEcutt  lo   niainlsin    that  !uch  a] 
privately  committed   betweeu    the 
Bcrlbere  and  the  com  mi  sai  oner!,  conli 
lo   the    injury  of  subsequent  pntchai 
stock,  who,  in  ignorance  of  the  ftai 
bona  JiJe  holders  of  stock.     Mmot  T,, 
Bank  of  .tUiandria,  1  Pet,  46. 


182.  A. 


igning 


Mtm, 
of  a 


e  of  Frawlti' 
I   nigieient  Sigmitf'- 


;OodB,  by  llli 
compliance   with   the   nUiUn 
York.     And   the  word  s.>U 
menl  of  anch  a  writing,  uirniis.coi 
Rutsdl  V.  JfirotI,  3  Wend,  1 12. 


183.  If  a 

person  aRii  his  signalni 

to  the  back 

of  a  lease,  it  ii  not  an  aaa) 

it.     And  if 

it  be  agreed  between  h 

person  to  whom  it  is  intended  U»b 

thai   C.  ahr> 

write  an   sasiniw 

signatuW 

cal,  which  he  I^- 

tbedejtf 

^•:T^:^m 

null^M 

175.  Where  a  debtor  assigns  properti 
lersoDs,  "to  hold  to  them  leipectivclC 
proportions  which  the  debt!  due  to  thcii'i 
^■d)  other,"  though  the  asugnment  be 


-  '•'.>  k.'^- 

•*--t     the 

-•--.>.'<r 

*-*orni- 

-Cr--'** 

*        ^\ect. 

<^"^«t<>f 

*^          on   a 

■'.'  ^"-Z 

-JHoor* 

3^'? 

■»■»»,«»  ^^,  take 

^■»  -      mi- 

"-^^*S^-of 

,r*w-«^,^^    being 

e*its  upon 

statute  of 
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der  ;"«ftnd  upon  the  receipt  of  such  engagement, 
t)ie  factor  paid  over  to  hia  principals  the  balance. 
Held,  that  the  promise  of  such  third  persons  was 
valid  within  the  statute  of  frauds;  that  tiiere 
was  a  good  and  sufficient  consideration  for  their 
promise ;  and  that  it  sufficiently  appeared  upon 
the  face  of  the  instrument.  Rogers  ▼.  Kneeland, 
10  Wend.  218.  S.  C.  13,  ib.  114.  Held,  also, 
that  the  letter  of  the  principals,  and  the  guaranty, 
must -be  taken  together,  as  constituting  the  whole 
of  the  agreement,  ib. 

205.  Where  a  landlord  distrained  the  goods  of 
his  tenant  for  rent  in  arrear,  and  A  signed  an 
agreement  on  the  back  of  the  inventory,  by 
which  he  promised  to  deliver  all  the  goods  con- 
tained in  the  inventory  of  the  landlord,  in  six 
days  after  demand,  or  pay  him  $450,  being  the 
amount  of  the  rent  due ;  held,  mat  this  was  an 
original  and  not  a  collateral  undertaking,  and 
that  aji  action  might  be  maintained  agamst  A 
for  a  breach  of  Uie  promise.  Slingerland  v. 
Morse,  7  Johns.  463. 

206.  Where  A,  in  consideration  that  B  would 
deliver  to  him  all  his  household  goods,  and  that 
C  would  discbarge  B  from  execution,  promised 
to  pay  C  the  amount  of  the  execution ;  this  was 
held  to  be  an  original  undertaking,  and  not  with- 
in the  statute  of  frauds.  Skeltan  v.  Brewster,  8 
Johns.  376. 

207.  A  sold  a  house  to  B,  at  the  request  of  C, 
and  on  his  promise  to  guaranty  the  payment  of  B's 
note,  and  B  gave  a  note  payable  to  A  or  bearer, 
which  C  indorsed  in  blank.  Held,  that  this  was 
an  original  undertaking  by  C,  as  surety,  who 
was  equally  responsible  as  if  he  had  signed  the 
note  with  d.  kelson  v.  Dubois,  13  Johns.  175. 
Held,  also,  that  the  holder  might  write,  over  C's 
name,  a  guaranty  or  promise  to  pay  the  note,  so 
as  to  take  it  out  of  the  statute  of  frauds,  ib, 

208.  If  A,  beinff  bound  to  indemnify  B,  in  a 
certain  suit  in  which  he  is  arrested,  request  C 
to  become  special  bail  for  B,  and  promise  to  in- 
demnify him,  this  is  an  original  undertaking  by 
him.     Harrison  v.  Sawtel,  10  Johns.  242. 

209.  If  A,  in  consideration  of  a  sale  of  lands 
to  him  by  B,  promise  C  to  be  accountable  to  him 
for  debts  due  him  from  B,  it  is  an  original  un- 
dertaking, and  not  within  the  statute.  Oold  v. 
PhiUips,  ib.  412. 

210.  A  inquired  of  B  the  terma  on  which  he 
would  let  C  have  newspapers  to  sell ;  and,  on 
being  told  the  terms,  said,  *'  If  C  calls  for  the  pa- 
pers, I  will  be  responsible  for  the  papers  he  shall 
take."  Held,  that  this  was  an  original  and  ab- 
solute contract  on  the  part  of  A,  and  not  within 
the  statute  of  frauds.  Chase  v.  Day,  17  Johns. 
114.    Vide  Olmstead  v.  GreeiUy,  18  ib.  12. 

211.  Where  A  had  contracted  to  build  a  house 
for  B,  to  be  paid  for  when  finished,  and  had  re- 
fused to  perform  the  contract  because  B,  before 
the  work  was  done,  had  absconded,  but  was  in- 
duced to  finish  the  building  upon  the  statement 
of  C  that  he  had  bought  Uie  interest  of  B,  and 
would  pay  A ;  it  was  neld,  that  the  promise  of 
C  was  an  original  undertaking,  and  not  within 
the  statute  of  frauds.  King  v.  Despard,  5  Wend. 
277. 

212.  An  undertaking  by  parol,  by  which  a 
third  person  obtains  credit,  is  collateral  with- 
in the  statute  of  frauds  and  perjuries,  and  not 
binding.    Everett  v.  Morrison^  Breese,  49. 

213.  Where  A  applied  to  B  for  goods  on  credit, 
and  B  refiised  to  let  him  have  mam.  without  se- 
curity, on  which  A  drew  a  promissory  note  for 
the  amount,  under  which  C  wrote,  **  I  guarantee 
the  above,*'  and  the  goods  were  then  delivered j 


held,  that  this  was  a  collateral  undertaking  of 
C  ;  but  that,  as  the  transaction  was  one  and  en- 
tire, the  consideration  passing  between  A  and 
B  was  sufficient  to  support  as  well  the  promise 
of  C  as  that  of  A,  and  no  distinct  coniiideration 
passing  between  B  and  C  was  necessarv.  Leon- 
ard V.  Vredenburgh,  8  Johns.  29.  The  words 
value  received,  in  the  note,  were  sufficient  evi- 
dence of  a  consideration  on  the  face  of  the  wri- 
ting ;  but  if  any  doubt  existed,  parol  evidence  was 
admissible  to  show  the  consideration,  or  that  it 
was  one  original  and  entire  transaction,  ih, 

214.  The  promise,  '*  if  B  employs  you  I  will 
see  you  paid,"  is  collateral,  and  must  be  in 
writing  within  the  statute  of  frauds.  Skinner 
V.  Conant,  2  Verm.  453. 

215.  A  urged  the  completion  of  a  job  of  work 
previously  undertaken  for  another  person,  prom- 
ising to  be  responsible  for  the  pay.  Held,  that 
the  promise  was  collateral,  and,  not  being  in 
writing,  could  not  be  enforced.  Larson  v.  Wy- 
man,  14  Wend.  246. 

216.  B,  by  a  written  agreement,  promised  to 
deliver  to  A  a  certain  quantity  of  goods,  and 
also  to  pay  the  costs  on  an  execution  issued  by 
A  against  B,  which  B  was  to  have  returned 
nulla  bona  ;  and  F,  at  the  bottom  thereof,  signed 
a  written  guaranty,  as  follows :  "  I  guarantee  the 
performance  of  the  above  agreement."  Held, 
that  the  guaranty  of  F.  was  an  original  col- 
lateral agreement,  and  not  a  promise  to  pay  a 
previously  subsisting  debt  of  B.  Bailey  v.  Free- 
man,  11  Johns.  221.  Held,  also,  that  the  agree- 
ment and  the  guaranty  formed  an  entire  con- 
tract, including  the  consideration  stated  in  the 
agreement  to  which  the  guaranty  referred ;  and 
that  if  no  consideration  had  been  expressed  in 
the  principal  agreement,  it  might  be  shown  by 
parol.  ib» 

217.  A  gave  a  promissory  note  to  B,  and  C 
told  B  that  he  had  taken  an  assignment  of  A*s 
property,  and  meant  to  pay  his  debts,  and  would 
pay  the  debt  to  him  from  A.  -  Held,  that  the 
promise  of  C  must  be  in  writing.  Jackson  v- 
Rayner,  12  Johns.  291. 

218.  A  promises  B  not  to  require  frt>m  him 
the  payment  of  a  certain  note  ;  in  consideration  oi 
which,  B  promises  to  indemnify  A  from  one  third 
of  all  loss  in  consequence  of  his  indorsement  of 
certain  notes.  Held,  that  this  was  not  within 
the  statute.    Myers  v.  Morse,  15  Johns.  42^. 

219.  A  promW,  in  writing,  to  stand  security 
for  another  in  a  note  of  $m),  not  otherwise  de- 
scribed in  the  writing,  and  it  not  appearing  there- 
in to  whom  the  promise  was  made,  is  wiUiin  tho 
statute.     Hoffman  v.  Lareu,  2  Penn.  685. 

220.  Where  A,  a  partner  of  B,  gives  a  note  in 
the  name  of  the  partners,  but  not  for  a  partner- 
ship transaction,  a  subsequent  verbal  promise  by 
B,  to  pay  the  note,  is  void  under  the  statute  ol 
frauds.     Wagnor  v.  Clay.    1  A.  K.  Marsh.  257. 

221.  If  credit  is  given  to  P.  for  meat,  drink, 
&c.,  of  C,  at  the  request  and  procurement  of  P., 
the  statute  of  frauds  and  perjuries  does  not  ap- 
ply to  the  demand  against  P.  Porter  v.  Lamg" 
horn,  2  Bibb,  63. 

222.  A  written  memorandum,  that  the  plain- 
tiff will  allow  the  defendant  credit  for  a  certain 
debt  due  the  defendant  from  a  third  person,  is 
not  within  the  statute  of  frauds,  and  it  is  not 
necessary  that  the  consideration  should  be  ex- 
pressed. It  is  not  a  promise  to  pay,  but  an 
acknowledgment  of  a  preexisting  debt.  H 
V.  Morris,  3  Ham.  56. 

223.  Where  a  promise  is  made  by  a  tradeam 
that  he  would  see  the  bills  of  a  third  penon  p«id. 
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ind  requests  them  to  be  ehargfed  to  him,  and 
they  are  so  charged,  it  is  held  to  be  a  promise 
to  answer  for  the  debt  of  a  third  person,  not 
within  the  statute  of  frauds,  and  that  it  need  not 
be  in  writin^r.     Graham  ▼.  0*JV«a,  2  Hall,  474. 

224.  A,  m  consideration  of  ifSS,  verbally 
a^eed  to  indemnify  B,  who  had  made  a  cer- 
tun  subscription,  against  any  claim  arising 
from  such  subscription.  B  having  been  sued 
on  his  subscription,  and  judgment  recovered 
against  him,  brought  An  action  against  A  to 
recover  the  amount  of  such  judgment.  Hcld,_ 
that  this  was  a  valid  agreement  within  the' 
statute  of  frauds.  Conkey  v.  Hopkins,  17  Johns. 
113. 

225.  If  A,  being  indebted  to  B,  gives  him  an 
order  on  C  for  certain  goods,  and  C,  having 
the  goods  in  his  possession,  and  also  having  a 
claim  against  A,  agrees  by  parol  with  B,  that  he 
will  dispose  of  the  goods  and  apply  the  proceeds 
to  the  payment  of  their  respective  claims  ;  this 
is  not  a  promise  within  the  statute  of  frauds. 
Oark  V.  Hall,  6  Halst.  78. 

226.  A  promise,  on  the  delivery  of  goods  to 
see  a  debt  paid,  is  binding,  although  not  reduced 
to  writing,  and  though  the  promisee  has  no  lien 
on  what  was  the  origin  of  the  debt.  Gardiner  v. 
Hopkins,  5  Wend.  23. 

227.  A  promise  to  indemnify  another  for  be- 
coming a  guaranty  for  a  third,  is  not  within  the 
statute  of  frauds ;  such  promise  need  not  be  in 
writing,  and  the  assumption  of  the  responsibili- 
ty is  a  sufficient  consideration  for  the  promise. 
Ckamn  v.  Merrill,  4  ib.  657. 

228.  A  promise  by  one  person  to  pay  for  a 
dinner  furnished  for  others,  made  while  they  are 
in  the  act  of  eating  the  dinner,  is  not  binding 
without  a  note  in  writing,  the  dinner  not  having 
been  ori^nally  provided  at  the  request  and  on 
the  credit  of  the  person  making  the  promise. 
TUtston  V.  Jfetdeton,  6  Pick.  509.  A  forbearing 
to  collect  the  pay  for  the  dinner  from  the  per- 
sons who  are  eating  it,  though  it  might  be  a  good 
consideration  for  a  promise  to  pay  by  another 
person,  does  not  constitute  such  an  original 
contract  as  would  be  valid  without  a  note  in 
writing,  ib. 

229.  The  %tatute  of  frauds  has  not  altered  the 
form  of  declaring ;  therefore,  in  an  action  on  a 
promise  to  pay  the  debt  of  another,  it  need  not 
be  alleged  that  the  promise  was  in  writing ;  that  is 
a  matter  of  evidence  only  ;  and  if  the  contract 
is  within  the  statute,  it  will  be  intended  to  have 
been  in  writing.  EUing  v.  Vanderlyn,  4  Johns. 
237. 

230.  A  plea  that  the  plaintiff  agreed  to  accept 
the  promise  of  a  third  person  in  discharge  of  the 
defendant,  without  averring  that  it  was  in 
writing,  or  that  there  was  any  consideration 
therefor,  is  bad  on  demurrer.  Smith  v.  Cole- 
man, 1  Bibb,  488. 

(c.)     Sales  of  Land,  ^. 

231.  A  parol  agreement,  by  one  of  two  tenants 
of  a  salt-well  for  seven  years,  to  ^ive  up  his  in- 
terest, is  not  a  good  consideration  to  sustain 
assumpsit  for  the  price  promised  to  be  paid. 
M'Dowel  V.  Delap,  2  A.  K.  Marsh.  33. 

232.  Though  consideration  money  paid,  pos- 
flesbion  taken,  and  valuable  improvements  made, 
under  a  parol  agpreement  for  the  sale  of  lands,  on 
the  ground  of  part  performance,  may  in  equity 
take  a  case  out  of  the  statute,  vet  a  part  perform- 
ance of  a  parol  agreement  will  not  at  law  take 
it  out  of  the  statute.  Per  Kent,  C.  J.  Jackson 
▼.  Pitree,  2  Johns.  221. 


233.  A  parol  promise,  made  by  the  owner  of 
lands  to  a  person  who  had  entered  without  title, 
or  consent  of  the  owner,  and  made  improve- 
ments, to  sell  them  to  him,  is  void,  as  within  the 
statute.  Frear  v.  Hardenburgh,  5  Johns.  272. 
But  a  promise  to  pay  for  improvements  on  the 
land  IS  not  within  the  statute,  ib. 

234.  A  made  a  verbal  agreement  with  B,  that 
he  would  purchase  B^s  lands,  which  were  to  be 
sold  on  execution,  on  B's  account.  A  did  so 
purchase  them,  but,  for  the  purpose  of  turning 
the  purchase  to  his  advantage,  entered  into  an 
agreement  with  the  sheriff  to  retain  the  land 
for  their  mutual  benefit,  and  refused  to  relin- 
quish it  to  B,  who  had  made  an  arrangement 
with  the  judgment  creditor  for  the  payment  of 
the  debt.  B  brought  an  action  against  A  for  the 
violation  of  this  agreement.  Held,  that  it  was 
within  the  statute  of  frauds.  Lambomv  Watson, 
6  H or.  &  J.  252.  Vide  Lambom  v.  Moore,  ib. 
422. 

235.  Mere  payment  of  the  consideration 
money  does  not  take  a  parol  sale  of  lands  out 
of  the  Ohio  statute  of  frauds.     Sites  v.  Keller, 

6  Ham.  483.     Pollard  v.  Kinner,  ib.  528. 

236.  A  parol  contract,  to  transfer  a  certificate 
of  the  entry  of  a  tract  of  land,  is  not  within  the 
statute  of  frauds  of  Ohio.  Reed  v.  M*  Grew,  5 
Ham.  275. 

237.  No  title  passes  to  the  purchaser,  under 
a  sherifiTs  sale  of^  real  estate,  without  a  deed  or 
note  in  writing.    Jackson  v.  Catlin,  2  Johns.  248. 

238.  The  conveyance  of  a  trust  estate  to  the 
uses  for  which  it  was  originally  intended  is  not 
within  the  statute  of  frauds,  though  there  is  an 
adverse  possession  at  the  time  of  the  convey- 
ance.   Mitchell  V.  Sevens,  1  Aik.  16. 

239.  A  party  who  has  entered  upon  the  per- 
formance of  the  consideration  of  a  parol  con- 
tract for  lands,  cannot,  by  electing  to  treat  the 
contract  as  void,  recover  for  his  part  perform- 
ance ;  but  he  may,  if  the  other  party  so  elect. 
Shaw  V.  Shaw,  6  Verm.  69. 

240.  Part  performance  may  take  a  case  out  of 
the  statute ;  and  delivery  of  possession  on  a 
parol  lease  is  sufficient  for  that  purpose.  Moore 
V.  Beasley,  3  Ham.  294. 

241.  Possession,  eiven  upon  a  parol  lease  of 
lands,  and  part  performance  by  the  lessee,  take 
the  case  out  of  the  Ohio  statute  of  frauds.  fVU- 
her  VT  Paine,  1  Ham.  251. 

242.  A  conveyed  a  lot  to  B,  for  the  purpose  of 
qualifying  him  to  vote,  no  consideration  being 
paid.  An  action  of  tort  was  aflerwards  com- 
menced against  B;  and  during  its  pendency, 
about  four  years  after  A*s  conveyance,  B  recon- 
veyed  the  lot  to  A.  Judgment  was  aflerwards 
obtained  against  B,  and  the  lot  was  sold  under 
execution.  Held,  in  ejectment  by  the  purchaser, 
that  the  reconveyance  was  not  void  by  the  sta- 
tute of  frauds,  (in  New  York.)  Jackson  v.  Ham, 
15  Johns.  261. 

243.  A  promise  to  pay  for  improvements  upon 
land  is  not  within  the  New  York  statute  of 
frauds,  and  is  valid  without  writing.  Benedict 
V.  Bebee,  11  Johns.  145. 

244.  Possession  is  an  interest  in  land,  within 
the  meaning  of  the  statute.     Hotoard  v.  Easton, 

7  Johns.  205. 

245.  An  agreement  to  remove  a  fence,  and 
open  a  road  to  its  original  width,  is  not  an  agree- 
ment concerning  an  interest  in  lands.  Storms  v. 
Snyder,  10  Johns.  109. 

^6.  Sheriffs*  sales  of  real  estate  are  withia 
the  statute  of  frauds.    Ennis  v.  Waller^  3  Bla«kf 
1472. 
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(d.)  Sales  of  Goods  and  ChatUls. 

247.  An  assignment  of  goods,  at  sea,  and  their 
proceeds,  is  sumcient  to  pass  a  legal  title  to  the 
proceeds.     Hodges  v.  Harris,  6  Pick.  360. 

248.  A  contract  for  the  sale  of  wheat,  to  be 
delivered  at  a  subsequent  day,  is  within  the 
statute  of  frauds,  in  New  York,  where  no  part  of 
the  wheat  is  delivered  at  the  time,  no  earnest  is 
paid,  and  no  memorandum  of  the  bargain  made. 
The  mere  fact  of  the  article  sold  not  being  to  be 
delivered  immediately,  does  not  take  the  case  out 
of  the  statute.    Jackson  v.  Covert,  5  Wend.  139. 

249.  On  a  sale  of  four  cattle  no  earnest  money 
was  paid,  nor  any  memorandum  in  writing  made, 
and  the  cattle  were  to  remain  in  the  possession 
of  the  vendor,  at  the  risk  of  the  vendee,  until  he 
called  for  them.  The  vendee  afterwards  came 
and  took  awav  three  of  the  cattle,  the  remaining 
one  having  died.  Held,  a  sufficient  delivery, 
within  the  statute  of  frauds.  Vincent  v.  Germond, 
n  Johns.  283. 

250.  One  of  two  tenants  in  common  of  per- 
Bonal  propertv^  the  whole  being  in  his  ware- 
house, sold  his  share  of  the  same  to  his  co-ten- 
ant, to  avoid  attachment,  the  co-tenant  to  pay 
for  the  same  when  resold,  and  to  pay  storage. 
Held,  that  no  new  delivery  was  necessary  to 
complete  the  sale  as  against  creditors  of  the 
vendor.     Kittredge  v.  Sumner,  11  Pick.  50. 

251.  A  delivery  of  goods  by  the  vendor,  and 
an  acceptance  by  the  agent  of  the  vendee,  is 
sufficient  to  take  a  contract  out  of  the  operation 
of  the  statute  of  frauds,  where  there  is  no  earnest 
paid,  and  no  note  or  memorandum  in  writing. 
Outwater  v   Dodge,  6  Wend.  397. 

252.  Non-delivery  of  goods  at  the  time  of  sale, 
does  not  constitute  fraud  within  the  statute, 
though  it  is  a  sign  of  it.  Fuller  v.  Fuller,  4 
Verm.  129. 

253.  The  New  York  statute  of  frauds  applies 
to  executory  as  well  as  to  other  contracts ;  but 
it  must  distinctly  appear  that  the  value  of  the 
goods  sold  was  above  $25.  Crookshank  v.  Bur- 
tell,  18  Johns.  58. 

254.  A  bill  of  sale,  executed  to  secure  the 
vendee  from  his  liability  as  indorser  of  a  prom- 
issory note,  made  for  the  accommodation  of  the 
vendor,  is  not  fraudulent  and  void,  under  the 
statute  of  frauds  in  New  York,  as  against  an  ex- 
ecution subsequently  issued  by  a  judgment  cred- 
itor. WeUw  V.  Wayland,  17  Johns.  102.^  And  if 
the  vendee  allows  part  of  the  goods  comprised 
in  the  bill  of  sale  to  remain  in  the  possession  of 
the  grantor,  or  redeliver  them  to  nim,  though 
these  goods  might  be  subject  to  an  execution, 
yet  the  right  of  the  vendee,  as  to  the  residue,  is 
unimpaired,  and  they  cannot  be  taken  by  execu- 
tion, ib. 

255.  A  slave,  remaining  in  the  possession  of  a 
person  for  more  than  five  years,  without  any  evi- 
dence in  writing  of  a  reservation,  is  liable  to  be 
taken  for  his  debts ;  and  the  fact  that  the  possess- 
or acquired  the  propertv  in  trust  for  another 
does  not  take  it  out  of  the  statute.  Craig  v. 
Payne,  4  Bibb,  337. 

&6.  A,  having  married  the  daughter  of  B,  a 
widow,  went  to  reside  with  her,  m  her  house, 
and,  with  her  consent,  took  upon  himself  the 
entire  management  of  the  family.  Having  be- 
come insolvent,  he  broke  up  his  establishment, 
sold  his  carriage,  discharged  his  servants,  &c., 
and  resigned  Sie  care  or  the  family  to  B,  who 
afterwards  had  the  sole  management  of  it,  and 
defrayed  all  expenses.  The  furniture  of  A  con- 
tinued to  be  used  in  the  fan^il^  a9  before,  with 


the  exception  of  the  plate,  which  was  packed 
B  lent  A  notes,  at  his  request,  to  a  large  amount, 
payable  to  a  creditor  of  A,  A  covenanting  to  pay 
the  same  at  their  maturity  ;  in  consideration  of 
which,  A  executed  to  B  a  bill  of  sale  of  the  fur- 
niture and  plate,  the  value  of  which  was  much 
less  than  the  amount  of  the  notes.  There  was 
no  other  delivery  of  the  articles.  Held,  that  the 
possession  of  them  was  in  B  ;  and  that  there  was 
no  circumstance  which  rendered  the  transaction 
fraudulent  as  against  ^creditors,  but  that  the 
same  was  bona  fde,  and  for  a  fair  consideration. 
Ludloio  V.  Hurd,  19  Johns.  218. 

( e. )  Generally. 

257.  The  statute  applies  as  well  to  executory 
as  to  other  contracts.  Bennet  v.  Hull,  10  Johns. 
364. 

258.  The  statute  of  frauds  reaches  fraudulent 
executions  as  well  as  fraudulent  judgments. 
WUder  v.  Fondey,  4  Wend.  100.  S.  C.  6  Cow.  284. 

259.  A  parol  contract  for  the  sale  of  real  and 
personal  property,  which  is  entire,  and  founded 
upon  one  and  the  same  consideration,  is  void,  as 
well  in  respect  to  the  personal  as  the  real  prop- 
erty.    Thayer  v.  RocJc,  13  Wend.  53. 

260.  The  statute  of  frauds  does  not  illegalize 
the  performance  .of  a  contract  which  should  have 
been  in  writing  under  it ;  and  a  party  mav  defend 
under  such  contract  for  an  act  done  under  it,  or 
sue  for  compensation  for  services  performed  un- 
der it.     PhUhrook  v.  Belknap,  6  Verm.  383. 

261 .  A  promise  to  A,  not  to  pay  a  debt  due  to 
B  without  giving  A  notice,  so  that  he  may  se- 
cure his  demand  against  B  by  trusteeing  the 
promisor,  is  legal,  and  not  within  the  statute  of 
frauds.     Toume  v.  Graver,  9  Pick.  306. 

262.  Under  statute  of  1827,  providing  that  con- 
tracts on  account  of  the  state  prison  shall  be 
made  with  the  warden,  Slc,  such  contracts  need 
not  be  in  writing.    Austin  v.  Foster,  9  Pick.  341. 

263.  The  sale  of  bank  stock,  in  Maryland,  is 
within  the  statute  of  frauds  of  29  Charles  2,c.  3. 
Colvin  V.  Williams,  3  Har.  &  J.  38. 

264.  An  incorporeal  hereditament,  such  ma  a 
right  to  erect  mills  and  mill-dams,  can,  at  common 
law,  pass  only  by  deed ;  and,  were  it  otherwise, 
the  assignment  of  such  an  interest,  since  the 
statute  of  frauds,  must  be  in  writing.  Tkowtp^ 
son  V.  Gregory,  4  Johns.  81. 

265.  A  resulting  trust  is- not  within  the  New 
York  statute  of  frauds,  and  may  be  proved  by, 
parol.    Jackson  Y.  Matsdorf,  li  Johns.  91. 

266.  The  statute  of  frauds  has  no  application 
to  a  contract  which  has  been  performed  on  both 
sides.     Brovm  v.  Bellows,  4  Pick.  179. 

267.  A  contracted  to  make  a  wagon  for  B  by  a 
certain  day,  and  B  was  to  come  and  pay  for  it, 
in  lambs,  at  a  certain  price  per  head.  Held,  that 
this  was  a  contract  for  work  and  labor,  and  not 
within  the  New  York  statute  of  frauds.  Crook- 
shank  V.  Burrell,  18  Johns.  58. 

268.  To  brin^  an  agreement  within  the  statute 
of  New  York,  it  must  be  express  and  specific, 
and  not  to  be  performed  within  the  year.  Moors 
V.  Fox,  10  Johns.  244.  If  the  thing  promised  may 
be  performed  within  the  year,  it  is  not  within  the 
statute,  ib. 

269.  A  contract  to  deliver  wheat  at  a  future 
period,  which  wheat,  at  the  time  of  the  contract, 
is  unthreshed,  is  not  within  the  statute  of 
frauds.  Eichelberger  v.  JfCaulsy,  5  Har.  &  J. 
213. 

270.  A  contract  for  a  quantity  of  cheese,  to  be 
be  delivered  and  paid  for  thereafter,  was  held  a 
contract  within  the  statute  of  frauds,  and  not 
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binding,  unlesB  the  reqaisitions  of  the  Btatnte 
were  complied  with.  Jfewman  ▼.  Morris^  4  Har. 
&  M*Hen.  421. 

271.  A  contracted,  by  parol,  to  work  for  B,  for 
the  term  of  two  years,  for  which  he  waa  to 
receive  $100,  or  $50  a  year.  Held,  that  the 
contract  was  within  the  statute  of  frauds,  and, 
not  beinff  in  writing,  was  not  binding.  Drum- 
mond  Y.  BurreU,  13  Wend.  307. 

272.  A  parol  contract  of  seirice,  if  for  an  en- 
tire term  of  more  than  one  year,  is  Toid  by  the 
statute  of  frauds ;  and  this,  though  there  have 
been  part  performance.  And  qutere  whether  part 
performance,  in  general,  be  not  exclusiyelr  a 
ground  of  equilMe  jurisdiction.  Squire  r,  Wltip' 
pUf  I  Verm.  69. 

273.  Where  A  promised  B  to  pay  him  $2 
a  year  for  his  services  as  minister  in  a  cer< 
tain  church,  and  had  paid  for  several  years  half- 
yearly,  it  was  held,  that  the  promise  was  valid ; 
for  the  jury  might  infer  that  it  was  a  promise  to 
pay  half-yearly.     Moore  v.  Fox,  10  Johns.  244. 

274.  A  loan  of  slaves  is  within  the  statute  of 
firaudfl  and  perjuries.  Meaux  v.  CaLdwM^  2  Bibb, 
244. 

275.  A  parol  loan  of  slaves,  in  Virginia,  after- 
wards brought  to  Kentucky,  and  held  by  the 
person  to  whom  they  were  loaned  for  five  years, 
without  demand  made  and  prosecuted  by  due 
course  of  law,  was  held,  in  Kentucky,  to  be 
within  the  statute  of  Kentucky,  and  void  as  to 
the  creditors  of  the  person  holding  them.  With- 
ers  V.  SmUkt  4  Bibb,  170.  That  the  purchaser  at 
the  sheriff's  sale  had  notice  of  the  loan  before  he 
purchased,  does  not  avoid  his  purchase ;  neither 
IS  it  material  whether  the  debt  was  contracted  be- 
fore or  eStet  the  five  years'  possession,  ib. 

276.  A  contract  for  a  pew,  in  a  church,  for  a 
period  extending  beyond  one  year,  is  void,  under 
the  New  York  statute  of  frauds,  unless  reduced 
to  writing,  it  being  an  interest  in  real  estate. 
Baptist  Church  v.  Bi^eUno^  16  Wend.  28. 

277.  A  plaintiff  m  ejectment  is  a  creditor 
within  the  meaning  of  the  New  York  statute  of 
frauds,  and  may  maintain  any  action  of  debt,  un- 
der the  4th  section  of  the  statute,  to  recover 
the  amount  of  a  bond  executed  by  the  defendant, 
on  which  a  judgment  was  entered,  and  execution 
issued,  with  intent  to  defraud  his  creditors. 
Wilcox  v.  FUck,  20  Johns.  472. 


FREIGHT. 

I.   Freigkty  as  between  the  Otener  of  the  Ship  and 
the  Owner  of  the  Ooode. 

1.  Freight,  pro  rata  itinerie,  is  not  due,  unless 
the  owner  of  the  cargo  voluntarily  agrees  to 
receive  it  at  a  place  short  of  its  ultimate  destina- 
tion. Caxc  V.  Baltimore  huuranee  Co.  7  Crancb, 
368. 

2.  Where  a  vessel  is  disabled  from  prosecu- 
ting her  voyage  by  the  perils  of  the  sea,  and  puts 
into  an  intermediate  port,  and  the  goods  are  vol- 
untarily accepted  there  bv  their  owner,  he  is 
liable  for  freight  pro  rata  ittneris.  But  if  the  mas- 
ter refuses  to  repair  his  vessel,  and  send  on  the 
goods,  or  to  procure  other  vessels  for  that  purpose, 
and  the  owner  of  the  goods  then  receives  them, 
this  is  not  such  a  voluntary  acceptance  as  will 
render  him  liable  for  freight  pro  rata,  Welch  v. 
Hieks,  6  Cow.  504.  And  where  the  master  at 
first  refused  to  repair  and  proceed,  or  to  procure 
^Bother  vessel  to  take  on  the  goods,  though  one 
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might  have  been  procured;  but,  after  several 
days*  negotiation  with  the  owner,  he  at  last  made 
an  o£fer  to  proceed,  under  circumstances  calcu- 
lated to  excite  doubts  of  his  sincerity ;  where- 
upon the  owner  took  the  goods  and  forwarded 
them  in  a  vessel  of  his  own  procuring ;  held, 
that  it  should  have  been  left  to  the  jury  to  say 
whether  the  proposition  to  repair  and  proceea 
was  made  bona  fide;  and  whether  the  accep* 
tanctf  was  voluntary,  so  as  to  entitle  the  ship- 
owner to  pro  rata  freight,   ib. 

3.  If  the  cargo  shipped  is  not  carried  to  its 
place  of  destination,  no  freight  can  be  demanded : 
if  voluntarily  accepted  by  me  owner  or  his  agent, 
at  any  other  port,  freight  pro  rata  is  due ;  but  if  it 
is  received  by  compulsion,  and  the  supercargo  or 
captain,  acting  for  the  benefit  of  all,  receive  the 
proceeds  thereof,  no  freight  is  earned  or  due. 
Hurtin  v.  Union  Insurance  Co.  1  Wash.  C.  C.  530. 

4.  Where  the  consent  of  the  consignee  to 
accept  his  goods  at  an  intermediate  port,  may  be 
inferred  from  his  actions,  freight  pro  rata  is  due. 
Gray  v.  Wain,  2  S.  d^  R.  229. 

5.  If  the  owner  of  ffoods  accept  them  from 
the  carrier,  at  a  place  short  of  the  place  origin- 
ally agreed  for  their  delivery,  he  is  liable  to  pav 
freight  pro  rata.  Loremt  v.  Kentring^  1  N.  a 
M.I32. 

6.  Goods  shipped  on  freight  to  a  certain  port 
were  carried  to  a  different  port,  where  they  were 
taken  and  sold  by  a  stranger,  who  remitted  the 
proceeds  to  the  shipper.  It  was  held,  that  the 
acceptance  of  such  proceeds  was  not  equivalent 
to  a  voluntary  acceptance  of  the  eoods,  so  as  to 
render  him  liable  for  proportional  Freight.  EacO' 
piniehe  v.  Stewarty  2  Conn.  ^1. 

7.  If  the  owner  of  goods,  carriod  on  freight, 
voluntarily  accepts  them  at  a  different  port  from 
the  one  stipulated  in  the  original  contract,  the 
carrier  is  entitled  to  recover  a  ratable  freight,  in 
proportion  to  the  voyage  actually  perlVirmed.  tft. 
262. 

8.  As  a  general  principle,  freight  is  not  due 
until  the  delivery  of  the  cargo,  unless  the  de- 
livery is  prevented  h^  the  default  of  the  shipper 
or  his  agents.  Brown  v.  Ralttony  4  Rand.  504. 
And  where  the  delivery  becomes  impctssible, 
from  causes  not  arising  from  the  fault  of  eitb-;r 
party,  the  shipper  will  not  be  liable  to  pny  t/  6 
freight,   ih, 

9.  A  charterer  of  the  hold  of  a  vessel  co ve- 
naated  to  pay  freight,  the  owner  appointing  and 
payiuff  the  master  and  crew,  and  fitting  the  ▼es- 
se!. A  third  person  shipped  goods,  consigoing 
them  to  the  defendant,  who,  on  receiving  them 
from  the  master,  promised  to  pay  the  frekgbt. 
Held,  that  the  charter  party  did  not  deprive  the 
owner  of  his  lien  for  the  freight,  and  that  the 
defendant  became  liable  to  tm  owner  for  the 
freight,  by  his  acceptance  of  the  goods.  Rug' 
glee  V.  Bueknor,  Paine,  358. 

10.  In  ordinary  caaes  of  the  hvpothecation  of 
a  cargo,  the  lien  for  freight  takes  precedence. 
Gracu  v.  Palmer,  8  Wheat.  605. 

11.  By  the  general  maritime  law,  there  is  a 
lien  on  the  goods  for  freight,  whether  shipped 
under  a  bill  of  lading  or  a  charter  party.  Such 
lien  may,  however,  be  waived  by  any  special 
agreement  inconsistent  with  such  lien.  The 
Volunteer,  1  Sumner,  551.  Vide  Logs  of  Ma^ 
hogany,  2  Sumner,  589.  A  stipulation  for  the 
payment  of  the  freight  10  days  after  the  return 
of  the  vessel,  is  not  necessarily  inconsistent  with 
such  lien.   ib. 

12.  Where  a  portion  of  a  vessel  which  has 
been  wrecked,  and  the  seamen  who  formed  its 
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crew,  are  both  brought  to  the  United  States  on 
board  of  another  Teasel,  the  master  of  such  ves- 
sel has  a  lien  on  the  property  for  freight,  but  not 
for  the  passage  money  of  the  seamen.  Braekett 
r.  The  Hercules,  Gilpin,  184. 

13.  A  clause  in  the  charter  party,  that  the  par- 
ties  bind  the  ship  and  goods  respectively  for  the 
performance  of  the  covenants,  payments,  and 
agreements  thereof,  is  a  valid  clause,  creating  a 
lien  on  the  goods  for  such  performance ;  and  may 
be  enforced  against  the  ffoods  by  a  detention  by 
the  ship  owner  for  the  troight,  and  by  a  suit  in 
the  admiralty.     The  Volunteer^  1  Sumner,  551. 

14.  By  a  charter  party,  the  freight  was  to  be 
paid  in  gross,  upon  the  successful  close  of  the 
whole  voyage,  and  the  bill  of  lading  declared  that 
the  return  cargo  should  be  delivered  to  the  ship- 
per or  his  assigns,  they  paying  freight  as  per 
charter  party.  Held,  that  a  lien  attached  to  the 
homeward  cargo  for  the  freight  due  from  the  whole 
voyage ;  and  that  the  consignee,  by  his  receipt 
of  the  goods,  became  personally  liable,  upon  his 
implied  assumpsit,  for  the  whole  freight.  Logs  of 
Mahogany,  2  Sumner,  589.  Where  the  general 
owner  of  a  vessel  parts  with  the  possession 
and  control  of  the  vessel  to  a  charterer,  the 
former  has  no  lien  for  the  freight.  But  if,  in  the 
charter  party,  he  does  not  part  with  the  posses- 
sion and  control  of  the  vessel,  he  has  a  lien, 
which  he  may  enforce;  or  he  may  bring  an 
action  for  the  freight,  in  the  name  of  the  master, 
on  the  bill  of  lading.  Clarkson  v.  Edes,  4  Cow. 
470. 

15.  A  person  freighting  goods  may  waive  his 
lien  on  them,  and  resort  to  his  action.  ShatzeU 
V.  Hart,  2  A.  K.  Marsh.  191. 

16.  A  right  to  detain  goods  for  the  freight 
does  not  exist  where  the  parties  have,  by  their 
agreement,  reflated  the  time  and  manner  of 
paying  the  freight ;  especially  where  the  cargo  is 
to  be  delivered  before  the  time  fixed  for  the  pay- 
ment of  the  freight.  Chandler  v.  Belden,  18 
Johns.  157.  And  where  a  ship-owner,  who  had 
no  such  lien,  sold  the  goods  at  auction,  to  pay 
freight,  it  was  held  to  be  a  conversion  of  them, 
and  that  trover  would  lie  at  the  suit  of  the  per- 
son to  whom  the  bill  of  lading  was  assigned,   ib, 

17.  A  consignor  is  liable  to  the  carrier  for  the 
freight ;  he  is  not  the  less  liable  because  the  con- 
signee is  also  liable.  Hayward  v.  Middleton,  3 
M'Cord,  121. 

18.  H.  chartered  his  vessel  to  W.  for  a  voyage 
to  be  made  at  and  frvm  B.  to  any  port  or  ports  m 
the  West  Indies,  and  back  to  B.,  where  the  ves- 
sel was  to  be  discharged,  the  dangers  of  the  seas 
excepted.  There  was  the  usual  covenant  of  sea- 
worthiness on  and  during  the  voyage,  in  the 
charter  party.  W.  agreed  to  pay  a  certain  sum 
for  each  and  every  month,  and  so  in  proportion 
for  a  less  time,  as  the  vessel  should  be  continued 
on  the  voyage,  in  10  days  after  her  return  to  B. 
or  upon  hearing  of  her  loss ;  and  also  agreed,  at 
his  cost,  to  victual  and  man  the  vessel,  and  pay 
all  port  charges  during  the  voyage.  Held,  that 
this  constituted  a  charter  for  one  voyage,  to 
commence  at  B.  and  terminate  on  the  return  of 
the  vessel ;  that  pro  rata  freight  was  only  due 
upon  a  loss  proceeding  from  the  dangers  of  the 
seas ;  that  the  contract  was  an  indivisible  one, 
and  the  return  of  the  vessel  to  B.  a  condition 
precedent  to  the  payment  of  the  freight.  Ham^ 
Uton  V.  fVarfield,  2  Gill  &  Johns.  482. 

19.  Where  a  vessel  is  chartered  for  a  voyage 
out  and  home,  for  an  entire  sum  of  money,  to  be 
paid  on  her  return,  her  return  is  a  condition  pre- 
cedent to  entitle  the  awner  to  freight;  and  if  sha 


is  lost  before  commencing  her  homeward  voyage, 
he  can  recover,  neither  on  the  charter  party  noi 
on  an  implied  assumpsit,  for  the  freight  of  thb 
outward  voyage.  Penoyer  v.  Hallett,  15  Johns. 
332.  Nor,  in  such  case,  if  the  freighter  had  ac- 
cepted the  outward  carffo,  would  he  be  entitled 
to  a  pro  rata  freight,  ib. 

20.  The  owner  of  a  ship  has  no  right,  without 
necessity,  to  change  the  vehicle  of  conveyance 
of  goods  shipped  for  the  voyage  on  freight. 
TroU  V.  Wood,  1  Gallis.  443. 

21.  Where  the  whole  of  a  vessel  is  chartered 
to  take  a  cargo  at  certain  specified  rates  per  ton, 
square  foot,  &.C.,  the  owner  of  the  vessel  is  enti- 
tled to  freight  for  a  full  cargo,  and  not  for  what 
the  vessel  actually  carried.  Dttffie  v.  Hayes,  15 
Johns.  327. 

22.  Freight  is  not  a  charge  upon  the  salvage  of 
cargo  in  the  hands  of  the  insurer,  whether  the 
insurer  is  owner  of  the  ship  or  not.  Johnson,  J. 
dissenting.  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  383. 

23.  A  carrier  having  been  forced  to  pay  dam- 
ages for  goods  lost  by  him,  it  is  the  same  as  if 
they  had  heen  delivered,  and  he  is  entitled  to  a 
recovery  of  his  freight.  Hammond  v.  M'Clures, 
1  Bay,  101. 

24.  Where  a  vessel,  by  accident  or  otherwise, 

E roves  leaky  and  unfit  for  sea,  while  taking  in 
er  cargo,  and  before  she  breaks  ground  on  her 
vo^'age,  it  will  justify  a  freighter  in  taking  out 
the  goods  and  shipping  them  on  board  another 
vessel.    Purvis  v.  TWnno,  2  Bay,  492. 

25.  Under  an  agreement  between  plaintiff,  the 
owner,  and  defendant,  the  hirer,  of  a  vessel,  it 
was  stipulated  that  25  working  days  should  be  al- 
lowed for  discharging  the  cargo ;  and  demurrage 
at  the  rate  of  $50  per  day  for  further  detention, 
which  was  not  to  exceed  30  running  days; 
freight  at  the  rate  of  $1.75,  if  she  discharged  at 
Fayal,  and  25  cents  for  each  subsequent  port. 
During  the  25  days  allowed  for  discharging  the 
cargo,  the  vessel  was  lost  in  port.  It  was  neld, 
that  no  freight  was  earned,  the  consignee  re- 
fusing to  receive  the  goods  within  the  25  days, 
though  there  was  time  and  opportunity,  and  an 
offer  by  the  captain  to  discharge.  Lacombe  y. 
Wain,  4  Binn.  299. 

26.  Freight  paid  in  advance  is  an  insurable 
interest,  and  is  liable  to  an  average  loss ;  and  the 
insured,  in  a  policy  on  such  freight,  may  recover 
an  average  loss  arising  from  the  payment  of  sal- 
vage.    &mson  V.  BaU^  4  Dall.  459. 

27.  Underwriters  upon  freight  are  liable  for 
the  extra  expenses  of  seamen's  wages  and  pro- 
visions, during  an  embargo.  Jones  v.  Insurance 
Co.  4  Dall.  246.  Vide  Kingston  v.  Girard^  4  ib. 
274. 

28.  The  assignee  of  a  bill  of  lading,  who  re- 
ceived the  goods,  is  bound  to  pay  the  freight, 
unless  the  assignor  is  bound  by  tlie  charter  party 
to  pay  it,  or  unless  the  assignee  had  bound  him- 
self by  an  express  agreement  to  pay  it  as  sure^ 
for  the  assignor.  Trask  v.  Duval,  4  Wash.  C.  C. 
181. 

29.  Where  freight  is  pledged  in  a  bottomry 
bond,  it  means  the  freight  of  the  whole  voyage, 
and  not  the  freight  for  that  part  of  the  voyage 
unperformed  at  the  time  of  giving  the  bottomry 
bond.     77k«  Schooner  Zephyr,  3  Mason,  341. 

30.  The  contributory  value  of  freight  to  a  gen- 
eral  average  is  ascertained  by  a  deduction  of  a 
third  of  the  gross  freight.  HumpkreffS  v.  Umiam 
Insurance  Co.  3  Maaoa,  429. 

31.  In  an  action  by  a  shipper  of  goods  against 
the  consignee  of  the  cargo,  to  recover  money  re- 
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tained  for  freight,  it  wai  held,  that  the  plaintiff 
might  show  that  the  vessel  was  not  seaworthy  at 
the  commencement  of  her  voyage,  in  order  to 
resist  the  defendant's  claim  for  freight.  Dickin- 
90n  V.  Haslet,  3  Har.  &  J.  345. 

32.  A  shipped  goods  on  hoard  of  B's  vessel,  to 
be  carried  from  C  to  D,  and  there  delivered  to  E, 
the  consignee,  he  *^  paying  freight  for  the  same 
with  primage  and  average  accustomed,**  accord- 
ing to  the  hill  of  lading,  signed  by  the  master. 
The  master  delivered  the  goods  to  the  consignee 
without  demanding  the  freight,  which  was  uVer- 
wards  refused.  Held,  that  B  might  maintain  an 
action  for  the  freight  against  A.  Barker  v. 
Havens,  17-  Johns.  S^. 

33.  In  an  action  to  recover  freight,  if  the  plain- 
tiff fail  in  supporting  a  special  count,  he  may  re- 
sort to  a  general  one.  Shatxell  v.  Hart^  2  A.  K. 
Marsh.  191. 

II.   Freight  as  affected,  by  the  Laws  of  War. 

34.  A  neutral  ship  is  not  entitled  to  freight 
which  carries  provisions  for  the  enemy,  although 
he  may  be  in  a  neutral  country,  and  engaged 
against  a  third  belligerent.  The  Commereen,  2 
Gallis,  261. 

35.  A  bona  fide  purchaser,  in  a  foreign  port, 
without  notice,  of  a  vessel  captured  in  violation 
of  our  neutrality,  and  restored  by  our  courts  to 
the  original  owners,  is  entitled  to  be  repaid  the 
freight  paid  by  him  on  the  goods  captured ;  and  an 
innocent  carrier  of  such  goods,  they  havinjp  been 
transshipped  in  a  foreign  port,  is  entitled  to  height 
oat  of  the  goods.     The  Fanny,  9  Wheat.  658. 

36.  A  neutral  vessel  was  chartered  to  take  on 
board  a  cargo,  in  the  river  Thames,  and  deliver 
it  at  Amelia  Island,  freight  free,  and  there  to 
take  on  board  a  return  cargo,  for  which  a  sum 
specified  in  the  charter  party  was  to  be  paid  as 
fireight,  which  exceeded  the  might  which  would 
have  been  paid  on  the  return  cargo  alone,  had  it 
been  totally  unconnected  with  the  outward 
voyage.  The  vessel  was  captured  on  the  out- 
ward voyage,  and  the  cargo  condemned  as 
enemy*s  property.  Held,  the  freight  pro  rata 
itineris  should  be  allowed  on  the  outward 
voyage,  as  on  a  ptarUum  meruit.  The  Ship 
Soei6ti,  9  Cranch,  209. 

37.  Captors  substitute  themselves  in  the  place 
of  the  original  owners,  and  take  the  property 
cum  onere.  They  are,  therefore,  responsible  for 
the  freight  which  then  attached  upon  the  prop- 
erty.    The  Antonia  Johanna,  1  Wheat.  159. 

38.  Money  was  shipped  on  freight  which  was 
afterwards  delivered  up  to  prevent  the  capture 
or  burning  of  the  vessel  and  cargo,  and  the  ship- 
per recovered  against  the  vessel  and  owners. 
Hunter  v.  Brig  Hannah,  Bee,  154. 

39.  Where  a  vessel  has  been  captured  on  her 
voyage,  and  condemned  at  an  intermediate  port, 
'nd  a  part  of  the  cargo  has  been  restored  and 
sold  at  the  same  port,  no  freight  is  due  for  the 
part  so  restored.   Sampayo  v.  SiUer,  1  Mason,  43. 

40.  Where  property  is  transported  on  freight 
which  is  captured  on  the  voyage,  and  afterwards 
recaptured,and  restored  upon  payment  of  salvage, 
freight  is  to  be  paid  in  proportion  to  the  voyage 
performed,  and  the  property  saved,  after  deduct- 
ing the  salvage.    Pinto  v.  Atwater,  1  Day,  193. 

41.  A  neutral  ship  was  chartered  for  a  voyage 
from  London  to  St.  Mtchaers  and  otherwheres, 
at  the  freight  of  1000  guineas.  On  her  passage 
to  St.  Michael's  she  was  captured,  and  a  part  of 
her  cargo  was  afterwards  condemned,  and  a  part 
mtored.    The  freight  was  held  to  be  chargeable 


on  the  whole  cargo,  as  well  on  that  part  restored 
as  upon  that  condemned.  The  Antonio  Johanna^ 
1  Wheat.  159. 

42.  The  underwriters  upon  a  cargo  are  not 
liable  for  freight,  ^ro  rata  itineris,  to  the  owner  of 
the  vessel,  who  is  also  owner  of  the  cargo  insured, 
in  a  case  where  the  vessel  and  cargo  were  cap- 
tured, the  cargo  abandoned  to  the  underwriters 
as  a  total  loss,  and  by  them  accepted,  the  cargo 
condemned,  restored  upon  appeal,  and  the  pro- 
ceeds of  the  cargo  paid  over  to  the  underwriters. 
Caxe  V.  Baltimore  Insurance  Co.  7  Cranch,  358. 

43.  The  owner  of  a  vessel,  immediately  after 
her  capture,  abandoned  her  to  the  insurers,  and 
claimed  for  a  total  loss,  which  was  paid  to  him. 
The  vessel  and  cargo  were  afterwards  restored, 
and  freight  was  paid  to  the  underwriters.  Held, 
that  the  freight,  before  and  after  the  capture,  was 
susceptible  of  apportionment,  and  that  the  owner 
was  entitled  to  all  the  freight  earned  to  the  time 
of  the  capture.  Kennedy  v.  Insurance  Co,  3  Har. 
d^J.  367. 

44.  A  cargo  was  carried,  upon  contract,  to  a 
foreign  port,  and  there  tendered  to  the  con 
signee ;  but  the  government  of  the  place  refus 
ing  permission  to  land  it,  it  was  brought  back 
again.  Held,  that  the  freight  was  earned,  and 
that  the  insured,  in  a  policy  on  freight,  could 
neither  recover  for  a  total  nor  partial  loss.  Mor- 
gan  V.  Insurance  Co.  4  Dall.  455. 

45.  Where  goods  are  detained  in  port  by  a 
blockade,  the  master  of  the  vessel  cannot  with- 
hold them  from  the  shipper  till  indemnity  or 
compensation  is  made.  He  must  resort  to  his 
action  if  he  is  entitled  to  any  thing.  Stoughton 
V.  Rappallo,  3  S.  &  R.  559. 

46.  A  merchantman  having  letters  of  mor^ve, 
and  having  taken  goods  on  freight,  may  chase  an 
enemy  in  sight,  but  cannot  cruise  out  of  her 
course  to  look  for  one.  If,  therefore,  she  be 
injured  in  an  action  with  an  enemy  in  sight 
when  she  chased,  by  which  she  is  forced  into  a 
port  different  from  that  of  her  destination,  she 
is  entitled  to  freight.  But  if  the  ^oods  be  not 
afterwards  sent  to  the  port  of  delivery,  she  is 
entitled  only  to  freight  pro  rata  itineris,  unless 
prevented  n'om  sending  them  by  the  freighter 
Hooe  V.  Harrison,  1  Wash.  207. 

47.  Goods  were  laden  on  board  a  vessel,  to  be 
transported  from  Richmond  to  New  York.  The 
vessel  sailed  in  the  beginning  of  February,  but 
finding  the  Chesapeake  blockaded,  and  that  it 
would  be  impossible  to  put  to  sea  without  being 
captured,  went  into  Norfolk,  and  finally  returned 
to  Richmond.  In  September  following,  the  own- 
ers of  the  goods  demanded  them,  in  order  to 
transport  them  by  land  to  New  York;  but  the 
master  refused  to  deliver  them  up  unless  half 
freight  was  paid  him,  and  a  few  days  thereaf- 
ter the  vessel,  with  the  goods  on  board,  was 
totally  lost,  without  the  default  of  the  master 
or  owners  of  the  vessel,  the  blockade  having 
continued.  In  assumpsit  against  the  owners  of 
the- vessel  for  nondelivery  of  the  goods  until 
that  time,  it  was  held,  that  the  defendants  had  no 
claim  for  freight,  the  voyage  not  having  been 
performed ;  and  that  more  than  a  reasonable  time 
having  elapsed  for  sending  on  the  goods,  they 
had  no  ri^ht  to  detain  them,  and  were  liable  to 
the  plaintiffs  for  their  value.  LoriUard  v.  Palmer^ 
15  Johns.  14.  Contra,  S.  C.  16  Johns.  348. 
Vide  Ogden  v.  Baker,  18  Johns.  87. 

48.  In  an  action  to  recover  a  sum  of  money 
from  the  defendants,  retained  by  them,  on  ac- 
count of  ftei^ht,  oat  of  the  proceeds  of  a  part  of 
the  cargo  which  waa  the  property  of  the  j^ntiff. 
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it  appeared  that  the  contract  between  the  partiei 
was,  that  the  goods  shipped  by  the  plaintiff 
should  not  be  landed  on  the  island  of  S.,  but  at 
some  permitted  port  on  the  continent  of  Europe, 
before  any  freight  should  be  earned ',  but  in  the 
event  of  the  whole  of  the  ports  on  the  continent 
being  shut,  then,  and  not  otherwise,  the  defend- 
ants should  be  entitled  to  freight  on  the  goods 
being  landed  in  England,  with  a  stipulated  addi- 
'  tion.  The  goods  were  landed  in  England.  Held, 
that  by  the  term  sktU^  was  meant  an  occlu- 
sion by  the  municipal  regulations  of  the  coun- 
try ;  that  whether  it  would,  or  would  not,  have 
been  expedient  to  attempt  landing  the  car^  on 
the  continent,  was  not  a  matter  for  the  jury ; 
that  the  only  question  for  them  was,  whether 
the  whole  of  the  ports  on  the  continent  of 
Europe  were  by  municipal  regulations  closed 
against  the  admission  of  the  foods  of  the  plain- 
tiff; if  so,  the  vessel  earned  freight  by  going  to 
England;  if  not,  the  defendant  had  no  right, 
under  the  agreement,  to  charge  the  plaintiff 
freight,  and  the  plaintiff  could  recover  the  money 
retained  by  the  defendant  on  that  account. 
MacHer  v.  Wirgman^  4  Har.  6l  J.  568.  ib.  1  Gill 
&,  Johns.  150. 

49.  A,  the  owner  of  a  vessel,  chartered  her, 
in  1809,  to  B,  to  carry  a  cargo  of  flour  fVom  Bal- 
timore to  Madeira,  and  there  to  deliver  the  cargo 
to  C ;  and  if  C  so  ordered,  aAer  changing  her  pa- 
pers and  flag,  to  proceed  to  Liverpool,  and  there 
deliver  her  cargo  to  B*8  agent,  if  she  could  be 
permitted  to  land  it ;  if  not,  to  proceed  to  Lisbon 
or  Cadiz.  C  was  authorized  to  order  the  vessel 
to  either  Cadiz  or  Lisbon,  without  first  going  to 
Liverpool.  The  rales  of  freight  were  fixed  ac- 
cording as  the  voyage  ended  at  the  several 
places  named.  The  vessel  arrived  at  Madeira  in 
May,  and,  by  the  order  of  C,  proceeded  with  her 
cargo  to  Liverpool  direct,  without  landing  any 
part,  o  f  changing  her  flag  or  papers ;  arrived  there 
after  the  10th  ofJune,  and  delivered  the  cargo  to 
B's  agent.  On  the  19th  of  April,  1809,  it  had  been 
declared,  that,  after  the  10th  of  June,  the  trade 
of  the  United  States  with  Great  Britain  would 
be  renewed.  On  the  delivery  of  the  cargo  at 
Liverpool,  the  agent  of  B  paid  freight  at  the  rate 
of  ^.50  per  barrel,  which  was  received  by  the 
captain  of  the  vessel  without  prejudice  to  the  fiir- 
ther  claim  of  A,  for  50  cents  per  barrel,  so  as  to 
make  the  freight  ^3  per  barrel,  for  the  voyage 
from  Madeira  to  Liverpool,  which  the  agent  re- 
fused to  pay ;  and  for  which  A  brought  an  action 
against  B.  Held,  that  if  the  voyage  from  Map 
deira  to  Liverpool  was  undertaken  in  conse- 
quence of  a  new  contract  between  C,  as  agent 
of  B,  and  the  captain  of  the  vessel,  the  action 
could  be  supported ;  but  that  as  there  was  no  evi- 
dence of  such  new  contract,  A  could  not  recover. 
Schwartz^  v.  TyMon^  4  H«r.  &;.  J.  288. 


FRYEBURG  CANAL. 

1.  The  statutes  relating  to  the  Fryeborg  Canal, 
in  the  state  of  Maine,  are  private  statnies.  Fry^ 
burg  Canal  v.  Frye,  5  Greenl.  38.  The  remedy 
by  complaint,  given  in  the  statutes  relating  to 
the  Fryebnrg  Canal,  is  cumulative,  not  preclud- 
ing a  resort  to  the  process  of  the  common  law, 
nor  to  the  statute  remedy  by  arbitration,  ib, 

2.  The  statute  incorporating  the  proprietors  of 
the  Fryeburg  Canal,  having  prescribed  a  partic- 
ular remedy  for  all  damages  occasioned  by  open- 
ing the  canal,  all  other  modes  of  remedy  are,  by 
necessary  implication,  excluded.  Spring  v. 
Russellf  7  Greenl.  273.  The  proprietors  of  the 
Fryeburg  Canal  are  not  kable  to  an  action  fbr 
consequential  damages,  occasioned  by  turning  the 
channel  of  Saco  River,  as  directed  by  their  act  of 
incorporation,  ib. 


FUGITIVES  FROM  JUSTICE. 

1.  The  governor  of  one  of  the  United  States 
has  not  the  power  to  deliver  np  to  a  foreign  gov- 
ernment a  person  chared  with  having  commit* 
ted  a  crime  in  the  territory  of  that  government. 
(By  a  majority  of  the  court.)  Holmet  v.  Jenmi- 
son,  14  Pet.  540. 

2.  If  a  fugitive  is  brought  before  a  judge,  on 
habeas  e&rpus,  he  will  not  inquire  if  there  is  prob- 
able guilt.  It  is  sufficient,  if  the  warrant  state 
that  he  has  been  demanded  by  the  executive,  and 
a  copy  of  the  indictment  or  affidavit  is  annexed, 
chargmg  him  with  treason,  felony,  or  other 
crime.  In  rs  Clark^  9  Wend.  212.  An  ofience 
made  indictable  by  statute  is  a  crime,  ib.  The 
court  will  not  grant  a  stay  of  proceedings,  in 
prosecuting  a  writ  of  error,  ib. 

3.  That  the  prisoner  was  brought  back  into  th« 
jurisdiction,  without  the  assent  of  the  authori- 
ties of  the  foreign  jurisdiction  to  which  he  had 
fled,  is  not  a  fact  that  he  can  take  advantage  of. 
SUUe  V.  Brewster,  7  Verm.  121. 

4.  A  fugitive  from  a  fiweign  country  cannot  be 
arrested,  m  Pennsylvania,  by  a  magistrate,  on 
the  charge  of  a  private  person  with  living  com- 
mitted murder,  to  give  the  executive  of  the 
United  States  an  opportunity  to  deliver  him  up. 
Commamoeidth  v.  Deacon,  10  S.  &  R.  125. 

5.  A  person  stealing  goods  abroad,  and  coming 
into  Pennsylvania,  cannot  be  indicted  there,  but 
is  to  be  treated  as  a  fugitive  from  justice.  &'i»> 
mons  V.  Commanwealtk,  5  Binn.  617. 

6.  Warrants  issued  by  the  governor,  Ibr  the 
apprehension  of  fugitives  from  justice,  are  re- 
quired to  be  under  the  great  seal  of  the  state  ;  and 
the  impression  of  the  seal  being  unintelligible, 
makes  void  the  waramt.  VaiM  v.  SkeriJ^  4^., 
2  Mis.  26. 
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I.    Oaming  Considerations. 

1.  All  gaming  is  unlawful ;  and  money  lost  at 
gwning,  wkether  by  fiur  or  by  fool  pl^Jt  cannot 


in  Massachusetts,  be  recovered  back  by  tiie 
loser,  nor  by  his  executor  or  administrator,  in  an 
action  commenced  after  three  months  fVom  the 
losinff.    Babeoek  v.  Thompson,  3  Pick.  446. 

2.  In  New  York,  under  the  statute  against 
horse-racing,  (1  R.  L.  222,  §  5,)  and  the  sUtutn 
against  ^ming,  (1  R.  L.  ISA,)  the  loser  may  re- 
cover his  wager  of  the  stakeholder,  on  deniaad- 
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tng  the  money  before  it  is  paid  over  to  the  win- 
ner.    Mien  r.  Ekle,  7  Cow.  496. 

3.  In  an  action  under  the  2d  section  of  the 
New  York  act  to  prevent  gaming,  (1  N.  R.  L. 
153,)  by  tlie  losing  party  against  the  winner,  to 
recover  back  money  lost  at  play,  the  plaintiff 
may  declare  generally,  in  debt,  for  mone]^  had 
and  received,  without  statin?  his  cile  specially, 
or  referring  to  the  statute,  fitter,  where  the  ac- 
tion is  brought  bv  a  common  informer.  Collins 
V.  Ragreio,  15  Johns.  5. 

4.  In  an  action  of  debt,  under  the  New  York 
statutes,  to  recover  back  money  paid  by  the 
plaintiff  to  the  defendant,  on  a  wager  between 
them  on  a  horse-race,  the  plaintiff  is  entitled  to 
recover  no  more  money  than  the  defendant  has 
actually  gained  by  the  result  of  the  race.  Zidly 
V.  Warrm,  17  Johns.  192.  Where,  therefore,  the 
bet  was  for  $150  on  each  side,  which  sum  the 
defendant  nominally  won,  but  it  appeared  that 
other  persons  were  in  &ct  concerned  with  the 
defendant,  and  contributed  to  make  up  the  sum 
or  his  part,  and  had  received  their  proportion 
of  the  ffain ;  it  was  held,  that  the  defendant 
was  only  liable  for  the  sum  actually  gained  by 
him.  ib. 

5.  Under  the  Ohio  territorial  law  to  suppress 
gaming,  a  conveyance  of  land  for  a  gambling 
consideration  creates  a  forfeiture  to  the  heirs  of 
the  grantor.     Bond  v.  Swearinger^  1  Ham.  3%. 

6.  Assumpsit  will  not  lie  for  an  amount 
credited  upon  books  of  account,  on  account  of  a 
eaming  transaction,  actual  payment  not  having 
been  made.    Herd  v.  Vincent ^  1  Overt.  369. 

7.  Upon  a  plea  of  mm  assumpsit,  evidence  that 
the  promise  was  for  money  won  at  gaming  pro- 
hibited by  the  statute  may  be  given.  Jones  v. 
Pmr,  1  Bibb,  614. 

8.  In  an  action  under  the  statute  authorizing 
a  recovery  of  the  money  or  goods  lost  at  gaming, 
and  paid  or  delivered,  by  an  action  of  debt,  the 
judgment  should  be  for  the  property  lost,  if  to  be 
had,  and  if  not,  then  for  its  value.  ,Bess  v.  Shep' 
herd,  2  ib.  225. 

9.  In  ail  action  to  recover  back  property  lost 
at  gaming,  the  declaration  must  show  that  the 
oase  is  within  the  statute,  ib. 

10.  An  action  to  recover  property  lost  at  bet- 
ting should  be  qui  tarn,  and  not  debt.  Prior  v. 
Lucas,  3  ib.  96. 

11.  A  note  given  for  lottery  tickets,  loaned  to 
be  betted,  is  void  under  the  Kentucky  statute 
against  gaming.     Colyer  v.  Ransom,  4  ib.  552. 

12.  A  note  given  for  a  sum  of  money  in  loan- 
office  certificates,  won  at  *'  gambling,*'  is  recover- 
able at  law.     Waddle  v.  Loper,  1  Mis.  635. 

13.  Where  the  issue  is,  whether  a  note  was 
given  for  a  gambling  transaction  or  not,  evidence 
that  the  payee  was  a  gambler  is  admissible. 
Chambers  v.  Simpson,  3  Litt.  290. 

14.  Where  one  of  two  joint  winners  at  cards 
receives  the  sum  won  by  both  from  the  loser,  the 
other  can  maintain  an  action  against  him  for 
the  half  received  to  his  use.  Owen  v.  Davis,  1 
Bailey,  315. 

15.  Playing  at  faro  is  unlawful  in  South  Caro- 
lina; and,  until  the  contrary  is  shown,  will  be 
presumed  unlawful  in  every  other  state.  ^Uen 
V.  WaUon,  2  Hill,  S.  C.  319. 

16.  A  statute  of  South  Carolina  makes  all  se- 
curities ffiven  in  consideration  of  money  won  at 
cards  void,  even  in  the  hands  of  innocent  in- 
dorsees.    Harmon  v.  Boyce,  2  Rep.  Con.  Ct.  200. 

17.  Money  or  property  lent  to  be  famed  with 
ean  be  recovered.  Carsan  v.  RawSert,  2  Bay, 
660. 
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18.  In  Tennessee,  a  person  who  has  lost  and 
delivered  property  upon  a  horse-race,  may  re 
cover  it  back,  if  he  sue  for  the  same  within  90 
days  f^om  the  time  he  lost  it;  or  if  within  that 
period  he  peaceably  regain  possession  of  it,  he 
may  retain  it  against  the  winner.  Hutchison  v. 
Edwards,  Mart.  &,  Yerg.  262. 

II.     Statute  and  Common- Law  Offences. 

19.  The  defendant  let  a  shed  contiguous  te  a 
passage-way  between  the  shed  and  the  defend- 
ant's store,  and  received  the  rent,  knowing  that 
the  shed  was  used  for  naming.  Held,  that  the 
defendant  did  not  aetuauy  occupy  the  shed,  with- 
in the  meaning  of  the  Massachusetts  statute  of 
1798,  c.  20,  \  2.  Commonwealth  v.  Dean,  1 
Pick.  387. 

20.  Under  the  2d  section  of  the  New  York 
statute  of  session  24,  c.  46,  to  prevent  excessive 
and  deceitful  gaming,  a  common  informer  can 
not  declare  generalTv  for  money  had  and  re- 
ceived ;  that  form  of  declaring  is  fiven  to  the 
losing  party  only.  CoU  v.  Smith,  4  Johns.  193. 
The  informer  must  declare  in  debt,  stating  the 
special  matter  upon  which  the  cause  of  action 
arose,  ih. 

21.  Keeping  a  billiard  room,  without  allow- 
ing any  noise,  to  disturb  the  neighborhood,  and 
without  allowing  any  gaming,  is  not  a  nuisance 
at  common  law.  Playing  the  rub  to  determine 
which  party  shall  pay  for  the  table,  is  not  g^am- 
ing.     People  v.  Sergeant,  8  Cow.  139. 

22.  The  Maryland  act  of  1797,  c.  110,  in  rela^ 
tion  to  faro  tables,  only  applies  to  dwelling- 
houses,  out-houses,  and  places  occupied  by 
tavern-keepers,  dkc.  Baker  v.  State,  2  Har.  & 
J.  5. 

23.  An  indictment  for  **  permitting  gambling  in 
his  house,*'  must  set  out  the  names  of  the  parties 
playing  or  state  that  they  are  unknown.  Davis 
V.  State,  7  Ham.  rPart  Ist,)  204.  It  must  specify, 
also,  whether  tne  playing  was  for  money  or 
other  valuable  things,  to. 

24.  Taking  a  chance  in  a  raffle  at  $20,  or  any 
smaller  sum,  where  the  property  raffled  for  ex- 
ceeds $20  in  value,  and  the  raffling  takes  place 
in  a  private  house,  does  not  come  within  the 
Virginia  act  of  gaming.  Commonwealth  v.  Gar 
land,  5  Rand.  652.  An  individual,  however, 
who  takes  his  chance  in  such  case,  and  wins  the 
thing  raffled  for,  does  come  within  it.  ib.  If  the 
prize  is  won  by  two  individuals  in  partnership, 
and  the  value  to  each,  when  divided,  does  not 
amount  to  $20,  neither  of  them  is  embraced  by 
the  law.  ib.  The  taking  a  chance  in  a  raffle 
does  not  make  one  liable  to  the  penalty  pre- 
scribed for  the  purchase  of  a  foreign  lottery 
ticket,  by  the  latter  part  of  the  27th  section  of 
such  gaming  act.  ib. 

25.  An  indictment,  which  charges  that  unlaw- 
ful gaming  is  carried  on  at  a  **  house  of  public 
resort,"  is  good  under  the  Virginia  gaming  act. 
Wortham  v.  Commonwealth,  5  Kand.  669. 

26.  In  Virginia,  the  exhibitor  of  a  ffaminff 
table,  called  *'  hap-hazard,*'  alias  **  blind-haxard, 
alias  *'  skin-cup,"  Ac.,  is  liable  to  the  same  pun- 
ishment with  the  exhibitor  of  a  "  faro  bank," 
and  comes  within  the  terms  of  the  17th  section 
of  the  gaming  act.  Commonwealth  v.  Wyatt,  6 
Rand.  ^. 

27.  The  Virginia  statute  of  February  26th, 
1828,  prescribing  a  new  punishment  for  a  certain 
species  of  gaming,  committed  after  the  1st  of 
May,  1828,  does  not  repeal  former  statutes,  de- 
fining the  offl»noe  and  preforibing  other  pun« 
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for  the  same,  as  to  ench  offence  com- 
mitted btfoTB  May  Int,  1628.  CmnmonweaUk  ▼. 
Pegram,  1  Leigh.  569. 

§Q.  The  jury  may  try  an  offence  under  the 
Virginia  gaming  act.  CamntonweaUk  V .  JIT  Guire, 
1  Vtrg.  Gas.  119. 

29.  Several  offences,  under  the  Virginia  gam- 
ing act,  may  be  charged  against  different  per- 
sons in  the  same  indictment,  viz.,  against  one  for 
ezhibitinff,  another  for  playing  at,  and  a  third 
for  suffering  faro  to  be  played  at  his  house,  ib. 

90.  In  Virginia,  the  defendant,  in  a  prosecu- 
tion for  unlawful  gaming,  may  appear  by  attor- 
ney, after  summons  has  been  duly  served  upon 
him,  without  a  personal  appearance.  Common- 
wealth  V.  Lewis j  ib.  334. 

31.  in  Virginia,  in  a  prosecution  for  unlawful 
gaming,  the  defendant  is  entitled  to  a  trial  by 
jury,  although  the  penalty  is  only  ^20.  Com- 
monwealth V.  Horton,  ib.  335. 

32.  A  presentment  for  gaming  charged  the 
offence  as  committed  at  the  booth  of  Price  Skin- 
ner ;  the  proof  was  of  gaming  at  the  booth  of  one 
Clarke,  the  said  Skinner  having  no  right,  inter- 
est, or  agency,  in  said  booth.  Held,  that  the 
proof  was  insufficient  to  support  the  charge. 
Commonwealth  v.  Butts,  2  ib.  16. 

33.  In  Virginia,  a  tavern-keeper,  who  is  pre- 
sented  for  sunering  &ro  and  loo  to  be  played  at 
his  house,  may  he  tried  on  the  presentment 
alone,  without  any  information ;  and  if  he  refuses 
to  answer  to  the  presentment,  judgment  by  de- 
fault may  be  rendered  against  him.  Common- 
wealth V.  Maddaz,  2  ib.  19. 

34.  In  Virginia,  playing  at  cards  in  a  tavern 
is  unlawful  gaming,  wheSier  the  party  bets  or 
not.     Commonweakh  v.  Terrify  ib.  77. 

35.  As  to  what  is  a  public  place,  within  the 
meaning  of  the  Virginia  gaming  act,  vide  fVaUt- 
er  V.  ComnumweaUk,  ib.  515. 

36.  In  Virginia,  a  misnomer  cannot  be  pleaded 
to  a  presentment,  indictment,  or  information,  for 
unlawful  gaming.  Commonwealth  v.  jSldkinson. 
ib.  513. 

37.  An  indictment  will  lie  against  a  person  for 
suffering  gaming  in  a  house  <»  which  he  is  pos- 
sessed.    SommonweaUh  y.  Lampton,4  Bihb,26l. 

86.  In  Kentucky,  an  action  to  recover  money 
or  property  lost  by  gaming  must  be  qui  tarn ; 
and  the  objection  to  an  action  brought  in  the 
name  of  \he  plaintiff  alone  is  not  waived  by 
pleading  the  general  issue  and  ffoinff  to  trial  on 
the  merits.  Davidson  v.  Blunt,  Litt.  Sel.  Cas.  128. 

39.  In  an  indictment  for  setting  up  and  keep- 
ing a  gaming  table  or  bank,  it  is  not  necessary 
4o  state  how  much  money  was  lost,  or  who  lost 
it.    Montee  v.  Commonwealth,  3  J.  J.  Marsh.  132. 

40.  In  an  indictment  for  keeping  a  gaming 
table  or  bank,  *'  a  game  of  chance,  on  a  bank,'*  or 
**  on  a  gaming  table,"  is  a  sufficient  description 
of  the  game,  ib, 

41.  In  prosecutions  for  setting  up  and  keep- 
ing a  gaming  table  or  bank,  the  court  have  a 
right  to  instruct  the  jury  as  to  the  law  of  the 
-case.  t^. 

42.  Under  the  Kentucky  stutute  of  1823,  a 
person  who  sets  up  a  gaming  table,  at  which 
money  is  bet,  or  a  game  is  played,  is  liable,  al- 
though he  do  not  bet  or  play  himself.  Commom- 
foealth  V.  Bums,  4  J.  J.  Marsh.  177. 

43.  Under  the  Kentucky  sUtute  of  1823,  a 
person  who  deals  the  cards  for  a  bank  or  gam- 
ing table,  althongh  he  have  no  interest  in  the 
profits,  violates  Uie  law.  ib. 


44.  In  Kentucky,  areco^izanee  to  appear, 
to  answer  an  indictment  ror  *^  i^aming,"  is  in- 
valid, there  being  no  law  authorizing  an  indict- 
ment for  gaming.  West  v.  Commonwealth^  3  ib. 
641. 

45.  On  an  indictment  as  a  common  gambler, 
evidence  is  admissible  that  the  defendant  kept  a 
faro  bank  m  gaming  table  in  other  countries. 
Commonwealth  v.  Hopkins,  2  Dana,  418. 

46.  On  an  indictment  as  a  common  gambler, 
evidence  of  one  instance  of  unlawful  gambling, 
with  other  circumstances,  —  as,  that  he  displayed 
gamine  implements,  —  is  admissible,  ib, 

47.  On  an  indictment  as  a  common  {jrambler, 
evidence  that  the  defendant  **  was  and  is  by  re- 
putation a  common  gambler,*'  is  inadmissible,  ib. 

48.  In  Kentucky,  money,  or  other  things,  bet 
on  an  election,  is  forfeited,  and  may  be  recovered 
only  in  the  name  of  the  commonwealth,  or  in  a 
qui  tarn  action.     HickTnau  v.  Littl^age,  ib.  344. 

49.  In  Kentucky,  a  defendant,  indicted  as  *a 
common  gambler,  is  not  entitled  to  a  bill  of  par 
ticulars,  or  specification  of  acts  proved  against 
him.     Commonwealth  v.  Moore,  ib.  402. 

50.  In  an  indictment  for  keeping  a  gambling 
house, "  unlawful  games  at  cards  "  is  a  sufficient 
specification  of  the  game.  The  sum  lost,  or  the 
person  by  whom  it  was  lost  or  won,  need  not  be 
specified.     Commonwealth  v.  Crupper,  3  ib.  466. 

51.  An  indictment  for  keeping  a  gambling 
house  must  specify  that  the  defendant  permitted 
the  gaming ;  an  allegation  that  he  kept  a  house, 
in  which  unlawful  games  were  played  and  per- 
mitted, is  not  sufficient,  ib, 

52.  A  still-house  is  such  an  *'  out-house  **  as  is 
contemplated  by  the  act  of  South  Carolina  of 
1816,  prohibiting  gaming.  StaU  v.  Faalkener,  2 
MCord,  438. 

53.  An  indictment  for  |^aminff,  in  Tennessee, 
was  held  sufficiently  certain,  without  specifying 
the  particular  game  of  cards  played,  or  aver- 
ring any  specified  amount  of  money  bet.  Dean 
V.  Tennessee,^  Mart.  &.  Yerg.  127. 

54.  In  an  indictment,  in  Tennessee,  for  playing 
at  a  game  for  money,  and  where  the  proof  was 
Uiat  uie  playing  was  for  bank  notes,  it  was  held, 
that  the  proof  did  not  sustain  the  indictment. 
Johnston  V.  Tennessee,  ib.  129. 

55.  An  individual,  having  been  punished  under 
the  corporate  authorities  of  the  city  of  St.  Louis 
for  keeping  a  roulette  table,  cannot  be  indicted 
in  the  state  courts  for  the  same  offence.  Stats 
V.  Simonds,  3  Mis.  414. 

56.  Keeping  a  pack  of  cards,  with  which  money 
is  won  and  n>8t,  is  an  offence  punishable  under 
the  statute  of  Missouri  against  gambling.  Stats 
V.  Purdom,  3  Mis.  114. 

57.  The  ffame  of  *<  loto  '*  is  a  gambling  de- 
vice, and  if  a  loto  table  is  kept  at  which  the 
game  was  played  for  monev,  it  is  an  indictable 
offence.    Lowry  v.  State,  1  Mis.  722. 

58.  Two  or  more  persons  may  be  indicted 
jointly,  under  the  Alabama  statutes  of  gaming, 
and  a  part  convicted  and  the  others  acquitted. 
Covy  V.   State,  4  Port.  186. 

59.  The  winning  of  any  sum  of  money,  how- 
ever small,  at  a  game  with  cards,  is  an  indictable 
offence  in  Indiana,  of  which  the  circuit  court  has 
exclusive  jurisdiction.  State  v.  Albertson,  3 
Blackf.  251. 

60.  In  an  indictment  for  permitting  gaming  iu 
a  licensed  grocery,  it  is  not  necessary  to  set 
forth  the  name  of  the  game  which  was  played. 
State  V.  Dole,  3  Blackf.  294. 
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GIFT. 

1.    Oen.§rdUy. 

II    DeUoery. 

III.    Gift  m  Contemplation  of  MarriMge, 
IV     QiftofSlavet, 

V.    Gift  of  Lands. 

^^^^^^ 

I.    Generally. 

1.  Plenary  proof  of  a  gift  and  delivery  of 
possession  makes  inadmissible  the  subsequent 
declarations  of  the  donor  that  a  gift  was  not 
intended ;  and  the  reservation  of  a  ri^ht  to  bor- 
row, or  to  receive  something  like  hire,  if  the 
donor  should  stand  in  need,  is  a  condition  sub- 
sequent, which,  if  it  operates  at  all  on  the  gift, 
tends  to  perfect  it.  M*Kane  v.  Bonner,  1  Bai- 
ley, 113. 

2.  Where  the  plaintiff  endeavored  to  establish 
a  gift  from  the  subsequent  declarations  of  the 
donor,  the  subsequent  declarations  of  the  donor 
are  admissible  evidence  on  the  part  of  the  de- 
fendant.    Sinu  V.  SoMndersj  Harper,  374. 

3.  Wbere  a  gift  has  been  proved  by  evidence 
of  the  declarations  of  the  giver,  his  subsequent 
declarations  that  the  property  was  only  lent  can- 
not be  given  in  eviaence  by  the  adverse  party. 
Higk  V.  Stainbaek,  I  Stew.  24. 

4.  The  case  must  be  an  exceedingly  fair  one, 
where  a  debt  due  prior  to  a  gift  remains  unpaid, 
not  to  be  deemed  fraudulent.    Blakeney  v.  Kirk 
/sy,  2  N.  &  M.  544. 

5.  A  gift  is  not  fraudulent  against  a  subse- 
quent creditor,  per  se ;  it  is  for  a  jury  to  de- 
cide the  question  whether  or  not  there  was  fraud. 
Smith  V.  JUttl^ohny  2  M'Ck>rd,  362. 

6.  To  establish  fraud,  it  is  adl-important  to 
show  that  the  donor  has  ffiven  away  so  much  of 
his  property  as  to  jeopardize  the  payment  of  his 
debu.    Jit  Etwee  v.  Sutttmy  2  Bailey,  128. 

7.  A  deed  of  ffift,  to  the  heirs  of  a  person  then 
living,  recited  uiat  the  donor  had  delivered  the 
subject  of  the  gift  to  the  heirs.  It  was  held,  that 
this  recital  showed  the  intention  of  the  donor  to 
restrain  the  gift  to  the  heirs  or  children  then  liv- 
ing, and  that  children  bom  afterwards  did  not 
take.     Kitchens  v.  Craig,  1  ib.  1 19. 

8.  A  declaration  by  the  alleged  donor  of  the 
intention  to  give,  and  possession  by  the  donee, 
authorize  a  jury  to  presume  a  gift.  JifCluney  v. 
Loekhart,  ib.  117. 

9.  A  purchaser,  who  seeks  to  avoid  a  gift, 
must  show  that  he  derives  title  from  the  donor. 
Crozier  v.  Bryant,  4  Bibb,  174. 

10.  A  voluntary  gift  from  a  parent  to  his  child 
will  always  be  supported  against  a  subsequent 
creditor,  with  notice,  and  against  a  subsequent 
creditor  without  notice,  if  it  be  bona  fide,  and 
free  from  all  trick  and  contrivance  to  defeat 
creditors.     Howard  v.  Williams,  1  Bailey,  575. 

11.  Giflsof  land  or  personal  propertv  are  not 
void  merely  because  the  giver  was  indebted  at 
the  time.     Mateer  v.  Hissim,  3Pennsyl.  160. 

12.  A  gift  of  charity  shall  not  fail  for  want  of 
a  trustee,  hot  shall  vest  as  soon  as  the  char- 
ity has  the  power  to  take.  JfGirr  v.  Aaron, 
1  ib.  49. 

13.  A  person  made  a  gift  of  slaves  to  his 
daughter  and  the  heirs  of  her  body  ;  and  in  case 
she  died  without  issue,  —  that  is,  children  of  her 
body,  —  the  said  slaves  to  return  to  the  grantor. 
Held,  that  this  limitation  was  not  too  remote, 
and  therefore  was  good.  Higgenbothamv,  A«cA- 
tr,  2  Call,  313. 

14.  Persoanl  properly  may  be  limited  over  in 


any  wsy  by  which  it  can  be  trsnsmitted  from 
one  person  to  another ;  and  therefore,  in  a  gift 
of  personal  property,  the  donor  may,  by  writing 
not  under  seal,  or  verbally,  create  a  UmitatioA 
over  either  by  way  of  trust  or  as  a  direct  gift ; 
and  such  writing  is  admissible  evidence  againvi 
those  claiming  under  the  donee.  Brummet  v. 
Barber,  2  Hill,  S.  C.  543. 

15.  If  a  will  is  made  after  a  donatio  causa 
mortis,  the  donatio  is  set  aside.  Adams  v.  Kieh' 
olas,  1  Miles,  90. 

16.  A  promise  to  pay  money  as  a  gift  is  not  a 
ground  of  action,  as  a  promissory  note.  Pear* 
son  V  Pearson,  7  Johns.  26. 

17.  A  promise  to  give  is  revocable  until  de- 
livery of  the  thing  promised,  tb. 

18.  It  is  the  motive  not  the  act  which  may 
make  a  voluntary  deed  void.  Efudnal  v.  Wilder^ 
4  M'Cord,  294.     Vide  Aorexmsht,  511. 


II.    Delivery. 

19.  Delivery  of  possession  of  the  thing  given 
is  essential  to  the  validity  of  the  gift.  JCMe  v. 
Smith,  2  Johns.  52. 

20.  Delivery  of  possession  is  essential  to  the 
validity  of  a  gift.  Grangiac  v.  Arden,  10  Johns. 
293. 

21.  To  constitute  a  gift,  there  must  be  an  ac- 
tual or  constructive  delivery  of  possession,  so 
as  to  confer  a  right  to  present  eirjoyment.  PiUs 
V.  Mangum,  2  &iley,  588. 

22.  A  delivery  of  possession  of  the  thing  given 
is  essential  to  the  validity  of  a  gift.  Pearson  v. 
Pearson,  7  Johns.  26. 

23.  A  gift  of  porsonal  estate  is  not  valid,  un- 
less possession  thereof  be  delivered  to  the  donee. 
Frisbie  v.  M'Carty,  1  Stew.  &  Port.  56. 

24.  If  the  intention  of  the  donor  to  give  be 
doubtftil,  a  delivery  must  be  proved,  to  perfect  a 
parol  gift  of  a  chattel.  Fowler  v.  Stuart,  t 
M'Cord,  504. 

25.  A  verbal  gift  of  a  chattel,  without  any 
actual  delivery,  does  not  pass  the  property  to  the 
donee.     Ewing  v.  Ewing,  2  Leigh.  337. 

26.  A  parol  gift  is  invalid  without  delivery  of 
possession  by  the  donor.  Baker  v.  Avant,  1  N. 
A  M.  218.  But  a  manual  delivery  is  not  neces- 
sary. M'DoweU  V.  Murdoch,  ib.  237.  S.  F. 
Bek  V.  Coleoek,  ib.  592. 

27.  A  gift  will  be  supported  against  subse- 
quent creditors  with  notice,  although  the  donor 
retain  possession  after  the  gift.  ^&ddon  v.  Day, 
1  BaUey,  587. 

28.  Where,  in  anticipation  of  death,  personal 
property  is  delivered  to  one,  and  an  arrangement 
in  writing  in  conformity  thereto ;  the  writing  is 
held  to  be  revoked  by  recalling  the  personal 
property  to  the  grantor's  possession.  Wigle  v. 
WigU,  6  Watts,  522.     S.  Cf.  5  Watts,  486. 

29.  Where  a  donor  was  indebted  at  the  time 
of  the  gift,  and  continued  in  possession,  using 
the  gift  as  his  own,  and  continued  in  debt  up  ta 
the  period  of  his  insolvency,  the  gift  cannot  b« 
supported  against  a  creditor;  even  one  whose 
debt  was  created  subsequent  to  the  gift.  Madr^ 
dm  V.  JDby,  1  Bailey,  337.  See  2  Bailey, 
122,   128. 

30.  The  possession  of  a  chattel  by  the  doniMr, 
if  the  donee  be  his  minor  child  and  reside  with 
him,  is  not  a  badge  of  fraud,  but  is  oonststettt 
with  the  gift,  and  may  be  considered  the  po9> 
session  of  the  donee.  Howard  v.  WaUams,  1 
Bailey,  575. 

31.  Pomssioo  of  tiM  propeity  hf  the  doaort 
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after  ezecntion  of  the  deed  of  gift,  is  an  eri- 
oence  that  the  gift  was  fraudulent,  both  against 
existing  and  subsequent  gifts.  Cordery  ▼.  Zealy^ 
2  Bailey,  205. 

32.  If  A  say  to  B,  **  I  will  giv^e  you  the  com 
growing  in  that  field,"  it  is  not  a  valid  gift 
without  a  delivery ;  and  if  B  enter  the  field  after 
the  corn  is  ripe,  and  cut  and  carry  it  away,  he  is 
a  trespasser.    JfobU  v.  Smithf  2  Johns.  52. 

33.  Whether  com  Rowing  in  a  field  is  sus- 
ceptible of  delivery  in  any  other  way  than 
by  putting  the  donee  in  possession  of  the 
land.  ib. 

34.  A  deed  of  gift,  by  the  father  to  his  chil- 
dren, of  ^*all  the  estate  which  he  owns  at  the 
date  of  the  deed,  or  should  own  at  his  death," 
does  not  pass  to  his  children  money  of  which  he 
died  possessed,  there  being  no  actual  delivery  of 
the  money.  BtUUr  v.  ScofieUL,  4  J.  J.  Marsh. 
139. 

35.  Where  a  father  bought  a  ticket  in  a  lottery 
which  he  declared  he  gave  to  his  infant  daughter 
£.,  and  wrote  her  name  upon  it,  and  after  the 
ticket  had  drawn  a  prize,  he  declared  he  had 
given  the  ticket  to  his  child  £.,  and  that  the 
prize-money  was  hers ;  this  was  held  sufficient 
lor  a  jur^  to  infer  all  the  formality  requisite  to 
a  valid  gift,  and  that  the  title  to  the  money  was 
complete  and  vested  in£.  Orangiac  y.  Ardeuy 
10  Johns.  293.  

111.    Oift  in  Contemplation  of  Marriage. 

36.  If  propertv  be  sent  home  with  a  child,  by 
her  parents,  on  her  marriage,  it  is  almost  con- 
elusive  evidence  of  a  gift.  If  sent  a  long  time 
after,  still  the  presumption  may  arise,  though  it 
is  not  so  conclusive.  JfCluney  v.  Lockkart,  4 
M'Cord,  251. 

37.  Delivery  of  property,  on  the  marriage  of  a 
child,  raises  a  presumption  of  a  gift,  without 
regard  to  time.  Bell  v.  Strother,  3  M'Cord, 
207. 

38.  Where  a  parent  suffers  property  to  go 
into  the  possession  of  a  child  upon  marriage,  it 
is  prima  facie  evidence  of  a  gift.  De  Graffenreid 
r.  Mitchell,  3  M^Cord,  506. 

39.  Where  a  fiither,  at  or  about  the  time  of 
the  marriage  of  his  daughter,  and  with  the  con- 
sent of  the  intended  husband,  places  furniture 
in  the  house  provided  by  such  husband  for  him* 
self  and  wife  when  married,  the  presumption 
will  be  that  it  was  a  gift,  and  not  a  loan,  to  the 
daughter.  Mchols  v.  Edwards,  16  Pick.  62. 
But  where  the  fltther  told  the  daughter,  before 
marriage,  that  he  could  not  give  them  much 
furniture,  but  would  lend  them  enough  to  make 
them  comfortable,  and  two  or  three  days  after 
the  marriage  the  daughter  signed  a  receipt 
acknowledging  that  it  was  a  loan,  which  under- 
standing between  fiither  and  daughter  was  not 
proved  to  be  known  to  the  husband  ;  it  was  held, 
m  an  action  by  the  father  to  recover  possession 
of  the  ftimiture,  which  had  been  mortgaged,  by 
the  husband,  that  it  was  for  the  jury  to  deter- 
mine, upon  the  evidence,  whether  it  was  a  gift 
or  a  loan,  ib, 

40.  A  father  possessed  of  an  ample  fortune 
sent  certain  of  his  slaves,  immediately  after  the 
marriage  of  one  of  his  daughters,  to  her  husband, 
in  whose  possession  they  remained,  without  in- 
terruption or  claim,  until  his  death,  which  hap- 
penea  two  years  and  four  months  afterwards. 
Held,  that  it  must  be  presumed,  in  the  absence 
of  fraud,  that  such  slaves,  being  no  more  than  a 
rsMonabla  provisioi)  for  tlw  daughter  at  the  time, 


were  a  gift  in  consideration  of  the  marriage,  and 
that  the  creditors  of  the  father  had  no  claim  to 
them  as  against  the  representatives  of  the  hus- 
band.    Moore  v.  Daioney,  3  H.  &  M.  127. 

41.  Permitting  personal  property  to  go  into 
the  possession  of  a  daughter  on  her  marriage, 
and  to  remain  there  a  considerable  length  of 
time,  has  been  considered  to  be  sufficient  evi- 
dence, in  South  Carolina,  of  a  gift.  Teague  v. 
OHMn,  2  N.  &  M.  93. 

42.  Permitting  property  to  go  into  the  posses- 
sion of  a  son  or  daughter,  on  their  marriage,  may, 
by  lapse  of  time,  even  when  originally  expressed 
as  a  loan,  be  construed  into  a  gift,  but  not  un- 
less there  was  an  acceptance  of  the  property, 
and  a  continued  possession.  Davis  v.  Webb,  1 
M'Cord,  213. 

43.  A  parent's  permitting  negroes,  or  other 
chattels,  to  go  over  to  or  along  with  a  child, 
after  marriage,  is  a  good  transfer  in  South  Car- 
olina.   Avauni  v.  Sweet,  2  Bav,  528. 

44.  Marriage  is  the  highest  consideration 
known  in  law;  a  gift,  therefore,  in  considera- 
tion of  marriage,  is  good,  even  against  creditors, 
unless  done  with  a  fraudulent  intention.  John* 
ston  V.  DilUard,  1  Bay,  232. 

45.  A  negro  presented  by  a  father  to  a  son-in- 
law,  at  the  time  of  his  daughter's  marriage,  is  to 
be  considered  a  gift.  Farrell  v.  Perry,  1  Hayw. 
2.  Carter  v.  Rvtland,  ib.  97.  Lotham  v.  OtOen, 
2  ib.  66. 

46.  The  property  in  a  slave,  permitted  by  her 
parents  to  go  into  the  possession  of  a  daughter 
on  her  marriage,  is  in  the  husband  of  the  daugh- 
ter.    Byrd  v.  Ward,  4  M'Cord.  228. 

47.  1110  circumstance  of  a  parent's  being  in- 
debted at  the  time  he  makes  a  gift  of  slaves  to  a 
child,  by  way  of  advancement,  does  not  render 
the  gift  void ;  and  the  presumption  of  an  intent 
to  defraud  creditors  mav  be  repelled  by  counter 
evidence,  which  should  be  left  to  the  jury. 
Taylor  v.  Eubanks,  3  A.  K.  Marsh.  239. 

48.  If  a  father  delivers  slaves  to  his  son-in-law 
upon  marriage,  without  avowing  for  what  pur- 
pose, and  the  son-in-law  retains  possession  for 
five  years,  it  should  be  left  to  the  jnry  to  deter- 
mine whether  it  was  intended  as  a  gift  or  a  loan. 
Keene  v.  Macey,  4  Bibb,  35. 

49.  Evidence  of  a  communication  between  the 
father  and  his  daughter's  deceased  husband,  as 
to  the  consideration  on  which  a  parol  gift  for 
slaves  was  founded,  may  be  left  to  the  jury. 
Hugkes  V.  Clayton,  3  Call,  554. 

50.  A  parent  is  a  competent  witness  to  prove 
a  gift  by  himself  to  his  child.  Smith  v.  IdttU' 
John,  2  M'Cord,  362. 

51 .  The  declarations  of  a  father,  at  the  time 
he  sent  certain  negroes  to  his  son-in-law,  are 
entitled  t9  the  consideration  of  the  jury  in  de- 
ciding whether  the  negroes  were  sent  as  a  loan 
or  as  a  gift,  although  the  son-in-law  was  not 
present.     Banks  v.  Hatton,  1  N.  &  M.  221. 


IV.    (lift  of  Slaves. 

52.  A  gift  of  slaves  by  deed,  on  a  good  con- 
sideration, is  valid  without  delivery;  and  the 
relation  of  father  and  child  is  a  good  considera- 
tion.    Banks  V.  Marksberry,  3  Litt.  275. 

53.  Where  the  father  of  a  child,  as  its  natural 
^ardian,  was  in  possession  of  a  slave,  at  the 
time  of  a  gift  of  the  slave  by  the  owner  to  the 
child,  it  was  held  sufficient  possession,  in  Mary- 
land, to  make  the  gift  valid,  and  paased  lb* 


property  to  the  child,  without  ftuiher 
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by  the  donor.  Sanderton  ▼.  Marks^  1  Har.  A 
Gill,  25S. 

54.  Where  a  mother  promiaed  to  gire  to  her 
8on  the  child,  not  then  born,  of  a  slave,  and, 
after  the  birth  of  the  child,  it  continued  with  and 
under  the  control  of  the  mother,  though  called 
in  the  family  the  slave  of  the  son,  it  was  held 
not  a  valid  gift,  there  being  no  delivery  of  pos- 
session.    Cook  V.  Husted,  12  Johns.  188. 

*  55.  A  slave  was  given  to  an  infant  by  deed, 
with  a  reservation  expressed  in  the  deed,  that 
the  donor  was  to  keep  the  slave,  and  raise  it  for 
the  donee,  until  she  arrived  at  the  age  of  13  years. 
The  slave  was  delivered  to  the  donee  on  the 
day  of  the  execution  of  the  deed,  and  on  the 
same  day  taken  back  by  the  donor.  The  deed 
was  never  recorded,  and  the  donee  never  lived 
with  the  donor.  Held,  that  such  gift  was  void, 
under  §  51  of  the  Virginia  act  concerning  slaves. 
(1  Rev.  Code,  432!)  Durham  v.  Dunkly^  6 
Rand.  135. 

56.  A  second  donee  of  a  slave,  relying  upon 
the  possession  of  the  donor  five  years  after  the 
first  gift,  in  bar  of  the  right  of  the  first  donee, 
must  show  that  the  donor  c<n tinned  for  five 
years  in  the  uninterrupted  adverse  possession. 
Daiuel  V.  Danid^  1  Dana,  238. 

57.  A  gift  of  slaves,  by  a  father  to  his  chil- 
dren, to  take  efiect  afler  the  death  of  himself 
and  wife,  and  not  until  then,  is  valid.  Banks  v. 
Marfuberry,  3  Litt.  275. 

58.  A  reservation,  in  a  deed  of  gift  of  slaves, 
incompatible  with  the  gifi,  is  void.  ib. 

59.  If  a  gift  of  a  slave  be  made  upon  condi- 
tion that,  if  the  donee  die  without  issue,  the 
slave  shall  revert  to  the  donor,  the  condition  is 
void.     B^y  ▼•  Moorty  1  Dana,  235. 

•  60.  A  gift  of  a  negro  being  formally  made  to 
a  minor,  the  property  vests  immediately  in  him, 
and  he  can  recover  the  negro,  if  sold  Iw  the 
donor's  administrator  as  part  of  the  donor's 
estate,  of  a  bona  fide  purchaser.  Sted  v. 
JIf  Knight,  1  Bay,  64 

61.  The  owner  of  a  slave,  calling  her  to  him, 
and  putting  his  hand  on  her,  requested  the  per- 
sons then  present  to  take  notice,  that  he  then 
gave  the  slave  to  A,  his  granddaughter,  who  at 
the  time  lived  in  his  house,  with  her  father  and 
mother,  and  declared  that  the  slave  and  her 
posterity  should  be  the  property  of  A.  Held, 
that  such  parol  gift  was  sufficient,  in  law,  to 
transfer  the  property  in  the  slave  to  A.  Hannah 
Y.^arkesj  4  Har.  &  J.  310. 

€&.  While  a  negro  slave  was  in  possession  of 

A,  the  master  of  the  slave  verbally  gave  it  to  B, 
the  daughter  of  C,  then  an  infant  of  four  years  old, 
and  left  it  in  the  possession  of  C,  for  the  use  of 

B,  and  C  kept  possession  of  it,  for  the  benefit  bf 
B.  Held,  that  such  verbal  gift,  under  the  cir- 
cumstances, was  sufficient  to  transfer  the  prop- 
erty to  B,  without  further  delivery.  Sprigg  v. 
Presly,  3  Har.  Sc  J.  493. 

63.  In  the  case  of  the  parol  gift  of  a  slave, 
the  law  does  not  imply  a  warranty,  which  would 
descend  with  assets  to  the  heir.  Pate  v.  Barrett, 
2  Dana,  426. 

64.  A  declared  that  he  had  given  a  slave  to 
his  son,  and  his  son  took  her  away,  but  returned 
her  on  the  same  day  to  his  father  for  his  use/ 
The  father  had  possession  of  her  at  the  time  of 
the  said  declaration,  and  to  the  time  of  his  death, 
in  the  keeping  of  his  overseer,  who  supposed 
her  to  be  the  property  of  A,  while  she  was  un- 
der his  management.  Held,  that  the  gift  was 
Toid.  Stewart  v.  Chiswell,  4  Har.  &  M'Hen. 
6fl7. 


65.  A  parol  gift  of  a  slave  by  a  father  to  an 
infant  child  living  with  him,  by  a  declaration 
that  the  gift  is  made,  without  delivery  of  pos- 
session, is  not  good  against  a  subsequent  pur- 
chaser of  that  slave,  although  s^ch  purchaser 
knew,  at  the  time  of  his  purchase,  that  the 
father  had  so  made  the  gift.  Hunter  v.  Jones,  6 
Rand.  541. 

66.  A  debtor  agreed  with  his  creditor  that  a 
slave  should  be  sold  at  a  constable's  sale,  and 
purchased  by  the  creditor ;  that  the  property 
might  be  redeemed,  and  when  redeemea  should 
belong  to  the  debtor's  son  as  a  gift  from  his 
father.  Held,  that  there  was  a  sufficient  de- 
iiveiy  to  the  son  to  constitute  a  valid  gift  by 
parol ;  and  that,  when  redeemed,  the  property 
belonged  to  the  son ;  and  that  a  sufficient 
amount  of  hire,  received  by  the  creditor,  re- 
deemed the  slave  under  the  contract.  Smith  v. 
Wiggins,  3  Stew.  221. 

o7.  A  testator  gave  to  one  of  his  sons,  **  $150, 
one  third  payable  in  one,  one  third  in  two, 
and  one  third  in  three  years  after  his  de- 
cease, to  be  paid  at  the  rate  of,- and  in  proportion 
to,  likely  six-feet  oxen  at  $50  per  yoke."  It 
was  held,  to  be  n  gift  of  the  value  of'^a  yoke  of 
oxen,  at  the  respective  times  when  the  payments 
were  to  be  made  ;  and  such  oxen  being,  at  the 
time  the  first  payment  became  due,  worth  $70, 
it  was  held,  that  the  legatee  was  entitled  to  that 
sum.    MorirUl  v.  Morrtll,  2  N.  Hamp.  262. 

68.  By  the  Virginia  act  of  assembly,  no  gift 
of  a  slave  was  valid,  unless  in  writing  and  re- 
corded ;  but  parol  evidence  may  be  given  of  the 
existence  of  a  deed  of  gift,  to  show  the  nature 
of  possession  which  accompanied  the  deed. 
Spiers  v.  IVUlison,  4  Cranch,  398. 

69.  In  Virginia,  in  1784,  no  gift  of  a  slave  was 
valid  unless  in  writing  and  recorded,  although 
possession  accompanied  the  gift.  Ramsay  v. 
Lee,  4  Cranch,  401. 

70.  A  gift  of  slaves,  in  Virginia,  can  only  be 
evidenced  by  deed,  or  will  duly  proved  and  re- 
corded, or  by  possession  passing  from  the  donor 
to  the  donee,  and  remaining  with  him,  or  one 
claiming  under  him ;  and  such  possession  must 
be  an  actual  abiding  permanent  possession. 
Durham  v.  Dunkley,  6  Rand.  135. 

71.  The  Virginia  act  of  1787,  respecting  parol 
gifts  of  slaves,  is  prospective  only.  Turner  v. 
Turner,  4  Call,  234. 

72.  In  detinue  for  slaves,  in  Virginia,  it  was 
held,  that  evidence  of  five  years  possession, 
though  under  a  parol  gift,  was  admissible  to  bar 
the  plaintiff's  demand.  Jordan  v.  Murray,  3 
Call,  85. 

73.  In  an  action  of  detinue  for  the  recovery 
of  slaves,  it  was  held,  that  evidence  of  a  parol 
gift  of  the  slaves  was  not  admissible  to  show 
title  in  the  plaintiff,  such  gift  being  required  to 
be  in  writing  by  act  of  17^.  Turner  v.  Turner, 
1  Wash.  139. 

74.  A  conveyed  to  his  sister  B,  by  deed  of 
gift,  a  negro  girl  to  her  and  her  lawful  issue  for- 
ever, and  if  she  died  without  issue  aforesaid,  the 
said  negro  girl,  and  her  increase,  to  return  to  the 
estate  of  the  donor.  B  died,  without  ever  hav- 
ing lawful  issue.  Held,  that  the  dying  without 
issue  generally  is  too  remote,  and  that  the  whole 
interest  in  the  negro  vested  in  B.  Johnson  v. 
Ush,  4  Har.  <&  J.  441. 

75.  Where  a  father  made  a  parol  gift  of  slaves 
to  his  son-in-law,  and  the  son-in-law  willed  them 
to  the  donor's  grandchildren  according  to  his 
directions ;  it  was  held,  not  to  be  a  gift  in  wri- 
ting required  by  the  North  Carolina  act  of  1806, 
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and  that  ike  donor,  after  the  ■on-in-Uw'f  death, 
night  resume  posflession  of  the  slayes.  BemiuU 
T.  lUwers,  1  DeT  dt  Batt.  467.  S.  P.  "  " 
T.  Alston^  ib.  479. 


V.    Gift  of  Lands, 

76.  A  pft  by  parol  of  real  estate  by  A  to  B 
his  son,  the  donee  being  in  possession  and  hav- 
ing made  improyements,  rests  in  B  no  interest 
in  the  property,  which  a  court  of  law  or  equity 
can  recognise.  Admiuon  t.  Lamb^  3  Blackf. 
446. 

77.  A  parol  gift  of  land  by  a  father  to  his 
child,  accompanied  by  permanent  improTements, 
gives  an  indefeasible  title  to  have  the  contract 
executed.*    Yotmg  v.  GUndmdng,  6  Watts,  509. 

78.  A  parol  gift  of  lands  from  father  to  son, 
under  which  improvements  have  been  made, 
and  possession  had  several  years,  will  be  sup- 
ported.    Syler  v.  Eckkartj  1  Binn.  378. 

79.  A  gift  of  land  to  the  inhabitants  of  a  town, 
in  their  corporate  capacity,  is  not  void.  IFar- 
eester  v.  Eaton^  13  Mass.  371. 

80.  A  parol  rift  of  land  creates  a  tenancy  at 
will,  that  may  be  revoked  by  devise  ',  and  such 
devisee  need  give  no  notice  to  quit  to  a  tenant 
of  the  donee.  Jmekson  v.  Rogerg^  1  Johns. 
Cas.  33. 

81.  The  parol  gift  of  land  creates  a  tenancy 
at  will,  which  may  be  revoked  at  any  time,  by 
the  donor,  without  notice  to  quit.  Jtiekson  v. 
RogerM^  2  Caines,  Cas.  314. 

&.  A  parol  gift  of  lands,  from  father  to  son, 
b  sabjeet  to  uie  statute  of  frauds.  SUwart  v. 
SUwmrt,  3  Watts,  253. 


GRANT. 

1.  Spanish  giants,  made  after  the  treaty  of  peace 
of  1782,  between  the  United  States  and  Great 
Britain,  within  the  territory  east  of  the  River 
Mississippi,  and  north  of  a  line  drawn  from  that 
river,  at  the  31  st  degree  of  north  latitude,  east  to 
the  middle  of  the  River  Apalachicola,  have  no  in- 
trinsic validity,  and  the  holders  must  depend 
for  their  titles  exclusively  on  the  laws  of  the 
United  States.  Henderson  v.  Pomdexter^  12 
Wheat.  530. 

2.  Where  a  ffrant  proposed  to  pass  certain 
land,  part  of  which  had  been  already  granted, 
it  was  held  to  be  good  for  that  part  which  it 
could  legally  pass,  and  void  as  to  the  rest.  Pal- 
terson  v.  Jenks,  2  Pet.  216. 

3.  Every  grant  of  land,  issued  in  the  form  pre- 
scribed by  law,  is  presumed  to  be  valid  ;  and  it 
is  incumbent  -on  him  who  controverts  it  to  sup- 
port his  objections,  ib. 

4.  A  grant  must  describe  the  land  to  be  con- 
veyed, and  the  subject  granted  must  be  identified 
by  the  description  in  the  instrument.  Where 
course  and  distance  are  the  only  guides,  these, 
though  unsafe,  must  be  used.  Chinowetk  t.  Hm^ 
keU,  3  Pet.  96. 

5.  Unmolested  possession  for  30  years  autho- 
risBCs  the  presumption  of  a  grant.  Barclay  v. 
Hoioell,  6  Pet.  498. 

6.  If  a  grant  is  made  on  a  condition  subse- 
quent, and  its  performance  becomes  impossible, 
by  the  act  of  the  grantor,  such  grant  becomes 
mngle.     U.  Staieo  v.  Arredando,  6  Pet.  691. 

7.  The  thing  granted  must  be  so  described  as 


to  be  capable  of  bein^  distinguished  fVom  other 
things  of  the  same  kmd ;  but  the  grant  itself 
need  not  contain  such  a  description  as,  without 
the  aid  of  extrinsic  testimony,  to  ascertain  pre- 
cisely what  is  conveyed.  Blako  v.  Dokerttfy  5  ' 
Wheat.  359. 

8.  The  usual  reservation  of  a  certain  portion 
of  lands  for  public  uses,  in  a  grant  by  the  state 
to  individuals,  is  a  condition  subsequent  >  impos- 
ing on  the  grantees  the  duty  of  impartially  set* 
ting  apart  a  quantity  so  reserved,  for  the  desig- 
nated uses.  Porter  v.  Grinoold^  6  Greenl.  430. 
Where  such  lands  are  so  set  apart,  by  vote  of  the 
proprietors,  and  designated  in  severalty,  the  fee 
thereby  passes  from  the  original  proprietors,  and 
becomes  vested  in  the  several  parties  for  whose 
respective  benefit  the  reservation  was  made,  if  in 
being,  and  capable  of  taking  the  estate,  ib.  Pre- 
vious to  the  existence  of  such  party  capable  of 
taking,  the  fee  in  such  lands  is  not  in  the  state, 
nor  in  the  town,  as  successor  to  the  corporation 
of  proprietors,  for  the  purpose  of  custody  ;  but  is 
in  the  original  grantees  and  their  heirs,  t^.  A 
grant  by  the  provincial  government  of  Massa^ 
chusetts,  under  the  charter  of  William  and  Mary, 
conveyed  no  seizin  to  the  grantee,  against  the 
province,  without  the  approbation  of  the  crown. 
HiUr.  Dyer,  3  Greenl.  441. 

9.  No  particular  terms  are  necessarv  to  con- 
stitute a  grant  by  a  legislature.  Enfield  v.  Pet" 
mil,  5  N.  Hamp.  280. 

10.  A  patent  for  land,  granted  by  one  state,  is 
one  of  those  public  acts  to  which  every  other 
state  is  bound  to  give  full  faith  and  credit,  under 
the  constitution  of  the  United  States ;  and  tiie 
validity  of  such  a  patent  cannot  be  ci^aterally 
drawn  in  question,  in  the  courts  of  anv  other 
state,  upon  the  ground  of  its  being  a  forgery. 
Lassly  v.  FovUotns,  4  H.  dc  M.  146. 

11.  A  general  parol  license^  by  the  owner  of 
land,  to  cut  and  carrv  away  wood  growing  there- 
on, (if  available  at  aU,)  must  be  acted  on  within 
a  reasonable  time,  and  must  be  considered  as  ap- 
plving  to  the  wood  as  substantially  in  the  state 
of'^growth  in  which  it  is  at  the  time  of  giving  tbe 
license.  GUmore  v.  9ViUmr,  12  Pick.  120.  What 
is  a  reasonable  time,  the  facts  being  agreed,  in  a 
question  to  be  determined  by  the  court,  ib.  Such 
a  license,  not  acted  upon  within  15  years,  was 
held  to  have  become  inoperative,  ib. 

12.  By  an  indenture  between  the  town  of  Bos- 
ton and  the  Boston  Mill  Corporation,  the  corpo- 
ration granted  to  the  town  a  certain  proportion  of 
a  tract  of  land  covered  with  water,  '*  excepting 
the  mill  creek,  and  such  other  canals  as  may  be 
agreed  to  be  kept  open  for  the  passage  of  boats ; " 
and,  by  a  subsequent  indenture  between  tlie 
same  parties,  it  was  agreed  that  the  town  might 
put  a  covering  over  part  of  the  creek,  (or  canal,) 
^  provided  omy  that  no  interruption  or  impedi- 
ment shall  be  made  or  permitted,  below  said  cot- 
ering,  to  boats  or  rafts  passing  through  or  into 
said  canal.'*  It  was  held,  that  these  provisions 
did  not  amount  to  a  licease  to  the  abutters  to 
navigate  the  creek.  Baker  v.  Boston^  12  Pick. 
184.  The  creek,  however,  was,  in  fact,  kept  open 
fbr  the  purpose  of  boat  navigation ;  and  it  was 
held,  that,  although  there  was  an  implied  license 
fbr  every  one  so  to  use  it,  yet  that  this  was  not  a 
perpetual  license,  and  could  not  be  pleaded  as 
a  grant  or  a  dedication  to  the  public ;  and  that  no 
use  of  the  creek,  while  it  was  permitted  thus  to 
remain  open,  would  give  to  any  individual  a 
prescriptive  right,  ib.  It  was  also  held,  that  an 
abutter  could  not  gain  anv  prescriptive  rifht  by 
using  the  cf^k,  while  thus  kept  open,  for  ~" 
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purposes  of  a  drain,  beoanae  tuch  me  was  not  ad- 
yerse.  ib. 

13.  The  grants  of  lands  (now  within  the  state 
of  Vermont)  made  by  the  governor  of  New 
Hampahire,  then  a  province,  were  royal  grants ; 
so  that,  on  surrender  thereof,  the  crown  was  in 
its  right  again,  and  might  make  a  new  grant. 
Thus,  on  such  surrender  to  the  governor  of  the 
then  province  of  New  York,  (to  which  this  terri- 
tory became  annexed,)  that  governor,  as  repre- 
sentative of  the  crown,  made  a  new  grant,  and 
this  was  valid ;  and  the  recital  of  such  surren- 
der, in  the  governor  of  New  York's  grant,  is 
prima  facie  evidence  thereof;  as  is  a  long  acqui- 
escence in,  and  occupation  under,  the  New  York 
grant,  by  the  New  Hampshire  grantees.  Paiae 
y.  Snuady  1  Chip.  56. 

14.  In  the  New  Hampshire  grants  of  town- 
ahips  to  proprietors  in  common,  *^  the  governor*8 
lot,"  so  called,  is  reserved  to  him,  in  severalty, 
by  the  charter,  and  located  thereby.  If  his  title 
prove  invalid,  by  reason  of  a  prior  grant  of  the 
same  lot,  those  claiming  under  him  are  not  en- 
titled to  compensation  from  the  lands  of  the 
other   proprietors.       Strong  v.   Paine^  1  Chip. 

15.  Under  a  grant  of  « a  right  of  procuring 
marble  from  grantor*s  land,  free  and  unmolest- 
ed, but  not  to  the  exclusion  of  other  grantees,'* 
for  sawing  and  manufacture  by  grantee,  held, 
that  grantor  was  not  entitled  to  tne  fragments 
necessarily  made  by  grantee  before  the  blocks 
were  ready  for  sawing,  dbc.  Rice  v.  Ferris,  2 
Verm.  6^. 

16.  A  grant  of  land  will  never  be  presumed 
from  lapse  of  time,  unless  the  lapse  of  time  is  so 
great  as  to  create  the  belief  that  it  was  actually 
made ;  or  unless  the  facts  in  the  case  show  that 
the  party,  to  whom  it  is  presumed  to  have  been 
made,  was  legally  or  equitably  entitled  to  it.  Jack- 
ss»  v.  Moare^  6  Cow.  706. 

17.  Until  the  exercise  of  a  right  reserved  in  a 
grant,  by  the  grantor,  the  reservation  is  inoper- 
ative, and  the  whole  premises  vest  in  the  gran- 
tee, who  may  assert  his  right  against  any  one  but 
the  grantor,  or  his  assignee.  Provost  v.  Colder , 
2  Wend,  517. 

18.  A  trifling  indebtedness  of  a  grantor,  who 
retains  under  his  control  property  enough  to  meet 
all  demands,  will  not  avoid  a  conveyance.  Jack' 
Sony.  Peek,  4  Wend.  300; 

19.  A  title  subsequently  acquired  by  a  person 
who  has  quitclaimed  his  interest  in  lands,  in 
which,  at  the  time  of  the  quitclaim,  he  had  no 
title,  does  not  enure  to  the  benefit  of  the  gran- 
tee, ib. 

20.  The  right  to  overflow  adjoining  premises 
of  a  grantor,  to  the  extent  necessary  to  the  prof- 
itable employment  of  a  water  privilege,  con- 
veyed in  the  manner  in  which  it  existed,  and  had 
veen  used,  previous  to  the  grant,  passes  to  the 

rantee  as  appurtenant  to  the  premises  conveyed. 
OaJdo^  V.  StOMUv,  5  Wend.  523. 

21.  A  grant  of  land  to  a  son  is  no  surrender 
oi  a  grant  to  bis  father,  under  which  he  claims 
by  descent.  J)^  y.  CarroUj  1  Har.  &.  M'Hen.  78. 

22.  In  Maryland,  a  grant  of  land,  issued  after 
the  death  of  the  person  named  as  grantee,  is  not 
good,  though  it  be  after  the  certificate  of  survey 
IS  returned.  Potter  v.  PunuU,  1  Har.  dt  M'Hen. 
908. 

23.  Where  there  was  a  certificate  of  survey  of 
land,  made  in  1730,  and  a  grant  thereon  in  1724, 
issued  afWr  the  death  of  the  grantee,  it  was  held, 
that  the  jury  might,  and  ought,  to  presume  a 
put  to  the  d»Tife«a  of  the  gmntee,  if  possession 


of  the  land  had  been  held  under  said  title.  Csr- 
ridl  V.  J^orwood,  5  Har.  dt  J.  155.  t^.  4  Har.  d^ 
M'Hen.  287. 

24.  Land  included  in  a  grant,  but  excluded 
from  the  certificate  of  survey*  on  which  the  grant 
issued,  cannot  be  taken  up  as  vacant  land.  Tol" 
son  v.  Lanham,  2  Har.  db  ].  174. 

25.  A  grant  of  land  is  to  be  construed  moat  far 
vorably  for  the  grantee,  t^. 

26.  if  a  grant  is  for  more  land  than  is  con- 
tained in  the  certificate  of  survey,  it  may  be  va- 
cated in  a  court  of  chancery ;  and  if  it  is  for 
less  land,  the  grantee's  remedy,  if  any,  is  in 
equity,  t^. 

27.  tisnd  liable  to  confiscation  was  surveyed, 
under  an  escheat  warrant,  previous  to  aVerbal 
application  to  the  executive  to  purchase  it. 
The  grant  obtained  on  the  escheat  certificate 
was  li^ld  to  vest  a  title  to  the  land,  although  the 
composition  money  on  the  escheat  was  not  paid, 
nor  the  grant  issued,  until  after  the  application 
to  purchase.  Steuart  y.  Donaldson,  5  Har.  &,  J. 
428. 

28.  An  instrument  of  the  following  tenor  :  *^  I 
hereby  authorize  R.  to  open,  and  continue  open, 
a  road  through  my  field,  beginning  at,  Si^. ;  as 
also  to  build,  keep  in  repair,  and  use,  a  bridge 
over  the  branch,  in  the  field  on  which  the  said 
road  will  pass;  said  road  and  bridge  being  in- 
tended as  well  for  the  public  use  as  tne  use  of  R., 
and  to  continue  until  R.  and  myself  shall  agree 
it  shall  be  shut  up  and  altered,  executed  under 
the  hand  and  seal  of  the  owner  of  the  land,  is  a 
grant  of  an  incorporeal  hereditament  —  a  right 
of  way  de  novo — which  will  endure  until  both 
parties  agree  upon  its  discontinuance,  and  which 
must  be  acknowledged  and  recorded  according 
to  the  Maryland  laws.  Hays  v.  Richardson,  1 
Gill  ds  Johns.  366.  Such  a  right  of  way  cannot 
be  affected  by  deed  of  bargain  and  sale.  JilitsTf 
if  it  were  a  right  of  way  in  esse,  ib, 

29.  Location  is  a  question  of  evidence ;  and 
course  and  distance  must  govern,  in  the  absence 
(^  actual  marks.  Coats  v.  Mathetes^  2  N.  ^  M.  99. 

30.  If  a  grant  has  once  passed  the  great  seal, 
it  cannot  be  revoked,  except  by  some  legal  pro- 
ceeding, and  this  for  the  most  obvious  reason. 
Duncan  v.  Beard,  2  N.  d:.  M.  400, 

31.  A  grant  to  A  and  **  his  associates,"  is  not 
void  for  uncertainty ;  and  possession  for  60 
years,  under  A,  raises  a  presumption  of  a  deed 
from  his  associates,  ib. 

32.  Every  one  accepts  a  grant  on  the  faith  of 
the  public,  and  not  of  the  grantee.  Where  a 
person  sells  land  by  the  metes  and  bounds  of 
an  original  grant,  if  the^purchaser  gets  all  the 
land  embraced  in  the  gruit,  even  though  the 
lines  be  closed  in  a  different  manner  than  was 
contemplated  by  the  parties,  or  should  even  con- 
tain less  than  it  purports  to  contain,  the  pur- 
chaser can  have  no  recourse  to  the  seller,  except 
upon  some  special  covenant,  or  intentional  mis- 
representation.   BondY.  QftaUlebaum,  1  M'Cord, 

90Vt 

33.  Cmtsris  paribus,  the  lines  in  conflicting 
grants  should  be  closed  in  the  method  most  fa- 
vorable to  the  elder  grant.  Stokes  v.  HoUiday,  1 
M'Cord,  255. 

34.  One  cannot  claim  under  a  graatoe  who 
was  dead  when  the  grant  was  taken  out.  Smith 
v.  Smith,  4  M'Cord,  276. 

35.  An  innocent  purchaser,  without  notice,  of 
land,  in  Tennessee,  fit»m  the  grantee,  of  North 
Carolina,  is  protected  by  the  laws  of  Tennessee, 
though  the  grant  be  legally  defective.  Polk  y. 
ffaidaU,  5  WJkeat.  293. 
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36.  An  entry,  or  other  legal  incipiency  of  title, 
18  neceBsary  to  the  validity  of  a  grant  issued  by 
North  Carolina,  for  lands  m  Tennessee,  afler  the 
separation.  But  a  forged  warrant  is  no  eyidence 
of  an  entry.     Polhy.  Wendall,  5  Wheat.  293. 

37.  In  Kentucky,  in  ascertaining  a  place  to 
be  found  by  its  distance  from  another  place,  by 
its  description  in  an  entry,  the  words  **  about,  * 
or  **  nearly,'*  and  the  like,  are  to  be  discarded, 
if  there  are  no  words  making  it  necessary  to  re- 
tain them ;  and  the  distance  mentioned  is  to  be 
taken  positively.  Johnson  v.  Pannel^  2  Wheat. 
S06. 

38.  A  grant,  by  a  breach  of  condition  subse- 
quent, is  not  void ;  it  is  only  voidable  by  those 
alone  who  made  it.  Wtakly  v.  WiUson,  1  Overt. 
370. 

39.  In  Tennessee,  a  ^nt  will  be  presumed 
from  a  continued  and  uninterrupted  possession  of 
30  years.    Hanes  v.  Peck,  Mart.  &  Yerg.  228. 


GUARANTY. 

1.    Construction, 
II.   lAabilUy. 

III.  H^hat  necessary  to  hind  Guarantor, 

Jfotice  and  Demand, 

IV.  Actions  and  Evidence. 


I.  Construction. 

1.  The  payee  of  a  promissory  note  indorsed  it 
m  these  words  :  **  For  value  received,  I  sell,  as- 
sign, and  guaranty,  the  payment  of  the  within 
note  to  J  A,  or  bearer."  Held,  that  this  was  an 
absolute  engagement  that  the  maker  should  pay 
the  note  when  due,  or  that  the  payee  would  pay 
it  himself;  and  that  the  plain  tin  was  not,  there- 
fore, bound  to  prove  demand  and  notice.  Butler 
V.  Wright,  20  Johns.  367. 

2.  A  guaranty  on  a  promissory  note,  in  these 
words :  *^  1  hereby  guaranty  the  payment  of  the 
within  note,  one  year  from  this  date,  whether  a 
suit  is  brought  against  the  signer  or  not,"  is  a 
conditional  agreement,  requiring,  on  the  part  of 
the  holder,  demand  and  notice,  and  will  not  sup- 
port an  allegation  of  an  absolute  promise  to  pay 
the  money  at  the  end  of  a  year.  Sage  v.  Wilcox, 
6  Conn.  81. 

3.  A  trader,  in  Maine,  being  about  to  purchase 
goods  in  Boston,  exhibited  and  delivered  to  the 
seller  a  letter  from  his  friend  in  Maine,  addressed 
to  himself,  containing,,  among  other  things,  the 
following:  *^For  tlie  amount  of  such  goods  as 
you  wish  to  purchase  on  six  months'  credit,  not 
exceeding  $1000, 1  will  guaranty,  at  2^  per 
cent. ; "  upon  the  faith  of  which  he  obtained 
goods,  giving  therefor  his  promissory  note,  pay- 
able in  six  months  with  ^race.  It  was  held,  that 
this  was  not  an  authority  to  the  purchaser  to 
bind  the  writer  at  all  events,  nor  was  the  pur- 
chaser thereby  constituted  his  agent  for  the  pur- 
pose of  receiving  notice  of  its  acceptance ;  but 
that  it  was  merely  a  case  of  collateral  guaranty, 
in  which  seasonable  notice  of  acceptance  was 
necessary,  in  order  to  charge  the  guarantor. 
Bradley  v.  Cary,  8  Greenl.  034. 

4.  B.  gave  to  S.  a  collateral  guaranty,  con  tun- 
ing these  principal  words :  *<  1  have  consented, 
and  now  hereby  promise  to  you,  that  I  will  be 
ultimately  accountable  to  you  for  the  sum  of 
$150,  if  the  said  H.  shall  purchase  goods  of  you, 
and  should  fail  to  pay  you  for  them."    On  the 


same  day,  S.  sold  to  H.  goods  to  that  amount,  on  • 
credit  of  six  months.  No  notice  was  given  by 
S.  to  B.  of  the  acceptance  of  the  guaranty,  or  the 
sale  of  the  goods  ;  but,  about  five  months  after- 
wards, H.  was  summoned,  as  the  trustee  of  S., 
by  one  of  his  creditors,  and  employed  B  to  pre* 
pare  his  disclosure,  in  which  it  was  stated  that  he 
owed  S.  $110,  for  goods  sold.  After  the  lapse  of 
about  16  months  more,  S.  and  his  creditor  entered 
into  a  compromise,  by  which  the  debt  was  paid, 
but  the  trustee  process  was  kept  on  foot  for  the 
benefit  of  S.,  who  was  to  receive  to  his  own  use 
the  money  which  might  be  obtained  from  the 
trustees.  Judgment  was  accordingly  rendered 
against  S.  and  nis  trustees,  of  whom  H.  was  one, 
and  of  whom  the  money  was  regularly  demanded 
by  the  ofiicer  holding  the  execution ;  but  nothing 
was  paid  by  H.,  nor  liad  any  change  taken  place 
in  his  circumstances.  Afterwards  the  execution 
was  discharged.  It  was  held,  that  the  guaranty 
was  not  absolute,  but  contingent ;  that  B.  had 
sufficient  notice ;  and  that,  as  the  judgment  in 
the  trustee  process  had  been  assigned  to  S.,  and 
could  therefore  no  longer  endanger  H.  in  making 
payment  to  him,  it  was  no  bar  to  an  action  by  o. 
against  B.  on  the  guaranty.  Seaver  v.  Bradley^ 
6  Greenl.  60.    Marlund  v.  Jefferson,  2  Pick.  240. 

5.  The  defendant,  a  president  of  a  manufac- 
turing company,  on  being  presented  by  the 
plaintifiTs  with  their  account  against  the  company, 
wrote  to  the  plaintifis,  referring  them  for  pay- 
ment to  the  superintendent  of  the  company,  sta- 
ting that  he  would  be  furnished  with  ample  means 
to  make  punctual  payment,  and  urging  them  to 
furnish  the  articles  which  they  had  undertaken 
to  make.  He  then  added,  **  I^  in  addition  to  the 
foregoing  explanation,  you  shall  require  any  in- 
dividual guaranty,  I  shall  have  no  objection  to 

give  you  that  pledge."  The  plaintiffs  furnished 
le  goods,  and,  more  than  two  years  from  the  date 
of  the  letter,  when  the  company  had  become  in- 
solvent, called  on  the  defendant  for  his  guaranty. 
Held,  that  the  letter  did  not  amount  to  a  guaran- 
ty, but  merely  a  conditional  engagement  to  give 
a  guaranty,  in  case  the  plaintifiS  should  be  dis- 
satisfied with  the  security  of  the  company  ;  and 
not  having  expressed  their  dissatisfaction  until 
after  a  lapse  of  more  than  two  years,  it  was  to  be 
inferred  that  they  were  satisfied.  Stafford  t. 
Low,  16  Johns.  67.  Vide  Pemoyer  v.  Watson,  ib. 
100.     Beekman  v.  Hole,  17  ib.  134. 

6.  Where  the  plaintiff  received  notes  in  dis- 
charge of  one  which  he  held  against  the  defend- 
ant, and  the  defendant  refused  to  indorse  them, 
but  promised  to  pay  them  if  the  plaintiff  failed  to 
collect  them,  it  was  held  to  be  a  guaranty.  Adr 
cock  V.  Fleming,  2  Dev.  d^  Bat.  470. 

7.  A  letter  from  A  to  B,  saying,  "  You  may 
consider  me  accountable  with  C  to  you  for  any 
contract  he  may  make,"  was  held  to  be  a  guar- 
anty, and  to  include  a  contract  of  guaranty,  by 

B,  of  C's  contract  with  a  third  person.  Meads  t. 
M'Dowell,  5  Binn.  195.  An  acknowledgment  of 
such  a  contract  by  C  will  not  take  the  contract 
between  A  and  B  out  of  the  statute  of  limita- 
tions, ib.  The  declarations  of  C  are  evidence 
against  A,  to  prove  the  contract  between  B  and 

C.  ib. 

8.  Where  the  plaintiff  loaned  money  to  A  B, 
at  the  request  of  the  defendant,  taking  A  B*s 
note  for  the  amount,  payable  in  two  years,  and 
the  following  special  agreement  of  the  defendant, 
on  the  back  ef  the  note,  vis.,  "  I  agree  to  secure 
the  within  note  to  H.  T.,  out  of  or  with  a  deed  of 
a  piece  of  land  and  water  privilege,  situated,** 
4ms.,  «« given  to  the  said  "  •  deiendiat  *  by  £.  U.»'* 
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(maker  of  the  note,)  it  was  holden,  that  this  con- 
stituted a  guaranty,  and  that  the  defendant  was 
not  entitled  to  notice  of  non-payment.  TVue  v. 
Harding,  3  Fairf  193. 

9.  A  gnaranty  in  the  following  terms  :  **  I  will 
guaranty  their  engagements,  should  you  think 
it  necessary,  for  any  transactions  they,  may  have 
in  your  house,'*  was  held  an  absolute  and  contin- 
uing guaranty,  until  countermanded.  Grant  v. 
Ridsdalt,  2  Har.  &  J.  186. 

10.  Upon  a  letter  containing  this  clause :  **  The 
object  of  the  present  letter  is  to  request  you,  if 
convenient,  to  furnish  them  '*  (Messrs.  Stephen 
and  Henry  Higginson)  <^  with  any  sum  they  may 
want,  as  far  as  $50,000— say  $50,000.  They 
will  reimburse  you  the  amount,  together  with  in- 
terest, as  soon  as  arrangements  can  be  made  to 
do  it ;  and  as  our  embargo  cannot  be  continued 
much  longer,  we  apprehend  there  will  be  no  dif- 
ficulty in  this.  We  shall  hold  ourselves  answer- 
able to  you  for  the  amount:**  held,  that  this  was 
not  an  absolute  original  undertaking,  but  a  guar- 
anty ;  that  it  covered  advances  onlv  to  Stephen 
and  Henry  Higginson  (who  were  tnen  partners) 
on  partnership  account,  and  could  not  be  applied 
to  cover  advances  to  either  of  the  partners  sepa- 
rately, on  his  separate  account ;  that  the  author- 
ity of  guaranty  was  revoked  by  a  dissolution  of  the 
partnership,  and  no  subsequent  advances  made  by 
the  party,  afVer  a  full  notice  of  such  dissolution, 
were  within  the  reach  of  the  guaranty  ;  that  the 
letter  did  not  import  to  be  a  continuing  guaranty 
for  money  advanced,  toHts  qiufties,  from  time 
to  time,  to  the  amount  of  $50,000,  but  for  a 
single  advance  of  money  to  that  amount; 
and  that,  when  once  advances  were  made  to 
$50,000,  no  subsequent  advances  were  within 
the  guaranty ;  although,  at  the  time  of  such 
further  advances,  the  sum  actually  advanced 
had  been  reduced  below  $50,000,  by  reimburse- 
ments of  the  debtors.  Cremer  v.  Higginson,  1 
Mason,  323. 

11.  The  defendant  agrees,  in  writing,  *<to  be 
responsible,  and  pay,  to  the  plaintiffs  for  whatever 
goods  have  been,  or  ma^  be,  delivered  to  C  with- 
in one  year.'*  The  plamtlffs  delivered  goods  to 
C  withm  the  year,  and  took  his  promissory  note 
for  the  price.  The  undertaking  of  the  defendant 
was  collateral  only,  and  his  liabilitv  as  guarantor 
was  not  discharged  by  the  plaintiff's  t&ing  C's 
note.  Babcock  v.  Bryant,  12  Pick.  133.  And  he 
was  not  liable  until  after  reasonable  notice  of  the 
amount  of  the  goods  delivered,  and  a  special  re- 
quest to  pay  for  them.  ib. 

12.  A  letter  in  these  words  :  *«  Should  vou  be 
disposed  to  furnish  C.  with  such  goods  as  he  may 
call  for,  from  $300  to  $500  worth,  I  will  hold 
myself  accountable  for  the  payment,  should  he 
not  pay,  as  you  and  he  shall  agree,'*  is  a  condi- 
tional guaranty,  and  the  guarantor  is  entitled  to 
notice  of  the  acceptance  of  it,  of  the  amount  of 
goods  furnished,  and  of  the  time  and  terms  of 
payment  agreed  on.  Rapdye  v.  BaUey,  3  Conn. 
438. 

13.  The  defendant  addressed  a  letter  to  the 
plaintiffs,  stating  that  his  brother  wished  to  go 
mto  business,  and  promising  to  be  accountable 
for  such  goods  furnished  by  the  plaintiffs  as  his 
brother  should  call  for,  from  $300  to  $500  worth ; 
in  consequence  of  which,  the  plaintiffs  furnished 
him  with  divers  parcels  of  goods.  Held,  that 
this  was  a  continuing  guaranty  to  the  amount 
specified,  and  was  not  limited  to  the  bill  of  par- 
cels first  delivered,  ib.  5  Conn.  149. 

14.  "  I  guaranty  the  payment  of  bills  of  mer- 
chandize that  Mrs  P.  has  purchased,  or  may  pur- 
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chase,  of  B  &  Co,  Mrs  P.  having  90  days'  credit 
on  the  purchases,  the  amount  of  this  guaranty 
not  exceeding  $200,  and  to  expire  in  one  year 
from  date,"  was  held  a  continuing  guaranty,  and 
applicable  to  any  goods  delivered  under  it  not 
exceeding  $200,  during  the  period  of  one  year. 
Clark  V.  BurdeU,  2  Hall,  197.  A  demand  of  the 
purchaser,  and  notice  to  the  defendant,  were 
held  not  necessary  precedents  to  the  right  of 
action,  ib. 

15.  A  and  B  executed  a  bond  to  C,  in  the  pe- 
nal sum  of  $1500,  conditioned  to  **  pay,  or  cause 
to  be  paid,  to  C,  all  sums  and  sum  of  money,  re- 
sponsibilities, debts,  and  dues,  which  B  might 
owe  C,  equal  to  the  sum  of  $1500,  either  con- 
tracted, or  which  might  thereafler  be  contract- 
ed." About  four  months  after  the  bond  was 
given,  C  held  three  promissoij  notes,  made  by 
B,  and  indorsed  to  him,  (C,)  amounting  to 
$1095.  On  these  notes  C  brought  suits,  and 
obtained  judgment  against  B.  B  indorsed  two 
other  notes  to  C,  which,  when  due,  were  paid. 
It  was  held,  that  this  was  a  continuing  guaranty 
to  the  amount  of  $1500,  and  that  the  Uiree  notes 
so  held  by  C,  by  indorsement,  were  debts  due 
from  B  to  C,  within  the  condition  of  the  bond. 
Lewis  V.  Dtoight,  10  Conn.  95.  Held,  also,  that 
A  was  a  surety,  and  that,  notwithstanding  the 
payment  of  the  two  notes,  A  and  B  were  liable 
to  pay  all  such  debts  from  B  to  C,  not  exceeding 
$1500,  as  should  remain  unpaid,  ib. 

16.  A  gave  to  B  a  writmg  in  these  words : 
('Whereas  B  has  agreed  to  indorse  C's  notes  at 

the  M Bank,  to  the  amount  of  $4000, 1 

hereby  agree  to  be  responsible  to  B  for  one  haJf 
the  amount  of  any  loss  he  may  sustain  by  said 
indorsement;  and  I  agree  to  pay  the  one  half  of 
any  payments  which  B  may  be  obliged  to  make, 
in  the  same  manner  and  at  the  same  time  I 
should  be  obliged  to  pay  it,  provided  I  was  joint 
indorser  with  him  on  said  notes."  It  was  held, 
that  such  writing  was  not  on  its  face  a  continu- 
ing guaranty,  but  was  limited  to  the  indorse- 
ment of  notes,  once  only,  to  the  amount  of 
$4000 ;  and  that  parol  evidence  of  the  subject- 
matter  of  the  agreement,  and  of  the  circum- 
stances under  wnich  it  was  made,  was  inadmis- 
sible to  affect  the  construction.  Hall  v.  Raiid, 
8  Conn.  561.  Held,  also,  thatB  was  authorized 
by  such  agreement  to  indorse  the  notes  of  C,  by 
attornev ;  that  B  was  not  bound  to  give  notice 
to  A  of'^the  several  indorsements  of  C  s  notes,  as 
they  were  made ;  and  that  A  was  not  entitled,  as 
an  indorser,  to  strict  notice  of  the  dishonor  of 
such  notes,  ib. 

17.  Where  a  note,  payable  in  machine  cards, 
was  made  to  a  person  aAer wards  put  under 
guardianship,  and  the  guardian  assigned  to  the 
plaintiff  the  balance  due  on  such  note,  after  de- 
ducting the  claim  of  H.,  not  exceeding  $500,  F. 
holding  such  note  in  pledge  for  the  payment  of 
H.'s  debt,  and  the  guardian  guarantied  the  pig- 
ment of  the  note,  deducting  such  claim  of  EL ; 
held,  that  if  H.  lost  his  lien,  the  plaintiff's  claim 
was  not  augmented,  and  that  the  guaranty  did 
not  include  a  sum  previously  paid  and  indorsed 
on  the  note.     Carew  v.  Denny,  8  Pick.  363. 

18.  The  purport  of  a  letter  ot  guaranty  was  as 
follows :  (( My  son  having  informed  me  that  yon 
have  placed  property  of  yours  and  your  brother's 
in  his  hands,  for  sale,  I  think  proper  to  guaran- 
ty to  you  the  conduct  of  mv  son,  and  do  hold 
myself  liable  for  the  faithful  dischv;ge  of 
all  his  engagements  to  you,  both  now  and  in 
future."  This  was  hela  to  be  a  guaranty  of  a 
debt  incurred  by  the  *'8on"  to  &e  person  to 
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whom  the  letter  was  addressed,  and  his  brother, 
as. partners;  and  the  record  of  a  judgment  con- 
fessed by  the  '*  son/'  was  held  to  be  admissible, 
but  not  conclusive,  against  the  guarantor. 
Drummand  t.  Prestman^  12  Wheat.  515. 

19.  A  applied  to  B  for  a  loan  of  money,  which 
B  refused,  without  security.  A  then  brought  a 
.etter  from  C,  addressed  to  B,  stating  that  he 
would  be  the  eventual  security  of  A  for  the  pay- 
ment of  ^00.  On  the  delivery  of  the  letter,  B 
said  that  he  would  have  nothing  to  do  with  C  in 
money  transactions.  The  letter  being  lefl  with 
B,  and  his  refusal  not  being  communicated  to  C, 
in  a  day  or  two  A  afrain  applied  for  money,  and 
received  a  loan  of  |i300.  Nothing  was  then  said 
about  the  guaranty ;  but  B  retained  it,  and  took 
from  A  his  note  for  the  amount  of  the  loan. 
Held,  that  there  was  evidence  from  which  the 
jury  might  infer,  that  B  accepted  C's  letter  as  a 
guaranty  for  his  loan  to  A,  and  that  said  letter 
was  a  conclusive  guaranty  for  the  eventual  re- 
payment of  a  loan  not  exceeding  the  sum  men- 
tioned in  it.     Colon  v.  Shaw,  2  Har.  &>  Gill,  13. 

20.  A  addressed  to  B  the  following  letter: 
«•  The  small  note  yon  hold  of  J.  F.,  for  $292,  if 
you  will  be  so  good  and  renew  it  for  him,  I  will 
guaranty  the  payment  of  it  at  60  days."  Held, 
in  Maryland,  that  this  guaranty  was  sufficient 
under  the  statute  of  frauds,  and  that  A  was  lia- 
ble for  the  amount  of  B's  note,  he  having  failed 
to  pay  it.  Sloan  v.  WiUon,  4  Har.  and  J.  322. 
Held,  also,  that,  whether  the  note  was  renewed 
or  not,  was  a  matter  proper  to  be  left  to  the 
lury  on  the  evidence,  it, 

21.  A  guaranty  in  these  terms,  '*  I  warrant 
ibis  note  ffood,'*  indorsed  by  a  payee  upon  a 
note  payable  on  demand,  is  a  guaranty  that  the 
note  is  collectable,  and  not  that  it  will  be  paid  on 
demand ;  and,  to  charge  the  guarantor,  it  is  ne- 
cessary to  show  that  payment  cannot  be  enforced 
against  the  maker.  Curtis  v.  Smallman^  14 
Wend.  231. 

22.  A  guaranty  of  a  jud^ent,  generally,  is  a 
guaranty  that  it  shall  be  paid,  not  Uiat  it  shall  be 
of  a  certain  amount.  Oyster  v.  Waugh,  4  Watts, 
158. 

23.  A  guaranty  of  the  notes  of  A  cannot  be 
applied  as  a  guaranty  of  the  notes  of  A  and  B. 
Russd  V.  Perians,  1  Mason,  368. 

24.  Whether  a  party  made  a  contract  to  guar- 
anty the  payment  of  monev,  was  held  a  question 
of  law,  to  be  decided  by  the  court,  from  the  let- 
ters and  written  evidence  in  the  case.  Ferris  v. 
Walsh,  5  Har.  &  J.  306.  Where  A  had  sold  to- 
bacco for  B,  to  F,  on  credit,  and  taken  his  note 
therefor,  B,  desirous  of  realising  the  money  due 
from  F,  addressed  a  letter  to  A,  requesting  him 
to  state  upon  what  terms  he  would  guaranty  the 
proceeds  of  the  tobacco,  and  to  say  ror  what  sum 
he  might  draw,  if  those  terms  were  accepted  bv 
him.  A,  in  answer,  stated  the  amount  due  a, 
and  authorized  him  to  draw  for  that  amount,  de- 
ducting interest  and  exchange  on  a  part  of  the 
amount,  making  no  mention  of  the  subject  of 
guaranty.  B  made  the  deductions,  and  direW  on 
A  for  tne  balance,  which  was  paid  by  A.  F 
having  failed,  no  part  of  his  note,  when  it  be- 
came due,  was  paid.  In  an  action  by  A)  to  re- 
cover from  B  the  money  paid  on  B*b  drafl,  it  was 
held,  that  A  contracted  to  guaranty  the  pay- 
ment of  the  money  due  from  F  for  the  tobacco 
sold.  ib. 

25.  The  words,  <'  I  guaranty  the  payment  of 
the  within  note,"  hold  the  signer  as  guarantor, 
not  as  surety,  (hford  Bank  v.  Haynes,  8  Pick. 
423.    The  guarantor  of  a  promissory  note  will  be 


discharged  by  a  neglect  of  the  holder  to  demand 
payment  of  tne  maker,  and  to  give  the  guarantor 
notice  of  non-payment,  provided  tl|e  guarantor 
would  thus  lose  his  remedy,  ib, 

26.  Guaranties  for  a  valuable  consideration  are 
interpreted  liberally.  Mauran  v.  Bullus,  16 
Pet.  528. 

27.  A  special  warranty,  in  a  bill  of  sale,  that  a 
negro  is  sound  and  healthy,  '*  according  to  thb 
best  of  his  knowledge,"  excludes  the  general  im 
plied  warranty   of  soundness.    M'Laughlin  v 
Horton,  1  Hill,  S.  C.  383. 


II.  Idability, 

28.  A  guarantor  agreed  to  be  accountable  for 
goods  to  be  delivered  to  a, third  person,  stating, 
m  his  guaranty,  that  goods  would  be  wanted  to 
the  amount  of  $100  or  $150.  On  the  strength  of 
the  guaranty,  the  person  obtained  credit  to  the 
amount  of  y263,  of  which  sum  $154  were  subse- 
quently paid  by  him.  Held,  that  as  a  greater 
sum  than  $125  had  been  paid,  the  creditor liad  no 
claim  under  the  guaranty.  Webb  v.  Dickinson^ 
11  Wend.  62. 

29.  A  guaranty  was  executed,  whereby  the 
guarantor  agreed  to  be  accountable  to  any  one 
who  would  advance  A  any  sum  less  than  $200, 
for  a  certain  time.  A  delivered  the  instrument 
to  a  creditor  for  a  debt  then  due  for  goods  soM, 
amounting  to  $102,  and  in  consideration  of  the 
agreement  of  the  creditor  to  furnish  him  with 
more  goods,  and  to  advance  cash,  which  ad- 
vances were  subsequently  made,  so  that  the 
whole  indebtedness  of  A  exceeded  $200.  Held, 
in  an  action  against  the  guarantor,  that  the  ap- 
propriation of  the  guaranty  to  the  discharge  cl 
the  previous  debt,  and  the  delivery  of  goods  in- 
stead of  money,  was  a  departure  from  &e  terms 
of  the  guaranty,  and  that  the  guarantor  was  not 
liable.     Wright  v.  Johnson,  8  Wend.  512. 

30.  Where  a  promissory  note  was  paid  by  a 
surety,  the  guarantor  was  held  not  to  be  liable 
to  contribution.  Longley  v.  Griggs,  10  Pick. 
121. 

31.  A  guaranty,  dated  in  1818,  contained  this 
promise :  **  When  you  find  his  security  not  good, 
please  to  notify  me,  and  I  will  account  to  you  for 
the  same."  Iii  1829  the  debtor  fiuled,and  mort- 
gaged his  property  to  the  guarantor,  who  subse- 
quently released  it  for  the  benefit  of  the  other 
creditors,  of  whom  the  holder  of  the  guaranty 
was  one.  In  1830,  the  latter,  who  had  received 
his  interest  up  to  that  time,  was  paid  a  part  of 
the  principal,  and  took  a  new  note  for  the  bal- 
ance. In  1832,  he  gave  notice  to  the  guarantor, 
and  demanded  the  amount  then  due.  It  was 
held,  that  the  guarantor  was  not  liable.  Tkomas 
V.  Davis,  14  Pick.  353. 

32.  A  collateral  undertaking,  to  guaranty  the 
payment  of  a  debt,  is  not  discharged  by  the  cred- 
itor's taking  a  new  stipulation  irom  the  debtor, 
with  an  additional  surety ;  nor  by  the  recovery 
of  judgment  against  the  surety ;  nor  by  his  dis- 
charge from  prison  afler  commitment  in  execu- 
tion ;  nor  by  any  other  transactions  between  him 
and  the  creditor,  so  long  as  the  original  debt  re- 
mains unpaid.  Jforton  v.  Eastman^  4  Greenl. 
521. 

33.  A  discharge  of  a  debtor  out  of  custody,  by 
direction  of  the  creditor,  does  not  afiVci  the  lia- 
bility of  the  guarantor,  especially  if  such  dis- 
charge was  effected  at  the  request,  and  with  the 
consent,  of  the  guarantor.  Terrell  v.  Smiik^  8 
Conn.  426. 


GUARANTY. 


475 


34.  The  defendants  addreBsed  to  the  plaintiff 
a  writing  to  this  effect :  *'  A  is  authorized  bj  ub 
to  contract  with  you  for  a  patent  right,  &c.,  and 
we  consider  ourselTeB  holden  to  fulfil  whatever 
bargain  he  may  make  with  you  relative  to  that 
buBmesB."  The  plaintiff  thereupon  transferred 
such  patent  right  to  A,  and  took  his  due-bill  for 
the  price.  A  was,  from  the  first,  insolvent,  and 
did  not  pay.  It  was  held,  that  the  defendants 
were  liable.     BigtUno  v.  Bakery  2  Dav,  358. 

35.  In  an  action  upon  a  promise  of  guaranty, 
it  was  held,  that  a  lapse  of  19  years,  without  no- 
tice to  the  guarantor  of  a  default  of  the  debtor, 
did  not,  under  the  circumstances  of  the  case,  bar 
the  demand.     Eddowes  v.  Melly  4  Dall.  133. 

36.  Where  money  is  advanced  to  a  partnership 
under  a  guaranty,  and  the  partnership  is  dissolv- 
ed, and  me  debt  is  then  carried,  at  the  request  of 
the  debtors,  to  their  separate  accounts,  according 
to  their  proportion  of  interest  in  the  .partner- 
ship, and  the  creditor  gives  the  partners,  sepa- 
rately, a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor,  the  latter  is  discharged 
from  all  responsibility.  Cremer  v.  Higgingon, 
1  Mason,  323. 

37.  A  gave  B  a  letter  of  general  credit,  in  the 
words,  **  All  the  goods  C.  O.  Page  may  purchase 
in  Philadelphia,  during  the  month  of  January, 
1826,  I  hold  myself  accountable  for  the  payment 
of  same."  This  does  not  charge  A  for  goods 
sold  (at  the  place  and  within  the  time)  by  per- 
sons who  never  saw  the  letter  but  had  heara  of 
its  contents.    M*  Clung  v.  Meansy  4  Ham.  196. 

38.  A  guaranty,  in  general  terms,  warranting 
the  collection  of  a  note,  does  not  authorize  a  suit 
against  the  guarantor,  by  any  subsequent  holder 
of  the  note.  Lamourieuz  v.  HtwUy  5  Wend. 
307.  Such  general  guaranty  cannot  be  altered 
on  the  trial,  so  as  to  make  it  a  guaranty  to  the 
plaintiff  in  the  suit,  as  is  done  m  filling  up  a 
blank  indorsement  of  a  promissory  note.  th. 

39.  A  guarantor  that  an  auctioneer  shall  ac- 
count for  ail  goods  placed  in  his  hands,  is  dis- 
charged, if  those  intrusting  the  goods  took  a 
promissorv  note  from  the  auctioneer.  CoUmard 
T.  Lamby  15  Wend.  329. 

40.  Where  a  note  given  bv  a  partner  for  his 
individual  debt  was  delivered  by  the  payee  to  the 
defendant,  the  other  partner,  to  secure  it  by 
attachment,  in  the  name  of  the  payee,  upon  the 
defendant's  gnarantving  the  payment  of  it,  it 
was  held,  that  that  there  was  a  sufficient  consid- 
eration for  the  guaranty,  and  that  he  could  not 
avoid  the  guaranty  on  the  ground  that  he  errone- 
ously supposed  himself  to  be  liable  on  the  note. 
Flagg  V.  Upkamy  10  Pick.  147. 

41.  A  gave  B  a  negotiable  note,  on  time,  and, 
after  its  inception,  C  mdorsed  it  in  blank.  Held, 
that  B  could  maintain  an  action  on  such  indorse- 
ment, as  a  guaranty  only,  upon  showing  a  legal 
consideration.     Tenney  v.  Prince^  4  Pick.  385. 

42.  A  policy  of  insurance  was  assigned  with 
the  assent  of  the  company,  and  th^  assignee 
guarantied  the  premium  note,  the  company 
refusing  to  assent  without  this  guaranty.  Held, 
that  the  assent  of  the  company  was  a  sufficient 
consideration  for  the  _guaranty.  Jfew  England 
Marine  Ins.  Co.  v.  DeWolfy  8  Pick.  56. 

43.  An  agreement,  on  the  part  of  a  payee  of  a 
promissory  note,  to  forbear  to  sue  the  maker  for 
one  year,  is  a  sufficient  consideration  of  a  guar- 
ftjity,  by  a  third  person,  of  the  payment  of  such 
note.     Sdge  v.  Wiliozy  6  Conn.  61. 

44.  A  guaranty  in  the  following  terms:   "I 


hereby  guaranty  the  ultimate  payment  of  the 
within  note,'*  is  void,  for  want  of  consideration. 
Aldridgt  v.  TVimsr,  1  Gill  &  Johns.  427. 

45.  A  gave  B  an  order  to  permit  C  to  have 

foods  on  credit,  and  he.  A,  would  be  accounta- 
le.  Goods  were  furnished  by  B,  for  which  C 
gave  his  note.  In  an  action  by  B  against  A,  for 
the  price  of  the  goods,  it  was  held,  that  B  must 
prove  that  the  note  had  never  been  negotiated  or 
paid.     Goodman  v.  Parish,  2  M*Cord,  259. 


III.    What  necessary  to  hind  Guarantor, — Notice 

and  Demand. 

46.  In  case  of  a  continuing  jruaranty^  the 
guarantor  need  not  be  notified  of^each  item  of 
credit  at  the  time  it  is  given.  Douglass  v.  Rey* 
noldSy  1  Vei.nZ. 

47.  Where  a  guaranty  is  prospective,  and  the 
guarantor  uninformed  whether  lus  guaranty  has 
been  accepted  and  acted  upon,  or  not,  notice 
should  be  given  to  the  guarantor  of  the  accept- 
ance of  the  guaranty.     L««  v.  Dick,  10  Pet.  482. 

48.  The  i^mission  of  guarantors  of  their  sup- 
posed liability  to  pay  a  debt,  under  a  misappre- 
hension of  the  facts  of  the  case,  does  not  waive 
the  right  of  such  guarantors  to  notice  of  the 
acceptance  of  their  guaranty.  Reynolds  v.  Doug' 
lassy  12  Pet.  497. 

49.  The  guarantor  of  a  promissory  note,  whoso 
name  does  not  appear  on  the  note,  is  bound  with- 
out notice,  unless  he  can  show  he  has  sustained 
some  prejudice  bv  want  of  notice  of  a  demand 
on  the  maker  of  tne  note,  and  notice  of  non-pay- 
ment, ib. 

50.  On  a  letter  guarantving  a  future  credit, 
the  person  giving  the  credit,  and  accepting  the 
guaranty,  must  give  notice  of  such  acceptance 
to  the  guarantor  by  writing  or  otherwise,  ib. 
Adams  v.  Jones,  12  Pet  207. 

51.  If  one  is  sued  for  a  personal  chattel,  and 
gives  notice  to  his  warrantor  to  defend  the  title, 
the  notice  makes  him  privy  to  the  record,  to  the 
extent  to  which  his  rights  have  been  adjudged. 
Davis  V.  frUboume,  1  Hill,  S.  C.  27. 

52.  Notice  and  demand  on  the  guarantor,  at 
any  time  before  action  brought,  will  be  suffi- 
cient, provided  he  has  not  been  prHudiced  by 
want  of  notice.  Babeock  v.  Bryant,  li  Pick.  133. 
Salisbury  v.  HaU,  12  Pick.  416. 

53.  In  case  of  the  guarantor's  sustaining  dam- 
age by  such  want  of  notice,  he  is  discharged 
only  to  the  extent  of  the  damage  sustained.  Key* 
nolds  V.  Douglass,  12  Pet.  497.  * 

54.  A  written  request,  by  A,  that  C  would 
credit  B,  or  bearer,  on  A's  account,  is  not  a 
bill  of  exchange  or  promissory  note,  and  a  guar- 
antor of  such  an  instrument  is  bound  to  see  that 
the  drawer  pays  according  to  the  terms  of  it, 
and  cannot  set  up  want  of  demaud  or  notice  as  a 
defence.     WboUey  v.  Sargeant,  3  Halst.  262. 

55.  Demand  of  payment  upon  the  maker,  and 
due  notice  of  non-pay  ment  to  the  guarantors  of  a 
promissory  note,  are  necessary  in  order  to  hold 
such  guarantors.     Greene  v.  Dodge,  2  Ham.  430. 

56.  Where  a  debt  is  guarantied,  the  guarantee 
roav  sue  the  guarantor  without  bringing  an 
action  against  the  principal  debtor.  Bank  of 
Jfew  York  v.  Livingston,  2  Johns.  Cas.  409. 

57.  The  defendant  guarantied  that  a  note 
**  was  good  and  collectable,  afler  due  course  of 
law."  Held,  that  the  plaintiff  was  bound  to 
prosecute  the  maker  and  indorsers  of  the  note, 
with  due  legal  diligence,  before  he  could  resort 
to  the  defendant  on  hia    naranty.    Moakley  v 
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Riggt^  19  Johns.  69.  And  where  the  plaintiff 
nefflecied  to  sue  the  maker  for  17  months  afler 
it  became  due,  when  the  maker  had  obtained 
his  discharge  under  the  insolvent  act,  it  was  held, 
that  the  defendant  was  discharffed  from  his 
guaranty.     Moakley  v.  Riggs,  19  Johns.  69. 

58.  Where  a  party  guaranties  the  collection 
of  a  note,  and  the  ma!ker,  before  it  falls  due, 
removes  from  the  state,  the  holder  is  not  bound 
to  pursue  tlie  maker,  but  may  resort  to  his 
action  on  the  warranty ;  in  such  case,  however, 
he  must  show  that  he  has  availed  himself  of  the 
remedies  afforded  by  the  laws  of  the  state,  to  re- 
cover the  money  of  the  maker;  such  as  the 
sueing  out  of  an  attachment  under  the  absent 
debtor  act.     White  v.  Case,  13  Wend.  543. 

59r  Where  a  written  guaranty  or  letter  of 
credit  is  given,  for  a  debt  about  to  be  created, 
and  uncertain  in  its  amount,  so  that  the  party 
cannot  previously  know  whether  he  is  to  be 
ultimately  liable,  nor  to  what  extent ;  it  is  neces- 
sary, in  order  to  charge  him,  that  he  should  have 
notice,  in  a  reasonable  time,  that  the  guaranty  is 
accepted,  and  of  the  amount  of  debt  created  upon 
the  faith  of  it.   Jforton  v.  Eastman,  4  Greenl.  521. 

60.  A  guarantee  cannot  object  laches  in  the 
holder  of  a  note,  the  collection  of  which  is  war- 
ranted, for  not  seeking  satisfaction  of  the  princi- 
pal debtor,  if  a  suit  be  commenced  within  three 
months  afler  the  debt  falls  due.  Lamourieux  v. 
Hewit,  5  Wend.  307.  The  doctrine  of  laches  in 
such  case  is  not  applicable,  if  the  principal 
debtor  be  insolvent,   ih. 

61.  One  advancing  money  on  the  strength  of 
a  guaranty  is  not  bound  to  sue  the  debtor  before 
resorting  to  the  guarantor.  It  is  sufficient  if  due 
diligence  be  usea.  Douglass  v.  Reynolds,  7  Pet. 
113. 

62.  In  the  case  of  a  continuing  guaranty,  given 
for  whatever  goods  may  be  delivered  from  time 
to  time,  limited  only  in  its  general  amount,  but 
not  in  the  duration  of  the  term  for  which  it  is  to 
stand,  notice  of  its  acceptance  is  as  necessary  as 
it  is  in  the  case  of  one  given  for  a  specific  debt, 
to  be  contracted  at  one  time.  Tuckerman  y. 
French,  7  Greenl.  115. 

63.  A  third  person  guarantied  the  payment  of 
a  note,  by  an  mdorsement  on  its  back,  in  these 
words :  **  I  hereby  guaranty  the  payment  of  this 
note  within  four  years  of  this  date."  It  was 
held,  that  this  was  an  absolute  engagement,  that 
the  note  should  be  paid,  within  the  time  specified, 
by  the  maker,  or  by  himself,  and  that  demand 
and  notice  were  not  necessary.  Breed  v.  Hill- 
house,  7  Conn.  523. 

64.  The  defendant  made  a  special  contract  on 
the  back  of  a  promissory  note  payable  to  the 
plaintiff,  in  which  he  guarantied,  for  value  re- 
ceived, that  the  maker  then  was,  and  would  con- 
tinue to  be,  until  the  note  should  become  due,  or 
sufficient  responsibility  to  pay  it;  and  then  added 
this  clause:  *^And  I  further  engage  with  the 
promisee,  that  if  the  moneys  mentioned  in  said 
note  are  not  paid  by  the  5th  of  September,  1807, 
I  will  on  that  day  advance  the  same  to  him, 
taking  and  holding  the  note  as  my  own,  at  my 
sole  risk.'*  The  maker  did  not  pay  the  note, 
either  at  maturity,  or  on  the  day  specified  in  the 
guaranty.  It  was  held,  that  the  defendant's 
promise  to  pay  the  money  became  absolute,  and 
that  the  plaintiff  might  recover  the  same  of  him 
without  a  previous  suit  against  the  maker,  or 
any  proof  of  the  maker's  bankruptcy,  or  of 
notice  to  the  defendant  of  the  maker's  failure. 
WilUams  v.  Granger,  4  Day,  444. 

65   The  essence  of  the  engagement  of  a  guar- 


antor of  a  preexisting  debt,  is  that  the  debt  shall 
be  paid  if  the  creditor  shall  take  the  usual  legal 
steps  to  secure  it,  or  to  render  the  principal 
debtor's  liability  absolute.  But  where  the  origi- 
nal debt  was  due,  and  payable,  and  absolute,  be- 
fore the  guaranty  was  given ;  or  where  the  rights 
of  the  creditor  of  an  indorsed  note  or  bill  of 
exchange  have  become  absolute  against  all 
the  parties  chargeable  upon  it ;  or  where,  from 
the  absolute  character  of  the  debt  guarantied, 
nothing  of  a  preliminary  nature  on  the  part  of  the 
creditor  is  by  law  required,  to  perfect  his  rights; 
demand  and  notice  are  not  essential  to  the  main- 
tenance of  an  action  against  the  guarantor.  Read 
V.  Cutis,  7  Greenl.  1^6.  Therefore,  where  11. 
was  indebted  to  R.  in  a  certain  sum  then  due  and 
payable ;  and  C,  in  consideration  of  an  indem- 
nity ^iven  by  H.,  and  of  R.'s  engagement  not  to 
sue  H.  for  twelve  months,  promised  to  pay  R. 
the  debt  at  that  time,  unless  the  same  should 
have  been  paid  H. ;  it  was  held,  that  was  an 
original  and  absolute  undertaking ;  and  that  no 
demand  and  notice,  nor  diligence  in  pursuing  H., 
were  necessary  in  order  to  entitle  R.  to  an  action 
on  the  guaranty.   t6. 

66.  To  maintain  an  action  on  the  guaranty  of 
a  note,  the  plaintiff  must  show  that  he  has  used 
due  diligence.     Isett  v.  Hoge,  2  Watts,  128. 

67.  In  an  action  upon  a  guaranty  of  payment 
of^  note,  if  not  collected  of  the  maker  by  due 
course  of  law,  the  question  of  due  diligence  in 
the  attempt  to  collect  the  money  of  the  principal 
debtor,  being  a  mixed  question  of  law  and  fact, 
is  for  the  jury.  Backus  v.  Shipherd,  11  Wend. 
629.  A  judgment  and  execution  are  prima 
facie  evidence  of  an  attempt  to  collect  the  money 
by  due  course  of  law.  If  there  has  been  negli- 
gence beyond  this,  or  an  omission  of  what  might 
reasonably  be  required,  and  a  loss  ensues,  the 
burden  of  proving  such  loss  is  cast  upon  the 
defendant,  ib.  The  omission  to  file  a  tran- 
script of  a  justice's  judgment  will  not  discharge 
the  guarantor,  unless  the  defendant  had  real 
estate,  upon  which  the  judgment,  when  re- 
corded in  the  county  clerk's  office,  would  have 
been  a  lien.   ib. 

68.  Under  the  words  '*  I  will  warrant  A  to  pay 
according  to  his  agreement,"  i.  e.  a  certain  sum 
in  60  days,  the  guarantor  is  bound,  on  A's 
failure,  so  to  pay,  without  demand  on  A,  or 
notice  to  himself.     Smith  v.  Ide,  3  Verm.  301. 

69.  On  a  guaranty  in  these  words,  **  I  guaran- 
ty the  collection  of  this  note  to  "  A  B,  the  guar- 
antor is  not  liable  until  the  holder  of  the  note 
has  endeavored  to  collect  the  note  of  the  maker; 
it  is  equivalent  to  a  guaranty  that  the  note  is 
collectable  by  due  course  of  law.  Cumpstom  t. 
ATJfair,  1  Wend.  457. 

70.  On  a  guaranty,  "  I  will  see  you  paid  be- 
tween this  and  the  end  of  the  year,"  the  guar- 
antor is  liable,  though  the  guarantee,  at  the  end 
of  the  year,  has  not  shown  the  principal  insol- 
vent, nor  pursued  his  lien  against  the  buildings 
for  which  the  lumber  guarantied  was  furnished. 
Cochran  v.  Dawson,  1  Miles,  276. 

71.  If  upon  a  letter  of  guaranty  addressed  to 
a  particular  person,  advances  are  made  upon  the 
faith  of  the  guaranty,  it  is  the  duty  of  the  person 
BO  making  3ie  advances  to  give  notice  thereof, 
within  a  reasonable  time,  to  the  guarantor; 
otherwise,  he  will  be  discharged  from  all  liability 
for  such  advances.-  Cremer  v.  Higginsam^  ] 
Mason,  323. 

72.  On  a  guaranty  of  a  promissory  note  drawn 
and  indorsed  by  oUiers,  if  the  drawer  and  in- 
dorser  be  insolvent  when  it  becomes  due,  notice 
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tteed  not  be  giyen  the  guarantor  of  non-payment. 
GMs  T.  CannoHy  9  S.  &  R.  198. 

73.  In  a  case  of  a  guaranty,  a  suit  at  law 
against  the  principal  debtor  Ids  not  necessary  to 
sustain  an  action  against  the  guarantor,  unless 
such  suit  is  required  by  the  very  terms  of  the 
contract,  or  necessarily  implied  from  such  terms. 
Morris  v.  IVadsworth^  11  Wend.  100.  Ordinarily, 
a  demand  of  payment  from  the  person  who  m 
the  first  instance  was  to  be  looked  to  ought  to  be 
shown ;  but  where  such  person,  from  the  time 
that  his  liability  occurred,  until  his  death,  was 
wholly  insolvent,  such  demand  need  not  be 
made.   ib. 

IV.  ScHons  and  Evidence. 

74.  The  plaintiff,  in  an  action  against  B  on  his 
guaranty  of  A*s  note,  averred  in  the  declaration 
that,  **  in  consideration  the  plaintiff  would  delay 
the  collection  of  said  note,  and  not  exact  pay- 
ment thereof  for  four  years  thereafter,  ana  of 
the  plaintiffs  promise  of  forbearance  to  collect 
the  same  for  that  time,"  the  defendant  promised, 
&c.  It  was  held,  that  this  was  a  sufficient  alle- 
gation of  consideration  for  the  defendant's  en- 
gagement ;  and  that,  under  it,  such  agreement  to 
forbear,  on  the  part  of  the  plaintiff,  was  provable. 
Breed  v.  HiUhause,  7  Conn.  523. 

75.  In  an  action  against  the  guarantors  of  a 
promissory  note,  the  consideration  on  which  the 
guaranty  was  made  must  be  averred.  Oreene 
V.  Dodge,  2  Ham.  430. 

76.  In  an  action  brought  against  A,  on  his 
guaranty  of  the  performance,  by  B,  of  his  agree- 
ment with  G,  the  declaration  ought  to  state  a 
consideration  for  the  undertaking  of  A.  Bailey 
V.  Freeman,  4  Johns.  280. 

77.  There  must  be  an  actual  eviction  of  the 
warrantee,  by  paramount  title,  before  an  action 
of  covenant  can  be  maintained  against  the  war- 
rantor. A  verdict  and  judgment  alone  are  not 
sufficient  evidence  of  an  eviction.  Ferris  v. 
Harshea,  Mart.  &  Terg.  48. 

78.  The  plea  of  ^^non  infregit  eonventionem" 
to  an  action  of  covenant  upon  a  warranty  of  title 
to  land,  is  bad  upon  demurrer.  Randolpk  v. 
Meeks,  ib.  58. 

79.  In  an  action  on  a  guaranty  of  a  debt  upon 
a  third  person's  default  to  pav  it  upon  a  fixed 
day,  it  is  essential  that  the  declaration  should 
contain  an  express  averment,  that  the  debt  was 
not  paid  by  such  third  person  at  the  time ;  for 
until  such  default,  no  responsibility  attaches  to 
the  guarantor.  Mitchell  v.  Doll,  2  Har.  &.  Gill, 
159. 

80.  In  consideration  that  B  would  forbear  the 
collection  of  a  promissory  note  against  A,  C 
agreed  to  guaranty  the  payment  thereof,  and  in 
pursuance  of  such  agreement,  indorsed  his  name 
in  blank  on  the  note.  B  afterwards  filled  up  the 
indorsement  in  these  words,  *Mn  consideration 
of  further  forbearance,  I  guaranty  the  payment 
of  the  within  note.'*  In  an  action  by  B  against 
C  on  this  endorsement,  it  was  held,  that  proof  of 
the  special  agreement  between  B  and  C  was 
admissible;  that  B  was  entitled  to  fill  up  the 
blank  indorsement,  pursuant  to  such  agree- 
ment ;  and,  having  so  filled  it  up,  that  he  was 
entitled  to  recover,  without  proof^of  the  demand 
and  notice  requisite  in  cases  of  bills  and  notes 
regularly  negotiated.  Beekwitk  v.  Angeil,  6 
Conn.  315. 

81.  La  assumpsit  against  the  defendant  on  a 
raaranty  given  by  him  to  S.,  the  plaintiffs  agent, 
K»r  the  performance  of  certain  stipulations  on 


the  part  of  N.,  in  a  charter'party,  the  defendant 
pleaded,  that  the  plaintiff,  by  his  agent,  brought 
an  action  against  N.  on  the  charter  party,  for  non- 
performance of  it,  before  a  foreign  court  of  com- 
petent jurisdiction,  which  was  decided  in  N.'s 
favor.  To  prove  his  plea,  the  defendant  intro- 
duced the  record  of  a  judgment  of  a  foreign 
court  in  an  action  brought  by  D.,  as  the  agent  of 
S.,  against  N.,  for  non.performance  of  the  charter 
party  in  question,  which  was  decided  in  N.*8 
favor.  It  was  held,  that  this  was  sufficient  and 
proper  evidence  to  support  the  plea.  Griswold 
V.  Piteairn,  2  Conn.  85. 

82.  On  a  parol  promise  to  guaranty  bonds,  par- 
ol evidence  may  be  given  of  a  declaration  to 
that  effect  made  by  the  guarantor  to  the  scirvener 
while  drawing  tne  instrument.  Bollinger  v. 
Eckert,  16  S.  &  R.  422. 

83.  The  payee  of  a  note,  afler  it  became  due, 
accepted  the  guaranty  of  a  third  person,  for  a 
certain  period,  and  actually  forbore  suit  during 
that  period.  It  was  held,  that  these  facts,  by  a 
necessary  inference,  proved  an  agreement  on  the 
part  of  the  plaintiff  to  forbear.  Breed  v.  Hill' 
house,  7  Conn.  523. 

84.  In  an  action  on  the  guaranty  of  a  promis- 
sory note  not  negotiable,  uie  defence  was,  that 
the  maker  of  such  note  had  been  taken  on 
execution  for  the  same  debt,  and  disc^ar^ed 
out  of  custody.  It  was  held,  that  the  maker 
was  an  incompetent  witness  for  the  defendant. 
Terrell  v.  Smith,  8  Conn.  426. 

85.  In  an  action  of  assumpsit,  to  recover 
money  paid  by  the  plaintiffs  on  certain  indorse- 
ments, at  the  request  and  for  the  benefit  oi  the 
defendants,  the  plaintiffs  offered  in  evidence  a 
writing  signed  by  the  defendants,  and  addressed 
to  them,  in  these  words :  ^'  In  consideration  of 
your  having  indorsed  the  undermentioned  notes, 
drawn  by  D.  T.  in  your  favor,  we  hereby  hold 
ourselves  accountable  to  you  for  them,  in  the 
same  manner  as  though  said  notes  were  drawn 
by  us."  It  was  held,  that  such  writing  was 
inadmissible  to  prove  that  such  indorsements 
were  made  at  the  request  of  the  defendants,  or 
for  their  benefit.    BtUkley  v.  London,  3  Conn.  76. 

86.  In  an  action  of  covenant  upon  a  warranty 
of  title  to  land,  an  eviction  may  be  proved  by 
parol.     Randolph  v.  Meeks,  Mart.  db.  Terg.  58. 

87.  In  an  action  upon  a  contract  of  guaranty, 
a  judgment  against  the  person  to  be  indemnified, 
if  fairly  obtained,  especially  if  obtained  on  notice 
to  the  guarantor,  is  admissible  evidence  against 
the  defendant.  Clark  v.  Carrington,  7  Cranch, 
308. 

88.  The  measure  of  damages,  in  an  action  for 
a  breach  of  an  implied  warranty  of  title  in  the 
sale  of  a  horse,  is  the  price  paid,  the  interest 
thereon,  and  the  costs  recovered  against  the  pur- 
chaser or  his  vendee,  and  in  case  of  a  suit  by  the 
owner,  and  notice  to  the  vendor,  the  costs  of  the 
defence  are  not  recoverable.  Armstrong  v. 
Percy,  5  Wend.  535. 

89.  A  guaranty  given  by  the  assignor  of  a 
bond  runs  with  it,  in  whosesoever  hands  it  may 
come,  and  the  guarantor  cannot  be  a  witness. 
Reed  v.  Garvin,  12  S.  &  R.  100. 
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I.   GmuraUy. 

1.  A  enardian's  appointment,  by  the  proper 
officer,  though  without  regular  notice,  is  Toidar 
ble,  not  void.     CUvdand  y.  Hopkins^  2  Aik.  394. 

2.  In  the  circuit  court  of  the  United  States,  a 
motion  for  the  appointment  of  a  guardian  to  an 
infant  must  be  in  writing,  naming  the  person 
proposed,  and  stating  his  consent  to  be  ap- 
pointed.    Rkinelander  y.  Sanford,  3  Day,  279. 

3.  Under  the  New  Hampshire  statutes  of  Feb. 
3d,  1789,  and  July  2d,  1822,  judges  of  probate 
for  any  county  have  authority,  if  there  be  occa- 
sion for  the  appointment  of  a  guardian  for  a 
minor  in  that  county,  to  make  such  appointment 
whether  the  minor  resides  in  the  county  or  not. 
Judge  of  Probate  v.  HindSy  4  N.  Hamp.  464. 

4.  The  Connecticut  statute,  providing  for  the 
appointment  of  overseers,  being  in  derogation  of 
common  right,  and  the  liberty  of  the  citizen, 
must  be  construed  strictly.  Strong  v.  Birchard, 
5  Conn.  357. 

5.  The  appointment  of  an  overseer  of  another 
person  under  the  Connecticut  statute,  must  be 
for  a  reasonable  and  limited  time  ;  otherwise,  it 
is  void.     Ckalker  v.  Chalker,  1  Conn.  79. 

€.  An  executor  has  no  claim  to  the  guardian- 
ship of  the  testator's  child  ;  the  mother  is  the 
most  suitable  person.  Isaacs  v.  Taylor^  3  Dana, 
600. 

7.  A  widow  being  her  late  husband's  execu- 
trix, her  child's  grandfather  will  be  appointed 
guardian,  rather  tnan  he  who  has  married  the 
widow.    Matsingale  v.  Tote^  4  Hayw.  30. 

8.  If  a  mother,  while  she  is  sole,  refuses  to 
act  as  natural  guardian,  and  upon  her  refusal  a 
guardian  is  appointed,  she  may,  after  her  mar- 
riage, and  while  she  is  covert^  (the  guardian  ap- 
pointed having  died,)  accept  of  and  undertake 
such  guardianship.  Jarrett  v.  State,  5  Gill  db 
Johns.  27. 

9.  An  order  in  a  county  court,  for  superseding 
one  guardian  and  appointing  another,  may  be 
revised  in  the  court  of  appeals.  Isaacs  v.  Taylor j 
3  Dana,  600. 

10.  An  order  in  a  county  court  to  supersede  a 
guardian,  on  the  ground  that  the  ward  is  14  years 
old,  is  not  valid,  without  notice  to  the  guardian. 
MongoTnery  v.  Smith,  3  Dana,  599. 

11.  The  county  court  has  no  jurisdiction  or 
power  to  appoint  a  guardian  for  an  infant,  while 
the  father  of  the  infant  is  alive.  Poston  v.  Young, 
7  J.  J.  Marsh.  501. 

12.  Where  an  account  was  settled  in  the  su- 
preme court  of  probate  by  a  guardian,  it  was 
held,  that  he  could  not  be  cited  before  the  judge 
of  probate  to  account  anew  upon  a  fraudulent 
error  being  discovered  in  the  account,  the  rem- 
edy in  such  cases  being  an  application  to  the 
supreme  court  of  probate  for  a  rehearing.  Bay- 
lies  V.  Davis,  1  Pick.  206. 

13.  In  Pennsylvania,  the  orphans'  court  is  the 
tribunal  for  settling  questions  between  guardian 
and  ward ;  the  common  pleas  have  no  jurisdic- 
tion.    Dennison  v.  Comioell,  17  S.  &  R.  374. 

14.  The  statute  of  South  Carolina,  of  1809, 
givinff  the  common  pleas  authority  to  appoint 
guardians  in  the  case  of  division  of  estates,  did 
not  transfer  to  that  court  all  the  powers  of  the 
court  of  equity  connected  with  that  subject. 
Harrington  v.  Cole,  3  M'Cord.  509.  It  did  not 
give  the  common  pleas  power  to  call  a  guardian 
to  account,  ib. 

15.  A  guardian's  bond,  in  Virginia,  must  be 
executed  in  open  court,  ond  not  in  the  clerk's 
office.    Page  v.  Taylor,  2  Munf.  492. 


16.  If  a  ffuardian,  after  entering  into  bond  te 
indemnify  first  surety,  execute  a  second  bond 
with  surety,  the  county  courts  in  Kentuckj  can 
accept  the  latter,  and  exonerate  the  surety  m  the 
first  bond.  fVilbome  v.  Commontoealik,  5  J.  J. 
Marsh.  617. 

17.  The  taking  of  a  guardian's  bond,  in  Vir- 
ginia, is  not  a  ministerial  but  a  judicial  act,  and 
it  is  not  for  the  clerk,  but  the  court,  to  judge  of 
the  sufficiency  of  the  securities.  Page  t.  Tay- 
lor, 2  Munf.  492. 

18.  Where  a  guardian  brings  an  action,  it 
ought  to  appear,  on  the  face  or  the  declaration* 
that  the  guardian  was  admitted  by  the  court. 
Kid  V.  MUcheli,  1  N.  <&.  M.  334. 

19.  In  actions  by  guardians,  the  declaration 
should  make  profert  of  the  letters  of  guardian- 
ship ;  but  the  omission  can  be  taken  Mvantage 
of  only  by  demurrer,  and  will  be  cured  by  ver- 
diet.     Stoitzer  v.  Holloway,  2  Port.  88. 

20.  In  an  action  by  a  guardian,  as  such,  he 
need  not  make  proof  of  his  appointment,  unless 
that  matter  be  put  in  issue  by  special  plea  or 
demurrer.     Tate  v.  Gilbert,  5  Stew.  &,  Port.  114. 

21.  In  an  action  by  a  conservator,  averring 
that  he  was  legally  appointed,  he  must  prove  bin 
appointment  by  the  record  of  the  county  court, 
and  such  record  must  show  a  finding  by  the 
court  that  notice  of  his  application  for  the  ap- 
pointment has  been  given,  as  required  by  statute. 
The  officer's  return  on  the  writ,  showing  the 
requisite  notice,  though  a  part  of  the  files  accom- 
panying the  record,  is  not  sufficient  without 
sucn  finding.  Hutckins  v.  Johnson,  12  Conn. 
376. 

22.  In  a  bill  in  equity  to  redeem  against  an 
infant  mortgagee,  his  leijral  guak'dian  is  properly 
joined  ;  and  the  court  will  appoint  for  the  infant 
a  disinterested  person  as  guardian  for  the  suit. 
Parker  v.  Lineoln,  12  Mass.  16. 

23.  Where  the  plaintiff  describes  himself  as 
guardian  in  the  declaration,  he  must  show  how  he 
IS  guardian,  and  that  those  for  whom  he  assumes 
to  act  are  infants ;  and  the  omission  to  do  so  is 
fatal  on  demurrer.  Stanley  v.  Chappy,  8  Cow. 
235.  But  where,  in  the  beginning  or  his  declara- 
tion, the  plaintiff  describes  himself,  correctly,  as 

Suardian,  he  may,  in  all  subsequent  parts  of  his 
eclaration,  refer  to  himself  as  '*  the  said  plain- 
tiff," without  adding  his  special  character,  ib. 

24.  In  debt  on  a  guardian's  bond,  it  is  suffi- 
cient if  the  breaches  are  assigned  in  the  replica- 
tion ;  and  it  is  not  error  that  £e  declaration  is  on 
the  penalty  merely.  Davis  v.  Dickson,  8  Stew. 
370. 

25.  An  action  on  a  guardian's  bond  must  be 
brought  in  the  name  of  the  judffe  of  the  county 
court  in  Alabama,  for  the  use  of  the  person  in- 
jured ;  and  it  is  sufficient  if  it  appears  in  the 
declaration,  though  not  in  the  writ,  for  whose 
use  the  action  is  brought ;  and  the  origin  of  his 
interest  need  not  be  uleged.  ib, 

26.  If  an  infant  is  coupled  in  a  judgment  of 
trespass  with  others,  sui  juris,  and  error  is  brought 
by  tdl  for  that  it  does  not  appear  of  record  that 
the  infant  defended  by  guardian,  to  which  de- 
fendant in  error  pleads  that  the  guardian  did 
in  fact  appear  and  employ  counsel  to  defisnd  for 
the  infant,  on  demurrer  the  plea  is  sufficient. 
PrieH  v.  Hamilton,  2  Tyler,  50. 

27.  An  action  for  an  assault  and  battery,  com- 
mitted upon  an  infknt,  must  be  brought  in  the 
name  of  the  infant,  by  his  guardian,  and  not  m 
the  name  of  the  guardian.  Stowart  v.  Crmkbim^ 
6  Munf  980. 

.  In  a  complaint  against  an  inftnt  befois  « 
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iwtice  of  th«  peioe,  under  the  militia  law,  the 
infant  may  appear  and  answer  without  a  ^aar- 
dian ;  and  the  justice  haa  no  power  to  aasign  a 
guardian  in  such  case.  Windiw  v.  Aadm'son^  4 
Mass.  376. 

29.  A  justice  has  power  to  appoint  a  guardian 
ad  litem  for  an  infant ;  but  such  guardian  must 
be  a  real,  not  a  fictitious  person.  BuUard  ▼• 
S^toar^  2  Cow.  430. 

30.  The  mother  is  entitled  to  the  guardian- 
ship of  her  infant  children  after  the  father's 
death,  unless  some  strong  reasons  render  her 
appointment  improper.  Eldridg^  v.  LappincoU^ 
Coxe,  397. 

31.  The  mother  of  a  bastard  child  is  its  natU' 
ral  guardian ;  and  this  guardianship  at  marriage 
devolves  upon  her  husband,  and  recurs  to  her 
after  the  dissolution  of  the  marriage.  Wrighi  v. 
Wnghi^  2  Mass.  109. 

32.  A  guardian  by  nature  is  entitled  to  the 
charge  only  of  the  person  of  the  ward,  and 
not  of  his  personal  estate.  Hyde  y.  Stons,  7 
Wend.  354. 

33.  At  common  law,  the  mother,  as  guardian 
by  nature  or  for  nurture,  has  no  control  over  the 
estate  or  contracts  of  her  infant  child.  KUne  y. 
Beebef  6  Conn.  494*  Nor  is  there  any  provision 
in  the  Connecticut  statute  relating  to  guardians, 
for  the  appointment  of  the  mother,  ib. 

34.  A  mother  is  the  natural  guardian  of  her 
female  children,  the  Aither  being  dead,  until 
they  arrive  to  years  of  discretion  tor  choosing  a 
guardian.    FiudB  v.  Law^  2  Root,  320. 

35.  Where  a  father  died  intestate,  leayinr  a 
large  real  and  personal  estate,  and  his  infant 
children  were  maintained  by  their  mother,  held, 
that  the  mother  was  not  bound  to  maintain  the 
children  out  of  her  third  of  the  estate,  but  was 
entitled  to  be  allowed  out  of  the  portion  of  the 
infants  for  their  maintenance  during  infancy ; 
and  that  for  the  time  past  as  well  as  for  the  time 
to  come ;  and  that  she  was  to  be  charged  with 
interest  on  two  thirds  of  the  money  which  she 
had  received  in  managing  the  estate,  and  to  be 
allowed  interest  on  all  sums  expended  by  her. 
WUkts  V.  Rogers^  6  Johns.  566. 

36.  Where  a  woman's  second  husband  was 
appointed  the  guardian  of  her  children  by  her 
first  husband,  she  by  a^^ement  enjoying  her 
separate  estate  at  a  valuauon  of  $3000,  he  hav- 
ing the  control  of  it ;  it  was  held,  that  the 
guardian  was  not  chargeable  with  all  his  wife's 
estate  at  such  valuation  ',  but  only  with  that  part 
remaining  in  his  hands,  deducting  the  payments 
made  by  him  on  his  wife's  order.  Baker  v» 
Richards  J  8  S.  &.  R.  12.  The  guardian  is  bound 
to  keep  separate  accounts  with  each  of  his  wards, 
and  is  chargeable  with  interest,  if  he  neglect 
to  invest  their  funds,  though  he  may  keep  a 
reasonable  surplus  on  hand  for  contingencies.  t6. 

37.  A  father,  being  the  natural  guardian  of  his 
children,  may  maintain  replevin  for  their  prop> 
erty,  though  the  children  be  females,  and  up- 
wards of  16  and  under  21  years  of  age,  at  the 
time  of  the  institution  of  the  suit.  SmUk  v.  Wil^ 
Ufl/mtany  1  Har.  &  J.  147. 

38.  In  New  Jersey  the  guardianship  of  the 
person  of  a  minor  cannot  be  committed  to  one 
person,  and  that  of  his  property  to  another.  Tsn- 
brook  V.  M'Colm^  7  Halst.  97. 

39.  Guardianship  in  soccage  ceases  when  the 
in&nt  arrives  at  the  age  of  14,  so  far  as  to 
entitle  the  infant  to  enter  and  take  the  land 
to  himself;  yet  if  no  other  guardianship  suc- 
ceeds, this  continues  Byrne  v.  Van  Hoeaenj  5 
Jphns.  66. 


40.  Since  the  revised  statutes  of  New  York,  a 
father  may  be  guardian  in  soccage  of  his  child. 
Fonda  V.  Van  Honu^  15  Wend.  631  As  guar- 
dian by  nature,  a  faUier  has  no  control  over  the 
real  or  personal  property  of  his  child,  ib, 

41.  Where  the  husband  dies,  leaving  a  widow 
and  infant  children,  and  she  enters  upon  the 
land  of  which  her  husband  was  possessed, .  it 
will  be  intended  that 'she  is  in  possession  by 
right,  and  that  she  entered  as  guardian  in  soc« 
cage,  where  the  entry  and  perception  of  profits 
are  unaccompanied  with  aets  or  declarations  in- 
consistent with  that  character.  Jackson  v.  Da 
WaUsj  7  Johns.  157. 

42.  The  court  have  no  authority  to  license  the 
sale  of  the  real  estate  of  spendihrifU  by  their 
guardians.     Ez  parte  Tucker,  2  Mass.  167. 

43  Guardians  of  spendtbrifU  have  no  control 
of  the  persons  of  their  wards.  Boyden  v.  Boy* 
den,  5  ib.  427. 

44.  Where  an  execution  in  ftvor  of  a  spend- 
thrift is  extended  on  land,  his  guardian  may  ap- 

£oint  an  appraiser,  and  receive  seizin  in  behalf  of 
is  ward.     Bond  v.  Bend^  2  Pick.  382. 

45.  The  statute  of  Massachusetts  of  1818,  o. 
60,  which,  in  case  a  guardian  is  appointed  to  a 
spendthrift,  avoids  *' every  gift,  bargain,  sale,  or 
transfer,  of  any  real  or.  personal  estate,"  made 
by  the  spendthrift  afler  the  complaint  of  the 
selectmen  to  the  judge  of  probate,  and  the  order 
of  notice  thereon,  shall  have  been  filed  in  the 
registry  of  deeds,  does  not  apply  to  promissory 
notes.     Smith  v.  Spooner,  3  Pick.  229. 

46.  Selectmen  appointed  guardians  of  a  spend- 
thrift,  according  to  statute,  do  not  cease  to  be 
such  guardians  when  their  term  of  office  as  se- 
lectmen  ceases.  RusssU  v.  Cqfin^  8  Pick.  143. 
It  is  not  requisite  that  such  guardians  should 
five  a  bond  with  sureties  as  a  condition  prece- 
dent to  their  acting,  ib, 

47.  The  purpose  for  which  the  selectmen  of - 
a  town  are  empowered  to  apply  for  the  appoint- 
ment of  guardian  to  a  spendthrift  is,  to  restrain 
such  person  from  vicious  excesses,  bv  taking 
from  him  the  means  of  indulgence,  and  thus  to 
save  himself  and  family  from  distress  and  ruin, 
and  the  town  from  expense  for  his  and  their  sup- 
port. Where,  therefore,  the  selectmen  of  a 
town  withdrew  such  application,  upon  receiving 
from  the  alleged  spendthrift  security  against  ex 
pense  to  the  town,  it  was  held,  that,  if  there  was 
good  ground  for  complaint  against  such  person, 
me  selectmen  had  abandoned  a  public  duty ; 
and  if  the  complaint  was  not  well  founded,  they 
had  misused  a  public  power ;  and  in  either  case, 
the  bond  and  mortgage  given  for  security  were 
void.    Jforton  v.  Leonard,  12  Pick.  152. 

48.  Guardian  of  a  spendthrift  has  not  a  bare 
authority,  but  coupled  with  an  interest ;  he  may 
authorize  the  cutting  of  standing  timber  of  the 
ward  for  his  benefit ;  and  a  note  taken  to  him- 
self therefor  is  not  dischargable  b^  the  ward  on 
the  expiration  of  the  guardianship.  Thompson 
V.  Boardman,  1  Verm.  370. 

49.  The  provision  for  appointment  of  guardian 
to  a  spendthrift  in  §  14  of  the  Vermont  Poor  Act, 
extends  to  one  not  having  a  legal  settlement  in 
the  state,  in  which  case  '^  the  town  to  which  he 
belongs  "  is  that  in  which  he  resides  at  the  time, 
thou^  it  be  as  a  prisoner  within  the  limits  of  the 
jail  uiere  situated.  The  preliminary  complaint 
IS  to  be  made  by  the  selectmen  and  civil  authori- 
ty of  such  town,  or  a  major  part  of  them.  Cush* 
ing  V.  Hale,  8  Verm.  44. 

50.  Where  a  pensioner  is  put  under  guardian- 
ship as  a  spendthrift,  dM.|  his  pension  is  trans* 
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ferable  to  the  ^ardian,  it  being  by  authority  of 
law.     Cuskin^  v.  Ha/e,  6  Verm.  44. 

51.  A  bond  given  to  a  judge  of  probate  by 
the  guardian  of  a  apendthrifl,  upon  his  obtaining 
a  license  to  sell  the  whole  of  the  ward's  real 
estate,  because  a  partial  sale  would  injure  the 
residue,  is  a  probate  bond.  Wood  t.  Hayu>ard, 
13  Pick.  269.  Such  a  bond,  given  by  several 
guardians  and  sureties,  is  both  joint  and  sev- 
eral, ib. 

52.  The  appointment  of  a  guardian  over  one  as 
iimt  compos  mentis  is  not  warranied  by  evidence 
that  he  was  aged  and  had  become  wasteful  of 
his  property  under  the  influence  of  profligate 
children.     Darling  v.  Bennet,  8  Mass.  129. 

53.  Upon  the  application  for  the  appointment 
of  a  guardian  to  one  represented  as  non  compos 
msnits,  the  court  are  not  confined  to  a  trial  by 
the  inspection  and  examination  of  such  person, 
but  may  admit  other  evidence.  Brigham  v. 
Brigkam,  12  ib.  505. 

54.  The  decree  of  the  probate  court,  appoint- 
ing a  guardian,  is  at  least  prima  facie  evidence 
of  the  disability  of  the  ward.  White  v.  Palmer^ 
4  ib.  147. 

55.  In  Massachusetts,  under  the  statute  of  1791, 
c.  60,  the  guardian  of  a  person  non  compos  mentis 
mav,  on  being  duly  licensed  therefor,  lawfully 
sell,  in  fee  simple,  the  estate  tail  of  his  ward 
during  his  life,  for  the  payment  of  his  debts, 
whereby  the  estate  will  be  extinguished,  and  the 
remainders  legally  barred.  WMiams  v.  Hick- 
bom,  4  ib.  189. 

56.  Bj  the  statute  of  1783,  c.  32,  §  38,  the 
common  pleas  in  Massachusetts  had  authority 
to  license  a  sale  of  lands  of  one  non  compos  men* 
tis  by  his  guardian.     Smith  v.  Smith,  9  ib.  374. 

57.  In  Massachusetts,  previous  to  the  statute 
of  1817,  c.  190,  the  guardian  of  a  person  non 
compos  mentis  had  a  general  authority  to  sell  any 
personal  property  of  his  ward ;  and  though  he 
might  make  a  sale  improperly,  a  hona  fide  pur- 
chaser would  get  a  good  title.  EUis  v.  Essex 
Merrimack  Bridge,  2  Pick.  243. 

58.  The  guardian  of  an  insane  person  cannot 
by  his  contract  make  his  ward  liable  to  an  action 
as  on  his  own  contract ;  and  cannot  be  sued  in 
his  capacity  of  guardian,  so  as  to  make  the  es- 
tate of  his  ward  liable  to  an  execution.  Thacher 
V.  DinsmorCy  5  Mass.  300. 

59.  A  person  under  guardianship,  as  non  com- 
pos mentis,  applied  to  the  probate  court  to  have 
the  letters  of  guardianship  set  aside,  on  the 
ground  that  he  was  restored  to  the  use  of  his 
reason.  The  judge  decreed  that  the  application 
be  dismissed,  from  which  an  appeal  was  taken. 
Held,  that  such  person  might  so  apply,  and  on 
the  appeal  need  not  give  bonds.  Jf  Donald  v. 
Morton,  1  ib.  543. 

60.  A  person  under  guardianship  as  non  com- 
pos mentis,  if  his  reason  be  restored,  is  com- 
petent to  make  a  will,  although  the  letters 
of  guardianship  are  unrepealed.  Stone  v.  Da- 
mon,  12  ib.  488.  Leonard  v.  Leonard,  14  Pick. 
280. 

61.  At  a  guardian's  direction,  a  tailor  deliv- 
ered clothes  to  his  ward,  and  charged  them  to  the 
guardian,  and  the  tailor  was  held  mcompetent  to 
prove  the  entries  in  his  shop-book.  Deas  v. 
Darby,  1  N.  &  M.  436. 

62.  A  prochein  ami  is  recoffuixed  in  Pennsvl- 
vania  for  some  purposes,  but  nis  power  and  du- 
ties are  not  those  of  a  guardian.  Turner  v. 
Patridge,  3  Pennsyl.  172. 

63.  It  is  a  general  rule  that  a  guardian  ap- 
pointed by  the  court  should  have  no  interest  in 


the  subject  in  controversy.    Parker  v.  lAneolM^ 
12  Mass.  16. 

64.  Where  a  controversy  arose  between  two 
ffuardians  of  a  minor's  estate,  neither  of  whom 
had  any  separate  interest  therein,  it  was  held, 
that  the  value  in  controversy  was  not  sufficient 
to  entitle  either  party  to  an  appeal,  inasmuch  as 
the  office  of  guardian  was  of  no  value  except  as 
aflbrding  a  claim  for  compensation.  Ritchie  v. 
Mauro,  2  Pet.  243. 

65.  A,  the  guardian  of  a  minor,  not  wishing 
to  retain  the  guardianship,  the  minor  selected 
B,  and  the  judge  of  probate  made  a  decree  ap- 
pointing B  guardian,  he  givin|^  bond  as  the  law 
directs,  and  a  letter  of  gruardtanship  was  made 
out  in  the  probate  office,  indorsed  **to  be  de- 
livered to  B  when  bond  is  filed."  B  assumed  to 
act  as  guardian,  but  never  filed  a  bond,  nor  re- 
ceived the  letter  of  guardianship ;  and  no  decree 
was  passed  dischargmg  A  from  the  trust.  Held, 
that  B  was  not  l£e  legal  guardian,  but  that 
the  office  continued  in  A.  Fay  v.  Hurd,  8  Pick. 
528. 

66.  The  personal  property  of  an  insane  per- 
son is  not  attachable  in  the  hands  of  the  guardian. 
Hale  V.  Duncan,  Brayt.  132. 

67.  A  lease  made  by  the  guardian  of  an  infant 
under  the  age  of  14  years,  for  a  term  of  years^ 
extending  beyond  the  arrival  of  the  infant  at  that 
age,  ma^  be  avoided  by  another  guardian  chosen 
by  the  infant  after  he  attains  the  age  of  14. 
Snook  V.  Sutton,  5  Halst.  133. 

68.  Where  an  infant  has  sued  by  his  guardian, 
the  court  will  not  order  the  writ  to  be  quashed, 
but  will  appoint  a  prochein  ami,  though  insti- 
tuted without  the  guardian's  authority.  Hardy 
V.  Scanlin,  1  Miles,  87. 

69.  If  the  minor's  share  in  real  estate  received 
through   his   mother  has  been   converted   into 
money  by  his  guardian,  and  can  be  traced,  it  de- 
scends under  Uie  act  of  1792.     Ctepper  v.  Liver 
good,  5  WatU,  113. 

70.  The  creditor  of  an  insane  person  under 
guardianship  may  sue  him,  and  satisfy  his  judg* 
ment  by  the  debtor's  property  or  person.  Tkaai- 
srv.  Dinsmore,  bMsMa.  300.  Ex  parte  Leighton, 
14  Mass.  207. 

71 .  It  is  the  duty  of  the  judge  of  probate,  be- 
fore he  appoints  a  guardian  to  one  as  a  lunatic, 
non  compos,  &c.,  to  give  notice  to  the  party; 
and  without  a  notice,  the  adjudication  is  null 
and  void.     Chase  v.  Hathaway,  14  ib.  222. 

72.  By  the  law  of  New  Hampshire,  a  judge  of 
probate  has  no  authority  to  appoint  a  guardian 
of  any  person  as  a  non  compos,  until  such  per- 
son has  been  so  returned  upon  an  inquisition  of 
the  selectmen  of  the  town  where  he  resides. 
The  fact  of  his  being  a  non  compos  must  be  dis- 
tinctly returned.  It  is  not  sufficient,  that  they 
find  his  memory  to  be  greatly  impaired.  If.  v.  S. 
4  N.  Hamp.  60. 

73.  In  New  Hampshire,  in  suits  brought  by  an 
idiot  under  guardianship,  the  guardian's  name 
should  appear  as  party  on  the  record.  Lang  v. 
Whidden,  2  ib.  435. 

74.  Under  the  New  Hampshire  practice  of  re- 
quiring the  guardian  of  an  idiot  to  conduct  hia 
suit,  the  idiot,  by  guardian,  may  prove  that  a 
deed  purporting  to  be  executed  by  him  was 
signed  at  a  time  when  he  was  non  compos,  ib. 

75.  Where  a  person  non  compos  mentis,  under 
guardianship,  had  in  his  possession  a  promissory 
note,  payable  to  himself,  and  received  payment 
of  it  from  the  promisor,  who  had  knowledge  of 
the  guardianship ;  it  was  held,  that  such  payment 
was  of  no  effect ;  and  the  letter  of  guardianship 
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wai  held  to  be  conclusive  evidence  that,  at  the 
time  of  the  payment,  the  ward  was  not  of  sound 
mind.     Leoiiard  v.  Leonard,  14  Pick.  280. 

76.  A  suit  at  law  cannot  be  maintained,  in 
South  Carolina,  on  the  bond  of  a  guardian  or 
committee  of  a  lunatic,  if  no  proceedings  have 
been  had  in  the  court  of  equity  against  the  prin- 
cipal to  account,  and  no  specific  sum  assessed 
against  the  principal  by  the  court  having  juris- 
diction of  his  accounts.  Wallace  v.  James,  4 
M'Cord,  121. 

77  Where  the  guardian  of  a  minor  imported 
into  Maryland,  contrary  to  law,  a  slave  belonging 
to  the  minor,  it  was  held,  that  such  act  did  not 
entitle  the  slave  to  his  freedom,  though  the  minor 
assented  to  such  act  during  his  minority.  Honey 
V.  Waddle,  3  Har.  <&  J.  557. 

II.  Rights,  Duties,  and  Liabilities,  of  Guardians. 

78.  In  Connecticut,  the  guardian  of  minors 
may  lawfully  hold  possession  of  their  real  estate, 
during  their  minority.  Bacon  v.  Taylor,  Kirby, 
368. 

79.  A  guardian  may  purchase  for  his  ward, 
who  is  one  of  the  heirs  of  an  estate,  such  portion 
of  the  estate  as  the  other  heirs  refused  to  take 
in  a  partition,  and  the  orphans*  court  has  ordered 
to  be  sold.     BovmuttCs  Appeal,  3  WatU,  369. 

80.  In  Virginia,  a  guardian  appointed  by  the 
court  has  possession  of  the  ward's  lands  during 
guardianship.  The  guardian  must  therefore 
maintain  trespass  for  entering  upon  the  ward's 
lands,  and  cutting  and  carrying  away  trees,  with- 
out his  license;  and  he  is  accountable  to  the 
ward  for  the  damages  recovered.  Truss  v.  Old, 
6  Rand.  556.  If,  however,  the  trees  are  cut  and 
carried  away  by  permission  of  the  guardian,  so 
that  no  trespass  is  committed,  the  wrong  must 
be  compensated  to  the  ward  by  the  guardian,  ih, 

81.  "The  father  of  an  infant,  as  his  natural 
guardian,  has  no  power  to  lease  his  lands.  May 
V.  Colder,  2  Mass.  55.  Nor  authority  to  demand 
and  receive  a  legacy  to  his  child.  Miles  v.  Boy- 
den,  3  Pick.  213. 

82.  A  guardian  in  soccage  may  lease,  avow, 
and  bring  trespass,  in  his  own  name.  Byrne  v. 
Van  Hoeseuy  5  Johns.  66. 

83.  A  guardian  in  soceage  has  the  custody  of 
the  land,  and  is  entitled  to  the  profits,  *for  the 
benefit  of  the  heirs    ih. 

84.  Guardians  who  have  the  lands  of  infants 
mtrusted  to  them  may  make  leases  to  try  titles ; 
but  the  privilege  is  not  extended  to  those  guard- 
ians to  whom  ^longs  the  custody  of  the  infants 
alone.    Magruder  v.  Peter,  A  Gill  6l  Johns.  323.- 

85.  A  natural  guardian  cannot  lease  the  lands 
of  his  ward.     Anderson  v.  Darby,  1  N.  d:^  M.  369. 

86.  A  lease  by  a  guardian  in  Virginia,  for  a 
longer  term  than  the  infancy  of  his  ward,  is 
void.     Ross  V.  GiU,  4  Call,  250. 

87.  A  guardian,  in  Virginia,  may  lease  the 
lands  of  his  ward  during  infancy,  if  the  guard- 
ianship so  long  continue,  and  may  reserve  the 
rents  to  the  ward  or  to  himself;  and  payment  of 
the  rent  in  either  case  to  the  guardian  would  be 
good.     Ross  V.  GiU,  1  Wash.  87. 

88.  A  guardian  must  sue  in  the  name  of  the 
ward.     iZngsireet  v.  Tilton,  Coxe,  38. 

89.  A  guardian  cannot  prosecute  a  suit  in  his 
own  name,  for  a  debt  due  a  female  minor,  after 
her  marriage.  Bamet  v.  CommontoeaUh,  4  J.  J. 
Marsh.  389;  5  J.  J.  Marsh.  286. 

90.  A  guardian  may  maintain  an  action,  in  his 
ward's  name,  to  recover  property  which  was  ob- 
tained from  the  ward  by  fraud,  before  the  guard- 
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ian  was  appointed.     Somes  v.  banner,  16  Mass. 
348. 

91.  Guardians  may  join  in  a  suit  on  account 
of  any  joint  transaction  founded  on  their  relation 
to  their  ward,  even  after  their  connection  as 

fuardian   is  dissolved.     Shearman  v.  Akins,  4 
ick.  283. 

92.  A  guardian  may  bring  assumpsit  in  his 
own  name,  upon  a  draft  or  order  payable  to 
himself  as  guardian,  for  money  due  his  ward. 
Jolliffe  V.  Higgins,  6  Munf.  3. 

93.  Where  a  guardian  put  an  administrator's 
bond  in  suit  for  his  own  use,  he  was  allowed  to 
recover  only  costs  paid  by  himself;  to  recover 
the  portion  due  his  ward,  it  was  held  necessary 
to  put  the  bond  in  suit  for  their  use.  Devore  v. 
Pitman,  3  Mis.  182. 

94.  The  guardian  of  a  minor,  having,  after  the 
appointment  of  another  guardian,  paid  money  on 
account  of  his  ward,  cannot  maintain  an  action 
against  his  ward  therefor ;  but  he  should  make 
his  claim  on  the  settlement  of  his  guardianship 
account  before  the  judge  of  probate.  Hapgood 
V.  Wesson,  7  Pick.  47. 

95.  In  an  action,  in  Maryland,  in  the  name  of 
the  state,  against  the  obligee  in  a  guardian's  bond, 
the  non-age  of  the  ward,  who  was  more  than  16, 
was  held  no  defence,  and  not  the  fit  subject  for 
a  plea.     Fridge  v.  State,  3  Gill  &,  Johns.  103. 

96.  An  action  lies  upon  a  guardian's  bond, 
against  the  surety,  without  any  previous  suit 
against  the  principal.    Call  v.  Rufin,  1  Call,  333. 

97.  An  action  cannot  be  sustained  on  a  guard- 
ian's bond,^xecuted  before  the  passage  of  the 
Kentucky  statute  of  1813,  authorising  the  sale 
of  real  estates  of  infants,  for  the  proceeds  of  a 
sale  made  under  that  act.  Grimes  v.  Common* 
wealth,  4  Litt.  1. 

98.  In  an  action  of  debt  upon  a  guardian's 
bond,  dated  in  1797,  the  plaintiff  proved,  by  a 
witness,  that  land  of  the  plaintiff  was,  during  his 
minority,  rented  by  the  guardian  to  the  witness, 
in  1791,  and  that  the  rent  was  afterwards  les- 
sened, in  consequence  of  an  agreement  between 
them  that  the  witness  should  take  charge  of  the 
defendant's  stock  on  the  land.  Held,  Uiat  such 
evidence  was  inadmissible.  Gunby  v.  Selby,  2 
Har.  &>  J.  244. 

99.  A  having  intermarried  with  B,  who  was 
the  administratrix  of  C,  the  personal  estate  of  C 
came  to  his  hands  and  possession ;  and  upon  a  set- 
tlement of  their  administration  account,  a  dis- 
tributive share  of  the  balance  against  them  was 
due  to  D,  to  whom  A  was  appointed  guardian. 
In  an  action  on  A's  bond,  as  guardian^  it  was 
held,  that  B,  and  her  sureties  on  the  estate  of  C, 
were  released  from  all  responsibility  on  account 
of  it,  and  A-,  and  his  sureties,  became  answerable 
on  his  guardian's  bond.  Seegar  v.  State,  6  Har. 
&  J.  iS.  Held  also,  that,  in  such  action,  bv  the 
executors  of  B,  A  was  a  competent  and  admis- 
sible witness,  ib. 

100.  A  guardian's  bond,  in  Virginia,  need  not 
state,  in  the  condition,  the  appointment  of  the 
guardian.     CdU  v.  Rujin,  1  Call,  333. 

101.  No  action  at  law  can  be  maintained  on  a 
guardian's  bond  in  New  York,  until  the  guard- 
ian has  been  called  to  account  in  the  court  of 
chancery.     StiUwell  v.  MiUs,  19  Johns.  304. 

102.  Where  a  guardian  neglects  to  account,  a 
citation  from  the  judge  of  probate  requiring  him 
to  render  his  account  is  a  necessary  preliminary 
in  order  to  charge  the  guardian  on  his  bond  for 
refusing  to  account.  Bailey  v.  Rogers,  1  Greenl. 
186. 

103.  Where  a  guardian  was  removed,  and 
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neglected  to  eettle  hie  account  in  the  probate 
court,  it  was  held,  that  the  administrator  of  one 
of  his  sureties  might  settle  such  account.  The 
Massachusetts  statute  of  1783,  c.  38,  does  not 
require  it  to  be  settled  on  the  oath  of  the  guard- 
ian.    Curtis  y.  BaiUy,  1  Pick.  198. 

104.  A  guardian  settled  an  account  in  the  su- 
preme court,  which,  in  an  action  on  the  guard- 
ian's bond,  was  found  fraudulent  and  void  as 
against  the  sureties.  It  was  held,  that  he  could 
not  be  cited  anew  before  the  judge  of  probate  to 
settle  a  correct  account.  Dams  ▼.  Davts,  1  Pick. 
906. 

105.  Transactions  between  a  guardian  and 
ward  during  his  minority  are  alone  the  subjects 
of  settlement  in  a  guardianship  account.  Crovh 
tWs  Appeal^  2  Watts,  295. 

106.  Where  it  appeared  that  a  ipiardian  failed 
to  return  his  account,  employed  the  slaves,  &c, 
of  his  ward  in  his  own  service,  kept  his  own 
stock  on  his  ward's  land,  and  fed  them  on  the 
com  of  his  ward,  it  was  held,  that  this  was  suffi- 
cient cause  of  removal.  Bimtot  v.  HaUy  1  Stew. 
166. 

107.  The  guardians  of  a  minor,  in  a  deed  of 
conveyance,  covenanted,  in  their  capacity  of 
guardians,  that  the  father  of  the  minor  died 
seized  of  the  premises,  and  that  they,  in  their 
capacity  aforesaid,  in  right  of  the  minor,  were 
lawfully  seized  of  the  premises.  Held,  that  the 
guardians  were  liable  personally  on  these  cove- 
nanU.     Whiting  v.  Dew^y^  15  Pick.  428. 

108.  If  a  guardian  consent  to  his  co-guard- 
ian's misapplication  of  his  ward's  money,  he  is 
liable.    Pitn  v.  Downing^  11  S.  &,.  R.  6q. 

109.  Where  a  guardian  under  a  will  was  not 
entitled  to  receive  the  principal  or  interest  of 
money,  he  was  not  held  liable  for  the  executor's 
insolvency.  ha4U  Johnson's  Afpsal^  12  S.  d&  R. 
317. 

110.  A  guardian  is  liable  to  be  assessed  per- 
sonally for  the  taxes  of  the  estate  of  hJs  infant 
ward,  in  his  possession.  Payson  v.  Tufis^  13 
Mass.  493. 

111.  Guardian  may  bind  himself  personally 
for  the  debt  of  his  ward.  Surrender  to  a  guard- 
ian, by  a  former  guardian,  of  the  ward's  demands, 
is  a  good  consideration  for  a  promise  to  pay  the 
debt  of  the  former  guardian,  and  is  not  within 
the  statute  of  frauds.  JVeiidl  v.  Thompson^  6 
Verm.  54. 

112.  Where  one  gave  a  negotiable  note  as 
guardian,  it  was  held,  that  he  was  liable  in  his 
individual  capacity,  af^er  his  guardianship  was 
discharged,  and  might  indemnify  himself  out 
of  the  estate  of  his  ward.  Thacher  v.  Dinsmare, 
5  Mass.  300.    ForsUr  v.  FuUsr,  6  Mass.  58. 

113.  Where  at  the  time  it  was  beneficial  to  the 
ward  that  the  guardian  should  change  his  per- 
sonal into  reol  estate,  but  such  change  after- 
wards proved  injurious,  it  was  held,  the  guardian 
was  not  responsible.  BonsaU*s  cassy  1  Rawle, 
266. 

114.  Where,  upon  the  petition  of  the  gnardian 
of  a  minor  for  license  to  sell  real  estate  of  the 
ward,  such  license  is  granted,  and  a  person 
appointed  to  make  the  sale,  the  agent  is  bound 
to  answer  upon  oath,  in  the  probate  court,  inters 
rogatories  relative  to  his  proceedings  under  the 
license.  Pope  v.  Jackson^  11  Pick.  113.  Where 
such  agent  sold  the  land,  and  took  mortgages  for 
the  purchase  money  in  the  name  of  the  minor, 
and,  after  the  minor  came  of  age,  received  from 
her  a  power  of  attorney  to  discharge  the  mort- 
gage, it  was  held,  that  he  was  not  thereby  dis- 
charged of  his  obligation  to  render  an  account. 


and  answer  such  interrogatories  in  the  probate 
court,  ib. 

115  A  guardian  is  not  liable  in  an  action  by 
his  ward,  until  he  has  been  called  upon  by  the 
judge  of  probate  to  account,  and  has  refused. 
Robertson  v.  Robertson^  1  Root,  51. 

116.  No  action  lies  in  favor  of  a  guardian  to 
recover  damages  for  taking  away  his  ward, 
without  alleging  the  loss  of  service.  Fields  v. 
Law,  2  Root,  320. 

117.  If  there  is  any  question  of  the  identity  of 
the  wards  mentioned  in  a  letter  of  guardianship, 
the  guardian's  petition  for  license  to  sell  prop- 
erty, the  license,  and  the  deed,  though  different 
names  are  used,  it  is  a  question  of  fact.  Sowle  v. 
Sotole,  10  Pick.  376. 

118.  A  license  to  sell  the  land  of  a  minor, 
under  the  statute  of  Maine  of  1826,  c.  342,  may 
be  granted  in  tlie  alternative,  for  public  or  private 
sale.     Ex  parte  Cousins^  5  Greenl.  240. 

119.  Until  the  relation  of  guardian  and  ward 
is  determined,  no  right  of  action  accrues  to  the 
guardian  against  the  ward  for  advances.  Davis 
V.  Ford,  7  Ham.  (Part  2d,)  104. 

120.  A  guardian  using  the  money  of  his  ward, 
or  neglectincr  to  invest  it,  is  chargeable  with 
interest;  and  the  method  of  ascertaining  the 
amount  is  to  strike  a  balance  of  the  money  in  the 
guardian's  hands  every  six  months,  and  charge 
simple  interest  thereon,  allowing  a  reasonable 
sum  to  remain  in  his  hands  to  meet  expenses. 
Say  V.  Barnes,  4  S.  &  R.  112.  In  such  a  case, 
the  guardian  is  not  entitled  to  commissions  on 
the  sums  charged  against  him  as  interest,  be- 
yond the  charges  made  in  the  compulsory  settle- 
ment with  the  ward.  ib.  Commissions  are  not 
to  be  deducted  from  the  foot  of  the  account, 
but  from  time  to  time,  as  the  services  were  ren- 
dered, t^. 

121.  A  guardian  who  has  acted  without  fraud 
cannot  be  charged  with  compound  interest. 
Harland's  case,  5  Rawle,  323. 

122.  Upon  the  petition  of  the  guardian  of  a 
minor  for  license  to  sell  enough  of  his  ward's 
real  estate  to  pay  his  debts,  pursuant  to  statute 
of  1783,  c.  32,  the  certificate  of  the  jud^e  of  pro- 
bate is  not  necessary;  and  is  required  only 
where  the  application  is  made  for  authority  to 
sell  a  greater  quantity.  £x  parte  Williams, 
3  Mass.  397.  Before  granting  authority  in  such 
case,  the  court  ordered  notice  to  the  presump- 
tive heirs  of  the  ward.  Ex  parte  lAtfkin,  3 
ib.  396.  But  notice  is  not  required  by  law  to  be 
given,  upon  applications  for  the  sale  of  minors' 
estates.     Biee  v.  Parkman,  16  ib.  326,  332. 

123.  One  who  had  been  appointed,  by  the  su- 
preme judicial  court  of  Maine,  to  sell  real  es- 
tate in  Maine  belonging  to  a  minor  resident  in 
another  state,  on  the  petition  of  the  guardian 
residing  in  the  same  state,  and  receiving  his  ^- 
pointment  there,  was  held  bound  to  pay  over  to 
such  guardian  the  proceeds  of  said  sale.  Jokmr 
son  V.  Jhertf,  2  Fairf.  99. 

124.  An  infant,  residing  with  her  mother,  in 
one  probate  district,  inherited  from  her  father 
real  estate  lying  in  another  district,  the  probate 
court  of  which  appointed  a  guardian  to  her. 
The  person  thus  appointed  took  her  estate,  and 
supported  her  until  a  certain  period,  when  he 
refused  further  to  support  her,  but  offered  at  the 
same  time  to  take  her  into  his  custody,  and  pro- 
vide for  her  himself.  In  an  action  against  him 
for  necessaries,  subsequently  furnished  by  the 
mother's  second  husband,  it  was  held,  that  he 
was  not  liable  ;  for  if -he  was  not  lawful  guardian, 
one  could  be  appointed  who  could  take  Sie  est^ 
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^nt  of  his  hands ;  and  if  he  was  lawftil  guardian, 
he  could  not  be  subjected,  in  an  action  at  law, 
as  for  his  proper  debt.  Pei^dd  t.  Savage^  2 
Conn.  386. 

125.  As  soon  as  a  guardian,  duly  appointed, 
has  ffiven  bond,  the   appointment  is   consum 
mated,  and  cannot  be  revoked  without  notice  to 
the  guardian.     Isaacs  t.  Taylor^  3  Dana,  600. 

126.  A  guardian  to  a  minor,  appointed  bj  the 
court  of  probate,  without  limitation  of  time, 
while  the  minor  is  not  of  sufficient  a^e  lawfully 
to  choose  for  himself,  will  hold  until  he  arrives 
at  full  age,  unless  the  guardian  be  removed  from 
office,  or  another  be  chosen  to  the  acceptance  of 
the  court.     JIfav  v.  Webb,  Kirby,  286. 

127.  The  authority  of  a  guardian  in  Virginia, 
appointed  by  the  court,  continues  until  the  in- 
fant arrives  at  the  age  of  21  years,  unless  his 
authority  is  revoked.    Ross  v.  GiU,  4  Call,  250. 

128.  A  license  by  a  guardian,  to  enter  upon 
and  occupy  the  land  of  the  ward,  expires  at  the 
death  of  the  guardian.  Johnson  v.  Carter,  16 
Mass.  443. 

129.  A  guardian  ad  litem,  appointed  to  prose- 
cute an  appeal  on  behalf  of  an  infant,  is  not 
obliged  to  accept  the  appointment ;  and  a  rea- 
sonable time  will  be  allowed  him  to  consider 
whether  he  will  accept  it,  and  to  prepare  for 
trial.     WelU  v.  fritrfree,  2  Munf  342. 

130.  Guardian  ad  litem  is  not  competent  to 
bind  his  ward,  by  a  release,  to  qualify  a  witness. 
Walker  v.  Ferrin,  4  Verm.  523. 

131.  The  license  of  a  guardian,  to  enter  and 
do  certain  acts  upon  his  ward's  land,  will  deter- 
mine at  the  death  of  the  guardian.  Johnson  v. 
Carter,  16  Mass.  443. 

132.  A  guardian  cannot,  by  his  contract,  bind 
the  person  or  estate  of  his  ward.  Forster  v. 
Fuller,  6  Mass.  58.  Jorus  r.  Brewer,  1  Pick. 
314.  Nor  avoid  a  beneficial  contract  made  by  his 
infant  ward.     Olioer  v.  Houdlet,  13  Mass.  S&7. 

133.  A  commission  less  than  five  per  cent, 
was  allowed  a  guardian  where  the  estate  was 
large  and  troublesome.  Harland's  Accounts,  5 
Rawle,  323. 

134.  A  guardian  has  a  general  authority  to 
submit  to  arbitrators  questions  and  controversies 
respecting  the  property  and  interests  of  his  ward. 
Wetton  V.  Stewart,  2  Fairf.  326. 

135.  A  conservator  may  submit  to  arbitration 
the  claims  of  his  ward  ;  but  he  cannot  maintain 
an  action  on  such  award,  in  his  own  name, 
although  the  award  was  to  him  in  his  repre- 
sentative character.  Hutchins  v.  Johnson,  12 
Conn.  376. 

136.  A  deed,  by  a  feme  guardian  of  infants,  of 
the  right  of  such  infants  m  land,  does  not  con- 
vey the  guardian's  right  of  dower.  Jones  v.  Hal- 
lopeter,  10  S.  A,  R.  336. 

137.  In  a  deed  by  a  guardian  under  a  license 
of  court,  it  is  unnecessary  to  state  the  reason  for 
granting  the  license  and  making  the  sale.  Sowle 
V.  Sowle,  10  Pick.  376. 

138.  For  a  trespass  on  the  person  of  a  child, 
its  guardian,  and  not  its  mother,  is  entitled  to 
damages.  Pepoon  v.  Clarke,  1  Rep.  Con.  Ct. 
137. 

139.  In  Connecticut,  the  rights  and  duties  of 
a  conservator  cease  upon  the  ward's  death,  and 
he  has  no  lien  upon  the  estate  of  the  ward  for 
disbursements  made  for  his  support,  so  as  to 
entitle  him  to  retain  possession  against  the 
executor  of  the  ward.  Jforton  v.  Strong,  1 
Conn.  65. 

140.  If  a  guardian  obtain  a  judgment  during 
bis  guardianship,  he  may  have  a  sci.  fa,  after  a 


new  guardian  is  appointed.     Welker  v.  Welker, 
3  Pennsyl.  21. 

141.  A  guardian  is  not  liable  who  takes  a 
bond  without  security,  provided  he  act  with 
common  skill,  common  prudence,  and  common 
caution.     Konigmaeher  v.  Kimmd,  1  ib.  207. 

142.  The  guardian  is  bound  to  manage  in  per- 
son the  ward's  estate.  Eichelberger*s  Appeal,  4 
Watts,  84. 

143.  Where  a  sole  executor  sustains  the  two- 
fold character  of  executor  and  guardian,  the 
law  will  adjudge  the  ward's  proportion  of  the 
property  in  his  hands  to  be  in  his  hands  in  the 
capacity  of  guardian,  afler  the  time  limited  by 
law  for  the  settlement  of  the  estate,  whether  a 
final  account  has  been  passed  by  the  orphans* 
court  or  not.  AHter,  where  there  is  a  joint  ex- 
ecutorship. Watkins  v.  State,  2  Gill  Sl  Johns. 
220.  A  and  B  were  joint  executors  of  C,  who 
lefl  a  son,  for  whom  A  was  appointed  guardian. 
In  an  action  by  the  administrator  of  the  son,  on 
A's  bond  as  guardian,  it  appeared  that,  many 
years  before  the  commencement  of  the  suit,  the 
joint  executors  had  received  a  considerable 
amount  of  assets,  but  had  not  settled  any  ac- 
count with  the  orphans*  court,  and  that  B  was 
dead.  Held,  that  A*s  guardianship  ceased  on 
the  death  of  his  ward,  and  as  it  did  not  appear 
that  he  died  afler  B,  and  after  A  became  sole 
executor,  the  action  could  not  be  sustained,  ib. 

144.  In  Maryland,  a  guardian  appointed  in 
another  state  cannot,  by  virtue  of  such  appoint- 
ment, exclusively  act  as  guardian  in  the  former 
state,  in  respect  to  property  lying  there,  and 
under  the  control  of  their  orphans'  court.  Kraft 
V.  Wickey,  4  ib.  332. 

145.  A  guardian  has  no  right  to  retain  money 
received  by  him  from  an  executor,  unless  the 
executor  has  passed  a  final  account  with  the 
court,  and  been  ordered  by  the  court  to  pay  over 
such  money  to  the  guardian.  Wilson  v.  Boyer, 
1  Har.  &  J.  297. 

146.  Where  a  guardian  advances  his  own 
money,  in  payment  of  debts  or  expenses  of  his 
ward,  he  is  entitled  to  interest.  Hayward  v.  £2- 
Us,  13  Pick.  272. 

147.  A  guardian  cannot  bind  out  his  ward  as 
a  servant.     Respublica  v.  Kej^ele,  1  Yeates,  233. 

148.  A  general  guardian  is  not  competent  to 
act  for  infants,  on  petition  for  partition,  in  New 
York.     In  the  Matter  of  Stratum,  1  Johns.  509. 

149.  A  libel  for  divorce  must  be  subscribed  by 
the  ward,  and  not  bv  the  guardian.  Winslow  v. 
Winslow,  7  Mass.  9o. 

150.  A  guardian  is  the  mere  agent  of  his  ward, 
having  an  authority  not  coupled  with  an  inter- 
est. Oranby  v.  Amherst,  ib.  1.  Manson  v.  Fel- 
ton,  13  Pick.  206. 

151.  A  guardian  may  assign  dower.  Jones  y. 
Brewer,  1  ib.  314. 

152.  A  guardian  can  do  no  act  to  the  injury  of 
his  ward.    Jackson  v.  Sears,  10  Johns.  435. 

153.  A  guardian  is  not  liable,  on  a  contract 
made  by  his  ward,  for  board  and  tuition  of  the 
latter,  although  he  knew  of  the  contract,  and 
did  not  give  notice  of  his  dissent  to  it.  Ed- 
monds V.  Davis,  1  Hill,  S.  C.  279. 

154.  A  guardian  is  not  liable  at  law,  except  on 
his  express  contract,  for  medical  services  ren- 
dered to  his  ward.  Tucker  v.  JifKee,  1  Bailey, 
344. 

155.  The  property  of  an  infant  who  has  come 
of  age  may  be  levied  on  while  in  possession  of 
the  guardian;  if  the  latter  has  any  claim  on  the 
property,  he  must  resort  to  equity.  Crymes  v. 
Day,  1  Bailey,  320. 
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156.  The  promise  of  a  guardian  to  paj  a  debt 
of  his  ward's  is  not  a  collateral  undertaking 
within  the  statute  of  frauds,  and  need  not  be  in 
writing.     Roche  ▼.  Chaplin^  ib.  419. 

157.  Where  a  guaraian  made  a  lease  of  his 
ward's  land,  reserving  rent,  it  was  held,  that  an 
action  for  the  non-payment  of  the  rent  was 
properljr  brought  in  the  name  of  the  guardian, 
as  plaintiff,  though  afler  the  ward  haa  attained 
his  age.     Pond  v.  Curtis^  7  Wend.  45. 

158.  A  guardian  who  signs  his  assent  to  bind- 
ing his  ward  an  apprentice  by  signing  and  seal- 
ing, is  not  liable  for  a  breach  of  the  apprentice's 
contract.     Vdde  y.  Levering^  2  Rawle,  269. 

159.  A  guardian  cannot  receive  property  of 
the  deceased,  and  being  insolvent,  give  the  bulk 
of  it  to  one.  It  will  be  considered  the  property 
of  the  minors  in  equal  shares.  A.  Hampton's 
ease,  17  S.  &,  R.  144. 

160.  A  guardian  must  have  notice  of  his  ap- 
pointment, and  signify  his  consent.  Bams  v. 
Branch,  3  M'Cord,  19. 

III.   Rights  and  Liabilities  of  Wards. 

161.  Guardians'  accounts,  though  rendered  to 
court,  passed  and  allowed,  are  not  conclusive 
upon  either  the  guardian  or  the  ward,  but  evi- 
dence may  be  given  that  the  accounts  were  er- 
roneous, or  that  the  court  have  exceeded  their 
authority,  and  made  improper  and  unreasonable 
allowances.     Spedden  v.  State,  3  Har.  &  J.  251. 

162.  In  the  final  settlement  of  the  account  of 
a  guardian  before  the  orphans'  court,  an  allow- 
ance cannot  be  made  to  the  ward  for  labor  while 
employed  for  the  guardian.  Bass  v.  Cook,  4 
Porter,  390. 

163.  An  infant,  afler  his  guardian's  death,  has 
a  f  iffht  to  compel  a  settlement  of  his  accounts, 
as  if  he  were  of  a^e,  the  guardian's  trust  being 
personal,  and  termmating  at  his  death.  Peck  v. 
Braman,  2  Blackf.  141. 

164.  A  receipt  in  full  ffiven  by  a  ward  of  full 
age  to  his  guardian,  in  order  to  obtain  possession 
of  the  papers  of  his  estate,  does  not  exempt  the 
guardian  from  accounting  anew  before  the  or- 
phans' court  of  Pennsylvania.  Say  v.  Barnes,  4 
S.  &  R.  112. 

165.  It  is  the  duty  of  a  guardian  to  a  female 
ward,  in  Maryland,  on  her  arrival  at  the  age  of 
16  years,  to  exhibit  a  final  account  to  the  or- 
phans' court,  and  to  deliver  the  ward  all  her 
property  in  his  hands.  So  far  as  the  property 
of  the  ward  in  his  hands  consists  of  money,  this 
constitutes  a  contract  to  pay  money,  when  she 
attains  the  age  of  16,  and  the  ward  is  entitled  to 
interest  absolutely  from  that  time.  Fridge  v. 
State,  3  Gill  &  Johns.  103. 

166.  An  action  cannot  be  maintained  at  law, 
on  a  guardianship  bond,  before  the  accounts 
have  been  adjusted,  and  a  specific  sum  decreed 
to  be  paid  over.  Anderson  v.  Maddox,  3  M'Cord, 
237. 

167.  A  bond  given  by  a  guardian,  on  settle- 
ment with  his  ward  afler  she  comes  of  age,  is  no 
discharge  of  the  guardian's  bond,  previously 
given ;  nor  can  it  be  given  in  evidence  under  the 
plea  of  conditions  performed ,  in  bar  of  the  spe- 
cialty. It  is  merely  prima  facie  evidence  of 
what  is  due.     Hamlin  v.  Atkinson,  6  Rand.  574. 

168.  A  suit  may  be  sustained  upon  a  guard- 
ian's bond,  for  not  delivering  up  the  property  of 
the  ward,  though  no  order  has  been  made  by  the 
court  to  th^t  effect.  Jarrett  v.  StaU,  5  Gill  & 
Johns.  27, 

169.  The  sureties  in  a  guardian's  bond  are  not 


released  from  their  responsibility  to  the  ward, 
where,  on  their  application  to  the  court  for 
counter-security,  a  new  bond  is  executed  with 
other  sureties,  although  the  court  ordered  that 
such  sureties  should  be  released.  M'Math  v. 
State,  6  Har.  d&  J.  98. 

170.  An  action  upon  a  guardian's  bond,  in 
Maryland,  was  sustained  against  the  surety, 
though  the  principal,  residing  in  the  same 
county,  had  not  been  sued.  Jarrett  v.  State^  5 
Gill  &  Johns.  27. 

171.  In  an  action  upon  the  bond  of  a  guardian 
appointed  by  the  orphans*  court,  in  Maryland, 
brought  for  the  use  of  the  ward,  the  mere  fact 
that  a  natural  guardian  was  in  existence,  at  the 
time  of  the  guardian's  appointment,  does  not 
invalidate  the  appointment,  so  as  to  render  the 
bond  a  nullity.  Fridge  v.  State,  3  Gill  &  Johns. 
103.  So  the  appointment  by  the  court  of  a  per- 
son as  guardian,  who  at  the  time  was  one  of  the 
judges  of  the  court,  cannot  be  aflerwards  ques- 
tioned in  an  action  upon  his  bond,  though  at  the 
time  of  his  appointment  the  court  could  not 
have  acted  without  the  concurrence  of  the  indi 
vidual  appointed.  t6.  Where  the  condition  of 
a  bond  recited,  that  A  is  guardian,  &c.,  and  he 
has  obtained  possession  of  the  goods,  neither  the 
principal  obligor,  nor  the  surety,  in  an  action 
upon  such  bond,  can  deny  that  he  was  guardian 
in  the  face  of  the  recital,  nor  set  up,  as  a  defence, 
any  supposed  irregularity  in  obtaining  his  ap- 
pointment, ib. 

172.  Where  the  legal  effect  of  a  guardian's 
bond  is  several,  a  separate  suit  may  be  main- 
tained for  the  benefit  of  each  ward.     Bamett  v 
Commonwealth,  5  J.  J.  Marsh.  286. 

173.  An  infant  who  has  a  guardian  or  parent, 
who  supplies  his  wants,  cannot  bind  himself  for 
necessaries.     Guthrie  v.  Murphy,  4  Watts,  80. 

174.  A  ward  cannot  bring  an  action  against 
his  guardian  till  his  accounts  are  settled.  JVidz 
V.  ReuUer,  1  Watts,  229. 

175.  Where  one  assumes  to  be  guardian,  and, 
as  such,  enters  on  an  infant's  land,  and  receives 
rent,  the  infant  may  treat  him  as  a  trespasser,  or 
waive  the  tort,  and  bring  an  action  of  account 
or  bill  in  equity.  Sherman  v.  Ballon,  8  Cow. 
304. 

176.  Where  the  sum  of  money  allowed  by  the 
orphans'  court  to  a  guardian,  for  the  mainte- 
nance and  education  of  his  ward,  exceeded  the 
annual  income  of  the  ward's  estate,  it  was  held, 
in  an  action  against  the  guardian  by  his  ward, 
that  the  guardian  was  concluded  thereby,  and 
that  the  jury  could  not  exceed  the  sum  so 
allowed  to  him.  Spedden  v.  State,  3  Har.  &.  J. 
251. 

177.  Marriage  of  %feme  sole  extingruishes  her 
power  as  guardian.  If  she  aflerwards  receive 
rents  and  profits,  the  ward,  on  coming  of  age, 
may  have  his  action  of  account  against  tier,  and, 
in  such  action,  plea  to  the  jurisdiction,  that  it  is 
within  the  jurisdiction  of  the  probate  court,  is 
insufiicient.  The  action  may  be  sustained,  after 
termination  of  the  guardianship,  at  common  law, 
unless  the  guardian  has  accounted  in  the  probate 
court.  FiUd  v.  Torrey,  7  Verm.  372.  See  Ac- 
couKT  Render,  10. 

178.  A  £[uardian  sold  his  ward's  property  al 
auction,  bemg  himself  the  auctioneer,  and  env 
ploying  an  a^ent  to  bid  on  his  account;  and  the 
question  arising,  whether  the  agent  or  another 
person  made  the  last  bid,  the  other. person  bid- 
ding higher,  the  guardian  decided  in  favor  of 
the  agent.  The  purchaser  was  to  take  the  land 
by  estimation  or  measurement  as  he  should  elect 
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at  tne  time  of  the  sale,  bat  he  made  no  election. 
He  afterwards  sold  the  land  at  an  adyanced  price. 
The  quantity,  upon  admeasurement,  turned  out 
to  be  less  than  the  estimate.  Held,  that  the 
guardian  must  account  at  the  advanced  price  for 
which  he  sold ;  that  he  was  bound  by  the  esti- 
mation ;  and  that  even  if  there  was  another  sale, 
the  guardian  was  not  entitled  to  charge  himself 
with  the  amount  of  that  sale  as  the  T^ue  of  the 
land,  for  the  trustee  shall  not  buy  so  as  to  make 
profit  to  himself     Hayward  v.  ElUsg  13  Pick. 

179.  A  guardian  cannot  maintain  an  action 
a^inst  his  ward  for  money  advanced,  or  ser- 
vices rendered  as  guardian  to  the  ward,  while 
his  account  remains  unadjusted  in  the  court  of 
probate.     Smith  v.  Philbrick^  2  N.  Hamp.  395. 

180.  An  award  on  a  submission  by  the  guard- 
ian of  an  infant  is  voidable  by  the  infant  on  his 
coming  of  age.  Bamaby  v.  Bamabyj  1  Pick. 
221. 

181.  If  a  guardian  subscribe  to  bank  stock 
in  the  name  of  his  ward,  it  belongs,  with  all  the 
proceeds,  to  his  ward  on  his  reaching  the  age  of 
21.    Brisbane  v.  The  Bank,  4  Watts,  92. 

182.  If  a  guardian  accept  for  his  minor  ward 
a  purpart  of  the  intestate's  real  estate,  and 
enter  into  recognizances  to  pay  the  other  por- 
tions according  to  the  Pennsylvania  statute  of 
intestates,  the  ward,  on  arriving  at  age,  cannot 
disaffirm  his  guardian's  proceedings.  Gelbaeh^t 
Jippeal,  8  S.  &  R.  205. 

183.  The  decree  of  an  orphans'  court,  order- 
ing the  sale  of  an  ii&testate's  real  estate,  is  not 
void  as  against  a  minor  because  he  did  not 
appear  by  guardian.  Notice  to  the  minor  is  suf- 
ficient. But  if  such  decree  is  erroneous,  the 
minor  is  not  concluded  by  his  own  or  his  guard- 
ian's acceptance,  if  he  renounces  soon  afur  be- 
coming of  age.     Elliot  v.  EUiot,  5  Binn.  1. 

184.  The  inventory  of  a  deceased  testator's 


estate,  and  the  accounts  thereof,  as  filed  in  court 
by  his  executor,  are  admissible  evidence  in  an 
action  of  assumpsit,  brought  by  a  child  of  the 
deceased  against  the  executrix  of  such  executor, 
the  latter  having  been  guardian  of  the  child,  and 
the  object  of  the  suit  being  to  recover  property 
of  the  ward,  which  he,  as  guardian,  was  charged 
with  having  converted  to  his  own  use,  and  as- 
sumed to  pay,  upon  the  liability  resulting  from 
such  conversion.  Green  v.  Johnson,  3  Gill  &> 
Johns.  389. 

185.  The  defendant,  pending  the  action,  was 
appointed  guardian  of  the  person  and  estate  of 
one  of  the  plaintifis  in  an  action  of  trespass. 
Proof  of  his  appointment  was  held  to  be  inad* 
missible     Lahiffe  v.  Hunter,  Harper,  184. 

186.  An  attornment,  by  the  husband  of  a 
guardian  in  soccage,  is  void,  as  against  her  chil- 
dren.   Jackson  v.  Sears,  10  Johns.  435. 

187.  In  Maryland,  a  female  under  the  age 
of  21  years,  cannot  execute  a  release  to  her 
guardian,  though  she  has  the  capacity  to  receive 
payments  from  him  at  the  age  of  16  years. 
Fridge  v.  State,  3  Gill  &  Johns.  103. 

188.  The  purchase  of  land  by  a  guardian, 
for  the  use  of  the  ward,  is  not  such  a  trust  as 
can  be  enforced  by  the  ward,  but  it  is  within  the 
statute  of  frauds.  Kisler  v.  Kisler,  2  Watts, 
323. 

189.  Real  estate  purchased  by  the  guardian 
with  the  wards'  money  will  be  considered  the 
property  of  the  wards,  in  just  proportions.  j3. 
Hampton's  ease,  17  S.  &.  R.  144. 

190.  A  stranger  cannot  recover  for  goods  sold 
a  ward  against  the  instructions  of  his  guardian ; 
and  the  guardian  is  a  witness.  Bredin  v.  Jhoen, 
2  Watts,  95. 

191.  An  action  will  not  lie  against  a  guardian 
upon  the  contract  of  his  ward,  but  must  be 
brought  against  the  ward,  who  may  defend  bj 
guardian.    Brown  v.  Chase,  4  Mass.  436. 


H. 


HABEAS  CORPUS. 

1.  A  prisoner  in  execution  on  a  justice's 
warrant,  where  the  justitse  had,  upon  the  face 
of  the  record,  exceeded  his  jurisdiction,  was 
discharged  on  habeas  corpus.  Geyger  v.  Stoy, 
1  Dall.  135. 

2.  A  habeas  corpus  does  not  lie,  to  bring  up  a 
person  confined  within  the  prison  limits  under  a 
civil  process.     Ex  parte  Wilson,  6  Cranch,  52. 

3.  The  supreme  court  of  the  United  States 
has  authority  to  issue  the  writ  of  habeas  corpus 
ad  subjiciendum ;  such  writ  being  for  the  pur- 
pose of  revising  a  decision  of  a  court  of  the 
United  States,  that  the  party  should  be  im- 
prisoned.    Ex  parte  Kearney,  7  Wheat.  38. 

4.  The  writ  of  habeas  corpus  is  of  the  nature 
of  a  writ  of  error,  to  examine  the  legality  of  a 
commitment.  No  law  of  the  United  States  pre- 
scribes the  cases  in  which  it  shall  be  issued,  nor 
the  power  of  the  court  over  the  party  brought  up 
by  it.  Ex  parte  Watkins,  3  Pet.  193.  One  tried 
by  a  court  possessing  general  and  final  jurisdic- 
tion, and  convicted,  is  not  entitled  to  the  benefit 
of  the  writ  of  habeas  corpus,  ib. 

5.  The  supreme  court  of  the  United  States 
may  award  a  writ  of  habeas  corpus,  revising  the 


effect  of  the  process  of  the  circuit  court,  under 
which  a  prisoner  is  detained:  awarding  such 
writ  is  not  the  exercise  of  original  jurisdiction, 
t*.  7  Pet.  568.      * 

6.  A  prisoner  of  the  circuit  court  of  the  Dis- 
trict of  Columbia,  detained  in  prison  eSter  the 
return  day  of  process,  without  being  then  brought 
before  the  circuit  court  and  committed  to  the 
marshal,  pursuant  to  process,  is  entitled  to  a 
discharge  from  confinement,  ib.  7  Pet.  568, 
670. 

7.  Where  the  principal  is  confined  in  jail  un- 
der the  mesne  civil  process  of  a  state  court,  the 
circuit  court  of  the  United  States  has  no  au- 
thority to  issue  a  habeas  corpus  to  bring  him  in 
to  be  surrendered  in  discharge  of  bail.  V.  States 
y.  French,  1  Gallis.  1. 

8.  Upon  a  habeas  corpus  to  restore  an  infan* 
to  the  custody  of  her  parent,  the  court  will  look 
into  all  the  facts  stated  in  the  return,  and  will 
not  discharge  the  defendant  simply  because  he 
declares  the  infailt  not  to  be  in  his  possession, 
power,  or  custody,  if  the  conscience  of  the  court 
is  not  satisfied  that  all  the  material  facts  are  dis- 
closed.    U.  States  V.  Green,  3  Mason,  482. 

9.  The  supreme  court  of  Massachusetts  has 
authority  to  inquire  into  the  circumstances  un 
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der  which  anj  peraon  brought  before  them  bj 
knbeas  corpus  is  confined  or  restrained  of  his 
liberty.  CommanweaUh  r.  Harrison^  11  Mass. 
63.     OtmmonweaWi  y.  Hamilton,  6  Mass.  273. 

10.  It  is  the  intention  of  the  habeas  corpus  act 
to  relieve  against  unlawful  imprisonments,  and 
not  to  alter  the  law  authorixing  commitments. 
JUndaU  ▼.  Bridge,  2  Mass.  549,  553.  Common- 
wealth  ▼.  Brickett,  8  Pickr  138. 

11.  Convicts,  or  those  in  execution  by  legal 
process,  civil  or  criminal,  are  not  entitled  to  Uie 
benefit  of  habeas  corpus,  Riley's  case,  2  Pick. 
172.     Commonwealth  v.  Whitney,  10  Pick.  434. 

12.  If  excessive  bail  be  required,  the  court 
will,  upon  habeas  corpus,  discharge  the  defendant 
upon  his  giving  bail  in  a  reasonable  sum.  Jones 
V.  Kelly,  17  Mass.  116.  WhiHng  v.  Putnam,  17 
Mass.  175. 

13.  On  habeas  corpus  for  a  child,  the  court  re- 
fVised  to  decide  between  the  claims  of  the  mother 
and  the  guardian,  and  permitted  the  child  to  go 
with  whom  she  chose,  without  molestation  from 
either.  Commonwealth  v.  Hammond,  10  Pick. 
274.     Commonwealth  v.  Hamilton,  6  Mass.  273. 

14.  A  writ  of  habeas  corpus  may  properly  be 
issued  by  a  husband  against  a  wife,  to  obtain  the 
custody  of  their  child.  Commonwealth  v.  Brings, 
16  Pick.  903.  Where,  in  the  case  of  an  unauthor* 
ized  separation  of  a  wife  and  child  from  her  hus- 
band, without  any  apparent  justifiable  cause,  it 
was  not  clearly  proved  that  the  husband  was 
unfit  to  have  the  custody  of  the  child,  the  court 
ordered  it  to  be  restored  to  him.  ib. 

15.  A  minor,  who  has  enlisted  in  the  United 
States  army  without  the  consent  of  his  parent 
or  guardian,  may  be  brought  up  by  habeas  cor- 
pus, and  discharged  from  military  service  at  the 
request  of  his  parent  or  guardian.  Common- 
wealth  V.  Harrison,  11  Mass.  63.  Commonwealth 
T.  Cushing,  ib.  67.  CommohweaWi  v.  Chandler, 
ib.  83. 

16.  Service  in  the  army  during  the  late  war 
amounts  to  a  manumission,  upon  which  the 
court  will  discharge  the  servant  upon  a  habeas 
corpus.    Jrabas  v.  Ivers,  1  Root,  92. 

17.  A  habeas  corpus  will  not  be  irranted,  on 
application  of  a  father,  to  take  a  child  of  three 
years  old  from  the  mother,  where  the  mother  lives 
with  the  father,  and  the  child  is  well  taken  care 
of,  and  not  likely  to  be  so  by  the  fiither.  Jfiek- 
ois  V.  GUes,  2  Root,  461. 

18.  Return  by  a  sheriff  to  a  habeas  corpus  ad 
prosequendum,  that  the  prisoner  was  too  sick  to 
oe  removed,  was  admitted  by  the  court;  but  it 
should  be  accompanied  with  affidavits  of  a 
physician.     Ex  parte  Bryant,  2  Tyler,  2(59. 

19.  A  discharge  on  a  habeas  corpus,  by  a  judge 
having  jurisdiction,  is  a  conclusive  defence  to 
a  sheriff  in  an  action  for  an  escape,  although 
the  discharge  be  for  an  insufficient  cause,  or 
founded  on  an  irregular  proceeding.  Hathaway 
V.  Holmes,  1  Veim.  405.    See  Escape. 

20.  Habeas  corpus,  in  Vermont,  extends  to  per- 
sons imprisoned  on  a  final  civil  process.  Ex 
parU  Kellogg,  6  Verm.  509. 

21.  Habeas  corpus  is  not  the  proper  remedy 
where  the  judgment  is  not  void,  but  only  erro- 
neoQs  or  irregmar.  ib, 

22.  The  writ  of  habeas  corpus  is  of  that  public 
and  official  character,  that  its  execution  would 
not  require  to  be  proved,  if  produced  from  the 
proper  public  depository,  unless  it  were  from 
aniHher  state.  Mattocks  v.  Bellamy,  8  Verm. 
467. 

23.  A  writ  of  habeas  corpus  ad  testificandum, 
retnmed  into  court,  and  lodged  on  the  files,  may 


be  shown,  in  Vermont,  by  copy  attested  by  the 
clerk,  ib,  463. 

24.  Where  a  sheriff  returned  to  a  habeas  cor- 
pus, that  he  held  the  prisoner  by  virtue  of  an  order 
of  the  court  of  chancery,  which  order  referred 
to  a  former  attachment,  setting  forth  the  grounds 
of  commitment,  and  from  which  the  prisoner 
had  been  discharged  by  a  judge  of  the  supreme 
court  in  vacation,  on  another  habeas  corpus,  ana 
the  sheriff  also  returned  the  attachment  and  pro- 
ceedings iifior  to  the  last  order  of  commitment, 
held,  £at  the  sheriff  could  not  return  the  true 
cause  of  caption  without  also  stating  the  original 
attachment  and  subsequent  orders ;  and  that  the 
whole  return  might  be  received  and  examined 
into  by  the  court.  Case  of  J,  V,  JV.  Yates,  4 
Johns.  317. 

25.  The  proceedings  had  on  the  return  of  the 
habeas  corpus,  where  the  prisoner  is  brought  into 
court,  whether  in  term  time  or  vacation,  are  ju- 
dicial, and  he  is  not  liable  to  a  prosecution  fo* 
what  he  may  then  do  or  refuse  to  do.  Per  Kent, 
C.  J.     Yates  v.  Lansing,  5  Johns.  282. 

26.  Though  a  judge  in  vacation,  who  refuses 
to  allow  a  writ  of  habeas  corpus,  is  liable  to  an 
action  on  the  statute,  the  allowance  in  vacation 
not  being  a  judicial  act,  yet  the  judges  of  the 
supreme  court,  or  the  chancellor  sitting  as  a 
court  in  term  time,  may,  in  their  discretion,  re 
fuse  a  habeas  corpus,  ib. 

27.  Where  the  chancellor  committed  one  of 
the  officers  in  chancery  for  mal-practice  and  con- 
tempt, and  a  judge  of  the  supreme  court  dis- 
charged the  officer  on  habeas  corpus,  and  he  was 
affain  committed  for  the  same  offence  by  the 
chancellor ;  it  was  held,  that  the  chancellor  was 
not  liable  to  an  action  by  the  officer  for  the  pen- 
alty given  by  the  5th  section  of  the  habeas  cor- 
pus act  of  New  York,  of  session  24,  c.  65.  t^. 
The  penaltv  imposed  hy  the  statute  is  on  indi- 
viduals acting  ministerially  out  of  court,  and 
does  not  apply  to  acts  of  court  ^one  of  record,  ib. 

28.  Where  a  case  is  removed  to  the  supreme 
court,  by  habeas  corpus,  the  plaintiff,  although 
he  has  declared  in  the  court  below,  must  declare 
de  novo,  the  record  not  being  removed.  Vos- 
burgh  V.  Rogers,  8  Johns.  91 .  And  he  may  de- 
clare for  a  different  cause  of  action,  and  for  one 
arising  subsequent  to  the  commencement  of  the 
suit  below  and  before  the  removal,  ib.  And  the 
defendant  may  plead  in  set-off  a  demand  which 
has  accrued  since  the  action  below  was  brought, 
and  prior  to  the  removal,  ib.  But  he  cannot 
plead  the  statute  of  limitations,  nor  coverture, 
nor  matter  subsequently  arising  that  does  not 
go  to  the  merits  of  the  plaintiff^  demand,  ib. 

29.  Where  the  chancellor  committcMl  one  of 
the  officers  in  chancery  for  mal-practice  and 
contempt,  and  a  judge  of  the  supreme  court,  on 
habeas  corpus,  discharged  the  officer,  and  he  was 
afterwards  recommitted  for  the  same  offence  ;  it 
was  held,  that  the  chancellor  was  not  liable  to 
an  action  by  the  officer  for  the  penalty  given  hj 
the  5th  section  of  the  habeas  corpus  act.  (1  N . 
R.  L.  355.)     Yates  v.  Lansing,  9  Johns.  3^. 

30.  The  allowance  of  a  habeas  corpus,  in  term 
time,  is  a  matter  of  sound  legal  discretion.  JIfiU- 
ter  of  Ferguson,  9  Johns.  339. 

31.  Where,  on  the  application  for  a  writ  of 
habeas  corpus  in  term  time,  it  appeared  that  the 
party  was  a  soldier  in  the  army  of  the  United 
States,  enlisted  by  one  of  the  officers  of  the 
United  States  army,  the  court  refused  to  grant 
it,  as  it  was  a  matter  arising  under,  or  by  color 
of,  the  authority  of  the  United  States,  and   n 

I  judge  of  the  supreme  or  district  court  of 
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United  States  had  clear  and  unqnestionable  ju- 
nsdiction  in  the  matter,  and  could  afford  the 
party  the. requisite  relief.  Matter  of  Ferguson^ 
b  Johns.  239.  Whether  a  state  court  has  juris- 
diction in  such  case  —  qucere.  ib. 

32.  On  a  habeas  corpus,  directed  to  M.  L.,  com- 
manding a  body  of  the  United  States  troops,  and 
his  subordinate  officers,  to  bring  in  the  body  of  A., 
Slc.,  was  indorsed  the  following  return  :  <'  I,  M. 
L.,  general,  &c.,  return  to  the  within  writ,  that 
the  within  named  A.  is  not  in  my  custody." 
Held,  that  this  was  an  evasire  and  insufficient 
return ;  and  that  the  officer,  to  excuse  himself 
for  not  producing  the  body  of  the  prisoner,  ought 
to  have  returned  that  he  was  not  in  his  custody, 
or  possession,  or  power ;  and,  it  appearing  from 
affidavits  that  the  party  was  in  fact  in  the  custody 
of  a  subordinate  officer,  actmg  under  the  orders 
of  M.  L.,  and  that  the  return  was  intentionally 
eluded  and  disregarded,  the  court  ordered  an 
attachment  against  the  general  immediately  for 
a  contempt.     Matter  of  Stacy,  10  Johns.  328. 

33.  An  attachment  for  a  contempt  in  disre- 

farding  a  habeas  corpus  does  not  issue,  in  or- 
inary  cases,  until  aner  a  rule  to  show  cause ; 
but  where  the  case  is  urgent,  and  the  con- 
tempt flamnt,  it  may  be  issued  in  the  first  in- 
stance, w. 

.  34.  A  habeas  corpus  is  not  the  proper  remedy, 
in  New  York,  for  a  person  irregularly  imprisoned 
on  a  ca,  sa,  Baiik  of  U,  States  v.  Jenkins,  18 
Johns.  305.     Cable  v.  Cooper,  15  ib.  152. 

35.  Though  the  sum  in  question  do  not  ex- 
ceed ^500,  m  a  cause  in  common  pleas  of  the 
city  of  New  York,  yet,  if  it  appear  that  the 
title  to  land  will  come  in  question,  it  may  be 
removed  by  habeas  corpus.  And  one  of  several 
defendants  may  remove  a  cause  by  habeas  cot' 
pus.     Snowden  v.  Roberts,  4  Cow.  69. 

36.  Though  a  habeas  corpus  be  not  properly 
directed,  it  will  not  be  superseded  aAer  the 
court  below  have  acted  upon  it.  ib.  A  motion  to 
supersede  a  writ  of  habeas  corpus  will  be  heard, 
though  the  writ  be  not  returned,  ib. 

37.  The  first  judge  of  a  county,  of  the  degree 
of  a  counsellor  at  law,  in  the  supreme  court, 
may  allow  a  habeas  corpus  ad  testificandum,  to 
bring  in  a  prisoner  in  execution  on  a  ca.  sa.,  to 
testify  in  relation  to  his  own  application  for  a 
discharge  under  the  insolvent  act.  And  if  it  be 
valid  on  its  face,  though  irregularly  allowed,  the 
sheriff  will  be  protected  in  obeying  it.  Wattles 
V.  Marsh,  5  Cow.  176.. 

38.  Where  a  habeas- corpus  ad  testificandum  di- 
rected the  officer  to  bring  the  prisoner  before  the 
officer  issuing  it,  without  specifying  the  place, 
to  answer  unto  those  things  which  might  be  in- 
quired of  him,  without  using  the  words  **  to  tes- 
tify ;*'  held  good,  and  a  justification  of  the  sheriff, 
in  obeying  it.  ib, 

39.  A  rule  to  appear  upon  a  habeas  corpus 
cannot  be  taken  before  the  return  day,  though 
the  writ  is  actually  returned  when  the  rule  is 
entered.    Jones  v.  Spicer,  6  Cow.  391. 

40.  Where  joint  debtors  are  sued  in  the  com- 
mon pleas,  and  the  plaintiff  proceeds  on  the  ar- 
rest of  one,  under  the  stetute,  (1  R.  L.  521  §  13,) 
this  one  may  remove  the  cause,  by  habeas  corpus, 
and  put  in  bail  for  himself  only.  Corliss  ▼. 
Wyckof,  7  Cow.  145. 

41.  A  habeas  corpus,  issued  by  a  state  court  of 
New  York,  runs  to  West  Point.  In  the  Matter 
of  Carlton,  7  Cow.  471. 

42.  Where  there  are  two  causes  of  imprison- 
ment, one  good  and  the  other  invalid,  the  court 
9takf  upon  habeas  corpus,  discharge  as  to  the  in- 


valid cause,  and  remand  the  prisoner  as  to  the 
other.     Ex  parte  Badgley,  7  Cow.  472. 

43.  Neither  the  original  habeas  carpus  act,  ( 1 
R.  L.  354,  §  2,)  imposing  a  penalty  for  not  de- 
livering a  copy  of  the  warrant  of  commitment, 
nor  the  amendatory  act,  (sess.  41,  o.  277,)  so 
far  as  it  respects  that  penalty,  applies  to  a  com- 
mitment by  a  military  officer,  for  a  military  of- 
fence.   Cole  V.  Thayer,  8  Cow.  249. 

44.  Notice  of  the  suing  of  a  habeas  corpus,  to 
relieve  an  administrator  who  is  imprisoned,  un- 
der an  attachment,  for  not  accounting,  in  New 
York,  must  be  giveja  to  the  party  interested  in 
continuing  the  imprisonment,  without  regard  to 
his  residence.     People  v.  PeUiam,  14  Wend.  48. 

45.  A  habeas  corpus  is  too  late  after  interlocu- 
tory judgment.     Bickham  v.  Denny,  Coxe,  12. 

46.  On  habeas  corpus,  the  court  have  no  power 
to  order  a  jury  to  determine  the  questions  of 
fact  that  may  arise  ;  the  court  are  the  constitu- 
tional judges.  State  v.  Farlee,  Coxe,  41.  State 
V.  Beaver,  Coxe,  80. 

47.  On  a  habeas  corpus,  brought  afler  inter- 
locutory judgment  and  notice  of  mquiry,  a  pro 
cedendo  will  be  ordered.     Sharp  v.  Sinnickson, 
Coxe,  46. 

48.  A  habeas  carpus,  to  try  a  negro's  right  to 
freedom,  ought  not  to  issue  without  the  court  or 
judge  is  satisfied  that  the  case  is  a  proper  one , 
but  it  is  not  necessary  that  the  preliminary  facts 
should  be  proved  by  affidavits.  State  v.  Lyon^ 
Coxe,  403. 

49.  Habeas  corpus  will  not  lie  to  enable  a 
guardian  appointed  according  to  law  to  obtain 
the  custody  of  his  minor  ward,  who  remains  vol- 
untarily with  his  mother.  State  v.  Cheeseman^  2 
South.  445. 

50.  Service  of  a  habeas  carpus  must  be  proved 
by  affidavit,  before  an  attachment  for  contempt 
will  issue  for  the  disobedience  of  it.  State  v. 
Rabarg,  2  South.  545. 

51.  The  enlistment  of  a  minor  apprentice  into 
the  service  of  the  United  States  is  a  voidable 
contract  only,  and  can  be  avoided  only  by  his 
master ;  and  if  the  contract  be  ratified  by  him,  he 
is  not  afterwards  entitled  to  a  habeas  carpus,  to 
obtain  his  release.     State  v.  Brearly,  2  South.  555. 

52.  A  discharge  of  a  person  on  habeas  carpus,  in 
one  state,  is  not  binding  upon  the  courts  ox 
another  state,  and  offers  no  impediment  to  the 
investigation  of  the  case.  t^. 

53.  A  master,  under  an  indenture  from  the 
overseers  of  the  poor,  under  the  act  "  for  the 
better  regulation  of  negroes,"  cannot  cl^im  the 
services  of  a  woman  afSsr  she  reaches  the  age  of 
18  years.  Pennsylvaiua  v.  Montgomery,  Addis. 
262. 

54.  The  court  will  dismiss  a  prisoner  at  once, 
where  it  clearly  appears  that  he  has  been  ar- 
rested by  mistake.  Bespubliea  v.  Gaoler,  2 
Yeates,  Sfe8. 

55.  A  single  judge  of  the  common  pleas  is  not 
authorized  to  discharge,  without  notice  to  the 
plaintiff,  a  defendant  in  execution  upon  process 
from  that  court.  Such  discharge  is  void,  and 
the  defendant  may  be  retaken.  Meeker  v.  Jarret, 
3  Binn.  404. 

56.  By  the  Pennsylvania  aot  of  1785,  the  su- 
preme court  is  not  bound  to  grant  a  habeas  car 
pus  where  the  case  has  been  already  heard  bj 
another  court,  on  the  same  evidence.    Ex  parte 
Lawrence,  5  Binn.  304. 

57.  The  supreme  court  of  Pennsylvania^ 
though  bound  to  deliver,  by  habeas  corpus,  one 
restrained  improperly,  are  not  bound  to  decide  on 
the  custody  of  children,  to  whom  they  belongs 
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&c.,  though    they  may  do   so    if  they  think 
proper.     Commonwealth  t.  Jiddicks,  5  Binn.  520. 

58.  If  a  prisoner  is  committed,  by  a  justice  of 
the  peace,  for  misprision  of  treason  against  the 
United  States,  he  may  be  discharged  by  the  su- 
preme court  of  Pennsylvania,  or  admitted  to 
bail.     Commonwealth  y.  HoUoway^  5  Binn.  512. 

59.  On  a  habeas  corpus^  issued  under  the  Penn- 
sylvania act  of  1735,  the  court  will  not  try  the 
question  of  property  in  a  master  to  an  appren- 
tice who  has  voluntarily  enlisted  in  the  United 
States  army,  under  the  act  of  congress  of  Dec. 
10,  1814,  and  is  satisfied.  The  master  must  re- 
sort to  his  action  against  him  who  harbors  the 
apprentice.  Commonwealth  v.  Robinson^  1  S.  & 
R.  353. 

60.  The  seaman  of  a  foreign  vessel,  shipping 
In  England,  who  has  deserted  in  an  American 
port,  cannot  be  imprisoned  bv  an  alderman  un- 
til he  finds  security  to  go  on  his  voyaee,  though 
he  has  contracted  to  submit  to  English  statutes, 
which  allow  such  imprisonment.  Common' 
wealth  V.  HoUoway,  1  S.  &  R.  392. 

Gl.  The  court  in  Pennsylvania  will  not  dis- 
charge on  habeas  corpus  one  who  has  been  com- 
mitted by  a  competent  court,  and  tried,  and  found 
guilty  on  some  counts  of  an  indictment,  while 
no  verdict  has  been  given  on  others.  The  rem- 
edy in  such  a  case  is  by  writ  of  error.  Dickin' 
son  V.  Byrony  8  S.  &  R.  71. 

62.  A  prisoner  sentenced,  in  1828,  to  imprison- 
ment, at  hard  labor,  for  a  number  of  years,  when 
the  Walnut  Street  prison  was  sold,  was  re- 
moved to  the  Arch  Street  prison,  and  there  kept 
without  hard  labor.  It  was  held,  that  he  was 
not  entitled  to  a  discharge,  on  habeas  corpus, 
therefor.  Pember*s  case,  1  Whart.  439.  Red- 
diVs  case,  1  Whart.  445. 

63.  Habeas  corpus  was  allowed,  returnable 
before  a  judge  on  the  circuit,  to  bring  up  a  pris- 
oner confined  on  ca.  sa.,  in  order  to  surrender 
him  in  discharge  of  bail.  Anonymous,  1  Penn. 
391. 

64.  A  prisoner  who  has  been  out  on  bail  is  not 
entitled  to  his  discharge,  by  the  habeas  corpus  act 
of  South  Carolina,  aner  having  demanded  his 
trial.     Logan  v.  State,  Const.  Rep.  493. 

65.  To  make  a  justice  liable  to  the  penalty 
prescribed  by  the  act  of  South  Carolina  of  Dec. 
12,  1712,  for  refusing  to  grant  a  writ  of  habeas 
corpus,  the  refusal  must  be  wilful ;  and  there- 
fore evidence  is  admissible  to  prove  what  a  jus- 
tice, against  whom  an  action  is  brought  under 
that  act,  said  relative  to  his  such  refusal.  Ashe 
V.  O'Driscoll,  Const  Rep.  698. 

66.  There  having  been  a  mistrial  under  an  in- 
dictment, the  defendant  is  not  entitled  to  his 
discharge,  under  the  habeas  corpus  act  of  South 
Carolina,  because  the  state  was  not  ready  for  a 
trial  at  the  next  term.  State  v.  Spergen,  1 
M'Cord,  563. 

67.  The  court  of  common  pleas  of  South  Caro- 
lina has  no  power,  under  a  writ  of  habeas  corpus, 
to  discharge  one  in  custody  under  a  writ  of  ne 
exeat,  issued  from  the  court  of  equity.  Ex  parte 
GiUhrist,  4  M'Cord,  233. 

68.  In  Georgia,  where  prisoners  had  been  con- 
fined two  terms,  were  ready  for  their  trial  at  each 
term,  and  at  the  second  term  did,  by  their  coun- 
sel, petition  to  be  brought  to  their  trial,  it  was 
held,  on  habeas  corpus,  that  they  were  entitled 
to  their  discharge.  State  v.  Monaquo,  Charlt. 
24. 

69.  It  is  not  competent  for  a  prisoner,  on  the 
return  of  his  habeas  corpus,  to  go  into  a  full  de- 
fence, for  the  purpose  of  establishing  his  inno- 


cency,  or  of  controverting  the  facts  stated  in  the 
depositions  of  state  witnesses.  State  v.  Assden^ 
Charlt.  184. 

70.  By  the  habeas,  corpus  act  of  Sontn  Caro- 
lina, (P.  L.  21,)  justices  of  the  peace  and  quorum 
are  authorized  to  grant  the  writ  of  habeas  corpus^ 
where  the  prisoner  is  in  confinement  for  "  crim- 
inal, or  supposed  criminal,  matter,"  and  in  such 
cases  only.     Harvey  v.  Huggins,  2  Bailey,  252. 

71.  In  Virginia,  a  writ  of  habeas  corpus  cum 
causa  must  be  served  on  the  court,  or  delivered 
to  the  sheriff.  Fleming  v.  Bradley,  1  Call, 
203. 

72.  On  habeas  corpus,  sued  out  by  a  person 
arrested  under  an  escape  warrant,  on  the  ground 
that  the  warrant  did  not  show  on  its  face  mat  the 
person  who  issued  it  was  a  justice  of  the  peace, 
it  was  held,  that  though  this  should  regularly 
appear,  yet,  if  it  was  proved  that  he  was  a  jus- 
tice, the  prisoner  ought  not  to  be  discharged. 
Jones  V.  limberlake,  6  Rand.  678. 

73.  A  habeas  corpus  is  the  proper  remedy,  in 
New  Jersey,  for  the  relief  of  a  person  who, 
having  received  his  discharge  as  an  insolvent 
debtor,  is  arrested  on  an  execution  issued  on  a 
judgment  recovered  against  him  before  his  dis- 
charge, and  while  he  is  applying  for  the  benefit 
of  the  act.     State  v.  Ward,  3  Hedst.  120. 

74.  A  writ  of  habeas  corpus  may  issue  at. the. 
instance  of  persons  other  than  the  one  confined ; 
as,  for  instance,  upon   application  of  a  father, 
where  his  minor  son  has  enlisted  in  the  militia 
U,  States  V.  Anderson,  Cooke,  143. 


HEIRS. 

1.  Where  an  heir  at  law  offers  to  take  an  in- 
testate's real  estate  at  a  valuation,  the  fise  in  the 
premises  is  not  vested  in  him,  until  he  either 
pays  or  secures  the  payment  of  the  valuation 
money  to  those  who  are  entitled  to  it.  Waitom 
V.  WmU,  1  Dall.  350. 

2.  The  lands  of  an  intestate,  in  Pennsylvania, 
may  be  taken  in  execution  and  sold,  for  the  pay- 
ment of  his  debts,  although  the  heir  may  have 
previously  sold  and  conveyed  the  same  to  bona 
fide  purchasers.  Graff  v.  Smith,  ib.  481.  And, 
in  such  case,  the  purchaser  from  one  of  the  heirs 
is  bound  to  contribute  in  aid  of  the  other  heirs, 
whose  lands  remain  unsold,  ib. 

3.  In  Pennsylvania,  a  person  died  intestate, 
leaving  the  children  of  several  of  her  brothers 
and  sisters,  and  a  grandchild  of  one  of  her 
brothers.  Held,  that  the  heir  at  common  law 
was  entitled  to  the  estate.  Johnson  v.  Haines^ 
4  ib.  64. 

4.  The  statutes  of  Rhode  Island  of  1768  and 
1822,  respecting  the  estates  of  persons  dyings 
without  leaving  known  heirs  or  representatives 
within  the  United  States,  apply  to  cases  where 
the  person  so  dying  was  possessed  of  an  un- 
divided moiety  of  an  estate,  as  well  as  to  cases 
where  he  held  the  whole.  And  to  cases  where 
the  unknown  heir  or  representative  could  take 
an  undivided  portion,  as  well  as  where  he  woola 
take  the  whole  of  the  estate  descended.  Stevens 
V.  Buggies,  5  Mason,  221 . 

5.  The  heirs  take  land  subject  to  the  debts  of 
the  testator  in  those  states  where  it  is  liable  for 
debts.     Waikins  v.  Holman,  16  Pet.  25. 

6.  Where  an  action  was  brought  against  sa 
administrator  on  his  bond  for  an  alleged  brescii 
in  neglecting  to  inventory  certain  notes  of  hsad. 
given  by  himself  to   the   intestate,  and  it 
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peared  that  the  notes  had  lain  in  the  possesgion  of 
one  of  the  heirs  for  a  period  of  aboat  30  years, 
without  his  setting  up  any  claim  on  tiiem,  or 
communicating^  the  fact  of  their  existence  to 
the  other  heirs,  it  was  held,  that  these  circum- 
stances were  a  sudicient  bar  to  the  recovery  of 
his  part  of  the  claim,  but  that  the  other  heirs 
were  not  to  be  affected  by  his  concealed  knowl- 
ed^,  though  he  was  guardian  for  some  of  them, 
who  were  minors.  Potter  v.  Titeomb.  2  Fairf. 
157. 

7.  A  division  of  the  real  estate  of  an  intestate 
among  the  heirs,  by  commissioners  appointed  bv 
the  court  of  probate,  is  not  effectual  and  bind- 
ing if  it  has  not  been  returned  to  and  accepted 
by  said  court ;  nor  will  an  heir  be  estopped  to 
claim  his  undivided  share  in  the  whole  estate, 
by  an  acquiescence  of  eight  years  in  such  divis- 
ion, and  a  conveyance  to  a  stranger  of  the  share 
assigned  to  himself.     Cogswell  v.  Reed,  3  ib.  196. 

8.  Plaintiff  in  trespass  qu.  el.  gave  in  evidence 
a  deed  of  the  premises  from  all  his  co-heirs  of 
an  intestate,  made  in  the  same  year  as  his  death. 
Held,  that  such  deed  was  equivalent  to  a  division 
by  act  of  law,  and  that  there  was  a  presumption 
that  there  was  no  administrator's  lien  at  that 
time..    Hubbard  v.  Rieart,  3  Verm.  207. 

9.  One  illegitimate  child  can  inherit  to  another 
of  the  same  mother.  BurUngton  v.  Fosby,  6 
Verm.  83. 

10.  If  lands,  lying  without  the  commonwealth, 
descend  to  the  heir  of  a  warrantor  of  lands  lying 
within  the  commonwealth,  they  cannot  be  con- 
sidered as  assets  here,  by  reason  of  which  the 
heir  may  be  charged  for  a  breach  of  the  cove- 
nants of  warranty.  Austin  v.  Gage,  9  Mass. 
395.  * 

11.  A  female  heir  inherited  personal  estate, 
which,  afler  her  marriage,  came  into  the  posses 
sion  of  her  husband.  Held,  that,  afler  her  de- 
cease, the  husband  was  not  liable,  under  the 
Massachusetts  statute  of  1788,  c.  66,  for  breach 
of  covenants  of  the  ancestor.  Hotoes  y.  Bigelote, 
13  ib.  384.  Qiurre,  whether,  in  such  case,  an 
action  would  lie  against  the  husband  and  wife 
during  her  life.  ib. 

12.  And  if  the  intestate  dies  insolvent,  the 
heirs  are  entitled  to  the  rents  and  profits  of  his 
real  estate  until  it  is  sold  for  the  payment  of  his 
debts.  Gibson  v.  Farlejf,  16  ib.  280.  So,  if  the 
estate  be  mortgaged,  till  entry  by  the  mortga- 
gee, ib. 

13.  The  heirs  of  a  person  deceased  intestate 
have  a  right  to  enter  upon  the  land  of  which  he 
died  seized,  and  take  the  produce,  ib.  Stearris 
V.  Steams,  1  Pick.  157.  Foster  v.  Gorton,  5  ib. 
185. 

14.  In  Massachusetts,  an  action  will  not  lie 
against  an  heir,  under  the  statute  of  1798,  c.  66, 
unless  administration  has  been  taken  out  on  the 
estate  of  the  ancestor.  Royce  v.  BurreU,  12  Mass. 
395.  HaU  v.  Bumstead,  20  Pick.  2.  Nor  ex- 
cept upon  demands  which  were  not  due,  and 
payment  of  which  could  not  have  been  enforced 
within  four  years  afler  legal  notice  of  adminis- 
tration was  ^iven;  nor  unless  such  action  be 
brought  within  one  year  from  the  time  the  cause 
of  action  accrues.  Royee  v.  BurreU,  12  Mass. 
395.  Hovfes  v.  Rigelow,  13  Mass.  384.  Paine  v. 
MoJ^,  11  Pick.  496.     HaU  v.  Bumstead,  20  ib.  2. 

15.  An  heir  may  be  an  abator ;  but  it  must 
appear,  bv  his  declarations  or  acts,  that  he  en- 
tered with  the  intention  to  exclude  his  co-heirs ; 
otherwise,  his  entry  will  enure  to  the  benefit  of 
all  of  them.     Shumioay  v.  Holbrook,  1  Pick.  114. 

16.  It  seems  that  heirs  of  a  deceased  part- 
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ner  are  legal  representatives  within  the  meaning 
of  statute  1823,  c.  140,  if  the  requisite  measures 
have  been  taken  to  render  such  heirs  liable  to 
respond  to  the  plaintiff's  demand.  Johnson  v. 
Ames,  6  Pick.  330. 

17.  Where  land  and  animals  belonging  to  an 
intestate  were  held  under  a  void  lease,  and  the 
increase  of  the  animals  and  the  produce  of  the 
land  were  attached  as  propertv  of  the  lessee ; 
held,  that  the  administrator  and  heirs,  respective- 
ly, mi^ht  maintain  trover  therefor,  against  the 
attaching  officer.     Foster  v.  Gorton,  5  ib.  185. 

18.  A  judgment  against  a  tenant  in  a  writ  of 
entry,  brought  in  the  name  of  one  of  several  co- 
heirs, at  their  joint  expense,  will  not  enure  to  the 
benefit  of  the  other  co-heirs,  in  an  action  for  the 
mesne  profits.  AUer^  v.  Carter,  8  ib.  175.  The 
possession  of  an  heir  under  a  supposed  devise, 
claiming  the  whole  estate,  as  against  the  heirs  at 
law,  is  not  a  sufficient  ouster  to  support  an  ac> 
tion  of  trespass  for  the  mesne  profits,  ib, 

19.  If  an  heir  sell  land  incumbered  with  a 
mortgage,  without  applying  to  the  administrator 
to  redeem,  he  cannot  afterwards  come  upon  the 
personal  estate  for  assistance.  Haven  v.  Foster^ 
9  ib.  112. 

20.  In  Connecticut,  the  heir  is  not  liable,  as 
such,  for  the  debt  of  his  ancestor.  Phelps  v. 
Miles,  1  Root,  162. 

21.  In  Connecticut,  under  the  statute,  natural 
children  by  the  same  mother  are  heirs  to  each 
other.     Brown  v.  Dye,  2  ib.  280. 

22.  Heirs  have  an  action  on  the  probate  bond 
against  the  executor,  for  making  a  fraudulent 
inventory  and  sale  of  lands.  Btseo  v.  Bishop^ 
1  Day,  16. 

23.  An  heir  at  law  of  the  deceased  cannot 
maintain  an  action  against  the  executor,  for  tak- 
ing and  detaining  personal  property  belonging  to 
him  by  the  will,  before  it  has  bieen  distributed  to 
him,  in  regular  course  of  administration.  Taber 
V.  Packwood,  ib.  150. 

24.  The  heirs  of  a  person  deceased  have  no 
right  to  the  possession  of  personal  property,  until 
after  distribution  made.  Roorbach  v.  Lord,  4 
Conn.  347. 

25.  The  word  "  heir  *'  may  be  used  in  a  contract, 
to  denote  the  presumptive  heir  of  a  person  liv- 
ing ;  and  where  such  is  the  intention  of  the  par^ 
ties,  it  may  be  shown  by  averment.  Loekwood 
V.  Jesup,  9  ib.  272.  Therefore,  where  the  plain- 
tiffs, in  an  action  on  a  promissory  note,  payable 
to  the  heirs  of  J.  S.,  averred  that,  at  the  date  of 
the  note,  they  were  the  children  and  only  pre- 
sumptive heirs  of  J.  8.  then  living,  and  that  the 
defendant,  in  and  bv  said  note,  promised  the 
plaintiffs,  by  the  appellation  of  the  heirs  of  J.  8., 
to  pay,  &c.,  it  was  held,  on  demurrer,  that 
such  action  was  sustainable,  ib. 

26.  Where  a  husband,  after  his  wife's  death, 
occupied  her  lands  till  his  own  death  in  1798, 
it  was  held,  that  the  youngest  of  her  two  sons 
inherited  his  mother's  interest,  the  elder  having 
died  abroad,  single  and  childless.  Jackson  v. 
Hendricks,  3  Johns.  Cas.  214. 

27.  The  right  of  action,  on  breach  of  the  cove- 
nant of  seizin  in  the  lifetime  of  the  ancestor, 
does  not  go  to  the  heir,  but  to  the  personal  rep- 
resentatives ;  only  such  real  covenants  as  run 
with  the  land  ffo  to  the  heir.  Hamilton  v.  Wil- 
son, 4  Johns.  72. 

28.  Where  an  heir  is  sued  on  his  promise  to 
pay  the  debt  of  his  ancestor,  the  question  of  as 
sets  does  not  arise,  f  heirs  being  liable  by  statute, 
in  New  York,  for  tne  simple  contract  debts  ot 
their  ancestors,)  and  the  plaintiff  need  not  allege 
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that  the  defendant  had  aaseta.     Eking  v.  Van- 
derlyn,  4  Johns.  237. 

29.  Where  an  heir,  sued  on  the  hond  of  his 
ancestor,  pleads  non  est  factum^  and  the  issue  is 
found  against  him,  this  is  not  such  a  false  plea 
as  will  render  him  liable  de  bonis  propriis. 
Jackson  v.  RoseveU,  13  ib.  97. 

30.  To  an  action  on  the  case,  for  a  deceit,  the 
defendant  pleaded  the  statute  of  limitations. 
Held,  that  proof  of  an  acknowledgment  of  the 
fraud  within  the  time  did  not  take  the  case  out 
of  the  statute.     Ooihout  v.  Thompson,  20  ib.  277. 

31.  The  heir  of  an  intestate  takes  the  land  of 
his  ancestor,  subject  to  the  right  of  the  adminis- 
trator to  apply  to  the  court  for  a  sale  of  it,  in 
order  to  pay  debts ;  and  when  the  power  given 
by  statute  to  the  court  has  been  executed  for 
that  purpose,  the  title  of  the  heir  is  gone,  and  he 
has  nothing  by  descent.  CoveU  v.  Weston^  ib. 
414.  In  an  action,  therefore,  against  heirs,  by  a 
creditor  of  their  ancestor,  they  may  plead,  in  bar, 
a  saJe  of  the  lands  of  the  ancestor,  by  order  of 
the  court,  ih.  Such  creditor,  by  bringing  his 
action  against  the  heirs,  does  not  acquire  a  lien 
upon  the  land  descended  to  them ;  his  lien  is 
merely  upon  the  heirs,  in  respect  to  the  land,  so 
that  they  cannot  aliene  it  after  action  brought, 
and  defeat  his  claim,  ib, 

32.  The  statute  regulating  the  proceedings 
against  joint  debtors,  where  all  cannot  be  brought 
into  court,  does  not  apply  to  an  action  against 
heirs,  where  a  part  only  are  arrested,  in  a  suit 
on  a  contract  of  their  ancestors.  Whitaker  v. 
Youngj  2  Cow.  569. 

33.  Heirs  are  liable,  on  the  contract  of  their 
ancestor,  only  to  the  extent  of  their  inheritance. 
ib.  And,  as  between  themselves,  are  liable  to 
contribute  on  scire  facias,  ib. 

34.  Co-heirs,  under  the  statute  of  descents, 
are  tenants  in  common ;  and  though  they  may 
join  in  a  real  action,  pursuant  to  the  statute, 
(1  R.  L.  80,  §  2,)  they  are  not  compellable  to  join, 
but  may  bring  several  actions  for  their  respec- 
tive interests.    Malcom  v.  Rogers,  5  Cow.  188. 

35.  An  indorsee  of  a  promissory  note,  indorsed 
after  the  maker's  death,  is  a  creditor  of  the  de- 
ceased, within  the  act,  (1  R.  L.  316,)  and  may 
sue  the  maker's  heirs,  dbc,  in  his  own  name. 
Parsons  v.  Parsons,  ib.  476. 

36.  Where  judgment  is  obtained  against  heirs, 
part  of  whom  are  infants  and  part  adults,  exe- 
cution  may  issue  immediately  against  the  adults, 
the  statute  (1  R.  L.  318)  applying  to  infant  de- 
fendants only.  Shooke  v.  Phillips,  ib.  440.  Van 
Deusen  v.  Brower,  6  ib.  50. 

37.  In  an  action  against  heirs,  if  they  would 
show  nothing  by  descent,  or  insufficient  assets 
by  descent,  they  must  plead  it  specially  ;  if  they 
do  not,  and  fail  on  a  trial  on  the  merits,  the 
plaintiff  may  take  judgment,  either  generally,  or 
of  assets  descended,  at  his  election.  Van  Dew- 
sen  V.  Brower^  6  ib.  50. 

38.  Express  words,  or  necessary  implication, 
are  required  to  disinherit  heir  at  law.  His  title 
cannot  be  defeated,  unless  there  is,  plainly,  a 
disposition  of  the  subject  to  some  person  capa- 
ble of  taking.     Roosetelt  v.  Fulton,  7  ib.  71. 

39.  Lands  owned  by  the  ancestor,  but  mort- 
gaged by  him,  and  which  descended,  are  legal 
assets  in  the  hands  of  the  heirs,  and  subject 
them  to  an  action  for  the  breach  of  covenant  by 
their  ancestor,  ib. 

40.  Judgment  had  been  irregularly  obtained 
against  the  defendant  in  his  lifetime ;  afler  his 
death,  his  administrator  released  the  irregulari- 
ty.   Held,  that  this  release  could  not  i^ect  the 


rights  of  the  heirs,  on  whose  motion  the  judg- 
ment was  set  aside.     Spraker  v.  Davis,  6ih.  1«& 

41.  Vide  Alien,  58.    Jackson  v.  Green. 

42.  A  tenant  in  tail  dies  leaving  one  son  and 
two  daughters  by  his  second  wife,  and  four 
daughters  by  his  first ;  the  son  enters,  and  dies 
seized  without  issue.  Held,  that  all  the  sisters, 
both  of  the  half  and  whole  blood,  took  as  co- 
heirs.    Pennington  v.  Ogden,  Coxe,  192. 

43.  The  statute  of  New  Jersey  enabling  the 
half  blood  to  inherit,  extends  only  to  brothers 
and  sisters,  and  not  to  their  issue.  Stretch  v. 
StreUh,  1  South.  182. 

44.  Where  lands  descended  are  bona  fids 
aliened  by  the  heir  before  suit  brought,  they  can- 
not be  taken  in  execution  on  a  judgment  against 
the  heir  for  a  debt  of  his  ancestor.  Den  v.  Jaques^ 
5  Halst.  259.  And  a  mortgage  is,  in  such  case, 
considered  an  alienation,  ib. 

45.  An  illegitimate  child  does  not  inherit  the 
lands  of  her  father  dying  intestate.  Davis  v. 
Houston,  2  Yeates,  289. 

46.  The  brothers  and  sisters  of  the  half  blood 
inherit,  equally  with  those  of  the  whole  blood, 
the  personal  estate  of  an  intestate  brother,  dy- 
ing without  wife  or  children.  Preston  v.  Hos- 
kins,  ib.  545. 

47.  The  personal  estate  of  a  mother,  under 
the  law  of  1705,  is  subject  to  the  same  distribu- 
tion as  her  deceased  husband's.  Duncan  ▼. 
Duncan,  3  ib.  203. 

48.  The  uncles  and  aunts  inherit  the  estate 
of  an  unmarried  person  dying  intestate  without 
father,  mother,  brother,  or  sister.  Walker  v. 
SmUh,  ib.  480. 

49.  Where  an  intestate,  seized  of  lands  de- 
scended from  his  father,  left  a  mother,  a  brother 
of  the  half  blood,  a  paternal  aunt,  and  cousins, 
children  of  the  paternal  great  uncles  and  aunts, 
it  was  held  to  be  a  casus  omissus,  and  the  land 
descends  to  the  heir  at  common  law.  Cresoe  v. 
Laidley,  2  Binn.  279. 

50.  The  legal  entry  of  one  co-heir,  or  tenant 
in  common,  enures  to  the  benefit  of  the  others. 
Carothers  v.  Dunning,  3  S.  &  R.  373. 

51.  A  co-heir,  who  is  not  a  party  to  a  suit, 
may  be  a  witness  to  testify  against  the  other  co- 
heirs.    J^ass  V.  Van  Swearingen,  7  ib.  192. 

52.  The  interest  of  the  vendor  of  lands  under 
an  agreement  on  which  part  of  the  purchase 
money  has  been  paid,  descends  to  his  heirs. 
Vincent  v.  Huff,  8  ib.  381.  And  a  devise  by  the 
heir,  in  such  a  case,  of  all  his  real  estate,  passes 
the  heir's  interest  in  the  agreement,  ib. 

53.  The  surplus,  afler  selling  land  and  pay- 
ing  legacies,  according  to  tlie  directions  of  the* 
testator,  goes  to  the  heirs  at  law.  Wilson  v.  Ham^ 
Uton,  9  S.  4&  R.  424. 

54.  The  surplus  arising  from  the  sale  of  lands 
by  order  of  the  orphans  court,  goes  to  the  per> 
sonal  representatives  of  the  testator,  not  to  his 
heirs.     Grider  v.  JfClay,  11  ib.  224. 

55.  The  heir  is  not  accountable  to  the  admin« 
istrators  or  creditors  of  the  deceased,  for  rents 
accruing  afler  the  testator's  death.  JSdams  ▼. 
Adams,  4  Watts,  160. 

56.  A  testator  devised  all  his  real  and  personal 
estate,  and  by  a  codicil  directed  his  executors  to 
purchase  a  tract  mortgaged  to  him  if  it  sold  for 
less  than  the  mortgage.  He  afterwards  pur 
chased  the  equity  of  redemption,  and  died  with- 
out  altering  his  will.  It  was  held,  that  such 
tract  was  not  disposed  of  by  his  will,  and  went 
to  his  heirs.     Scott  v.  Sample,  5  Watts,  53. 

57.  The  law  does  not  make  a  person  in  the 
seizin  or  possession  of  land  heir  to  another  by 
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faction  or  supposition.     Bdms  v.  Howardj  2  Har. 
d;M^HeD.76. 

58.  Land  was  conreyed  to  A  for  life,  remain- 
der in  fee  to  B,  who  died,  leaving  a  sister  of  the 
whole  blood,  and  afterwards  a  brother  of  the 
whole  blood.  Was  born.  Held,  that  the  brother 
was  heir  to  B.  Goodwin  ▼.  Keerl^  3  Har.  & 
MHen.  403. 

59.  If  an  *'  heir  pure  and  simple,**  or  heir  with 
benefit  of  inventory,  has  not  intermeddled  with 
the  estate  or  succession  of  a  person  dying  in 
France,  so  as  to  prevent  his  recovery  as  such 
under  the  laws  of  France,  he  can  recover  in 
Maryland,  on  a  contract  made  in  France.  De 
Sobry  v.  De  Laistre,  2  Har.  &  J.  191. 

60.  If,  in  an  action  against  an  heir,  he  plead 
'*  no  assets  by  descent,  nor  at  the  time  the  writ 
issued,  nor  at  any  time  since,  except  a  tract  of 
107  acres  of  land,"  and  issue  is  joined  on  the 
replication  that  he  had  sufficient  other  lands  by 
descent,  and  the  jury  find  for  the  plaintiff  **  the 
debt,  and  one  penny  damages,"  a  peremptory 
judgment  will  be  rendered  thereon.  Cohoons 
V.  Purdie,  3  Call,  431. 

61.  The  heir  of  an  heir  is  responsible  upon  an 
obligation  in  which  the  heirs  are  bound,  pro- 
vided he  have  assets  by  descent  from  the  obligor. 
Waller  v.  Ellis,  2  Munf.  88.  In  the  declaration 
against  him,  he  should  be  charged  as  heir  of  the 
heir  of  the  obligor,  or  as  heir  of  the  obligor  with 
a  videlicet,  setting  forth  the  intervening  de- 
scent; but  it  is  not  necessary  to  state  how  he 
is  heir.  ib. 

62.  The  courts  ef  South  Carolina  will  give  a 
more  liberal  construction  to  the  words  *'  dying 
without  issue,"  in  a  gift  of  personal  estate,  than 
in  matters  concerning  real  estate.  Brummet  v. 
Barber,  2  HUl,  S.  C.  543. 

63.  Where  negroes  were  delivered  to  a  father 
in  South  Carolina,  **  for  the  use  of  his  daughter, 
C.  P.,  and  the  heirs  of  her  body,  but  should  she 
die  without  children  to  heir  the  said  negroes, 
then  said  negroes  are  to  return  to  the  sons ;" 
held,  that  this  was  not  a  limitation  over  on  a 
failure  of  issue  generally,  but  of  a  particular 
class,  the  children  of  the  first  taker  capable  of 
taking,  and  that  the  limitation  was  good,  ih, 

64.  The  term  **  children,'*  is  not  equivalent  to 
*«  issue  ;*'  the  latter  extends  through  the  whole 
line  of  descendants,  the  former  does  not  extend 
beyond  nandchildren.  ib. 

65.  The  heir  is  he  upon  whom  the  law  casts 
the  estate  of  inheritance  immediately  upon  the 
death  of  the  ancestor.  Leach  v.  Cooper,  Cooke, 
249. 

66.  An  action  on  the  case  cannot,  by  the  rules 
of  the  common  law,  be  maintained  against  heirs. 
EstUl  V.  Hoy,  Hardin,  88. 

67.  Detinue  for  slaves  may  be  maintained  by 
heirs  against  a  third  person,  where  the  adminis^ 
trator  has  assented.  Gillespie  v.  GUUspie,  2 
Bibb,  89. 

68.  If  a  covenant  real  is  broken  in  the  life- 
time of  the  obligee,  his  executor  or  administra- 
tor must  sue  for  the  breach  ;  if  it  is  broken 
aAer  the  death  of  the  obligee,  the  heir  must  sue. 
Abney  v.  BrownUe,  ib.  170.  Hatcher  v.  Gailo- 
Mv,  ib.  180. 

69.  To  take  judgment  against  a  part  of  the 
heirs  and  devisees  only,  tlie  others  not  having 
been  served  with  process,  nor  otherwise  pro- 
ceeded against  after  the  original  writ  was  re- 
tamed  not  found  as  to  them,  is  erroneous.  Mor- 
gan  V.  Morgan,  ib.  388. 

70.  On  a  covenant  of  warranty,  an  action 
c«noot  be  nMiniained  against  the  heirs  of  the 


warrantor,  without  joining  the  personal  repre- 
sentative, unless  it  is  averred,  and  proved,  that 
the  heirs  were  expressly  bound  by  the  deed. 
Lawrence  v.  Buekman,  3  ib.  23. 

71.  An  heir  cannot  maintain  a  writ  of  error  to 
reverse  a  judgment  in  covenant  agamst  nis  an- 
cestor, without  joining  the  executor  or  adminis- 
trate].    South  V.  Hoy,  ib.  522. 

72.  In  assumpsit  against  executors  and  heirs 
for  money  paid  to  their  use,  an  averment  that  it 
was  paid  at  the  request  of  the  executors  is  in- 
sufficient  to  charge  the  heirs.  Searcy  v.  Rearden, 
ib.  528. 

73.  The  heirs  of  an  intestate  cannot  join  with 
the  administrator  in  an  action  of  trespass  for 
beating  a  slave  belonging  to  the  estate.  CoU" 
man  v.  Bailey,  4  ib.  2^. 

74.  An  heir  cannot  maintain  an  action  in  his 
own  name  for  a  slave,  without  the  assent  of  the 
executor  or  administrator.  Woodyard  v.  Thrd- 
held,  1  A.  K.  Marsh.  10. 

75.  Heirs  at  law  may  demise  severally  in 
ejectment.     Scott  v.  Bealle,  ib.  69. 

76.  In  an  action  against  heirs,  on  a  bond  of 
their  ancestor,  the  judgment  should  be  as  of  their 
own  debt.     Keizer  v.  Mams,  ib.  314. 

77.  A  judgment  against  heirs  should  be  as  for 
their  personal  debt.     Rece  v.  May,  2  ib.  23. 

78.  In  testimony  to  prove  heirship,  the  testi- 
mony should  show  the  relationship,  and  leave 
it  to  the  court  to  determine  whether  it  consti- 
tutes heirship.     Bimey  v.  Hann,  3  ib.  322. 

79.  Where  judgment  is  recovered  against  a 
person,  he  dies,  and  scire  facias  is  brought  against 
his  heirs,  it  is  error  to  render  judgment  generally 
against  them,  on  default.  Holder  v.  Common^ 
wealth,  ib.  407. 

80.  An  order  of  the  county  court,  appointing 
commissioners  to  divide  the  lands  descended  to 
heirs,  ought  to  state  that  it  was  made  on  the  ap- 
plication of  the  heirs,  or  some  of  them.  fVU- 
liams  V.  WUUams,  3  Litt.  40. 

81.  In  an  action  of  assumpsit  against  heirs 
and  devisees,  on  a  demand  against  the  decedent, 
without  joining  the  personal  representatives, 
the  declaration  must  distinctly  allege  the  facts, 
which,  by  the  Kentucky  statute  of  1819,  will 
justify  such  action.  Monroe  v.  Winlock,  4  ib. 
135. 

82.  A  patent  which  issued  prior  to  January  1, 
1787,  to  the  "  legal  representative  **  of  A,  de- 
ceased, was  held,  in  Kentucky,  to  have  vested  the 
legal  title  in  the  eldest  son  of  A.  M'Connell  v. 
Brown,  Litt.  Sel.  Cas.  459. 

83.  An  heir  who  is  expressly  bound  by  the 
covenant  of  his  ancestor,  so  that  the  executor  or 
administrator  need  not  be  joined  in  the  suit, 
may  be  sued  iramedifctely  afler  the  death  of  the 
ancestor.  Sneed  v.  Phillips,  2  J.  J.  Marsh.  131. 

84.  To  a  plea  of  riens  per  descent  prmier,  a  re- 
plication **  tnat  estate  had  descended  to  the  de- 
fendant,  which  he  should  have  applied  to  the 
plaintiff's  demand,"  is  good.  Bishop  v.  HamU- 
ton,  4  ib.  548. 

OS.  In  a  suit  against  an  heir,  where  he  has  made 
alienations,  the  value  of  the  estate  descended 
should  be  assessed,  and  judgment  given  against 
him  not  exceeding  that  value.  BuLell  v.  Letois, 
ib.  562. 

86.  An  heir  cannot,  by  failure  to  plead  or  make 
defence,  or  by  any  plea  which  he  may  plead, 
be  charged  beyond  the  estate  descended.  t6. 

87.  In  a  suit  against  heirs  and  administrators 
jointly,  on  an  obligation  in  which  the  heirs  are 
expressly  bound,  a  return  of  ***  no  inhabitant  of 
the  county,*'  will  authorize  an  abatement  as  to 
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part  of  the  heirs,  and  a  judgment  against  the 
others.     Bedell  v.  Letois^  4  J.  J.  Marsh.  562. 

88.  In  a  salt  against  heirs,  aAer  judgment  has 
been  obtained  against  the  administrator,  the 
declaration  must  show  that  proper  steps  have 
been  taken  against  the  administrator,  and  that 
they  have  resulted  in  a  judgment  of  record, 
or  a  return  of  the  proper  officer  manifesting  a 
want  of  property  of  the  deceased  in  the  hands 
of  his  personal  representative  to  pay  the  debt. 
MUU  V.  SaU,  7  ib.  254. 

89.  In  an  action  against  heirs,  on  the  covenant 
of  their  ancestor,  if  the  verdict  do  not  ascertain, 
npon  a  proper  issue  for  that  purpose,  that  the 
estate  descended  has  been  alienated,  a  judgment 
de  bonis  propriis  will  be  erroneous,  the  heir 
being  liable  only  for  estate  descended.  Ready  v. 
6iatnensonj  ib.  351. 

^.  A  coparcener  is  not  bound  by  the  warranty 
of  his  ancestor  beyond  the  value  of  his  own 
share.     Logan  v.  MoorCy  1  Dana,  57. 

91.  Judgments  against  heirs  upon  obligations 
of  their  ancestors,  are  to  be  levied  only  of  the 
estate  descended.     Roman  v.  Caldwell^  2  ib.  20. 

92.  The  pendency  of  a  prior  suit  by  another 
creditor,  by  which  the  assets  may  be  exhausted, 
is  no  bar  to  a  suit  against  heirs.  WeUs  v.  Bow- 
ling,  ib.  41. 

93.  There  may  be  a  judgment  against  heirs 
quandOf  to  be  satisfied  by  assets  that  may  after- 
wards come  into  their  hands,  ib. 

M.  Where  the  heir  is  not  bound  expressly  by 
the  contract  of  the  ancestor,  if  the  plaintiff,  in 
an  acUon  against  the  heir  and  administrator 
jointly  is  barred  by  the  plea  of  the  administra- 
tor, he  must  fail  as  to  the  heir  also.  Warfield  v. 
Bluey  3  ib.  485. 

95.  Purchase  money  paid  to  an  administrator, 
npon  a  sale  of  the  intestate's  land,  cannot  be  re- 
covered of  the  heirs,  where  the  sale  is  inopera- 
tive, and  the  heirs  recover  the  lands.  Jfowler  v. 
Coity  1  Ham.  519. 

96.  A  person  suing  as  heir  must  show  how 
he  became  so,  in  his  declaration.  Treasurer  of 
Pickaway  county  v.  Hall,  3  ib.  225. 

97.  An  heir  cannot  sustain  an  action  against 
sureties  in  an  administrator's  bond,  until  the  ad- 
ministrator's accounts  are  settled  with  the  court, 
or  the  plaintiff*  s  right  is  established  by  judg- 
ment, tb. 


HIGH   SEAS. 

1.  Under  the  United  SUtes  statute  of  the  30th 
April,  1790,  c.  9,  §8,  the  ''  high  seas"  mean  any 
waters  on  the  sea-coast  whicn  are  without  the 
boundaries  of  low- water  mark.  U,  States  v.  Ross, 
1  Gallis.  624. 

2.  A  vessel  lying  putside  of  the  bar  of  a  bar-, 
bor  of  the  United  States,  within  three  miles  of 
the  shore,  is  on  the  high  seas.  17.  States  v. 
Smithy  1  Mason,  147. 

3.  Waters  of  havens  where  the  tide  ebbs  and 
flows,  are  not  properly  the  high  seas,  unless 
those  waters  are  without  low- water  mark.  U. 
States  V.  Hamilton,  1  Mason,  152. 

4.  The  words  **  high  seas,"  in  the  United 
States  statute  of  1825,  c.  276,  §22,  mean  the  un- 
enclosed waters  of  the  ocean  on  the  sea-coast, 
outside  of  the  fauces  terra.  U.  States  v.  Grush, 
5  Mason,  290. 

5.  A  vessel  at  anchor  in  a  foreign  open  road- 
stead is  **  upon  the  high  seas,"  within  the  United 
States  stetute  of  1790,  c.  36,  §  8.  U.  States 
V.  Pirates,  5  Wheat.  184. 
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I.   Murder,  Manslaughter,  and  JustiJiabU 

Homicide, 

1.  As  to  what  facts  constitute  murder,  vide 
Respublica  v.  Bob,  4  Dall.  145. 

2.  For  the  distinction  between  murder  and  man- 
slaughter, vide  KtTig  V.  Commonwealth,  2  Virg. 
Gas.  78. 

3.  As  to  what  facts  amount  to  the  crime  of 
murder,  vide  Commonsoealth  v.  Crane,  1  Virg. 
Gas.  10. 

4.  As  to  what  facts  amount  to  manslaughter 
only,  vide  Commonwealth  v.  Biron,  4  Oall.  125 
Commonwealth  v.  Mitchell,  1  Virg.  Gas.  116. 

5.  A  slave  killing  his  overseer,  under  an  im. 
pulse  of  terror  and  resentment,  commits  man- 
slaughter.    State  V.  WiU,  1  Dev.  &  Bat.  121. 

6.  It  is  manslaughter  to  inflict  wounds  in  rude 
sport  that  cause  death.  Pennsi^vania  v.  Lemn^ 
Addis.  279. 

7.  If  an  intent  to  kill  accompanies  an  act  pro- 
ducing death,  it  is  murder.  State  v.  Anderson^ 
2  Overt.  6. 

8.  If  one  interfere  in  an  affray,  to  separate  the 
combatants,  and  give  notice  of  his  intent,  and  is 
slain  by  one  of  the  combatants,  it  is  murder. 
StaU  V.  Ferguson,  2  Hill,  S.  G.  619. 

9.  If  several  persons  conspire  to  seize  with 
force  a  vessel,  and  run  away  with  her,  and  death 
ensue  to  another  party  opposing  the  design,  it  is 
murder  in  all  who  are  present,  aiding  and  abet- 
ting.    U.  States  V.  Ross,  1  Gallis.  624. 

10.  If  one  counsel  another  to  commit  suicide, 
and  the  other,  through  the  influence  of  the  ad- 
vice, kill  himself,  the  adviser  is  guilty  of  murder 
as  principal.  Cammowwealth  v.  BotDsn,  13  Mass. 
359.  The  presumption  of  law  in  such  case  is, 
that  the  advice  had  the  effect  intended  by  the 
adviser,  unless  the  contrary  be  shown,  ih. 

11.  The  legal  meaning  of  malice  aforethought, 
in  cases  of  homicide,  is  not  confined  to  homicide 
committed  in  cold  blood  with  settled  design  and 
premeditation,  but  extends  to  all  cases  of  homi- 
cide, however  sudden  the  occasion,  where  the 
act  is  done  with  such  cruel  circumstances  as  are 
ordinary  symptoms  of  a  wicked,  depraved,  and 
malignant  spirit.  U.  States  v.  Cornell,  2  Ma- 
son, 91. 

12.  If  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  with- 
out danger  of  death  or  enormous  bodily  injury, 
And  the  facts  are  known  to  the  master,  who  not- 
withstanding compels  the  seaman  by  moral  or 
physical  force  to  go  aloft,  persisting  with  brutsil 
malignity  in  such  course,  and  the  seaman  falls 
from  the  mast  and  is  drowned  thereby,  and  hia 
death  was  occasioned  by  such  misconduct  in  the 
master,  under  such  circumstances  it  is  murder  in 
the  master.     U.  States  v.  Freeman,  4  Mason,  505. 

13.  Where  a  person  is  insane  at  the  time  he 
commits  a  murder,  he  is  not  punishable  as  a 
murderer,  although  such  insanity  be  remotely 
occasioned  by  indulgence  in  spirituous  liquors. 
But  it  is  otherwise,  if  he  be  at  the  time  intoxi* 
cated,  and  his  insanity  be  directly  caused  by  the 
immediate  influence  of  such  liquors.  O.  States  ▼. 
Drew,  5  Mason,  28. 

14.  £very  unlawful  killing  is  presumed  to  hm 
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murder,  anless  there  is  proof  to  the  contrary. 
Dmnkennets  does  not  incapacitate  one  from 
forming  a  premeditated  design  to  murder.  Pewnr 
sylvania  ▼.  M'Fail,  Addis.  255. 

15.  Distinction  between  murder  in  the  first 
degree  and  murder  in  the  second  degree,  within 
the  meaning  of  the  Virginia  statute,  ^1  R.  C. 
c.  171,  §  2,)  considered.  Jones's  case^  1  Leigh.  598. 

16.  To  constitute  murder  in  the  first  degree, 
it  is  not  necessary  that  a  premeditated  design  to 
kill  should  have  existed  for  any  particular 
length  of  time.  If,  therefore,  the  prisoner,  as 
he  approached  the  deceased,  and  first  came  in 
view  of  him,  at  a  short  distance,  then  formed  a 
design  to  kill  him,  and  walked  up  with  a  quick 
pace,  and  killed  him,  without  any  provocation 
then  or  recently  received,  it  is  murder  in  the  first 
degree.  Whilefard  v.  Commonwealth^  6  Rand.  721. 

17.  Where  the  act  of  killing  is  committed  de- 
liberately, and  is  likely  to  be  attended  with  dan- 
gerous consequences,  the  malice  requisite  to 
murder  will  be  presumed  ;  for  the  law  infers  that 
the  natural  or  probable  effects  of  any  act  deliber- 
ttely  done  were  intended  by  its  actor.  Commoji- 
wealth  V.  Drew,  4  Mass.  391. 

18.  If  one,  assuming  to  be  a  physician,  how- 
ever i^orant  of  the  medical  art,  administers  to 
his  patient  remedies  which  result  in  his  death, 
he  is  not  guilty  of  manslaughter,  unless  he  has 
so  much  knowledge  or  probable  information  of 
the  fatal  tendency  of  his  prescriptions  as  to 
raise  a  presumption  of  obstinate,  wilful  rash- 
ness. Commonwealth  v.  Thompson,  6  Mass.  134. 
Where,  however,  such  person  has  opportunity  to 
know  of  the  injurious  effects  of  his  remedies, 
and  then  administers  them,  it  would  be  compe- 
tent for  the  jury  to  find  him  guilty  of  manslaugh- 
ter, even  though  he  might  not  have  intended 
any  bodily  harm  to  his  patient,  ib, 

19.  Murder  is  a  feloxiy  within  the  meaning  of 
the  act  of  Maryland  of  1793,  c.  57,  §  13.  State 
V.  Ben,  1  Har.  &  J.  99. 

20.  To  constitute  the  offence  of  murder,  under 
the  law  of  the  United  States,  cognizable  in  the 
circuit  court  of  the  United  States,  not  only  the 
stroke,  but  the  death,  must  happen  on  the  high 
•eas.     U.  States  v.  MapU,  1  Wash.  C.  O.  463. 

21.  In  New  York,  we  crime  of  an  accessory 
before  the  fact  to  a  murder  is  murder,  and  is  not 
barred  by  the  statute  of  limitations.  People  v. 
Mather,  4  Wend.  229. 

22.  If  a  number  of  persons  conspire  to  do  an 
unlawful  act,  and  death  happen  to  another  party 
in  the  prosecution  of  the  design,  it  is  murder  in 
all.  If  the  unlawfiil  act  was  a  trespass,  the 
murder,  to  affect  all,  must  be  done  in  the  prose- 
cution of  the  design.  If  a  felony,  it  will  be 
murder  in  all,  though  death  happen  collaterally 
to  the  principal  design.  U.  States  v.  Ross^  1 
Gallis.  624. 

23.  To  make  a  man  principal  in  murder,  it  is 
not  necessary  that  he  should  inflict  the  mortal 
wound ;  nor  is  it  necessary  that  there  should  be 
a  particular  malice  against  the  deceased,  ib, 

24.  No  provocation  will  excuse  from  the  crime 
of  murder,  when,  from  the  weapon,  or  manner  of 
assault,  an  intention  to  kill,  or  to  do  some  great 
bodily  harm,  is  manifest.  State  v.  Ferguson,  2 
Hill,  S.  C.  619. 

25.  No  words  or  gestures,  however  irritating, 
will  justify  a  killing,  although  they  may  reduce 
the  offence  firom  murder  to  manslaughter.  U, 
States  V.  WOtberger,  3  Wash.  C.  C.  515. 

26.  In  order  to  excuse  a  homicide  on  the  ground 
9f  aelf-defence,  it  must  clearly  appear,  that  it 
was  a  necessary  act  in  order  to  avoid  destruc- 


tion or  some  severe  calamity.    State  v.  fFeUs, 
Coxe,  424. 

27.  A  man  may  oppose  force  to  force  in  de 
fence  of  himself,  his  family,  or  property,  againsi 
one  who  manifestly  endeavors,  by  surprise  or  vio- 
lence, to  commit  a  felony.  The  intent  of  the 
person  resisted  must  be  to  commit  a  felony,  or 
the  killing  will  not  be  justified.  U.  States  v. 
Wiltberger,  3  Wash.  C.  C.  515. 

28.  A  bare  trespass  against  the  property  of 
another,  not  his  dwelling-house,  is  not  a  suffi- 
cient provocation  to  warrant  the  owner  in  using 
a  deadly  weapon  in  its  defence ;  and  if  he  do,  and 
with  it  kill  the  trespasser,  it  will  be  murder. 
Commonwealth  v.  Drew,  A  Mass.  391.  If  the 
beating,  however,  be  with  an  instrument  and  in 
a  manner  not  likely  to  kill,  it  will  be  no  more 
than  manslaughter,  ib.  So  if  any  one,  under 
color  or  claim  of  legal  authority,  unlawfully 
arrest,  or  actually  attempt  or  ofer  to  arrest, 
another,  and  this  latter,  in  his  resistance,  kills 
the  aggressor,  it  will  be  no  more  than  man- 
slaughter, ib.  So  if  one,  not  a  stranger,  aids  the 
injured  party  by  endeavoring  to  rescue  him,  or 
to  prevent  an  unlawful  arrest  when  actually 
attempted,  ib. 

29.  Where  a  )>erson  has  valuable  property  in 
a  strong  warehouse,  well  secured  by  locks  and 
doors,  it  is  lawful  for  him,  as  an  additional  se- 
curity at  night,  to  erect  a  spring  gun  which  can 
onlv  be  made  to  explode  by  entering  the  house  ; 
and  if  a  slave  break  and  enter  such  warehouse  in 
the  night  time,  with  intent  to  steal,  and  is  mor- 
tally shot  by  such  spring  gun,  the  owner  of  the 
warehouse,  who  erected  the  gun,  is  not  responsi- 
ble for  the  value  of  the  slave.  Gray  v.  Coombs^ 
7  J.  J.  Marsh.  478. 

30.  Evidence  to  show  that  the  prisoner  was  in 
possession  of  land,  and  that  the  deceased  was 
coming  to  commit  a  trespass  upon  it,  cannot  be 
received  in  excuse  or  justification  of  the  hom- 
icide ;  but  so  far  as  the  evidence  goes  to  show 
the  state  of  feeling  of  the  parties  towards  each 
other,  at  the  time  the  act  was  committed,  it  may 
be  received.  State  v.  Zellers,  2  Halst.  220.  So 
evidence  may  be  given  of  lawsuits  existing  be- 
tween the  parties,  for  the  same  purpose  ;  but  the 
court  will  not  examine  as  to  whether  the  pro- 
ceedings were  malicious  or  not.  ib.  Nor  will 
they  inquire  into  the  title  of  the  land  on  which 
the  act  was  committed,  to  see  whether  it  be- 
longed to  the  prisoner  or  the  deceased,  ib. 

31.  In  order  to  justify  a  homicide,  the  attempt 
to  commit  a  felony,  on  the  part  of  the  aggressor, 
must  be  apparent,  the  danger  must  be  imminent, 
and  the  resistance  used  necessary  to  avert  the 
danger.  U.  States  v.  Wiltberger,  3  Wash.  C.  C. 
515. 

32.  An  assault,  with  an  intent  to  murder  a 
slave,  is  indictable,  in  South  Carolina.  State  v. 
Manw,  2  Hill,  S.  C.  453. 

33.  In  South  Carolina,  the  killing  of  a  slave  is 
made  a  felony  by  the  act  of  1821  ;  it  was  not 
such  by  the  act  of  1740.  An  indictment  for  the 
murder  of  a  slave,  to  be  good,  should  conclude 
against  *Hhe  form  of  the  act,"  and  not  "  of  the 
acte."     StaU  v.  Cheatwood,  2  Hill,  S.  C.  459. 

34.  Manslaughter  committed  on  a  slave  is  not 
punishable  by  uie  laws  of  North  Carolina.  State 
V.  Piver,  2  Hayw.  79. 

35.  The  purpose  of  the  act  of  1821,  in  South 
Carolina,  was  to  make  the  murder  of  a  slave  the 
same  offence  as  the  murder  of  a  freeman,  at  com- 
mon law ;  and  the  language  of  that  act  is  not 
intended  to  alter  the  offence.  State  v  Cheat' 
wood,  2  Hill,  S.  C.  459. 
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36.  The  act  of  Sonth  Carolina  of  1748,  limit- 
ing the  time  for  the  recovery  of  fines  and  for- 
feitures, relates  onlj  to  pecuniary  matters,  and 
does  not  refer  to  murder  or  other  felony.  SimU 
V.  Taylor,  2  M'Cord,  483. 

37.  Killing  a  "bad,  drunk,  Indian,"  te  defenr 
dendoj  is  not  manslaughter.  Pemi£ylvania  y. 
RoberUon,  Addis.  246. 


II.   IndictmetU  and  Trial. 

38.  In  indictments  for  mnrder,  or  manslaugh- 
ter, it  is  indispensably  necessary  to  state  that  the 
death  ensued  in  consequence  of  the  act  of  the 
prisoner.     StaU  ▼.  fVimberleyy  3  M'Cord,  190. 

39.  In  an  indictment  for  murder,  it  is  indis- 
pensably necessary  that  it  should  be  charged  to 
be  done  with  "malice  aforethought;"  nor  is  it 
sufficient  that  the  mortal  wound  is  charged  to 
have  been  done  with  "  malice  aforethought ; " 
and  the  conclusion  substitutes  for  those  words 
the  word  "  maliciously."  CammoniDeaUh  t. 
Gibson,  2  Virg.  Cas.  70. 

40.  It  is  not  necessary  that  an  indictment  for 
murder  should  charge  it  as  murder  in  the  first 
degree,  nor  use  that  description  which,  accord- 
ing to  the  statute,  constitutes  that  degree  of  the 
offence.  Wicks  y.  Commontoealih,  2  Virg.  Cas. 
387. 

41.  In  an  indictment  for  murder,  where  there 
is  a  positive  averment  of  a  stab,  &c.,  with  a  dirk, 
it  sufficiently  appears  that  the  mortal  wound  was 
given  thereby,  under  the  words,  "  giving  one 
mortal  wound,"  &c.  Cribson  v.  Commonwealth, 
2  Virg.  Cas.  111. 

42.  The  word  percussit  (did  strike)  is  not  tech- 
nical, in  an  indictment  for  murder ;  but,  where 
the  blow  is  made  with  a  dirk,  the  words,  "  stab, 
stick,  and  thrust,"  are  equivalent  thereto,  ib. 

43.  An  indictment  for  murder,  on  which  the 
prisoner  has  been  convicted  of  murder  in  the 
first  degree,  is  not  defective  in  not  charging  spe- 
cially such  facts  as  constitute  murder  in  the  first 
degree,  as  coDtradistinguished  from  murder  in 
the  second  degree.  Commontoealth  v.  Miller,  1 
Virg.  Cas.  310. 

44.  If,  where  two  are  indicted  for  murder,  he 
who  is  charged  with  having  given  the  mortal 
blow  is  proved  to  have  only  been  present  aiding 
and  abetting,  and  the  blow  is  proved  to  have 
been  given  by  another,  the  indictment  is  sup- 
ported;  for  it  is,  in  law,  the  stroke  of  all.  State 
Y.  Anthony,  1  M'Cord,  285. 

45.  In  an  indictment  for  murder,  on  which  the 
defendant  was  found  guilty,  held,  that  error  does 
not  lie  for  words,  in  the  preamble  and  conclusion 
of  the  indictment,  that  may  be  omitted  without 
affecting  the  substance  ;  nor  for  an  uncertain  or 
repugnant  statement  of  the  offence,  in  the  body 
of  the  indictment,  provided  it  is  j>roperly  charged 
elsewhere.    Pennsylvania  v.  Bdl,  Addis.  156. 

46.  On  an  indictment  for  homicide,  the  prose- 
cutor must  prove  that  the  blows  caused  the 
death ;  but  if  he  proves  that  the  blows  were 
given  by  a  dangerous  weapon,  were  followed  by 
msensibility,  or  other  alarming  symptoms,  and 
soon  afterwards  by  death,  this  is  sufficient  to  im- 
pose it  on  the  accused  to  show  that  the  death 
was  occasioned  by  some  other  cause.  U.  States 
v.  IViltberger,  3  Wash.  C.  C.  515. 

47.  A  common-law  indictment  for  murder  is 
proper,  under  the  provisions  of  the  New  York 
revised  statutes ;  but  a  defendant  cannot  be  con- 
victed, on  such  an  indictment,  of  a  felonious 
homicide,  with  malice  aforetliougbt,  unless  the 


evidenee  is  such  as  to  bring  the  cim  i^ithm  the 
statutory  definition  of  murder.  People  t.  Emoek, 
13  Wend.  159. 

48.  Upon  an  indictment  for  manslaughter, 
committed  on  board  of  an  American  vessel,  on 
the  high  seas,  or  in  a  foreign  port,  it  is  essential 
for  the  prosecutor  to  prove  that  the  vessel  be- 
longed to  a  citizen  of  the  United  States.  U. 
States  V.  hnbert,  4  Wash.  C.  C.  702. 

49.  The  word  "  feloniously,"  in  an  indictment 
for  manslaughter,  will  be  disregarded,  as  sur- 
plusage.    State  V.  Wimherly,  3  M'Cord,  190. 

50.  An  examining  court,  in  Virginia,  has  no 
power  to  acquit  a  person,  chared  before  them 
with  murder,  of  the  murder  with  which  he  so 
stands  charged,  and  to  remand  him  to  be  tried 
for  manslaughter  only ;  and,  if  it  makes  such 
discrimination,  the  prisoner  is  not  thereby  dis- 
charged, but  may  be  indicted  for  murder  in  the 
superior  court.  Commonwealtk  v.  Myers,  1  Virg. 
Cas.  188.  Vide,  also,  Sorrell's  case,  1  Virg.  Cas. 
253,  and  BaUey'scase,  1  Virg.  Cas.  258. 

51.  If  a  person  is  stabbed,  in  Virginia,  and  die 
of  his  wounds  in  another  state,  he  cannot  be 
tried  for  the  murder  in  any  county  in  Virginia ; 
but  he  may  be  tried  for  the  stabbing  in  the 
county  where  the  blow  was  inflicted.  Commonr 
wealth  V.  Linton,  2  Virg.  Cas.  205. 

52.  If  a  man  is  examined,  by  the  examining 
court,  for  feloniously  stabbing  another,  and  re- 
manded for  trial  for  that  offence,  and  the  party 
stabbed  afterwards  die,  the  accused  cannot  be 
indicted  for  murder,  without  an  examination  for 
the  murder,  ib. 

53.  Where  the  venue  is  changed,  in  Virginia, 

from  the   county  of  R to  that  of  W ,  a 

plea  that  the  murder  was  committed  in  R , 

and  that,  therefore,  the  court  of  W has  no 

jurisdiction,  is  bad,  on  demurrer.  Vanes  ▼. 
Commonwealth,  2  Virg.  Cas.  162. 


III.  Verdict  and  Sentence, 

54.  Where  one  accused  of  the  crime  of  bomi 
cide  remains  silent,  the  jury  may  infer  his  guilt 
or  innocence,  according  to  circumstances.     Stmts 
V.  Swink,  2  Dev.  &  Bat.  9. 

55.  The  judgment  of  death  can  only  be  satis- 
fied by  execution  or  a  pardon }  and  where  the 
sentence  of  death  was  not  execute4,  in  conse- 
quence of  the  death  of  the  sheriff,  the  court  as- 
signed another  day  for  the  execution.  State  y. 
Kitchen,  2  Hill,  S.  C.  612. 

56.  In  capital  offences,  if  the  jury  separate 
without  giving  a  verdict,  the  prisoner  is  ac- 
quitted.    State  V.  Garrigues,  1  Hayw.  241. 

57.  One  convicted  of  manslaughter,  in  North 
Carolina,  may  be  burned  in  the  hand,  and  im- 
prisoned one  year.  State  v.  Henderson,  2  Dev. 
&,  Bat.  543. 

58.  Where  one,  having  committed  a  homicide, 
had  been  sent  to  the  house  of  correction,  pur- 
suant to  the  statute  oi  Massachusetts  of  1797,  c 
61,  §  3,  as  a  person  dangerous  to  go  at  large, 
and  was  then  tried  for  murder,  and  acquitted  on 
the  ground  of  insanity,  the  court  remanded  him 
to  the  house  of  correction,  till  he  should  be  duly 
discharged.  CommonweMt  v.  JIferism,  7  Mass. 
168. 

59.  The  supreme  court  of  Tennessee,  in  its 
discretion,  will  respite  the  execution  of  so  much 
of  the  judgment  in  manslaughter  as  relates  to 
burning  in  the  hand  and  imprisonment,  that  the 
party  may  avail  himself  of  the  right  of  soliciting 
a  pardon.    jSllen  v.  Tennessee^  Mart.  &.  Yerg.  894. 
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60.  In  PenjnsylTUiia,  on  an  indictment  for 
murder,  a  Tordict  of  manalaoghter  is  good,  and 
Is  to  be  interpreted  as  volantary  manslaughter. 
CommoKvealth  v.  Gable,  7  S.  A>  R.  423.  Under 
such  indictment,  one  found  guilty  of  involun- 
tary  manslaughter  is  held  guilty  of  misdemeanor 
merely,  under  the  8th  section  of  the  act  of 
22d  April,  1794.  ib. 

61.  In  South  Carolina,  judgment  cannot  be 
pronounced  on  a  verdict  of  "ffuilty  of  man- 
slaughter," on  an  indictment  for  hiUing  a  slave, 
((in  sudden  heat  and  passion,"  contrary  to  the 
act  of  1821.     State  v.  Raines,  3  M'Cord,  533. 

62.  Under  the  Pennsylvania  act  of  April  22d, 
1794,  §§10  &  11,  one  convicted  of  voluntary 
manslaughter  cannot  be  sentenced  to  solitary 
confinement,  in  solitary  cells,  on  low  and  coarse 
diet.     White  v.  Commontoealth,  1  S.  A.  R.  139. 

63.  Two  prisoners  were  indicted  together  for 
murder,  but  were  tried  separately ;  one  was  con- 
victed of  manslaughter,  and  the  other  of  murder. 
The  court  refused  the  motion  of  the  latter  for 
arrest  of  judgment,  as  he  had  been  indicted  as  a 
principal  in  both  counts  of  the  indictment,  and 
the  jury  were  to  judge  of  the  malicious  intent,  and 
of  the  degree  of  guilt  in  the  parties,  and  to  apply 
the  evidence  to  the  different  counts,  as  they 
thought  proper.     State  v.  Arden,  1  Bay,  487. 

64.  A  deposition  taken  in  extremis,  which  de- 
ponent said  was  "as  nigh  right  as  he  could 
recollect,"  is  admissible  evidence  of  the  dying 
declarations  of  one  who  has  been  killed  by 
another.     State  v.  Ferguson,  2  Hill,  S.  C.  619. 


HUSBAND  AND  WIFE. 

I.  Feme  Coverts,  (a.)  Generally,  (h,) 
When  considerea  as  Feme  Sole.  (c. ) 
Hoto  far  hound  by  joint  Deed  and  Act. 
(  d.)  Conveyance  of  her  Estate. 
II.  Husband,  (a.)  Generally,  (b. )  When 
Wife  binds  Husband,  (c.)  When  Wife's 
Property  becomes  Husoand*s,  and  when 
liable  for  his  Debts. 
m.   Ante-nuptial  Agreements  and  Marriage  Set- 

tlements. 
TV.   Post-nuptial   Settlements,    Conveyances  to 

Wife,  fye. 
y.  Actions  by  and  against — joint  and  sep- 
arate,     (a.)   Actions  by.     (b.)   Actions 
against. 
VI.    Wheiy  competent  Witnesses  respectively. 
VII.   Dower  and  Rights  of  Widows. 
VIII.   Marriage,     (a.)   Proof,     (b.)    When  val- 
id, fyc. 
IX.   Divorce,    (a.)   Generally,    (b.)  Adultery. 
(c.)   Libels,    (d.)   Alimony. 

I.   Feme  Coverts. 
( a.)    Generally. 

1.  The  estate  of  a  feme  covert  was  not  liable 
to  be  confiscated  under  the  absentee  act  of  Mas- 
Mchuaetts.  Martin  v.  Commonwealth,  1  Mass. 
347. 

8.  Where  a  wife  has  a  perfect  title  to  land,  and 
a  deed  of  the  same  land  is  afterwards  executed 
by  a  third  person  to  her  and  her  husband,  and 
accepted  by  them,  this  does  not  preclude  her 
from  setting  up  her  original  title,  nor  is  she 
bound  by  any  limitations  or  trusts  in  the  deed. 
Jackson  V.  Cory,  16  Johns.  302. 

3.  A  deed,  made  by  an  adult  husband  and 
vift,  of  all  the  wifie*s  lands  not  theretofore  sold, 


does  not  embrace  land  sold  by  the  wife  in  her 
infancy.     PkUUps  v.  Green,  3  A.  K.  Marsh.  7. 

4.  A  wife  cannot  be  assignee  of  a  mortgage 
made  by  the  husband  ;  but  the  debt  is,  by  such 
assignment,  extinguished.  Semble,  Clark  v. 
Wentworth,  6  Greenl.  ^9. 

5.  A  deed  of  a  feme  covert  is  absolutely  void. 
Daniel  v.  Rose,  1  N.  &  M.  33. 

6.  An  agreement  was  made  between  husband 
and  wife,  uuit  the  wife  would  pay  a  debt  assumed 
by  the  husband  for  the  wife's  father,  out  of  cer- 
tain lands  conveyed  to  her.  It  was  held,  that 
such  an  agreement  could  not  be  enforced,  being 
without  TOuefit  to  her.  Watrous  v.  Chalker,  7 
Conn.  224. 

7.  An  ajgrreement  between  a  husband  without 
consent  of  his  wife,  and  other  heirs,  to  bring 
into  hoteh  pot  all  they  had  respectively  received 
by  way  of  advancement  in  the  lifetime  of  their 
testator,  will  not  divest  the  wife  of  her  estate 
in  the  land.     Chouteau  v.  Paul,  3  Mis.  260. 

8.  Acceptance  by  husband  of  a  deed  of  gift  to 
the  wife  is  acceptance  by  her ;  and  her  refusal 
apart  from  him  would  be  null.  Braekett  v.  WiUt, 
6  Verm.  411. 

9.  A  conveyance  of  property  in  trust  for  the 
wife,  in  consideration  of  her  release  of  dower, 
if  the  property  be  a  fair  equivalent,  is  valid 
a^inst  creditors ;  and  parol  evidence  is  admis- 
sible to  show  that  was  the  true  consideration. 
BuUard  v.  Brings,  7  Pick.  533. 

10.  If  a  deed  to  the  wife  singly  is  made  with 
both  the  assent  of  her  and  her  husband,  the 
title  to  the  land  becomes  legally  vested  in  her. 
Gordon  v.  Haywood^  2  N.  Hamp.  402. 

11 .  A  lease  to  a  feme  covert  is  good  unless  her 
husband  dissents ;  and  the  lessors  are  bound,  and 
those  claiming  under  them,  if  the  husband's  as- 
sent may  be  inferred  from  circumstances,  or  if 
the  wife  performs  the  stipulations  of  the  lease. 
Baxter  v.  Smith,  6  Binn.  427. 

12.  Where  a  husband,  under  proceedings  of 
partition  in  the  orphans'  court  of  Pennsylvania, 
takes  all  the  land  of  the  intestate,  and  gives  bonds 
for  the  shares  of  the  other  heirs,  it  was  held, 
that  his  wife  was  entitled  only  to  such  share  of 
the  land  as  belonged  to  her  as  heir.  Johnson  v. 
Matson,  1  Pennsyl.  371. 

13.  A  post-nuptial  settlement,  made  by  a 
stranger  upon  the  wife,  is  good  unless  expressly 
dissented  from  by  the  husband.  Picquet  v. 
Swan,  4  Mason,  443. 

14.  A  deed  by  husband  and  wife  to  tmstees, 
for- the  benefit  of  the  wife  and  child,  of  the  wife's 
property,  is  such  a  reduction  of  the  wife's  choses 
to  possession  as  prevents  the  wife's  second  bus* 
band  from  claimmg  an  interest.  Siter*s  case,  4 
Rawle,  468. 

15.  A  bond  given  to  a  feme  covert  is  not  void, 
and  the  right  of  action  survives  to  her.  Brown 
V.  Longford,  3  Bibb,  497. 

16.  A  note  payable  to  husband  and  wife  sur- 
vives to  her.  In  this  case,  the  interests  of  cred- 
itors of  the  estate  were  not  involved,  and  the 
wife  was  the  meritorious  cause  of  the  note. 
Riduirdson  v.  Daggett,  4  Verm.  336. 

17.  Whenever  the  original  judgment  would 
survive  to  the  wife,  a  replevin  bond,  executed 
in  discharge  of  it,  survives  to  her.  WeagU  v. 
Hensley,  3  J.  J.  Marsh.  379. 

18.  A  judgment  for  costs,  in  a  suit  by  husband 
and  wife,  causa  uxoris,  survives  to  the  wife, 
whenever  the  cause  of  action  or  judgment  in 
chief  would  survive  to  her.  ik.  378. 

19.  A  note  and  mortgage  made  to  husband 
and  wife  during  the  eovertara  saryiTe  to  the 
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wtie  upon  the  husband '■  death;  otherwiae,  if 
ihey  are  a  mere  Toluntary  gift  whereby  his 
creditors  may  be  defrauded.  Draper  v.  Jaeksam^ 
16  Mass.  480. 

20.  It  leems  a  wife  may  join  her  husband  in 
submitting  to  the  decision  of  arbitrators  a  ques- 
tion touching  the  title  to  her  lands.  Weston  t. 
Stewart,  2  Fairf.  326. 

21.  Where  a  feme  covert  has  a  conUngent  in- 
terest in  personal  property,  a  suit  to  recover  the 
same,  for  forfeiture  after  her  death,  must  be 
brought  by  her  administrator ;  but  her  heir  may 
sue  for  the  rents  and  profits  of  real  estate.  Clayp 
V.  Sloufktonj  10  Pick.  463. 

22.  If  a  wife,  having  a  considerable  property 
under  a  post-nuptial  settlement,  lives  a  long 
time  Beparate  from  her  husband,  the  furniture, 
&c.,  of  her  house  will  be  presumed  to  be  pur- 
chased out  of  her  own  property,  and  will  not  on 
her  death  go  to  the  husband  or  his  creditors,  but  to 
her  own  appointee.  PicouetY.  5t0an,4  Mason,  443. 

23.  A  feme  covert,  oriven  by  the  cruelty  of 
her  husband  from  his  house  without  means  of 
support,  maintained  herself  in  Massachusetts 
more  than  20  years  as  nfeme  $olt,  the  husband 
having  always  been  a  citizen  of  and  resident  in 
another  state,  and  having  married  and  lived  with 
another  woman  after  his  wife  left;  held,  that 
she  might  sue  as  a  /ems  sole,  Abbott  v.  Bayley, 
6  Pick.  89. 

24.  If  a  husband  and  wife,  by  deed  without 
trustees,  live  separate  for  nine  years,  he  releas- 
ing all  interest  in  her  land  on  receiving  an  an- 
nual sum,  such  land  is  not  liable  in  execution  to 
his  debts.  Bouslaugh  v.  Bouslaugh^  17  S.  A.  R. 
361. 

25.  In  North  Carolina,  if  lands  are  conveyed 
to  husband  and  wife,  thev  each  have  an  entirety, 
and  the  survivor  takes  the  whole,  notwithstand- 
ing the  act  of  1784,  §  2.  Motley  v.  WkUemore, 
2  Dev.  a.  Bat.  537. 

26.  In  an  action  for  criminal  conversation 
with  the  plaintiff's  wife,  the  plaintiff's  general 
character  is  not  in  issue,  but  only  his  character 
as  a  husband.  Norton  v.  Warner,  9  Conn.  172. 
Evidence,  therefore,  that  the  plaintiff  sustains 
the  character  of  a  common  drunkard,  is  inadmis- 
sible;  but  evidence  of  unkind  treatment  by  him 
of  his  wife,  produced  by  drunkenness,  or  other- 
wise, is  admissible,  ib. 

27.  In  an  action  for  criminal  conversation, 
evidence  of  improper  familiarities  between  the 
plaintiff's  wife  and  other  persons  is  admissible,  ib, 

28.  An  agreement  formed  in  Louisiana,  ac- 
cording to  the  laws  of  that  state,  between  hus- 
band and  wife,  will  be  enforced,  in  Pennsylvania, 
against  the  husband's  executors.  Dougherty  v. 
Snyder,  15  S.  &  R.  84. 

29.  "The  administrator  of  the  wife  is  trustee 
of  the  husband,  and  after  his  death,  of  his  per- 
sonal representative.  Per  Spencer,  J.  Whitaker 
V.  Whitaker,  6  Johns.  112. 

30.  A  conveyance  of  land  to  husband  and 
wife,  and  to  his  heirs  and  assigns,  vests  in  the 
wife  a  life  estate,  and  in  the  husband  a  fee  sim- 
ple, in  all  the  land  conveyed.  Den  v.  Harden- 
hergh,  5  Halst.  42. 

31.  By  deed  of  land  to  a  husband  and  wife,  and 
their  six  children,  and  after-bom  children,  the 
parents  and  children  are  tenants  in  common, 
the  husband  and  wife  taking,  while  there  are 
six  children,  one  seventh  of  the  estate ;  if  two 
more  are  born,  the  husband  and  wife  take  one 
ninth.  Barber  v.  Harris,  15  Wend.  615.  The 
husband  alone  cannot  alien  the  estate,  but  he 
may  convey  or  mortgage  it  during  his  life.  ib. 


32.  A  conveyance  of  lands  to  husband  and 
wife,  made  after  their  intermarriage,  does  not, 
strictly  speaking,  create  them  joint  tenants,  but 
creates  a  peculiar  estate,  of  which  they  are 
seized  not  per  my  et  per  tout,  (as  joint  tenants 
would  be,)  but  solely  and  simply  per  tomt.  Den 
V.  Hardtnkergk^  5  llalst.  42. 

33.  The  Kentucky  statute,  abolishing  the  jus 
aecreseendi,  does  not  apply  to  the  estate  of  hus- 
band and  wife.     Ross  v.  Garrison,  1  Dana,  35. 

34.  A  title  to  property  derived  from  a  woman 
not  married  is  valid,  notwithstanding  she  be 
living  with  a  man  as  if  married.  Goodwin  v. 
Morgan,  1  Stew.  278. 

35.  If  husband  and  wife,  indicted  for  larceny, 
plead  separately,  the  husband's  acquittal  does 
not  prove  the  wife  innocent.  Pennsylvmnia  v. 
Lovd,  Addis.  18. 

36.  If  a  feme  sole  be  entitled  to  slaves  in  re- 
mainder or  reversion,  and  marry  before  the  de- 
termination of  the  particular  estate,  the  right 
will  go  to  the  survivor,  whether  husband  or 
wife.     Banks  v.  Marksberry,  3  Litt.  275. 

37.  Where  land  is  conveyed  to  a  man  and  his 
wife,  they  are  both  seized  of  the  entirety,  and  do 
not  take  as  joint  tenants,  or  tenants  in  common. 
Neither  of  them  can  dispose  of  any  part,  without 
the  assent  of  the  other ;  and  the  whole  goes  to 
the  survivor,  on  the  death  of  either.  The  New 
York  sUtute  (1  N.  R.  L.  52)  does  not  apply  to 
such  a  case.     Jackson  v.  StevenSj  16  Johns.  110. 

(  b.)    When  considered  as  Feme  Sole. 

38.  A  feme  covert  may  be  imprisoned  on  a 
ea.  sa.,  with  or  without  her  husband ;  but  not 
on  mesne  process.  MKinstry  v.  Davis,  3  Cow. 
339. 

39.  If  a  wife  commit  an  indictable  offence, 
without  the  presence  or  coercion  of  her  husband, 
she  alone  is  responsible  for  the  offence.  Jones 
V.  State,  2  Blackf.  484. 

40.  A  feme  covert  is  not  indictable  for  offences 
committed  by  the  command  of,  or  in  company 
with,  her  husband,  unless  the  crime  is  malum  in 
se,  or  where  the  wife  may  be  presumed  the 
principal  agent.  Commonwealth  v.  Jfeal,  10  Mass. 
152.  Martin  v.  Commonwealth,  1  Mass.  347. 
Commonwealth  v.  TVtmmsr,  1  Mass.  476. 

41 .  A  feme  covert  is  liable  for  any  misdemean- 
or which  she  can  commit  without  the  presence 
of  her  husband,  or  his  coercion.  Stale  v.  CoUins, 
I  M'Cord,  355. 

42.  Where  no  accounts  have  been^  heard  from 
a  husband,  who  deserted  his  wife  a  long  time 
before,  she  may  be  looked  upon  as  a  feme  sole, 
and  may  hold  property  by  deed.  Cusaek  v. 
WhUe,2Rep.  Con.  Ct.  279. 

43.  A  feme  covert,  whose  husband,  a  mariner, 
has  been  absent  two  years,  leaving  her  no  sup- 
port but  her  labor,  may  be  treated  as  a.  feme  sole. 
Valentine  v.  Ford,  2  Browne,  193. 

44.  No  temporary  absence  of  the  husband  sub- 
jects his  wife  to  be  sued  as  a  feme  sole.     Rob 
inson  v.  Reynolds,  1  Aik.  174. 

45.  An  absence  from  South  Carolina  for  seven 
years,  without  being  heard  of,  raises  the  legal 
presumption  of  the  death  of  the  husband,  and 
allows  Uie  wife  to  contract  as  a  feme  soU.  Boyes 
V.  Owens,  1  Hill,  S.  C.  8. 

46.  Where  a  married  man  sailed  from  New 
York  to  South  America,  and  neither  he  nor  his 
vessel  had  ever  been  heard  of  since,  it  was  held 
sufficient  evidence  of  his  death,  on  a  plea  of  cov- 
erture, in  an  action  against  his  wife,  as  a  feme 
sole,  12  years  after  the  departure  of  her  hus- 
band.   King  V.  Paddoek,  18  Johns.  141. 
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47.  Where  the  wife  of  an  alien  had  been  de- 
Herted,  in  a  foreign  country,  by  her  husband, 
and  had  been  domiciled  in  this  commonwealth  for 
live  years,  and  maintained  herself  without  any 
provision  from  her  husband,  it  was  held,  that  she 
was  competent  to  take  a  legacy,  and  sue,  and  be 
sued,  as  a  femesole^  and  discharge  any  judgment 
she  might  recover.  Gregory  v.  Paul^  15  Mass. 
31.  So,  if  the  husband  had  been  a  native  citi- 
zen, and  had  deserted  his  wife,  and  become  a 
subject  of  a  foreign  state,  ib,  15  Mass.  31,  35. 

48.  If  a  husband  leave  the  state,  without  the 
intention  of  returning,  the  wife  is  competent  to 
contract,  to  sue,  and  to  be  sued,  as  if  she  were  a 
feme  sole.     Beane  v.  Morgan^  4  M'Cord,  148. 

49.  The  wife  of  a  person  who  has  been  absent 
six  or  seven  years  in  the  East  Indies  cannot  be 
considered  a  feme  sole,  although  she  has  carried 
on  business  as  such.     Commonioealth  v.  CuUins^ 

1  Mass.  116. 

50.  A  feme  covert^  a  trader,  under  the  act  of 
Pennsylvania,  22d  Feb.  1718,  may  be  sued  alone 
for  simple  and  specialty  debts,  contracted  in  her 
business,  or  for  the  maintenance  of  herself  and 
children.     Burke  v.  mnkle,  2  S.  &  R.  189. 

51.  A  wife  who  has  separated  from  her  hus- 
band, and  supports  herself  by  her  manual  labor, 
but  does  not  trade,  cannot  be  regarded  as  a  sole 
trader.     Robards  v.  Uutson,  3  M  Cord,  475. 

52.  A  husband  and  wife  having  separated,  and 
the  wife,  by  manual  labor,  having  acquired  per- 
sonal property,  the  husband  and  wife  should  not 
join  in  an  action  for  a  trespass  on  such  prop- 
erty, t^. 

53.  If  the  husband  desert  his  wife,  and  cease 
to  perform  his  duties,  his  wife's  acquisitions  du- 
ring such  time  are  her  separate  property,  and  she 
may  dispose  of  them  by  will,  or  otherwise. 
atarreU  v.  Wynn,  17  8.  A  R.  130. 

54.  The  existence  of  feme  sole  traders  is  re- 
cognized in  South  Carolina.  Jfewhiggin  v.  PU' 
Urns,  2  Bay,  162.  Keeping  a  shop  apart  from 
her  husband,  for  10  or  12  years,  constitutes  a 
woman  a  feme  sole  dealer.  SurteU  v.  BrailS' 
fordy  2  Bay,  333. 

55.  The  practice  of  making  feme  coverts  sole 
traders,  in  South  Carolina,  is  derived  from  the 
custom  of  London,  and  applies  only  to  such  ns 
are  engaged  in  trade  and  commerce.  M* Daniel 
V.  Cornwall,  1  Hill,  S.  C.  428. 

56.  A  bond  of  a  feme  covert  is  void,  although 
she  live  separate  from  her  husband.  Freer  v. 
Walker,  1  Bailey,  184. 

57.  A  husband  of  a  sole  dealer  may  act  as  her 
agent,  so  as  to  subject  her  to  a  penalty  for  viola- 
tion of  a  city  ordinance.     City  Council  v.  Roven, 

2  M'Cord,  465. 

58.  It  is  not  a  fraud  on  the  husband's  marital 
rights,  that  his  wife  conveyed  away  her  propertv 
before  marriage.  Logan  v.  Simmons^  1  Dev.  ql 
Bat.  13. 

59.  A  feme  covert  cannot  bind  herself,  person- 
ally, by  covenant  or  contract,  during  coverture. 
Jackson  V.  Vanderheyden,  17  Johns.  167.  Thus 
a  deed,  executed  by  husband  and  wife,  with  cov- 
enant of  warranty,  does  not  estop  the  wife,  in  an 
action  of  ejectment  against  her,  after  the  death 
of  her  husband,  from  setting  up  a  subsequently 
acquired  interest  in  the  same  lands,  ib. 

60.  A  feme  covert  is  not  liable  on  a  note  eze- 
ented  by  herself,  even  though  her  husband  has 
been  absent  in  another  state  for  many  years. 
Chouteau  v.  Merry,  3  Mis.  254. 

61.  No  action  can  be  maintained  against  a 
wife,  or  against  her  administrator,  for  necessa- 
ries, either  upon  an  implied  or  express  promise, 
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although  at  the  time  of  such  supply  the  hus 
band  was  non  compos,  residing  separately  from 
her  in  the  almshouse,  and  although  she  was  en 
titled  to  certain  real  estate  in  her  own  right,  and 
the  husband  had,  before  the  necessaries  were 
supplied,  conveyed  all  his  interest  in  such  real 
estate  to  a  third  person.  Shato  v.  Thompson^  16 
Pick.  198. 

62.  By  an  indenture  between  husband  and 
wife  of  the  first,  the  defendants  of  the  second, 
and  the  plaintiff  of  the  third  part,  reciting  that 
the  husband  and  wife  have  conveyed  her  real 
estate  to  S.,  one  of  the  defendants,  and  that,  as 
a  consideration  to  the  husband  for  the  convey.- 
ance  of  his  interest,  S.  has  given  himr  a  prom- 
issory note,  it  is  agreed  that  the  amount  of  this 
note  shall  first  be  raised  out  of  the  estate,  to  in- 
demnify S.;  and  the  defendants  covenant  with 
the  plaintiff  that  S.  shall  hold  the  proceeds  of 
the  residue  and  the  securities  for  the  same,  and 
shall  collect  and  pay  over  the  income  thereof 
for  the  separate  use  of  the  wife,  without  the 
control  of  the  husband,  and  shall  pay  and  de- 
liver over  such  proceeds  and  securities  to  her  or 
to  such  person  as  she  shall  appoint  by  her  wri- 
ting, attested  by  two  witnesses.  8.  sold  the  es- 
tate, and  the  wife  made  a  demand  upon  him,  in 
the  form  prescribed,  to  deliver  to  her,  for  her 
separate  use,  the  moneys  and  securities  in  his 
hands;  and,  upon  his  refusal,  the  plaintiff 
brought  an  action  against  the  defendants  for  the 
breach  of  their  covenant.  It  was  held,  that  the 
wife  had  a  general  power  of  appointment,  and 
that  the  property,  if  recovered  by  the  plaintiff, 
would  be  held  by  him  subject  to  her  direction 
and  appointment,  without  the  control  of  her 
husband.     Richardson  v.  Learned,  10  Pick.  261. 

63.  If  a  feme  sole  intermarry  pending  an  ac- 
tion by  or  ao^inst  her,  she  may  be  taken  on  ex- 
ecution, not  It  ithstanding  her  coverture.  Haines 
V.  Corliss,  4  Mass.  659.  Commonwealth  v.  Phil- 
lipsburg,  10  Mass.  78. 

64.  A  feme  covert,  who  aids  and  abets,  or  pro- 
cures another  to  commit  a  trespass,  is  liable 
therefor.     Sikes  v.  Johnson,  16  Mass.  389. 

65.  A  release  from  several  coparceners  to 
another  coparcener  and  her  husband,  passes 
nothing  to  the  husband.  Rogers  v.  Turley,  4 
Bibb,  355. 

66.  The  intermarriage  of  an  administratrix 
with  an  obligor  in  a  bond  payable  to  her  as  ad- 
ministratrix, does  not  extinguish  the  debt,  and 
only  suspends  the  right  of  action  during  cov- 
erture, or  until  the  appointment  of  an  adminis- 
trator in  her  place.  King  v.  Green,  2  Stew. 
133. 

(  c.)    How  far  bound  by  joint  Deed  and  Act. 

67.  A  feme  covert  may  by  statute  join  with  her 
husband  in  the  execution  of  a  conveyance  of 
real  estate ;  but  she  cannot  be  bound  by  any  of 
the  covenants  contained  in  the  conveyance. 
Aldridge  v.  Burlison,  3  Blackf.  201. 

68.  A  wife  may  convev  her  land  by  deed  exe* 
cuted  jointly  with  her  husband,  and  acknowl- 
edged and  recorded ;  but  she  will  not  be  bound 
by  the  covenants  in  the  deed,  further  than  they 
may  operate  by  way  of  estoppel.  Fowler  v. 
Shearer,  7  Mass.  14.     Colcori  v.  5toan,  ib.  291. 

69.  In  New  Jersey,  a  feme  tovert  cannot  bind 
herself  or  her  heirs  by  covenant  of  warranty. 
Den  V.  Crawfordy  3  Halst.  90. 

70.  Vide  Covbhant,  381. 

71.  Where  a  married  woman  joined  with  her 
husband  in  the  conveyance  of  land,  of  which 
they  were  seized  in  her  right,  and  also  joined  in 
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a  coTenant  of  wamntj ;  it  was  held,  that  she 
was  not  bound  by  the  corenant  of  warranty,  and 
that  a  declaration  against  both  hnsband  and 
jrife  was  insufficient.  WadUigk  t.  GUnes^  6  N. 
Hamp.  17. 

72.  All  proceedings  against  the  wife,  upon  a 
bond  given  by  a  man  and  his  wife,  are  Toid  ah 
initio t  unless  she  be  specially  stated  to  be  9^  feme 
9oU  trader;  but,  if  irregular,  they  are  valid 
against  the  husband.  Wulaee  ▼.  R^pou^  2  Bay, 
112. 

73.  A  feme  covert  made  a  conveyance,  with 
her  husband,  of  lands  she  claimed  in  her  own 
right.  Only  the  life  estate  of  the  husband 
passed  thereby,  and  she  was  not  barred  from 
suing  for  her  lands  until  five  years  after  his 
death.     Broum  v.  Spand^  2  Rep.  Con.  Ct.  12. 

74.  A  feme  covert  may,  by  deed  of  release, 
executed  by  herself  and  husband,  and  acknowl- 
edged as  deeds  of  conveyance  are  required  to  be 
acknowledged,  release  all  her  interest  in  a  cov- 
enant of  general  warranty.  Wail  v.  J^eUoHj  3 
Litt.  396. 

75.  The  wife  joined  her  husband  in  a  deed  of 
her  real  estate  to  trustees  for  the  payment  of 
his  debts,  then  in  trust  for  her  separate  use, 
without  acknowledging  the  deed  separately ; 
afterwards,  living  apart  from  her  husband,  she 
made  a  will  of  the  same  estate ;  it  was  held,  that 
the  will  was  void.  West  v.  Weet,  10  S.  6l  R. 
445. 

76.  Where  a  husband  is  seixed  of  land  in 
rij^ht  of  his  wife,  and  they  convey  the  land  to  a 
third  person  by  deed  duly  executed  and  ac- 
knowledged, and  such  third  person  reconveys 
to  the  husband,  the  husband  acquires  a  title  in 
his  own  right.  Jackeon  v.  Stevens^  16  Johns. 
110. 

77.  A  lease  fer  life,  executed  bv  husband  and 
wife,  of  the  wife's  estate,  not  acknowledged  by 
the  wife  as  the  statute  requires,  is  not  available 
against  the  wife  after  the  death  of  the  husband. 
Worthington  v.  Ymmg,  6  Ham.  313. 

78.  A  deed,  made  by  husband  and  wife,  but 
void  for  want  of  proper  acknowledgment  as 
to  her,  will  not  be  made  effectual,  after  the  death 
of  the  husband,  unless  by  what  would  constitute 
a  valid  delivery,  or  amount  to  a  new  grant  by 
her.    MiUer  v.  Shacklefordj  3  Dana,  289. 

79.  A  mortgage  executed  by  husband  and 
wife,  who  have  issue,  upon  lands  belonging  to 
the  wife,  but  without  any  acknowledgment  by 
either  party,  binds  the  wife  only  during  the 
life  of  the  husband.  James  v.  Luon.  3  Teates. 
471.  ^ 

80.  Where  the  certificate  of  a  magistrate,  in 
Pennsylvania,  who  took  the  privy  examination 
of  e.feme  covert,  omitted  to  state  that  she  was  of 
the  age  of  21  years,  it  was  held,  that  the  pre- 
sumption must  be  that  she  was  of  fUU  age,  un- 
til the  contrary  was  shown.  Battin  v.  Biffeloto, 
Pet.  C.  C.  452.  Held,  also,  that  the  omission  to 
state,  in  her  acknowledgments,  that  they  execu- 
ted the  deed  *•  voluntarily  "  was  supplied  by  tlie 
expression,  that  **  she  freely  executed  the  deed, 
without  the  threats,  d&c.,  of  her  husband.*'  ib. 

81 .  If  the  husband  execute  a  lease  of  his  wife's 
land,  and  afterwards  the  husband  and  wife  exe- 
cute a  lease  of  the  same  land  to  another  person, 
which  is  acknowledged  by  the  wife  according  to 
the  statute,  she  is  therebv  precluded  from  affirm- 
ing the  first  lease,  and  the  lessee  under  the 
second  lease  cannot  be  prejudiced  by  her  acts. 
Campbell  v.  Halloway,  7  Johns.  81 . 

82.  A  wife  may  be  presumed  to  act  under  the 
mfluanca  of  her  husband.    A  husband  is  never 


to  be  presumed  to  act  under  the  influence  of 
wife.     Ctly  CoweeU  v.  Rovei^  2  M'Cord,  465. 

(  d. )    Conveyance  of  her  Estate, 

83.  By  the  customary  and  ancient  law  of 
Rhode  Island,  a  feme  covert  may  pass  her  estate 
by  a  deed  in  which  her  husband  is  joined,  which 
is  duly  executed  and  acknowledged.  Mamches' 
ter  V.  Hough,  5  Mason,  67. 

84.  In  Massachusetts,  tifeme  covert  may  con- 
vey her  estate  by  deed,  joining  with  her  husband, 
as  fully  as  the  same  could  be  conveyed  in  Eng- 
land by  a  fine  or  recovery.  Durant  v.  Ritchie,  4 
Mason,  45. 

85.  By  the  statutes  of  Virginia  and  Kentucky, 
where  any  deed  has  been  acknowledged  by  a 
feme  covert,  and  no  record  made  of  her  privy 
examination,  such  deed  is  not  binding  upon  her 
and  her  heirs.     Elliott  v.  Peirsol,  1  Pet.  328. 

86.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery  have 
never  been  common ;  and  the /ems  coverfs  power 
to  convey  land  by  deed  is  given  by  statute,  and 
must  be  executed  with  ^1  the  forms  of  the 
statute,  ib. 

87.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  land  owned  by  her  in  fee,  does  not 
pass  such  interest  by  reason  of  its  execution 
and  delivery.     Hepburn  v.  Dubois,  12  Pet.  345. 

88.  Huslnnd  and  wife  joined  in  a  conveyance 
of  the  wife*s  lands  to  trustees  for  certain  uses. 
They  afterwards  acknowledged  the  deed  before 
a  justice  of  the  common  pleas  court,  who  in- 
dorsed upon  the  deed,  that  the  wife  was  exam- 
ined apart  from  her  husband,  and  declared  that 
she  had  voluntarily  executed  it.  Held,  that  this 
was  a  good  conveyance  according  to  the  usage 
in  Pennsylvania.  Davey  v.  Turner,  1  Dall.  11. 
Vide  Uoyd  v.  Taylor,  1  Dall.  17. 

89.  The  privy  examination  of  a  feme  covert,  a 
party  to  a  conveyance,  by  the  clerk  out  of  court, 
is  sufficient  to  pass  her  title.  Pendergast  v. 
Choathmey,  2  A.  K.  Marsh.  67. 

90.  Though  a  wife's  deed  is  void  for  defec- 
tive  acknowledgment,   parol  evidence  may  be 

Siven  that  she  ratified  it  after  her  husband's 
eath.    Jourdan  v.  Jourdan,  9  S.  A;  R.  268. 

91.  It  seems  that  where  the  wife  is  not  a 
party  to  a  lease  of  her  land,  it  is  void  as  to  her ; 
and  an  acceptance  of  rent,  or  any  other  act  of  the 
wife,  after  the  death  of  her  husband,  will  not 
confirm  it.     Campbell  v.  HuUtnoay,  7  Johns.  81. 

92.  A  warranty  in  a  deed  of  bargain  and  sale, 
executed  by  the  wife  together  with  her  husband, 
and  acknowledged  after  she  was  privately  exam- 
ined according  to  the  act  of  the  assembly,  will 
not  bind  the  wife  and  her  heirs.  Jfieholsom  v. 
Hemsley,  3  Har.  &  M'Hen.  409. 

93.  A  feme  covert  cannot  bind  herself,  by  an 
executory  contract,  to  convey  her  own  lands, 
even  though  her  husband  join  with  her  in  the 
obligation.  Ex  parte  Ihomes,  3  Greenl.  50.  Nor 
can  her  administrator  be  empowered,  under 
sUtute  of  Maine  of  1821,  c.  52,  §13,  to  caxrv 
such  contract  into  effect  by  executing  a  deed.  ib. 

94.  If  husband  and  wife  join  in  a  deed,  and 
use  language  calculated  to  pass  all  their  interest, 
it  is  immaterial  that  they  do  not  use  the  same 
identical  words  in  the  instrument,  if  their  lesal 
effect  is  the  same.  Crordon  v.  Haytoood,  2  rC. 
Hamp.  402. 

95.  If  a  husband  make  a  deed  of  land  held  in 
right  of  his  wife,  and  she,  in  the  close  of  the 
deed,  merely  relinquish  all  her  right  in  the  land, 
and  execute  the  deed  with  him,  it  will  not 
theesUte.    lAthgowY.Kavenagh^  9  !A»m,  161. 
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96.  A  deed  jointly  executed  by  a  married 
woman,  who  is  a  native  citizen,  and  her  husband, 
who  is  an  alien,  is  valid  and  effectual  to  pass  the 
land  of  which  she  was  seised  in  fee.  WkUing  v. 
Stevens^  4  Conn.  44. 

97.  Husband  and  wife  were  seised  of  land  by 
a  conveyance  to  them  jointly.  They  executed  a 
deed  in  fee,  which  was  not  acknowledged  by  the 
wife  pursuant  to  the  statute.  After  the  husband's 
death,  the  wife  went  before  a  proper  officer,  and, 
with  the  intention  to  give  effect  to  the  deed,  duly 
acknowledged  it.  Held,  that  it  passed  her  estate 
from  the  time  of  the  acknowledgment.  Doe  v. 
Howland,  8  Cow.  277. 

98.  Husband  and  wife,  holding  lands  by  a  con- 
veyance to  them  jointly,  are  seized  per  taut^  but 
not  per  mi;  and  must  both  join  in  a  conveyance. 
The  deed  of  either  without  the  other  is  void. 
ib. 

99.  Where  the  real  estate  of  a  wife  is  sold,  in 
Maryland,  under  the  act  to  direct  descents,  the 
change  of  her  estate  from  real  to  personal  is 
comiHete  when  the  sale  is  ratified  by  the  court, 
and  the  purchaser  has  complied  with  its  terms 
by  paying  the  money,  if  the  sale  is  for  cash,  or  by 
giving  bonds  to  the  representatives,  if  the  sale  is 
on  credit.  Suue  v.  Krebt,  6  Har.  A  J.  31.  The 
bond  passed  to  the  wife,  by  the  purchaser,  is  a 
chose  in  action,  as  also  the  money  in  the  hands 
of  the  commissioners,  if  withheld  from  her,  both 
liable  to  be  sued  for  and  recovered  by  the  husband 
alone,  ib.  The  money  in  the  hands  of  the  com- 
missioners may  be  attached  by  the  husband's 
creditors,  ib. 

100.  A  deed  by  a  feme  covert  will  not  pass 
her  estate,  in  Maryland,  unless  her  acknowledg- 
ment is  made  according  to  the  form  prescribed 
by  the  act  of  1715,  c.  47.  Lewis  v.  ffaters, 
3  Har.  &  M  Hen.  430. 

101.  The  husband  and  wife  cannot  convey  an 
estate  granted  to  the  wife  and  her  heirs  during 
her  coverture.     Hedelston  v.  Fieid,  3  Mis.  94. 

102.  Under  the  Ohio  statute  of  10th  Febru- 
ary, 1810,  a  married  woman  can  make  a  will 
devising  real  estate  held  in  her  own  right.  Allen 
V.  Little,  5  Ham.  65. 

103.  The  deed  of  a  husband,  of  land  belonging 
to  the  wife  in  her  own  riffht,  passes  his  interest 
therein,  but  does  not  work  a  discontinuance  of 
her  estate,  nor  bar  her  right  to  enter  upon  the 
land  after  his  death.  MtUer  v.  Shackelford,  3 
Dana,  289.- 

104.  By  the  laws  of  Maryland,  a  woman  can« 
not  execute  a  deed  of  real  property,  or  dispose 
of  the  same,  without  the  consent  of  her  husband, 
until  her  husband  has  been  absent  seven  years, 
and  unheard  from  in  the  mean  time.  Rhea  v. 
Rhenner,  1  Pet.  109. 

105.  A  conveyance  made  by  a  feme  covert 
may  be  disaffirmed  at  any  time  before  the  statute 
of  limitations  in  ejectment  takes  effect,  unless 
some  act  of  confirmation  take  place  afler  the 
disability  is  removed.  Drake  v.  Ramsay,  5  Ham. 
251. 

106.  By  an  indenture  between  husband  and 
wife  after  their  marriage,  the  former  agreed  to 
grive  the  wife  authority  to  use,  and  dispose  of  by 
will,  personal  property  acquired  after  the  mar- 
riage,  and  the  rents  and  profits  of  real  estate  so 
acquired ;  referring  in  said  indenture  to  an  ante- 
nuptial agreement,  whereby  the  husband  had 
Agreed  that  his  wife  micrht  dispose  of  a  certain 
Amount  of  money  by  will,  and  averring  the  in- 
tention of  then  including  personal  propertv  ac- 
qaired  by  the  wife  afler  marriage.  It  was  held, 
that  a  wiU  by  the  wife  containing  a  devise  of  all 


her  estate,  real  and  personal,  should  not  be  ad- 
mitted to  probate.  Osgood  v.  Breed,  12  Mass. 
525. 

107.  Where  a  wife  receives  a  separate  estate 
by  deed  after  marriage,  she  is  not  authorized  to 
devise  such  estate  unless  the  instrument  eives 
her  power  expressly.  Thomas  v.  FoltoeU,  2 
Whart.ll. 

108.  A  married  woman,  with  the  assent  of  her 
husband,  may  make  a  will,  by  way  of  appoint- 
ment, of  the  personal  property  at  her  disposal, 
which  may  be  admitted  to  probate.  Jfevihury' 
port  Bank  v.  Stone,  13  Pick.  420.  Osgood  v. 
Breed,  12  Mass.  526.  But  a  wife  cannot,  even 
with  the  assent  of  her  husband,  make  a  devise 
of  lands  holden  by  her,  so  as  to  make  the  will 
effectual  against  her  heir.  Osgood  v.  Breed,  12 
Mass.  525. 

109.  A  married  woman  cannot  make  a  will  of 
lands,  neither  with  nor  without  the  assent  of  her 
husband.     Marston  v.  Jforton,  5  N.  Hamp.  205. 

110.  A  feme  covert  cannot  devise  estate  to  her 
husband.    Adams  v.  Kellogg,  Kirby,  195. 

111.  The  circumstance  of  surviving  her  hus- 
band does  not  render  valid  the  will  of  a  married 
woman,  unless  she  republishes  it  after  his  death. 
Osgood  V.  Breed,  12  Mass.  525. 

112.  A  deed  of  land  held  in  right  of  the  wife 
is  ineffectual  to  pass  the  fee-simple  estate,  where 
the  wife,  though  she*  sign  and  seal  the  deed,  yet 
does  not  join  her  husband  as  a jpartv  to  the  con- 
veyance.   Faytie  v.  Parker,  1  Fair£  178. 


II.    Husband. 
( a.)    Generally, 

113.  The  husband  has  no  right  to  take  the 
share  of  his  wife  and  of  other  children  in  the 
estate  of  the  testator,  on  paying,  or  secorin^  to 
be  paid,  into  the  orphans'  Qourt  their  appraised 
value.  Stoolfoos  v.  Jenkins,  8  S.  &  R.  167. 
With  respect  to  the  shares  of  the  children  for 
which  he  has  paid,  the  title  is  in  him ;  and  the 
records  of  the  orphans'  court  are  evidence  of 
that  fact  in  an  action  of  ejectment  brought 
against  him.  ib.  JfCtdlovgh  v.  Wallace,  8  S.  &- 
R.  181.  The  husband,  in  such  case,  has  no 
greater  interest  than  in  any  other  part  of  her 
real  estate.  But  if  he  has  had  possession  of  the 
whole,  he  may,  after  the  death  of  his  wife, 
recover  of  one  who  has  entered  without  a  better 
title,   ib. 

114.  Where  a  husband  conveys  his  wife's 
land,  an  estate  for  his  life  passes,  and  the  grantee 
may  maintain  ejectment.  JifClain  v.  wregg,  2 
A.  K.  Marsh.  454. 

115.  If  the  husband  give  a  receipt  for  the  dis- 
tributive share  of  his  wife,  out  or  her  father's 
estate,  as  received  for  his  son,  a  minor,  he  is  not 
concluded  by  the  receipt,  which  does  not  operate 
as  a  transfer  of  the  property,  and  the  son  cannot 
maintain  an  action  against  his  father  in  his  life- 
time, or  against  his  executor  afler  his  death. 
Whitaker  v.  Whitaker,  6  Johns.  112. 

1 16.  Case  lies  by  a  husband  against  the  father 
of  his  wife  for  enticing  her  away,  per  quod,  Ac. ; 
but  malice  or  improper  motives  snould  be  more 
clearly  shown  than  would  be  necessary  in  the 
case  of  a  stranger,  and  the  presumption  is  in 
favor  of  the  defendant.  Huteheson  v.  Peck,  5 
Johns.  196. 

117.  Since  the  sUtute  in  New  York,  allowing 
the  wife  and  her  heirs  to  enter  into  lands  belong* 
ing  to  her,  aliened  by  the  husband,  after  the 
decease  of  the  husband,  it  seems  that  a  feoffinent. 
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by  the  husband,  of  the  wife's  estate,  does  not 
work  a  forfeiture  of  his  life  estate.  Jackson  ▼. 
Mancivs,  2  Wend.  357. 

118.  A  husband  cannot  conyej  land  by  deed 
directly  to  his  wife.  Martin  ▼.  Martin^  1  Green]. 
394. 

119.  The  wife  beins  seised  in  fee  of  certain 
premises,  and  having  issue  born  alive,  the  hus- 
band became  tenant  by  the  curtesy  initiale.  Seher- 
merhom  v.  MiUer,  2  Cow.  439.  The  husband's 
interest  in  the  premises  having  been  sold  on 
execution,  the  purchaser  succeeds  to  his  rights, 
and  acquires  an  estate  in  the  premises  for  the 
life  of  the  husband,   ib. 

120.  A  husband  need  not  have  actual  seizin  to 
entitle  him  to  a  tenancy  by  curtesy  in  the  waste 
lands  of  his  wife.     Davis  v.  Mason,  1  Pet.  503. 

121.  Four  things  are  necessary  to  constitute  a 
tenancy  by  the  curtesy;  marriaire,  seizin  of  the 
wife,  issue,  and  death  of  the  wife  ;  but  it  is  not 
necessary  that  seizin  and  issue  should  concur 
toother  at  one  time ;  therefore,  if  the  wife  be 
seized  of  lands  during  the  coverture,  and  then 
be  disseized,  and  then  have  issue,  the  husband 
will  be  tenant  by  the  curtesy  of  these  lands  on  his 
wife's  death,  and  may  enter  as  such.  So  if  the 
wife  become  seized  after  issue,  though  the  issue 
die  before  her  seizin.  Jackson  v.  Johnson,  5 
Cow.  74. 

122.  The  right  of  the  husband  in  the  lands  of 
the  wife,  vested  in  him  by  the  marriage,  cannot 
be  divested  by  the  act  of  the  wife  alone.  Den  v. 
i^imby,  2  Penn.  985. 

123.  On  an  agreement  to  live  separate,  the 
husband  crranted  his  wife  an  annuity  for  life, 
and  g^ve  his  bond.  A  divorce  a  vinctdo,  and  a 
subsequent  marriage  of  the  wife,  does  not  ex- 
empt him  from  a  suit  on  the  bond  for  the  annuity. 
Baker  v.  Cooper,  7  S.  dt  R.  500. 

124.  Husband  and  wife,  having  agreed  to 
separate,  mutually  covenanted,  that  he  would 
secure  a  separate  maintenance  to  her  through 
the  intervention  of  trustees,  and  that  she  should 
be  no  further  chargeable  to  him ;  that  he  would 
furnish  money  and  testimony  for  the  purpose  of 
procuring  a  divorce,  for  which  there  was  ground, 
and  that  she  would  pursue  the  proper  means  to 
procure  one,  all  which  should  be  under  his  di- 
rection. It  was  held,  that  this  agreement  was 
void,  its  tendency  being  to  impose  upon  the 
court,  and  to  interfere  with  the  regular  adminis- 
tration of  justice.  Goodwin  v.  Goodwin,  4  Day, 
343.^ 

125.  On  the  separation  of  a  husband  and  wife, 
the  husband  bound  himself  by  deed  to  pay  to  a 
trustee  a  certain  sum  annually  for  four  years, 
for  bis  wife's  maintenance,  reserving  the  right  to 
deduct  from  the  amount  whatever  he  should  be 
obliged  to  pay  for  debts  which  she  might  subse- 
quently contract;  held,  that  the  contract  was 
obligatory  at  law  against  the  husband.  Reed  v. 
BeazUy,  1  Blackf.  97. 

126.  A  bond  given  by  the  husband  for  the 
separate  maintenance  of  the  wife  ceases  when 
the  wife  returns  to  her  husband ;  and  the  subse- 

3uent  abandonment  of  the  husband  by  the  wife 
oes  not  revive  the  bond.     Shelthar  v.  Gregory, 
8  Wend.  428. 

127.  Where  a  husband,  owing  to  his  intem- 
perate habits,  neglects  and  ill-treats  his  wife,  in 
consequence  of  which  she  leaves  him  and  seeks 
the  protection  of  her  father,  her  father  may  re- 
ceive and  protect  her  and  her  children,  and  so 
long  as  she  chooses  voluntarily  to  remain  with 
him,  he  is  not  liable  to  the  husband  in  an  action 
of  trespass.     Ralbe  v   Hanna,  5  Ham.  530. 


128.  A  husband  is  not  bound  to  support  his 
wife's  child  by  a  former  marriage.     Oay  v.  Bal 
lau,  4  Wend.  403 

129.  A  husband  has  only  a  naked  power  over 
a  bequest  to  his  wife,  and  he  is  not  compelled  to 
exercise  it  in  favor  of  creditors,  nor  can  it  be 
attached  for  his  debts.  Dennison  v.  JVl^A,  8 
Watts,  90. 

130.  A  husband  has  no  right,  by  the  marriage, 
to  commit  waste  on  his  wife's  land^  though  the 
coverture  is  a  suspension  ^f  any  remedy,  At 
common  law,  against  him.  Babb  v.  Perley,  1 
Greenl.  6.  And  if  a  judgment  creditor  of  the 
husband  extend  his  execution  on  the  land  of  the 
wife,  he  thereby  succeeds  to  the  husband's  legal 
right  to  the  rents  and  profits  of  the  land,  but  not 
to  his  legal  impunity  for  waste,  ib.  If  the  cred- 
itor, in  such  case,  injure  the  inheritance  of  the 
wife,  as  by  cutting  down  and  selling  the  trees, 
an  action. on  the  case  lies  against  him,  in  which 
the  husband  must  join.  ib. 

131.  The  husband  is  entitled  to  the  rents  and 
profits  of  the  wife's  lands.  Chancey  v.  Strong,  2 
Root,  369. 

(b.)    When  Wife  binds  Husband. 

132.  A  husband  is  liable  for  the  board  of  his 
wife,  previous  to  marriage,  unless  the  wife  wav 
herself  so  liable,  before  marriage.  Caldwell  ▼. 
Drake,  4  J.  J.  Marsh.  246. 

133.  A  husband  is  liable  for  the  debts  of  his 
wife  which  existed  before  the  marriage.  Howes 
V.  Bigelow,  13  Mass.  384.  Pitkin  v.  7%ompsonf 
13  Pick.  64,  67.  Haines  v.  Corliss,  4  Mass.  659. 
But  not  for  debts  or  liabilities  accruing  after  the 
dissolution  of  the  marriage  by  death.  Howes  ▼. 
Bigelow,  13  Mass.  384,  390. 

1 34.  The  husband,  aAer  the  death  of  his  wife, 
is  not  answerable  for  debts  incurred  by  her  dtcm 
sola,  and  not  recovered  against  him  during  her 
lifetime.     Randolph  v.  Simpson,  2  Halst.  346. 

135.  The  husband,  though  an  infant,  is  liable 
for  the  debts  of  his  wife  contracted  before  mar- 
riage.    Roach  V.  Qviek,  9  Wend.  238. 

136.  If,  during  the  pendency  of  an  action  by 
Kfeme  sole,  she  is  married,  an  execution  against 
her  cannot  be  levied  upon  the  body  or  goods  of 
her  husband.  Haines  v.  Corliss,  4  Mass.  659. 
But  if  the  party  recovering  judgment  against 
such  woman  shall  sue  a  set.  fa.,  or  bring  debt 
against  the  husband  and  wife,  he  can  recover 
against  both.  The  husband  cannot  inquire  into 
the  merits  of  the  judgment,  ib. 

137.  Where  a  husband  lives  with  his  wife,  and 
has  paid  bills  created  by  her,  his  estate  is  liable 
for  goods  suitable  to  his  condition  in  life,  bought 
by  her  without  his  order,  and  received  in  his 
house  a  few  hours  before  his  death,  and  partly 
used  before  that  time  and  at  his  funeral ;  al- 
though she  had  separate  property,  and  some- 
times paid  bills  with  it.  Sterling  v.  Poits,  2 
South.  773. 

138.  Where  a  .husband,  well  able  to  support 
bis  wife,  who  was  insane,  neglected  to  protect 
and  provide  for  her ;  and  she  wandered  into  an 
adjoining  town,  where  she  received  support,  the 
expenses  of  which  were  reimbursed  in  the  first 
instance  by  the  town  where  she  was  relieved,  and 
then  repaid  by  the  town  of  the  husband's  settle- 
ment and  abode  ;  it  was  held,  that  the  latter 
town  might  recover  against  the  husband  the 
expenses  thus  incurred.  Jilnm  v  P/tcmmsr,  4 
Oreenl.  258. 

139.  Where  a  husband,  absent  fiom  his  fiunilj, 
had  knowledge  that  his  wife  was  keepin|f  a 
boarding  house,  to  support  herself  and  children^ 
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and  did  not  retiirn  to  them,  or  make  anj  pro- 
vision for  them,  bat  suffered  her  to  continue  the 
business  and  rent  a  house  for  that  purpose,  with- 
out expressing  anj  dissent,  or  publishing  any 
prohibition  ;  and  she  conducted  in  a  reasonable 
and  prudent  manner  to  support  the  familj ;  it 
was  held,  that  he  was  liable  on  her  contract  to 
pay  the  rent  of  such  house.  Roteh  ▼.  Miles,  2 
Conn.  638. 

140.  Where  a  husband  professes  to  provide 
for  his  wife,  who  lives  apart  from  him,  it  is  in- 
cumbent upon  a  party  who  has  been  expressly 
forbidden  to  give  credit  to  her,  in  order  to  render 
the  husband  liable  for  supplies  subsequently 
furnished  by  him,  to  show  affirmatively  and 
clearly,  that  the  husband  did  not  supply  her  with 
necessaries  suitable  to  her  condition.  MoU  v. 
Comstoekf  8  Wend.  544.  And  where  the  wife 
sold  the  provisions  when  furnished  her  in  large 
quantities,  the  husband  is  justified  in  sending 
her  meals  to  her,  if  the  supply  be  abundant  and 
of  good  quality,  ib. 

141.  Where  a  wife  is  lefl  without  maintenance 
by  her  husband,  and  has  traded  as  a  feme  Mole, 
and  obtained  credit  as  such,  she  ought  to  be  lia- 
ble for  her  debts.  The  same  rule  obtains,  if  the 
husband  is  banished,  or  has  voluntarily  aban- 
doned her.     Rhea  v.  Rkenner,  1  Pet.  106. 

142.  The  husband  is  liable  for  necessaries  fur- 
nished to  his  wife,  suitable  to  her  condition, 
though  she  be  living  apart  by  agreement,  if  she 
have  offered  to  return,  and  he  refuses  to  receive 
her,  and  has  furnished  no  support  to  her.  Cim- 
ningham  v.  Irwin,  7  S.  &.  R.  247.  He  is  not  ex- 
cused though  she  has  filed  a  libel  against  him  for 
divorce,  ih.  The  husband  is  bound  in  such  a 
case  to  support  his  wife  entirely,  or  pay  those 
who  do.  ih. 

143.  If  a  wife  leave  her  husband,  though  vol- 
untarily, and  without  sufficient  cause,  and  after- 
wards offers  to  return  to  him,  his  liability  for 
necessaries  furnished  to  her  is  thereby  revived. 
JfGahay  v.  Williams,  12  Johns.  293.  And  if 
application  is  made  to  the  husband  to  receive 
her  by  a  third  person  on  behalf  of  the  wife,  and 
he,  without  questioning  the  authority  of  the  per- 
son applying,  puts  his  refusal  upon  some  other 
ground,  it  will  be  tantamount  to  a  personal  ap- 
plication by  the  wife  herself,  ib. 

144.  Where  a  husband  tiirns  away  his.  wife 
for  the  cause  of  her  adultery,  he  is  not  liable  on 
her  contracts  made  with  persons  having  notice 
that  he  has  discarded  her.  Hunter  v.  Boucher,  3 
Pick.  280.  Whether  the  want  of  such  notice,  or 
a  divorce  refused  on  the  ground  of  like  cnm- 
inality  on  the  part  of  the  husband,  would  make 
any  difference  —  quare.  ib. 

145.  A  husband,  living  separate  from  his  wife 
and  child,  is  bound  to  provide  them  with  neces- 
saries suitable  to  their  condition  in  life,  and  his 
omission  to  do  so  furnishes  them  with  a  general 
credit  to  that  extent.  Kimball  v.  Keyes,  1 1  iVend . 
33.  But  he  has  a  right  to  supply  them  in  such 
reasonable  manner  as  he  may  think  proper,  as 
by  designating  persons  to  furnish  them ;  and  if 
an  individual  not  designated  furnish  the  neces- 
saries, and  it  is  shown  that  a  notice  was  pub- 
lished forbidding  credit,  and  that  the  newspaper 
in  which  such  notice  was  published  was  taken 
by  such  individual,  an  action  cannot  be  main- 
tained by  him.  ib. 

146.  if  husband  and  wife  part  by  consent,  and 
the  husband  secures  to  her  a  separate  mainten- 
ance, suitable  to  his  condition  in  life,  and  pays 
it  according  to  agreement,  he  is  not  liable  for 
articles  furnished  to  his  wife  not  even  for  neces- 


saries ;  and  the  general  reputation  of  the  sepa- 
ration will  be  sufficient.  Baker  v.  Barney,  8 
Johns.  72.     Fenner  v.  Lewis,  10  ib.  38. 

147.  Where  the  agreement,  on  the  part  of  the 
husband,  to  pay  a  certain  sum  to  his  wife,  or  a 
separate  maintenance,  is  not  reduced  to  writing, 
and  there  is  no  evidence  of  any  payment  having 
been  made  by  him  to  her,  he  will  be  liable  for 
goods  furnished  to  her  during  a  separation  by 
consent.     Baker  v.  Barney,  8  Johns.  72. 

148.  Where  a  husband  and  wife  separate,  with- 
out anv  provision  being  made  for  her  mainten- 
ance, the  husband  is  liable  for  necessaries  fur- 
nished her,  suitable  to  his  condition  in  life. 
Loektoood  v.  Thomas,  12  Johns.  248. 

149.  Where  a  wife  elopes  from  her  husband 
without  sufficient  cause,  and  he  is  reconciled  to 
her  afterwards,  his  assent  to  her  contracts  for 
necessaries,  thenceforward,  may  be  inferred  by 
the  jury.     Henderson  v.  Stringer,  2  Dana,  291. 

15().  If  a  wife  elopes  from  her  husband,  though 
not  with  an  adulterer,  the  husband  is  not  liable 
for  any  of  her  contracts,  though  the  person  who 
gave  her  credit  for  necessaries  had  no  notice  of 
the  elopement.  Jif  Cutehen  v.  M*  Gahay,  1 1  Johns. 
281.  But  if  she  offers  to  return,  and  the  hus- 
band refuses  to  receive  her,  his  liability  upon 
her  contract  for  necessaries  is  revived  from  that 
time,  notwithstanding  a  general  notice  not  to 
trust  her.  ib. 

151.  A  husband  is  liable  for  a  forfeiture  in- 
curred by  his  wife,  under  a  penal  statute.  Has- 
brouek  v.  Weaver,  10  Johns.  247. 

152.  Where  the  wife  purchased  goods  without 
the  knowledge  of  her  husband,  an4  gave  her 
note  for  them,  the  husband  was  not  held  liable. 
Moses  V.  Fogartie,  2  Hill,  S.  C.  335. 

153.  Where  ^feme  covert  has  a  separate  estate, 
vested  in  a  trustee,  and  credit  for  services  ren- 
dered to  the  estate  is  given  to  her,  the  husband  is 
not  liable.     Stammers  v.  Macomb,  2  Wend.  454. 

154.  A  wife  cannot  make  a  valid  lease  of  her 
husband's  lands.  Mulford  v.  Young,  6  Ham. 
294. 

155.  If  a  husband  give  his  wife  authority  to 

five  notes,  the  notes,  to  be  binding  on  the  hus- 
and,  must  purport  on  their  face  to  have  been 
given  bv  the  wife,  as  agent,  or  on  the  behalf  of 
the  husband.     Minard  v.  Mead,  7  Wend.  68. 

156.  Where  a  wife  acts  as  agent  for  her  hus- 
band, and  makes  deposits  in  a  bank,  any  loss 
occasioned  thereby  shall  fall  upon  the  husband 
rather  than  the  bank.  Dacy  v.  Chemical  Co.  2 
Hall,  550. 

157.  The  husband  is  bound  by  the  wife^s  re- 
ceipt, while  acting  as  his  agent.  Spencer  v. 
Tisue,  Addis.  316. 

158.  A  wife  may  sell  the  personal  property  cT 
her  husband  to  pay  his  debts,  by  his  consent. 
Shoemaker  v.  Kunkle,  5  Watts,  107. 

159.  A  wife  intrusted  by  her  husband  with 
the  ordinary  business  of  a  tavern  cannot  bind 
him  by  a  special  contract  to  find  provender  and 
board  for  less  than  the  usual  rate.  Webster  v. 
MGinnis,  5  Binn.  235. 

(c.)    When  Wife*s  Property  becomes  Husband*s, 
and  when  liable  for  his  Debts. 

160.  An  assignment  by  a  husband,  under  an 
insolvent  law  of  Pennsylvania,  of  his  wife's 
choses  in  action,  defeats  the  right  of  survivor- 
ship in  case  he  dies  before  they  are  reduced  to 
possession.     Ricktoine  v.  Heim,  1  Pennsyl.  373. 

161.  Where  a  deed  of  slaves  was  made  by  a 
father  to  his  daughter,  to  take  effect  afler  his 
death,  and  the  faUier  died  after  the  daughter's 
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corerfare,  and  her  hvsband  died  after  the  father, 
wilhoat  reducinf^  the  slaves  to  his  possession  or 
attempting  to,  it  was  held,  that  tliey  passed  to 
his  wife's  heirs.     Bohn  ▼.  Headley^  7  Har.  &  J 
357. 

162.  An  assignment  bj  the  husband  of  the 
wife's  choses  in  action,  as  collateral  security, 
does  not  deprive  her  of  the  right  of  survivorship 
if  he  die  before  thej  are  redaced  to  possession. 
Hartman  v.  Dmodel^  \  Rawie,  279. 

163.  Where  a  wife,  before  marriage,  owned 
bank  stock,  and  her  husband,  after  the  marriage, 
received  the  dividends  until  the  bank  charter 
expired,  at  which  time  the  stockholders  were 
entitled  to  take  half  the  amount  of  their  shares 
in  shares  of  a  new  bank,  and  the  balance  in 
money ;  and  he  subscribed  the  authorized  amount 
in  the  name  of  his  wife,  and  refused  to  receive 
Ihe  balance  in  money,  saying  it  was  not  his,  but 
his  wife's,  and  such  balance  was  then  passed  to 
his  credit;  it  was  held,  that  he  had  not  re- 
duced the  shares  to  possession,  and  that  his 
wife,  after  his  decease,  should  recover  of  his 
executor  the  said  balance  and  the  dividends  re- 
ceived by  him,  and  a  sum  paid  to  him  on  account 
of  the  reduction  of  the  capital  stock,  with  inter- 
est thereon.     Stanwaod  v.  Stanwood,  17  Mass.  57. 

164.  To  entitle  a  hosbnnd  to  the  personal 
property  of  his  wife,  he  must  reduce  it  to  his 
possession  as  husband  during  coverture  ;  a  pos- 
session as  administrator,  in  right  of  his  wife,  is 
not  sufficient.    Mayfidd  v.  Clifton,  3  Stew.  375. 

165.  The  choses  in  action  of  a  deceased  wife 
▼est  in  the  trustee  of  her  surviving  husband, 
on  his  application  for  the  benefit  of  the  insolvent 
laws,  though  he  fails  to  obtain  his  final  release. 
Glasgow  V.  Sands,  3  Gill  Sc  Johns.  96. 

166.  If  the  husband  obtain  possession  of  his 
wife's  personal  property,  without  taking  out  let- 
ters of  administration,  he  may  retain  it  against 
his  wife's  next  of  kin.  Whitaker  v.  Wkitaker,  6 
Johns.  112. 

167.  Marriage  is  an  absolute  gift  to  the  hus- 
band of  all  the  wife's  chattels  in  possession  and  of 
her  choses  in  action,  if  he  reduce  them  into  pos- 
session. Legg  V.  Ltgg,  8  Mass.  99, 101.  Howes  v. 
BigeUno,  13  ib.  384.  Bat  if  the  choses  in  action 
are  not  redaced  into  possession  by  the  husband 
during  the  coverture,  they  remain  the  property 
of  the  wife,  on  the  dissolution  of  the  marriage. 
Legg  V.  Legg^  8  ib.  99.  Stanwood  v.  Stariwood, 
17  ib.  57. 

168.  A  husband  who  survives  his  wife  is  en- 
titled to  all  her  choses  in  action,  whether  re- 
duced  into  his  possession  in  his  lifetime  or  not. 
Wkitaker  Y.  Whitaker,  6  Johns.  112.  And  in 
case  of  his  death  they  go  to  his  personal  repre- 
sentatives, ib. 

169.  A  deed  of  gift  of  slaves  to  a  married  wo- 
man, "  to  her  own  special  use,  and  afterwards  to 
her  heir  or  heirs,"  with  a  clause  providing  that, 
^^  if  she  shall  die  without  heir  or  heirs,  or  with- 
out a  will  disposing  of  said  slaves  and  their  in- 
crease," they  shall  return  to  the  donor,  or  his 
heirs,  conveys  the  property  to  the  separate  use  of 
the  wife ;  so  that,  after  the  death  of  the  husband, 
she  is  entitled  to  hold  the  slaves  and  their  in- 
crease against  his  administrators.  Smith  v. 
Smith,  6  Munf  581. 

170.  The  rents  and  profits  of  a  wife's  real 
estate,  which  accrue  during  coverture,  belong  ab- 
solutely to  the  husband,  and  do  not  survive  to 
the  wife  at  his  death.  Clapp  v.  Stoughton,  10 
Pick.  463. 

171.  Where  the  wife  permits  her  husband  to 
receive  the  rents  of  an  estate  which  he  had  con- 


veyed in  trust  for  her  use  after  marriage,  and 
during  the  marriage  the  property  of  the  husband 
and  wife  is  used  in  common  in  filling  a  store 
kept  in  the  wife's  name ;  on  the  death  of  the 
husband  insolvent,  she  cannot  claim,  as  adminis- 
trator, the  rents  of  such  separate  estate  collected 
by  her  husband.  Ann  MTGlinsey^s  Appeal,  14 
S.  &  R.  64. 

172.  A  note  payable  to  a  feme  covert  is  pay- 
able to  her  husband,  who  alone  has  power,  dur- 
ing his  life,  to  enforce  payment  or  discharge  the 
demand  ;  and,  after  his  death,  it  will  go  to  his 
executor  or  administrator,  and  not  to  Sie  wife. 
Shutdesworth  v.  Jfoyes,  8  Mass.  229. 

173.  A  husband  has  control  of  a  legacy  given 
generally  to  his  wife,  and  may  release  or  assign 
it  by  a  deed  to  which  she  is  not  a  party.  Tucker 
V.  Gordon,  5  N.  Hamp.  564.  And  in  such  case, 
a  suit  will  lie  for  the  benefit  of  the  assignee,  in 
the  name  of  the  husband  alone,  ib, 

174.  A  husband  may  sue  in  his  own  right, 
after  the  death  of  his  wife,  for  a  legacy  accruin|f 
to  the  wife,  during  the  coverture.  Goddard  v. 
Johnson,  14  Pick.  352. 

175.  A  legacy  left  a  wife  during  coverture 
survives  to  her  if  not  recovered  by  her  hus- 
band during  his  lifetime.  Revel  v.  Revel,  2  Dev. 
&  Bat.  272. 

176.  Where  a  testator  directed  his  land,  in 
a  certain  event,  to  be  sold,  and  the  proceeds  di* 
vided  among  his  children,  naming  them,  some 
of  whom  were  married,  it  was  held,  that  their 
husbands  took  the  bequest.  Krauss  v.  BeitUj 
3  Rawle,  199. 

177.  A  testator,  by  his  will,  gave  to  his  daugh- 
ter a  legacy,  to  be  paid  to  her  in  one  year  after 
the  death  of  her  mother.  The  daughter,  hav- 
ing married,  died  without  issue  before  the  death 
of  her  mother,  leaving  brothers  and  sisters. 
Held,  that  the  husband  was  entitled  to  admin- 
ister upon  and  receive  such  legacy,  when  it  be- 
came payable.  Judge  of  Probate  v.  Chamberlain^ 
3  N.  Hamp.  129. 

178.  A  legacy  given  to  a  wife  vests  absolutely 
in  the  husband,  and  he  may  release  it  either  be- 
fore or  after  it  becomes  payable.  Commonwealik 
V.  ManUy,  12  Pick.  173,  175.  So  of  the  wife's 
distributive  share  of  an  intestate  estate,  ib. 

179.  Money  in  the  hands  of  a  wife,  at  the  de- 
cease of  her  husband,  earned  and  received  by 
her  before  the  marriage,  or  given  to  her  by  her 
husband  afterwards,  passes  to  his  administrator. 
Washburn  v.  Hale,  10  Pick.  429. 

180.  Where  the  lands  of  a  feme  covert  are 
sold,  under  the  authority  of  a  private  act  of  as- 
sembly, declaring  that  the  purchase  money  shall 
pass,  and  be  held,  as  it  would  have  been  if  hu»- 
band  and  wife  had  joined  in  the  sale,  the  money 
belongs  exclusively  to  the  husband,  and  is  sub- 
ject to  his  debts.     Sheriff  v.  Buckner,  1  Litt.  126. 

181.  A  share  of  personal  estate,  accruing  in 
right  of  the  wife,  during  coverture,  vests,  even 
before  distribution  made,  in  the  husband  abso- 
lutely, and  does  not,  in  the  event  of  his  prior 
death,  survive  to  her.  Griswold  v.  Penaiman,  2 
Conn.  564. 

182.  Where  the  wife  has  a  legal  estate  in  per- 
sonal chattels,  and  the  right  of  immediate  pos- 
session in  severalty,  the  rights  of  the  husband 
will  yest  the  property  in  him.  Sausey  v.  Garir 
ner,  1  Hill,  S.  C.  191. 

183.  Personal  property  of  the  husband  bought 
in  at  a  sheriflTs  sale,  by  a  trustee  of  the  wife, 
with  the  wife's  separate  fund,  and  Kept  in  pos- 
session of  the  husband  and  wife,  who  lived  to- 
gether, is  not  subject  to  the  husband's  debti 
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Billets  fraad  be  proved  in  the  parchase,  ei- 
pecially  where  the  purchue  was  made  in  1817, 
and  the  property  not  levied  on  until  1829,  and 
no  act  of  ownership  exercised  by  the  husband 
since  1817.     Qwicn  v.  Garrison,  l6  Wend.  335. 

184.  The  interest  of  the  wife  in  her  deceased 
father's  slaves  is  not  liable  to  execution  for  her 
husband's  debts  until  afler  distribution.  KUby 
V.  Hoggin,  3  J.  J.  Marsh.  208. 

185.  After  a  devise  of  lands  and  money  in 
trust  for  the  sole  and  separate  use  of  his  mar- 
ried daughter,  not  subject  to  her  husband's  debts, 
&c.,  the  testator  says,  <^  I  also  give  and  be- 
queath to  the  said  trustee  $1000  in  trust  for  the 
use  of  my  said  daughter.'*  It  was  held,  that  the 
$1000  was  not  for  the  sole  and  separate  use  of 
the  wife,  but  went  to  her  husband.  Evans  v. 
Knorr,  4  Rawle,  66. 

186.  Where  the  husband  of  a  cestui  que  trust, 
by  his  own  labor  and  at  his  own  expense,  cut 
logs  on  the  trust  estate;  and  it  appeared  that 
such  interference  was  only  in  the  character  of 
husband,  was  consistent  with  the  purposes  of 
the  trust,  and  was  with  the  consent  of  the  trus- 
tees ',  and  that  there  was  no  fraud,  and  creditors 
were  not  deceived ;  it  was  held,  that  such  acts 
on  his  part  did  not  render  the  property  liable 
for  his  debts,  nor  create  such  an  interest  in  him 
therein  as  could  be  taken  on  Execution.  BtUd- 
win  V.  Porter,  12  Conn.  473. 

187.  Husband  and  wife  mort^ged  the  wife's 
land,  and  the  equitv  of  redemption  was  sold  on 
execution  against  tne  husband.  Held,  that,  afler 
the  husband's  death,  the  wife  was  entitled  to 
the  land  upon  paying  the  sum  due  on  account 
of  the  mortgage  only.  Peabody  v.  Patten,  2 
Pick.  617. 

188.  Where  an  estate  is  conveyed  to  husband 
and  wife,  each  takes  the  entirety,  and  not  a  share 
which  can  be  severed.  The  husband  cannot 
alienate  or  forfeit  the  estate,  and  on  his  death 
the  whole  becomes  hers.  Ross  v.  Garrison,  1 
Dana,  35. 

189.  An  estate  conveyed  to  the  husband, for 
the  Joint  use  of  himself  and  wife,  may  be  levied 
on  for  his  debts,  though  he  is  forbidden  to  sell  by 
the  conveyance.    Sto3tler  v.  Knerr,  5  Watts,  181. 

190.  Where  a  feme  sole,  who  is  entitled  to 
slaves  in  remainder  or  reversion,  marries,  and 
dies  before  the  determination  of  the  particular 
estate,  the  right  vests  in  the  husband.  Dade  v. 
Alexander,  1  Wash.  30. 

191.  Under  a  devise  of  lands  to  testator's  three 
married  daughters,  the  estate  was  divided.  R 
was  held,  that  the  portion  of  one  of  the  daugh- 
ters was  not  liable  to  be  sold  after  the  death  of 
one  of  the  daughters,  for  the  debts  of  her  bus- 
band.     Blocker  v.  Carmony,  1  S.  &  R.  460. 

192.  By  a  contract  before  marriage,  a  husband 
and  wife  agreed  that,  if  she  should  survive  him, 
and  without  issue,  her  property,  possessed  before 
marriage,  should  go  to  her  heirs ;  the  husband, 
at  her  request  and  with  her  money,  purchased 
slaves,  with  the  intention  that  they  should  be 
subject  to  the  marriage  contract,  and  died  with- 
out issue  by  her.  It  was  held,  that  such  slaves 
would  pass  by  her  will.  Browning  v.  Coppage, 
3  Bibb,  37. 

193.  A  husband  was  seized  of  lands  in  right 
of  his  wife,  who  died  in  1795.  The  husband 
afterwards  continued  in  possession  of  the  land, 
claiming  it  as  his  own,  and  making  permanent 
improvements  thereon,  and  in  1800  executed  a 
mortgage  of  the  land,  as  his  own.  Held,  that 
the  husband,  after  the  death  of  the  wife,  was  a 
tenant  at  sxLfferance ,  and  that  his  continuance 


in  possession  was  not  adverse  or  hostile  to  the 
true  owners,  or  heirs  of  the  wife.  Jackson  v. 
Cairns,  20  Johns.  301. 

194.  Slaves  were  conveyed,  in  trust,  to  the 
use  of  husband  and  wife,  for  life,  and  for  the 
life  of  the  survivor,  and,  after  the  deaths  of  both, 
to  the  use  of  the  children  of  the  marriage ; 
and  if  there  be  no  child,  a  part  of  the  said  slaves 
to  be  for  the  use  of  the  heirs  of  the  husband,  or 
of  such  person  as  he  should  appoint  or  direct ; 
and  another  part  for  the  use  of  the  heirs  of  the 
wife,  or  of  such  person  as  she  should  appoint  and 
direct.  The  wife  died  in  the  lifetime  of  her 
husband,  without  any  child,  and  the  husband 
died,  having  all  the  slaves  in  his  possession, 
without  having  made  any  appointment.  Held, 
that  the  husband  should  not  take  those  conveyed 
to  the  use  of  the  heirs  of  the  wife,  but  that  they 
should  go  to  her  next  of  kin.  Robinson  v.  Brock, 
1  H.  &  M.  213. 

195.  Stock  held  by  the  wife,  as  administrator, 
cannot  be  sold  by  an  order  of  the  court  for  the 
maintenance  of  her  husband  and  children. 
Guardian,  ^e,  v.  Roberts,  5  S.  &  R.  112. 

196.  Where  a  contract  for  the  sale  of  land  has 
been  entered  into  and  afterwards  rescinded,  the 
grantee,  by  marrying  the  grantor,  does  not  be- 
come repossessed  of  the  land.  WUey  v.  Ckrist^ 
4  Watts,  196.  

HI.  jSnte-muptial  Agreements  and  Marriage 

Settlements. 

197.  The  validity  of  marriage  articles  is  not 
affected  by  their  not  being  recorded  within  the 
time  prescribed  by  the  laws  of  New  Jersey.  Mag 
mac  V.  Thompson,  1  Bald.  344. 

198.  The  acts  of  South  Carolina  of  1785  and 
1792,  concerning  marriage  settlements,  require 
them  to  be  recorded  in  the  secretary's  office  ;  and 
those  which  have  been  made  since  1785,  within 
three  months  ffom  their  execution.  Ckeney  v. 
Lubbock,  1  N.  &  M.  444. 

199.  In  South  Carolina,  it  is  not  now  neces- 
sary to  the  validity  of  marriage  settlements,  that 
they  be  recorded.  Boatrigkt  v.  Wingate,  Const. 
Rep.  521. 

200.  A  marriage  settlement,  conveying  the 
wife's  land  and  slaves  to  trustees,  by  a  deed  to 
which  the  husband  was  a  party,  although  not 
recorded,  protects  the  property  from  the  credit- 
ors of  the  husband.  Pierce  v.  Turner,  5  Cranch, 
154. 

201.  After  the  marriage,  the  marriage  articles 
will  not  be  presumed  to  nave  been  abandoned  by 
any  delay  or  negligence  of  the  trustee  in  their 
execution.    Magniae  v.  Thompson,  1  Bald.  344. 

202.  A  provision  made  for  the  wife,  in  con- 
templation of  marriage,  which,  by  the  terms  of 
it,  is  not  to  take  efiect  until  after  the  death  of 
the  husband,  is  not  extinguished  by  the  subse- 
quent marriage.    Gibson  v.  Gibson,  15  Mass.  106. 

203.  By  ante-nuptial  settlement  without  a  con- 
veyance to  a  trustee,  the  wife  was  authorized  to 
dispose  of  her  real  estate  by  will.  Held,  that 
her  will  of  such  estate  made  during  coverture  is 
valid.    Barnes  v.  Hart,  X  Teates,  221. 

204.  To  make  an  ante-nuptial  settlement  void 
as  to  creditors  on  the  ground  of  fVaud,  both  par- 
ties must  have  consented  to  the  fraud.  Magniae 
V.  Thompson,  7  Pet.  348. 

205.  Where  there  was  a  parol  agreement  be- 
fore marriage  that  the  personalty  of  the  woman 
should  remain  to  her  separate  use,  although  it 
should  come  to  the  husband's  possession  upon 
coverture,  and  then  be  reinvested,  and  secoril/ 
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taken  in  the  name  of  the  wife ;  on  his  death  the 
property  belongs  to  her.  Flowers  ▼.  Kent^  Brayt. 
238. 

206.  Husband  and  wife,  preyions  to  their  mar- 
riage, entered  into  articles  of  agreement,  by  which 
the  husband  covenanted  that  the  real  estate  be- 
longing to  the  wife  should  be  to  their  joint  use 
durmg  marriage,  but  that  the  wife  should  have 
full  power  to  dispose  of  it  by  deed  or  will  during 
coverture.  During  coverture  the  wife  made  her 
will  in  the  usual  form,  appointing  executors 
with  power  to  sell  the  estate.  Held,  that  such 
will  and  appointment  were  good.  Barnes  v. 
Jrtein,  2  DaU.  199. 

IV.   Post-nuptial  SettUments,  Conveyances  to 

mfe,  ^, 

207.  A  post-nuptial  settlement  made  by  the 
husband  upon  his  wife,  if  for  a  valuable  consid- 
eration, is  valid  ;  and  even  if  voluntary,  if  bona 
fidej  and  the  husband  be  not  indebted  at  the 
time,  or  it  be  not  disproportionate  to  his  means, 
taking  his  debts  and  his  situation  into  consider- 
ation, it  is  valid.  Picquet  v.  Swan^  4  Mason, 
443. 

208.  The  income  or  profit  arising  to  the  wife 
from  post-nuptial  settlements,  follows  the  nature 
of  the  principal  estates,  and  cannot  be  taken  by 
the  husband  or  his  creditors,  but  belongs  to  the 
wife,  and  is  subject  to  the  control  and  disposition 
of  the  wife.  It  is  her  separate  property,  and 
when  invested  by  her  will  be  protected  for  her 
use.  Into  whosesoever  hands  it  comes,  it  is 
clothed  with  the  trust  for  her,  and  not  for  her 
husband,  even  where  no  trustees  are  expressly 
provided  for.  ib. 

209.  In  a  post-nuptial  settlement,  a  power  of 
appointment  and  to  create  new  trusts  may  be 
reserved  to  the  wife,  toties  quotiesy.  and  it  is  no 
objection  to  it  or  to  the  title  derived  under  the 
secondary  trusts  and  appointments,  ib.  Where 
such  a  power  of  appointment  is  absolute  and  uni- 
versal in  its  terms,  the  wife  may  exercise  it  and 
create  new  estates  or  new  trusts,   ib, 

210.  A  husband,  by  articles,  placed  money  in 
the  hands  of  trustees,  for  *^  the  sole  and  separate 
use  of  the  wife,  and  to  be  subject  to  her  sole 
order  and  disposition."  Hel3,  that  although  the 
agreement  might  be  wholly  inoperative,  as  an 
agreement,  in  consequence  of  the  trustees'  never 
signing  the  same,  yet  if  the  wife,  upon  the  faith 
of  this  agreement,  lives  separate  and  apart  from 
her  husband,  and  at  her  deatlT  makes  a  testa- 
mentary disposition  of  the  money,  her  adminis- 
trator may  recover  it  from  such  trustees,  and  her 
husband  will  not  be  entitled  to  it.  Emery  v. 
Neighbour,  2  Halst.  142. 

211.  Promissory  note  from  husband  to  wife  is 
void  as  to  themselves  and  all  subsequent  parties. 
Sweat  V.  UaU,  8  Verm.  187.  See  Fromissort 
Note. 

212.  A  mortgage  made  by  a  husband  to  secure 
a  legacy  to  his  wife,  made  when  he  was  insol- 
vent, and  upon  the  eve  of  a  legal  bankruptcy,  is 
void  as  against  his  creditors,  though  such  mort- 
gage was  made,  in  pursuance  of  previous  articles 
of  agreement,  to  secure  such  leiaucj.  Rundle  v. 
Murgatroyd,  4  DaU.  304.  Vide  Blanckard  v. 
IngersoU,  4  DaU.  304,  note  (i.) 

zl3.  Husband  and  wife  having  mutually 
agreed  to  separate,  it  was  agreed  between  the 
husband  and  the  defendant,  that  the  husband 
should  deliver  to  the  defendant,  as  trustee  of  the 
wife,  all  the  estate  acquired  by  him  in  conse- 
quence of  his  marriage,  and  that  the  defendant 


should  provide  for  the  maintenance  of  the  wife 
during  her  natural  life,  pay  all  her  debts,  dtc. ; 
and  a  bond  was  given  by  the  defendant  to  com- 
ply with  such  agreement.  It  was  held,  that  an 
action  on  such  lK>nd  was  sustainable.  Jfickols  v. 
Palmer^  5  Day,  47. 

214.  A  judgment  recovered  in  a  joint  action 
by  husband  and  wife,  for  a  wrong  done  to  the 
wife,  is  her  chose  in  action ;  and  an  assignment 
of  it  by  the  husband  to  trustees,  for  her  nse,  is 
good,  although   made   to  prevent  his  creditors 

fetting  possession  of  the  fund.     Gore  v.  Waters^ 
BaUey,  477. 

215.  A  voluntary  conveyance  for  the  use  of 
a  man's  wife  is  not  void  because  it  is  volun- 
tary ;  but  it  is  void  if  made  with  a  view  to  defeat 
bona  fide  purchasers,  or  to  defraud  creditors. 
Teasdale  v.  Reabome^  2  Bay,  546. 

216.  Where  an  estate  is  conveyed  by  deed-poU 
to  a  married  woman  under  age,  the  estate  vests 
subject  to  her  dissent  when  of  full  age  and  disco- 
vert.    SeanUn  v.  fFright^  13  Pick.  523. 

217.  Personal  property  conveyed  to  a  trustee, 
for  the  separate  use  of  a  married  woman  during 
her  life,  is  not  subject  to  execution  for  the  debts 
of  the  husband.     Sharp  v.  WickUfe,  3  LitL  10. 


V.  Actions  by  and  against^  joint  and  separator 
(a.)  Actions  by. 

218.  If  feme  sole  plaintiff  marry  pending  the 
suit,  and  defendant  does  not  plead  in  abatement, 
but  suffers  default,  he  cannot  avoid  the  judgment 
by  writ  of  error.  In  this  case,  neither  party 
availed  themselves  of  the  statute  for  such  cases 
provided.  See  Error.  Bates  v.  Stevens^  4  Verm. 
545. 

219.  A  wife  whose  husband  has  been  absent 
five  years  cannot  in  her  own  name  maintain  an 
action  to  recover  goods  deposited  by  her  in  the 
hands  of  A.     Tucker  v.  ScoU,  2  Penn.  955. 

220.  If  a  married  woman  sue  as  a  feme  sole  for 
a  slave  of  which  she  was  possessed  before  mar- 
riage, it  is  not  necessary  to  plead  the  marriage 
in  abatement;  it  is  a  bar  to  the  action.  GatO' 
wood  V.  Tunk,  3  Bibb,  246. 

221.  The  estate  of  a  husband  was  confiscated 
upon  his  joining  the  enemies  of  his  country,  and 
an  allowance  from  it  was  made  to  his  wife.  The 
wife  rented  the  estate  so  allotted  to  her  to  a 
third  person,  and  took  from  him  a  written  prom<- 
ise  for  the  payment  of  an  annuity  to  her  for  the 
rent.  It  was  held,  that  this  writing  did  not, 
under  such  circumstances,  vest  absolutely  in  the 
husband,  but  that  the  wife  might  maintain  an 
action  upon  it.     Cornwall  v.  Hoyty  7  Conn.  420. 

222.  A  declaration  in  trespass,  by  husband 
and  wife,  for  an  injury  done  to  the  wife,  con- 
tained also  a  cause  of  action,  (for  which  the  hus- 
band alone  could  sue,)  as  a  count  for  the  loss  of 
the  company  and  assistance  of  the  wife,  by 
reason  of  the  assault.  Held,  after  verdict,  that 
it  was  good.     Lewis  v.  Babcocky  18  Johns.  443. 

223.  A  husband  has  an  action  against  a  sur- 
geon for  an  unskilful  operation  upon  his  wifis, 
although  she  dies  of  the  operation.  Cross  v. 
Guthery,  2  Root,  90. 

224.  Husband  and  wife  cannot  join  for  an  in* 
jury  done  to  the  husband.  Monroe  v.  Maples^  1 
Root,  422. 

225.  The  husband  may  release  the  damages 
for  any  species  of  injury  to  the  wife ;  and  a  jud^ 
ment  m  an  action  by  a  husband  for  injury  to  his 
wife,  will  be  a  bar  to  a  joint  action  by  husband 
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and   wiff)  for  the  aame  cauie.    Southioarth  y. 
Packard,  7  Mass.  95. 

ii26.  The  joinder  of  husband  and  wife,  in  an 
action  upon  the  case  wherein  an  injury  to  the 
wif !  is  alleged,  by  reason  of  which  the  husband 
had  lost  her  labor  and  society,  and  been  put  to 
expense,  is  bad,  and  will  not  be  cured-  by  a  ver- 
diet.     Barnes  w.  Hurd,  11  Mass.  59. 

227.  An  infant  feme  covert  may  join  with  her 
husband  in  the  demise  laid  in  the  declaration,  in 
an  action  of  ejectment.  Wetma  v.  MackaU^  4 
Har.  &  M'Hen.  484. 

228.  Land  was  set  off  on  an  execution  issued 
on  a  joint  judgment  in  favor  of  husband  and 
wife,  for  a  debt  due  to  her  before  coverture.  It 
was  held,  that  their  interest  was  joint,  and  that 
they  might  join  in  ejectment  for  the  land.  Ham- 
mick  V.  Bronsan,  5  Day,  290. 

229.  In  trespass  by  husband  and  wife,  the 
declaration  contained  two  counts,  one  for  an 
assault  and  battery  of  the  wife,  the  other  de  boms 
asportatisj  ^^  the  property  of  the  plaintiffs .  * '  After 
verdict  for  the  plaintiffs,  the  court  will  presume 
that  the  taking  was  before  coverture,  and  there- 
fore the  cause  of  action  joint.  Williams  v.  HiuL- 
son,  7  J.  J.  Marsh.  268. 

230.  Husband  and  wife  may  join  in  an  action 
of  account  for  rents  and  profits  of  the  wife's 
lands,  arising  during  coverture.  Lewis  v.  Mar- 
Hn,  1  Dav,  263. 

231.  The  husband  of  a /ems  covert  guardian  in 
soccage  must  join  in  actions  by  her.  Byrne  v. 
Van  Hoeseny  5  Johns.  66. 

232.  Where  a  husband  distrains  and  avows 
for  rent  arising  from  the  land  of  his  wife,  with- 
ont  joining  her  in  the  proceedings,  he  must 
show  affirmatively  that  the  rent  accrued  after 
the  marriage,  for  that  fact  cannot  be  intended ; 
and  if  it  is  not  shown,  the  objection  may  be 
taken  at  the  trial.  Decker  v.  lAvingsUm^  15 
Johns.  479. 

233.  A  bond  to  husband  and  wife,  conditioned 
for  their  maintenance  during  their  joint  and  sev- 
eral lives,  is  a  valid  bond  on  which  a  suit  may 
be  brought  by  the  husband  and  wife  jointly. 
Schoonnuiker  v.  Elmendorf^  10  Johns.  49.  If 
after  judgment  in  such  suit  the  husband  dies, 
and  afterwards  the  wife,  her  executors  may  have 
a  sci.fa»  on  the  judgment,  ib. 

234.  The  husband  of  an  oratrix  in  chancery 
should  be  joined,  unless  the  right  claimed  is  ad- 
verse to  his,  so  that  he  should  be  made  a  defend- 
ant.    Bradley  v.  Emerson^  7  Verm.  369. 

235.  Plaintiffs  who  are  husband  and  wife  can- 
not join  in  an  action  for  slander.  EbersoU  v. 
Krug,  3  Binn.  555. 

236.  In  all  cases  where  the  cause  of  action  by 
law  survives  to  the  wife,  the  husband  and  wi& 
must  join,  and  he  cannot  sue  alone.  Clapp  v. 
Stoughton,  10  Pick.  470. 

237.  By  marriage,  the  husband  and  wife  be- 
come jointly  seized  of  her  real  estate  in  fee  in 
her  right,  and  so  must  state  in  their  pleading.  If 
a  stranger  enters  and  ousts  them,  it  is  a  dis- 
seizin of  both,  and  a  right  of  entry  accrues  to 
both  or  either  of  them.  Melvin  y.  Proprietors  of 
Locks  and  CanaU^  16  Pick.  161. 

238.  An  action  of  trespass  for  catting  trees,  on 
land  held  by  husband  and  wife  in  right  of  the 
wife,  may  be  brought  by  the  husband  alone,  or 
by  tlie  husband  and  wife  jointly,  at  his  election. 
Men  V.  Kingsbury,  16  Pick.  235. 

239.  The  wife  need  not  be  joined  with  the 
husband  in  an  action  of  trover  for  a  slave  be- 
longing to  her.     Lowry  v.  MowUjoy^  6  Call,  55. 

240.  A  husband  cannot  maintain  a  suit  in  his 
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own  name  alone,  to  recover  a  demand  which 
accrued  to  his  wife  before  marriage,  under  a 
contract  made  with  her.  Morse  v.  Earl,  13 
Wend.  271. 

241.  If  a  bond  be  made  to  a  feme  executrix 
or  administratrix,  during  coverture  or  to  her 
and  her  baron,  in  either  case  the  baron  may  sue 
in  his  own  name  alonel  Steward  v.  Chance,  2 
Penn.  827. 

242.  The  proceeds  of  rei^  estate  placed  by  a 
father  under  control  of  a  son,  for  the  benefit  and 
support  of  a  daughter  who  is  a,  feme  covert,  can- 
not be  recovered  in  an  action  at  law  in  the  name 
of  the  husband  and  wife ;  the  remedy  is  in  equi- 
ty.   Duval  V.  Covenhoven,  4  Wend.  561. 

243.  An  action  brought  by  a  husband  and  wife 
to  recover  slaves  in  the  right  of  the  wife,  was, 
on  her  death,  properly  revived  in  the  name  of 
the  husband,  as  her  administrator,  and  on  his 
death,  in  the  name  of  her  administrator  de  bonis 
non.     Crozitr  v.  Bryant,  4  Bibb,  174. 

244.  The  consideration  of  an  agreement  being 
the  sale  of  the  wife's  inheritance,  in  the  absence 
of  an  express  promise,  the  law  will  raise  one  to  the 
husband  and  wife,  on  which  the  husband  may 
sue,  either  in  his  own  name,  or  in  the  names  of 
himself  and  wife,  and  even  if  there  was  an  ex 
press  promise  to  the  husband,  the  wife  might  be 
joined  as  plaintiff.  Higdon  v.  Tkomas,  1  Har. 
do  Gill,  139. 

245.  If,  pending  an  action  by  husband  and 
wife,  for  a  debt  due  her  when  sole,  the  wife  dies, 
the  husband  may  prosecute  the  suit  as  her  ad- 
ministrator.   Pattee  v.  Harrington,  11  Pick.  221. 

246.  In  an  action  for  criminal  conversation  with 
the  plaintiff's  wife,  the  damages  are  not  affected 
by  the  plaintiffs  rank  and  condition  in  life. 
Jforton  V.  IVamer,  9  Conn.  172.  Evidence, 
therefore,  in  such  an  action,  that  the  plaintiff 
and  his  wife  kept  a  beer  or  grog  shop,  which,  at 
all  times,  by  day  and  night,  was  the  resort  of  the 
idle,  dissolute,  and  intemperate,  is  inadmissible, 
for  the  purpose  to  affect  the  damages,  ib. 

247.  Husband  and  wife  must  join  in  an  action 
qui  tarn  to  recover  the  penalties  under  the  Con- 
necticut statute  concerning  fraudulent  convey- 
ances, where  the  conveyance  was  made  in  fraud 
of  the  rights  of  the  wife,  and  to  defeat  a  cause 
of  action  which  would  have  survived  to  her. 
Fowler  v.  Frisbie,  3  Conn.  320. 

248.  Actions  by  husband  and  wife,  to  lands 
granted  to  her  during  coverture,  are  barred  by 
the  seven  years'  law,  though  not  actions  by  the 
wife  after  his  decease.  Jfeal  y.  Robertson,  2 
Dana,  86. 

249.  An  action  for  breach  of  a  promise  of  mar- 
riage, by  a  feme  sole,  was  compromised  by  her 
attorney,  after  her  marriage  to  another  person,  by 
taking  the  defendant's  promissory  note,  payable 
to  her  by  her  maiden  name ;  both  the  attorney 
and  the  defendant  being  ignorant  of  the  mar- 
riage. In  an  action  by  the  nusband  in  his  own 
name  upon  this  note,  it  was  held  good.  Temple- 
ton  V.  Cram,  5  Greenl.  417. 

250.  A  husband  can  recover  in  ejectment 
land  of  his  wife's,  without  joining  her  in  the  de- 
mise.    Grifiih  v.  Huston,  7  J.  J.  Marsh.  385. 

(b.)    Actions  against, 

251.  If  a  feme  sole  marry  pending  a  suit 

Xinst  her,  the  suit  does  not  abate,  but  the 
intiff  may  proceed  against  her  alone  with- 
out noticing  the  marriage.  Saeket  v.  Wilson,  2 
Blackf.  85. 

252.  Where  the  cause  of  action  accrues  against 
the  wife  while  sole,  the  suit  is  properly  brought 
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aniiMt  both  hasbond  and  wife,  but  the  husband 
uone  haa  power  to  make  an  attorney  for  the 
wife.     Benjamin  ▼.  Bartlett,  3  Miss.  86. 

253.  If  a  husband  is  sued  for  a  debt  contracted 
by  the  wife,  dum  boUi^  without  her  being  joined, 
it  is  an  error  for  which  judgment  will  be  reversed. 
Gage  Y.  Reed,  15  Johns.  403.  But  where  the 
wife  is  improperly  joined,  it  seems,  that  if  the 
plaintiff  has  a  cause  of  action  against  the  hus- 
band, he  will  be  permitted  to  enter  a  nolle  proge- 
qui  as  to  the  wife.     Whitbeck  ▼.  Cook,  ib.  483. 

254.  An  action  will  lie  against  husband  and 
wife  for  slanderous  words  spoken  by  the  wife 
before  marriage.     Hawk  ▼.  Harman,  5  Binn.  43. 

255.  In  an  action  of  slander  against  husband 
and  wife,  the  declaration  must  not  conclude  to 
the  damage  of  the  wife  only,  but  to  the  damage 
of  husband  and  wife.  Tkrogmorton  ▼.  Davis,  3 
Blackf.  383. 

256.  Husband  and  wife  may  be  jointly  guilty 
of  a  tortious  conversion  of  a  chattel.  EstiU  v. 
Fort,  2  Dana,  237. 

257.  Trespass  cannot  be  laid  to  have  been 
committed  jointly  by  husband  and  wife.  If  a 
trespass  be  committed  by  a  wife  alone,  the  hus- 
band must  be  joined  in  the  action,  and  the  dec- 
laration must  state  that  it  was  so  committed  by 
the  wife.    M'Keoion  v.  Johnson,  1  M*Cord,  578. 

258.  The  wife  cannot  be  sued  upon  a  mere 
personal  contract,  made  during  coverture ;  and  a 
declaration  in  assumpsit,  against  husband  and 


wife,  alleging  a  request  and  promise  by  husband 

and  wife,  is  bad. 

281. 


Edwards  v.  Davis,  16  Johns. 


259.  Husband  and  wife  may  be  joined  in  one 
indictment  for  assault  and  battery,  though  the 
fine  must  be  separately  assessed.  Commonwealth 
v.  Ray,  1  Virg.  Cas.  262. 

260.  Where  husband  and  wife  mortgaged  the 
wife's  estate,  and  continued  in  possession  till 
condition  broken,  it  was  held,  that  the  wife  was 
rightly  joined  with  the  husband,  in  an  action  to 
foreclose.     Swan  v.  Wiswall,  15  Pick.  126. 

261.  In  an  action  against  husband  and  wife, 
the  ground  of  her  liability  must  be  explicitly 
stated  in  the  declaration,  and  such  omission  will 
not  be  cured  by  verdict.  Gaylord  v.  Payne,  4 
Conn.  190. 

262.  In  an  action  against  a/sme  covert  as  ex- 
ecutor, the  husband  must  be  joined.  Ludlow  v. 
Marsh,  2  Penn.  983. 

263.  In  an  action  against  husband  and  wife, 
service  of  the  writ  on  the  husband  alone  is  a 
sufficient  service  on  the  wife,  although  the  cause 
of  action  accrued  against  her  dum  sola ;  and 
where  the  husband  has  been  served,  a  subse- 
quent separate  service  on  the  wife  may  be  set 
aside.    M'CuUough  y.  Boyee,  1  Bailey,  521. 

264.  The  husband  cannot  be  sued  alone  for 
the  debt  of  his  wife,  contracted  before  marriage. 
Angel  V.  FeUon,  8  Johns.  149. 

^5.  Where  the  contract  of  the  wife  may  be- 
come obligatory  upon  the  husband  by  his  con- 
firmation, it  must  be  declared  upon  as  his  con- 
tract without  reference  to  the  wife.  Mulford  y. 
Yaitng,  6  Ham.  294. 

26d.  If  the  injury  complained  of  was  commit- 
ted by  the  wife  alone,  the  action  should  be 
brought  against  the  husband  and  wife ;  but  if  the 
act  of  the  wife  complained  of  was  committed  in 
presence  of  her  husband,  it  is  legally  his  act, 
and  he  alone  is  liable.  Park  v.  Hopkins,  2  Bai- 
ley, 411. 

2i57.  An  action  against  husband  and  wife  for 
the  debt  of  the  wife,  dum  sola,  abates  by  the 
death  of  the  wife,  after  the  commencement  of 


the  suit,   but    before   the   declaration  is  ffleo 
miliams  V.  Kent,  15  Wend.  360. 

268.  In  trover  against  husband  and  wife,  it  was 
agreed  that  the  slave  was  taken  from  the  plain- 
tiff "  at  the  instance  *'  of  the  defendants ;  evi- 
dence that  the  husband  alone  obtained  possession 
of  him  IS  admissible  in  defence.  EstiU  v.  Fort, 
2  Dana,  237. 

269.  In  South  Carolina,  a  suit  will  not  lie 
against  a /erne  covert  sole  trader,  unless  her  hus- 
band be  joined.  Starr  v.  Taylor,  4  M*Cord,  413. 
Unless  the  husband  has  abjured  the  realm. 
Brown  v.  KiUingsworth,  ib.  429. 


VI.     fFhen  competent    Witnesses.      Declarations 
and  Admissions. 

270.  In  an  indictment  against  a  husband,  for 
an  assault  and  battery  upon  the  wife,  she  is  a 
competent  witness  against  him.  Soule's  case,  5 
Greenl.  407, 

271.  In  trover  by  R  against  B,  for  goods 
which  had  been  lent  by  B  to  the  wife  of  C,  and 
conveyed  by  C  to  R,  the  wife  of  C  is  a  compe- 
tent  witness.  Baring  v.  Reeder,  1  H.  &,  M. 
154. 

272.  A  wife  may  be  a  witness  for  her  husband 
in  an  action  of  book  debt,  after  his  death,  though 
the  charges  accrued  in  his  lifetime.  Stanton  y. 
WiUson,  3  Day,  37. 

273.  In  an  action  of  replevin  brought  by  A 
against  B,  to  recover  two  slaves  held  by  B  under 
a  bill  of  sale  from  C,  the  wife  of  C  was  held  an 
incompetent  witness  to  prove  title  in  C,  at  the 
time  of  the  execution  of  the  bill  of  sale.  Corse 
V.  Patterson,  6  Har.  &,  J.  153. 

274.  A  husband  is  incompetent  to  testify  for 
the  benefit  of  an  estate,  of  which  his  wife  is  a 
distributee,  although  they  live  apart,  deal  sepa- 
rately, and  are  under  bonds  not  to  interfere  with 
the  property  of  each  other.  Terry  v.  Belcher,  1 
Bailey,  568. 

275.  A  husband  cannot  give  evidence  where 
his  wife  would  be  benefited  by  his  testimony 
after  bis  death.     Snyder  v.  Snyder,  6  Binn.  483. 

276.  The  wife  may  be  a  witness  against  her 
husband  on  a  prosecution  for  a  personal  outrage 
against  herself    State  v.  Boyd,  2  Hill,  S.  C.  288. 

277.  In  a  suit  to  which  her  husband  is  not  a 
party,  a  wife  is  competent  to  testify  against  the 
interest  of  her  husband,  if  he  do  not  object. 
Jackson  v.  Heath,  1  Bailey,  355. 

278.  In  actions  against  husband  and  wif^,  the 
admissions  of  the  wife  are  not  evidence.  Bur- 
gen  V.  Trihble,  2  Dana,  383. 

279.  Where  a  husband  permits  his  wife  to  act 
in  any  particular  business,  he  is  bound  by  her 
acts  and  admissions,  which  may  be  given  in 
evidence  against  him.  Fenner  v.  Lewis,  10 
Johns.  38. 

280.  Where  the  wife  has  acted  as  agent  for 
her  husband,  her  declarations  are  admissible  in 
evidence.     Hughes  y.  Stokes,  1  Hayw.  372. 

281 .  In  an  action  of  trespass,  the  admission  of 
the  wife  of  the  defendant  that  she  had  committed 
the  act,  was  held  to  be  inadmissible.  Hawkins  v. 
Hatton,  2  N.  d&  M.  374. 

282.  Husband  and  wife,  by  articles  of  agree- 
ment, covenanted  to  live  separate,  and  C.  ex- 
ecuted the  agreement  as  trustee  and  surety  for 
the  wife,  and  covenanted  to  pay  to  the  husband 
a  certain  sum  of  money  on  his  delivering  to  the 
wife,  for  her  separate  use,  a  coachee  and  homes, 
&c.  In  an  action  by  the  husband  against  C.  to 
recoyer  the  money,  held,  that  evidence  of  the 
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declarations  and  confessions  of  the  wife,  as  to 
the  delivery  of  the  coachee  and  horses,  was 
admissible.     Fenner  v.  Lewis,  10  Johns.  38. 

283.  Declarations  -of  the  wife  made  in  the 
presence  of  the  hasband  are  admissible  in  evi- 
dence against  him.  Boyles  v.  M'Elaweny  2  Penn. 
677. 

284.  Declarations  by  a  wife,  during  ^overture, 
that  the  proceeds  of  her  land,  aliened  by  her 
husband,  bad  been  invested  for  her  benefit,  are 
inadmissible,  as  evidence  against  her,  in  a  suit 
by  her,  after  the  death  of  her  husband,  to 
recover  the  land.  MiUer  v.  Shaekleford,  3  Dana, 
289. 

285.  The  wife's  declaration  relating  to  violence 
that  caused  her  death  is  evidence  to  convict 
her  husband  of  manslaughter.  Pennsylvania  v. 
Stoops,  Addis.  381. 

2^.  In  a  suit  for  freedom  by  slaves,  the 
defendants  claimed  the  slaves  by  purchase  from 
W.  R.,  deceased.  The  plaintiffs  thereupon  of- 
fered W.  R.'s  widow,  to  prove  that  her  husband, 
in  his  lifetime,  before  the  sale  to  the  defendant, 
K.,  repeatedly  declared,  in  presence  of  his  family, 
and  without  any  injunctions  of  secrecy,  that  the 
'mother  of  the  plaintiffs  was  an  Indian  woman. 
Held,  that  the  widow  was  not  competent  to 
prove  such  declarations  of  her  deceased  hus- 
band.    Robin  V.  King,  2  Leigh.  140. 

287.  The  widow  is  not,  as  such,  disqualified  as 
a  witness  in  a  case  in  which  her  husband  had  an 
interest.  She  cannot  testify  to  declarations  of 
his  during  coverture  to  impeach  his  testimony  on 
a  former  trial.     Edgdl  v.  Bennett,  7  Verm.  534. 

288.  A  widow  may  be  called  to  testify  to  a 
transaction  of  her  late  husband  known  to  her  by 
personal  inspection,  but  not  to  any  thing  dis- 
closed by  his  communications  with  her.  Wil- 
liams V.  Baldwin,  7  Verm.  506. 

289.  The  dissolution  of  a  marriage  by  the 
death  of  the  husband  makes  the  wife  a  compe- 
tent witness,  in  an  action  against  the  executor  of 
her  husband,  to  prove  a  gin  by  him  in  his  life- 
time.    Caldwell  v.  Stuart,  2  Bailey,  574. 

290.  A  woman  divorced  a  vinculo  is  a  compe- 
tent witness  in  support  of  an  indictment  against 
her  former  husband  for  a  forgery  committed 
during  coverture.     State  v.  J.  JV.  B.  1  Tyler,  36. 

291.  If  husband  and  wife  are  called  as  wit- 
nesses in  the  same  suit,  and  contradict  each 
other,  it  will  not  destroy  the  competency  of 
either.     Stein  v.  Bowman,  13  Pet.  209. 

292.  A  woman  divorced  a  vinculo  is  not  a  com- 
petent witness  upon  an  indictment  against  her 
former  husband  for  a  crime  committed  during 
coverture.  State  v.  Phelps,  2  Tyler,  374 ;  over- 
rul'mg,  State  v.  J.  JV.  B.  1  Tyler,  36. 

VII.   Dotoer  and  Rights  of  Widows, 

293.  In  Maryland,  a  widow  is  entitled  to  one 
third  part  of  the  personal  estate  of  her  deceased 
husband,  afler  deducting  debts  and  funeral 
charges,  although  he  by  will  bequeathed  the 
whole  of  it  away  from  her.  Griffith  v.  Griffith, 
4  Har.  &,  M*Hen.  101. 

294.  A  widow,  before  her  dower  is  assigned  to 
her,  cannot  convev  an  interest  in  the  land  where- 
of her  husband  died  seized.  Ritchie  v.  Putnam, 
13  Wend.  524. 

295.  A  wife  does  not  forfeit  her  right  of  dower 
by  committing  adultery,  unless  she  elopes  with 
the  adulterer.  Cogswell  v.  Tibbets,  3  N.  Hamp. 
41. 

296.  A  testator  dying  and  leaving  a  widow  of 
whom  no  mention  is  niAde  in  the  will,  held,  as  to 


the  widow,  to  have  died  intestate.     Stokes  v. 
0.  Fullow,  2  Mis.  32. 

297.  Where  a  widow,  holding  slaves  in  right 
of  dower,  marries  again,  she  thereby  vests  them 
in  her  second  husband,  and  his  representatives, 
until  her  death.  Jlf  Cargo  v.  Callicott,  2  Munf. 
501. 

298.  Where  a  husband  dies  leaving  children 
bv  a  former  wife,  a  latter  wife  cannot  claim 
slaves  absolutely  which  came  to  the  marriage  by 
her ;  she  is  entitled  to  only  one  third  part  during 
her  natural  life.     Griffith  v.  Walker,  3  Mis.  191. 

299.  A,  by  his  will,  dated  in  1817,  in  Mary- 
land,  bequeathed  the  whole  of  his  personal  estate 
away  from  his  wife,  but  devised  to  her  a  part  of 
his  real  estate,  and  died,  le-iving  no  child  or 
descendant.  The  wife  renouaced  the  will,  and 
claimed  one  half  of  his  personal  estate,  which 
claim  was  allowed.  Coomes  v.  Clements,  4  Har. 
&.  J.  480. 

300.  Where  a  widow,  in  the  assignment  of  a 
lease,  professes  to  act  as  the  administratrix  of  the 
estate  of  her  husband,  she  will  not  be  considered 
as  having  performed  the  act  as  guardian  in  soc- 
cage  to  tier  children.  RitclUe  v  Putnam,  13 
Wend.  524. 

301.  The  widow  has  an  interest  to  increase 
the  personal  fund  and  prevent  debts  coming 
against  her  husband's  estate ;  but  to  show  such 
interest,  it  must  appear  that  he  died  in  the  state, 
leaving  personal  property  tc>  be  administered 
upon  here.     Edged  v.  Bennett,  7  Verm.  534. 

302.  A  cognovit  entered  into  by  husband  and 
wife,  in  an  action  against  them,  is  voidable  by 
the  wife  afler  the  death  of  the  husband.  Stevens 
V.  Dubarry,  Minor,  379. 

303.  Notice  to  quit  is  not  necessary,  to  enable  a 
widow  to  recover  her  land  conveyed  by  her  hus- 
band during  the  coverture.    MUler  v.  Shackle* 
ford,  3  Dana,  289. 

304.  The  widow  of  an  officer  or  soldier,  in  the 
Pennsylvania  line,  who  died  in  the  service  with- 
out issue,  is  entitled  to  donation  lands  in  fee  sim- 
ple, pursuant  to  the  acts  of  assembly.  Heyl  v. 
MitcheU,  4  Binn.  89. 

305.  Neither  the  5th  section  of  the  act  of  Mis- 
souri, of  1827,  nor  the  act  of  4th  of  July,  1825, 
concerning  judgments  and  executions,  repeats 
the  73d  section  of  the  act  of  January,  1815, 
giving  to  widows  the  right  to  remain  in  the 
mansion-house  of  their  husbands,  and  the  plan- 
tation thereto  belonging,  until  the  assignment  of 
dower.     Stokes  v.  JifAUister,  2  Mis.  IbiS. 

306.  A  feme  covert,  within  six  years  afler  the 
death  of  her  husband,  may  sue  his  executors,  in 
Pennsylvania.  Dougherty  v.  Snyder,  15  S.  & 
R.84.  

VIII.  Marriage. 

(9,.)   Proof 

307.  In  a  question  of  settlement,  a  record  of  a 
marriage  solemnized  by  a  minister  or  justice  of 
the  peace,  founded  on  a  certificate  duly  made,  is 
legal  evidence  of  the  marriage,  and  no  further 
inquiry  will  be  ^nade  as  to  the  publication  of 
bans,  the  asseni  of  parents  or  guardians,  or  the 
inhabitancy  of  the  parties.  Milford  v.  Worcester, 
7  Mass.  48,  57. 

308.  On  an  indictment  for  adultery,  the  most 
satisfactory  evidence  of  the  marriage  of  the  party 
charged  is  the  testimony  of  witnesses  present, 
whicn  is  also  necessary  to  prove  the  identity  of  the 
parties.    Commonwealth  v.  Noreross,  9  Mass.  492. 

309.  Upon  an  indictment  against  two  persons 
for  lascivious  cohabitation,  one  of  the  parties  being 
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nurried,  such  muria^  most  be  proTcd  by  the 
record  of  the  clergyman,  or  by  witnessee  present 
At  the  ceremony.  ComnumtoedUh  y.  LUtlejohn, 
15  Mass.  163. 

310.  Wher«^  the  proof  of  a  marriage  is  only 
presamptive,  the  supposed  husband  and  wife  are 
competent  witnesses  to  disprove  the  marriage. 
JHlen  v.  Hall,  2  N.  &.  M.  114. 

311.  Cohabitation,  known  to  be  adulterous  in 
its  origin,  a  former  wife  being  still  alive,  con- 
veys no  right  to  the  guilty  parties  against  third 
persons ;  nor  does  the  continuance  of  such  co- 
habitation, after  the  death  of  the  lawful  wife, 
afford  legal  presumption  of  a  subsequent  mar- 
riage. Cram  v.  Burnkam,  5  Greenl.  213.  There- 
fore where  a  man,  having  deserted  his  wife  and 
married  another,  sold  laud  and  took  a  promis- 
sory note  for  the  purchase  money,  which  was 
made  payable  to  his  second  reputed  wife,  to  in- 
duce her  to  sign  the  deed,  in  which  she  was 
described  as  his  wife,  and  relinquished  her  right 
of  dower ;  after  which  he  brought  an  action  upon 
the  note,  in  his  own  name,  as  husband  of  the 
payee ;  it  was  held,  that  the  defiradant  was  not 
estopped  to  deny  the  legality  of  the  marriage ; 
and  that  the  plaintiff,  not  bemg  the  lawful  hus- 
band of  the  payee,  was  not  entitled  to  recover,  ib. 

312.  'Cohabitation,  and  the  declarations  of  the 
parties,  are  prima  faeie  evidence  of  marriage. 
Jackson  v.  Clattj  18  Johns.  346.  But  it  seems 
that  such  presumption  should  be  held  rebutted, 
where  the  parties,  without  any  apparent  rupture, 
after  a  cohabitation  of  about  two  years,  had-sep- 
arated,  and  continued  so  for  nearly  40  years, 
without  any  claims  or  pretensions  on  each  other 
as  husband  and  wife.   ib. 

313.  Upon  a  question  of  settlement,  a  marriage 
may  be  presumed  from  a  long-continued  cohabi- 
tation of  a  man  and  woman  as  husband  and  wife. 
J^ewburyport  v.  Boothbay,  9  Mass.  414. 

314.  Proof  that  the  parties  lived  together  as 
man  and  wife,  if  not  rebutted,  is  conclusive  evi- 
dence of  a  marriage;  the  existence  of  a  mar- 
riage is  therefore  a  question  for  a  jury.  AUeri  v. 
ffo/i,  2  N.  dp  M.  114. 

315.  For  civil  purposes,  reputation  and  cohabi- 
tation are  sufficient  evidence  of  marriage.  Sen- 
ser  V.  Botoer^  1  Pennsyl.  450. 

316.  In  detinue  by  husband  and  wife,  proof  of 
actual  marriage  is  not  necessary ;  reputation  of 
marriage  and  cohabitation  is  sufficient.  Croxier 
V.  Gaao,  I  Bibb,  257. 

317.  Except  in  cases  of  prosecutions  for  big- 
amy, and  in  actions  for  criminal  conversation,  a 
marriage  may  be  proved  from  cohabitation,  repu- 
tation, acknowledgment  of  parties,  reception  in 
the  family,  and  other  circumstances.  FetUon  v. 
Reed  J  4  Johns.  52. 

318.  Cohabitation  and  reputation  of  an  ancient 
date  are  sufficient  to  prove  marriage,  in  an  action 
of  dower.     Chambers  v.  Dixon,  2  S.  &.  R.  475. 

319.  Where  husband  and  wife  join  in  an  action 
of  ejectment,  evidence  of  their  cohabitation  and 
reputed  marriage  is  admissible.  Hammick  v. 
Branson,  5  Day,  290. 

320.  Where,  in  a  pauper  case,  it  was  set  up  that 
one  living  with  A,  as  his  wife,  was  not  legally 
so,  but  the  wife  of  another,  it  was  held,  that  a 
legal  marriage  to  such  other  must  be  proven, 
and  evidence  of  reputation  and  cohabitation  was 
rejected ;  as  was  that  of  the  woman  to  the  fact  of 
such  previous  marriage.  PouUeny  v.  FatrAo- 
ven  Brayt.  185. 

321.  It  seems,  that  after  cohabitation  as  man 
and  wife  Ibr  a  long  period,  ex.  gr»  20  years,  the 
validity  of  the  marriage  will  not  be  gone  into 


collaterally,  on  a  question  of  the  settlement  of 
the  parties  as  paupers.  JCewbury  v.  Brunswick^ 
2  Verm.  161. 

322.  Upon  an  indictment  against  two  persons 
for  lascivious  cohabitation,  one  of  the  parties 
being  alleged  to  be  a  married  woman,  there 
was  testimony,  on  the  part  of  the  government, 
that  such  partv,  with  her  alleged  husband,  left 
the  house  of  the  witness  for  3ie  declared  pur- 
pose of  goinff  to  the  house  of  a  clergyman  to  be 
married  by  him ;  that,  after  an  absence  sufficient 
for  the  purpose,  they  returned,  declaring  that 
they  were  married,  and  that  they  afterwards 
lived  together  as  man  and  wife ;  it  was  held, 
that  the  evidence  was  insufficient  to  prove  the 
marria^.  CommontDealtk  v.  Uttlejokny  15  Mass. 
163.  In  such  case,  the  marriage  must  be  proved 
by  the  record  of  the  clergyman,  or  the  testimony 
of  witnesses  actuallv  present,  ib. 

323.  Evidence  of"^  consent  and  agreement  to 
become  man  and  wife,  and  of  their  cohabiting 
together,  is  sufficient  proof  of  marriage  to  legiti- 
matize the  issue.  Cheseldine  v.  Brewer,  1  Har. 
<&  M  Hen.  152. 

324.  The  admissions  of  a  defendant  sued  for 
criminal  connection,  that  he  knew  the  plaintiff's 
wife  was  a  married  woman,  are  admissible  in 
proof  of  such  marriage.  Forney  v.  HaUachor,  8 
S.  &  R.  159. 

325.  The  existence  of  a  marriage  is  for  the 
consideration  of  a  jury.  CoekriU  v.  Ctdkomn,  1 
N.  &  M.  285. 

326.  Marriage  may  be  presumed  from  circum- 
stances,  in  the  case  of  free  persons  of  color,  as 
well  as  of  whites.  Stover  v.  Bosweil,  3  Dana, 
232. 

327.  Where,  in  a  libel  for  a  divorce  for  adul- 
tery, the  libellant  offered  to  prove  a  second  mar- 
riage of  the  respondent,  the  court  refused  to 
receive  the  certificate  of  the  officiating  minister 
as  evidence,  and  required  the  testimony  of  wit- 
nesses under  oath.    ElUs  v.  EUis,  11  Mass.  ^St. 

(b.)    men  valid. 

328.  Under  the  laws  of  Massachusetts,  as  they 
existed  in  1805,  a  marriage  between  parties  com- 
petent to  contract,  and  solemnized  by  a  person 
duly  authorized,  is  to  be  considered  legal  and 
binding,  without  any  evidence  of  the  publica- 
tion of  bans,  or  of  the  consent  of  the  parent  or 
guardian  of  the  party  within  age.  Damon*s 
case,  6  Greenl.  148. 

329.  A  marriage  solemnized  by  a  minister  at 
his  own  house,  neither  of  the  parties  residing  in 
that  town,  is  void  under  the  statute  of  Massachu- 
setts of  1786,  c.  3,  and  this  statute  is  not  altered 
in  this  respect  by  the  statute  of  1811,  c.  6.     Li- 

«onia  V.  Buxton,  2  ib.  102.  The  resolve  of 
laine  of  March  19,  1821,  does  not  render  valid 
a  marriasre  solemnized  against  the  laws  then  in 
force.  It  only  confirms  those  which,  through 
misapprehension  of  the  law,  were  defectively 
solemnized,  the  minister  being  not  a  stated  and 
ordained  minister,  though  e^oneously  supposed 
to  be  such.  ib. 

330.  Under  the  New  Hampshire  statute  of 
February,  1791,  *<  regulating  marriages,**  a  per- 
son who  has  once  been  set  apart  as  a  public 
teacher  of  religion,  according  to  the  form  of  the 
sect  to  which  ne  belongs,  is  an  *'  ordained  minis- 
ter," and  whether  settled  over  any  society  or 
not,  seems  qualified  to  solemnize  marriages  in 
the  county  where  he  has  his  «'  permanent  resi- 
dence." Londonderry  v.  Chester,  2  N.  Hamp« 
268.  There  is,  however,  nothing  in  the  nature 
of  the  contract  of  marriage,  or  m  the  natnre  «f 
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the  solemnization  of  it,  which  requires  the  pres- 
ence and  sanction  of  a  minister,  **  duly  ordained  " 
and  settled  within  the  county,  ib. 

331.  Under  the  New  Hampshire  statute,  in  re- 
lation to  marriages,  no  person,  except  a  justice 
of  the  peace,  or  minister  of  the  gospel,  can  incur 
the  penalty  prescribed  in  the  act.  And  if,  in 
action  for  such  a  penalty  under  that  act,  it  is  not 
averred  in  the  declaration  that  the  defendant 
was  a  justice  of  the  peace  or  a  minister,  the  dec- 
laration must  be  adjudged  defective  in  sub- 
stance.    Bishop  y.  Marshall,  5  N.  Hamp.  407. 

332.  A  deacon  of  the  Methodist  Episcopal 
church,  licensed  to  preach,  and  actually  preach- 
ing as  a  travelling  circuit  preacher,  upon  a  cir- 
cuit, including  the  town  in  which  he  dwells,  is 
not  "  settled  m  the  work  of  the  ministry  '*  with- 
in the  marriage  act  of  Connecticut.  Stat.  105, 
<^-  li  §  ^1  (ed.  1808.)  Goshen  v.  Stoninirton,  4 
Conn.  209. 

333.  In  Connecticut,  a  person  ordained  a  dea- 
con according  to  the  form  and  usages  of  the 
Methodist  Episcopal  church,  and  commissioned 
by  the  bishop  of  that  church  to  preach,  and  to 
administer  the  ordinances  of  marriage,  baptism, 
and  burial  of  the  dead,  is  an  ^^  ordained  mmis- 
ter*'  within  the  marriage  act  of  that  state. 
Stat,  p.  478,  red.  1808.)  Kibbe  v.  ^ntram,  4 
Conn.  134.  And  where  such  person  resided 
constantly,  for  many  years,  in  the  town  of  E., 
having  the  charge  of  a  church  therein,  preach- 
ing to  them  at  uieir  request,  and  exercising  all 
the  powers  and  privileges  authorized  by  his  com- 
mission, and  they  provided  for  his  support  by 
voluntary  contributions,  and  during  such  period 
he  owned  and  considered  them  as  his  church, 
and  they  owned  and  considered  him  as  their 
minister  and  local  deacon ;  it  was  held,  that  such 
person  was  «<  settled  in  the  work  of  the  minis- 
try,*' within  the  meaning  of  such  statute,  ib. 

334.  In  Connecticut,  no  minister  has  a  Tight  to 
marij  if  he  is  not  an  ordained  minister,  and  set- 
tled m  the  work  of  the  ministry  in  some  place 
in  the  state.  Roberts  v.  State  Treasurer y  2  Root, 
381.  • 

335.  Where  parties  went  before  a  justice,  and, 
taking  each  other  by  the  right  hand,  in  the  pres- 
ence of  witnesses,  voluntarily  declared,  with  the 
usual  mutual  covenants,  that  they  took  each 
other  for  husband  and  wife,  and  then  called  on 
the  justice  to  make  a  record  of  the  proceedings, 
which  he  did ;  it  was  held,  that  there  was  no 
legal  marriage.    Mangue  v.  Mangue,  1  Mass.  240. 

336.  Where  a  marriage  appears  to  have  been 
solemnized  by  a  competent  officer,  the  marriage 
is  deemed  lawful,  although  the  officer,  for  his 
irregularity,  may  have  incurred  a  penalty.  Mil' 
ford  V.  Worcester,  7  Mass.  48. 

337.  Where  the  parties  went  into  a  room 
where  a  justice  of  the  peace  was  present,  and 
declared  that  they  took  each  other  for  husband 
and  wife,  with  the  usual  mutual  covenants,  the 
justice  not  assenting,  but  refusing  to  act,  it 
was  held,  that  it  was  not  a  legal  marriage,  ib. 
Whether  cohabitation,  after  such  a  pretended 
marriage,  will  subject  either  of  the  parties  to 
punishment  as  guilty  of  fornication  —  qutBre.  ib. 

338.  Where  a  statute  enacts  that  no  per- 
son  but  a  justice  or  a  minister  shall  solemnize 
a  marriage,  and  that  only  in  certain  cases,  the 
parties  are  themselves  prohibited  from  solemniz- 
ing their  own  marriage,  by  any  form  of  engage- 
ment, or  in  the  presence  of  any  witnesses  what- 
ever, ib. 

339.  It  is  a  substantial  compliance  with  the 
statutes   regulating   marriages,   if  the    parties 


make  the  mutual  engagement  in  the  presence  of 
the  justice  or  minister,  with  his  assent,  he  under- 
taking  to  act  on  that  occasion  in  his  official 
character,  ib.  Miter,  if  without  such  assent  and 
undertaking,  ib. 

340.  A  person  ordained  as  a  minister  of  the 
gospel,  according  to  the  form  observed  in  the 
Baptist  churches,  and  being  afterwards  engaged 
by  two  Baptist  societies  in  the  town  where 
he  lives,  to  preach  to  them  alternately,  **  is  a 
stated  and  ordained  minister  of  the  gospel ;  ** 
and  a  marriage  by  him  is  valid.  Commonwealth 
V.  Spooner,  1  Pick.  235.  So  of  a  Methodist 
minister,  ordained,  and  afterwards  settled  in  any 
town  for  two  years,  according  to  the  usages  of 
that  denomination,  ib. 

341.  A  marriage  is  complete,  if  there  is  a  full, 
free,  and  mutual  consent,  between  parties  capa- 
ble  of  contracting,  though  cohabitation  does  not 
follow.  Jackson  v.  Winne,  7  Wend.  47.  The 
circumstance  that  the  man  is  at  the  time  under 
arrest,  as  the  putative  father  of  a  bastard  child 
of  the  woman,  is  not  enough  to  avoid  the  con 
tract  on  the  ground  of  duress,  ib. 

342.  In  New  Jersey,  a  justice  of  the  peace  may 
solemnize  a  marriage  out  of  the  county  for  which 
be  was  commissioned.  Pearson  v.  Howey,  6 
Halst.  12. 

343.  Any  words  of  assent  in  the  present  time 
constitute  a  marriage,  and  a  form  is  not  needed. 
But  the  words  *^  I  take  you  to  be  my  wile,"  ut- 
tered by  the  man,  and  the  woman's  reply,  **  To 
be  sure  he  is  my  husband  |^d  enough,"  refer- 
ring to  an  illegal  cohabitation  with  him,  are  not 
sufficient.     Hantz  r.  Sealy,  6  Binn.  406. 

344.  In  an  action  against  a  elergrman,  to  re- 
cover the  penalty  given  by  the  5th  section  of 
the  New  Jersey  act  concerning  marriages,  (Rev. 
Laws,  1816,)  for  marrying  a  minor,  without  hav- 
ing a  certificate  in  writing,  under  the  hand  of  his 
parent,  and  without  the  parent  being  present 
and  consenting  thereto,  the  defendant  offered  in 
evidence  the  parol  declarations  of  the  parent  to 
third  persons,  ^^  that  he  had  no  objections  to  his 
son's  marriage  ;  that  he  was  acquainted  with  it 
at  the  time  of  itis  taking  place,  and  satisfied  that 
it  should  take  place  ;  and  if  that  the  defendant 
had  not  made  himself  busy  in  a  suit  between 
plaintiff  and  a  third  person,  he  would  not  have 
commenced  this  suit  against  him."  Held,  that 
the  evidence  was  inadmissible.  Wyekojf  ▼. 
Boggs,  2  Halst.  138. 

&5.  The  statute  of  South  Carolina,  inflicting 
penalty  on  a  magistrate  (a  layman)  for  marrying 
persons,  is  obsolete  and  void.  Vfatson  ▼.  Bla'^ 
lock,  2  Rep.  Con.  Ct.  351. 

346.  The  act  of  Vermont  requiring  a  consent 
to  the  marriage  of  a  minor,  intends  the  consent 
of  a  parent,  if  there  be  one  living.  Holgaie  v. 
Cheney,  Brayi.  156.  The  relation  of  master, 
within  the  meaning  of  the  aet,  oannot  be  by 
parol,  ib. 

347.  If  persons  are  married  b^  a  minister,  the 
license  being  obtained  from  an  improper  county 
does  not  make  the  marriage  void.  Gaiewood  v. 
Tank,  3  Bibb,  246. 

348.  Whether  a  contract  of  marriage  per  verba 
de  pritsenti,  without  any  formal  solemnization, 
would  be  sailctioned  in  this  state  as  amounting  to 
an  actual  marriage,  dubitatur.  Cram  v.  Bvm- 
ham,  5  Greenl.  213. 

349.  A  contract  of  marriage,  made  per  verba 
de  prtBsenti,  amounts  to  an  actual  marriage,  and  i« 
as  valid  as  if  made  in  facie  ecclesia.  no  formal 
solemnization  is  requisite.  FcjUq^  v.  Reed^  4 
Johns.  52. 
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350.  A  marriage  valid  b  j  the  laws  of  the  place 
where  it  was  celebrated  is  (if  not  incestaoas) 
valid  in  Massachnsetts,  though  the  parties  went 
into  another  state  merely  to  evade  the  laws  of 
the  former,  upon  grounds  of  public  policy,  and 
out  of  regard  to  the  issue.  Medway  v.  Keedkam^ 
16  Mass.  157.  Putnam  v.  Putnam^  8  Pick.  433. 
So  a  marriage  good  by  the  lex  loci,  though  it 
would  have  been  void  in  Massachusetts,  was 
held  good  there,  in  a  question  as  to  the  legitimacy 
of  the  children.  Cambridge  v.  LexingUm^  1 
Pick.  505. 

351 .  In  a  suit  for  a  tort,  the  defendant  pleaded 
that  the  plaintiff  was  his  wife,  and  it  appeared 
in  evidence,  that  the  parties  had  been  married  in 
another  state,  by  a  Catholic  priest  duly  licensed, 
but  that  the  statute  provisions  of  that  state  had 
not  been  complied  with,  and  that  the  defendant 
had  declined  to  cohabit  with  the  plaintiff,  and  the 
marriage  had  never  been  consummated.  It  was 
held,  that  the  marriage  was  valid,  and  that  the 
action  could  not  be  maintained.  Dumaresly  v. 
/wA/y,  3  A.  K.  Marsh.  368. 

352.  Where  a  marriage,  though  not  solem- 
nized according  to  the  foreign  lex  Toci  contractus^ 
was  by  verba  de  pntMenti^  followed  by  long  and 
continuous  cohabitation,  it  was  held  valid.  JVeio- 
bury  V.  Brunswick^  2  Verm.  153. 

^3.  A  second  marriage  is  null  and  void  dur- 
ing the  lifetime  of  the  first  husband,  though  he 
have  been  absent  eight  years.  Kenley  v.  Kenley, 
2  Yeates,  207. 

354.  The  New  York  statute  of  bigamy  does 
not  render  a  second  marriage  legal,  notwith- 
standing the  former  husband  or  wife  may  have 
been  absent  above  five  years,  and  not  heard  of. 
It  merely  purges  the  felony.  Fenton  v.  Reed,  4 
Johns.  52. 

355.  By  the  laws  of  Maryland,  a  feme  covert, 
who  has  been  abandoned  by  her  husband,  is  not 
permitted  to  marry  a  second  time  until  her  bus- 
band  shall  have  been  absent  seven  years,  and 
shall  not  have  been  heard  from  in  the  mean 
time.     Rhea  v.  Rkenner,  1  Pet.  108. 

356.  A  marriage  by  a  man  who  has  been  di- 
vorced for  adultery,  during  the  life  of  his  first  wife, 
the  divorce  and  marriage  having  both  been  in  this 
state,  is  void  ;  but  if,  to  evade  the  law,  he  is 
married  in  a  state  where  such  marriage  is  valid, 
and  immediately  returns  and  resides  here,  such 
marriage  is  valid.  Putnam  v.  Putnam, 8  Pick.  433. 

357.  In  Virginia,  the  marrying  a  brother's 
widow  is  an  o&nce  under  the  17th  section  of 
the  marriage  act.  1  R.  C.  c.  106,  p.  399.  Com- 
monwealth V.  Perryman,  2  Leigh.  717. 

358.  An  indictment  under  the  Virginia  act 
•gainst  incestuous  marriages,  which  charges 
that  W.  F.  (the  man)  did  incestuously  intermar- 
ry with  N.  II.,  (the  woman,)  is  sufficiently  cer- 
tain to  charge  both  her  and  him,  without  requir- 
ing the  converse  to  be  chargred.  HtUchins  v. 
Commonwealth,  2  Virg.  Cas.-331. 

359.  A  marriage,  like  all  other  contracts,  if 
made  with  a  fool,  or  person  nan  compos  mentis, 
is  absolutely  void.  Middleborough  v.  Rochester, 
12  Mass.  363. 

360.  Under  the  statute  which  prohibits  mar- 
riage between  a  white  person  and  a  mulatto,  it 
was  held,  that  a  mulatto  was  a  person  begotten 
between  a  black  and  a  white,  and  that  the  issue 
of  such  a  person  and  a  white  was  not  a  mulatto. 
Medway  v.  Ifatiek,  7  ib.  88. 

361 .  A  mulatto  is  a  person  begotten  between  a 
black  and  a  white  person.  Medway  v.  J^atiek,  7 
Masa  8S.  The  issue  of  such  a  person  and  a 
white  IS  not  a  mulatto,  within  the  Massachusetts 


statute  of  1786,  c.  3,  and  therefore  may  many  a 
white  person,  tfr. 

362.  A  marriage  is  a  release  at  law  of  all  con- 
tracts existing  between  the  husband  and  wife 
before  marriage.  Boatright  v.  Wingate,  Const. 
Rep.  521. 

363.  The  lex  loci,  by  which  the  conduct  of 
married  persons  is  to  be  regulated,  and  their  rela- 
tive duties  are  to  be  determined,  and  by  which 
the  relation  itself  ts  to  be  in  certain  cases  an- 
nulled, must  be  always  referred,  not  to  the  place 
where  the  contract  was  entered  into,  but  where 
it  subsists  for  the  time,  where  the  parties  have 
had  their  domicil,  and  have  been  protected  in  the 
rights  resulting  from  the  marriage  contract,  and 
especially  where  the  parties  are,  or  have  been, 
amenable  for  any  violation  of  the  duties  incum- 
bent on  them  in  that  relation.  Barber  v.  Root, 
10  Mass.  260.  

IX.  Divorce. 
( a.)    Generally. 

364.  Where  a  wife  prays  for  a  divorce,  on  the 
ground  of  the  voluntary  absence  of  the  husband, 
without  making  suitable  provision  for  her  sup- 
port, it  must  appear  that  the  husband  has  been 
possessed  of  property,  out  of  which  he  might 
have  made  such  provision  ;  otherwise  a  divorce 

will  not  be   decreed.     Mary  F v.  Samuel 

F ,  1  N.  Hamp.  198. 

365.  The  right  of  the  wife  to  obtain  a  divorce 
in  consequence  of  an  abandonment  by  the  hus- 
band for  the  space  of  two  years,  is  not  impaired 
by  an  offer,  made  by  the  husband  a  short  time 
before  the  lapse  of  the  two  years,  to  make  provis- 
ion for  her  support.     Fishlt  v.  Fishli,  2  Litt.  337. 

366.  The  stotute  of  Maine  of  1829,  c.  440, 
respecting  divorces,  applies  only  to  cases  where 
the  desertion  commenced  after  the  passing  of 
the  statute.  Sherburne  v.  Sherburne,  6  Greenl. 
210. 

367.  Where  the  husband  willingly  separates 
from  his  wife  for  more  than  three  years  together, 
and  (nakes  no  provision  for  her  support,  having 
it  in  his  power  so  to  do,  but  continues  to  reside 
in  the  same  town,  there  is  not  such  desertion  as 
to  authorize  a  divorce  within  the  meaning  of  the 
New  Hampshire  statute.  Cram  v.  Crant,  6  N. 
Hamp.  87. 

368.  The  adultery  of  the  husband,  afler  his 
wife  has  deserted  him  for  two  years  and  more,  is 
no  bar  to  his  obtaining  a  divorce  for  such  deser- 
tion.    Ristine  v.  Ristine,  4  Rawle,  460. 

369.  See  Abatement,  19. 

370.  A  libel  for  divorce  in  this  state,  for  the 
cause  of  adultery,  may  be  tried  in  the  county 
where  the  injured  party  lived  at  the  time  of  the 
adultery,  within  the  meaning  of  the  statute  of 
Maine  of  1821,  c.  71,  §  1.  Harding  v.  Jllden,  9 
Greenl.  140.  If  the  husband  has  forfeited  his 
marital  rights  by  misbehavior,  and  has  deserted 
his  wife,  they  are  capable  of  having  different 
domicils,  in  view  of  the  law  regulating  divorces. 
ib.  A  divorce  may  be  decreed  in  this  state, 
where  the  husband  has  led  his  wife,  established 
his  domicil  in  another  state,  and  there  committed 
adultery,  ib.  If  a  married  woman,  domiciled  in 
another  state,  having  been  deserted  by  her  hus- 
band, establishes  her  residence  in  this  state,  she 
thereby  becomes  entitled  to  the  benefit  and  pro- 
tection of  its  laws,and  her  rights  as  a  married 
woman  will  be  recognized,  t^.  It  is  not  neces- 
sary, as  a  foundation  of  jurisdiction,  unless  made 
so  by  positive  statute,  that  the  fact  of  adultery 
should  have  been  committed  within  the  state  is 
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whole  tribunals  a  decree  of  divorce  is  sought  for 
that  cause,   ib. 

371.  A  libel  was  filed  by  a  wife  for  divorce, 
on  the  grounds  of  the  desertion  and  cruel  neg- 
lect of  the  husband ;  and  it  appeared  that  the  par- 
ties were  married  in  the  county  of  Berkshire,  in 
Massachusetts,  and  after  residing  there  for  some 
years,  took  up  their  residence  in  the  state  of 
Kew  York,  where  the  alleged  desertion  and 
cruel  neglect  took  place ;  that  the  wife  there- 
upon returned  into  that  county  to  live,  and  filed 
her  libel  there,  but  that  at  the  time  when  it  was 
filed,  the  husband  retained  his  domicil  in  New 
York;  and  that  such  desertion  and  cruelty 
would  be  no  ground  of  divorce  by  the  laws  of 
New  York.  The  court  refused  to  decree  a 
divorce,  on  the  ground  that  it  had  not  jurisdic- 
tion of  the  case.  Harteau  v.  Harteau^  14  Pick. 
181. 

372.  A  divorce  granted  in  Indiana  precludes 
an  application  for  divorce  in  Ohio.  Cooper  v. 
Cooper,  7  Ham.  (Part  2d,)  238. 

373.  In  a  suit  for  a  divorce,  the  lex  domicilii  is 
to  govern  the  courts  in  their  decision.  Tolen  v. 
Tolen,  2  Blackf.  407. 

374.  A  marriage  was  solemnized  in  Kentucky, 
where  the  parties  then  resided.  The  husband 
then  deserted  his  wife  and  lived  in  adultery  with 
another  woman.  Two  or  three  years  after  the 
desertion,  the  wife  removed  to  Indiana,  where 
she  resided  at  the  time  of  filing  her  petition  for 
a  divorce.  The  husband  was  never  resident  in 
Indiana,  and  the  notice  to  him  of  the  pendency 
of  the  petition  was  by  publication.  Held,  that 
the  circuit  court  under  the  statute  had  jurisdic- 
tion of  the  cause,  ib. 

375.  The  circuit  court  of  Pennsylvania  have 
no  jurisdiction  in  the  case  of  libels  for  divorce. 
UAt  V.  Light,  17  S.  &  R.  273. 

376.  On  a  libel  for  divorce  a  mensa  by  the 
wife,  it  appeared  that  the  husband's  domicil  of 
origin  was  in  Uxbridge,  in  the  county  of  Wor- 
cester; that  he  intermarried  with  the  libellant  in 
1810,  and  removed  with  her  to  Savannah,  in 
Georgia,  where  he  was  enga^red  in  business,  and 
resided  there  with  his  wife  and  familv  until 
1821,  except  in  the  summer  seasons,  which  he 
usually  spent  in  the  ,  Northern  states ;  that,  in 
1821,  he  broke  up  his  household  establishment 
m  Savannah,  and  returned  to  his  father's  at 
Uxbridge,  and,  after  a  few  months*  residence 
there,  established  his  family  at  Providence,  in 
Rhode  Island,  where  they  remained  till  1825,  he 
passing  the  summer  months  with  them,  but  still 
continuing  his  business  at  Savannah.  In  1825, 
he  broke  up  housekeeping  at  Providence,  and 
separated  from  his  wife ;  and,  from  that  time 
to  the  bearing  of  the  libel,  kept  a  household 
establishment  at  Uxbridge,  residing  there  in  the 
summer,  and  employing  persons  to  superintend 
the  management  of  his  farm,  but  continuing  his 
business  at  Savannah.  The  wife  came  from 
Providence  into  the  county  of  Worcester  to  re- 
side in  September,  1830,  and  soon  after  filed  her 
libel.  It  was  held,  that  the  husband  was  domi- 
ciled in  Uxbridge  after  1825;  that  the  domicil 
of  the  wife  followed  that  of  her  husband ;  and 
that  the  court  sitting  for  the  county  of  Wor- 
cester had  jurisdiction  of  the  libel.  Greene  v. 
Greene,  11  Pick.  410. 

377.  Whether  a  divorce  of  persons  domiciled  in 
New  York,  decreed  in  another  state,  where  such 
persons  were  married,  is  valid  in  New  York  — 
qtnere.  Pawling  v.  Bird,  13  Johns.  192.  Vide 
Borden  v.  FiUh,  15  ib.  121. 

378.  If,  in  a  libel  for  a  divorce  the  libellee  ap- 


pears and  intends  to  defend,  he  must  answe 
the  libel  in  writing.  Orrok  v.  Orrok,  1  Mass 
341. 

379.  The  effects  of  a  divorce  made  in  a  for- 
eign state,  which  is  recognized  in  Massachusetts 
as  valid,  are  the  same  as  if  it  were  decreed  there. 
Barber  v.  Root,  10  Mass.  260. 

380.  Decrees  of  divorce  of  foreign  tribunals, 
where  the  parties  are  not  domiciled  or  resident, 
for  offences  not  committed  there,  or  against  their 
policy,  or  in  violation  of  any  contracts  there 
subsisting,  are  not  valid  in  the  state  where  the 
parties  are  domiciled,  ib. 

381.  If  a  citizen  of  Massachusetts  removes 
into  another  state,  for  the  purpose  of  obtaining 
a  divorce  a  vinculo  from  his  wife,  on  a  ground 
which  would  not  in  Massachusetts  support  a  de- 
cree, and  then  returns,  the  decree  by  him  so 
obtained  is  of  no  effect.  Hanover  v.  Turner, 
14  Mass.  229. 

382.  Where  a  husband  deserted  his  wife  in 
this  state,  and  went  into  North  Caro'lina,  and  she 
removed  to  Rhode  Island ;  after  which  he  com- 
mitted adultery  in  North  Carolina ;  for  which 
cause  she  was  divorced  from  the  bonds  of  mat- 
rimony by  the  supreme  judicial  court  of  Rhode 
Island,  he  having  been  personally  cited  to  ap- 
pear, but  refusing  so  to  do ;  it  was  held,  that  the 
divorce  was  valid ;  and  that  the  wife  was  enti- 
tled to  dower  in  the  lands  held  by  the  husband 
in  this  state  during  the  coverture,  in  the  same 
manner  as  if  ihej  had  both  continued  to  reside 
here,  and  the  divorce  had  here  been  decreed. 
Harding  v.  Mden,  9  Greenl.  140.  A  decree  of 
divorce  does  not  seem  to  fall  within  the  rule  laid 
down  in  Bissell  v.  Brigge,  9  Mass.  462,  that  a 
judgment,  rendered  against  one  not  within  the 
state,  nor  bound  by  its  laws,  nor  amenable  to  its 
jurisdiction,  is  not  entitled  to  credit  against  the 
defendant  in  any  other  state  than  that  in  which 
it  was  rendered.  Divorces  pronounced  accord- 
mff  to  the  law  of  one  jurisdiction,  and  the  new 
relations  thereupon  formed,  should  be  recog- 
nized, in  the  absence  of  all  fraud,  as  operative 
and  binding  every  where,  id.  But  this  excep- 
tion applies  to  the  decree  only  so  far  as  it  dis- 
solves the  marriage.  If  it  proceeds,  farther,  to 
order  the  payment  of  money  by  the  husband, 
such  order  would  fall  within  the  limitations  laid 
down  in  Bissell  v.  Briggs.  ib. 

383.  Under  Ktetucky  statute,  1  Dig.  89, 
the  wife  separated  by  a  decree  for  alimony  may 
make  binding  contracte.  Taylor  v.  Simpson,  5 
J.  J.  Marsh.  689. 

384.  A  decree  of  divorce,  directing  to  restore 
to  the  wife  the  personal  property  which  she 
brought  to  her  husband  at  marriage,  does  not 
operate  on  articles  consumed  or  disposed  of  at 
the  time  of  the  divorce.  Dean  v.  Dean,  5  Pick. 
428. 

385.  A  wife  divorced  from  bed  and  board 
may  sue  or  be  sued,  as  a  feme  sole,  for  prop- 
erty acquired  or  debte  contracted  by  her  sub- 
sequently to  her  divorce.  Dean  v.  Richmond, 
ib.  461.  The  supreme  judicial  court,  on  grant- 
ing a  divorce  from  bed  and  board,  has  no  au- 
thority to  decree  a  restoration  to  the  wife  of 
the  personal  property  which  belonged  to  her 
at  marriage,  ii.  Such  divorce  does  not  affect 
the  right  of  the  husband  to  reduce  to  possession 
choses  in  action  which  belonged  to  the  wife 
before  divorce,  ib. 

386.  Lease  by  husband  of  lands  held  in  right 
of  his  wife  cannot  enure  against  the  wife,  arter 
a  divorce  a  vinculo,  as  evidence  of  lessee's  right 
of  possession,  but  only  of  his  right  of  entry  for 


512 


HUSBAND  AND  WIFE. 


emblemeiiU.  Crops  aitd  EHKLSiiKn's,  26. 
GomU   Y.    WeksUr,  1   Tyler,  409. 

3ti7.  In  a  libel  by  a  wife,  for  a  divorce  from 
bed  and  board,  a  reo€»d  of  hit  coBTictkm  for  an 
•Manlt  and  battery,  from  which  it  appeared  that 
he  had  pleaded  fuilty  to  that  indictment,  waa  ad- 
mitted in  evidence,  BroMey  ▼.  BrmdUjf^  2  Fairf. 
367.  Bat  where  it  appeared  from  such  record 
that  there  waa  a  trial  in  the  case,  and  that  the 
wife  waa  a  witneia,  the  record  waa  not  admitted. 
WooAndf  ▼.  Woodnf,  2  Fairf.  475. 

3tid.  In  a  petition  for  divorce,  on  toe  ground 
ot  corporal  imbecility,  it  is  necessary  to  ahow  a 
permanent  and  incurable  impotency  to  consum- 
mate the  marriage,  and  the  term  *'  corporal  im- 
becility '*  does  not  ex  i»  iermimi  import  such 
impotency.  Ferris  v.  Ferris^  8  Conn.  166. 
Where,  therefore,  a  petitioner  averred,  that  her 
husband,  *'  at  the  time  of  their  marriage,  was, 
and  ever  since  has  been,  and  now  is,  laboring 
under  a  corporal  imbecility,"  it  was  held,  that 
this  waa  not  a  sufficient  ^rround  of  divorce,  ib. 
An  averment,  in  such  petition,  that  the  petitioner 
was  induced  to  enter  into  the  marriage  from  the 
false  and  fraudulent  lepretentations  of  the  re- 
spondent, is  insufficient  as  a  ground  of  divorce, 
without  showing  what  those  representations 
were.  ih.  So,  also,  an  averment  in  such  peti- 
tion, **  that  the  respondent  *'  had  never  had,  or 
attempted  to  have,  sexual  intercourse  with  the 
petitioner,  although  they  had,  for  several  weeks 
slept  together  in  the  same  bed,'*  is  insufficient, 
it  being  no  allegation  of  the  fact  of  impo- 
tency. ih, 

389.  Impotency  arising  from  idiocy  is  no  cause 
for  a  divorce  in  Vermont.  Jfortat^  v.  JVWto*,  2 
Aik.  188. 

390.  The  court  may  grant  an  absolute  divorce 
CMUA  sttmtutf  whether  the  husband  promise 
amendment  or  not.  Kimey  v.  Kinsey^  1  leates, 
io« 

391.  Under  the  act  of  Pennsylvania,  of  Sept. 
19th,  1785,  the  court  might  decree  a  divorce  a 
vinculo  matrimonii^  but  not  for  bed  and  board,  or 
grant  alimony.     Smith  v.  Smithy  3  S.  &  R.  248. 

392.  A  wife  in  Pennsylvania,  under  the  act  of 
1815,  may  file  a  bill  for  divorce  a  vinculo,  or  un- 
der the  act  of  18J7,  for  alimony,  at  her  option. 
Light  V.  Ught,  1  Watts,  263. 

393.  Divorce  a  vinculo  will  not  be  decreed  un- 
less a  legal  marriage  be  proved.  Mangue  v. 
ManguCf  1  Mass.  241. 

394.  The  right  of  the  husband  in  the  land  of 
his  wife  is  terminated  by  a  divorce  a  vinculo 
matrimonii  for  the  crime  of  the  husband.  Starr 
V.  Pease,  8  Conn.  641.  Where,  therefore,  a 
creditor  of  a  husband  had  taken  by  execution  the 
husband's  right  in  the  land  of  his  wife,  and 
subsequently  a  divorce  a  vinculo  was  granted  to 
the  wife,  for  the  crime  of  her  husband  ;  it  was 
hfeld,  that  such  creditor's  right  in  the  land  was 
thereby  terminated,  ib. 

395.  Threats  of  violence,  without  an  actual 
assault,  are  not  a  legal  cause  for  a  divorce  a 
mensa  et  thoro.  HiU  v.  HiU,  2  Mass.  150.  Such 
a  divorce  will  be  granted  upon  proof  of  the  ex- 
ercise of  force  and  violence  by  the  respondent 
upon  the  libellant  without  provocation.  French 
V.  French,  4  Mass.  587.  But  not  where  the 
husband  has  deserted  the  libellant,  and  been 
absent  several  years,  in  consequence  of  which 
she  and  her  children  have  suffered  great  priva- 
tions and  distress.  The  extreme  cruelty  in  the 
statute  means  personal  violence,  and  answers  to 
the  savitia  of  the  civil  law.  Warren  v.  Warren, 
3  MsM.  3S1. 


396.  In  a  libel  for  a  divorce  a  mensa  et  Uor«, 
it  is  not  necessary  to  prove  a  marriage,  unless  it 
be  denied.    HO/ v.  fltZZ,  2  Mass.  150. 

397.  By  the  MassachusetU  sUtute  of  1785,  e. 
69,  upon  a  decree  that  a  wife  shall  be  divorced  a 
vtensa,  and  restored  to  her  lands,  she  will  be 
restored  to  her  land  which  has  been  alienated 
by  the  husband  during  the  coverture  without  her 
consent.    Kriger  v.  U^y,  2  Pick.  316. 

398.  A  divorce  a  m^nsa  et  tkoro  will  not  be 
refused,  upon  proof  that,  after  the  personal 
vioieBce  complained  of  was  committed,  the  par- 
tics  had  lived  together.  Perkins  v.  Perkins,  6 
Mass.  69. 

399.  A  divorce  a  mensa  et  tkoro  will  not  be 
granted  where  a  divorce  a  vinculo  is  refused,  un- 
less the  petitioner  specially  demands  it.  Whit- 
tington  w.  WhiUington^  2  Dev.  Sl  Bat.  64. 

400.  Where  a  husband  united  himself  with 
the  sect  of  the  Shakers,  which  sect  professes  to 
believe  that  it  is  unlawful  for  a  man  and  wife  to 
cohabit  together,  as  man  and  wife,  the  wife  is 
entitled  to  a  divorce  from  her  husband  under  the 
New  Hampshire  sUtute  of  Dec.  2l8t,  1821,  if  he 
has  refused  to  cohabit  with  her  for  such  length 
of  time  as  the  statute  specifies.  Dyer  v.  Dyer, 
5  N.  Hamp.  271. 

401.  The  law  of  Missouri,  respecting  divorces, 
can  only  operate  in  the  case  provided  by  the 
very  act,  upon  the  question  of  legitimacy,  which 
is  where  a  divorce  is  granted  in  pursuance  of  the 
act  for  the  cause  that  there  was  a  previous  mar* 
riage.    lAneeeum  v.  Lmceeum,  3  Mis.  441. 

402.  In  the  statute  of  Missouri  concemiujg 
divorces,  where  the  subject  of  legitimacy  is 
mentioned,  it  is  only  done  to  prevent  the  fact 
of  a  divorce  changing  in  any  wise  the  ca- 
pacity of  the  children  or  issue,  where  it  is 
granted,  ih. 

403.  Alienation  of  feeling,  to  any  degree,  is 
not  ground  for  divorce,  ^romard  v.  Brainmrd^ 
Brayt.  55. 

404.  The  term  fraudulent  contract,  in  the 
Connecticut  statute  concerning  divorces,  in- 
cludes those  causes  only  which  render  the  mar- 
riage unlawful  from  the  beginning.  Benton  v. 
Benton,  1  Day,  111. 

405.  A  divorce  will  not^  be  mnted  for  adul- 
tery of  the  wife,  committed  through  the  hus- 
band's procurement.  Pierce  V.  Pierce,  3  Pick. 
299. 

406.  A  deed  of  separation  is  no  bar  to  a  di- 
vorce.    Stokes  V.  Stokes,  1  Mis.  324. 

(b.)   Adultery, 

407.  Where  a  libel  for  a  divorce  a  vinculo 
alleges  a  fact  of  adultery  on  one  day,  the  court 
will  permit  an  amendment  charging  the  fact  on 
another  day  ;  and,  in  such  case,  the  respondent 
will  be  entitled  to  a  continuance.  TourteUt  v 
Tourtelot,  4  Mass.  .'>06. 

408.  In  libels  for  divorce  a  vinculo  for  the 
cause  of  adultery,  the  person  with  whom  the 
adultery  is  supposed  to  have  been  committed 
must  be  named,  or  there  must  be  an  averment 
that  the  pariiceps  eriminis  is  unknown  to  the 
libellant.  Church  v.  Church,  3  Mass.  157. 
Choate  v.  Choate,  3  Mass.  391. 

409.  In  a  libel  for  a  divorce  for  the  cause  of 
adultery,  the  coart  permitted  the  counsel  of  the 
libellee  to  plead  in  her  name,  upon  a  suggestion 
of  her  insanity.  Broadstreet  v.  Broadstreot,  7 
Mass.  474. 

410.  Where,  in  cross  libels  between  husband 
and  wife  for  divorce  a  vinculo  for  adultery,  each 

I  respondent  pleaded  in  bar  that  the  other  party 
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had  oommitted  the  same  crime ;  it  was  held, 
that  these  pleas  could  not  be  received  as  ad- 
missioDs  of  the  facts  alleged  in  the  libels. 
Turner  v.  Turner^  3  Greenl.  398. 

41 1 .  A  charge  of  extreme  crneltj,  and  a  charge 
of  adultery,  may  be  joined  in  the  same  libel ;  and 
the  court  will  decree  a  divorce  according  to  the 
evidence  produced.  Young  v.  Youngs  1  Mass. 
430. 

412.  If,  upon  a  libel  for  a  divorce  for  the  cause 
of  adultery,  the  respondent  would  show  a  like 
crime  committed  by  the  libellant,  he  must  plead 
it,  or  evidence  of  the  same  will  not  be  received 
Pastor et  v  Pastor tt^  6  Mass.  276. 

413.  Where  a  libel  for  a  divorce  charged  gen- 
erally, that  the  respondent  had  committed  vari- 
ous acts  of  adultery  at  divers  times,  with  per- 
sons unknown,  during  a  period  of  eight  years, 
the  court  ordered  the  libellant  to  file  a  bill  of 
particulars,    ^dams  v.  Adams^  16  Pick.  254. 

414.  If  a  libel  for  divorce  allege  adultery  with 
a  particular  person,  it  is  not  sustained  by  proof 
of  adultery  with  any  other  person.  Washburn 
V.  Washburn,  5  N.  Hamp.  195. 

415.  Where  a  libel  alleged  the  act  of  adultery 
to  have  been  committed  without  the  state,  witn 
a  person  to  the  libellant  unknown,  and  there 
was  an  appearance  for  the  respondent,  evidence 
was  admitted  of  adultery  committed  at  a  place 
within  the  commonwealth,    ib.  8  Mass.  131. 

416.  If,  upon  the  trial  of  a  libel  for  divorce 
for  the  cause  of  adultery,  the  person  named  as 
the  particeps  criminis  be  called  to  prove  the  fact 
alleged,  the  court  will  inquire  of  the  witness 
with  whom  the  crime  was  committed  ;  and,  if  it 
appear  that  the  witness  was  the  paramour,  the 
court  will  recommend  that  the  case  be  laid  be- 
fore the  grand  jury.  Brown  v.  Brown,  5  Mass. 
320. 

417.  Upon  a  libel  for  a  divorce,  by  a  husband 
against  his  wife,  evidence  that  the  wife  has  sus- 
tained the  character  of  a  lewd  and  unchaste 
woman  is  inadmissible  against  her.  Washburn 
V.  Waskbum,  5  N.  Hamp.  195. 

418.  Where  a  wife  has  committed  adultery,  a 
subsequent  cohabitation  with  her  by  the  husband, 
with  a  knowledge  of  her  guilt,  is  a  remission  of 
her  offence  on  his  part,  and  a  bar  to  a  divorce. 
HaU  V.  Hall,  4  N.  Hamp.  462. 

419.  In  a  libel' for  divorce  a  mncuZo  for  adul- 
tery, proof  that  the  injured  party  has  forgiven 
the  offence  by  subsequent  cohabitation  with  the 
offender,  may  be  given  in  evidence  under  a  gen- 
eral traverse  of  the  facts  allej^ed  in  the  Itbel. 
Backus  V.  Backus,  3  Greenl.  136. 

420.  Cohabitation  with  a  guilty  party,  after 
the  commission  of  adultery,  with  probable 
knowledge  of  the  offence,  is  a  remission  of  it, 
and  a  defence  to  a  petition  for  divorce ;  and  a 
conviction  of  the  husband  of  adultery  is  suffi- 
cient notice  to  the  wife  of  such  offence.  Dd' 
iber  v.  Dtlibtr,  9  Conn.  333.  Therefore,  where 
the  husband  had  been  convicted  of  adultery,  and 
his  wife,  knowing  of  such  conviction,  afterwards 
lodged  with  him  in  prison,  and  had  sexual  in- 
tercourse with  him,  it  was  held,  that  she  had 
probable  knowledge  of  the  offence,  and  that  the 
facts  proved  were  a  defence  to  a  petition  for 
divorce  brought  by  her.  ib, 

421.  In  a  libel  for  divorce  for  the  cause  of 
adultery,  the  record  of  the  conviction  of  the  re- 
spon'dent,  upon  an  indictment  for  that  crime,  is 
sufficient  evidence,  both  of  the  marriage,  and  of 
the  offence.  Anderson  v.  Anderson,  4  Greenl. 
100.  A  libel  for  divorce  a  vinculo,  for  adultery, 
may  be  amended  by  adding  a  charge  of  extreme 
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cruelty,  and  praying  for  a  divorce  firom  bed  and 
board,  ib. 

422.  In  a  libel  for  divorce  for  the  cause  of 
adultery,  the  record  of  the  party's  conviction  for 
that  offence  will  be  received,  after  default,  in 
proof  of  the  crime  charged  in  the  libel.  Randall 
V.  Randall,  4  Greenl.  ^26. 

423.  A  divorce  a  vineuU  for  the  cause  of  aduU ' 
tery  will  not  be  granted  upon  the  confession  of 
the  party  charged,  unsupported  by  other  evi- 
dence. HollanA  v.  Holland,  2  Mass.  154.  Bax- 
ter T.  Baxter,  1  Mass.  346.  But  where  it  ap- 
peared, by  the  circumstances  of  the  case,  that 
there  was  no  collusion,  the  libellee's  confession 
was  held  sufficient.  Billings  v.  Billings,  11 
Pick.  461. 

424.  In  a  libel  for  divorce  for  the  cause  of 
adaltery,  proof  of  a  second  marriage  of  the  re- 
spondent is  not  sufficient  evidence  of  the  fact 
of  adultery,  without  also  proving  cohabitation. 
Reemie  v.  Reemie,  4  Mass.  o86. 

425.  If,  in  a  libel  for  divorce  for  the  cause  of 
adultery,  it  shall  appear  that  the  libellant  did 

Relieve,  upon  reasonable  grounds,  the  guilt  of 
the  respondent,  and  still  continued  to  cohabit 
with  him  or  her,  the  libellant  will  be  presumed 
to  have  remitted  the  crime,  and  shall  not  be 
allowed  a  decree  for  a  divorce  for  that  cause. 
Anonymous,  6  Mass.  147.  Perkins  v.  Perkins, 
ib.  69.    Jfarth  v.  Jforth,  5  Mass.  320. 

426.  If  a  man  apply  for  a  divorce  on  account 
of  the  adultery  of  his  wife,  and  it  be  proved  that, 
after  the  offence  complained  of,  he  himself  lived 
in  adultery  with  another  woman,  his  application 
must  fail.  Christianberry  v.  Christianborry,  8 
Blackf  203. 

427.  A  divorce  will  not  be  granted  where  the 
applicant  is  living  in  adultery.    Maitox  v.  Mattox^ 

2  Ham.  233. 

428.  If,  upon  the  hearing  of  a  libel  for  divorce 
for  the  cause  of  adultery  of  the  husband,  it  ap- 
pears that  he  has  become  insane  since  the  fkct 
charged,  the  court  will  not  proceed  further  until 
the  appointment  of  a  guardian.  Mansfield  ▼. 
MansfieU,  13  Mass.  412. 

429.  A  divorce  will  not  be  decreed  for  the 
cause  of  adultery,  if  it  appear  that  the  libellee 
was  insane  when  th«  offence  was  committed. 
Broadstreet  v.  Broadstreet,  7  Mass.  474. 

(c.)   LibeU. 

430.  Libels  for  divorce  should  be  subscribed 
by  the  libellants  themselves,  and  not  by  attomev 
or  gruardian.     WUlard  v.   Willard,  4  Mass.  50d. 
Winslow  V.    Winslow,  7  Mass.  96.      Chuld  r 
Gould,  1  Met.  382. 

431.  Where  the  libellant  stated  her  maiden 
name  to  have  been  Launders,  and  in  the  copy 
published  the  name  was  Saunders,  the  notice 
was  considered  insufficient,  on  account  of  the 
variance.    Jenne  v.  Jenne,  7  Mass.  94. 

432.  In  New  Hampshire,  a  libel  for  a  divorce, 
on  the  ground  that  the  husband  of  the  libellant, 
l)jeing  of  sufficient  ability,  had  negleeted  for  five 
years  together  to  make  any  provision  for  her 
support,  must  state  with  certainty  where  the 
marriage  was  solemnized,  and  that  the  husband 
had  been  an  inhabitant  of  the  state.  White  ¥. 
White,  5  N.  Hamp  476. 

433.  A  libel  for  a  ^voree  for  the  eause  of 
adultery  will  not  be  sunained  in  Massachusetts, 
where  it  appears  that  the  parties  lived  in  another 
state  at  the  time  the  adultery  charged  was 
committed,  although  the  libellant  have  since 
removed  into  that  state.     Hopkins  v.  Hopkins^ 

3  Mass.  158.     Carter  v.   Carter^  6  Mass.   963 


514 


HUSBAND   AND  WIFE. 


But  if  the  pwUM  had  lired  here  before  the  tiine  | 
of  the  alleged  criine,  and  the  wronfr^oer  had  : 
remored  out  of  the  eonntj  and  committed  the 
oflence,  the  libel  would  be  aoctained.     Hoplams 
r.  Hopldnt,  3  Mass.  156. 

434.  If  the  libellee  is  abient  on  a  Tojage,  with 
an  ezpeetation  of  retoming,  it  is  not  such  an 
^absence  from  the  state  as  will  anthorize  pro- 
eeedings  npon  the  libel  without  personal  notice 
to  him.    JUsce  r.  JUsce,  7  Mass.  212. 

435.  Libels  mnst  be  filed  in  the  elerk*s  office 
bj  the  {Mutj  complaining,  and  he  shall  canse 
the  other  partj  to  be  seired  with  an  attested 
copy  of  the  same,  and  with  a  summons,  14  days 
before  the  first  day  of  the  term.  Newspaper 
notice  can  be  resorted  to  only  where  it  appears 
br  the  libel  that  the  party  to  be  notified  is  oat  of 
the  state.  HomgUm  ▼..  HomtUm,  3  Mass.  159. 
ChoaU  ▼.  ChoaUj  ib.  391.  ^lumunumt^  5  Mass. 
197.  Smith  ▼.  Smiik,  6  MsM.  36.  9miik  r. 
Smith,  9  Bfass.  422.  A  serrice  by  reading  is  not 
sufficient.  Smith  t.  Smith,  9  Mass.  422.  Nor 
br  a  constable.  Bratmi  ▼.  Brawn,  15  Mass.  389. 
Nor  by  an  attested  copy  left  at  the  libellee 's  last 
and  usual  place  of  abode,  if  it  appear  that  the 
libellee  was  not  in  the  house  at  the  time,  and 
had  not  been  within  the  couifty  since  the  ser* 
▼ice.  RandaU  ▼.  Randall,  7  Mass.  502.  Nor 
where  it  appears  that  the  libellant  is  resident  in 
another  state.  Labatiere  ▼.  Labatiert,  8  Mass. 
f83. 

436.  Under  the  Massachusetts  sUtute  of  1786, 
a  libel  for  a  dirorce  must  be  originally  filed,  and 
notice  ordered,  in  the  county  where  the  parties 
live.  Moore  ▼.  Moore,  2  Mass.  117.  But  where 
the  libellee  was  out  of  the  state,  the  libel  was 
filed  and  notice  ordered  in  a  county  other  than 
that  in  which  the  libellant  lived,  the  order  of 
notice  being  for  the  libellee's  appearance  to 
answer  in  the  county  where  the  libellant  lived. 
Merry  ▼.  Merry,  12  Mass.  312. 

437.  Where  a  husband  and  wife  have  no  per- 
manent place  of  residence,  the  libel  may  be 
sustained  in  the  county  where  the  libellant  re- 
sides. Lane  ▼.  Lane,  2  Mass.  167.  Squire  v. 
Syuire,  3  Mass.  184.  ^lUer,  where  the  libellant 
only  has  changed  his  or  her  residence.  Rich- 
ardson ▼.  Richardson,  2  Mass.  153. 

438.  In  a  libel  for  divorce  a  mensa  et  thoro, 
the  court  will  require  evidence  of  the  marriage, 
even  though  the  respondent  does  not  appear,  to 
answer  to  the  libel.  WiUiams  v.  WUliams,  3 
Greenl.  135. 

439.  In  Connecticut,  on  a  petition  for  divorce 
by  the  wife,  for  wilful  desertion  by  her  husband, 
the  court  dispensed  with  the  petitioner's  personal 
appearance  in  court,  the  facts  being  clearly 
proved.     Scott  v.  Scott,  Kirby,  270. 

440.  A  libel  for  divorce  on  account  of  bar- 
barous treatment  may  be  tried  by  the  court 
without  a  jury,  under  the  Pennsylvania  act  of 
1785.     Carr  v.  Carr,  2  Teates,  207. 

441.  If  the  wife  of  a  citizen  of  New  York 
leave  her  husband  for  the  express  purpose  of 

Soing  into  another  state,  and  there  obtaining  a 
ivorce,  and  a  divorce  is  decreed  to  her,  on 
grounds  not  authorizing  it  in  New  York,  with 
alimony,*8he  cannot,  this  being  an  evasion  of  the 
law,  support  an  action  upon  tne  decree  in  New 
York.    Jackson  v.  Jackson,  1  Johns.  424. 

442.  To  a  libel  for  a  divorce  from  a  husband, 
a  msii#a,  a  plea  that  the  husband  had  offered  to 


cohabit,    &e.,    is    insuffieient. 
2  DalL  128. 


(d.)   jf/iflumy. 

443.  If  the  wiie  becomes  reconciled  to  her 
husband  after  a  divorce  and  order  of  alimony, 
the  order  for  alimony  expires.  Tijtn  v.  7yb^  2 
Binn.  202. 

444.  Where  a  divorce  was  decreed,  with  an 
allowance  of  alimony  payable  quarter-yearly, 
the  court  made  an  order  that  execution  issue,  as 
the  instalments  become  due,  in  any  county  when 
the  court  might  be  ;  but  the  court  subsequently 
refused  to  issue  execution  for  a  quarterly  pay- 
ment in  arrear,  in  another  county,  without  no- 
tice to  the  respondent.  French  v.  French,  4 
Mass.  588. 

445.  Where  a  certain  sum  was  allowed  to  a 
wife  for  alimony,  after  a  divorce  decreed,  the 
court  directed  an  execution  for  the  whole  amount 
to  be  issued  against  the  husband.  Orrok  t. 
Orrok,\  Mass.  341. 

446.  In  Connecticut,  upon  a  divorce  of  hus- 
band and  wiie,  for  the  adultery  of  the  husband, 
the  court  will  grant  alimony,  not  exceeding  one 
third  part  of  the  husband's  estste,  ana  this 
although  the  husband  is  an  inhabitant  and  resi- 
dent of  another  state,  and  had  not  been  within 
the  state  during  the  pendency  of  the  petition, 
and  had  no  property  within  the  state,  and  only 
appeared  by  attorney.  Sanford  v.  Sanford,  5 
Day,  353. 

447.  On  a  divorce  for  abandonment  by  the 
husband,  where  the  husband  is  possessed  of  real 
and  personal  property,  decreeing  a  gross  sum  in 
money  to  the  wife  is  erroneous;  a  decree  for 
the  use  of  one  third  of  his  real  estate  during 
her  life,  and  half  his  personal  estate  absolutely, 
would  be  proper.     Fishli  v.  Fiskli,  2  Litt.  337. 

448.  Where  a  divorce  has  been  obtained  by 
the  wife,  and  her  conduct  is  blameless,  an  allow- 
ance, equal  to  what  the  law  gives  her  on  the 
death  of  her  husband,  is  reasonable.  J%omherry 
V.  T%omherry,  4  Litt.  251. 

449.  A  wife  may  maintain  an  action  by  her 
next  friend  against  her  husband  for  alimony,  de- 
creed her  by  a  court  of  equity.  Prather  v. 
Clarke,  Const.  Rep.  453. 

450.  A  sum  ordered  to  be  paid  to  the  wife, 
upon  her  divorce  from  her  husband,  is  recover- 
able ou^  of  bis  estate.  Smith  v.  Smith,  1  Root, 
349. 

451.  After  a  decree  of  alimony,  the  husband 
is  not  chargeable  for  debts  contracted  by  the 
wife.     Rennet  v.  O' Fallon,  2  Mis.  69. 

452.  The  courts  of  North  Carolina  have  no 
power,  in  a  petition  for  divorce  and  alimony,  to 
allow  alimony  pendente  lite.  Wilson  v.  Wilsonj 
2  Dev.  Sl  Bat.  377. 

453.  A  decree  for  alimony,  charged  upon  real 
estate,  where  the  petition  for  divorce  is  in  gen- 
eral terms,  binds  the  estate  only  from  the  time 
of  its  rendition,  and  the  charge  will  be  subject 
to  the  lien  of  judgments  rendered  pending  the 
petition  for  divorce.  Hamlin  v.  Bevans,  7  Ham. 
(Part  Ist,)  161. 

454.  A  husband  in  Tennessee,  who  has  been 
divorced  from  bed  and  board,  and  decreed  to 
pay  alimony  to  his  wife,  cannot  avoid  the  pay- 
ment thereof,  on  account  of  the  subsequent 
lewdness  and  adultery  of  the  wife.  Slottm  w. 
Coz,  4  Hay  w.  75. 
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IDIOTS  AND  LUNATICS. 

1.  Sanity  \a  to  be  presamed,  and  the  burden  of 
proof  is  on  the  party  denying  it.  Jackson  v.  Van 
Jhuen^  5  Johns.  144.  But  afler  a  general  de- 
rangement has  been  shown,  the  burden  is  upon 
the  other  party  to  show  the  sanity  at  the  time  of 
doing  a  particular  act.   ib. 

2.  Sanity  is  to  be  presumed  in  one  doing  any 
act  civil  or  criminal,  until  insanity  be  fully 
proved.    Lee  v.  Lee,  4  M'Cord,  183. 

3.  Where  an  act  is  sought  to  be  avoided  on 
the  ground  of  mental  disability,  the  proof  lies 
with  him  who  allesres  it.  Until  the  contrary 
appears,  sanity  will  be  presumed.  But  if  a  gen- 
'eral  derangement  is  shown,  that  is,  that  the 
party  has  wholly  lost  his  understanding,  it  is  in- 
cumbent on  the  party  who  seeks  to  uphold  the 
act,  to  show  sanity  at  the  time  it  was  performed. 
Jackson  v.  King,  4  Cow.  207. 

4.  Where  the  defence  of  a  prisoner  is  insanity, 
evidence  to  prove  insanity  before  the  act  was 
committed  is  proper,  without  first  proving  the 
insanity  at  the  time  of  its  commission.  Vance  v. 
Commonwealth^  2  Virg.  Cas.  132. 

5.  The  acts  of  a  lunatic  before  ofiSce  fbund  are 
not  void  but  voidable.  Jackson  v.  Gumaery  2 
Cow.  552.  Afler  office  found  they  are  void. 
Pearl  v.  JfDowell,  3  J.  J.  Marsh.  658. 

6.  Where  one  indicted  for  murder  would 
make  no  distinct  plea,  and  appeared  to  be  de- 
ranged, a  jury  were  empanelled  to  try  whether 
he  neglected  to  plead  willfully,  or  by  the  act  of 
Grod ;  and  on  the  finding  of  the  jury*  that  it  was 
for  the  latter  reason,  the  court  remanded  him  to 
jail.  Commonwealth  v.  BreUey,  1  Mass.  103.  So 
where  one,  having  committed  a  homicide,  had 
been  sent  to  the  house  of  correction,  pursuant  to 
the  Massachusetts  statute  of  1797,  c.  61,  §3,  as  a 
person  dangerous  to  go  at  large,  and  was  then 
tried  for  murder,  and  acquitted  on  the  ground  of 
insanity,  the  court  remanded  him  to  the  house 
of  correction  till  he  should  be  duly  discharged. 
Commonwealth  v.  Meriam,  7  Mass.  168. 

7.  On  a  libel  for  divorce  for  the  adultery  of 
the  husband,  it  appearing  that  the  libellee  had 
become  insane  since  the  fact  charged,  the  court 
refused  to  proceed  until  a  sruardian  was  ap- 
pointed.    Mansfield  v.  Mansfield^  13  Mass.  412. 

8.  In  trover  for  a  promissory  note  pledged 
to  P.  by  S.  when  he  was  insane,  it  is  no  defence 
that  P.  did  not  at  the  time  know  of,  or  have  any 
reason  to  suspect,  the  insanity,  and  acted  bona 
fide.     Seaver  v.  Phelps,  11  Pick.  304. 

9.  Where,  prior  to  the  passage  of  the  Massa- 
chusetts statute  of  1832,  regulating  the  State 
Lunatic  Hospital,  a  lunatic  was  committed  to  the 
house  of  correction  in  the  town  of  W.  in  pursu- 
ance of  statute  1797,  and  such  lunatic  was 
removed  to  the  State  Lunatic  Hospital  pre- 
viously to  statute  of  1834 ;  it  was  held,  that  no 
action  could  be  maintained  against  the  town 
of  W.  by  the  treasurer  of  the  hospital  for  the 
rapport  of  such  lunatic,  the  statute  of  1834  hav- 
ing repealed  those  of  1797  and  1832.  Foster  v. 
Worcester,  16  Pick.  71. 

10.  The  conservator  of  an  idiot  in  Connecti- 
cttt,  is  not  empowered,  by  virtue  of  his  office,  to 
enake  a  lease  of  such  idiot*s  real  estate,  nor  has 


he  any  authority  or  right  to  sell  and  dispose  of 
timber  and  fire- wood,  growing  on  the  idiot's 
land.  Treat  v.  Peck,  5  Conn.  280.  If  a  lessee  of 
a  conservator  commits  waste  by  cutting  timber 
and  fire-wood,  the  estate  at  will  is  ipso  facto 
determined  ;  the  tenant  becomes  a  trespasser  afr 
initio  ;  and  the  idiot,  being  the  general  owner  of 
the  land,  may  maintain  trespass  quare  clausum.  ib. 

11.  An  inquisition  taken  under  a  writ  de  luna- 
tico  inquirendo  is  admissible,  though  not  conclu- 
sive evidence  to  prove  the  lunacy  of  an  obligor 
in  an  action  of  debt  on  bond.  Hart  v.  Deamer^  6 
Wend.  497. 

12.  Creditors  of  the  obligor,  where  the  defence 
is  lunacv,  are  competent  witnesses  to  prove  the 
obligor  mcapable  of  manaffing  his  concerns  at 
the  time  of  the  execution  of  the  bond ;  if  a  direct 
and  certain  intereM  appears,  they  will  not  bi« 
competent,  ib. 

13.  A  return  to  a  commission  de  lunatico,  &c., 
that  the  party  **  by  reason  of  old  age  and  sick- 
ness is  so  deprived  of  reason  as  to  be  unable  to 
manage  his  estate,**  is  not  a  finding  of  non  eom- 
pos  within  the  statute.  ,Joh7i  Beaumont,  I 
Whart.  52. 

14.  An  inquisition,  under  a  writ  de  lunatico 
inquirendo,  finding  one  of  unsound  mind,  is  only 
prima  facie  evidence  that  a  deed  executed  during 
the  period  inquired  of  is  invalid.  Hutchinson  v. 
Sandt,  4  Rawle,  234. 

15.  The  judgment  of  the  Pennsylvania  com- 
mon pleas,  quashing  an  inquisition  of  lunacy,  is 
revisable  in  the  supreme  court  on  certiorari. 
Commonwealth  v.  Beaumont,  4  Rawle,  366. 

16.  A  writ  of  error  does  not  lie  to  an  inquisi- 
tion of  the  Pennsylvania  common  pleas,  finding 
one  a  lunatic.     John  Gest,  9  S.  &  R.  317. 

17.  The  court  may  appoint  a  receiver  of  the 
lunatic*s  estate  before  the  return  of  the  inquisi- 
tion under  a  commission  of  lunacy.  In  the  Mat- 
ter  of  Kenton,  5  Binn.  613. 

18.  In  Virginia,  a  committee  of  a  lunatic, 
appointed  by  the  chancellor,  is  a  mere  commis- 
sioner of  the  court,  managing  the  person  and 
estate  of  the  lunatic,  under  the  direction  of  the 
chancellor,  and  is  responsible  to  the  court  as  a 
receiver,  removable  in  its  discretion,  and  not 
liable  to  be  sued  at  law  on  claims  either  against 
the  lunatic  himself,  or  his  estate,  as  in  case  of  a 
committee  appointed  under  the  statute.  BolUng 
V.  Turner,  6  Rand.  584. 

19.  An  inquisition  of  lunacy  is  not  conclusive 
against  any  person  not  a  party  to  it.  Den  v. 
Clark,  5  Halst.  217. 

20.  The  party  against  whom  an  inquisition  of 
lunacy  is  received  may  impugn  the  finding  by 
contrary  evidence,  without  first  pursuing  the 
procedure  technically  called  a  "  traverse  of  the 
inquisition.**   ib. 

21.  The  committee  of  a  lunatic  cannot  main- 
tain an  action  in  their  own  names  on  a  covenant 

g'iven  to  the  lunatic.     Cameron  v.  Potting er,  3 
ibb,  11. 

22.  Though  a  lunatic  cannot  bind  himself  by 
express  contract,  yet  the  law  will  bind  him,  by 
implication,  to  pay  for  medical  or  surgical  ser- 
vices administered  to  his  wife,  upon  a  propei 
case  made  out.  Pearl  v.  M'Dowell^  3  J.  J 
Marsh.  658. 
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22  llie  eommittee  of  a  Innatie  cannot  bind 
him  by  a  contract.  Pearl  ▼.  M'DovoeU^  3  J.  J. 
Manh.  658. 

24.  A  temporary  Bospension  of  reason,  occa- 
sioned by  the  voluntary  use  of  ardent  spirits, 
will  not  ezcase  a  crime  committed  in  such  state. 
Bennett  v.  Tennessee^  Mart.  &  Yer^.  133.  Com- 
well  V.  Tennessee^  Mart.  Sl  Terg.  147. 

25.  If  a  prisoner  who  has  been  convicted  of 
murder,  allege,  by  his  counsel,  that  he  at  that 
time  is  a  lunatic,  and  the  judge,  upon  his  own 
inspection,  is  satisfied  that  the  plea  is  false,  he 
may  pronounce  the  sentence  of  the  law  without 
having  a  jury  empanelled  to  ascertain  the  fact. 
Bonds  V.  Tennessee^  Mart,  dc  Terg.  143.  But  if 
the  court  have  any  doubt,  a  venire  should  be 
awarded,  returnable  instanter,  to  ascertain  the 
iacts.  ib. 

26.  A  fixed,  habitual  madness,  which  is  the 
result  of  long-continued  drunkenness,  will  ex- 
cuse a  crime,  in  Tennessee ;  but  insanity,  which 
is  the  immediate  result  of  intoxication,  a^ords  no 
excuse  for  crime.  ComweLl  v.  Tennessee^  Mart. 
6l  Terg.  147. 

27.  Where  a  guardian  of  a  lunatic  purchased 
a  slave  from  him,  and  afterwards,  on  the  lunatic*s 
becoming  of  sound  mind,  the  sale  was  con- 
firmed, it  was  held  to  be  valid.  Boyce  v.  War- 
ren,  2  Dev.  &  Bat.  498. 

28.  A  man  of  weak  n^d  is  bound  by  his  con- 
tract, if  there  is  no  fraud,  or  undue  advantage 
taken  of  his  situation.  Dods  v.  WUson^  Const. 
Rep.  448. 

29.  Decree  of  a  court  of  probate  appointing  a 
guardian  to  an  idiot,  non  compos^  dEu;.,  is  subject 
to  appeal.  And  if  such  appointment  be  made 
under  the  103d  section  of  the  Vermont  act  relat- 
ing to  probate  courts,  dbc,  without  notice  to  such 
person,  it  is  void ;  and  there  must  also  be  reason- 
able notice  to  him  of  the  intention  to  appoint  a 
guardian.  And  the  adjudication  made  upon  in- 
quisition as  to  the  insanity,  idiocy,  dEu;.,  may  be 
appealed  to  a  jury.  Skumioay  v.  Skumway^  2 
Verm.  339.     See  (tdardiah. 

30.  The  return  of  an  inquest  of  lunacy  may  be 
sufficient,  though  it  do  not  recite  the  words  of 
the  statute.     Smith  v.  Bumham^  1  Aik.  84. 

31.  The  title  of  a  lunatic  passes  by  a  sale  of 
his  real  estate  by  his  guardian,  though  it  do 
not  appear  that  any  one  Had  given  notice  of  the 
intention  of  the  guardian  to  apply  to  the  pro- 
bate court  for  leave  to  make  the  sale,   vb, 

32.  A  suit  to  enforce  the  rights  of  a  lunatic 
should  be  in  his  name,  and  not  in  the  name  of 
his  committee ;  but  the  committee  may  sue  in  his 
own  name  to  enforce  a  contract,  made  in  his 
own  name,  respecting  the  property  of  the  luna- 
tic.    Crane  v.  Jinder»on^  3  bana,  119. 


IMPOUNDING  OF  CATTLE. 

1.  In  an  indictment  for  pound  breach,  the  ille- 
gality of  the  impounding  of  the  cattle  cannot  be 
shown  in  defence.  Commonwealth  v.  Beale,  5 
Pick.  514.  The  penalties  of  statute  1788,  c.65,  §  6, 
for  pound  breach,  or  otherwise  delivering  crea- 
tures from  a  pound,  extend  to  cases  of  cattle  im- 
pounded for  going  at  large,  under  statute  1799, 
c.  61.  ih. 

2.  An  application  for  a  warrant  to  appraise 
cattle  impounded  need  not  be  in  writing.  Gil- 
more  v.  liolt^  4  Pick.  258.  An  oath  administered 
to  appraissn  of  cattle  impounded  for  being  found 


going  at  large  without  a  keeper,  that  they  should 
«*  faithfully  appraise  the  creatures  named  in  the 
warrant,  according  to  their  best  skill  and  judg- 
ment,*' was  held  sufficient ;  the  oath  in  relation 
to  cattle  taken  damage  feasant  being  inappli- 
cable, ib.  In  such  case,  the  appraisers  returning 
on  the  warrant  only  the  value  of  the  cattle  ap- 
praised, without  the  amount  of  the  penaltv  and 
charges,  the  return  was  held  sufficient,  ih.  A 
turnpike  road  is  a  highway,  within  the  meaning 
of  the  statute  restraining  nrom  going  at  large,  ib. 
An  inhabitant  of  a  town  taking  up  cattle  found 
going  at  large  within  the  town,  contrary  to  a  vote 
of  the  inhabitants,  may  impound  them  in  his  pri- 
vate close,  ib.  Notice  given  to  the  owner  of 
cattle,  before  they  are  impounded,  of  the  fact 
and  cause  of  their  being  taken,  and,  after  the 
impounding,  of  the  place  where  they  are,  is  « 
legal  notice,  ib. 

3.  A  private  individual  impounding  a  beast 
taken  damage  feasant,  in  a  town  pound,  is  not 
liable  for  injuries  which  such  beast  may  re- 
ceive from  cattle  confined  in  the  same  pound.* 
Brighiman  v.  GrinneU,  9  Pick.  14. 

4.  It  is  the  duty  of  a  party  impounding  cattle 
to  feed  and  water  them  properly,  according  to 
the  usage  of  the  country  and  of  good  husbandry  ; 
and  where  a  field-driver,  in  warm  weather, 
drove  milch  cows,  unlawfully  at  large,  to  the 
town  pound,  where  he  kept  them  ffom  7  o'clock 
▲.  M.  to  5  o'clock  p.  M.,  without  food  or  water, 
he  was  held  to  be  a  trespasser  ab  initio.  Admms 
V.  Adams^  13  Pick.  384. 

5.  Under  the  Vermont  act  of  2d  Nov.,  ]79d, 
swine  at  large  cannot  be  impounded  unless  they 
are  suffered  to  roam  by  their  owners,  or  are 
found  damage  feasant.  Adams  v.  Jfiekols^  1 
Aik.  316. 

6.  The  statutes  of  Vermont  concerning  ina- 
pounding  of  cattle  supersede  the  conmMm  law, 
pro  tanto.  Where  one  has  supported  the  whole 
fence  for  20  years,  and,  for  want  of  repairs,  hie 
neighbor's  cattle  break  in,  he  cannot  impoand 
them  as  damage  feasant,  without  previous  de- 
mand on  their  owner  to  support  half  the  fence 
Mooney  v.  Maynard,  1  Venn.  470. 

7.  The  impounding  of  a  horse,  without  tbe 
subsequent  sale  required  by  the  pound  act,  is  n 
trespass  ab  initio ;  and  in  order  to  a  legal  sale, 
the  place  of  sale  must  be  notified.  Smtian  t. 
Beach,  2  Verm.  42. 

8.  In  Vermont,  if  sheep  are  taken  damage 
feasant,  it  is  sufficient  if  notice  be  given  to  the 
owner  24  hours  af^r  they  are  delivered  to  the 
pound-keeper.  Personal  notice,  and  received 
as  coming  from  the  impounder,  is  sufficient, 
though  given  by  another.  The  notice  need  not 
be  to  appoint  appraisers,  for  the  party  impound- 
ing may  waive  damages.  Moore  v.  Roboins^  7 
Verm.  363. 

9.  Cattle  damage  feasant  cannot  be  impound- 
ed, in  New  York,  until  the  damage  has  been 
ascertained  and  appraised,  by  two  fence-view- 
ers, according  to  the  directions  of  the  statute. 
Sackrider  v.  MDonald,  10  Johns.  253.  Hop- 
kins V.  Hopkins^  ib.  369.  PraU  v.  Pstris^  2 
Johns.  191. 

10.  If  a  person  impound  beasts,  taken  damage 
feasant,  before  the  damages  have  beien  ascer- 
tained, he  is  liable  to  an  action  of  trespass  by  the 
owner.  Merritt  v.  O'Jfeil,  13  Johns.  477.  And 
it  is  no  defence  to  such  action,  that  the  owner  of 
the  beast  is  himself  the  pound-master,  if  the  dis- 
trainer has  actually  put  them  into  his  custody, 
as  pound-master,  ib. 
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XNCUMBRANCS. 

1.  A  h^nafide  purchaser  of  land,  charged  hf  a 
testator  with  the  payment  of  his  debts  and  lega- 
cies, is  not  bound  to  see  to  the  application  of  the 
purchase  money.  Jlndrews  t.  Sparkawk^  13 
Pick.  393. 

2.  A  declaration  on  a  covenant  against  incum- 
brances, settinjr  forth  an  incumbrance  created 
by  an  ancient  deed,  is  bad  on  demurrer,  if  it  do 
not  connect  the  defendant's  title  with  such  deed. 
Kdlogg  y.  Rohinsan^  6  Verm.  276.    See  Cov- 

SBANT. 


INDEMNITY. 

1.  One  who  has  a  promise  of  indemnity  against 
a  debt,  and  is  sued  and  compelled  to  pay  it,  with 
costs,  may  recover  against  the  promisor  the 
costs,  as  well  as  the  principal,  with  interest. 
MoU  V.  Uieks^  1  Cow.  513. 

2.  A  bond  to  save  harmless  and  indemnify 
against  the  costs  and  expenses  of  a  certain  act, 
extends  to  the  costs  of  defending  a  groundless 
suit  for  the  act,  in  which  the  obligee  succeeded ; 
and  the  obligors,  havina  notice  of  the  suit,  are 
bound  to  defend  it.  If  Uiey  do  not,  the  recovery 
is  conclusive  against  them  as  to  the  amount  of 
damages.  Tr%sietB  of  J^twburgh  v.  GaUUian^  4 
Cow.  340. 

3.  H.  became  suretv  for  B.,  a  deputy  sheriff, 
to  A.,  the  sheriff.  After  A.,  in  consideration  pf 
H.*s  becoming  surety  for  him,  promised  ver- 
bally to  indemnify  H.  against  his  suretyship  for 
B.,  A.  was  afterwards  sued  for  B.'s  wrongfully 
taking  goods  on  a  ji.  /a. ;  and  H.,  with  A.'s 
knowledge,  defended  the  suit,  brought  a  writ  of 
error,  and  reversed  one  judgment  against  A  ; 
defended  another  suit  against  A.,  for  the  same 
cause ;  brought  error,  but  the  judgment  was 
affirmed ;  and  all  with  A.'s  knowledge ;  in 
which  H.  spent  moneys  in  retaining  an  attorney 
and  defending  the  suit,  &c.  In  an  action 
against  A.,  on  his  promise  to  indemnify,  held, 
that  H.  might  recover  the  money  thus  expended, 
for  A's  consent  to  the  expenditure  might,  under 
the  circumstances,  be  presumed.  HaUy.  Andrus, 
6  Cow.  225. 

4.  A  promise  to  indemniQr  against  a  trespass 
IS  valid,  unless  the  promisor  shows  that  the 
promisee  knew  the  act  to  be  a  trespass  and  il- 
legal. Stons  V.  Hooktr,  9  Cow.  154.  And  where 
the  promisee,  upon  beinff  sued  for  the  trespass, 
confessed  judgment,  and  paid  the  amount  con- 
fessed in  good  faith,  his  promisor  will  be  bound 
to  repay  him  the  amount  paid,  upon  his  proving 
that  it  was  not  too  much,  ib, 

5.  In  an  action  against  the  sureties  in  an  in- 
demnity bond,  it  is  no  defence  that  the  obligee 
neglected  to  defend  the  suit  against  him,  by 
which  he  was  damnified  within  the  terms  of  the 
bond.  Thus  where  a  deputy  sheriff  neglected 
to  pay  over  money  collected  on  a  fi.fa.^  and  the 
sheriff,  being  sued,  paid  the  money  voluntarily, 

'without  defending  Uie  suit,  held,  that  this  was 
no  defence,  in  an  action  against  the  sureties  on 
the  deputy  sheriff's  bond.  Andrus  v.  BeaUs,  9 
Cow.  693. 

6.  An  agreement  to  pay  another's  note  is  not 
a  contract  of  indemnity,  and  his  action  accrues 
directly  on  non-payment.  Crofoot  v.  Moore^  4 
Verm.  209 

7.  A  special  count,  in  assumpsit,  on  a  promise 
.o  indemnify,  not  alleging  the  plaintiff  damnified. 


or  notice  thereof  to  the  defendant,  is  bad.  Fams 
worth  V.  J{€tson^  Brayt.  194. 

8.  The  act  of  South  Carolina  of  1784  for  in- 
demnifying Gen.  Sumter,  exonerated  him,  and 
all  acting  under  him,from4ill  process  in  any  way 
but  by  application  to  the  legislature,  on  account 
of  property  taken  in  order  to  give  success  to  the 
operations  of  war.     Porter  v.  Dunuy  1  Bay,  53. 

9.  Where  the  condition  of  a  bond  of  indem- 
nity is  simply  to  save  harmless  from  the  payment 
of  a  debt,  it  is  not  broken  until  the  obligee  has 
been  compelled  to  pay,  or,  having  become  liable, 
has  paid,  or  been  put  to  expense.  But  if  it  be 
that  obligor  shall  pay  the  debt,  and  discharge 
the  obligee  therefrom,  and  also  save  harmless, 
&c.,  upon  the  debt's  coming  due,  and  no  pay 
ment  nor  discharge,  there  is  a  breach.  St.  AU 
bans  V.  Cvrtis,  1  Chip.  164.     See  Bonn,  547. 

10.  In  an  action  by  sheriff,  on  his  deputy's 
bond  of  indemnity  to  him,  it  ehould  be  averred 
that  there  has  been  a  breach  of  the  deputy's  offi- 
cial duty,  in  consequence  of  which  a  recovery 
has  been  had  against  the  sheriff.  Hide  v.  CkUds^ 
1  Chip.  230. 

11 .  Contract  by  a  principal  to  his  surety  ta 
pay  the  note,  *'  so  as  to  wholly  indemnify  and 
save  harmless  said  surety  from  his  liability  on 
said  note,"  held  a  common  contract  of  indem 
nity,  and  that  surety  must  have  sustained  actua 
damage,  to  entitle  him  to  sue.  Sembley  it  would 
have  been  otherwise,  had  the  assurance  of  in- 
demnity been  given  before  the  note  became  due. 
Pond  V.  Warner^  2  Verm.  532.  The  allowance, 
by  commissioners,  of  a  large  demand  against  the 
estate  of  a  surety,  duly  reported  to  ihe  probate 
court,  and  registered  among  claims  asainst  the 
estate,  is  a  damnification,  which  will  entitle 
administrator  to  sue  the  indemnity,  ih. 

12.  On  a  promise  by  A  to  pay  and  indemnify  B 
against  three  notes,  payable  in  three  successive 
years,  if  B  is  obliged  to  pay  as  each  falls  due,  he 
may  recover  on  each  payment,  and  one  recovery  is 
no  bar  to  the  others.  Hosford  v.  Foote,  3  Verm. 
391. 

13.  Principal  makes  a  note  on  demand  to  his 
surety,  for  the  amount  of  his  liability,  on  which 
is  indorsed  an  agreement  that  it  is  not  to  be  de- 
manded unless  surety  is  called  on  to  pay  the 
debt,  or  has  reasonable  doubts  of  principal's 
ability  to  save  him  harmless.  Held,  that 
this  was  a  valid  contract  of  indemnity,  and  the 
note  was  suable  on  proof  of  principal's  failing 
circumstances,  though  surety  had  not  been  called 
upon.  Fletcher  v.  Edson,  8  Verm.  299;  In  such 
case,  surety  would  hold  whatever  he  received  on 
the  note,  as  trustee  of  the  principal,  for  the  dis- 
charge of  the  debt,  to  refund  whatever  was  not 
so  applied,  ib. 

14.  If  obliffee  in  a  bond  of  indemnity  suffer  a 
judgment  in  tne  subject  matter,  without  notice  to 
the  obligor,  it  lies  with  him,  in  an  action  for  the 
breach,  to  show  that  such  judgment  was  not  le- 
gally avoidable .     Castleton  v .  Miner,  8  Verm .  21 2. 


INDIANS. 

1.  Kxpenditures  by  an  Indian  agent,  for  the 
benefit  of  the  Indians,  and  on  a  tract  of  land 
reserved  and  held  by  themselves,  are  not  to  be 
charged  to  the  United  States.     U.  States  v.  Du 
vaU,  Gilpin,  356 

2.  The  tiUe  of  the  Indians  to  the  land  on  the 
American  continent  is  subordinate  to  the  abso 


518 


INDIANS  —  INDICTBiENT. 


lote  nllimate  title  acquired  by  diacoTeiy.    John' 
son  ▼.  JflfUosk^  8  Wheat.  543. 

3.  Grants  and  sorreys  of  lands  within  the  In- 
dian boundary  of  land,  in  North  Carolina,  are 
void.  Danfartk  y.  Wtar,  9  Wheat.  673.  But 
the  fact  that  a  g^ant  included  a  portion  of  land 
within  that  boundary,  will  not  vitiate  the  grant 
as  to  the  residue,  ib. 

4.  The  Cherokee  nation  is  a  distinct  commu- 
nity, in  which  the  laws  of  Georgia  can  have  no 
force,  and  which  the  citizens  of  Georgia  have  no 
right  to  enter,  without  the  consent  otthe  Chero- 
kees,  or  in  conformity  with  treaties  and  the  acts 
of  congress.  Worcester  y.  Georgia,  6  Pet.  515. 
The  act  of  the  legislature  of  Georgia,  passed  De- 
cember 22,  1830,  entitled  '*An  act  to  prevent 
tlie  exercise  of  assumed  and  arbitrary  power  by 
all  persons,  under  pretext  of  authority  from  the 
Cherokee  Indians,"  &c.,  is  unconstitutional  and 
void.  ib. 

5.  A  conveyance  of  land,  by  an  Indian  resident 
in  New  York  to  a  white  person,  is  void ;  and 
this  whether  the  Indian  reside,  at  the  time,  with 
his  tribe,  or  not.     Lee  v.  Glover,  8  Cow.  189. 

6.  The  New  Tork  act  (2  R.  L.  153)  relative  to 
Indians  within  that  state,  does  not  merely  pro- 
tect Indians  of  the  Oneida  nation  from  suits  or 
contracts,  while  residing  on  their  reservations, 
but  extends  to  suits  against  them,  wherever  they 
may  be ;  and  such  act  may  be  pleaded  in  bar,  as 
well  as  in  abatement.  Dana  v.  Dana,  14  Johns. 
181.     Vide  Jackson  v.  King,  18  ib.  506. 

7.  The  Brothertown,  Oneida,  and  Stockbridge 
Indians,  can  sue  and  be  sued  only  by  their  attor- 
neys, commissioned  for  that  purpose,  pursuant  to 
the  New  Tork  act,  2  N.  R.  L.  153.  Jackson  v. 
Reynolds,  14  Johns.  335. 

8.  The  Indian  tribes  within  the  state  of  New 
York  are  subject  to  the  jurisdiction  and  laws  of 
the  state.  They  are  not  aliens,  but  citizens,  ow- 
mg  allegiance  to  the  government,  and  entitled  to 
its  protection.  Jackson  v.  Goodell,  20  Johns. 
188.  8.  C.  ib.693.  They  may  acquire  property, 
by  purchase  or  descent,  and  aliene  or  transmit 
the  same  as  natural-born  subjects ;  subject,  how- 
ever, to  such  regulations  as  the  legislature  may 
prescribe  for  their  security  against  imposition 
and  fraud,  ib. 

9.  The  constitution  of  South  Carolina  con- 
fines the  right  of  voting  to  free  white  men. 
StcUe  v.  Managers  of  Elections,  1  Bailey,  215. 


INDICTMENT. 

I.    Generally. 

II.  Form  of  Indictment,  (a.)  Generally,  ( b.) 
Caption  and  Grand  Jurors,  ( c.)  Words 
of  Statute,  and  contra  formam  statuti. 
(d.)   Names,     (e.)    Tim^  of  Offence. 

III.  Trial. 

IV.  Verdict  and  Judgment. 
V.   Pleading  and  Evidence, 


I.    When  an  Indictment  lies,  and  Indictments 

generally, 

1.  It  is  not  an  indictable  offence  to  conspire  to 
defraud  9.  feme  covert  of  a  promissory  note  given 
for  her  separate  use,  in  consideration  of  her  dis- 
tribative  share  in  an  intestate  estate.  Comnum- 
mealth  v.  Manley,l2  Pick.  173. 

2.  An  indictment  will  lie,  at  common  law,  for 
stabbing  the  horse  of  another,  without  proof  of 
express  malice.     State  v.  Council,  1  Overt.  305. 


3.  An  injury  to  private  property,  though  with 
actual  force,  is  not  indictable,  at  common  law, 
unless  accompanied  by  a  breach  of  the  peace. 
State  V.  Wheeler,  3  Verm.  344. 

4.  Where  an  act  creating  a  corporation  to 
build  a  bridge,  and  allowing  diree  years  therefor, 
prescribed  that  it  should  be  built  with  a  draw 
and  piers,  and  the  corporation  completed  the 
bridge,  and  took  toll  for  more  than  a  year,  but 
neglected  to  build  any  piers,  held,  that  they  were 
indictable  for  such  neglect,  although  the  three 
years  had  not  elapsed.  Commonutealth  v.  PrO' 
prietors  of  Jiewburyport  Bridge,  9  Pick.  142.  An 
indictment  reciting  an  act  of  incorporation,  re- 
quiring that  a  bridge  should  be  provided  with 
piers  at  the  draw,  and  charging  that  the  de- 
fendants have  left  such  bridge  dectitute  of  any 
pier  at  said  draw,  is  defective,  without  an  express 
allegation  that  a  bridge  has  been  built,  ib. 

5.  A  prosecution  for  eaves-dropping  can  be 
maintained  at  common  law.  State  v.  Williams, 
2  Overt.  108. 

6.  One  cannot  be  indicted  for  counterfeiting, 
in  Virginia,  the  bills  of  North  Carolina.  StaU 
V.  Knight,  2  Hayw.  109. 

7.  An  indictment  will  not  lie  for  taking  up 
and  removing  a  corner-stone,  in  the  boundary 
line  between  A  and  B,  with  intent  to  injure  and 
dam^  B.     State  v.  Burroughs,  2  Halst  426. 

8.  One  stabbing  a  horse  that  does  not  belong 
to  him  is  not  indictable,  if  it  be  done  on  a  sud- 
den provocation.  State  v.  Landreth,  2  Law  Rep. 
446. 

9.  It  is  not  an  indictable  offence,  at  common 
law,  to  obtain  possession  of  a  deed,  lodged  as  an 
escrow,  by  false  pretences.  Commonfoealtk  v. 
Htarseu,  1  Mass.  137.  Nor  to  obtain  possession 
of  goods  by  lying  only,  without  the  use  of  false 
weights,  measures,  or  tokens.  Commonwealth  v. 
Warren,  6  Mass.  72.  Nor  for  a  man  to  set  fire  to 
his  own  property.  Bloss  v.  Tobey,  2  Pick.  320. 
Nor  to  administer  a  drug  for  the  purpose  of 
procuring  an  abortion,  unless  the  woman  who 
took  it  was  quick  with  child,  and  an  abortion  fol- 
lowed.    Commonwealth  v.  Bangs,  9  Mass.  387. 

10.  If  the  nose  is  bitten  off*,  it  is  a  cutting  off^ 
within  the  meaning  of  the  statute  of  New  Jersey. 
Stale  V.  Mairs,  Coxe,  453. 

11.  One  who  entertains  company  occasionally 
is  no  innkeeper,  and  cannot  be  indicted  for  keep- 
ing a  disorderly  house.  State  v.  Mathews,  2  Dev. 
&  Bat.  424. 

12.  Under  the  act  of  1778,  it  is  not  an  indicta- 
ble offence,  in  North  Carolina,  for  a  justice  of  the 
peace  to  marry  without  a  license.  State  v.  Lof- 
tin,  2  Dev.  &;  Bat.  31. 

13.  Under  the  New  Hampshire  statute  of  July 
7,  1827,  it  is  an  indictable  offence  to  exercise  the 
business  of  a  taverner,  without  a  license.  State 
V.  Fletcher,  5  N.  Hamp.  257. 

14.  Whenever  a  statute  prohibits  any  matter 
of  public  grievance  to  the  liberty  and  securi^ 
of  ibe  people,  or  commands  a  matter  of  conveni- 
ence, without  enacting  any  penalty  for  disobey- 
ing its  prohibitions  or  commands,  those  who 
violate  its  provisions  may  be  prosecuted  by  in- 
dictment, and  punished  by  fine.  t^. 

15.  It  is  an  indictable  offence  to  break,  with 
wood  and  stones,  the  windows  of  a  dwelling 
house,  in  the  night,  and  thus  disturb  and  terrify 
the  occupants  of  the  house.     State  v.  Batckelder, 
5  N.  Hamp.  549. 

16.  An  indictment  will  not  lie  for  rescuing 
goods  taken  in  execution,  out  of  the  possession 
of  a  constable,  there  being  no  assault  on  the 
constable.     Stale  v.  Sotherlm,  Harper,  414. 
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17.  An  indictment  lies  for  raising  a  liberty 
pole,  in  defiance  of  the  laws  of  Pennsylvania  and 
of  the  United  States,  in  a  riotous  manner,  and  to 
insult  commissioners  appointed  by  Pennsylvania 
and  the  United  States.  Pennsylvania  ▼.  Morri' 
aon^  Addis.  274. 

18.  Indictment  lies  for  tearing  down  and  re<i 
fusing  to  replace  an  advertisement  of  sale  of 
lands,  for  arrears  of  taxes,  put  up  by  county 
commissioners.  PennsylvaTvia  v.  Gillespie,  Ad- 
dis. 267. 

19.  An  indictment  at  common  law  lies  against 
one  for  exhibiting  an  obscene  picture.  It  need 
not  be  averred  that  the  exhibition  was  public  ;  a 
statement  that  it  was  shown  to  sundry  persons, 
for  money,  was  held  sufficient.  Nor  need  the 
picture  be  described  particularly,  nor  averred 
that  the  house  where  the  picture  is  exhibited  is 
a  nuisance.  Commonwealth  v.  Sharpless,  2  S.  d& 
R.91. 

20.  An  indictment  lies  for  maliciously,  wick- 
edly, and  wilfully,  killing  a  cow,  the  property 
of  another.    People  y  Smith,  5  Cow.  258. 

21.  An  indictment  for  trespass,  in  taking  a 
slave,  does  not  lie  where  the  taking  has  been 
without  force.     State  v.  Flowers,  1  Law  Rep.  97. 

Sfi2.  Unlawfully  throwing  down  the  roof  and 
chimney  of  a  dwelling-house,  in  the  peaceable 
possession  of  another,  with  force  and  arms,  is  an 
indictable  offence  at  common  law,  and  not  one 
of  those  made  cognizable  before  a  justice  of  the 
peace.  State  y.  fFilson,  3  Mis.  125.  State  v. 
Morris,  3  Mis.  127. 

23.  Where  one,  with  an  unfriendly  motive, 
purchased  three  promissory  notes  made  by  the 
same  person,  each  under  $20  in  amount,  and 
caused  them  to  be  put  in  suit,  though  without 
directing  the  manner,  and  the  attorney  employed 
brought  three  several  actions  upon  them  before 
a  justice  of  the  peace,  and  the  party  afterwards 
took  the  executions  and  caused  them  to  be  levied 
under  circumstances  indicative  of  a  disposition 
to  oppress  the  debtor,  it  was  said  that  the  facts 
showed  an  indictable  offence,  though  not  amount- 
ing to  common  barratry.  Commonwealth  y. 
jrCuUoch,  15  Mass.  227. 

24.  It  is  an  indictable  offence  at  common  law 
to  let  a  house,  knowing  that  it  is  to  be  used  for 
the  purpose  of  prostitution.  Commonwealth  v. 
Harrington,  3  Pick.  26.  Or  to  publish  an  ob- 
scene book  or  print.  Commonwealth  v.  Holmes, 
17  Mass.  336.  Or  to  yiolently  and  rudely  disturb 
a  town  meeting.  Commonwealth  v.  aoxey,  16 
Mass.  385.  Or  to  ^ive  in  more  than  a  single 
vote  upon  one  balloting  for  town  officers.  Com- 
monwealth v.  Silsbee,  9  Mass.  417.  See  Walker 
V.  Winn,  8  Mass.  248.  Bradley  y.  Heath,  12  Pick. 
163.  So  to  break  and  enter  a  dwelling-house 
in  the  night-time,  and  cut  off  a  man's  ear.  Com^ 
monwealth  v.  Jfewell,  7  Mass.  245.  Or  to  poison 
another's  cow.  Commonwealth  v.  Leach,  1 
Mass.  59. 

25.  One  obtaining  an  indorsement  by  false 
pretences  is  indictable  under  2  R.  Stat.  677,  §  53, 
tf  he  has  used  the  same  for  his  own  benefit. 
People  v.  Stone,  9  Wend.  182.  The  court,  on 
quashing  an  indictment,  will  allow  the  public 
prosecutor  to  make  up  the  record  as  if  judgment 
had  been  entered  for  the  defendants  on  demur- 
rer, to  enable  him  to  sue  out  a  writ  o£  error,  ib. 

26.  It  is  not  indictable,  m  South  Carolina,  un- 
der the  act  of  1789,  to  kill  cattle ;  the  word 
••  killed,"  in  this  act,  was  probably  used  by  mis- 
take for  **  marked."  Frierson  v.  Hewitt,  2  Hill, 
8  C  499. 

37!  Under  the  statute  of  5th  June,  1794,  it 


was  held,  that  an  indictment  would  lie  for  in- 
creasing or  augmenting  the  force  of  any  bellige- 
rent vessel,  which  was  armed  at  the  time  of  her 
arrival  in  the  United  States,  by  adding  to  the 
number  or  size  of  her  guns  prepared  for  use,  or 
by  the  addition  to  her  force  of  any  equipment 
solely  applicable  to  war.     U.  States  v.  Orassin, 

3  Wash.  C.  C.  65. 

28.  The  driver  of  a  coach,  which  carries  the 
United  States  mail  on  Sunday,  in  pursuance  of 
a  contract  with  the  postmaster-general,  does  not 
thereby  incur  the  penalty  of  the  Massachusetts 
statute  of  1791,  o.  58.  Commonwealth  y.  Knox, 
6  Mass.  76.  AtUer,  it  seems,  of  the  passengers 
in  such  coach,  ib, 

29.  The  court  will  not  quash  an  indictment 
unless  the  case  is  clear.     Res^ibUca  y.  Cleaver, 

4  Teates,  69. 

30.  Indictments  found  by  a  jury  summoned  by 
a  sheriff  without  precept,  will  be  quashed,  on 
motion.     J{ichoUs  v.  State,  2  South.  539. 

31.  The  grand  jury  haying  received  testimony 
of  a  person  not  under  oath,  the  indictment  was 
quashed,  as  irregularly  found.  U.  States  v. 
Coolidse,  2  Gallis.  364. 

32.  Where  an  indictment  charged  an  offence 
to  have  been  committed  on  the  25th  day  of  Au- 
gust, 1824,  in  the  county  of  W ,  and  the  law 

creating  the  county  of  W did  not  pass  until 

some  time  after,  the  indictment  was  quashed. 
State  y.  Jones,  3  Halst.  307. 

33.  If  an  offence  is  committed  in  the  county 

of  A ,  and  after  the  commission  of  the  offence 

the  county  of  \^—  is  divided,  and  that  part  of 
it  in  which  the  offence  was  committed  is  created 
a  new  county,  called  B ,  the  offence  is  in- 
dictable in  the  county  of  B .  4  ib.  357. 

34.  The  act  of  Alabama  of  1819,  on  the  sub- 
ject of  a  change  of  venue,  in  civil  and  criminal 
cases,  superseded  the  statute  of  1818  upon  the 
same  subject ;  and  courts  have  no  authority  to 
order  a  change  of  venue  after  the  first  trial  term 
of  a  cause.  Innerarity  y.  Hitchcock,  3  Stew.  & 
Port.  9. 

35.  It  is  an  indictable  offence  at  common  law 
to  disinter  a  dead  body.  Commonwealth  v. 
Cooley,  10  Pick.  37. 

36.  An  indictmentfbr  disinterring  a  dead  body 

alleged  Uiat  the  burying-ground  in  G ,  where 

the  Dody  was  interred,  t>eIonged  to  the  first  con- 
gregational parish    in   G .     Held,  that  this 

was  not  a  material  alle^tion,  nor  was  it  made 
such  by  being  inserted  in  the  indictment,  ib. 

37.  Where  an  act  of  incorporation  of  a  turn- 
pike road  and  bridge  company  made  it  the  duty 
of  the  president  and  directors  to  keep  the  road  in 
repair,  and  the  neglect  to  do  so  was  declared  a 
misdemeanor  in  the  president  and  individual  di- 
rectors for  the  time  being,  it  was  held,  that  an 
individual  director  might  be  indicted  for  such 
neglect,  either  separately  or  jointly  with  his  co- 
directors,  and,  on  conviction,  miffht  be  punished 
separately,  although  the  board  of  directors  con- 
sisted of  seven  members,  and  the  concurrence  of 
a  majority  was  necessary  to  the  doine  of  a  cor- 
porate act.  Kane  v.  People,  8  Wend.  203. 
Under  such  act,  the  offence  is  set  forth  with  suffi- 
cient certainty,  by  reciting  the  substance  of 
the  statute  imposing  the  duty,  averring  the  com- 
pany to  be  in  existence  as  a  body  corporate,  and 
that  they  have  erected  gates,  and  exacted  toll, 
without  formally  alleging  the  road  to  have  been 
made  and  completed,  adoing,  that  the  defendant 
was  a  director^  that  he  had  notice  of  the  road 
being  out  of  repair,  and  had  been  guilty  of  a 
neglect  of  duty  in  the  premises,  ib. 
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38.  Grand  jaron,  and  their  proceeding  tre 
nnder  the  general  anperintendenee  of  the  eoort; 
and  the  court  will  institute  inquiries,  where 
neceMary,  to  protect  the  rights  of  the  citiien. 
Low's  ca#«,  4  Greenl.  439.  An  indictment  not 
found  hy  12  of  the  |frand  jnrj  is  Toid  and 
erroneous,  ik.  If  an  indictment  is  not  found 
by  12  of  the  grand  jury,  the  party  accused  may 
snow  this  by  solemn  suggestion  to  the  court, 
before  pleading,  ib.  Grand  jurors  may  be  exam- 
ined as  witnesses  in  court,  to  the  question 
whether  12  of  the  panel  actnallr  concurred  or 
not  in  the  6nding  of  a  bill  of  mdictment.  ib. 
In  such  ease,  the  proof  on  the  part  of  the  accused 
must  be  sufficiently  clear  and  satisfactory  to  the 
court  to  control  the  strong  presumption  arising 
from  the  certificate  of  the  foreman  to  the  truth 
of  the  bill.  ib. 

39.  Quakers  are  capable  of  senring  as  grand 
jurors.     ComnumwedLik  v.  Smith,  9  BJass.  107. 

40.  If  one  returned  as  a  grand  juror  is  not 
present  when  the  jury  are  empanelled  and 
charged  he  may  be  permitted  to  join  the  panel 
on  bein^  sworn  and  charged  separately.  Wad^ 
Un*s  ease,  11  Mass.  142. 

41.  The  court  will  not  exclude  firom  the  grand 
jury  a  person  who  has  been  the  prosecutor  of 
one  accused  of  a  capital  crime,  whose  case  may 
probably  be  brought  before  the  grand  jury. 
Tueker^s  ease,  8  Mass.  286.  But  where  two  of 
the  grand  jury  afterwards  sat  as  traverse  jurors 
upon  the  trial  of  an  indictment  of  their  own  find- 
ing, the  court  granted  a  new  trial  upon  couTic- 
tion.     Commonwealik  ▼.  Hussy,  13  Mass.  221. 

42.  It  is  no  defence  to  an  indictment  for  an 
offence  punishable  with  a  fine  to  be  paid  to  the 
use  of  a  town,  that  the  foreman  of  the  grand  jury 
who  found  the  bill  was  a  taxable  inhabitant  of 
that  town.     CammoHtoeaith  w.  Rydn,  5  Mass.  90. 

43.  The  court  will  in  no  instance  inquire  into 
the  character  of  the  testimony  which  has  influ- 
enced the  grand  jury  in  finding  an  indictment, 
with  a  view  to  quash  the  indictment.  State  r, 
Boyd,  2  Hill,  S.  C.  288. 

44.  The  grounds  of  evidence  upon  which  a 
grand  juror  assented  to  a  bill  of  indictment  can- 
not be  inquired  into.  Turk  v.  State,  7  Ham. 
(Part  2d,)  240. 

45.  An  indictment  is  valid  if  found  by  12 
grand  jurors,  though  one  of  the  panel  may 
have  misbehaved,  tb, 

46.  It  is  not  an  error  which  will  sustain  ft 
motioJk  in  arrest  of  judgment,  that  the  traverse 
jury  were  not  summoned  within  the  time  speci- 
fied by  the  sUtute.    Harleu  v.  StaU,  6  Ham.  399. 

47.  Where  the  award  of  the  venire  was  in  the 
usual  form  for  a  jury  to  come,  &c.  <*  to  recognize 
upon  their  oaths  whether,"  &c.,  and  it  appears 
that  one  of  the  jurors  was  afiirmed,  the  record  is 
sufficient.     State  y.  Price,  6  Halst.  203. 

48.  It  is  not  necessary  that  it  should  appear 
on  the  record  of  an  indictment  by  what  authority 
and  before  whom  the  traverse  jury  were  returned 
and  empanelled.  Nor  **when,  where,  and  be- 
fore whom  the  traverse  jurors  were  sworn  or 
affirmed."  ib. 

49.  The  constable  who  served  the  venire  for 
one  of  the  ffrand  jurors,  and  who  was  still  in 
office,  was  sllowed  to  amend  his  return  so  far  as 
to  sign  it,  even  after  a  verdict  of  guilty,  in  a  cap- 
ital case.    Commonwealth  v.  Parker,  2  Pick.  550. 

50.  An  offence  committed  in  a  hay  which  was 
entirely  land-locked,  and  enclosed  by  reefb,  is  not 
committed  on  the  high  seas,  within  the  purview 
of  the  act  of  Congnss  of  the  26th  March,  1804, 
c.  40.     U.  StaUs  ▼.  IMtMon,  4  Mason,  307. 


51.  An  indictment  for  perpny  eaimol  be  son- 
tained  on  the  7th  and  9th  sections  of  the  act  of 
29th  July,  1813,  c.  34,  granting  a  bounty  to  ves- 
sels engaged  in  the  fisheries,  uiQess  the  certificate 
required  by  the  7th  section  be  sworn  to  by  tbe 
same  person  (whether  owner  of  the  vessel  or  hin 
agent  or  representative)  who  signs  the  certifi- 
cate. If  the  owner  signs  the  certificate,  and  the 
agent  swears  to  it,  the  case  is  not  within  the 
stotute.     U.  States  v.  Kemdriek,  2  Mason,  69. 

52.  An  indictment  for  selling  liquor  without 
license  is  no  bar  to  an  action  for  the  penalty 
given  by  statute  in  such  cases.     Blatehley  t 
Moser,  15  Wend.  215. 

53.  If  it  be  a  good  objection  to  an  indtctment 
that  the  description  of  others  than  the  defendant 
be  not  precise  enough,  it  must  be  taken  advan- 
tage of  by  demurrer,  and  not  after  verdict.  StsUa 
V.  Crank,  2  Bailey,  66. 

54.  The  7th  article  of  amendment  to  the  con- 
stitution of  the  United  States,  providing  that  no 
criminal  shall  be  held  to  answer,  except  on  pre- 
sentment or  indictment,  Ac.,  refers  solely  to  |»t>- 
ceedings  before  the  United  States  tribunals. 
StaU  V.  Keys,  8  Verm.  63. 

55.  If,  on  an  indictment  for  a  misdemeanor, 
the  evidence  shows  the  commission  of  a  felony, 
the  prisoner  should  be  acquitted  of  the  misde- 
meanor, in  order  to  being  indicted  for  the  felony. 
Cammanwealtk  v.  Roby,  12  Pick.  496.  Commam- 
wealth  V.  Kingsbury,  5  Mass.  106.  See  Common' 
wealth  V.  Maeomber,  3  Mass.  254. 

56.  Under  an  indictment  for  violation  of 
statute  1816,  c.  12,  §  1,  it  was  held  that  <«any 
part  of  the  Lord's  day  or  evening  '*  had  refer- 
ence to  Sunday  evening,  and  not  Saturday  eve- 
ning. Commonwealth  v.  Jfetoton,  8  Pick.  234. 
Held,  that  such  indictment  was  sustained  by 
proof  of  the  keeping  open  a  shop  on  any  Sunday 
preceding  the  finding  of  the  indictment,  and 
within  the  time  limited  for  prosecuting  such 
offence.   ib» 

57.  The  statute  of  Indiana  of  1825,  authoria* 
ing  special  sessions  of  the  circuit  court,  does  not 
warrant  the  finding  of  an  indictment  at  the 
special  term  against  any  other  person  than  the 
one  for  whose  trial  the  court  was  convened. 
Wilson  V.  State,  I  Blackf.  428. 

58.  If  a  prisoner  excepts  to  an  opinion  of  the 
examining  court,  and  in  his  bill  of  exception* 
sets  forth  the  warrant  of  commitment,  he  thereby 
makes  that  warrant  of  commitment  a  part  of  the 
record  of  the  examining  court.  Commonwealth 
V.  Murray,  2  Virg.  Cas.  504.  And  if,  in  such 
case,  the  warrant  shows  the  offence  charged  to 
be  the  same  with  that  for  which  he  is  indicted  in 
the  superior  court,  the  indictment  will  be  good, 
although  the  other  part  of  the  record  of  the  ex- 
amining court  only  exhibits  a  charge  of  felony 
generally,   ih. 

59.  If  a  person  commences  and  carries  on  a 
civil  action  and  a  prosecution  against  the  same 
person,  at  the  same  time,  for  the  same  assault,  a 
nolle  prosequi  should  be  entered  on  the  indict- 
ment,  until  he  makes  his  election  which  remedy 
to  adopt.     State  v.  Blyth,  1  Bay,  166. 

60.  It  is  no  defence  to  an  indictment  for  forci- 
bly obstructing  or  impeding  an  officer  of  the  eu»> 
toms  in  the  discharge  of  his  duties,  that  the 
object  of  the  party  was  personal  ohastisement, 
and  not  to  obstruct  or  impede  the  officer  in  the 
discharge  of  his  duties,  if  he  knew  the  officer  te 
be  so  engaged.    U.  States  v.  Keen,  5  Mason,  453. 

61.  The  Alabama  statute  of  1^7,  which  pro- 
vides that  persons  accused  of  criminal  offencoi 
shall  be  set  at  liberty  for  irragularity  in  the  war 
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'  ant,  or  imperfection  in  the  indictment,  applies  to 
all  criminal  prosecutions,  whether  for  offences 
capital  or  not.     StaU  v.  Broion,  4  Port.  410. 

62.  A  conviction  and  fine,  for  retailing  liquor 
without  a  license,  does  not  operate  as  a  license 
to  retail  for  a  year.  State  v.  M' Bride,  4  M'Cord, 
332. 

63.  After  an  indictment  has  been  removed  by 
certiorari  from  the  oyer  and  terminer  to  the  su- 
preme court,  carried  down  to  the  circuit  court 
for  trial,  and  a  verdict  rendered  for  the  defend- 
ant, the  state  cannot  be  permitted  to  show,  by  a 
certificate  of  the  clerk  of  oyer  and  terminer,  or 
even  by  the  production  of  an  original  indictment, 
that  the  return  madfr  by  that  court  is  untrue. 
State  V.  Jonesy  6  Halst.  289. 


II.   Farm  of  Indictment. 
( a.)   Generally, 

64.  An  indictment  against  a  slave  for  the 
murder  of  his  master  must  allege  that  the  mas- 
ter was  a  free  person,  to  bring  the  case  within 
the  statute  of  Alabama,  of  1814,  which  provides 
that  '*  any  slave  found  guiltv  of  the  manslaugh- 
ter of  any  iiee  person,  shall,  on  conviction,  suf- 
fer death."     State  v.  Moses,  Minor,  393. 

65.  An  indictment  for  murder  contained  two 
counts,  the  ffrst  charging  the  prisoner  with  kill- 
ing a  man  by  shooting  him,  the  second  by  assist- 
ing another  in  stabbing  him.  Held,  that  on 
proof  of  either  of  the  charges,  there  might  be  a 

general  verdict  of  guilty.     Hudson  v.  State,  1 
tlackf  317. 

66.  An  indictment  that  *<  the  defendant  stole, 
took,  and  carried  away,  sundry  promissory  notes 
for  the  payment  of  money,  to  the  value  of  $80, 
the  chattels  of  A,"  is  too  vague.  Stevoart  v. 
Commonwealth,  4  S.  db  R.  194. 

67.  Where  the  article  stolen  waa  described  in 
the  indictment  as  "  one  hide,  of  the  value,*'  &c., 
it  was  held  sufficiently  certain.  State  v.  Dotoell, 
3  Gill  &  Johns.  310. 

68.  In  an  indictment  for  horse-stealinff,  the 
property  may  be  laid  in  one  having  the  lawful 
possession,  though  he  be  not  (he  rightful  owner. 
StaU  V.  AddingUm,  1  Bailey,  310. 

69.  Indictment  for  larceny  of  bank  bills  should 
allege  that  the  bills  contained  a  promise  to  pay 
or  perfol'm  some  agreement,  under  the  statute. 
StaU  V.  Emery,  Brayt.  131. 

70.  An  indictment  for  receiving  stolen  goods, 
knowing  them  to  be  stolen,  omitted  to  state  that 
the  defendant  had  received  them  with  intent  to 
defraud  the  owner,  but  it  stated  that  he  had  felo- 
niously received  them,  knowing,  &c.  Held,  on 
motion  in  arrest  of  judgment,  that  the  indictment 
was  insufficient.    PelU  v.  State,  3  Blackf.  28. 

71.  In  an  indictment  for  receiving  stolen  goods, 
knowing  them  to  be  stolen,  it  was  held,  that  the 
time  and  place  when  and  where  the  goods  were 
stolen  need  not  be  stated  in  the  indictment,  nor 
proved  at  the  trial.  Half  or  d  v.  State,  2  Blackf.  103. 

72.  An  indictment  contained  two  counts,  one 
against  B  for  stealing,  the  other  against  A  for 
receiving  the  goods,  knowing  them  to  be  stolen. 
Held,  that  the  second  count  was  not  objection- 
able for  not  stating  the  time,  place,  value  of  the 
goods,  Slc,  these  requisites  being  laid  in  the 
first  count  and  referred  to  in  the  second.  Held, 
also,  that  there  was  no  misjoinder.  Redman  v. 
State,  1  Blackf  429. 

73.  An  indictment  for  stealing  treasury  notes 
described  them  as  bearing  one  per  cent,  interest, 
instead  of  one  M.  per  centum.    It  was  held  a 
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fatal  variance.     U.  States  v.  Hardyman,  13  Pet. 
176. 

74.  An  indictment  for  stealing  bank  bills  must 
allege  a  scienter,  or  it  is  defective.  Gatewood  ▼. 
State,  4  Ham.  386. 

75.  In  an  indictment  under  the  40th  section 
of  the  New  Jersey  "act  for  the  punishment 
of  crimes,"  C^^-  Laws,  254,)  for  stealing  a 
voucher,  an  allegation  that  the  instrument  stolen 
is  a  "  voucher  is  a  sufficient  averment  of  its 
validity,  and  imposes  on  the  prosecution  all 
such  consequences,  and  gives  the  defendant  all 
such  advantages,  as  may  legally  result,  if  it 
should  appear  false  and  spurious.  State  v.  Hick' 
man,  3  Halst.  299.  An  express  averment,  that 
the  instrument  is  subsisting,  or  remains  unsatis- 
fied, is  not  required  in  the  indictment,  ib.  A 
«  vouoher,"  within  the  meaning  of  the  act,  is  any 
instrument  which  attests,  warrants,  maintains, 
bears  witness.  i6. 

76.  An  indictment  charging  one  generally 
with  being  a  << common  barrator*'  is  good. 
Commonwealth  v.  Davis,  11  Pick.  432. 

77.  In  an  indictment  for  larceny,  the  articles 
alleged  to  be  stolen  must  be  averred  to  be  "  of 
the  goods  and  chattels  "  of  the  right  owner,  if 
known ;  or  of  the  goods  and  chattels  of  tfome  per- 
son unknown.  Commonwealth  v.  Morse,  14  Mass. 
217,  218.  Commonwealth  v.  Manley,  12  Pick. 
173,  174. 

78.  In  an  indictment  for  stolen  goods,  no  con- 
sideration between  the  thief  and  receiver  need 
be  averred.     Hopkins  v.  People,  12  "Wend.  76. 

79.  An  indictment  charging  A  with  stealing  a 
book,  of  the  value  of  $3,  is  sufficiently  certain, 
and  the  title  of  the  book  need  not  be  stated. 
Missouri  v.  Logan,  1  Miss.  532. 

80.  An  indictment  for  stealing  "  two  10  dollar 
notes  of  the  president,  directors,  and  company 
of  the  Bank  of  the  United  States,"  is  badi  Com- 
monwealth V.  Boyer,  1  Binn.  201. 

81.  An  indictment  under  tha  act  of  South 
Carolina  of  1737,  (Pub.  Laws,  147,)  relating  to 
the  stealing  bank  bills,  must  state  a  sum  certain 
due  on  the  notes  and  unsatisfied  at  the  time  the 
thefl  was  committed.  Statey.  Thomas,2  M'Cord, 
527. 

82.  One  indicted  for  feloniously  receiving 
goods,  knowing  them  to  be  stolen,  cannot  be 
tried  before  the  conviction  of  the  principal  thief, 
ijnless  he  expressly  consents  thereto.  Other- 
wise, under  the  statute  of  Massachusetts  of  1784, 
c.  56,  §  9,  if  the  indictment  omits  the  term 
"feloniously,"  and  charges  that  the  principal  ia 
unknown,  or  has  not  been  prosecuted.  Common- 
wealth  V.  Andrews,  3  Mass.  126. 

83.  It  should  appear  on  the  face  of  an  in- 
dictment for  perjury,  that  the  false  allegations 
were  material  to  the  matter  in  issue.  State  v. 
Hay  ward,  1  N.  db  M.  546. 

84:  An  indictment  for  perjury  must  show  con- 
clusively, that  the  testimony  given  by  the  de- 
fendant, and  charged  to  be  false,  was  material 
to  the  issue  on  the  trial  of  which  (le  was  sworn. 
Weathers  v.  State,  2  Blackf  278. 

85.  In  an  indictment  for  perjury  by  an  in- 
solvent debtor,  in  the  oath  taken  by  him  and  the 
inventory  of  his  estate  required  by  the  New  York 
statute,  it  is  not  necessary  to  set  forth  the  facta 
which  give  jurisdiction  to  the  officer;  it  ia 
enough  to  aver  that  he  had  lawful  authority  to 
administer  the  oath.  The  truth  of  such  aver- 
ment must  be  shown  on  the  trial.  People  v. 
Phelps,  5  Wend.  9. 

86.  Where  the  perjury  consists  in  omitting  to 
set  forth  in  the  inventory  property  belonging  to 
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an  intolTeDt  debtor  seeking  a  diicharge,  it  is  not 
necessary  to  spread  out  in  the  indictment  the 
inventory  exhibited  to  the  officer,  or  to  state  the 
substance  thereof.    People  ▼.  Phelps,  5  Wend.  9. 

87.  An  indictment  charging  one  with  perjury 
in  swearing,  in  July,  that  he  had  witnessed  a 
transaction  in  October  of  the  same  year,  was 
held  not  to  be  void  for  inconsistency  or  repug- 
nancy.    State  V.  JfKennan,  Harper,  302. 

88.  If  the  facts  be  stated  as  to  time  or  place 
with  repugnancy  or  uncertainty,  the  indictment 
will  be  bad.  State  v.  Hardwiek,  2  Mis.  226. 
Jane  v.  State,  3  ib.  61. 

89.  In  Virginia,  the  record  of  the  examining 
court  must  show  for  what  fact  the  prisoner  was 
remanded ;  and  if  such  fact  cannot  be  ascer- 
tained  without  looking  into  testimony  out  of 
the  record,  the  indictment,  on  motion,  will  be 
quashed.  Commonwealth  v.  MCaul,  1  Virg. 
Gas.  300. 

90.  The  record  stated  that  two  indictments 
against  surveyors  of  roads  were  found  true  bills 
by  the  fraud  jury,  not  naming  the  surveyors, 
deld,  that  there  was  no  sufficient  finding  of  the 
indictment  shown  by  the  record.  Snider's  case, 
8  Leigh.  744. 

91.  An  indictment  against  "  a  surveyor  of  a 
public  road'*  described  the  road,  but  did  not 
name  the  surveyor.  Held,  that  it  was  insuf- 
ficient and  bad  on  general  demurrer,  ih, 

92.  In  an  indictment  for  forgery,  it  is  a  gen- 
eral rule,  that  the  instrument  forced  must  be  set 
forth  with  particularity  and  certamty.  People  v. 
Kingsley,  2  Cow.  522.  But  if  it  be  alleged  in  the 
indictment,  and  proved  on  the  trial,  that  the 
forged  instrument  is  in  the  hands  of  the  de- 
fendant, the  rule  always  yields,  ib. 

93.  An  indictment  for  forgery  alleging  two 
distinct  offisnces,  requiring  different  punish- 
ments,»cannot  be  joined  in  one  count.  People 
w.  Wnght,  9  Wend.  193. 

94.  It  seems  that  if,  in  an  indictment  for 
forgery,  the  instrument  be  destroyed  or  sup- 
pressed by  the  prisoner,  that  fact  being  stated  m 
the  indictment  will  be  a  sufficient  excuse  for  not 
setting  forth  the  tenor.  U.  States  v.  Britton,  2 
Mason,  464. 

95.  An  indictment  against  D.  6.  for  forgerv 
of  a  promissory  note,  signed  by  the  said  D.  Gr. 
with  the  partnership  name  of  **  O.  &>  G.,*' 
and  purporting  to  have  been  signed  by  the  said 
I).  G.  with  the  partnership  name  and  firm  of 
(*  O.  &,  G.,'*  before  the  said  partnership  was  dis- 
solved, whereas  the  note  produced  did  not  pur- 
port to  be  signed  by  D.  G.,  was  held  to  be  good. 
State  V.  Gustin,  2  South.  749. 

96.  In  an  indictment  founded  on  the  slave-trade 
a6t  of  April  20th,  1818,  c.  86,  §  §  2  and  3,  it  is  not 
necessary  to  aver  that  the  defendant  knowingly 
committed  the  offence.  U,  States  v.  Smith,  2 
Mason,  143. 

97<  In  an  indictment  founded  on  the  slave- 
trade  act  of  20th  April,  1818,  c.  86,  §§  2  and  3, 
for  causing  a  vessel  to  sail  from  a  port  of  the 
United  State!,'  to  be  employed  in  the  trade,  it  is 
sufficient  if  the  indictment  alleges  that  the  of- 
fence was  committed  after  the  passmg  of  the 
act,  at  some  time  between  certain  specified 
days,  though  no  day  in  certain  is  specified  on 
wiych  it  was  committed.  U.  States  v.  John  F. 
Smith,  ib. 

98.  It  is  sufficient,  in  an  indictment  on  the  2d 
and  3d  sections  of  the  act  of  20th  April,  1818, 
c.  86,  against  the  slave  trade,  to  allege  that  the 
defendant,  **  as  master,  for  some  other  person, 
the  T*ame  whereof  being  to  the  jurors  yet  un- 


known," did  cause  the  vessel  to  sail,  &c      U. 
States  V.  La  Costs,  ib.  129. 

99.  One  of  the  phrases  used  in  the  statute  of 
20th  April,  1818,  c.  86,  against  the  slave  trade, 
being  *<  persons  of  color,  it  is  sufficient  in  the 
indictment  to  use  the  same  words,  without  more 
definite  specification  of  the  meaning  of  the 
words,  t^. 

100.  It  is  not  necessary,  in  an  indictment  un- 
der the  act  of  April  20th,  1818,  c.  86,  §  §  2  and  3, 
to  allege  that  the  negroes,  &c.,  were  to  be 
transported  to  the  United  Stales  or  their  terri- 
tories, or  that  they  were  free  and  not  bound  to 
service,  or  that  the  defendant  was  a  citizen  or 
resident  within  the  United  States,  or  that  the 
offence  was  committed  on  board  an  American 
vessel.  It  is  sufficient  if  the  indictment  follow 
in  these  respects  the  language  of  the  statute,  and 
is  as  certain,  ib, 

101.  An  indictment  charging  tliat  defendant 
**  with  a  certain  stone  which  he  held,  &.C.,  felo 
niouslv  did  cast,  and  throw,  and  strike  the  de- 
ceasea  on  the  riffht  side  of  the  head,*' charges 
sufficiently  that  defendant  threw  the  stone  and 
struck  the  deceased.  Hhite  v.  Commonwealth,  6 
BiHn.  179.  In  an  indictment  for  murder,  the  of- 
fence need  not  be  described  as  of  the  first  or  sec- 
ond degree,  nor  need  it  be  concluded  against  the 
form  of  the  act  of  assembly,  ib. 

102.  In  an  indictment  for  assault  and  battery, 
it  is  not  necessary  that  the  word  **  unlawfxilly  '* 
should  be  used.     State  v.  Bray,  1  Mis.  180. 

103.  An  indictment  chargixig  the  defendant 
with  the  commission  of  an  onence,  with  '*  di- 
vers other  persons,  to  wit,  to  the  number  of 
five,"  without  alleging  that  the  five  others  were 
unknown,  or  setting  out  their  names,  is  bad, 
though  the  defendant  pleaded  guilty  to  a  true 
bill  found  against  him  by  the  grand  jury.  State 
V.  O' Donald,  1  M'Cord,  532. 

104.  In  an  indictment  charging  that  the  de- 
fendant  **  in  and  upon  one  Peddy  Harvey  did 
make  an  assault,  and  her,  the  said  Pedd^  Hunt, 
then  and  there  did  beat,  wound,  and  ill-treat, 
with  an  intent,  her  the  said  Peddy  Harvey,  &c., 
to  ravish ; "  the  clause  **  and  her  the  said  Peddy 
Hunt  then  and  there,"  d»c.,  may  be  rejected  %m 
surplusage.  Commonwealth  v.  Hunt,  4  Pick. 
252. 

105.  In  an  indictment  for  an  assault  and 
battery  with  intent  to  kill,  it  is  indispensable 
that  the  intent  should  be  alleged  to  be  unlawful 
and  felonious.     Curtis  v.  People,  Breese,  197. 

106.  Where  an  indictment  for  an  assault  al- 
leged that  the  defendant  *'  then  and  there  did,' 
&c.,  but  no  place  or  venue  was  otherwise  laid, 
except  that  the  county  was  named  in  the  mar- 
gin, it  was  held,  that  the  venue  was  not  suf^ 
ficiently  laid.  Kennedy  v.  Commonwealth,  3 
Bibb,  490. 

107.  In  New  Hampshire,  in  an  indictment  for 
selling  rum  in  less  quantity  tban^.a^Uon,  with- 
out a  license  from  the' selectmen  df^the  town, 'it 
is  not  necessary  to  allege  that  there  were  select- 
men, nor  that  the  person  so  selling  had  no 
license  from  the  court  of  common  pleas.  State 
V.  Jidams,  6  N.  Hamp.  532. 

108.  An  indictment  under  the  North  Carolina 
act  of  1826,  §  13,  for  selling  liquor  to  slaves, 
should  state  the  transactions  of  each  day  dis- 
tinctly, and  the  name  and  owner  of  each  slave. 
State  V.  Blythe,  I  Dev.  &  Bat.  199. 

109.  An  indictment  for  retailing  spirituous 
liquors  to  divers  persons  without  license  is  bad. 
It  should  either  contain  the  names  of  the  per- 
sons to  whom  the  sale  was  made,  or  state  thf^ir 
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lames   to  be   anknown.     State  r.   Shtekey,  2 
Blackf.   289. 

110.  An  indictment  for  selling  liqnor  by  small 
measure,  which  only  alleges  that  the  de&ndant 
did  not  obtain  a  license  according  to  the  statute, 
is  insufficient  and  will  be  quashed.  State  v. 
Webster,  5  Halst.  293. 

111.  -In  an  indictment  under  statute  1786, 
c  68,  §  1,  against  a  person  as  a  common  retailer 
of  spirits  without  license,  it  is  sufficient  to  allege 
that  the  defendant  retailed,  &c.,  without  aver- 
ring a  sale  of  a  quantity  less  than  28  gallons. 
Commontoealtk  y.  Eaton,  9  Pick.  165. 

112.  An  indictment  for  selling  liquors  con- 
trary to  the  act  of  New  York,  1  R.  L.  484,  should 
state  the  quantity,  quality,  time  and  place,  and 
negative  the  liquors  mentioned  in  proviso  7  of  the 
act.     BlasdeU  y.  Heioit,  3  Caines,  137. 

113.  An  indictment  beginning  ^' South, Caro- 
lina," (instead  of  <*  the  state  of  South  Carolina,*') 
and  concluding  "  against  the  peace  and  dignity 
of  the  said  state,"  was  held  good.  State  y.  An- 
thony,  1  M'Cord,  285. 

114.  If  an  indictment  does  not  contain  the 
words  *'  in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,"  it  is  bad.  White- 
sides  y.  People,  Breese,  4. 

115.  An  indictment  in  the  name  of  the  coih- 
monwealth,  and  concluding  against  its  peace 
and  dignity,  although  it  does  not  express  that  it 
is  found  by  the  authority  of  the  commonwealth, 
is  sufficient.   Jillen  v.  Commonwealth,  2  Bibb,  210. 

116.  An  indictment  for  murder  may  be  good, 
without  stating  the  accused  to  be  a  person  of 
sound  memory  and  discretion  ;  and  though  the 
killing  must  be  shown  to  be  unlawful,  the  word 
'*  unlawful "  itself  need  not  be  used.  Jerry  y. 
State,  1  Blackf  395. 

117.  Indictment  for  obstructing  a  water-course 
so  as  to  flow  a  highway,  quashed,  no  proof  being 
given  of  any  authority  to  lay  out  the  highway. 
Pennsylvania  y.  Oliphant,  Addis.  345. 

118.  An  indictment  for  erecting  a  mound  of 
logs  and  stones  in  the  Susquehanna  for  the  ta- 
king of  fish,  and  to  the  great  obstruction  of  the 
fish,  firy,  and  spawn,  passmg  up  and  down,"  &c., 
was  held  sufficient,  under  §4  of  the  Pennsylva- 
nia act  of  9th  of  March,  1771,  prohibiting  the 
erection,  &c.,  of  any  wear,  dam,  or  other  device 
or  obstruction,  whereby  fish  may  be  obstructed, 
&e.     Werfel  v.  Commonwealth,  5  Binn.  65. 

119.  In  an  indictment  for  a  nuisance  in  ob- 
structing an  ancient  water-course  so  as  to  flow 
the  highway,  the  length  and  breadth  of  the  over- 
flow need  not  be  averred.  Respubliea  v.  J^ewell, 
3  Yeates,  417. 

120.  An  indictment  for  obstructing  a  nayiga- 
ble  stream  must  state  the  name  of  the  stream, 
that  the  part  obstructed  is  nayigable,  and  that 
the  bed  has  not  been  surveyed  and  sold  as  land 
by  the  United  States;  it  must  also  state  the 
place  where  the  obstruction  is  situated,  that  the 
passage  of  boats  is  obstructed,  &c.  Cox  v. 
Siate,  3  Blackf  193. 

121.  An  indictment  alleged  that  F.  sold  to  one 
E.  *'  a  part  of  a  ticket,  to  wit,  one  quarter  part 
of  a  ticket  in  a  certain  lottery  u^ot  authorized  by 
the  legislature  of  the  state,"  without  any  de- 
scription of  the  ticket,  or  of  the  lottery  to  which 
it  belonged.  It  was  held,  as  there  was  no  lot- 
tery authorized  by  the  legislature,  that  the  in- 
dictment was  sufficient.  State  y.  FoUet,  6  N. 
Hamp.  53. 

122.  In  an  indictment,  containing  but  one 
count,  founded  on  the  Massachusetts  statute  of 
1825,  which  proyides  that  '<  if  any  person  shall 


sell,  or  offer  for  sale,  or  shall  advertise  or  cause 
to  be  advertised  for  sale,"  any  lottery  ticket,  *'he 
shall  forfeit,"  &c.,  it  was  alleged,  that  the  defend- 
ant **  did  unlawfully  ofier  for  sale,  and  did  un- 
lawfully sell,  &c. ;  upon  demurrer  on  account 
of  duplicity,  the  indictment  was  held  to  be  suffi- 
cient, since  offering  to  sell  and  actually  selling 
were  together  but  one  offence.  Comm4)nweal^ 
V.  Eaton,  15  Pick.  273. 

123.  In  an  indictment  under  statute  1825,  c. 
184,  for  causing  the  advertisement  of  lottery 
tickets  for  sale,  it  is  not  necessary  to  allege  that 
the  tickets  were  advertised  as  for  sale  within 
this  commonwealth,  or  that  the  lottery  was 
within  the  commonwealth,  or  to  specify  the  lot- 
tery.    Commonwealth  y.  Clapv,  5  Pick.  41. 

124.  In  an  indictment,  un.ler  the  Massachu- 
setts statute  of  1804,  c.  120,  §  2,  for  having  in 
possession  counterfeit  bank  bills,  with  intent  to 
pass  them,  it  is  not  necessary  to  aver  an  intent 
to  pass  them  within  the  commonwealth.  Com^ 
monwealth  v.  Cone,  2  Mass.  132.  See,  also. 
Commonwealth  v.  Judd,  2  Maf;s.  329. 

125.  Where  one  was  indicted  for  having  in 
his  possession  parts  of  bank  bills,  with  intent  to 
piece  them  together,  so  as  to  form  a  greater  num- 
ber of  whole  bills  than  he  hod  cut  up,  —  it  was 
helJ,  that  no  legal  offence  wis  charged  against 
him,  though  the  completion  cf  his  intent  might 
have  amounted  to  forgery.  Commonwealth  v. 
Hayward,  10  Mass.  34.  So  it  is  no  offence  either 
at  common  law  or  by  the  Massachusetts  statute 
of  1804,  c.  120,  to  have  in  p(>ssession  bills  of  a 
fictitioas  bank,  with  intent  to  pass  them  as 
genuine.  CoMTnonwealth  v.  Jlorse,  2  Mass.  138. 
But  one  might  be  punished  as  for  a  fraud,  at 
common  law,  for  the  offence  of  uttering  a  coun- 
terfeit bank  bill  with  the  name  of  a  fictitious 
cashier  countersigned  to  it,  though  it  was  no 
offence  by  the  statute  of  1800,  c.  64.  Common- 
wealth v.  Boynten,  2  Mass.  77. 

126.  An  indictment  against  a  town  for  not 
repairing  a  highway,  so  worded  as  to  leave  it 
uncertain  in  which  of  two  towns  tbe  unrepaired 
part  lay,  was  held  defective.  Commonwealth  v. 
InhabitanU  of  Xforth  Brookfield,  8  Pick.  463. 

127.  In  an  indictment,  a  libel  was  charged  to' 
have  been  published  of  A,  describing  her  as 
"the  only  daughter  of"  B.  The  indictment 
contained  an  innuendo  showing  the  application 
of  the  slander,  and  averring  the  identity  of  B's 
daughter  and  A.  Proof  that  A  was  an  only 
daughter  was  held  to  be  unnecessary,  as  the  fact 
was  not  necessary  to  support  the  indictment* 
State  y.  Perrin,  Const.  Rep.  446. 

128.  In  an  indictment  for  a  libel,  the  very  words 
of  the  libel  should  be  set  forth.  Commonviealth 
v.  Sweney,  10  S.  Sc  R.  173. 

129.  In  an  indictment  for  forcible  entry,  at 
common  law,  it  is  not  necessary  to  allege  a 
seizin  of  the  locus  in  quo,  Harding's  case,  1 
Greenl.  22. 

130.  An  indictment  for  obtaining  bills  of  ex- 
change by  fraudulent  pretences  is  well  laid, 
which  charges  that  he  obtained  bills  by  pretend- 
ing he  haa  slaves  which  he  sold  for  said  bills, 
when  in  fact  he  had  no  slaves.  Missouri  y 
J^eweU,  1  Mis.  248. 

131.  The  place  where  the  offence  was  com- 
mitted must  be  charged  in  the  body  of  the  indict- 
ment ;  it  is  not  sufficient  to  charge  it  in  the  mar- 
gin only.     Missouri  v.  Cook,  1  Mis.  547. 

132.  An  indictment  need  not  show  on  its  face 
when  it  was  found.  Haught  y.  Comm^mweaUh, 
2  Virg.  Cas.  3. 

133.  An  indictment  for  a  nuisance,  caused  b^ 


iSU 


INDICTMENT. 


«  cerUin  mill  and  miH-dam,  the  property  of  the 
defendant,  ntoated  near  to  a  common  highway, 
did  not  particoUrly  specif  or  describe  t£e  mill, 
or  expressly  allege  that  it  was  in  the  county 
wherein  the  indictment  was  found.  Held,  that 
it  was  good  and  sufficient  after  verdict.  Su- 
f kerns  ease,  2  Leigh.  759. 

134.  Where  an  indictment  for  a  nuisance  in 
erecting  a  dam  charged  the  offence  as  haying 
been  committed  in  Bangor,  though  in  fact  a  por- 
tion of  the  dam  was  in  this  town  of  £ddington, 
both  in  Penobscot  county,  it  was  held  to  be  well 
enough ;  the  place  being  laid  merely  by  way 
of  Tenne,  and  not  constituting  any  part  of  the 
description  of  the  offence.  Slate  ▼.  Godfrey^  3 
Fairf.  361. 

135.  In  an  indictment  under  the  provisions  of 
statute  of  Maine,  of  lo21,  c.  4,  §2,  for  burning  a 
meeting-house,  it  was  held  not  to  be  necessary 
to  allege  in  whom  was  the  property  of  the  house. 
State  Y.  Temple,  3  Fairf.  214.  Nor  the  value  of 
the  house,  ib.  Nor  that  the  offence  was  com- 
mitted VI  et  armit.  ib.  Nor  that  the  place  was 
then  continued  to  be  used  as  a  place  for  public 
worship,  ib. 

136.  In  an  indictment  for  permitting  gaming, 
the  omission  of  the  christian  name  of  one  of 
those,  who  was  charged  to  have  been  engaged  in 
the  games  suffered  by  the  defendant,  was  held 
not  to  vitiate.  CammonweaUk  v.  Lampton^  4 
Bibb,  261. 

137.  Indictment  on  statute  1798,  c.  20,  alleg- 
ing that  the  defendant,  "  being  an  innholder 
duly  licensed,"  permitted  persons  to  *^  play  the 

re  of  cards  in  his  said  dwelling-house,  where 
was  then  and  there  licensed,  as  an  inn- 
holder,'*  was  held  sufficient.  Comfnonwealtk  v. 
Arnold,  4  Pick.  251. 

13d.  In  an  indictment  for  permitting  gaming 
in  the  house  of  the  defendant,  it  is  a  si^cient 
description  of  the  place  where .  the  offence  is 
committed,  to  allege  that  it  was  committed  "at 

in  the  county  of  T.*'     Covy  v.  State,  4  Port. 

186. 

139.  Under  the  gaming  act  of  Alabama  of 
1826,  which  prohibits  ^ming  *'  on  the  premises  " 
of  any  person,  an  indictment  charging  a  person 
with  permitting  gaming  to  be  carried  on  in  his 
hotue  is  good.   ib. 

140.  An  indictment  for  betting  at  faro  bank 
need  not  set  out  the  particular  nature  of  the 
game,  nor  the  name  of  the  person  with  whom  the 
bet  was  made.     State  v.  Ames,  1  Mis.  524. 

141.  An  indictment  charging  that  defendant 
did  suffer  a  gambling  device  to  be  set  up  and 
used  in  his  house,  at  which  a  game  of  chance 
called  loto  was  played,  dEu;.,  is  good.  State  v. 
Foster,  2  Mis.  210. 

142.  An  indictment  under  the  North  Carolina 
act  of  1830,  for  playing  cards  with  slaves,  need 
not  specify  the  kind  of  game  played.  State  v. 
RUchie,  2  Dev.  &.  Bat.  29. 

143.  In  an  indictment  charging  an  innholder 
with  suffering  persons  ^*to  play  at  cards  and 
other  unlawful  games,"  the  words  '^unlawful 
games  **  may  be  rejected  as  surplusage.  Com' 
monwealth  v.  Bolkom,  3  Pick.  281. 

144.  An  indictment  alleging  that  the  defend- 
ants **  played  at  cards,"  under  the  Alabama 
statute  of  1828,  prohibiting  "  playing  at  a  game 
with  cards,"  is  sufficient.  Holland  v.  State,  3 
Port.  292. 

145.  An  indictment  that  is  untechnical  in 
some  part,  is  ^ood  if  the  averments  in  other 
parts  are  sufficient.  Fitch  v.  Rempublieam,  3 
Y6at«s,  49. 


146.  In  an  indictment,  nothing  can  be  taken 
by  intendment.     StaU^v.  Stay,  3  Stew.  123. 

147.  In  an  indictment  for  resisting  a  public 
officer,  it  is  not  necessary  to  set  forth  the  par^ 
ticular  exercise  of  the  office,  or  the  particular  act 
of  obstruction.  V.  States  v.  Batckdder,  2  GaJlis. 
15. 

148.  Every  fact  material  to  the  offence  must 
be  alleged  in  the  indictment,  with  time  and 
place,  as  the  procuring  the  goods  in  an  indictp 
ment  for  obtaining  money  by  false  tokens,  dec. ; 
but  under  the  Vermont  statute,  the  intent  in  such 
case  need  not  be  alleged.  Slate  v.  Bactm,  7 
Verm.  222. 

149.  An  indictment  must  not  charge  the 
offence  disjunctively.  An  allegation  that  the 
defendant  "  did  take  or  cause  to  be  taken,**  &c., 
was  held  bad  on  motion  in  arrest  of  judgment. 
State  V.  O'Bannon,  1  Bailey,  144. 

150.  In  a  capital  case,  an  indictment  cannot  be 
amended,  even  with  the  consent  of  the  prisoner 
Commonwealth  v.  Mahar,  16  Pick.  120. 

151.  An  indictment  need  not  show  upon  its 
face  when  it  was  found.     Burgess  v.  Common 
wealth,  2  Virg.  Cas.  483. 

152.  An  indictment  was  quashed,  because  it 
did  not  set  forth  the  estate,  degree,  or  mysterr 
of  the  defendant.  State  v.  Hughes,  2  Uar.  i 
M*Hen.  479. 

153.  An  indictment  must  contain  a  definita 
description  of  the  crime  charged,  and  a  state 
ment  of  the  facu  which  constitute  it ;  or  judg^ 
ment  will  be   arrested.      Tennessee  v.   Fiel£, 
Mart.  &  Yerg.  137. 

154.  If  one  count  of  an  indictment.be  stricken 
out  or  quashed,  the  whole  is  vitiated.  Rose  v. 
State,  Minor,  28. 

155.  A  substantive  charge  in  an  indictment, 
though  defectively  alleged,  cannot  be  rejected 
as  surplusage.  Commonwealth  v.  Atwood,  11 
Msss.  93. 

156.  Expressing  the  year  by  the  initials  A.  D 
and  numeral  figures,  in  an  indictment,  is  suffi 
cient  at  common  law.      State   v.   Hodgtden,  % 
Verm.  481. 

157.  The  misspelling  of  the  word  "  breast," 
in  an  indictment  for  murder  by  a  wound  inflicted 
there,  is  fatal  on  a  motion  in  arrest.  Anom,.  2 
Uayw.  140. 

158.  *<  One  horse  beast "  was  held  to  be  a  suf- 
ficiently good  description,  in  an  indictment  under 
the  act  of  Tennessee  of  1803,  c.  9,  against  mali- 
ciously killing  beasts.  State  v.  Pearee^  Peck, 
66. 

159.  Neither  clerical  nor  grammatical  errors 
will  vitiate  an  indictment,  unless  they  change 
the  word  or  obscure  the  meaning.  State  v.  IFur- 
berlv,  3  M'Cord,  190. 

160.  If  the  examination  is  for  stealing  a  dark 
bay  horse,  and  the  indictment  is  for  stealing  a 
dark  bay  gelding,  the  variance  is  not  sufficient 
to  quash  the  indictment.  Halkem  v.  Common- 
wealth, 2  Virg.  Cas.  4.  So  if  the  examination  is 
for  stealing  two  horses,  and  a  halter  chain  and 
collar,  of  the  value  of  $150,  and  the  indictment 
only  charges  the  stealing  of  the  horses,  of  the 
value  of  $75  each,  this  is  no  cause  for  quashing 
the  indictment,   ib. 

161.  In  an  indictment,  several  distinct  of- 
fences, if  of  the  same  character  and  degree^ 
may  be  charged  in  the  same  count.  Starrs  t. 
State,  3  Mis*  9. 

162.  An  indictment  is  bad  which  charges  m 
one  count  two  distinct  offences,  for  which  dif- 
ferent fines  are  provided  by  statute. 
wealth  V.  Symonds,  2  Mass.  163. 
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163.  An  indictment  containing  two  counts,  one 
eharmng  a  felony,  and  the  other  a  misdemeanor, 
was  held  to  be  good.  Burk  v.  State,  2  Har. 
dbJ.426. 

164.  Where  there  are  two  counts  in  an  indict- 
ment for  a  misdemeanor,  one  good,  and  the  other 
bad,  and  there  is  a  conviction,  the  indictment 
will  not  be  quashed  on  demurrer.  Katu  v.  Peo- 
ple, 3  Wend.  363. 

165.  In  cases  of  felony,  where  two  or  more 
.  distinct  and  separate  offences  are  contained  in 

the  same  indictment,  it  may  be  quashed,  or  the 
prosecutor  compelled  to  elect  upon  which  charge 
he  will  proceed ;  but  such  election  will  not  be 
required  to  be  made,  where  several  counts  are 
inserted  in  an  indictment  solely  for  the  purpose 
of  meetiog  the  evidence  as  it  may  transpire  on 
the  trial,  the  charges  being  substantially  for  the 
same  offence.  In  case  of  misdemeanors,  how- 
ever, punishable  b^  fine  and  imprisonment,  the 
prosecutor  may  jom  several  distinct  offences  in 
the  same  indictment,  and  try  them  at  the  same 
time.    Kane  v.  People,  8  Wend.  203. 

166.  Where  an  indictment  described  the  de- 
fendants as  late  of  Utica,  in  the  county  of 
Oneida,  and  then  laid  the  offence  at  Frankfort,  in 
■aid  county,  it  having  in  the  margin,  **  Herkimer 
county,  ss.;*'  held,  that  the  offence  was  laid  in 
Herkimer  county ;  as  the  court  take  judicial 
notice  that  Frankfort  is  in  the  county  of  Herki- 
mer.    People  V.  Breese,  7  Cow.  429. 

167.  The  venue  is  never  changed  in  a  criminal 
cause ;  but  if  it  clearly  appears  that  an  impar- 
tial  trial  cannot  be  had  in  the  county  where  the 
offence  is  laid,  the  court  will  order  a  suggestion 
of  this  fact  to  be  entered  on  the  record ;  and  a 
Tenire  is  then  awarded  to  the  sheriff  of  another 
county.     People  v.  Vermilyea,  7  Cow.  108. 

168.  Upon  a  change  of  venue,  the  court  to 
which  the  case  is  removed  is  bound  to  presume 
all  things  regular  before  the  change,  as  the  ex- 
istence of  a  good  caption  to  the  indictment,  and 
it  devolves  upon  the  prisoner  to  show  any  fatal 
irregularity  ;  so  it  is  presumable  that  the  record 
has  been  duly  transmitted  and  delivered.  State 
V.  WiUiamSy  3  Stew.  454. 

169.  In  an  indictment  on  the  7th  and  9th  sec- 
tions of  the  act  granting  a  bounty  to  vessels 
employed  in  the  cod  fisheries,  (act  of  29th  July, 
1813,  c.  34,)  for  making  a  false  declaration,  the 
indictment  having  stated  the  purport  of  the 
written  paper  to  be  that  the  vessel  was  of  the 
burden  of  14  tons  and  45-95ths  of  a  ton,  whereas 
the  paper  produced  stated  it  to  be  14  tons  and 
50-95ths  of  a  ton,  the  variance  was  held  fatal. 
U.  States  V.  Lakeman,  2  Mason,  229. 

170.  For  misdemeanors  of  the  same  kind,  dif- 
fering only  in  the  degree  of  guiit  and  of  pun- 
ishment, one  indictment,  charging  divers  offen- 
ders severally,  may  be  maintained,  and  this, 
although  the  word  **  severally  "  or  "  separately  " 
is  omitted.  Commontoealth  v.  JlfCord,  2  Dana, 
242. 

171.  An  indictment  was  held  good,  which 
concluded  *'  against  the  peace  and  dignity  of 
this  state,*'  instead  of  *'  against  the  peace  and 
dignity  of  the  said  state.'*  State  v.  Yancy,  Const. 
Rep.  237. 

172.  A  mistake  of  a  justice,  in  the  date  of  the 
warrant  of  commitment,  or  of  the  warrant  sum- 
moning the  justices,  is  no  ground  for  quashing 
the  indictment.  Commontoealth  v.  Murray,  2 
Virg.  Cas.  504. 

173.  SUtute  181^,  c.  175,  forbids  the  disinter- 
ment of  a  human  body,  unauthorized  by  the 
selectmen  of  any  town  in  the  commonwealth. 


An  indictment  alleging  that  the  defendant  did 
this,  without  authority  from  the  selectmen  of 
the  town  where  the  body  was  buried,  was  held 
sufficient.  Comjnontoealth  v.  Loring,  8  Pick. 
370.  An  indictment  under  the  2d  section  of 
statute  1814,  c  175,  was  sustained,  ^here  the 
evidence  tended  to  prove,  but  did  not  conclu- 
sively prove,  an  offence  under  the  1st  section,  t^. 

174.  It  is  not  a  sufficient  objection  to  an  m- 
dictment  for  not  repairing  a  highway,  that  it  does 
not  set  out  the  termini.  Commontoealth  v.  Jiew- 
bury,  2  Pick.  51. 

175.  An  indictment  on  the  Massachusetts 
statute  of  1791,  c.  58,  §  3,  forbidding  innholders  to 
entertain  "  any  '*  of  the  inhabitants  of  the  towns 
where  they  dwell,  &c.,  on  the  Lord's  day,  which 
contains  only  the  averment  that  the  defendant 
entettained  *^ divers"  inhabitants  of  the  town 
where  he  lived,  is  too  uncertain  to  be  supported. 
Commontoealth  v.  Maxwell,  2  Pick.  139.  So,  on 
an  indictment  against  an  innholder  for  suffering 
persons  to  play  at  unlawful  games,  it  was  held  not 
to  be  sufficient  to  allege  that  the  defendant  was 
duly  licensed,  and  that  he  allowed  persons  to 
play  in  his  inn,  but  it  must  be  directly  averred 
that  he  actually  kept  an  inn.  Commonwealth  v. 
BoZ&om,  3  Pick.  281. 

176.  In  Massachusetts,  under  the  statute  of 
1791,  c.  58,  §  3,  providing,  in  the  enacting  part, 
that  no  innholder,  &c.,  shall  entertain  any  per- 
sons not  being  travellers,  strangers,  or  lodgers, 
on  the  Lord's  day,  an  indictment  roust  negative 
the  fact  of  the  defendant  being  a  traveller, 
stranger,  &c.  Commonwealth  v.  Maxwell,  2 
Pick.  139. 

177.  In  an  indictment  against  an  innholder 
for  suffering  persons  to  play  at  cards,  &c.,  it  is 
not  sufficient  to  allege  that  the  defendant  was 
duly  licensed,  and  that  he  allowed  persons  to 
play  in  his  inn,  but  it  must  be  direcUy  averred 
that  he  actually  kept  an  inn..  Commonwealth  v. 
Bolkom,  3  Pick.  281. 

178.  Indictments  in  cases  of  misdemeanor  or 
felony  must  not  only  aver  the  town,  but  also  the 
county,  where  an  offence  is  committed,  if,  from 
the  terms  of  the  location  of  the  town  or  district, 
by  the  act  of  incorporation,  the  court  cannot 
conclude  that  the  whole  town,  district,  or  unin- 
corporated place,  lies  in  one  county.  Common- 
wealth V.  Springfield,  7  Mass.  9.  But  it  seems 
that  an  indictment  for  a  capital  offence,  in  aH 
cases,  should  lay  both  the  county  and  town.  ib. 

179.  An  indictment  against  a  justice  of  the 
peace,  for  a  wilful  misdemeanor  in  office,  should 
show  such  facts  as  would  amount  to  such  mis- 
demeanor independent  of  the  word  wilful,  and, 
to  make  this  out,  the  indictment  should  charge 
the  act  to  have  been  done  knowingly  and  cor- 
ruptly.    State  V.  Gardner,  2  Mis.  23. 

180.  In  an  indictment  for  publishing  an  ob- 
scene book  or  print,  it  is  sufficient  to  aver  its 
obscenity  generally,  without  minutely  spreading 
the  particulars  upon  the  record.  Commonweal^ 
V.  Holmes,  17  Mass.  336. 

181.  A  certiorari  to  remove  an  indictment, 
directed  to  the  oyer  and  terminer,  will  not  be 
quashed  because,  at  the  time  of  the  allowance 
of  the  court,  the  indictment  is  in  the  sessions, 
if,  when  the  writ  be  served,  the  indictment  be  in 
the  oyer  and  terminer.  People  v.  Jewett,  3 
Wend.  314. 

182.  In  an  indictment  for  letting  a  house  for 
the  purposes  of  prostitution,  the  time  of  making 
the  contract  is  not  a  material  averment.  Com- 
wonwealth  v.  Harrington,  3  Pick.  26. 

I      183.  An  indictment,  on  a  statute   reDderin|| 
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the  owner  or  tenant  of  land  liable  for  obstructing 
a  highway,  must  aver  that  the  defendant  was 
owner  or  tenant.  Gregory  r.  Comtiumtotalthj  2 
Dana,  417. 

184.  The  speeial  manner  of  the  whole  fact 
should  be  set  forth  in  an  indictment  with  such 
certainty,  that  the  offence  m^y  judicially  appear 
to  the  court.     StaU  v.  Wimberly,  3  M'Cord,  190. 

185.  Where  a  statute  adopts  a  common-law 
offence,  without  further  defining  it,  all  the  com- 
mon-law requirements  to  constitute  the  offence 
should  be  set  out  in  the  indictment.  But,  if  a 
particular  act  is,  by  statute,  made  a  crime  of  a 
particular  grade,  an  indictment,  alVer  alleging 
the  act  to  have  been  done;  need  not  allege  that 
it  constitutes  such  crime.  State  v.  Absence^  4 
Port.  397. 

186.  The  omission  of  the  positive  averment 
that  the  prisoner  did  the  act,  is  not  supplied  by 
the  concluding  averment  of  the  scienter^  and  is 
fatal.     State  v.  Haider,  2  M'Cord,  377. 

187.  It  is  not  necessary,  in  Virginia,  to  charge 
tn  an  indictment  that  the  accused  has  been  ex- 
amined for  the  offence,  in  the  mode  prescribed 
by  the  atft  of  the  assembly,  nor  for  the  record  of 
the  superior  court  to  show  that  fact.  Common' 
wealth  V.  Miller,  1  Virg.  Cas.  310. 

188.  An  indictment,  nndor  an  act  in  which 
exceptions  are  enumerated,  should  negative 
the  exceptions.  Reynolds  r.  State,  2  N.  &  M. 
365. 

189.  An  indictment  for  extortion  must  show  the 
place  where  the  offence  was  committed,  in  ex- 
press words.     Halsey  v.  State,  1  South.  %24. 

190.  Indictments  for  misdemeanors  may 
charge,  in  several  counts,  different  offences, 
the  judgment  upon  which  is  the  same.  Covy 
r.  State,  4  Port.  186. 

191.  In  Massachusetts,  under  the  statute  of 
1785,  c.  75,  §  6,  against  disorderly  conduct  in 
town  meetings,  an  indictment  for  the  offence 
should  charge  that  the  defendant  persisted  in 
his  disorder  after  notice  from  the  moderator,  and 
refused  or  neglected  to  withdraw,  after  being 
directed  by  him  so  to  do,  in  pursuance  of  the 
terms  of  the  statute.  Commonwealth  v.  Hoxey, 
16  Mass.  385. 

192.  An  indictment  against  a  slave  for  pre- 
paring, exhibiting,  or  administering,  a  medicine, 
must  charge  the  act  to 'have  been  done  felonious- 
ly or  with  a  felonious  intent.  Jane  v.  State,  3 
Miss.  61. 

193.  In  an  indictment  under  an  act  to  impose 
a  tax  on  vendors  of  merchandise,  it  is  not 
necessary  to  charge  that  the  articles  were  sold 
by  retail.     Tracy  v.  State,  3  Mis.  2. 

194.  An  indictment  under  the  Virginia  act 
against  mayhems,  which  charges  that  the  pris- 
oner did  feloniously  break  the  jaw-bone  of 
another,  with  interit  to  disable,  A,c.,  and  con- 
cludes ^<  against  the  form  of  the  statute,"  is  not 
good,  under  the  statute,  because  it  does  not  aver 
that  he  did  disable,  &c.  Commonwealth  v.  Lester, 
2  Virg.  Cas.  198.  Nor  is  such  indictment  good 
for  a  mayhem  at  common  law,  because  a  may- 
hem at  common  law,  with  one  exception,  is  no 
felony,   t^. 

195.  In  an  indictment  under  the  cruisers'  act 
of  1790,  c.  36,  §  12,  for  an  endeavor  on  the  high 
seas  to  commit  a  revolt,  and  for  confining  the 
master  of  the  ship,  it  is  not  necessary  to  allege, 
that  the  master  was  at  the  time  in  the  peace  of 
the  United  States,  or  that  he  was  an  American 
citizen.  U.  States  v.  Thompson,  I  Sumner,  168. 
A  cooper  of  the  ship  is  a  seaman  within  the 
provisions  of  said  act.  ih.    The   "endeavor" 


may  be  complete,  by  stirring  up,  or  encouraging, 
or  combining  with,  any  oUiers  of  the  crew  to 
produce  a  disobedience  to  any  one  lawful  order 
of  the  master  or  officers,  with  an  intent  to  com- 
mit the  revolt,  ib.  A  "  confinement  of  the  mas- 
ter *'  may  be  completed  by  any  moral  or  physical 
restraint  which  prevents  his  freedom  of  move 
ment,  and  command  of  the  ship.  The  restraint 
must,  however,  in  either  case,  be  illegal ;  for  it 
is  no  offence  for  the  seamen  to  confine  the  mas- 
ter for  a  justifiable  cause,  or  in  justifiable  self- 
defence,  ih. 

196.  An  indictment  for  disturbing  a  religious 
congregation  need  not  set  out  the  means  by 
which  the  disturbance  was  effected.  Common- 
wealth  V.  Daniels,  2  Virg.  Cas.  402. 

197.  An  indictment  for  erecting  **a  num- 
ber of  sheds  and  buildings,  100  feet  in  length, 
and  16  feet  in  breadth,"  and  on  a  puhlic 
highway,  is  not  sufficient  to  found  a  convic- 
tion upon.  Commonwealth  v.  Hall,  15  Mass. 
240. 

198.  In  an  indictment  for  casting  away  and 
destroying  a  vessel,  of  which  the  defendant  was 
owner,  on  the  high  seas,  the  words,  *'  with  in- 
tent to  gain  corrupt  advantage  to  himself,"  are 
mere  surplusage,  and  need  not  be  proved.  It  is 
necessary  to  state  that  the  intent  was  to  preju- 
dice the  underwriters.  U,  States  v.  Johns,  I 
Wash.  C.  C.  363. 

199.  In  an  indictment  for  exposing  one's  per- 
son, it  IS  sufficient,  if  it  be  charged  to  have  been 
done  "  to  public  view  in  a  public  place."  It  is 
not  necessary  to  aver  that  the  prisoner  wai 
seen  by  citizens.  State  v.  Roper,  1  Dev.  & 
Bat.  208. 

200.  An  indictment  for  biting  off  the  ear,  nn-' 
der  the  North  Carolina  act  of  1791,  must  state 
the  offence  to  be  done  on  purpose.     State  v.  Or' 
mond,  1  Dev.  &,  Bat.  119. 

201.  A  having  paid  certain  money,  merely  as 
an  agent  of  B,  an  indictment  alleging  payment 
by  B  was  held  good.  Commonwetuth  v.  Bagley^ 
7  Pick.  279. 

202.  In  an  indictment  for  extortion,  in  taking 
more  than  was  due,  there  must  be  an  averment 
that  nothing  was  due  ;  and  if  the  charge  be  for 
more  than  was  doe,  the  indictment  must  show 
how  much  was  due.  Stale  v.  CoggsweU^  3 
Blackf.  54. 

203.  An  indictment  for  a  malicious  trespass 
need  not  state  the  means  used  to  effect  the  in- 
jury.    State  V.  Merril,  3  Blackf  346. 

204.  In  an  indictment  for  a  riot,  the  facts  con- 
stituting a  riot  should  be  clearly  set  forth. 
Whitesides  v.  People,  Breese,  4. 

205.  In  an  indictment  for  burning  a  barn,  the 
averment  <*  that  G.  P.,  &c.,  at  Uie  township 
aforesaid,  &c.,  one  barn,  of  the  property  of  one 
N.  R.,  not  parcel  of  the  dwelling-house  of  the 
said  N.  R.,  there  situate,  wilfully  and  maliciously 
did  burn,"  is  a  sufficient  averment  of  the  locality 
of  the  barn.     State  v.  Price,  6  Halst.  203. 

206.  Though  the  language  of  the  statute  cre- 
ating the  offence  be  in  the  disjunctive,  viz., 
"burn,  or  cause  to  be  burned,"  and  the  indict- 
ment charge  the  offence  in  the  conjunctive,  viz., 
that  the  defendant  "  burned,  and  caused  to  be 
burned,"  the  allegation  is  sufficient,     ib. 

207.  Under  the  post-office  act,  (7  Laws  of  U. 
States,  377,)  no  distinction  is  made  between 
principals  and  accessories,  where  the  roobery  is 
aided  by  an  agent  of  the  department ;  and  it  is 
sufficient  to  aver  that  the  mail  was  robbed,  if 
proof  is  given  of  the  commission  of  the  offence 
U.  Stales  7,  Mills,  7  Pet.  138. 


INDICTMENT. 


627 


808.  An  indictment  which  charged  the  defend- 
ant with  having  "  taken  upon  himself  to  "  do  the 
thing  charged,  waa  held  bad,  upon  motion  in  ar- 
rest of  judgment,  as  not  containing  a  direct  alle- 
gation of  ihe  offence.  Slate  y.  Perry,  2  Bailey, 
17. 

209.  A  count  in  an  indictment  charging  a 
party  with  neglect  of  duty  as  a  director  of  a  road 
and  bridge  company,  aller  the  company  had  been 
formed  into  two  distinct  companies,  viz.,  a  road 
company  and  a  bridge  company,  is  bad ;  but  if 
there  be  also  a  count  charging  him  as  director 
of  the  road  company,  and  there  be  a  general 
verdict  of  guilty,  judgment  may  be  rendered 
upon  the  last  count.  Kane  v.  People,  8  Wend. 
203. 

210.  An  indictment  charging  that  the  traverser 
(( did  assist  a  negro  woman,  named  N.,  the  slave 
of  J.  A.,  in  elopmg  and  running  away  from  J. 
A.,  by  accompanying  her  a  considerable  distance, 
and  showing  her  the  road  by  which  she  might 
escape,  thereby  depriving  her  master,  J.  A.,  of 
the  service  of  said  slave,"  is  sufficiently  laid, 
under  the  Maryland  act  of  1796,  c.  67,  §  19. 
Queen  v.  State,  5  Har.  ^  J.  232. 

211.  If  an  indictment  for  an  offence  against 
the  statutes  of  Massachusetts,  committed  before 
the  separation  of  Maine,  does  not  charge  the  of- 
fence to  have  been  committed  against  Uie  peace 
of  Massachusetts,  and  the  laws  of  that  common- 
wealth, the  omission  will  be  fatal.  Damon's 
case,  6  Greenl.  148. 

212.  If  an  indictment  does  not  aver  thcyear 
to  be  'Uhe  year  of  our  Lord,"  it  is  bad.  White- 
sides  V.  People,  Breese,  4. 

213.  In  an  indictment  for  refusing  to  answer  a 
tythingman  on  the  Lord's  day,  it  is  not  necessary 
to  allege  that  the  tythingman  was  sworn  into 
his  office ;  nor  that  he  bad  any  wand  or  badge  of 
office  ;  nor  that  he  was  known  to  the  defendant 
to  be  a  tythingman.  Commonwealth  v.  Caldwell, 
14  Mass.  330. 

(1).)    Caption,  and  Chrand  Jurors. 

214.  A  defect  in  the  caption,  for  which  an  in- 
dictment will  be  quashed,  must  be  of  a  clear  and 
decisive  character.  State  v.  Hickman,  3  Halst. 
299. 

215.  Where  time  and  place  are  set  forth  in  the 
caption  of  an  indictment  with  sufficient  cer- 
tainty to  a  common  intent,  legal  niceties  will  be 
disregarded.     State  v.  Brisbane,  2  Bay,  451. 

216.  If  what  properly  belongs  to  the  caption 
is  inserted  in  the  body  of  an  indictment,  it 
may  be  rejected  as  surplusage.  Hose  v.  State, 
Minor,  28. 

217.  It  is  not  necessary  that  it  should  be  stated 
in  the  caption  of  an  indictment,  in  express  terms, 
that  the  grand  jurors  were  summoned  and  re- 
turned as  such.     State  v.  Jones,  4  Halst.  357. 

218.  The  body  of  an  indictment  need  not  show 
in  what  court  the  indictment  was  found ;  it  is 
sufficient  if  that  fact  appear  in  the  caption. 
Dean  v.  Tennessee,  Mart,  dlt  Yerg.  127. 

219.  A  caption  should  accompany  every  in- 
dictment removed  into  a  superior  court ;  and  it 
should  exhibit  the  day  and  year,  and  that  the 
indictment  was  taken  on  the  oath  of  jurors  of 
the  county  in  which  the  crime  waa  committed. 
Tipton  V.  State,  Peck,  308. 

220.  It  is  not  a  valid  objection  to  an  indictment 
that  the  dates  in  the  caption  are  in  Arabic 
figures.     State  v.  Smith,  Peck,  165. 

221.  The  caption  to  an  indictment  should  show 
within  which  county  the  court  is  held,  and  that 


the  grand  jury  had  been  sworn.     State  v.  Fields, 
Peck,  140.     State  v.  Hunter,  Peck,  166. 

222.  If  the  caption  of  an  indictment  set  forth 
the  county,  it  is  sufficient,  in  Virginia,  without 
entitling  it  of  the  superior  court.  Burgess  v. 
Commonwealth,  2  Virg.  Cas.  483. 

223.  If  the  caption  of  the  indictment  set  forth 
the  county,  without  entitling  it  of  the  court,  it 
is  sufficient.  Taylor  v.  Commonwealth,  2  Virg. 
Cas.  94. 

224.  The,  caption  of  an  indictment  ought  to 
show  distinctly  the  names  and  style  of  office  of 
the  judges  composing  the  bourt  to  which  it  is 
presented  ;  if  it  does  not,  the  indictment  will  be 
quashed.     State  v.  Zule,  5  Halst.  348. 

225.  In  Tennessee,  if  the  caption  to  an  indict- 
ment state  the  grand  jurors  to  be  ^*good  and 
lawful  men,"  it  is  sufficient,  without  alleging 
that  they  are  freeholders  or  householders.  Bonds 
V.  Tennessee,  Mart.  &  Terg.  143.  Comwell  v. 
Tennessee,  ib.  147. 

226.  An  indictment  with  this  caption,  <*  City 
of  B.,  to  wit,  at  the  municipal  court  for  the  town 
of  B.,  now  by  an  act,  &^.,  incorporated  into  a 
city,  &c.,  begun,  &c.,  for  said  city  and  county 
of  S.,  on,  &c.,  the  jurors,  &as.,  present  that 
N.  J.,  at  B.,  aforesaid,"  was  held  good.  Com- 
monwealth V.  James,  1  Pick.  375. 

227.  The  caption  of  an  indictment  must  set 
forth  with  sufficient  certain tv  the  court  in  which, 
the  jurors  by  whom,  and  the  time  and  place  at 
which,  the  indictment  was  found.  State  v.  WiU 
liams,  2  M'Cord,  301. 

228.  It  is  necessary,  in  order  to  give  the  court 
the  right  to  try  a  prisoner,  that  tne  bill  of  in- 
dictment found  by  the  grand  jury  should  be 
indorsed  "a  true  bill,"  and  signed  by  the  fore- 
man ;  an  indictment  without  such  indorsement 
is  a  nullity.     Nomaque  v.  People,  Breese,  109. 

229.  Where  an  indictment  nlled  a  whole  sheet, 
and  was  enveloped  in  another  blank  sheet,  upon 
which  the  attorney  indorsed  the  name  of  the 
case,  and  immediately  -below,  the  foreman  of 
the  grand  jury,  with  his  own  hand,  indorsed  "  a 
true  bill,"  with  his  name,  it  was  held,  after  ver- 
dict, that  the  enclosed  indictment  must  be  con- 
sidered as  the  one  upon  which  the  grand  jury 
passed.  Burgess  v.  Commonwealth,  2  Virg.  Cas. 
483. 

230.  In  Virginia,  when  a  bill  of  indictment 
has  been  found  by  the  grand  jury,  and  indorsed 
by  the  foreman  (<  a  true  bill,"  it  must  be  brought 
into  court,  and  presented  by  the  grand  jury, 
and  then  the  finding  must  be  recorded.  Com- 
monwealth  v.  Cawood,  2  Virg.  Cas.  527.  And  an 
omission  to  record  the  finding  cannot  be  sup- 
plied by  a  paper  purporting  to  be  an  indictment, 
with  an  indorsement  "a  true  bill,"  signed  by 
the  person  who  was  foreman  of  the  ^and  jury 
at  that  time.  t^.  Nor  can  it  be  supplied  by  the 
recital,  in  the  record,  that  he  **  stands  indicted," 
nor  by  his  arraignment,  nor  by  his  plea  of  not 
guilty.  H.  And  where  a  prisoner  has  been  ex- 
amined by  the  county  court  for  an  offence,  and 
two  actual  sessions  of  the  superior  court  there- 
after occur,  and  it  does  not  appear  from  the 
record  Uiat  an  indictment  has  been  found  against 
him,  he  is  entitled  to  be  discharged  fh>m  im- 
prisonment, although  he  has  been  in  fact  ar- 
raigned, and  pleaded  **  not  guilty."  And  if  a 
third  actual  term  has  passed  without  such  record 
of  the  finding,  he  is  entitled,  under  the  statute, 
to  be  discharged  from  the  crime,  ib. 

231.  An  indictment  not  certified  to  be  •'  a  true 
bill,"  though  signed  by  the  foreman  of  the 
grand  jury,  is  bad.   Wsbstw's  ea#e,  5  Qieenl.  483 . 
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232.  It  is  unnecessary  to  set  oat  the  words, 
**  good  and  lawful  men,'*  in  an  indictment  for 
murder,  in  South  Carolina.  Stale  v.  Yartcy, 
Const.  Rep.  237. 

233.  Where  a  presentment  of  a  jrrand  jury 
against  a  public  officer  is  general,  and  the  names 
of  the  witnesses  not  set  forth,  it  will  be  quashed. 
StaU  y.  Mitchell,  I  Bay,  267. 

234.  An  indictment  is  not  vitiated  by  an  in- 
dorsement thereon  that  it  was  '*a  true  bill,'* 
signed  by  one  of  the  grand  jury,  as  foreman. 
Commonwealth  y.  Ripperdon,  Litt.  Sel.  Cas.  194. 

235.  It  is  sufficient  to  describe  the  grand  ju- 
rors, in  the  indictment,  as  ^'good  and  lawful 
men,"  those  words  including  every  qualifica- 
tion required  by  law.  Jerry  y.  State,  1  Blackf. 
395. 

236.  The  statement  in  the  indictment  of  its 
haying  been  found  on  the  *<  oaths  "  of  the  grand 
jurors,  instead  of  on  their  <*  oath,"  is  no  ground 
of  error,  ib. 

237.  The  number  of  the  grand  jury  need  not 
be  specified  in  an  indictment.  Young  y.  State, 
6  Ham.  435. 

238.  A  caption  stating  that,  **at  a  court  of 
oyer  and  terminer  and  general  gaol  delivery, 
held,  &c.,  before  the  honorable  G.  H.  F.,  one  of 
the  justices,  &c,  and  J.  G.,  &c.,  their  fellows, 
it  is  presented,"  sufficiently  indicates  the  court 
to  whom  the  grand  jury  made  their  presentment. 
State  y.  Price,  6  Halst.  203. 

239.  It  is  not  necessary  to  set  forth,  in  the 
caption  to  an  indictment,  **.by  whom,  or  by 
what  authority,  the  persons  sworn,  affirmed,  and 
charged,  as  members  of  the  ^rand  jorYy  were 
summoned,  t^.  Nor  the  specific  qualifications 
of  the  grand  jurors.  It  is  sufficient  to  describe 
them  as  "  good  and  lawful  men."   ib. 

240.  In  an  indictment  with  three  counts,  if,  in 
the  third  count,  it  is  omitted  to  be  stated  that 
the  grand  jury,  **on  their  oaths,  present,"  (the 
first  two  counts  being  regular  in  that  respect,) 
the  objection  is  obviated  by  the  fact  that  the 
record  states  that  the  grand  jury  were  sworn  in 
open  court  Huffman  v.  Commonwealth,  6  Rand. 
685. 

241.  In  South  Carolina,  it  is  not  necessary 
that  an  indictment  be  signed  by  the  foreman  of 
the  grand  jury,  if  it  be  in  writing,  and  read  in 
their  presence.  StiUe  y.  Creighton,  1  N.  &  M. 
256. 

242.  To  sustain  an  indictment,  it  is  not  neces- 
sary that  the  record  should  show  the  mode  in 
which  the  jurors  for  the  term  were  drawn ;  this 
sufficiently  appears  from  the  venire,  which 
is  presumed  legal.  Collier  y.  State,  2  Stew 
28S. 

243.  Where  an  indictment  purports  to  be  upon 
the  affirmation  of  some  of  the  grand  jurors,  it 
must  appear  that  they  alleged  Uiemselves  con- 
scientiously scrupulous  in  regard  to  taking  an 
oath.     State  y.  Fox,  4  Halst.  244. 

244.  Where  an  indictment  purports  to  be  on 
the  affirmations  of  some  of  the  grand  jurors,  it 
must  appear  that  they  were  legally  entitled  to 
serve  on  their  mere  affirmation,  or  the  indictment 
Yrill  be  fatally  defective.  State  y.  Harris,  2 
Hals.  361. 

( c.)    Words  of  the  Statute,  and  contra  Formam 

Statuti. 

245.  An  indictment  brought  under  a  statute 
must  follow  the  words  of  the  statute.  Nothing 
can  be  taken  by  intendment.  State  v.  O^Bannon, 
I  Bailey,  144. 

246-  Indictments  framed  upon  statutes  moat 


conform  strictly  to  the  words  of  the  enactment 
Where,  by  statute,  it  was  made  a  capital  offence 
*'  to  steal  slaves  out  of,  or  from,  the  possession 
of  the  master  or  overseer,"  an  indictment  for  the 
offence  must  allege  that  they  were  so  stolen. 
State  v.  Brown,  4  Port.  410. 

247.  An  indictment  founded  on  a  statute  must 
follow  the  statute.  .Hai»ilion  v.  Commonwealth^ 
3  Pennsyl.  142. 

248.  An  indictment  for  a  statute  offence  should 
be  in  the  words  of  the  statute.  State  v.  Casados, 
1  N.  &;  M.  91. 

249.  An  indictment  under  a  special  statute 
should  follow  the  statute  strictly.  Vpdegraff  v. 
Commonwealth,  6  S.  &  R.  5. 

250.  An  indictment  need  not  recite  the  statute 
on  which  it  is  founded ;  but,  if  an  indictment 
profess  so  to  do,  a  material  variance  will  be  fttal, 
or,  if  the  statute  does  not  support  the  verdict,  it 
must  fail.     BvJtler  v.  The  State,  3  M'Cord,  383. 

251.  An  indictment  under  a  statute  must  keep 
close  to  the  expressions  of  the  statute.  State  v. 
Foster,  3  M'Cord,  442. 

252.  An  indictment  is  not  good  which  onlv  alleges 
the  commission  of  a  crime,  in  the  words  of  an 
act.  The  nature  of  the  offence,  and  the  circum- 
stances, must  be  set  forth.  State  y.  Raines,  3 
M'Cord,  533. 

253.  In  an  indictment  for  a  statute  offence,  it 
is  sufficient  if  the  offence  is  substantially  set 
forth,  though  not  in  the  exact  words  of  the 
statute.     U.  States  y.  Bachelder,  2  Gallis.  15. 

254.  A  variance  between  the  language  of  the 
statute  creating  the  offence,  and  the  indictment, 
will  not  vitiate  vhe  indictment,  if  the  words  used 
in  the  indictment  are  equivalent  to  those  of  the 
statute.     State  v.  Hickman,  3  Halst.  299. 

255.  In  general,  an  indictment  need  not  adopt 
the  very  words  of  the  statute ;  the  same  sub- 
stance to  a  reasonable  intendment  is  sufficient. 
State  v.  Little,  1  Verm.  331. 

256.  Under  the  2d  section  of  the  act  of  New 
York  to  prevent  perjury,  1  R.  L.  171,  an  indict- 
ment is  good  if  it  contain  the  substance  of  the 
offence,  with  the  circumstances  necessary  to 
render  it  intelligible,  and  to  inform  the  defend- 
ant of  the  allegations  against  him.  Peoph  ▼. 
Phelps,  5  Wend.  9. 

257.  An  indictment  charged  the  prisoner  with 
being  employed  in  transporting  slaves  from  M. 
to  C.  The  evidence  was,  that  he  transported 
them  from  N.  to  C.  Held,  that  as  the  indict- 
ment was  in  the  words  of  the  statute,  it  was  snf* 
ficient  without  any  averment  of  place,  which 
was  mere  surplusage,  and  that  proof  of  the 
transportation  from  N.  supported  the  indictment. 
U,  States  v.  Vickery,  1  Har.  &  J.  427. 

258.  The  description  of  an  offence,  in  an  in- 
dictment, in  the  language  o£the  statute  defininr 
it,  is  sufficient.  State  v.  Rougher,  3  Blackf. 
307. 

259.  An  indictment  under  the  statutes  22  and 
23,  c.  2,  for  killing  a  hojse,  in  force  in  South 
Carolina,  which  contains  a  general  description 
of  the  offence  in  the  words  oAhe  statute,  will  be 
sufficient,  although  the  manner  of  killing  be  not 
described.     State  v.  CantreU,  2  Hill,  S.  C.  389. 

260.  The  conclusion,  *^  contrary  to  law,"  of 
an  indictme^t  for  murder,  is  sufficient.  Hudsom 
v.  State,  1  Blackf.  317. 

261.  As  a  general  rule,  mere  surplusage  will 
not  vitiate  an  indictment;  as  when  an  indict- 
ment for  an  offence  at  common  law  concludes 
contra  formam  statuti.  State  v.  Wimberly,  3 
M'Cord,  190. 

262.  An  indictment  on  a  statate,  in  South 
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Carolina,  must  set  forth  the  charge  in  the  very 
words  of  the  statute ;  but  a  superfluous  descrip- 
tion is  not  objectionable.  State  y.  Cheattoood^  2 
Hill,  S.  C.  459. 

263.  An  indictment  which  lays  an  offence  in 
the  words  of  the  law  creating  it  is  sufficient,  as 
a  general  rule.  U.  States  v.  Wilson,  1  Bald.  78. 
It  need  not  state  the  coanty  in  which  the  offence 
was  committed  ;  it  is  enough,  if  it  shows  that  the 
court  has  jurisdiction.  Cases  of  treason  are 
exceptions,  ib. 

264.  Every  indictment  founded  upon  statute 
must  identify  and  charge  the  specific  offence, 
showing  by  averment,  not  by  inference  merely, 
what  statute  has  been  violated.  Commonwealth 
y.  Macuboy,  3  Dana,  70. 

265.  Where,  in  a  statute,  a  generic  word  is 
used,  and  afterwards  more  specific  terms,  de- 
fining an  offence,  an  indictment  charging  the  of- 
fence must  use  the  most  specific  terms.  State  v. 
PrvnAef,  2  Stew.  11. 

266.  In  general,  it  is  sufficient  to  allege  an 
ofience  in  an  indictment  in  the  words  of  the 
statute ;  but  there  are  many  exceptions  to  this 
rulo.     U.  States  v.  Gooding,  12  Wheat.  460. 

267.  The  words  <<  utter  and  publish"  were  in 
an  act  against  forgery,  and  the  words  '*  dispose 
of  and  put  away'  were  used  in  their  stead,  in 
an  indictment  under  the  act ;  and  judgment  was 
arrested,  on  the  ground  that  the  words  of  the 
statute  must  be  used  in  an  indictment.  State  v. 
Petty,  Harper,  59. 

26d.  An  indictment  may  contain  a  count  at 
common  law,  and  another  on  a  statute.  State  v. 
WUliams,  2  M'Cord,  301. 

269.  An  indictment  generally  for  an  assault, 
with  intent  to  commit  a  rape,  need  not  specify 
the  age  of  the  person  assaulted.  Bowles -7,  State, 
7  Ham.  (Part  2d,)  243. 

270.  A  conclusion  to  an  indictment  founded 
on  a  statute,  *^  contrary  to  the  true  intent  and 
meaning  of  the  act  of  the  congress  of  the  United 
States,  in  such  case  made  and  provided,'*  is 
good,  and  equivalent  to  a  conclusion  **  against 
the  form  of  the  statute  in  such  case  made  and 
provided."     U.  States  v.  Smith,  2  Mason,  143. 

271.  Where  an  indictment,  for  an  offence  pun- 
ishable at  common  law,  concludes  *<  contra  for- 
mam  statuti,**  those  words  may  be  rejected  as 
surplusage,  and  the  indictment  maintained. 
Gregory  v.  Commonwealth,  2  Dana,  417. 

2T2.  Where  an  indictment  is  founded  upon  a 
single  statute,  and  not  upon  any  other  in  con- 
junction with  it,  its  conclusion  must  be  in  the 
singular.     State  v.  Cassel,  2  Har.  &  Gill,  407. 

273.  No  indictment  upon  a  statute  can  be  sup- 
ported, unless  it  states  the  offence  to  have  been 
committed  against  the  statute.  JifCvllough  v. 
Commonwealth,  Hardin,  95. 

274.  An  indictment,  concluding  ^^  contra  for- 
mam  statuti,*'  can  be  maintained,  though  the  mcts 
proved  amount  to  an  offence  at  common  law, 
if  they  do  not  come  within  the  purview  of  any 
statute.     Commonwealth  v.  Hozey,  16  Mass.  38o. 

275.  Indictments  for  offences  created  by  stat- 
ute must  conclude  ^^  contra  formam  statuH," 
absolutely  or  at  least  refer  clearly  and  explicitly 
to  the  statute  as  the  foundation  of  the  suit. 
Commonwealth  v.  Springfield,  7  Mass.  9.  Com- 
monwealth v.  Stockbridge,  11  Mass.  279.  Com- 
monwealth  v.  Jforthampton,  2  Mass.  116.  Com- 
monwealth V.  Cooley,  10  Pick.  37.  Thus  a  con- 
clusion "  agunst  the  peace  and  dignity  of  the 
commonwealth "  is  bad.  Commonwealth  v. 
Northampton,  2  Mass.  116.  Commonwealth  v. 
Springfield,  7  Moss.  9.      So    of  a   conclusion 
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**  against  the  law  in  such  case  provided."  Cowi* 
monwealth  v.  Stockbridge,  11  Mass.  279.  But  a 
conclusion  ** against  tho  peace  and  the  statute" 
is  good.  Commonwealth  v.  Caldwell,  14  Mass. 
330. 

276.  A^  conclusion  of  an  indictment  "  against 
the  form  of  the  statute  "  (in  the  singular)  is  suffi- 
cient in  all  cases,  where  the  offence  is  distinctly 
within  more  than  one  independent  statute.  U. 
States  V.  Gibert,  2  Sumner,  19.  So  a  conclu- 
sion <*  against  the  form  of  the  statutes"  (in  the 
plural)  would,  it  seems,  be  good,  even  if  the 
offence  were  punishable  by  a  single  statute 
only.  ib. 

277.  An  indictment  was  held  good,  in  South 
Carolina,  which,  under  a  statute  passed  while 
that  state  was  a  province,  concluded  '^  contrary 
to  the  act  of  assembly  of  the  said  state,"  &c. 
State  V.  Tumage,  2  N.  d^  M.  158. 

278.  Where  one  statute  creates  an  offence  and 
inflicts  the  penalty,  and  a  subsequent  statute  im- 
poses anotlier  and  further  penalty,  an  indictment 
for  the  offence  may  well  conclude  **  contra  for- 
mam  statuti.**     Butman*s  case,  8  Greenl.  113. 

279.  Where  an  offence  is  punishable  either  at 
common  law,  or  under  an  act  of  the  legislature, 
the  condtision  in  the  indictment,  '*  contra  for- 
mam statuti,'^  is  not  improper.  Davis  v.  State^ 
3  Har.  <&J.  154. 

280.  A  person  guilty  of  perjury,  where  the 
punishment  was  whipping,  not  exceeding  100 
stripes,  was  prosecuted  and  convicted  after  the 
taking  effect  of  a  statute  by  which  the  punish- 
ment, for  subsequent  convictions  of  the  crime, 
was  changed  to  confinement  in  the  penitentiary 
not  exceeding  seven  years.  Held,  that  the  con- 
clusion of  the  indictment  in  the  singular,  *^  con* 
tra  formam  stattUi,**  was  sufficient.  Strong  v. 
State,  1  Blaekf  193. 

281.  Where  a  statute  creates  an  offence  which 
did  not  exist  at  common  law,  the  indictment 
should  conclude  contra  formam  statuti.  Aliter, 
where  the  statute  is  merely  declaratory  of  the 
common  law.     Fuller  v.  State,  1  Blaekf.  63. 

282.  Indictments  for  offences  created  by  stat 
ute  must  conclude  contra  formam  statuti  abso 
lutely,  or  at  least  refer  clearly  and  explicitly  to 
the  statute  as  the  foundation  of  the  suit.  Com- 
monwealth  v.  Springfield,  7  Mass.  9.  Common^ 
wealth  V.  Stockbridge,  11  ib.  279.  Commonwealth 
V.  Northampton,  2ib.  116.  Commonwealth  y. 
Cooley,  10  Pick.  37. 

283.  Although  two  statutes  are  set  forth  in  an 
indictment,  it  is  not  necessary  to  allege  the  of- 
fence to  have  been  committed  contra  formam 
statutorum,  where  it  is  wholly  created  by  one 
of  the  statutes,  and  the  second  merely  makes 
some  alterations  in  the  first,  without  affecting  the 
ofifence.    Kane  v.  People,  8  Wend.  203. 

(d.)    Names, 

284.  Junior  is  no  part  of  the  name.  Common- 
wealth v.  Perkins,  1  Pick.  388.  But  held  a  mis- 
nomer where  T.  H.  P.  was  indicted  by  the  name 
ofT.P.  ib. 

285.  In  an  indictment  for  horse-stealing,  the 
name  of  the  person  whose  horse  was  stolen 
should  be  that  which  has  a  general  reputation  as 
his  true  name.     State  v.  France,  I  Overt.  434. 

286.  On  an  indictment  in  Tennessee  for  ma- 
licious mischief,  it  was  held  to  be  material  to  laj 
the  name  of  the  owner,  and  that  a  mistake  in  his 
name  was  fittal.     Uaworth  v.  State,  Peck.  89. 

287.  In  an  indictment  against  a  slave,  in  Ala- 
bama, for  a  capital  offence,  the  name  of  the 
owner  must  be  alleged,  it  being  essential  that 
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the  ownenhip  be  fimnd  bj  the  joiy.    Flor^  ▼. 
autU,  4  Port.  111. 

288.  On  an  indictoient  for  forging  a  check, 
drawn,  in  the  name  of  a  co-partnership,  on  a 
banking  company,  it  is  not  necessary  to  set  out 
the  names  of  all  the  persons  composing  the  part- 
nership or  banking  company.  It  is  sufficient  if 
it  designate  any  one  person  intended  to  be  de- 
frauded.    People  ▼.  CwrUngj  I  Johns.  320. 

289.  It  is  not  necessary  that  the  name  of  the 
prosecutor  in  the  courts  of  the  United  States 
should  be  written  at  the  foot  of  the  indictment. 
U.  States  T.  Mundel,  6  CaU,  245. 

290.  The  name  of  the  prosecutor  must  be  set 
at  the  foot  of  an  indictment  for  a  trespass  or  a 
misdemeanor  before  it  is  presented  to  the  grand 
jury  ;  and  it  is  not  sufficient  to  set  it  there  after 
the  indictment  is  found.  AUen  r.  CcmnumweaUk^ 
2  Bibb,  210. 

291.  An  indictment,  for  a  trespass  upon  the 
person  of  an  individual,  must  have  the  name  of 
the  prosecutor,  who  is  answerable  for  costs,  his 
town  or  county,  and  title  or  profession,  written 
at  the  foot  of  it ;  and  an  omission  of  his  addi- 
tion is  a  fatal  defect,  not  cured  by  security  for 
the  cost  required  of,  -and  given  by,  the  prosecu- 
tor.    CommonwetUtk  ▼.  Gore,  3  Dana,  474. 

292.  The  following  words  at  the  foot  of  an 
indictment,  *'  by  the  information  of  James  Baker, 
laborer,  of  Harrison  county,  sworn  in  court,  and 
indorsed  as  prosecutor,  at  his  request,*'  are  suf- 
ficient to  make  the  said  James  Baker  prosecutor. 
Haugkt  y.  Commonwealtk,  2  Virg.  Cas.  3. 

2S3.  A  presentment  stated  at  its  foot,  that  it 
was  *^on  the  information  of  P.  S."  At  the  foot 
of  the  information  were  these  words,  **this  in- 
formation is  filed  by  order  of  the  court,  on  the 
presentment  of  the  grand  jury  ',  held,  that  this 
was  sufficient  evidence,  that  P.  S.  was  prosecutor, 
and  liable  for  costs.  Commonweal^  ▼.  Dove<, 
lb.  29.  Held,  also,  that  after  verdict,  he  could 
not  show,  by  parol  evidence,  that  he  was  called 
on  by  the  erand  jury,  and  did  not  voluntarily 
give  the  information,  ib. 

294.  In  Virginia,  in  an  indictment  for  a  trespass 
or  misdemeanor,  it  is  not  necessary  to  insert  the 
name  or  surname  of  a  prosecutor  at  the  foot  of 
the  indictment,  if  it  appears  that  the  indictment 
was  found  true  on  the  evidence  of  a  witness, 
sent  to  the  grand  jury,  either  at  their  own  re- 
quest, or  by  direction  of  the  court,  and  whether 
there  was  a  previous  presentment  or  not.  Worth' 
am  V.  Commonwealth,  5  Rand.  669. 

295.  The  Pennsylvania  act  of  assembly  does 
not  intend  that  a  prosecutor  shall  be  indorsed  on 
all  indictments,  but  only  where  a  prosecutor 
really  exists.  Kin^  v.  Lukens,  1  Dall.  5.  The 
defendant  himself  is  not  a  competent  witness  to 
prove  the  person  prosecuting  where  no  prosecu- 
tor is  so  indorsed.  It  must  be  proved  by  indif- 
ferent witnesses,  ib. 

(e.)    Time  of  Offence 

296.  An  indictment  is  good  where  the  day  of 
the  commission  of  the  offence  is  laid  by  a  refer- 
ence to  the  caption.  Jacobs  v.  Commonwealth, 
5  S.  db  R.  315. 

297.  A  mistake  of  the  day  on  which  a  perjury 
is  charged  to  have  been  committed  is  a  fatal 
variance.     U,  States  v.  JfJ^eal,  1  Gallis.  387. 

296.  Though  an  indictment  charge  the  crime 
to  have  been  committed  so  long  before  the  in- 
dictment is  found  that  the  crime  appears  to  be 
barred  W  the  statute  of  limitations,  this  is  not 
ground  for  arresting  judgment  People  v.  Sani- 
ooord,  9  Cow  655. 


299.  An  indictment  for  oounterfeitnig  wM 
quashed,  because  the  day  of  the  month  when  the 
offence  was  committed  was  not  staled.  State  v. 
Roach,  2  Hayw.  552. 

300.  Where  time  does  not  enter  into  the  na- 
ture of  the  offi?nce,  it  may  be  alleged  to  have 
been  committed  on  any  day  previous  to  the  find 
ing  of  the  bill,  during  the  period  in  which  a 
prosecution  may  be  commenced.  Shelton  v. 
State,  1  Stew.  A  Port  208. 

301 .  An  indictment  must  set  forth  the  year, 
month,  and  day,  and,  in  cases  of  burglary,  the 
hour,  when  the  olfence  was  committed ;  and 
though  another  day  may  be  shown  in  evidence, 
yet  it  must  be  within  the  statute  of  limitations,  at 
well  as  the  day  laid  in  the  indictment.  State  v. 
G.  5.  1  Tyler,  295. 

302.  If,  under  the  act  of  20th  April,  1818, 
c.  86,  §  2  and  3,  (against  the  slave  trade,)  an  of. 
fence  of  causing  a  vessel  to  sail  from  a  port  ot 
the  United  States  be  alleged  in  the  indictment  to 
be  on  a  day  now  last  past,  and  on  divers  days  and 
times  before  and  since  that  day,  the  allegation  is 
sufficient;  for  the  words  now  last  past  mean 
last  past  before  the  caption  of  the  indictment, 
and  the  words  on  divers  days  and  times  may  be 
rejected  as  surplusage,  if  the  ofience  be  but  a 
single  offence.  U.  States  v.  La  Costs,  2  Ma- 
son, 129. 

303.  If  two  times  or  places  have  been  pre- 
viously mentioned,  and  afterwards  a  part  only  is 
laid,  **  then  and  there,"  the  indictment  is  defec- 
tive, because  it  is  uncertain  to  which  it  refers. 
Jane  v.  State,  3  Mis.  61. 

304.  A  count  charging  a  forgery  to  have  been 
committed  on  a  day  after  the  trial,  held  de- 
fective. Also,  another  count  which  did  not 
specify  in  what  part  of  a  receipt  the  forged 
words  were  inserted.  Pennsylvania  v.  JTKee, 
Addis.  33. 

305.  An  averment  laying  the  crime  on  the 
<' first  March,*'  instead  of  «'the  first  day  of 
March,'*  is  sufficient.  Simmons  v.  Cownnom- 
wealth,  1  Rawle,  142. 

306.  It  is  materia],  in  an  indictment,  that  a 
day  be  laid  when  the  ofience  was  committed; 
and  if,  the  date  being  left  blank,  it  does  not  ap- 
pear whether  the  indictment  is  barred  by  the 
statute  of  limitations  or  not,  judgment  will  be 
arrested.     State  v.  Beekwith,  1  Stew.  318. 

m.    Trial. 

307.  Where  prisoners  are  indicted  jointly,  it 
is  matter  of  discretion  with  the  cpurt,  whether 
they  shall  be  tried  separately.  (7.  States  v.  Wil- 
son, I  Bald.  78. 

308.  Where  several  persons  are  charged  in 
one  indictment  with  the  same  ofience,  each  de- 
fendant has  a  right  to  be  tried  separately.  CT. 
States  V.  Sharp,  Pet.  C.  C.  118. 

309.  Where  the  offence  is  such  that  it  may  be 
committed  by  several,  and  two  persons  are  jointly 
indicted  for  its  commission,  the  court  may  order 
a  joint  trial,  though  a  separate  trial  be  demanded 
by  one  of  them.     Bixbie  v.  State,  6  Ham.  86. 

310.  It  is  matter  of  discretion  with  the  court, 
whether  prisoners  shall  be  tried  separately  or 
not.  U.  States  y.Oibert,  2  Sumner,  19.  Where  the 
reason  assigned  for  separate  trials  was,  that  the 
prisoners  might  use  the  testimony  of  each  other 
in  tiieir  defence,  it  was  held,  that  this  would 
not  justify  the  court  in  the  exercise  of  its  discre* 
tion.  ib, 

311.  A  defendant  may  be  tried  at  the 
time  for  different  ounces,  charged  in  the 
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indictment,  if  the  offences  are  of  the  tame  ^ade, 
and  subject  to  the  same  punishment.    PeopU  ▼ 
Gatesj  13  Wend.  311. 

312.  Where  two  are  indicted  jointly,  and  one 
€>ol)r  is  pat  upon  trial,  it  is  not  error  if  it  can  be 
justly  inferred  from  the  record  that  an  order  for 
a  separate  trial  was  made,  thougrh  it  does  not  ap- 

S>ar  in  form  upon  the  record.     Hess  y.  State,  5 
am.  5. 

313.  On  the  trial  of  several  persons  jointly, 
each  is  entitled  to  his  peremptory  challenge. 
BixHe  y.  State^  6  ib.  86. 

314.  A  peremptory  challenge,  made  by  the 
prisoner  to  the  polls,  is  no  waiver  of  his  right  to 
object  to  the  want  of  the  venire.  Peofle  v. 
M'Kay,  18  Johns.  212. 

315.  Where  two  or  more  persons  are  jointly 
indicted  for  a  capital  offence,  as  for  murder,  they 
are  not,  as  a  matter  of  right,  entitled  to  a  sepa- 
rate trial,  if  they  request  it ;  but  it  is  a  matter  of 
discretion,  to  be  judged  of  by  the  court  under  all 
the  circumstances.  U,  States  v.  Marehant,  4 
Mason,  158. 

316  Under  the  statute  of  1790,  c.  90,  §  28, 
which  requires  that  in  capital  cases  a  copy  of 
the  indictment,  &c.,  should  be  delivered  to  the 
prisoner  two  entire  days  before  the  trial,  the 
word  *'  trial  *'  means  the  tr3'ing  of  the  case  by 
the  jury,  and  not  the  arraignment  and  pleading 
preparatory  to  such  trial  by  the  jury.  U.  States 
▼.  Curtis,  ib.  232. 

317.  A  party  indicted  for  a  capital  offence  is 
entitled,  as  a  matter  of  right,  to  a  liet  of  the  wit- 
nesses examined  as  to  his  case  before  the  grand 
jnry.     ComtaumweaUk  y.  Locke,  14  Pick.  4^. 

318.  It  is  within  the  discretionary  power  of  a 
court  to  discharge  a  petit  jury,  in  a  criminal 
trial,  even  for  a  capital  offence,  where  there  is  no 
{tfobftbility  of  their  agreement  upon  a  verdict. 
Commonwealth  v.  Bowden,  9  Mass.  494.  Com- 
monioealth  v.  Purckase,  2  Pick.  521. 

319.  Where  one  indicted  for  murder  would 
make  no  distinct  plea,  and  appeared  to  be  de- 
ranged, a  jury  were  empanelled  to  try  whether 
he  neglected  to  plead  wilfully,  or  by  the  act 
of  God  ;  and  on  the  finding  of  the  jury  that  it 
vras  for  the  latter  reason,  the  court  remanded 
bim  to  jail.  Commonwealth  v.  Braley,  1  Mass.  103. 

320.  The  court  do  not  receive  the  plea  of 
guilty  to  an  indictment  for  a  capital  offence,  but 
on  due  advisement  to  the  prisoner  oi  its  conse- 
quences, nor  without  satisfactory  proof,  alnauUy 
of  its  being  made  freely  and  in  a  sound  state  of 
mind.     C^monwealth  v.  Battis,  ib.  95. 

321.  In  Massachusetts,  under  the  statute  of 
1804,  c.  105,  §  6,  an  indictment  for  a  capital  of- 
fence might  be  found,  returned  into  court,  and 
filed  of  record,  at  any  term  of  the  supreme  court, 
though  holden  by  one  judge  only.  Common- 
wealth  y.  Hardy,  2  ib.  303.  But,  under  the  same 
statute,  one  indicted  for  a  capital  offence  could 
not  be  arraigned  unless  three  justices  of  the  court 
at  least  were  present,  ih, 

32^.  Generally,  a  view  will  not  be  granted  in 
a  capital  trial.  CommMvweaJUh  v.  Parker,  2 
Pick.  560. 

323.  In  criminal  cases  not  capital,  defendants 
Biiist  bear  the  expense  of  summoning  their  own 
witneswes.    Commonwealth  y.  Williams,  13  Mass. 

501. 

3S4.  In  a  criminal  trial,  the  defendant  must 
expressly  relinquish  a  right,,  before  he  can  be 
understood  to  waive  it.  Therefore,  on  a  trial 
fbr  being  accessory  to  a  felony,  he  does  not 
vraiye  his  objection  to  the  non- conviction  of  the 
pnneipal  by  pleading  to  the  indictment  and 


going  to  trial.     Commomoeakk  y.  Andrews,  S 
lb.  126. 

325.  Where  a  trial  for  a  capital  crime  had  been 
continued  one  term,  and  the  government  was 
not  then  prepared,  the  court,  upon  continuing 
It  further,  took  the  prisoner's  single  recogni- 
zance for  his  appearance  at  the  next  term.  Com^ 
monwealth  v.  PhUUps,  16  ib.  423.  j 

326.  If,  after  a  jury  are  sworn  in  a  criminal 
case,  and  depart  from  the  bar  to  consider  of  their 
verdict,  one  of  the  jury  separates  iirom  his 
fellows,  whereby  the  court  are  compelled  to 
discharge  them  without  the  consent  of  the 
defendant,  he  may  be  again  tried  on  the  same 
indictment.     State  'y.  Hall,  4  Halst.  256. 

327.  In  a  capital  case,  where  the  jury  state 
that  they  cannot  agree,  the  court  may  in  their 
discretion  discharge  them,  remand  the  prisoner 
for  another  trial,  a^  continue  the  case.  Hurley 
v.  State,  6  Ham.  399. 

328.  In  a  capital  trial,  one  called  as  a  tales- 
man will  not  be  sworn  as  a  juror,  unless  the 
court  are  satisfied  that  his  nrjne  is  in  the  jury- 
box.  Commonwealth  v.  Knapp,  10  Pick.  477.  It 
is  too  late  to  inquire  into  tho  impartiality  of  a 
juror,  in  a  criminal  case,  after  the  jury  are  em- 
panelled, ib.  But  it  is  not  too  late  after  they 
are  sworn  merely.  ComToomnealth  v.  Twombly, 
ib.  480,  note.  A  juror  having  been  set  aside  on 
this  account,  however,  at  th »  instance  of  the 
government,  who  was  only  the  fifth  sworn,  ani 
peremptory  challenges  having  been  snbsequent- 
ly  made  on  the  part  of  the  prisoner,  he  was 
idlowed  to  waive  any  of  the  challenges  which  he 
had  made  to  any  of  the  list.  ih. 

329.  The  Massachusetts  sta.ute  of  1807,  c.  18, 
does  not  forbid  the  appointment  by  the  supreme 
judicial  court  of  counsellors  of  that  court  to  aid 
the  law  officers  of  the  state  whenever  tiie  cir- 
cumstances of  the  case  may  require  the  court,  in 
the  exercise  of  a  sound  discreuon,  to  make  such 
an  appointment.  >  Commonwetdth  v.  Knapp,  10 
Pick.  477.  But  the  proseeut'on  of  a  criminal 
cause  in  such  case  is  to  be  under  the  direction 
and  control  of  the  attorney-general,  and  only  two 
counsellors  are  to  conduct  it  on  the  part  of  the 
state,  ih.  9  Pick.  496.  Where,  upon  the  trial  of  the 
principal  in  a  murder,  the  supreme  judicial 
court,  on  motion  of  the  attorney-general,  ap- 
pointed a  counsellor  of  that  court  to  aid  him, 
(the  counsel  for  the  prisoner  no%  objecting,) 
and  afterwards,  upon  the  request  of  the  attor- 
ney-general, with  the  concurrence  of  the  so- 
licitor-general, such  counsellor  promised  to  as- 
sist in  the  trial  of  the  accessory  without  any 
pecuniary  compensation,  and  preparation  was 
made  for  the  trial  by  the  state  officers,  under 
expectation  of  his  assistance,  he  was  permitted 
to  take  part  in  the  trial,  the  counsel  for  the  pris- 
oner having  made  no  objection  till  the  jury  were 
empanelled,  ib. 

330.  Where,  at  the  first  term  after  the  finding 
of  a  capital  indictment,  it  appeared  that  a  mate- 
rial witness  on  the  part  of  the  government,  duly 
put  under  recognizance  to  appear,  had  fraudu- 
lently avoided,  though  without  any  oonnivanoe 
of  the  prisoner,  the  indictment  was  continued, 
and  the  prisoner  remanded.  Commonwealth  y. 
Carter,  11  ib.  277. 

331.  Although,  in  criminal  eases,  the  jury  are 
judges  of  the  law  so  far  as  it  is  involved  in 
the  general  question  of  guilty  or  not  guilty,  yet 
questions  of  law,  whether  preliminary  to  the 
trial  or  arising  in  the  course  of  the  triiu,  aire  to 
be  decided  by  the  court,  and  cannot  be  reviewed 
by  the  jury.     Commonwealth  y.  Knapp,  10  Fiok 
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477.  Thus,  if  the  court  reject  evidence,  the 
jury  cannot  receive  it ;  nor,  if  the  court  admit 
evidence,  can  they  reject  it  as  incompetent, 
though  they  may  disregard  it  as  incredible.  Cofm- 
monvyealtk  v.  Knapp^  10  Pick.  477. 

332.  A  prisoner  upon  a  trial,  even  capital, 
cannot  claim  the  right  to  have  the  jury  polled. 
Commonwealtk  v.  Roby^  12  Pick.  496. 

333.  In  South  Carolina,  the  79th  rule  of  the 
supreme  court,  which  requires  a  copy  of  the 
indictment  in  cases  of  felony  to  be  obtained  by 
order  of  the  judge  who  tried  it,  before  an  action 
for  malicious  prosecution  shall  be  commenced,  is 
no  abridgment  of  the  right  of  trial  bv  jury  as 
used  in  uie  state  before  the  afloption  of  the  con- 
stitution of  the  state.  Burton  v.  WaUUns,  2 
HUl,  S.  C.  674. 

334.  Af^r  a  prisoner  has  pleaded  generally  to 
an  indictment  having  two  counts,  the  jury  may 
be  sworn  and  charged  upon  one  of  the  counts 
only,  to  the  exclusion  of  the  other.  Burk  v. 
Slate,  2  Har.  <&  J.  426. 

335.  Where  a  full  and  fair  trial  cannot  be  had 
without  the  aid  of  a  hill  of  particulars,  the  court, 
in  virtue  of  their  general  power  to  regulate  the 
conduct  of  trials,  are  authorized  to  direct  such 
a  bill  to  be  seasonably  furnished  ;  and  the  party 
by  whom  it  is  furnished  will  be  confined  at  the 
trial  to  the  particulars  so  specified.  Common- 
wealth V.  Snelling,  15  Pick.  321.  But  such  a 
bill  of  particulars  constitutes  no  part  of  the 
record,  and  is  not  open  to  demurrer.  Common- 
wealth  V.  Davis,  11  Pick.  432. 

336.  Where  one  who  was  arraigned  upon  a 
charse  of  larceny  stood  mute,  and  a  jury,  em- 
panelled to  inquire  whether  he  stood  mute 
wilfully  or  by  act  of  God,  returned  that  he 
stopd  mute  wilfully,  the  court  passed  sentence 
as  on  a  conviction.  Commonwealth  v.  Moore,  9 
Mass.  402. 

337.  Where  a  prisoner,  upon  an  indictment, 
stands  mute,  the  court  of  common  pleas  cannot 
assume  the  reason  to  be,  that  he  is  indicted  for 
the  same  offence  in  the  supreme  court,  and 
therefore  refuse  to  proceed  in  the  trial.  An 
inquiry  of  the  cause  ought  to  be  made.  And 
if  the  court  refuse  to  pursue  this  course,  a 
mandamus  will  lie  to  compel  them.  Turner* s 
ease,  5  Ham.  542. 

338.  Where  one  is  arraigned  who  is  deaf  and 
dumb,  the  indictment  is  to  be  read  and  explained 
to  him  by  a  sworn  interpreter,  and  then  the  trial 
proceeds  as  on  a  plea  of  not  guilty.  Common^ 
wealth  V.  HUl,  14  Mass.  207. 

339.  Where,  on  an  indictment  for  man- 
slaughter, the  jury,  after  a  trial  of  five  days,  and 
after  being  kept  together  to  consider  of  the  verdict 
for  17  hours,  declared  there  was  no  probability  of 
their  agreeing  on  a  verdict,  and  it  was  within 
half  an  hour  of  the  time  when  the  court  was 
bound  by  law  to  close  its  session,  the  jury  were 
discharged,  and  the  prisoner  again  tried  at 
another  court.  People  v.  Goodwin,  16  Johns. 
188. 

340.  Where  prisoners  pleaded  not  gnilty  upon 
their  arraignment,  but  the  clerk  did  not  proceed 
further  to  ask  them  how  they  would  be  tried,  so 
that  thev  did  not  make  the  usual  reply,  "by 
God  and  their  countrv  ',  *'  it  was  held,  that  the 
plea  of  not  guilty,  under  the  laws  of  the  United 
States,  put  the  parties  upon  the  country  by  a 
sufficient  issue,  without  any  further  express 
words.     U.  States  v.  Gibert,  2  Sumner,  19. 

341.  Where  the  record  does  not  show  whether 
the  indictment  was  or  was  not  correctly  indorsed, 
the  decision  of  the  r«ircuit  court  on  that  point 


will  be  held  correct.     State  v.  Wilson,  5  Mis 
125. 

342.  A  motion  to  strike  off  the  name  of,  or 
release,  a  prosecutor  to  an  indictment,  should  be 
very  cautiously  received.  If  put  on  without 
authority,  the  person  whose  name  is  so  used 
may  have  redress  by  an  action  on  the  special 
case.     Bartlett  v.  Humphreys,  Hardin,  513. 

343.  If  an  indictment  and  a  civil  action  are 
pending  for  the  same  matter,  the  court  will  not 
continue  the  criminal  proceeding  till  the  civil 
can  be  tried,  unless  the  party  injured  is  to  be 
used  as  a  witness  for  the  government.  Common' 
wealth  Vi  Elliott,  2  Mass.  372.  See  Common^ 
wealth  V.  Bliss,  1  Mass.  32. 

344.  Where  an  indictment  had  been  found 
four  months,  the  court  refused  a  further  contin- 
uance on  the  motion  of  the  defendant,  for  the 
purpose  of  obtaining  the  presence  of  a  witness 
from  without  the  state,  where  it  did  not  appear 
that  he  had  used  any  special  means  to  procure 
it.     Commonwealth  v.  Millard,  1  Mass.  6. 

345.  An  objection  that  a  juryman  belongs  Co 
another  county,  must  be  taken  by  the  prisoner 
at  the  trial,  even  in  a  capital  case.  Anonymous, 
1  Pick.  38,  41.  So  that  the  foreman  for  the 
trial  of  civil  causes  sat  in  the  same  capacity  for 
criminal.     i6.  38,  42. 

346.  Whatever  is  indispensably  necessary  to 
be  proved,  to  warrant  a  conviction,  must  be 
alleged  in  the  indictment.  State  v.  Wilson,  2 
Rep.  Con.  Ct.  135. 

347.  In  an  indictment  against  several  persons, 
the  name  of  one  of  them  should  not  be  stricken 
out,  if  there  be  any  evidence  bearing  on  the 
issue  of  his  guilt  or  innocence.  State  v.  jiUx' 
andria,  ib.  171. 

348.  The  court  may  assign  counsel  to  assist 
the  solicitor  of  a  state  in  conducting  proeeca- 
tions.    Shslton  v.  State,  1  Stew.  &,  Port.  208. 

349.  It  is  in  the  discretion  of  the  court  to 
quash  an  indictment  for  insufficiency,  or  put  the 
party  to  a  motion  in  arrest.  Where  the  question 
is  doubtful,  they  will  adopt  the  latter  course ; 
otherwise,  where  it  is  clear.  People  v.  £ci- 
ford,  7  Cow.  535.  Quashing  an  indictment,  as 
to  one  of  several  defendants,  quashes  it  as  to 
all.  ih. 

350.  The  absence  of  a  party,  at  the  calling  of 
his  case,  being  the  ground  of  a  motion,  his 
affidavit  must  show  that  his  absence  was  not 
voluntary,  and  state  the  circumstances  which 
prevented  his  attendance.  Steele  v.  Common- 
wealth, 3  Dana,  84. 

351.  In,  prosecutions  for  penalties,  or  indictp 
ments  for  misdemeanors  punishable  by  fine  only, 
the  trial  may  proceed,  though  the  defendant 
fails  to  appear,  and  forfeits  his  recognixance.  ih. 

352.  Where  a  defendant  has  been  acquitted, 
by  reason  of  a  variance  between  the  instrument 
set  forth  in  the  transcript  of  the  indictment,  and 
that  produced  in  evidence,  although  such  vari- 
ance was  induced  by  an  accident^  omission  of 
the  clerk  of  the  oyer  and  terminer,  in  transcrib- 
ing the  indictment,  and  certifying  the  same  to 
the  supreme  court,  to  which  it  was  removed  by 
certiorari,  that  court  will  not  order  the  defendant 
to  be  held  in  recognizance  to  appear  at  the  oyer 
and  terminer  to  answer  the  original  indiotmenii 
StaU  V.  Jonos,  6  Halst.  239. 

IV.    Verdict  and  Judgment. 

353.  A  general  verdict  on  an  indictment  con- 
taining good  and  bad  counts  is  valid.  Harris  v 
Purdy,  1  Stew.  231 
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354.  One  indicted  u  principal  in  the  second 
degree  for  mayhem,  may  be  found  guilty  of  the 
beating  perpetrated  by  the  principS  in  the  first 
degree,  and  not  guilty  of  the  mayhem.  State 
y.  Msenee^  4  Port.  397. 

355.  If  one  count  of  an  indictment  be  good, 
although  the  others  be  defective,  it  will  be  suffi- 
cient to  support  a  general  verdict  of  guilty. 
People  V.  Curlings  1  Johns.  320. 

356.  If  there  are  three  counts  in  an  indict- 
ment, and  the  jury  convict  the  prisoner  on  the 
second,  finding  nothing  as  to  the  first  and  third, 
the  verdict  ought  not  to  be  set  aside  on  that 
account,  but  the  court  ought  to  enter  a  verdict 
of  acquittal  on  those  two  counts,  although  a 
verdict  of  conviction  may  be  entered  on  the 
second.  Camnumwealth  v.  Bennett  2  Virg.  Gas. 
235.  * 

357.  Where  there  are  three  counts  in  an  in- 
dictment, and  the  jury  say  they  find  the  defendant 
not  guilty  on  the  first,  and  cannot  agree  on  the 
others ;  it  is  not  error  for  the  court  to  refuse  to 
receive  the  verdict  and  have  it  recorded.  Uar' 
ley  V.  SttUe,  6  Ham.  299. 

358.  Where  an  indictment  contains  a  bad  and 
a  good  count,  upon  a  general  verdict  of  guilty, 
judgment  may  be  given  upon  the  good  count. 
Turk  V.  State,  7  Ham.  (Part  2d,)  240. 

359.  Where  there  are  two  or  more  counts  in  an 
indictment,  one  of  which  is  good,  and  the  rest 
bad,  and  a  general  verdict  of  guilty,  the  judg- 
ment shall  stand.     Curtis  v.  People,  Breese,  197. 

360.  A  new  trial  was  granted  on  a  general 
verdict  of  guilty  on  an  indictment  containing 
two  distinct  charges  of  different  offences  pun- 
ishable differently.  State  v.  Montague,  2  M'Cord, 
257. 

361.  Each  count  in  an  indictment  is  a  distinct 
charge,  and  a  general  verdict  will  be  sustained, 
although  the  counts  are  inconsistent.  U.  States 
T.  Pirates,  5  Wheat.  184. 

362.  Under  an  indictment  for  assault  with 
intent  to  kill,  the  party  may  be  convicted  of 
assault  and  battery,  or  of  assault  alone.  Stewart 
▼.  StaU,  5  Ham.  241. 

363.  It  is  not  material  of  n^hat  part  of  the 
charge  the  defendant  is  acquitted,  if  that  part  of 
which  be  is  found  guilty  constitutes  a  specific 
indictable  offence.    Durham  v.  State,  1  Blackf.  33. 

364.  An  indictment  was  for  selling  '^wine, 
beer,  ale,  cider,  brandy, and  rum, and  other  strong 
liquors,"  by  retail,  diversis  diebus  from  a  certain 
day  to  another  day  expressed,  without  license ; 
and  the  defendant  was  found  guilty  of  the  whole 
matter;  whereas  the  selling  of  beer,  ale,  and 
cider,  by  retail,  during  a  portion  of  the  time 
alleged,  was  not  unlawful;  yet  the  conviction 
was  held  well.     Butman*s  case,  8  Greenl.  113. 

365.  It  was  held  no  cause  for  delaying  sen- 
tence, that  one  of  the  jury,  through  a  mistaken 
sense  of  duty,  that  he  ought  to  assent  to  the  ver- 
dict of  the  majority,  agreed  to  a  verdict  of  guilty 
of  murder,  instead  of  manslaughter.  Common-' 
wealth  V.  Drew,  4  Mass.  391. 

366.  Where,  upon  an  indictment  for  conspir- 
ing to'  manufacture  a  base  material  ^*  in  imitap 
lion  *'  of  good  and  genuine  indigo,  with  intent  to 
sell  it  at  public  auction  as  good  and  genuine  in- 
digo, and  of  afterwards  making  a  sale  of  it  as  such, 
(the  indictment  charging  that  the  material  was 
composed,  for  one  third  part,  of  good  indigo,) 
the  jury  returned  a  verdict  of  *'  Guilty  of  con- 
spiracy to  make  base  and  spurious  indigo,  with 
fraudulent  intent  to  sell  the  same  as  good  and 
genuine  indigo;  but  they  do  not  find  that  the 
same  was  sold  at  auction  in  the  manner  set  forth 


in  the  indictment ; "  the  verdict  was  held  to  be 
no  departure  from  the  indictment  in  finding  that 
the  defendants  manufactured  base  and  spurious 
indigo,  instead  of  the  imitation  article.  Com* 
monwealth  v.  Judd,  2  Mass.  329. 

367.  A  verdict  will  not  be  set  aside  on  account 
of  the  misconduct  or  irregularity  of  a  jury,  even 
in  a  capital  case,  unless  it  be  such  as  might  affect 
their  impartiality,  or  disqualify  them  for  the 
proper  exercise  of  their  functions.  Common- 
wealth  V.  Roby,  12  Pick.  496,  519.  Where  a 
jury,  in  a  capital  case,  after  retiring  and  agree- 
ing upon  a  verdict,  procured  the  constable  who 
had  them  in  charge  to  bring  them  some  cider 
and  other  refreshments,  and  the  constable  per- 
mitted the  boy  who  brought  the  refreshments  to 
enter  the  jury -room  with  nimself,  and  some  con- 
versation took  place  in  which  the  two  partici- 
pated, but  with  no  reference  to  the  case  on  trial, 
it  was  held,  that  these  facts  constituted  no 
ground  for  a  new  trial,   ih. 

368.  A  discharge  of  a  jury,  after  they  have 
rendered  a  verdict  against  a  prisoner,  which  ver- 
dict is  adjudged  to  be  a  nullity  because  it  was  nol 
duly  perfected,  is  no  bar  to  a  prosecution  undei 
the  same  or  a  new  indictment.  Gibson  v.  Com- 
monwealth, 2  Virg.  Gas.  111. 

369.  None  of  Uie  statutes  of  jeofails  extend  to 
indictments;  and  therefore,  a  defective  indict- 
ment is  not  cured  by  verdict.  CommonwealUt  v. 
Morse,  2  Mass.  128.  Brown  ▼.  Commonwealth,  8 
Mass.  59,  65.  Commonwealth  v.  Child,  13  Pick. 
198,  200.  Nor  is  a  defective  indictment  cured 
by  a  plea  of  nolo  contendere.  Commonwealth  v. 
jforthfimpton,  2  Mass.  116. 

370.  Where  the  question  of  variance  between 
the  note  set  out  in  an  indictment  for  forgery,  and 
that  produced  in  evidence,  is  properly  submitted 
to  the  jury,  the  verdict  is  conclusive.  State  y. 
Potts,  4  Halst.  26. 

371.  A  judgment,  acquitting  several  defend- 
ants  charged  with  committing  an  offence  jointly, 
will  not  bar  a  several  prosecution  against  them. 
Commonwealth  v.  M'Cord,  2  Dana,  SM2. 

372.  In  an  indictment,  the  judgment  on  a  ve^* 
diet  of  guilty  must  not  be  dependent  on  any  con- 
tingency, nor  subject  to  any  future  decision,  but 
must  be  certain  and  final.  Morris  v.  State,  1 
Blackf.  37. 

373.  A  judgment,  in  an  action  to  which  defend- 
ant has  appeared  in  a  court  of  competent  juris- 
diction, is  conclusive  on  the  parties.  If  the  court 
be  foreign,  the  judgment  is  prima  facie  evidence. 
Belts  V.  Death,  Addis.  265.  But  one  judgment 
can  be  entered  on  a  bond  and  warrant  of  attor- 
ney for  confessing  judgment.  Campbell  v.  Can- 
non, ib.  267. 

374.  Indictment  against  eight  persons  for  an 
unlawful  assembly.  Five  of  the  defendants 
appeared  and  pleaded  not  guilty,  and  two  of 
these  five  were  found  guuty  and  tliree  not 
guilty.  Held,  that  the  judgment  should  be  en- 
tered against  the  two  found  guilty,  but  that  they 
must  have  been  discharged,  had  all  the  others 
indicted  been  tried  and  acquitted.  State  v. 
BaUey,  3  Blackf.  209. 

375.  A  judgment  against  a  defendant  in  a 
criminal  case  will  not  be  reversed  because  the 
record  does  not  show  that  the  indictment  was 
indorsed,  a  ^*  true  bill "  by  the  foreman  of  the 
grand  jury.     Townsend  v.  State^  2  Blackf.  151. 

V.   Pleading  and  Evidence, 

376.  Where  a  defendant  pleaded  a  former  con- 
viction in  the  lower  court,  with  a  profert  of  the 
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record,  and,  on  suggestion  of  the  prosecuting^ 
officer  of  a  diminution  of  the  record,  a  certiorari 
ijMued  to  obtain  a  more  complete  record,  and  the 
prosecutin|r  officer  then  filed  a  general  demurrer 
to  the  plea,  reciting  that  the  certiorari  had  been 
returned,  and  that  the  whole  record  was  before 
the  court,  but  neither  suflrgesting  the  diminu- 
tion, nor  praying  oyer  of  uie  record  as  certified, 
it  was  held,  that,  in  determining  the  sufficiency 
of  the  plea,  the  court  could  not  take  notice  of 
the  record  as  certified.  Commonwealth  v.  Roby, 
12  Pick.  496. 

377.  Where  one  oount  in  an  indictment 
charged  the  defendant  as  accessory  to  a  murder 
committed  by  J.  F.  K.,  as  principal  in  the  first  de- 
gree, and  otner  counts  charged  him  as  accessory 
to  a  murder  committed  by  R.  C,  or  **  a  person 
unknown,"  as  principal  in  the  first  degree,  and 
J.  F.  K.  as  principal  in  the  second  degree,  and 
A.  C,  or  the  *^  person  unknown,"  had  not  been 
convicted,  though  J.  F.  K.  had;  it  was  held 
that  the  defendant  was  bound  to  plead  to  all  the 
counts  so  far  as  they  charged  him  as  accessory 
to  the  principal,  who  had  l^en  convicted.  Com- 
momoealth  t.  Knapp,  10  Pick.  477. 

378.  A  plea  to  an  indictment  impeaching  the 
conduct  of  the  grand  jury,  and  alleging  facts  con- 
trary to  the  record,  is  bad.  Turk  y.  State,  7  Ham. 
(Part  2d,)  240. 

379.  It  is  not  a  good  plea  to  an  indictment 
that  one  of  the  grand  jurors  is  not  a  freeholder. 
People  V.  JeweU,  6  Wend.  366. 

380.  The  plea  of  nolo  contender*  is  equivalent 
in  its  consequences,  criminally,  to  the  plea  of 
guilty ;  but  such  a  plea,  with  a  protestation  of 
innocence,  will  not  conclude  a  defendant  from 
disputing  in  a  civil  action  the  facts  charged  in 
the  indictment.  Comfnonwealth  v.  Horton,  9 
Pick.  206. 

381.  The  court  will  always  permit  the  plea  of 
not  guilty  to  be  withdrawn,  in  order  to  hear  a 
motion  to  quash.     Jfiehols  v.  State,  2  South.  539. 

382.  After  an  indictment  is  filed,  no  objection 
of  an  irregularity  in  the  empanelling  of  a  grand 
jury  can  be  received  as  a  plea  to  such  indict- 
ment. Commonwealth  v.  Smith,  9  Mass.  107. 
But  see  Commonwealth  v.  Parker,  2  Pick.  550. 

383.  An  indictment  for  an  offence  against  a 
statute  *^in  force  in  the  state  of  South  Caro- 
lina," concluding  *' against  the  peace  and  dig- 
nity of  the  same  state,"  is'good.  State  v.  Wash- 
ington, 1  Baj,  120. 

384.  A  fiiilure  to  proye  an  unnecessary  aver- 
ment in  an  indictment,  will  not  vitiate  it.  U. 
States  V.  Vickery,  1  Har.  &  J.  427. 

385.  Where  an  indictment  states  an  allegation 
which  is  not  important  or  foreign  to  the  cause,  it 
must  be  proved.  U.  States  v.  Porter,  3  Day, 
283. 

386.  The  alle^ta  in  an  indictment,  and  the 
probate,  must  strictly  correspond.  State  v.  Rvsh- 
ing,  2  N.  &;  M.  560. 

387.  An  affidavit  signed  I.  P.  will  not  support 
an  allegation  in  an  indictment,  that  an  affidavit 
was  made  purporting  to  have  been  made  by  I. 
N.  P.     Pickens  v.  State,  6  Ham.  274. 

388.  Upon  an  indictment,  under  the  Massa- 
chusetU  statute  of  1820,  o.  45,  §1,  for  peddling 
goods  not  of  the  produce  or  manufacture  of  the 
United  States,  the  government  must  prove  affirm- 
atively that  the  goods  sold  were  of  foreign  prod- 
uce or  manufacture.  CommonweaJUh  y.  Samuel, 
2  Pick.  103. 

389.  Where  an  instrument  is  described  by 
name  in  the  indictment,  the  instrument  set  out 
in  the  indictment,  or  produced  in  evidence,  must 


correspond  therewith.     State  ▼.  Fontam,  3  Hals 
333. 

390.  On  an  indictment  against  an  innholder, 
the  minutes  of  the  court  of  sessions,  of  a  license 
having  been  granted  him  to  keep  an  inn,  are  ad- 
missible evidence  to  prove  that  fact,  no  extended 
record  of  the  granting  of  such  licenses  beins 
kept  by  the  court.  Commonwealth  v.  Bolkom,  3 
Pick.  !&1. 

391.  If  A  is  charged  in  the  indictment  as 
principal,  and  B  as  accessory,  and  the  jury  find 
B  to  be  the  principal  and  A  the  accessory,  the 
indictment  is  supported.  State  v.  Mairs,  Coze, 
453. 

392.  Proof  that  the  defendant  stole  property 
of  A,  B,  and  C,  respectively,  in  which  they  had 
no  joint  interest,  will  not  support  an  indictment 
for  stealing  the  property  of  A,  B,  and  C.  State  v. 
Ryan,  4  WCotA,  16. 

393.  Under  an  indictment  in  the  common 
form  for  an  aggravated  assault  upon  the  slave  of 
R.  F.,  the  defendant  cannot  be  found  guilty,  and 
punished,  upon  evidence  proving  him  to  have 
made  such  assault  upon  a  slave  held  by  himself 
as  a  hireling.  Commonwealth  v.  Booth,  2  Virg. 
Cas.  394. 

394.  On  an  indictment  upon  the  act  of  16th 
of  March,  1802,  c.  9,  §  19,  for  purchasing  of  a 
soldier  «<  bis  arms,"  it  must  be  proved  that  the 
soldier  was  in  the  lawful  possession  of  the  arras, 
or  had  a  special  bailment  of  them ;  otherwise  the 
indictment  cannot  be  sustained.  If  the  arms 
were  stolen,  the  case  is  not  within  the  act.  U, 
States  V.  Broton,  1  Mason,  151. 

395.  An  indictment  concluding, '' against  the 
act  of  assembly  in  such  case  made  and  provi- 
ded," will  not  be  supported  by  proof  which  would 
convict,  under  a  British  statute  on  the  same  sub- 
ject made  of  force  in  that  state.    State  v.  Sanford^ 

1  N.  &  M.  512. 

396.  On  the   trial  of  an   indictment  for  an 
offence  alleged  to  have  been  committed  in  one 
county,  evidence  of  the  defendant's  having  com 
mitted   a  similar  ofiTence  in  another  county  ia 
inadmissible.     Redman  v.  State,  1  Blackf.  96. 

397.  An  indictment  for  confining  the  captain, 
and  for  an  assault  with  a  dangerous  weapon, 
committed  on  the  high  seas  in  the  outer  road  off 
St.  Domingo,  in  a  vessel  belonging  to  citisens  of 
the  United  States,  is  supported  by  proving  those 
offences  to  have  been  done  in  the  inner  road, 
and  in  port.  U.  States  y.  Stevens,  4  Wash.  C.  C 
547. 

398.  An  indictment  for  giving  «<one  mortal 
bruise,"  will  be  supported  by  evidence  of  an^ 
deadly  wound  or  bruise.  State  v.  Crank,  2  Bai- 
ley, 66. 

399.  On  an  indictment  for  rape,  the  deposition 
of  the  injured  part^,  (who  had  died  meantime,) 
made  before  a  justice,  on  applying  for  the  war- 
rant, and  in  the  absence  of  the  prisoner,  is  not 
admissible  evidence  against  him.     State  v.  Hill^ 

2  Hill,  S.  C.  608. 

400.  Upon  an  indictment  for  keeping  a  disor- 
derly tavern,  (in  Ohio,)  it  is  not  necessary  for 
the  state  to  produce,  at  the  trial,  the  license  of 
the  tavern-keeper,  nor  .to  give  him  notice  to  pro- 
duce it.  Evidence  of  the  entry  of  the  granting 
of  the  license  on  the  journals  of^the  court,  or  that 
the  party  in  fact  kept  a  tavern,  is  sufficient. 
Baldwin  v.  State,  6  Ham.  15. 

401.  The  law  not  making  it  an  offence  in  tlie 
owner  to  destroy  his  vessel,  to  the  prejudice  of 
the  underwriters  on  the  cargo,  no  evidence  caa 
be  given  to  establish  a  charge  against  the  defend* 
ant,  for  such  destruction,  to  tne  prejudice  of  tlM 
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imderwriters  on  the  cargo,  even  if  such  a  charge 
was  contained  in  the  indictment.  U.  States  ▼. 
Johns,  1  Wash.  C.  C.  363. 

402.  Where  a  party  is  indicted  for  easting 
away  and  destroying  a  vessel,  with  intent  to 
prejudice  the  underwriters,  the  prosecutor  mast 
show  that  the  insurance  was  a  valid  insurance. 
ib. 

403.  Witnesses  in  behalf  of  the  prisoner  may 
be  compelled  to  recognize  for  their  appearance 
at  the  trial.     State  v.  ZeUers,  2  Halst.  220. 

404.  An  indictment  does  not  fail  because  one 
witness  for  the  state  differs  from  another  in 
points  more  or  less  material,  or  even  in  some 
directly  contradicts  him.  State  v.  Potts^  4  Halst. 
26. 


INFANCY. 

I.  Privileges. 

11.  Liabilities. 

III.  JScts  void  or  voidable. 

IV.  Jlfirmance  and  Disaffirmance. 
V.  detion.  « 

I.  Privileges, 

\.  In  Vermont,  a  female  Is  of  full  legal  age 
at  18.     Young  v.  Davis,  Br(nrt.  124. 

2.  A  male  infant,  of  u>urteen  years  and 
upwards,  is  capable  of  disposing  of  his  per- 
sonal estate  by  will.  Deane  v.  Littlefield,  1  Pick. 
239. 

3.  A  minor  is  incapable  of  holding  a  civil  office 
within  the  state  of  New  York  ;  but  it  does  not 
belong  to  the  officer  who  administers  oaths  of 
office  to  refuse  to  administer  in  such  a  case. 
People  V.  Dean,  3  Wend.  438. 

4.  An  infant  may  be  legally  deputed,  by  the 
sheriff,  to  serve  and  return  a  particular  writ 
of  attachment.  Moore  v.  Graves,  3  N.  Hamp. 
408. 

5.  A  minor  is  not  capable  of  having  writs  di- 
rected to  him  to  serve,  as  an  indifferent  person. 
Tyler  v.  Tyler,  2  Root,  519. 

6.  An  infant,  whose  father  is  dead,  and  whose 
mother  is  again  married,  is  entitled  to  his  own 
earnings  in  the  service  of  a  third  person.  The 
lather-in-law  may  recover  against  him  for  neces- 
saries upon  an  implied  assumpsit,  but  cannot 
claim  his  earnings  against  the  minor's  consent. 
Freto  V.  Broion,  4  Mass.  675. 

7.  The  marriage  of  an  infant,  with  the  con- 
sent of  his  father,  may  remove  him  from  the 
control  of  his  father,  and  perhaps  give  him  a 
tight,  as  against  his  father,  to  apply  all  his  earn- 
ing^ to  the  support  of  his  family  ;  but  it  does  not 
give  him  a  capacity  to  make  binding  contracts, 
beyond  other  infants,  or  any  political  or  munici- 
pal rights  which  do  not  by  law  belong  to  minors. 
Tavnton  v.  Plymouth,  15  Mass.  203. 

8.  Where  an  infant  rescinds  his  contract,  on 
the  ground  of  his  infancy,  he  is  not  entitled  to 
recover  any  compensation  for  labor  he  may  have 
performed  under  it.  Weeks  v.  Leighton,  5  N. 
Hamp.  343. 

9.  A  minor  son,  who  has  purchased  his  time, 
w  entitled  to  his  earnings  against  his  father's 
creditors.  Chase  v.  Elkins,  2  Verm.  290.  And 
where  live  stock,  alleged  to  be  purchased  with 
earnings  to  which  the  minor  was  entitled,  were 
In  the  possession  and  use  of  the  father,  held, 
that  was  merely  one  fact  for  the  jury,  in  de- 
eiding  upon  the  bona  fides  of  the  whole  transac- 
Uoa.  ib. 


10.  A  written  agreement,  not  under  seal^ 
signed  by  a  minor,  nis  mother,  and  step-father, 
of  the  one  part,  and  by  the  defendant,  of  the 
other  part,  recites  that  the  minor  has  been  living 
with  the  defendant  as  an  ajfprentice  to  learn  the 
trade  of  a  cooper,  but  that  no  indenture  has  been 
executed  ;  and  stipulates  that  the  minor  shall  go 
on  a  whaling  voyage,  and  shall  do  the  duty  be 
ships  to  penbrm ;  and  that  the  defendant  shall 
fUmish  him  with  outfits,  and  shall  receive  all 
his  earnings  on  the  voyage  ;  and  that,  at  the  end 
of  the  voyage,  the  minor  shall  be  free  from  his 
apprenticeship.  It  was  held,  that,  so  far  as  the 
relation  of  master  and  apprentice  subsisted,  de 
facto,  by  the  actual  residence  of  the  minor  with 
the  defendant,  it  was  waived  and  terminated  by 
the  written  agreement ;  that  the  written  agree- 
ment itself  did  not  constitute  a  contract  of  ap- 
prenticeship;  that,  independently  of  the  sup* 
posed  relation  of  master  and  apprentice,  the 
contract  was  not  reasonable  and  beneficial  to 
the  minor,  and  not  binding  upon  him ;  and  that 
he  was  entitled  to  recover  his  earnings  on  the 
voyage  to  his  own  use.  J^Cickerson  v.  iaston,  18 
Pick.  110. 

11.  Vide  Assumpsit,  255-6. 

12.  A  son,  a  minor,  who  rides  his  father's 
horse,  with  his  permission,  may  bind  him,  by  a 
contract,  for  that  which,  in  common  prudence, 
would  be  necessary  for  the  existence  or  preser- 
vation of  the  horse.  White  v.  Edgman,  1  Overt. 
19. 

13.  Where  an  infant  made  a  special  agreement 
to  labor  for  a  certain 'time  for  certain  wages, 
and,  before  tlie  time  expired,  left  the  service  of 
his  employer  voluntarily,  and  without  any  fault 
on  the  part  of  his  employer,  it  was  held,  that  he 
might  nevertheless  recover  on  a  quantum  meruit 
for  the  services  performed.  Moses  v.  Stevens,  3 
Pick.  332.  But  it  seems  that,  if  the  employer  is 
injured  by  the  sudden  termination  of  the  con- 
tract without  notice,  a  deduction  should  be  made 
on  that  account,  ib. 

14.  The  mother  of  an  infant,  whose  father  is 
dead,  is  not  compellable  to  support  such  child, 
if  the  child  have  sufficient  estate  for  its  own 
support.  Dawes  v.  Howard,  4  Mass.  97.  Whip- 
ple V.  Dow,  2  Mass.  415.  Otherwise,  it  seems, 
in  the  case  of  a  father.  Whipple  v.  Dow,  3 
Mass.  415.     Dawes  V.  Howard,  4  Mass.  97. 

15.  An  infant,  living  with  his  father,  cannot 
bind  himself  for  necessaries,  even.  Waiiing  v. 
Toll,  9  Johns.  141. 

16.  Money  lent,  a  horse,  saddle  and  bridle,  are 
not  necessaries.     Beeler  v.'  Young,  1  Bibb,  519. 

17.  Its  parents  both  dying,  an  infant  child  is 
entitled  to  payment  for  its  necessities  from  their 
esUte.     Sanders  v.  Rutland,  1  M'Cord,  143. 

18.  An  infant,  who  lives  with,  and  is  properlv 
maintained  by,  her  parents,  cannot  bind  herself 
to  a  stranger  for  necessaries.     Connolly  v.  JittU, 

3  M'Cord,  6. 

19.  An  infant  can  bind  himself,  by  a  promis- 
sory note,  for  necessaries.    Dubose  v.  Wheddon^ 

4  M'Cord,  221. 

20.  Infancy  is  a  personal  privilege,  of  which 
no  one  can  l&ke  advantage  but  the  infant  him- 
self. Oliver  v.  Houdlet,  13  Mass.  237.  Mght- 
ingale  v.  Wiihington,  15  Mass.  273.  Worcester 
V.  Eaton,  13  Mass.  371. 

21.  Infancy  is  a  personal  privilege,  of  which 
the  party  alone  can  avail  himself.  Van  Bramer 
V.  Cooper,  2  Johns.  279. 

22.  Infancy  is  a  personal  privilege,  of  which 
the  party  alone  can  avail  himself.     Hartness  v 
Thompson,  5  Johns.  160. 
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23.  The  infant  alone  can  lake  advantaffe  of 
his  privilege  of  infancy.  Brown  v.  Caldwdl^  10 
S.  <&  R.  114. 

24.  Only  a  minor,  or  some  one  claiming  under 
him,  can  take  advantage  of  his  infancy.  Rose  y. 
Daniel,  Const.  Rep.  549. 

25.  An  infant  may,  for  a  valuable  considera- 
tion, indorse  a  negotiable  promissory  note  or  bill 
of  exchange,  so  as  to  transfer  the  property  to  an 
indorsee.  Nightingale  v.  Withington^  15  Mass. 
272. 

26.  That  an  infant  undertakes  to  trade  for 
himself,  does  not  cure  his  incapacity  to  contract. 
Houston  V.  Cooper,  2  Penn.  866. 

27.  On  the  return  of  a  habeas  corpus,  in  New 
York,  to  bring  up  the  body  of  an  infant,  the 
court  held,  that  they  were  not  bound  to  deliver 
the  infant  to  any  particular  person,  hot  only,  ex 
debito  justitia,  to  free  the  infant  from  improper 
restraint.  Matter  of  Waldron,  13  Johns.  418.  It 
appearing,  in  this  case,  that  the  infant  was  in 
the  custody  of  its  grandfather,  without  any  im- 
proper restraint,  and  that  it  would  be  more  for 
his  benefit  to  remain  in  his  grandfather's  care 
than  in  the  care  of  his  father,  the  court  refused 
to  direct  the  infant  to  be  delivered  to  the  father, 
though  the  father  was  the  petitioner,  ih. 

28.  The  statute  of  limitations  does  not  allow 
an  infant  10  years  afler  the  expiration  of  21 
years  from  the  period  of  adverse  possession. 
WedMe  v.  Robertson,  6  Watts,  486. 

29.  A  person  incapacitated,  by  the  Connecticut 
statute,  to  contract,  as  being  under  the  govern- 
ment of  a  parent,  guardfan,  or  master,  must  be 
under  the  legal  and  actual  government  of  such 
parent,  guardian,  or  master;  and  to  be  under 
such  government,  he  must  be  under  their  control 
as  to  the  subject-matter  of  the  contract.  Kline 
V.  Beebe,  6  Conn.  404.  Thus,  where  a  mother, 
being  a  widow,  resided  in  Connecticut,  her 
daughter  lived  with  her  for  eight  years  afler- 
wards,  when  she  went  to  the  state  of  New  York, 
and  resided  there  with  her  sister;  and  there, 
about  one  year  after,  when  18  years  of  age,  she 
gave  a  deed  of  her  real  estate ;  it  was  held,  that 
she  was  not,  at  such  time,  under  the  actual  gov- 
ernment of  her  mother,  ib. 

30.  An  infant  alien  cannot  be  naturalized  on 
his  own  petition  ;  but,  whether  he  can,  upon  the 
petition  of  his  parent  or  guardian  —  quesre.  Le 
Forestiere,  2  Mass.  419. 

31.  By  the  Maryland  act  of  1798,  c.  101,  the 
disabilities  of  infancy  are  not  removed,  except  in 
the  particular  cases  therein  expressly  provided. 
Davis  V.  Jacquin,  5  Har.  &.  J.  100. 


II.  Liabilities, 

32.  Infants  are  liable,  in  the  same  manner  as 
adults,  for  trespass  and  assault.  Bullock  v.  Bab^ 
cock,  3  Wend.  391. 

33.  An  infant  is  liable  for  torts,  but  not  on  his 
contracts.     Hanks  v.  Deal,  3  M'Cord,  257. 

34.  A  contract  made  by  an  infant,  under  the 
power  of  a  guardian,  and  by  his  consent,  is 
binding  upon  him.     May  v.  IVebb,  Kirby,  286. 

35.  Where  a  contract  is  the  substantive  ground 
of  action  against  an  infant,  the  plaintiff  cannot 
recover.  .  Wilt  v.  Welsh,  6  WatU,  9. 

36.  No  laches  or  neglect  are  imputable  to  a 
minor.     Steel  v.  MKnight,  1  Bay.  64. 

37.  The  note  of  an  infant  has  no  obligatory 
force,  as  such.     Beder  v.  Young,  1  Bibb,  519. 

38.  Where  an  infant  works  for  himself,  apart 
from  his  father,  the  promissory  note  of  the  infant 


is  not  thereby  rendered  obligatory.     Sandy  ▼ 
Masterson,  1  Bibb,  330. 

39.  A  negotiable  note  given  by  an  infant,  evei. 
for  necessaries,  is  void.  Swasey  v.  VantUrhtydete^ 
10  Johns.  33. 

40.  The  bond  of  an  infant  is  void  at  jaw, 
though  he  fraudulently  represents  himself  o  age 
at  the  time.  Conroe  v.  Birdsall,  1  Johns.  Cas.  1^. 

41.  An  express  promise  need  not  be  proved, 
to  render  an  infant  liable  for  necessaries.  Aliter^ 
where  he  is  sought  to  be  charged  otherwise  than 
for  necessaries.     Gay  v.  Ballou,  4  Wend.  403. 

42.  An  infant  is  liable  on  a  note  given  for 
necessaries ;  and  where  his  surety  to  such  note 
paid  the  money,  he  may  recover  it  from  the  ia- 
fant.     Haine  v*  Tanant,  2  Hill,  S.  C.  400. 

43.  The  contract  of  an  infant,  except  for  neces- 
saries or  for  doing  what  he  might  by  law  be  com- 
pelled to  do,  is  not  binding.  Commontoealtk  v. 
Hantz,  2  Penns^l.  333. 

44.  A  horse  is  not  necessary  to  an  infant,  and 
he  is  therefore  not  liable  on  a  note,  the  consider- 
ation for  which  was  a  horse.  Rainwater  v.  Dur- 
ham, 2  N.  &  M.  524. 

45.  An  if^fant,  when  absent  from  home,  and 
not  under  the  care  of  his  parent  or  guardian, 
nor  supported  by  him,  is  liable  for  necessaries. 
Otherwise,  if  at  home,  under  the  care  of  and  sup- 
ported by  the  parent.  Angel  v.  MLeUan^  16 
Mass.  28. 

46.  An  infant  is  not  liable  for  a  fraud  in  a  con- 
tract which  he  is  incapable  of  making.  Brown 
V.  Durham,  1  Root,  273. 

47.  Where  an  infant  executed  a  release  of  her 
right  in  land  in  collusion  with  her  guardian, 
having  first  chosen  the  guardian  for  such  pur- 
pose, and  persuaded  the  releaser  to  pay  her 
money ;  it  was  held  not  to  be  such  a  fraud  as 
would  bind  the  infant  by  her  release.  Stoolfos 
V.  Jenkins,  12  S.  &,  R.  399. 

48.  An  infant  is  not  bound  by  his  promise  of 
marriage.  Pool  v.  Pratt,  1  Chip.  252.  See  Hus- 
band AND  Wife,  (Marriage.) 

49.  An  infant  is  not  liable  to  an  action  for  a 
breach  of  promise  of  marriage,  though  he  mi^ 
maintain  the  action.    Hunt  v.  Peake,  5  Cow.  475. 

50.  An  infant  may  maintain  an  action  for 
breach  of  promise  of  marriage.  WiUard  ▼. 
Stone,  7  Cow.  22. 

51.  A  promise  to  marry,  made  to  an  infant,  in 
consideration  of  a  mutual  promise,  is  binding, 
and  will  support  assumpsit.  Cannon  v.  Alshury^ 
1  A.  K.  Marsh.  76. 

52.  An  indenture  of  apprenticeship  is  not 
valid  against  an  infant  unless  he  is  a  party  to  it. 
Stokes  V.  Hatcher,  1  South.  84. 

53.  An  infant  is  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  a  contract,  and 
although  they  were  not  actually  converted  to  his 
own  use.     Vasse  v.  Smith,  6  Cranch,  226. 

54.  A  sale  to  an  infant  is  a  valid  transfer  of 
the  property  out  of  the  vendor,  though  the  infant 
is  not  bound  to  pay  the  price  stipulated.  Crymes 
V.  Day,  1  Bailey,  320. 

55.  If  an  infant  sell  goods  and  receive  the 
money  for  them,  he  shul  not  be  permitted  to 
recover  back  the  goods  without  returning  the 
money.     Badger  v.  Phinney,  15  Mass.  359,  363 

56.  Manual  delivery  by  the  infant  must  ac- 
company the  sale  of  sn  infant's  personal  prop- 
erty, to  render  it  valid.  Fonda  v.  Van  Home^  15 
Wend.  631. 

57.  Congress  have  a  constitutional  power  to 
authorize  the  enlistment  of  minors  in  the  army 
or  navy,  without  the  consent  of  their  parents. 
U.  States  V.  Bainbridge,  1  Mason,  71. 
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58.  An  infant  under  the  age  of  18,  not  beinp 
liable  to  be  enrolled  in  the  militia,  is  not  bound 
by  an  agreement  with  him  entered  into  with  the 
consent  of  his  father,  to  go  into  actual  service  as 
a  substitute  for  another  person.  Grace  v.  Wilber, 
10  Johns.  453.     Vide  S.  C.  12,  ib.  68. 

59.  The  enlisting  or  commanding  officer  of  a 
minor  is  not  liable  for  false  imprisonment,  al- 
though there  was  no  consent  of  the  parents  in 
writing.     Bouheell  y.  T^ompsorij  Brayt.  119. 

60.  The  enlistment  of  an  infknt  is  good  at  the 
common  law.  Commonwealth  y.  Gamble,  11  S. 
&  R.  93. 

61.  An  infant  of  18  years  old,  haying,  by 
statute,  power  to  devise  slaves,  and  making  such 
devise,  confirms  the  contract  by  which  he  ac- 
quired them  ;  and  his  executor  cannot,  by  plead- 
ing infancy,  avoid  a  contract  so  confirmed.  Bed- 
ford v.  Ctay,  3  Dana,  226. 

62.  An  infant  heir  is  bound  to  assign  dower, 
and  may  do  it  by  guardian.  Jones  v.  Brewer,  1 
Pick.  314. 

63.  An  infant  is  bound  by  his  equal  partition 
if  he  might  be  compelled  to  make  it  by  law. 
Bavington  v.  Clarke,  2  Pennsyl.  115. 


III.  ^cts  void  or  voidable, 

64.  All  contracts  made  by  infants,  which  may 
be  beneficial  to  them,  are  voidable,  and  not  void. 
Oliver  V.  Houdlet,  13  Mass.  237.  Whitney  v. 
Dutch,  14  Mass.  457. 

65.  Though  the  executory  contracts  of  an 
infant  are  voidable,  yet  he  cannot  avoid  such 
contract,  when  partially  executed,  and  recover 
compensation  for  work  performed  under  it  as  if 
no  special  agreement  had  existed.  AT  Coy  v. 
Huffman,  8  Cow.  84. 

66.  Perhaps  all  simple  contracts  by  infants, 
which  are  not  founded  on  an  illegal  considera- 
tion, are  strictly  not  void,  but  only  voidable,  and 
may  be  made  good  by  ratification.  Whitney  v. 
Diitch,  14  Mass.  457. 

67.  Infants  may  avoid  all  contracts  which  are 
prejudicial  to  them,  but  are  bound  by  all  reason- 
able contracts  for  their  maintenance  and  educa- 
tion, and  by  all  acts  which  they  are  obliged  by 
law  to  do.     Baker  v.  Lovett,  6  Mass.  78. 

68.  The  note  of  an  infant  is  voidable,  not 
void,  and  may  be  afiSrmed  after  the  infant  comes 
of  age.     Goodsell  v.  Myers,  3  Wend.  479. 

69.  An  infant  may  avoid  a  claim  upon  him  as 
indorser  of  a  note,  for  the  default  of  payment  by 
the  promisor.  Xightingale  v.  Withington,  15 
Mass.  272. 

70.  Whether  the  indorsement  by  an  infant  of 
a  negotiable  promissory  note  can  be  avoided,  so 
as  to  prejudice  a  bona  fide  holder  —  qwere.  Willis 
V.  Twambly,  13  Mass.  204.  Nightingale  v.  With- 
ington, 15  Mass.  272. 

71.  An  assignment,  by  an  infant,  of  a  note  not 
negotiable,  may  be  avoided  by  him,  by  giving 
notice  to  the  assignee  that  he  considers' the  bar- 
gain void,  and  offering  to  return  the  considera- 
tion received.     Willis  v.  Twambly,  13  Mass.  204. 

72.  A  promissory  note,  executed  by  an  infant, 
as  the  surety  of  another,  is  a  contract  against 
his  interest,  and  therefore  void.  Maples  v. 
Wightman,  4  Conn.  376. 

73.  Infants  may  avoid  the  sale  of  their  chat- 
tels or  lands,  or  any  contract  or  agreement  to 
surrender  or  release  their  rights,  for  which  they 
are  entitled  to  an  equivalent.  Baker  v.  Lovett, 
6  Mass.  78. 

74.  Sales  made  by  adults  to  infants,  having  at 
least  the  semblance  of  benefit  to  the  vendees,  are 
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voidable  by  the  infant,  but  not  bj  the  vendor. 
Oliver  v.  Houdlet,  13  Mass.  237. 

75.  An  infant  conveyed  land  to  A  by  deed, 
and  six  years  after  arriving  at  full  age  conveyed 
the  same  land  to  B,  without  haying  made  an 
entry  or  done  any  act  to  avoid  the  deed  to  A. 
Whether  the  second  dtfed  avoided  the  first  — 
quare.  But,  though  the  deed  of  the  infant  was 
voidable,  a  purchaser  of  B  could  not  a^ail  him- 
self of  the  second  deed  to  avoid  the  first.  Jack- 
son V.  Todd,  6  Johns.  257. 

76.  A  conveyance  in  pais  of  his  lands,  by  an 
infant,  in  any  other  manner  than  by  a  feoffment^ 
is  void  or  voidable  at  his  election';  and  if  the 
grantee  enter  under  such  conveyance,  he  is  con- 
sidered as  a  trespasser,  without  any  entry  on  the 
part  of  the  infant  to  avoid  the  conveyance. 
Dearborn  v.  Eastman,  4  N.  Ham  p.  441. 

77.  The  conveyance  of  land  by  a  minor,  for 
a  valuable  consideration,  is  voidable,  and  not 
void.  Worcester  v.  Eaton,  13  Mass.  371.  Boston 
Bank  v.  Chamberlin,  15  Mass.  220. 

78.  Where  a  vessel  was  chartered  by  parol  to 
an  infant,  it  was  held,  that  the  contract  of  char- 
ter was  not  void,  but  voidable.  Thompson  v. 
Hamilton,  12  Pick.  425. 

79.  A  manumission  of  a  slave  by  an  infant^ 
though  done  with  the  approbation  and  consent  of 
his  guardian,  is  voidable.  Rogers  v.  Berry,  10 
Johns.  132.  

IV.    Affirmance  and  Disaffirmance, 

80.  The  promise  of  an  infant  cannot  be  en- 
forced against  him  upon  a  mere  acknowledgment, 
nor  upon  partial  payment,  afler  he  comes  of  age  : 
a  direct  promise  to  pay  is  necessary,  or  an  express 
agreement  to  ratify  his  contract.  Smith  v.  Mayo, 
9  Mass.  62,  64.  Martin  v.  Mayo,  10  Mass.  137, 
140.  WhUney  v.  Dutch,  14  Mass.  457,  460.  Ford 
V.  Phillips,  1  Pick.  202,  Bamaby  v.  Bamaby, 
1  Pick.  221,  223.  Thomvson  v.  Lay,  4  Pick.. 48. 
And  must  be  made  with  a  knowledge  that  the 

garty  is  not  liable  by  law.  Smith  v.  Mayo,  9 
lass.  62,  64.  Ford  v.  PhUlips,  I  Pick  202,  203. 
And  must  be  voluntary,  and  not  under  the  ter« 
ror  of  an  arrest.  Ford  v.  PhUlips,  1  Pick.  202. 
And  must  be  made  before  the  commencement 
of  the  action,   ib, 

81.  The  express  adoption  by  an  infant,  on 
coming  of  age,  of  a  contract  previously  made  by 
him,  will  make  it  valid  from  its  date ;  and  an 
action  need  not  be  brought  upon  the  new  prom- 
ise.    Whitney  Y,  Dutch,  14  MtLBB.  457,461. 

82.  To  constitute  a  ratification  of  an  infant's 
contract,  there  must  be  an  express  promise,  afler 
he  arrives  at  full  age,  to  pay  the  debt.  Wilcox 
V.  Roath,  12  Conn.  550.  Where,  therefore,  it 
appeared  that  a  note  signed  by  an  infant  was 
presented  to  him,  afler  he  became  of  age,  and  he 
took  it,  and  said  he  would  immediately  write  the 
plaintiff  about  it,  and  afterwards,  in  reply  to  an 
inquiry  of  the  plaintiff  whether  he  considered 
his  claim  worthy  of  his  attention,  replied,  **  I  do 
consider  your  claim  as  worthy  my  attention,  but 
not  as  meriting  my  first  attention,  and  then  went 
on  to  say  that  his  business  was  in  an  unsettled 
state,  but  that,  as  soon  as  he  could  bring  it  to  a 
close,  he  would  give  to  the  plaintiff's  claim  the 
attention  due  to  it;  it  was  held,  that  this  evi- 
dence did  not  show  a  ratification,  •t'fr. 

83.  To  make  the  contract  of  a  minor  binding 
upon  him,  he  must  have  afiSrmed  it  afler  arriv- 
ing of  age,  with  full  knowledge  that  it  would 
be  void  without  such  confirmation.  Curtis  t. 
Potion,  11  8.  &R.  305. 
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84.  A  new  promise  by  an  infant,  after  coming 
of  age,  and  after  the  oommencement  of  the  action, 
will  not  support  the  action.  Merriam  v.  Wilkins, 
6  N.  Hamp.  432. 

85.  The  ratification  of  an  infant's  contract 
sljoald  be  a  promise  to  a  party  in  interest,  or  his 

S^ent,  either  express  or  implied.     GoodseU  t. 
yers,  3  Weftd.  479. 

86.  A  very  slight  circumstance  demonstrating 
his  assent,  after  he  becomes  of  a^e,  will  make 
binding  a  contract  made  by  an  mfant,  which 
from  its  nature. is  voidable  only.  Cheshire  v. 
Barren,  4  M'Cord,  241. 

67.  An  infant,  on  arriving  at  full  age,  may,  in 
various  ways,  disavow  his  intention  to  carry  into 
effect  a  contract  made  during  his  minority.  He 
may  do  so  by  entering  on  lands  which  he  has 
sold  -f  or  by  conveying  them  to  another;  or  by 
leaving  the  service  of  one  to  whom  he  was 
bound,  and  entering  that  of  another.  M'  GiU  v. 
Woodward,  Const.  Rep.  468. 

88.  To  make  the  voidable  contract  of  an  infant 
valid,  there  must  be  some  confirmation  of  it  by 
him  after  he  arrives  at  full  age,  by  some  act 
recognizing  its  legal  existence  and  binding  effi- 
cacy.     Ordinary  v.  Wherry,  1  Bailey,  28. 

G&.  An  infant  made  a  note,  and  after  age,  on 
payment  being  demanded,  said,  **  I  will  pay  it  as 
soon  as  I  can  make  it,  but  I  cannot  do  it  this  year. 
I  understand  that  the  holder  is  about  to  sue  it, 
but  she  hnd  better  not."  This  was  held  to  be 
an  affirni :  lion  of  the  contract,  and  that  an  ac- 
tion wou'l  presently  lie.  Bobo  v.  Hansell,  2 
Bailey,  1 1 1. 

90.  Where  a  defendant,  in  conversation  con- 
cerning a  note  made  by  him  during  infancy,  said 
he  owed  the  plaintiff,  but  was  unable  to  pay  him, 
and  that  he  would  endeavor  to  procure  his 
brother  to  be  bound  with  him ;  it  was  held,  not 
to  be  a  renewal  of  the  promise.  Ford  v.  Phil- 
Ups,  1  Pick.  202. 

9jl.  Where  an  infant,  on  being  applied  to  for 
pavment  of  a  note  made  by  him  auring  infancy, 
acknowledged  that  the  money  was  due,  and 
promised  Uiat,  on  his  return  to  his  home,  he 
would  endeavor  to  procure  it  and  send  it  to  his 
creditor ;  it  was  held  to  be  a  sufficient  ratifica- 
tion of  the  original  promise.  Whitney  v.  Dutch, 
14  Mass.  457. 

92.  In  Connecticut,  a  note  given  by  a  minor 
under  the  care  of  a  parent  is  not  made  valid  and 
binding  upon  him,  by  his  consenting  to  pay  it 
after  he  is  of  full  age.  MUop  v.  Todd,  2  Root, 
105. 

93.  The  retention  of  the  consideration,  for 
which  the  note  of  an  infant  was  given,  after  his 
coming  of  age,  is  not  a  ratification  of  the  note. 
Berham  y.  Bishop,  9  Conn.  330.  Neither  is  a 
submission  to  arbitration  of  the  question  whether 
be  is  liable  on  the  note,  after  he  comes  of  age,  a 
ratification,  ib. 

94.  A  promissory  negotiable  note,  executed 
by  an  infant,  is  not  void  so  as  to  be  incapable  of 
ratification  after  the  infant  becomes  of  age  ;  and 
a  repromise  by  him  is  valid,  though  not  made 
until  after  the  commencement  of  the  suit  against 
him.  Wright  v.  SteeU,  2  N.  Hamp.  51.  After 
the  infant  became  of  age,  he  wrote  a  letter  to 
the  plaintiff  containing  these  words,  ^<  all,  that 
is  justly  your  due,  shall  be  paid.'*  Held,  that 
this  was  a  sufficient  repromise,  and  that  the 
legal  presumption,  that  claims  are  just  and  also 
due,  after  the  usual  evidence  in  support  of  them, 
is  sufficient,  till  rebutted  by  other  evidence  of 
injustice,  or  of  payment.  t6. 

95.  The  declarations  of  an  infant,  after  he 


arrives  of  sfe,  of  his  intention  to  pay  a  note, 
accompanied  with  his  authorizing  an  agent  to 
pay  it,  are  a  sufficient  confirmation  of  the  con> 
tract  to  bind  him,  although  the  agent  has  not 
done  any  thing.  Orvis  v.  Kimball,  3  N.  Hamp. 
314. 

96.  Where  an  adult  and  an  infant  were  co- 
partners, and  the  former  made  a  note  in  the 
name  of  the  firm  for  a  partnership  debt,  and 
the  infant,  after  coming  of  age,  ratified  it,  he 
was  held  to  pay  it.  Whitney  v.  Duteh^  14 
Mass.  457. 

97.  Where  a  minor  received  money  of  the 
plaintiff,  and  made  a  promise  in  writing  to  pay 
the  same  to  the  plaintiff's  daughter,  and,  on  his 
coming  of  age,  being  applied  to  by  the  daughter's 
husband,  said  it  was  not  then  convenient  to  pay 
it,  but  that,  on  his  arrival  at  the  plaintiff's  resi- 
dence, whither  he  was  then  bound,  he  should 
pay  him  the  money  due  him ;  it  was  held,  that 
no  action  lay  for  the  plaintiff  upon  an  express 
promise,  but  that  .on  this  evidence  a  general 
indebitatus  assumpsit  for  money  received  to  the 
plaintiff's  use  would  lie,  the  evidence  being 
sufficient  to  revive  the  debt,  and  to  establish 
the  consideration  on  which  the  law  would  im- 
ply a  promise.     Jackson  v.  Mayo,  11  Mass.  147. 

98.  An  infant  contracted  a  debt,  and,  on  com- 
ing of  age,  said  to  a  third  person,  *^  I  owe  you 
and  Mr.  M.,  [meaning  the  plaintiff,]  and  when 
I  return  from  this  voyage  I  will  pay  you  both : " 
and  at  another  time  said  to  the  plaintiff,  on  his 
requesting  payment,  that  he  had  not  then  the 
money,  but  that  when  he  should  return  from  the 
voyage  on  which  he  was  about  sailing,  he  would 
settle  with  the  plaintiff.  The  infant  died  at  sea, 
while  performing  the  voyage  above  alluded  to ; 
and  there  was  no  evidence  of  any  other  deal- 
ings between  the  parties.  It  was  held,  that 
there  was  an  express  promise  to  pay.  Martim 
V.  Mayo,  10  Mass.  137. 

99.  An  infant  took  the  note  of  a  third  person 
in  payment  for  work  done,  and  retained  it  for 
eight  months  after  he  came  of  age,  when,  the 
maker  of  the  note  having  become  insolvent,  he 
offered  to  return  it,  and  demanded  payment  of 
his  work.  Held,  in  an  action  for  the  work  and 
labor  performed  by  him,  that  the  retaining  of 
the  note  for  so  long  a  time  was  a  ratification  of 
the  contract  made  during  infancy,  and  that  he 
could  not  recover.    Delano  v.  Blake,  1 1  Wend.  85. 

100.  If  a  minor  sells  the  same  property  twice, 
and  after  coming  of  age  ratifjr  the  second  sale, 
this  precludes  him  from  ratifying  the  first  sale. 
Derrick  v.  Kennedy,  4  Port.  41. 

101.  An  infant's  having  received  an  order  in 
payment  does  not  prevent  him  firom  avoiding 
the  contract  on  coming  of  age  and  recovering 
on  a  quantum  meruit.  And  it  seems  he  may 
avoid  executed  as  well  as  executory  contracts. 
MeU  V.  Warren,  4  Verm.  149. 

102.  A  bill  of  sale  executed  by  a  female  under 
the  age  of  21  years,  but  above  the  age  of  16 
years,  was  held,  in  Maryland,  voidable  by  her  on 
her  arrival  at  the  age  of'^21  years.  Lotee  v.  Crista 
5  Har.  6c,  J.  106.  note. 

103.  The  voidable  contract  of  an  infant  may 
be  ratified,  after  he  comes  of  age,  by  his  positive 
acts  in  favor  of  the  contract;  or  by  his  tacit 
assent  under  circumstances  not  to  excuse  his 
silence.  Latoson  v.  Lovejoy,  8  Greenl.  405 
Therefore,  where  an  infant  purchased  a  yoke  of 
oxen,  for  which  he  gave  his  negotiable  prom- 
issory note ;  and  after  coming  of  age  he  con- 
verted them  to  his  own  use  and  received  their 
avails ;  it  was  held,  that  this  was  a  ratification 
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•f  the  promise ;  and  that  the  indorsee  of  the 
note  was  entitled  to  recoyer.  ib. 

104.  An  administrator  maj  plead  the  infancy 
of  his  intestate  in  defence  of  an  action  brought 
on  a  note  given  in  payment  for  a  horse,  before 
the  intestate  came  of  age ;  and  the  administra- 
tor's selling  the  horse,  is  no  confirmation  of  the 
purchase,  for  the  infant  alone  can  confirm  his 
contract.     Counts  v.  Bates^  Harper,  464. 

105.  An  infiint,  having  sold  personal  property, 
may,  on  attaining  his  or  her  age,  disaffirm  the 
sale,  get  possession  of  the  property,  and  sell  it 
again.     fViUiams  v.  JVbrrtf,  2  Litt.  157. 

106.  The  clause  in  a  will  directing  the  pay- 
ment of  all  just  debts  of  the  testator  is  not  to 
be  considered  as  a  recognition  or  promise  of 
payment  of  any  particular  debt,  so  as  to  prevent 
the  executor  from  taking  advantage  of  the  tes- 
tator's infancy.  Smith  v.  Mayo,  9  Mass.  63. 
Martin  v.  Mayo,  10  Mass.  137.  Jackson  v.  Mayo, 
11  Mass.  147. 

107.  An  infant  heir,  on  coming  of  age,  may 
avoid  an  award,  made  under  a  submission  by  his 
guardian,  that  he  shall  pay  an  annuity  to  the 
widow  in  lieu  of  dower.  Bamaby  v.  Bamaby, 
1  Pick.  221. 

108.  Where  an  award,  under  a  submission  by 
an  infant's  guardian,  directed  that  the  infant 
should  pay  to  his  mother  an  annuity  in  lieu  of 
dower,  and  that  she  should  release  her  right  of 
dower,  and,  ailer  coming  of  age  he  enclosed 
money  to  her  in  a  letter,  saying,  *'  You  will  find 

enclosed  the  sum  of in  part  towards  your 

right  of  dower ;  the  remainder  1  shall  forward 
you  in  a  few  days ;  it  was  entirely  unexpected 
to  me  that  it  was  not  paid  before,  as  I  had  lodged 
property  in *s  hands  to  meet  an  annual  pay- 
ment ;  "  it  was  held  to  be  a  ratification,  ib.  So 
his  accepting  the  estate  free  of  dower,  and  en- 
tering into  and  enjoying  it  for  several  years 
according  to  the  award,  was  held  to  be,  of  itself, 
a  sufficient  ratification,  ib. 

109.  A  verbal  confirmation  of  a  deed,  after  the 
infant  arrives  of  age,  is  held  sufficient.  Houser 
w.  Reynolds,  1  Hayw.  143. 

110.  The  deed  of  an  infant  is  avoided  by  his 
executing  one  of  the  same  land,  when  he  arrives 
of  age.    HoyU  v.  Stowe,  2  Dev.  &  Bat.  320. 

111.  No  act  need  be  done  during  infancy,  to 
enable  an  infant  to  avoid  his  deed.  Phillips  v. 
Qreen,  3  A.  K.  Marsh.  7. 

112.  An  infant  may,  after  reaching  21,  dis- 
affirm, by  deed,  his  deed  made  during  infancy. 
Tucker  v.  Moreland,  10  Pet.  58. 

113.  In  Connecticut,  a  deed  made  by  a  guardian 
and  his  minor  ward  is  void,  and  no  evidence  can 
be  admitted  to  show  that  the  infant  acquiesced 
in  such  deed  after  she  became  of  age.  Rogers 
V.  Hurd,  4  Day,  57. 

114.  A.,  an  infant,  about  six  months  before 
coming  of  age,  purchased  land,  giving  his  notes 
and  a  mortgage  to  secure  the  purchase  money ; 
two  days  afterwards,  in  consideration  6f  the 
notes  being  given  up  to  him,  he  executed  a  quit- 
claim deed  of  the  premises  to  the  person  of  whom 
he  had  purchased,  who  went  immediately  into 
possession,  and  he  and  his  grantors  so  remained 
toT  nine  years.  On  ejectment  brought  by  A. 
agMUst  the  person  in  possession,  held,  that  A. 
could  not  affirm  the  deed  of  conveyance  to  him- 
self, and  disaffirm  the  mortgage;  that,  as  the 
quitclaim  could  only  be  avoided  by  the  infant  on 
his  coming  of  age,  he  ought  to  have  made  his 
election  to  do  so  wiUiin  a  reasonable  time,  and 
that  this  was  not  a  reasonable  time.  Bigeloto  v. 
iSsimsy,  8  Verm.  953. 


115.  A  deed  of  conveyance  of  land  in  fee,  and 
a  mortgage  of  the  same,  made  at  the  same  time 
by  the  grantee  to  the  grantor,  are  to  be  taken  as 
parts  or  one  and  the  same  contract.  Hubbard 
V.  Cummings,  1  Greenl.  11.  If  such  grantee, 
being  an  infiint,  continue  in  possession  of  the 
land  after  his  arrival  at  full  age^  this  is  an  affirm- 
ance of  the  contract,  ib.  So  if,  without  actual 
possession,  he  bargain  and 'sell  the  same  land  to 
a  stranger,  ib. 

116.  Where  an  infiint  purchased  lands,  and 
for  the  purchase  money  two  of  his  friends  of 
full  age  gave  their  joint  note  of  hand,  which  the 
infant  promised  he  would  sign  and  pay  after  he 
should  arrive  at  lull  age ;  and  afterward,  having 
come  to  full  age,  he,  by  a  memorandum  on  the 
bottom  of  the  note,  acknowledged  himself  holden 
as  co-surety  ;  in  an  action  by  the  payee  against 
him,  as  on  an  original  promise,  it  was  hoiden, 
that  the  plaintiff  might  well  show  by  parol  that 
the  promise  was  for  the  defendant's  own  debt 
and  not  a  collateral  engagement,  and  so  no  new 
consideration  necessary  to  be  proved.  Thomp' 
son  V.  Linseott,  2  Greenl.  186. 

117.  Where  an  infant  purchased  lands,  giving 
notes  and  a  mortgage  back,  and  immediately  af- 
ter, in  consideration  of  receiving  back  his  notes, 
quitclaimed  to  his  grantor,  who  immediately 
took,  and  by  nimself  and  his  grantees  continued 
in,  possession  for  12  years ;  in  ejectment  by  the 
infant,  then  11  years  past  majority,  held,  that  he 
was  bound  by  his  voidable  contracts,  unless  dis- 
affirmed within  a  reasonable  time ;  that  the  pur- 
chase and  the  mortgage  back  were  one  transac- 
tion.    Bigeiow  v.  Kinney,  3  Verm.  353. 

118.  By  the  8th  section  of  the  New  York  act, 
"  to  settle  disputes  concerning  the  titles  to  lands 
in  the  county  of  Onondaga,  (1  N.  R.  L.  213, 
215,)  an  infant  has  three  years  after  coming  of 
age,  within  which  to  file  his  dissent  to  the  award 
•of  the  commissioners  ;  and  after  filing  his  dissent, 

he  must  give  notice  to  the  commissioners  to 
commence  a  suit  within  three  years,  &c.,  ac- 
cording to  the  3d  section  of  the  act.  Jackson  v. 
Lewis,  13  Johns.  504. 

119.  If  one  who  is  jointly  interested  with  an 
infant,  renew  a  lease  to  himself,  the  infant  may 
ratify  it  if  it  prove  beneficial,  and  hold  the  adult 
to  have  acted  as  trustee.  Jackson  v.  JVhitloek, 
1  Johns.  Gas.  213. 

120.  A  person,  while  an  infant,  conveyed  wild 
and  uncultivated  lands,  and  after  having  arrived 
at  age,  conveyed  the  same  lands  to  another  per- 
son, which  conveyance  was  registered.  Held, 
that  he  was  not  concluded  by  lapse  of  time,  and 
that  an  entry  was  not  necessary  to  avoid  a  former 
deed,  which,  net  being  a  feolFment,  might  be 
avoided  by  a  deed  of  the  same  nature  and  equal 
notoriety.  Jackson  v.  C&rpenter,  11  Johns.  539. 
Vide  Jackson  v.  Burckin,  14  ib.  124. 

T21.  If  an  infant  makes  a  conveyance  of  land 
by  deed,  the  title  will  remain  good  to  the  grantee, 
until  the  grantor  shall  lawfully  disaffirm  the 
deed.  He  can  do  it  only  by  entry  ;  but,  having 
entered,  his  subsequent  deed,  accompanied  bv 
proof  of  facts  tending  to  avoid  the  first,  will 
convey  the  title  to  another.  Worcester  v.  Eaton, 
13  Mass.  371,  375. 

122.  By  the  act  of  South  Carolina,  of  1788, 
minors  have  five  years  after  their  coming  of 
age,  to  prosecute  their  claims  to  land,  and  four 
years  to  prosecute  personal  actions;  and  this, 
whether  within  or  out  of  the  state  when  coming 
of  age.  And  by  the  act  of  1712,  if  one  com- 
mence his  action  for  the  recovery  of  land  within 
the  five  years,  a  nonsuit,  or  verdict,  Ac.,  shall 
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not  be  conelasive  against  him,  but  he  may  at 
any  time  within  two  years  commence  another 
action  for  the  same  land.  Edson  v.  Davis,  1 
M'Cord,  555. 

123.  A  deed  of  conveyance  of  real  estate, 
executed  by  an  infant  not  under  the  government 
af  a  parent,  guardian,  or  master,  for  a  valid  con- 
sideration, is  not  void  but  voidable  only ;  and 
may  be  affirmed  or  disaffirmed  by  him,  upon  his 
arriving  at  a^e,  either  by  an  express  ratification, 
by  tlie  performance  of  acts  from  which  an 
affirmance  may  be  reasonably  implied,  or  by  the 
omission  to  disaffirm  within  a  reasonable  time. 
Kline  v.  Beebe,  6  Conn.  494.  Thus,  where  an 
infant,  havine:  executed  a  deed  of  conveyance, 
in  1791,  at  the  age  of  18  years,  jield  the  note 
given  for  the  consideration  four  years,  and  then 
married  ;  her  husband  held  it,  until  her  death  in 
1815,  and  continued  to  hold  it  for  11  years  after- 
wards ;  and  during  the  whole  period,  there  was 
no  act  or  expression  of  disaffirmance,  and  the 
grantee  was  permitted  to  remain  in  the  undis- 
turbed occupation  of  the  land ;  it  was  held, 
that  there  was  both  an  implied  and  tacit  affirm- 
ance, ib. 

124.  If  an  infant  mortgage  his  land,  and,  afler 
he  comes  of  age,  convey  ttie  same  land  subject 
to'the  mortgage,  he  thereby  confirms  the  mort- 
gage which  was  befor6  voidable.  Boston  Bank 
V.  Ckamberlin,  15  Mass.  220. 

125.  Where  an  infant  purchased  land  which 
was  under  a  mortgage  previously  made  by  the 
grantor  to  a  stranger,  and  agreed  to  pay  part  of 
the  purchase  money  by  procuring  the  discharge 
of  this  debt  and  mortgage,  which  was  accord- 
ingly done  by  substituting  his  own  notes  and  a 
new  mortgage  to  the  creditor  of  the  grantor,  and 
the  deeds  were  prepared  and  executed  on  differ- 
ent days,  but  were  delivered  at  one  and  the 
same  time,  it  was  held,  that  the  transaction  was 
one  and  entire,  though  tlie  deeds  were  between 
different  parties ;  and  that  the  infant,  by  retain- 
ing the  land  ailer  he  was  of  full  age,  ratified  the 
mortgage.     Dana  v.  Coombs,  6  Greenl.  89. 

126.  A  mortgage  made  by  an  infant  is  not 
void,  but  voidable.  It  can  be  avoided,  however, 
only  by  himself,  or  hid  legal  representatives,  and 
it  must  be  done  by  some  act  explicitly  evincing 
an  intention  to  avoid  it.  Roberts  v.  Wiggin,  1 
N.  Hamp.  73.  Land  was  conveyed  to  an  infant, 
and  immediately  reconveyed  by  him  to  his 
grantor,  to  secure  the  consideration  money ;  it 
was  held,  that  whether  or  not  this  was  one  trans- 
action, if  the  infant  avoided  his  mortgage,  the 
deed  to  him  became  also  of  none  effect,  ib. 

127.  In  South  Carolina,  minors  may  com- 
mence actions  within  five  years  after  they 
come  of  age,  to  prosecute  their  titles  to  lands ; 
although,  except  for  this  provision,  adverse 
titles,  by  possession,  might  have  been  obtained, 
by  occupants.     Rose  v.  Daniel,  Const.  Rep.  549. 

128.  A  person  may  be  liable  for  prosecuting, 
after  he  is  of  full  age,  a  vexatious  suit,  com- 
menced by  him  while  an  infant.  Sterling  v. 
^dams,  3  Day,  411. 

129.  A  party  cannot  disaffirm  an  agreement, 
made  whilst  he  was  an  infant,  that  a  judgment, 
with  a  condition,  should  be  rendered  in  his  favor, 
and  have  the  benefit  of  the  judgment,  without 
the  condition.     Ixnory  v.  Drake,  1  Dana,  46. 

V.  Action, 

m 

130.  An  infant  may  bring  an  action  on  a  con- 
tract, but  he  must  sue  by  guardian,  or  next 
friend.    M*0^n  ▼.  Stout,  Coxe,  92. 


131.  A  minor  can  commence  an  action,  but 
he  will  be  nonsuited,  at  the  trial,  unless  some 
one  be  appointed  his  prochein  ami,  or  guardian. 
M' Daniel  v.  Mcholson,  2  Rep  Con.  Ct.  344. 

132.  If  the  plaintiff  is  an  infant,  the  form  of 
the  writ  may  be  the  same  as  in  other  cases ;  but 
the  declaration  must  be  bv  guardian,  or  next 
friend.     Boucke  v.  Ryan,  3  i^lackf.  472. 

133.  In  New  York,  a  prochein  ami  must  be 
appointed  for  an  infant  plaintiff,  before  process 
is  had  out.     Wilder  v.  Ember,  12  Wend.  191. 

134.  In  Connecticut,  in  an  action  by  a  minor, 
an  express  admission  of  a  prochein  ami  to  prose- 
cute is  unnecessary ;  the  admission  of  the  jyro- 
chein  ami  named  in  the  writ  being  implied,  un- 
til disallowed.  Judson  v.  Btanchard,  3  Conn. 
579. 

135.  It  is  not  the  province  of  the  court  to 
appoint  a  guardian  or  next  friend  to  sue  for,  bat 
only  to  defend,  an  infant  party.  '  Priest  v.  Ham- 
ilton, 2  Tyler,  49. 

136.  In  New  York,  where  an  infant  declares 
by  attorney,  and  the  defendant  does  not  know 
the  infancy  to  be  material,  it  is  an  excuse  for 
delay,  in  moving  to  set  the  declaration  aside.  £x 
parte  Scott,  1  Cow.  33. 

137.  An  infant  cannot  appear  or  plead  by  at- 
torney. Jeffrie  v.  Robideaux,  3  Mis.  33.  Clark 
V.  Turner,  1  Root,  200.  Moekey  v.  Grey,  2 
Johns.  192. 

138.  An  infant  defendant  must  appear  by 
guardian.  Knapp  v.  Crosby,  1  Mass.  479. 
Miles  V.  Boyden,  3  Pick.  213.  Alderman  t. 
Tirrell,  8  Johns.  416.  Bedell  v.  Leuyis,  4  J.  J. 
Marsh.  562. 

139.  A  judgment  of  mm  pros,,  by  an  infant 
defendant,  will  be  set  aside,  if  he  defends  by  at- 
torney, and  not  by  guardian.  Comstoek  v.  Carr^ 
6  Wend.  526. 

140.  Where  an  infant  appears  and  defends  by 
attorney,  instead  of  by  guardian,  the  error  must 
be  assigned  in  error,  coram  vobis,  in  the  court 
below,  and  not  in  the  appellate  court.  Meredith 
V.  Sanders,  2  Bibb,  101. 

141.  An  infant  may  appear  by  a  common 
guardian,  or  by  his  next  friend ;  if,  however,  he 
appears  by  attorney,  no  objection  can  be  taken, 
after  verdict,  in  favor  of  the  infant.  Aptkorp  v. 
Backus,  Kirby,  407. 

142.  An  infant  distributee,  of  whom  no  guard, 
ian  has  been  appointed,  cannot  sue,  by  «rocA«t» 
ami,  upon  an  administrator's  bond,  for  tne  non 
payment  of  moneys  due  to  him  by  Uie  adminis 
trator,  according  to  a  decree  of  the   ordinsiry. 
Mitchell  V.  Connolly,  1  Bailey,  203. 

143.  An  insolvent  person  may  be  appointed 
prochein  ami,  to  prosecute  an  action  of  an  infant, 
on   giving  security   for  the    payment  of  coats 
Smith  V.  Anderson,  1  Bailey,  123. 

144.  In  proceedings  to  establish  private  ways, 
if  the  rights  of  infanta  are  concerned,  a  guardian 
ad  litem  should  be  appointed,  or  a  writ  of  ad  quod 
damnum  awarded,  ex  officio.  Jones  v.  Barclay^  2 
J.  J.  Marsh.  73. 

145.  Against  infants  there  should  be  no  judg- 
ment by  default ;  unless  there  is  a  guardian  ad 
litem  duly  appointed  for  the  infants,  and  he  ap- 
pears, the  judgment  will  be  erroneous.  Ckalfamt 
V.  Monroe,  3  Dana,  35. 

146.  A  guardian,  to  defend  for  in&nts,  being 
appointed,  no  judgment  should  be  entered 
against  them  until  he  appears.  Ymmg  v.  f9%t(- 
iUier,  1  A.  K.  Marsh.  398. 

147.  An  infant  defendant  cannot  be  required 
to  procure  the  appointment  of  a  guardian,  in 
New  York,  where  the  suit  is  commenced 
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him  bj  declaration.  People  y.  Hcjfman^  7  Wend. 
48'i. 

148.  If  an  infant  defendant  does  not  appear 
npon  9ervice  of  the  snmmoni,  the  plaintiff  may 
have  a  rule  to  aasign  a  gruardian  and  enter  an 
appearance,  if  the  infant  do  not  appear  after 
one  service  of  the  rule  upon  the  infant  and  those 
having  him  in  custody.  Judton  y.  Storer^  2 
South.  544. 

149.  Where  a  suit  is  commenced  by  ffrochein 
amiy  in  New  York,  an  attorney  may  be  retained 
to  conduct  the  proceedings,  and  in  his  name  rules 
may  be  entered,  and  notices  served.  The  rule 
of  court,  requiring  an  infant  to  proceed  by  pro- 
ehein  amiy  and  not  by  attorney,  relates  to  the 
appearance  upon  the  record,  and  does  not  de- 
prive the  infant  of  the  professional  aid  of  an  at- 
torney. People  y.  Jfew  York,  C.  P.  11  Wend. 
164. 

150.  Tbo  New  York  statute  against  joint 
debtors,  authorizing  a  plaintiff  to  proceed  to 
judgment,  where  ul  the  defendants  have  not 
been  brought  in,  applies  as  well  to  inftnts  as 
adults ',  and,  consequently,  a  judgment  thus  en- 
tered against  an  infant  defendant  will  not  be  re- 
yoked  upon  error,  although  it  was  entered  with- 
out the  appointment  of  a  guardian  to  the  infant. 
Mtuon  v.  Deniaon^  11  Wend.  612. 

151.  The  power  of  a  next  friend  commences 
with  the  suit,  and  he  can  therefore  maintain  a 
suit  for  such  causes  of  action  only  as  may  be 
prosecuted  without  a  previous  special  demand, 
unless  the  defendant  has  waived  the  necessity  of 
a  demand.     Miles  v.  Boyden,  3  Pick.  213. 

152.  The  next  friend  and  guardian  will  be 
admitted  by  the  court  without  any  other  record 
than  a  recital  in  the  count,  ib, 

153.  In  Massachusetts,  if  an  action  be  brought 
by  an  infant  by  next  friend,  and  the  latter  in- 
dorse the  writ,  he  is  a  party  within  the  statute  of 
1784,  c.  28,  §  11,  requiring  original  writs  to  be 
ndorsed.     Croesen  v.  Dryer^  17  Mass.  222. 

154.  Where  an  infant  sues  by  next  friend, 
having  a* mother  living,  it  is  no  cause  for  abating 
the  writ ;  and  if  this  is  any  objection,  it  must  be 
made  by  a  motion  to  stay  proceedings.  Trask 
y.  Stone,  7  Mass.  241. 

155.  Where  an  infant  sues  by  next  friend,  it  is 
not  necessary  that  the  latter  should  give  a  bond 
for  the  security  of  the  infant.  Parsons  v.  Jones j 
9  Mass.  106.     Smith  v.  Floyd,  1  Pick.  275. 

156.  Where  the  plaintiff  sued,  as  an  infant,  by 
her  next  friend,  for  slander,  in  charging  her  with 
the  crime  of  adultery,  it  was  held,  that  if  she  was 
an  unmarried  woman  she  was  incapable  of  com- 
mitting adultery,  and  that,  if  she  was  married,  her 
husband  should  have  joined  her  in  the  action. 
Adams  y.  Hannon,  3  Mis.  222. 

157.  In  a  suit  against  several  defendants  on  a 
joint  contract,  one  of  whom  pleads  infancy,  the 
judgment  in  his  favor  upon  that  plea  does  not 
avail  the  other  defendants.  Barlow  v.  Wiley,  3 
A.  K.  Marsh.  457. 

158  Where  the  defendant,  in  the  court  below, 
pleaded  infancy,  the  supreme  court  of  New  Jer- 
sey refused  to  presume  that  evidence  was  given 
in  the  court  below,  that  the  money  was  given  for 
necessaries  :  that  must  appear  of  record.  Jack' 
son  y.  Van  Doren,  1  Penn.  372. 

159.  Where  one  co-defendant  pleads  his  in- 
fancy, the  plaintiff  may  enter  a  nolle  prosequi  as 
to  him,  and  proceed  to  judgment  against  the 
other  defendants.  Hartness  v.  TMmpson,  5 
Johns.  160.     Woodward  v.  JfewhaU,  1  Pick.  500. 

160.  In  an  action  against  two  defendants, 
where  one  is  taken  and  brought  into  court,  and 


the  other  returned  not  found,  the  defendant 
found  cannot  plead  the  infancy  of  his  co-defend- 
ant, nor  five  it  in  evidence  under  the  general 
issue,     yan  Bramer  v.  Cooper,  2  Johns.  279. 

161.  Where  the  defendant  pleaded  infancy, 
and  the  justice  before  whom  the  action  was 
tried,  from  examination,  was  of  opinion  that  he 
was  not  an  infant,  and  the  jury  so  found,  the 
infancy  of  the  defendant  cannot  be  assigned  for 
error,  it  being  against  the  record  and  the  fact  as 
found  by  the  jury.  Ingersoll  v.  Wilson,  3  Johns. 
437. 

162.  Infancy  of  the  plaintiff  must  be  pleaded 
in  abatement,  and  is  not  a  ground  of  nonsuit  at 
the  trial.  Schemerhom  v.  Jenkins,  7  Johns.  373. 
By  pleading  in  chief,  the  defendant  admits  the 
due  appearance  of  the  plaintiff,  ib.    * 

163.  Infancy  is  a  bar  to  an  action  by  an  owner 
against  his  supercargo  for  breach  of  instructions, 
but  not  to  an  action  of  trover  for  the  goods. 
Vasse  V.  Smith,  6  Cranch.  226.  Infancy  may, 
however,  be  given  in  evidence,  in  an  action  of 
trover,  upon  Ute  plea  of  not  guilty,  not  as  a  bar, 
but  to  show  the  nature  of  the  act,  which  is 
supposed  to  be  a  conversion,   ib. 

164.  If  an  infant  avail  himself  of  his  minority 
to  avoid  payment  for  goods  sold  him  on  credit, 
upon  bis  representing  himself  of  full  age,  the 
vendor  may  reclaim  them  by  suit,  as  never  hav- 
ing parted  with  the  property  in  them.  Badger 
V.  Phinney,  15  Mass.  359. 

165.  In  an  action  on  a  judgment  recovered  in 
another  state,  without  actuu  notice  to  the  de- 
fendant of  the  original  suit,  he  was  permitted  to 
show,  in  his  defence,  that  the  note  on  which  the 
judgment  was  founded  was  given  when  he  was 
an  infant.     BarUet  v.  Knight,  1  Mass.  401. 

166.  Where  defendants  were  minors  and  ob- 
tained merchandise  on  credit,  and  when  sued, 
pleaded  infancy,  the  plaintiff  was  permitted  to  dis- 
continue without  costs.  Van  Buren  v.  Fort,  4 
Wend.  209. 

167.  The  defence  of  infancy  will  not  avail  in 
an  action  in  substance  ex  delicto,  even  where  the 
form  is  ez  contractu.  Word  v.  Vance,  1  N.  dt  M. 
197. 

168.  Infancy  is  admitted  by  a  replication  of  a 
new  promise  to  a  plea  of  infancy,  and  need  not 
be  proved  by  the  defendant.  Goodsell  v.  Myers, 
3  Wend.  479. 

169.  Infancy  may  be  given  in  evidence  under 
the  general  issue.     Wailing  v.  Toll,  9  Johns.  141. 

170.  The  court  cannot  decide  that  one  of  the 
parties  is  an  infant ;  it  must  be  determined  by 
the  jury.     Ryerson  v.  Grover,  Coxe,  458. 

171.  An  infant  having  a  guardian  sold  a  horse 
belonging  to  him,  (the  infant,)  but  there  was 
no  proof  that  he  delivered  the  horse,  except  the 
vendee's  possession.  The  vendee  afterwards 
offered  to  sell  the  horse.  Held,  that  trover  lay 
by  the  infant,  even  before  coming  of  age,  with- 
out any  demand  of  the  horse  of  the  vendee. 
Stafford  v.  Roof,  9  Cow.  626.  A  sale  and  man- 
ual delivery  of  a  chattel  by  an  infant  is  void- 
able even  before  he  attains  the  age  of  21  years ; 
otherwise,  of  a  sale  of  land.  Per  Jones,  chancel' 
lor.  ib. 

172.  Infancy  is  a  bar  to  an  action  on  a  promis- 
sory note.  Fenton  v.  White,  1  South.  100.  If 
the  fact  of  infancy  be  the  issue  before  the  jury, 
they  must  pass  upon  it.  ib. 

173.  Infancy  is  a  good  defence  to  an  action  in 
trespass  for  violating  an  agreement  and  breaking 
a  borrowed  riding  chair.  Schenck  v.  Strong, 
ib.  87. 

174.  An  infant  is  chargeable  in  trespass  foi 
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haying  procured  another  to  commit  an  asaault 
and  battery.     Sikes  y.  Johnson^  16  Mass.  389. 

175.  An  infant  fairing  a  horse  to  go  to  one 

Slace,  who  goes  to  another,  and  kills  the  horse  by 
ard  usage,  may  plead  infancy  in  an  action  for 
damages.     Penrose  y.  Curren,  3  Rawle,  351. 

176.  An  infant,  who  hires  a  horse  to  go  to  a 
certain  place,  but  goes  to  another  place  m  a  dif- 
ferent direction,  is  liable  in  troyer  for  an  unlaw- 
lul  conyersion  of  the  horse.  Homer  y.  Thtoing, 
8  Pick.  492. 

177.  Plaintiff,  haying,  while  an  infant,  procured 
defendant  to  sign  a  note  with  and  for  him,  and,  as 
security,  turned  out  to  him  a  store  which  he 
was  to  take  when  he  pleased,  cannot  maintain 
trespass  against  him  afterwards  for  the  taking ; 
at  least  without  a  previous  clear  revocation  of 
the  contract.     Hoyt  y.  Chapin^^  6  Verm.  42. 

178.  An  infant  may  avoid  his  release  of  dam- 
a|res  for  au  injury,  or  an  award  upon  a  submis- 
sion entered  into  by  him.  Baker  y.  Lovett,  6 
Mass.  78.  But  if,  upon  trial,  the  jury  shall  find 
such  damages  to  have  been  satisfied  by  an  ade- 
quate compensation,  the  infant  shall  recover 
nominal  damages  merely,  ib. 

179.  A  submission  to  arbitration,  where  one 
of  the  parties  is  an  infant,  even  under  rule  of 
court,  and  though  the  award  is  in  the  infant's 
favor,  cannot  be  obligatory  on  either  party.  Brit- 
ion  y.  Waiiams,  6  Munf  453. 

180.  Under  aa  issue  formed  to  try  the  ques- 
tion of  property  between  a  claimant  and  a  plain- 
tiff in  execution,  the  jury  cannot  render  a  ver- 
dict against  the  claimant,  on  the  ground  of  in- 
fancy. Mundine  v.  Perry,  2  Stew.  A  Port.  130. 
The  proper  course,  in  such  case,  is  to  move  for 
an  issue  to  try  the  question  of  infancy,  or  for  the 
appointment  of  a  guardian,  ib. 

181.  Notice  to  adult  heirs  to  defend  an  action 
of  ejectment  will  not  bind  infant  heirs.  Bedell 
y.  Lewis,  4  J.  J.  Marsh.  562. 

182.  Service  of  notice  upon  an  infant,  to  de- 
fend an  action  of  ejectment,  is  a  nullity,  ib. 

183.  Infant  will  not  be  bound  by  his  release 
given  on  trial  to  qualify  a  witness,  though  his 
guardian  ad  litem  join  therein,  unless  it  be  bona 
Jide  a  sufficient  satisfaction  of  the  debt  due  him. 
Bee  Release.     Walker  v.  Ferrin,  4  Verm.  523. 

184.  A  decree  in  chancery,  made  against  in- 
fant heirs,  in  a  suit  in  which  they  had  no 
guardian  to  defend  them,  is  not  void  until 
reversed.  Porter  v.  Robinson,  3  A.  K.  Marsh. 
253. 

185.  A  grant  adjudged  to  be  cancelled  and 
void  on  a  scire  facias  out  of  chancery,  will  not 
divest  the  property  of  an  infant  who  was  not 
a  party  to  the  suit  in  chancery.  Digges  v. 
BeaU,  1  Har.  &,  M'Hen.  67. 

186.  A  declaration  stating  that  the  plaintiff 
sues  by  proehein  ami,  without  showing  the 
plaintiff's  infancy,  and  the  proehein  ami*s  ad- 
mission, is  bad  on  general  demurrer.  Shirley  v. 
Hagar,  3  Blackf.  225. 

187.  An  infant  plaintiff,  in  an  action  on  a 
promise  of  marriage,  need  not  aver  the  consent 
of  the  parent  or  guardian.  Cannon  r.  AUbury,  1 
A.  K.  Marsh.  76. 

188.  The  jury  may  find  a  verdict  for  an  infant 
defendant,  and  for  the  plaintiff  against  the  other 
defendants.    Hartness  v.  Thompson,  5  Johns.  160. 

189.  A  judgment  rendered  against  an  infant 
by  default,  in  an  action  on  a  promissory  note, 
may  be  reversed  by  writ  of  error.  Knapp  v. 
Crosby,  1  Mass.  479. 

190.  No  action  can  be  maintained  against  an  in- 
'a&t  upon  his  promissory  note,  but  it  can  be  main- 


tained for  the  necessaries  for  which  such  notn 
was  given.    M'Crillis  v.  How,  3  N.  Hamp.  348. 

191.  The  infancy  of  his  testator  is  a  good  plea 
by  an  executor  to  an  action  on  a  promissory 
note  made  by  the  testator.  Hussey  v.  Jewett^ 
9  Mass.  100.  Martin  Vr  Mayo,  10  ib.  137,  139. 
But  a  guardian  cannot  avoid  a  beneficial  con- 
tract  made  by  his  infant  ward.  Oliver  v.  Houd^ 
Ze<,.13ib.  237. 

192.  Judgment  on  scire  facias  against  an  in- 
fant cannot  be  given,  unless  there  is  an  appear- 
ance, or  a  ffuardian  appointed  ad  litem.  Raw- 
land  v.  Cock,  1  J.  J.  Marsh  453. 

193.  A  warrant  of  attorney  to  confess  judg- 
ment, by  an  infant,  is  void  ;  and  a  judgment 
entered  by  virtue  of  it  will  be  set  aside  on  mo- 
tion.    Bennett  v.  Davis,  6  Cow.  393. 

194.  An  infant  plaintiff  is  liable  to  coats. 
Smith  v.  Floyd,  1  Pick.  275. 

1^.  Where  an  infiuit,  with  the  consent  of  his 
father,  works  with  another  on  a  promise  to  pay 
the  infant,  he  may,  after  he  arrives  of  age,  main- 
tain an  action  upon  the  contract  in  his  own 
name.     Burlingame  v.  Burlingame,  7  Cow.  92. 

196.  The  action  must  be  against  the  adult 
only  on  a  contract  made  with  an  infant  and  an 
adult.     Connolly  v.  Hull,  3  M'Cord,  6. 

197.  In  New  York,  in  a  non-bailable  action 
against  an  infant,  if  he  do  not  appear,  the  plain- 
tiff may  take  a  rule,  that  unless  the  infant  appear 
in  20  days  afler  personal  lervice  of  the  rule, 
the  plaintiff  may  assign  a  n  iminal  guardian  for 
him  and  enter  his  appearanc  ^.  Van  Deusen  y. 
Brower,  6  Cow.  50. 

198.  Where  there  is  no  charge  of  fraud,  the 
court  will  not  discharge  a  defendant  summarily 
on  the  ground  of  in£ncy,  but  will  leave  him 
to  plead  it.     Clemson  v.  Bush,  3  Binn.  413. 

199.  Judgment  against  an  infant  is  good  until 
reversed.    Jeffrie  v.  Robideaux,  3  Mis.  33. 

200.  In  a  suit  for  necessaries,  the  question 
whether  the  articles  are  of  those  classes  for 
which  an  infant  is  bound  to  pay,  is  one  of  law 
for  the  court ;  the  question  whether  they  were 
actually  necessary  and  suitable  to  the  condition 
of  the  infant,  is  one  of  fact  for  the  jury.  BeeUr 
v.  Young,  1  Bibb,  519. 

201.  What  are  necessaries  for  an  infant,  is  a 
question  of  law  for  the  court.  How  much,  and 
of  what  qualities,  the  necessaries  should  be,  the 
jury  are  the  judges.  Olover  v.  Ott,  1  M'Cord, 
572. 

202.  A  plea  of  no  consideration  for  the  note 
sued  on,  that  merely  alleges  that  it  was  given 
for  the  release,  to  an  infant  apprentice,  of  the 
unexpired  term  of  his  apprenticeship,  is  insuf- 
ficient.     Haley  v.  Taylor,  3  Dana,  221. 

203.  The  acts  and  admissions  of  a  minor,  rela- 
tive to  the  subject  matter  of  a  suit,  are  admis- 
sible in  evidence  affainst  him.  The  infancy  of 
the  party  may  be  shown  to  obviate  their  efl»ct, 
and  the  weight  to  be  attached  to  them  must  de- 
pend upon  the  circumstances  of  the  case.  Haw 
Uett  v.  Hamblett,  6  N.  Hamp.  333. 

204.  It  is  not  necessary  for  a  son  to  prove  an 
express  promise  by  the  father,  to  recover  for 
labor  performed  in  his  minority ;  but  the  facta 
that  the  son  married  in  his  minority,  brought  his 
wife  and  two  slaves  obtained  by  her  to  til's  fa* 
ther's,  and  managed  the  farm  until  majority, 
are  not  sufficient  to  justify  a  verdict  for  the  son 
Engleman  y.  Engleman,  1  Dana,  437. 

W6.  Whether  an  infant  grantor  was,  at  the 
tim#  of  executing  the  deed,  under  the  goyem- 
ment  of  a  parent  or  guardian,  is,  upon  a  ffiven 
state  of  facts,  a  question  of  strict  law,  involying 


INFANCY  —  INFORMATION. 


543 


only  the  legal  operation  and  effect  of  such  facta. 
Kline  v.  BeeJbe,  6  Cona  494. 

1306.  Notwithatandingr  the  statutes  of  South 
Carolina  concerutn||r  the  binding  out  apprentices 
by  their  guardians,  dec.,  infancy  is  a  good  plea 
to  a  coYenant  on  an  apprentice's  indentures. 
M'Knight  y.  Hogg^  Const.  Rep.  117. 

207.  Where  an  infant  of  the  age  of  14  years, 
having  no  father,  enters  upon  land,  he  will  be 
presumed  to  enter  in  his  own  right,  until  the 
contrary  be  shown.  RUty  v.  Jameson,  3  N. 
Hamp.  23. 

208.  An  infant  having  a  title  to  land  for 
which  an  action  of  ejectment  is  brought,  has  a 
right  to  be  admitted  a  defendant  on  the  usual 
terms,  and  the  court  should  appoint  a  guardian 
for  him,  in  order  that  he  may  be  able  to  defend 
the  suit.     Ltmg  v.  Long^  2  filackf  293. 

209.  The  alienation  of  an  improvement  right, 
by  a  widow  after  the  death  of  her  husband,  will 
not  bar  her  child  from  recovering  the  land  in 
ejectment,  though  the  proceeds  of  the  land  have 
been  applied  to  the  child's  education.  Senser  v. 
Bower,  1  Pennsyl.  450. 

210.  The  petition  of  an  infant  feme  covert,  by 
her  next  friend,  for  the  sale  of  real  estate,  was 
ffranted,  and  the  proceeds  ordered  to  be  secured 
for  her  benefit.     Dagget,  petitioner,  3  Pick.  280. 

211.  An  infant  under  the  age  of  14  years  may 
be  indicted  for  an  assault  with  intent  to  commit 
a  rape.     CommonweeUth  v.  Green,  2  Pick.  380. 

212.  Under  the  New  York  statute  against  joint 
debtors,  authorizing  a  plaintiff  to  proceed  to 
judgment  where  all  the  defendants  have  not 
been  brought  in;  judgment  may  be  entered 
where  the  defendant  not  brought  in  is  an  in- 
fant. Mason  v.  Denieon,  11  Wend.  612.  ih.  15 
Wend.  64. 

See  Assumpsit,  919. 


INFORMATION. 

I.    Under  Laws  of  the  United  States. 
II.    Generally. 

I.  Information  under  Laws  of  the  United  States. 

1.  The  information  to  induce  a  seizure  need 
not  be  as  full  as  the  evidence  in  the  case  would 
authorize.  It  is  sufficient  if  it  induced  the  pros- 
ecution.     Sawyer  v.  Steele,  3  Wash.  C.  C.  464. 

2.  In  an  information  on  the  act  of  9th  Jan. 
1809,  c.  72,  §  3,  the  time  of  receiving  the  act  at 
the  place  where  the  offence  was  alleged  to  have 
been  committed,  and  also  of  the  notice  to  unload, 
were  material  and  traversable.  The  Bolina,  1 
Gallia.  75. 

3.  In  an  information  under  the  act  of  9th  Jan. 
1809,  c,  72,  §  3,  it  was  held  insufficient  to  allege 
Jiat  notice  was  given  ^'  to  discharge  cargo,  or 
give  bond,  aeeorJUng  to  the  law  in  such  case  pro* 
vided;  "  the  nature  of  the  requisition,  dec,  should 
have  been  stated,  ih. 

4.  Prosecution  for  exporting  goods  contrary 
to  the  act  of  9th  Jan.  1809,  c.  72,  §  ],  majjr  be 
by  information      U.  States  v.  Mann,  1  Gallis.  3. 

5.  A  libel  on  a.  seizure  is  an  information ;  con- 
pequently ,  where  the  cause  is  of  admiralty  juris- 
diction, and  the  proceeding  is  by  information, 
^e  suit  is  not  withdrawn,  by  the  nature  of  the 
remedy,  from  the  jurisdiction  to  which  it  other- 
wise belongs.     TAs  Samuel,  ]  Wheat.  9. 

6.  A  libel  of  information  does  not  require  all 
he  formality  and  teohnical  precision  of  an  in- 


dictment at  common  law  ;  if  it  is  founded  on  a 
statute,*  it  is  sufficient  if  it  pursues  the  words  of 
the  law.     77is  Emily  v.  The  Caroline,  9  Wheat 
381.     The  Merino,  9  Wheat.  391. 

7.  A  libel  stating  two  distinct  charges,  in  tlie 
alternative,  is  supported  by  proof  of  uie  offence 
charged  in  either  alternative.  The  Emily  v.  J%e 
Caroline,  9  Vihetit.  381. 

8.  An  information  for  aasisting  to  unlade  rum 
from  a  vessel,  before  her  arrival  at  her  port  of 
discharge,  stating  the  offence  to  be  contrary  to  the 
50th  section  of  the  act  of  congress,  passed  March 
2d,  1799,  was  dismissed,  because  that  section  did 
not  prohibit  the  act,  though  it  came  within 
another  section  of  the  same  act.  U.  States  v. 
Brant,  Pet.  C.  C.  14. 

9.  On  an  information  for  forfeiture  of  a 
packaffe  of  goods  containing  an  article  not  de- 
scribed in  the  invoice,  under  the  provisions  of 
the  act  of  28th  May,  1830,  neither  accident, 
mistake,  nor  innocence  of  fraudulent  intention, 
is  a  sufficient  ground  of  defence.  U.  States  v.  Ji 
Package  of  Lace,  Gilpin,  308. 

10.  Where  an  article  not  described  in  the  in- 
voice is  found  in  a  package,  the  whole  package, 
and  not  the  article  alone,  is  forfeited,  under  the 
provisions  of  the  act  of  28th  May,  1830.  U. 
States  V.  J  Package  of  Wool,  Gilpin,  350. 

11.  If,  after  seizure,  the  informer  is  entrusted, 
by  the  collector,  with  the  custody  of  the  prop- 
erty, and  he  endeavors  to  defraud  the  revenue 
of  the  fruit  of  the  seizure,  by  connivance  with 
the  partj  informed  against,  in  which  attempt  he 
fails,  this  will  not  defeat  his  right  to  his  part  of 
the  forfeiture ;  his  riffht,  as  informer,  will  notl>o 
affected  by  his  conduct  as  agent.  Westcot  T. 
Bradford,  4  Wash.  C.  C.492. 

12.  In  an  admiralty  seizure  cause,  the  court 
cannot  award  a  proportion  of  the  proceeds  of  the 
property  condemned  to  informers,  unless  the 
case  be  within  some  statute  provision;  but  it 
will  allow  compensation  for  expenses  incurred 
in  securing  and  preserving  the  property.  E% 
parte  Cahoone,  2  Mason,  85. 

13.  An  information  of  debt,  or  an  information 
in  the  nature  of  a  bill  of  discovery  and  account, 
is  a  proper  remedy  for  the  United  States,  in  case 
goods  are  smuggled,  or,  by  mistake,  accident, 
or  fraud,  no  bond  for  the  payment  of  duties  has 
been  given,  or  where  the  bond  has  been  lost  or 
destroyed.     U.  States  v.  Lyman,  1  Mason,  482. 

14.  Under  the  act  of  congress  of  2d  March, 
1799,  the  officers  of  a  revenue  cutter,  though  on 
duty,  are  entitled  to  a  proportion  of  the  forfeit- 
ures recovered  in  consequence  of  information 
given.     Steele  v.  Bennet,  3  S.  dt  R.  553. 

15.  If  an  information  be  in  writing,  the  party 
may,  nevertheless,  give  parol  proof  of  other  in- 
formation given  leading  to  the  seizure  of  articles 
not  mentioned  in  the  written  information.  West- 
cot  V.  Bradford,  4  Wash.  C.  C.  492. 

16.  Where  the  evidence  is  sufficient  to  show  a 
breach  of  the  law,  but  the  information  is  not 
sufficiently  certain  to  authorize  a  decree,  the  su- 
preme court  of  the  United  States  will  remand 
the  cause  to  the  circuit  court,  with  directions  to 
allow  the  informs ti on  to  be  amended.  J%e  Ed- 
ward,  1  Wheat.  261. 


II.  Information  generally. 

17.  In  case  of  an  information  in  the  nature  of 
a  ouo  warranto,  the  respondent  must  either  jus- 
tify or  disclaim.  If  he  pleads  in  bar,  he  must  set 
out  his  title  at  large  and  traverse  the  usurpation  ; 
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and,  in  such  case,  the  replication  should  not  take 
issue  upon  the  traverse,  but  be  to  the  matter  of 
the  defence.  Suue  y.  OleoU,  6  N.  Hamp.  74. 
Thus,  in  an  information  alleging  a  usurpation 
of  the  right  of  demanding  and  taking  toll  for 
passing  certain  locks  and  canals,  the  respondents 
pleaded  that  they  made  the  locks  and  canals  on 
their  own  lands,  and  at  their  own  expense,  and 
took  a  reasonable  compensation  for  passing,  by 
agreement  ^ith  those  who  passed  the  locks  and 
canals,  and  traversed  the  usurpation.  To  this 
the  state  replied,  that  the  locks  and  canals  were 
made  under  a  charter  from  the  state,  and  dedi- 
cated to  the  public  use,  and  toll  taken,  according 
to  the  charter,  for  twelve'  years,  afler  which  it 
was  taken  without  right.  Upon  demurrer,  the 
replication  was  held  to  be  sufficient  in  law.  ib, 

18.  In  informations  on  penal  statutes  for  for- 
feitures incurred  by  malfeasance,  against  two  or 
more  persons,  charging  them  all  with  the  mal- 
feasance, on  not  guilty  pleaded,  the  jury  may 
convict  some  of  the  whole  or  of  part  of  the  offence 
charged,  and  may  acquit  others.  Hill  v.  DaviSy 
4  Mass.  137.  In  such  information,  judgment 
may  be  rendered  against  the  defendants  as  tres- 
passers, lb. 

19.  An  information  resembles,  not  only  an  in- 
dictment in  the  correct  and  technical  description 
of  the  offence,  but  also  an  action  qui  tarn,  in 
which  the  informer  must  show  the  forfeiture  and 
its  appropriation,  or  at  least  the  proportion  given 
him  by  the  statute.   CommontoealtJi  v.  Messenger ^ 

4  Mass.  462. 

20.  It  is  a  general  rule,  that  all  public  misde- 
meanors, which  may  be  prosecuted  by  indict- 
ment, may  be  prosecuted  by  information  in 
behalf  of  the  commonwealth,  unless  the  prosecu- 
tion be  restrained  by  the  statute  to  indictment. 
CommonioeaUh  v.  Waterhorough^  5  Mass.  257, 
259. 

21.  A  prosecution  by  information  is  com- 
menced by  the  filing  of  the  information.  Com- 
monweaUk  v.  Cheney,  6  Mass.  347. 

22.  A  judgment  of  forfeiture  rendered  on  an 
information  or  inquest  of  office,  pursuant  to  the 
statute,  annuls  the  original  grant ;  and  if  any 
part  of  the  lands  be  assigned  to  the  defendants, 
they  must  hold  the  same  subject  to  the  condi- 
tions and  restrictions  expressed  in  the  judgment, 
which  is  in  the  nature  of  a  specific  decree  in 
chancery.  Gushing  v.  Hackett,  10  Mass.  164. 
S.  C.  11  Mass.  202. 

23.  In  an  information  alleging  that  land  therein 
described  has  escheated  to  the  commonwealth, 
and  judgment  thereupon,  if  the  length  of  the 
boundary .  lines  does  not  correspona  with  the 
distances  of  the  monuments  referred  to,  the  mon- 
uments are  to  govern.    Brimmer  v.  Long  Wharf , 

5  Pick.  131. 

24.  An  information  for  being  a  common  cheat, 
&c.,  is  not  sufficient,  without  particular  acts 
charged.     State  v.  Johnson,  1  Chip.  129. 

25.  An  information,  ly  a  common  person,  for 
an  assault  and  battery,  and  breach  of  the  peace, 
is  no  more  than  a  civil  process,  and  the  same  no- 
tice must  be  given.  Clark  v.  TurntTj  1  Root, 
200. 

26.  In  a  joint  information  against  two,  they 
may  plead  severally  not  guilty,  and  one  put  him- 
self on  the  court,  and  the  other  on  the  jury,  for 
trial.     State  v.  Taylor,  1  Root,  226. 

27.  An  information  for  an  exhibition  of  a  show 
must  state  particularly  the  circumstances  in 
which  the  indecency,  barbarity,  or  immorality, 
exists,  that  the  court  may  judge  whether  it  is  an 
offence  within  the  statute,  or  at  common  law ; 


otherwise,  the  information  cannot  De  sustained 
Knowles  v.  State,  3  Day,  103. 

28.  An  information  will  lie,  at  common  law, 
for  any  public  show  or  exhibition  which  outrages 
decency,  shocks  humanity,  or  is  contrary  to  good 
morals ;  and  an  averment,  in  such  information, 
that  it  is  an  offence  contrary  to  the  statute,  may 
be  rejected  as  surplusage,  and  will  not  viti- 
ate, to. 

29.  If  an  information  conclude  contra  for" 
mam  staiuti,  and  the  offence  charged  is  not 
within  any  statute,  those  words  may  be  rejected 
as  surplusage.  Southworth  v.  State,  5  Conn. 
325. 

39.  An  objection  to  a  criminal  proceeding  be- 
fore a  justice  of  the  peace,  that  the  residence  of 
such  justice  is  not  in  the  town  where  the  offence 
is  committed,  is  unavailable,  after  a  plea  of  not 
guilty.  State  v.  Bishop,  7  Conn.  181.  And 
where,  in  such  a  case,  it  appeared,  from  the 
record  of  the  proceedings,  that  the  offender  was 
arrested  and  brought  before  the  justice,  **  at  his 

dwelling-house,  in  B ,"  it  was  held,  on  error, 

that  the  residence  of  the  justice  in  B was 

sufficiently  shown,  ib. 

31 .  It  is  not  necessary  to  state,  in  an  informa- 
tion for  a  first  offence,  that  it  is  such,  as  that  will 
be  presumed,  in  the  absence  of  any  allegation 
of  a  different  import.  Kilboum  y.  State,  9  Conn. 
560. 

32.  It  is  not  a  violation  of  the  Connecticut 
statute  of  1833,  concerning  the  instruction  of 
colored  persons,  not  inhabitants  of  the  state,  to 
harbor  and  board  such  colored  persons,  for  the 
purpose  of  their  attending  a  school  licensed  by 
the  civil  authority  and  selectmen  of  the  town. 
CrandaU  v.  State,  10  Conn.  349.  Therefore, 
where  an  information  on  such  statute  charged 
the  defendant  with  harboring  and  boarding  cer- 
tain colored  persons,  not  inhabitants  of  the  state, 
for  the  purpose  of  their  attending  and  being  in- 
structed in  a  school,  previously  set  up  for  the 
instruction  of  that  class  of  persons,  averring  that 
the  acts  complained  of  were  done  without  the 
license  of  the  civil  authority  and  selectmen  of 
the  town,  but  not  averring  that  the  school  was  set 
up  without  license,  or  that  the  scholars  were  in- 
structed by  those  who  had  no  license,  it  was 
held,  that  the  want  of  such  last-mentioned  aver- 
ment was  a  fatal  defect,  incurable  by  verdict,  ift. 

33.  A  qui  tam  information  on  the  Connecticut 
statute  for  the  suppression  of  pedlers,  &c., 
averred  that  the  complainant  had  seized  certain 
ffoods,  which  were  foreign  goods ;  that  the  de- 
fendant did  unlawfully,  and  contrary  to  the 
statute,  trade,  deal,  and  traffic,  as  a  pedler,  &c.^ 
in  such  goods ;  and  that  they  were,  by  the  de- 
fendant, as  a  pedler,  &c.,  carried  about  and 
offered  for  sale,  unlawfully.  It  was  held,  that 
the  offence  was  set  forth  in  a  form  sufficiently 
definite.  Merriam  v.  Langdon,  10  Conn.  46t. 
After  such  information  has  been  filed,  no  other 
notice  need  be  given  to  the  defendant  of  its  pend- 
ency than  a  copy  of  it,  left  with  him,  by  an  in- 
different person,  in  conformity  with  an  order  of 
the  court  \  and  an  appearance  and  answer  to  the 
information,  without  objection,  is  a  waiver  of 
any  objection  to  want  of  seasonable  notice,  ib. 

34.  Lies  against  a  justice  of  the  peace  for  ta- 
king very  insufficient  bail.  RtspuiUea  v.  Bunu^ 
1  Yeates,  370. 

35.  The  supreme  court  of  New  Jersey  will, 
upon  reasonable  ground,  disclosed  by  affidavit, 
allow  an  information  in  the  nature  of  a  quo  tnsr- 
ranto  to  be  filed  in  the  name  of  the  attorney- 
general,  at  the  relation  of  any  person  or  persons 
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desiring  to   proAccute    tlie   game.      Carman  r. 
Bridgaeater  Mining  Comvany^  7  Halst.  84. 

36.  In  Pennsylvania,  informations  filed  on  the 
relation  of  a  private  prosecutor  are  not  to  be 
drawn  and  prosecuted  by  the  attorney-general, 
though  his  name  must  be  used  pro  forma.  Res- 
jnUfitea  v.  Griffiths,  2  Dall.  113. 

37.  In  Virginia,  under  the  statute  1  Rev. 
Code,  c.  169,  §  65,  upon  a  presentment,  in  a 
circuit  court,  for  an  offence  for  which  the  pen- 
alty prescribed  by  law  does  not  exceed  ^20,  the 
court  cannot  proceed  by  way  of  information,  but 
only  in  a  summary  way.  Jris66*«  ease,  2  Leigh. 
721. 

38.  Information  by  state's  attorney  need  not 
state  that  he  informs  under  his  official  oath. 
State  V.  Sickle,  Brayt.  132. 

39.  In  South  Carolina,  an  information  is  the 
proper  means  to  recover  a  penalty  which  is 
given  to  the  informer  by  statute.  Ward  v.  Tyler, 
1  N.  &  M.  22. 

40.  An  information  in  the  nature  of  a  quo 
warranto  will  not  lie  at  the  suit  of  an  individual, 
but  must  be  carried  on  in  the  name  of,  by  the 
officer  and  under  the  authority  of,  the  state. 
Cleary  v.  Deliesseline,  1  M'Cord,  35.  State  v. 
Deliesseline,  1  M'Cord,  52. 

41.  A  free  man  of  color,  in  Kentucky,  may, 
by  his  own  oath,  require  a  white  man  to  give  se- 
curity to  keep  the  peace.  Commonwealth  v. 
Oldham,  1  Dana,  466. 

42.  An  information  cannot  be  amended  by 
adding  charges.  Commonwealth  v.  Rodes,  1  Dana, 
595 
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1.  Under  the  New  Hampshire  statute  in  rela- 
tion to  the  sale  of  spirits,  if  two  join  in  the  sale 
of  a  glass  of  wine,  they  incur  jointly  the  penalty 
imposed  by  the  statute,  and  not  severally  several 
penalties.     Tracy  v.  Perry,  5  N.  Hamp.  504. 

2.  A  license  to  keep  an  inn  and  store,  granted 
by  the  court  of  sessions,  is  valid,  and  will  pro- 
tect the  person  licensed,  notwithstanding  the 
anterior  proceedings  may  have  been  irregular. 
Goffy.  Fowler,  3  Pick.  300. 

3.  A  small' building  on  the  same  lot  with  a 
dwelling-house,  at  the  distance  of  45  rods  from 
it,  with   a   passage-way   between   them,  is  not 

.within  a  license  to  sell  spirits  in  the  *<  dwelling- 
house  and  the  apartments  and  dependencies 
thereof."  Commonwealth  v.  Estahrook,  10  Pick. 
293. 

4.  A  small  building,  on  the  same  lot  with  a 
dwelling-house,  but  45  rods  distant  from  it, 
w^ith  a  passage-way  between,  though  both  are 
occupied  by  one  person,  is  not  an  apartment  or 
dependence  of  the  dwelling-house  ;  and  a  license 
to  sell  spirits  in  his  dwelling-house  will  not 
authorize  the  selling  of  them  in  the  small  build- 
ing,  ih.  293. 

5.  An  information  for  the  breach  of  the  Con- 
necticut statute  444,  tit.  99,  relating  to  taverns, 
avers  that  the  defendant,  on  a  day  specified,  and 
on  divers  other  days,  sold  and  delivered  to  A,  B, 
and  C,  liquors,  to  be  drunk  at  the  defendant's 
shop,  without  license,  the  precise  quantity  of 
such  liquor  being  unknown.  It  was  held,  that 
this  averment  was  sufficiently  certain.  Kilhoum 
Y.  State,  9  Conn.  560 

6.  In  an  information,  under  the  Connecticut 
statute  in  relation  to  taverns,  (stat.  444,  tit.  99, 
}  7,)  distinct  sales  to  different  persons,  at  differ- 
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ent  times,  may  be  charged  in  one  count,  as  con- 
stituting a  single  offence,   ib. 

7.  In  an  action  for  retailing  spirituous  liquors 
without  a  license,  in  New  York,  (1  N.  R.  L. 
176,)  the  defendant  cannot  justify  under  a  parol 
license  from  the  supervisor,  to  whom  he  paid 
the  sum  required.  Ixiwrenee  v.  Qracy,  11  Johns. 
179. 

8.  Where  a  sleigh  loaded  with  wheat,  &c.  be- 
longing to  a  guest,  was  put  into  an  outhouse 
appurtenant  to  an  inn,  where  loads  of  that 
description  were  usually  received,  and  the  grain 
was  stolen  during  the  night,  the  innkeeper  was 
held  responsible  for  the  loss.  Clute  v.  Wig- 
gins, 14  Johns.  175.  In  such  case,  it  was  held 
unnecessary  to  prove  negligence  in  the  inn- 
keeper,  ib. 

9.  In  an  action  to  recover  the  penalty  given 
by  the  7th  section  of  the  New  York  act  regulat- 
ing inns  and  taverns,  (1  R.  L.  178,)  the  defend- 
ant cannot  justify  under  a  license  granted  to 
another  person,  a  license  to  keep  a  tavern  not 
being  assignable.  Alger  v.  Weston,  14  Johns. 
231. 

10.  According  to  the  true  construction  of  the 
New  York  act  **to  lay  a  dutv  on  spirituous 
liquors,  and  to  regulate  inns  and  taverns,"  (1  N. 
R.  L.  176,)  a  retailer  of  spirituous  liquors  in  New 
York  must  obtain  a  license  from  the  mayor  and 
also  from  the  commissioner  of  excise.  Jracrmam 
V.  Knapp,  19  Johns.  248. 

11.  An  innkeeper  is  not  liable  in  trover  for 
property  entrusted  to  him  in  the  line  of  his  busi- 
ness, unless  an  actual  conversion  is  shown;  a 
demand  and  refusal  is  not  sufficient  evidence  of 
a  conversion  unless,  at  the  time  of  the  demand, 
the  goods  were  in  the  possession,  or  under  the 
control,  of  the  defendant.  Hallenbrake  v.  Fish,  8 
Wend.  547. 

12.  A  party  who  violates  the  provisions  of  the 
New  York  revised  statutes,  respecting  "  exercise 
and  the  regulation  of  taverns  and  groceries,** 
may  be  indicted  and  fined  for  such  violation, 
notwithstanding  that  he  has  been  sued  by  the 
overseers  of  the  poor  of  the  town,  and  the  pen- 
alty prescribed  by  the  statute  collected  from  him. 
People  V.  Stevens,  13  Wend.  341. 

13.  The  selling  of  spirituous  liquors  without 
license  is  punishable  as  a  misdemeanor  under 
the  New  York  statute  upon  that  subject,  al- 
though it  contains  no  other  prohibition  than  the 
imposition  of  a  penalty,  and  a  provision  that  all 
offences  against  the  provisions  of  the  act  shall  be 
deemed  misdemeanors.  People  v.  Brown,  16 
Wend.  561. 

14.  In  an  action  upon  the  17th  section  of  the 
New  Jersey  act  concerning  inns  and  taverns, 
(Rev.  Laws,  284)  for  taking  more  than  the  legal 
rate  for  a  breakfast,  the  statement  of  demand 
should  set  out  what  the  lawful  rate  was,  and 
what  the  plaintiff  paid.  South  v.  Grant,  2  Halst. 
26. 

15.  The  retailing  of  spirituous  liquors  to  two 
distinct  persons,  at  the  same  time  and  place,  con- 
stitutes two  distinct  offences,  and  not  one  offence 
only.     Commonwealth  v.  Dove,  2  Virg.  Cas.  26. 

16.  An   information   for  retailing  spirituous 
liquors  without  a  license,  in  Virginia,  need  not 
name  the  person  to  whom  the  liquors  were  sold 
ib. 

17.  A  defendant  cannot  be  punished,  by  im- 
prisonment for  six  months,  for  retailing  spirit- 
uous liquors,  under 'the  5th  section  of  the  Vir- 
ginia act  of  1792,  unless  the  information  charge 
that  it  is  a  second  offence  afler  hsving  been  con- 
victed of  a  similar  offisnce;  nor  can  he  be  so 
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panishftble,  onleis  the  second  offence  be  com- 
mitted after  the  conviction  of  the  first.  Cam- 
monwtalUi  v.  WeUh^  2  Virg.  Gas.  57. 

18.  The  13th  section  of  the  Virginia  act  for 
the  regulation  of  ordinaries,  &c.,  is  not  to  be  con- 
strued  as  permitting  persons,  from  the  produce 
of  whose  estates  ardent  spirits  are  made,  or  dis- 
tillers, to  retail  them  to  be  drunk  at  the  place 
where  sold.  Clemmons  ▼.  Comvumwealih,  6 
Band.  681. 

19.  A  license  to  retail  spirituous  liquors  from 
a  day  past  is  a  release  of  the  penalties  incurred 
subsequent  to  that  day.  Charleston  ▼.  Corleis^  2 
Bailey,  186. 

20.  An  innkeeper  has  no  right  to  detain  the 
property  of  his  guest.  Carlisle  v.  Q^aUlebaumJ 
2  Bailey,  452. 

21.  The  act  of  South  Carolina  of  1799,  con- 
cerning tayem  licenses,  &c.,  makes  the  clerks 
of  the  general  sessions  of  the  peace  the  proper 
persons  to  make  out  and  issue  all  those  licenses. 
O'DriseoU  v.  Viard,  2  Bay,  316. 

22.  A  husband  is  liable,  whose  wife  in  his 
presence  retails  spirituous  liquors  without  a 
Ucense.     Geuing  t.  StaU,  I  M'Cord,  573. 

23.  It  is  for  one  indicted  for  selling  spirituous 
liquors  without  a  Ucense  to  prove  itai  he  had  a 
license,  ib, 

24.  A  person  who  makes  it  his  business  to 
keep  a  house  of  entertainment  for  travellers  is  a 
tavernkeeper  within  the  statute  of  Ohio,  though 
he  keeps  no  liquor  in  his  house  for  any  purpose. 
Curtis  V.  State,  5  Ham.  324. 

25.  A  license  having  been  granted  to  one 
man,  to  keep  tavern  in  a  particular  house,  and, 
he  having  removed  from  it,  another  man,  being 
indicted  for  retailing  liquors  in  the  same  house, 
may  prove  in  defence,  that  he  did  it  as  the  agent 
or  partner,  and  under  the  license,  of  him  to 
whom  it  was  granted.  Barnes  v.  CommonweaUk, 
a  Dana,  388. 


INSOLVENT    DEBTORS. 

1.    Insolvent  Estates  of  Deceased  Persons. 

II.  Insolvent  D^tors,  (a.)  Generally,  (b.)  Con- 
struaion  of  Insolvent  Jlets.  (c.)  Commis- 
sioners, (d.)  Assignees  and  Trustees, 
(e.)  Schedule,  (f.)  What  Property  passes. 
(ff.)  Discharge  generally,  (h.)  Effect 
of  Discharge  out  of  the  Siate.  ( i.)  Plea 
of  Discharge, 

I.   Insolvent  Estates  of  Deceased  Persons. 

1.  Representation  of  an  estate  as  insolvent 
relates  back  to  the  time  of  the  decesse ;  so  that 
an  officer  is  not  liable  for  not  having  levied  an 
execution  thereon  in  the  interval.  Smith  v. 
Holmes,   Brayt.  133. 

2.  An  application  to  the  judge  of  probate  to 
renew  the  commission  on  an  insolvent  estate,  if 
not  followed  by  any  proceeding  of  the  probate 
court  thereon,  mav  be  proved  oy  parol.  Har- 
rington  v.  Rich,  6  Verm.  666. 

3.  In  case  of  the  insolvency  of  the  estate  of 
one  deceased,  the  judge  of  probate  in  Maine  is 
by  law  to  allow,  <<  six  months,#uid  such  further 
time,  not  exceeding  18  months  in  the  whole," 
to  the  creditors  to  bring  in  and  prove  their  claims 
in  this  period  of  18  months,  the  time  between 
the  termination  of  one  commission  and  the 
issuing  of  another  is  not  to  be  reckoned,  but 
tha    oommission    oannot  bs   opened  after  the 


statute   limitation  of  four  years  has  attached 
Todd  V.  Darling,  2  Fairf.  34. 

4.  A  citizen  of  New  Hampshire  dying  therej 
his  estate  there  represented  msolvent  and  com- 
missioners appointed ;  a  creditor  neglecting  to 
present  his  claim  is  barred,  and  cannot,  ou  aiier- 
wards  removing  to  Vermont,  where  there  is 
an  ancillary  administration  and  another  com- 
mission,  have  his  claim  allowed ;  the  object  of 
such  ancillary  administration  being  to  prove 
the  debts  in  this  state.  Hunt  v.  Fay,  7  Verm. 
170. 

5.  Appellant  from  report  of  insolvent  com- 
missioners, who  had  entered  the  copies  from  pro- 
bate, required  by  the  Vermont  statute,  but  had 
omitted  to  file  the  declaration,  was  allowed  a  day 
therefor,  on  payment  of  costs.  Francis  v.  La 
thrope,  2  Tyler,  372. 

6.  Appellant  from  commissioners'  allowance 
cannot  ailer wards  nonsuit  his  appeal  and  sue 
the  administrator  therefor ;  and  the  order  of  the 
supreme  court  for  the  entry  of  the  appeal,  on  ap- 
pellant's petition,  is  sufficient  evidence  thereof 
though  there  be  no  record  of  an  appeal  in  the 
probate  court.  Probate  Court  v.  Rogers,  7  Verm. 
193. 

7.  A  creditor  cannot  he  one  of  the  commis- 
sioners upon  an  insolvent  estate.  Barker  v. 
Wales,  1  Root,  265.  Lyon  v.  Lyon,  2  ib.  203. 
Fairbanks* case,  ih.  336. 

8.  Creditors  to  an  insolvent  estate  are  con- 
cluded by  the  commissioners'  disallowing  their 
claims.     WUlianu  v.  Perkins,  ib.  470. 

9.  A  creditor  to  an  insolvent  estate  who  has 
not  exhibited  his  claim  to  the  commissioners,  if 
he  would  avail  himself  of  the  saving  clause  in 
the  statute,  barring  claims  against  the  estate, 
must  bring  himself  within  it  Ji'elson  v.  Hubbel^ 
ib.  421. 

10.  A  claim  against  an  estate  of  a  deceased, 
represented  insolvent,  which  is  not  due  at  the 
close  of  the  commission,  but  only  contingent, 
cannot  be  allowed  by  the  commissioners,  and  is 
not  barred  under  the  statute  relating  to  insolvent 
estates.  Such  claim,  if  it  become  absolute,  may 
be  enforced  against  the  administrator  if  be  have 
assets,  or  against  the  heir  ailer  a  decree  of  the 
estate  to  him :  an  allowance  by  commissioners  not 
ascertaining  the  amount  of  the  claim,  but  merely 
certifying  it  to  be  just,  leaving  the  amount  un- 
certain, IS  void.     Lounry  v.  Stevens,  6  Verm.  113. 

11.  In  Connecticut,  creditors,  or  their  repre- 
sentatives, being  out  of  the  state  at  the  time  of 
publishing  an  order  of  probate,  limiting  the  time 
for  creditors  to  exhibit  their  claims  against  a 
deceased  person's  estate,  have  two  years  to  ex- 
hibit their  claims  in.  IViUiams  v.  Belding,  1 
Root,  464. 

12.  The  rejection  of  a  claim  by  the  commis- 
sioners on  the  estate  of  a  deceased  person  is  no 
bar  to  an  action  against  the  surviving  debtor. 
Parmalee  v.  Woodhridge,  Brayt.  132. 

13.  An  assignment  of  an  insolvent  debtor*s 
estate,  under  the  Ohio  law  of  1824,  vests  the 
le^  interest,  in  his  choses  in  action,  in  the  com- 
missioner, who  alone  can  maintain  an  action 
upon  them.    Johns  y.  Johns,  6  Ham.  271. 

14.  Commissioners  are  to  decide  upon  claims 
against  an  insolvent  estate  as  they  existed  on  the 
day  of  insolvent's  decease.  Blackmer  v.  Black- 
mer,  5  Verm.  355. 

15.  Presenting  a  claim  to  the  commissioners 
of  insolvency  on  the  estate  of  a  deceased  person, 
for  allowance,  is  a  prosecuting  of  such  claim, 
within  the  meaning  of  the  Massachusetts  statuiCt 
1833,  o.  189.    Freeman  v.  WarO^  16  Pick.  201. 
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16.  It  ifl  the  duty  of  commiseioiien  on  insol- 
▼ent  estates,  to  ofiiiet  mutual  debts  between  the 
creditors  and  the  deceased,  and  to  report  the 
balance  only  which  they  find  due.  Hosmer  v. 
Brattley  1  Root,  347. 

17.  Commissioners  on  an  insolvent  estate 
can  offset  only  the  mutual  claims  between  the 
creditor  and  the  deceased;  but  what  a  debtor 
has  received  as  administrator  cannot  be  offset 
to  his  claim  against  the  estate.  Staniford  v. 
Hide,  ib.  397. 

18.  Expenses  incurred  subsequent  to  the  de- 
cease of  a  person  are  not  subject  to  the  con- 
sideration of  the  commissioners  on  his  estate. 
Greenleaf  v.  Sabin,  ib.  468. 

19.  The  report  of  commissioners  on  an  insol- 
vent estate  for  a  balance,  on  an  adjustment  of 
mutual  claims,  merges  all  the  original  claims,  so 
that  no  action  can  be  maintained  except  for  the 
balance.     Doolittle  v.  Hunsden^  Brayt.  41. 

20.  A  claim  against  a  deceased  person's  estate 
represented  insolvent,  when  allowed  by  the  com- 
missioners* report,  is  regarded  in  Vermont  as  a 
judgment  debt;  so  that,  in  an  action  there- 
on, any  plea  to  the  merits  is  bad.  Mkerton  v. 
^^ggt  2  Chip.  66.  See,  also,  ih,  77,  and  As- 
sumpsit, 36. 

21.  An  action  for  the  balance  found  due  by  the 
commissioners  should  be  debt  and  not  assump- 
sit.    Woods  V.  PeUisy  4  Verm.  557. 

22.  Before  the  appointment  of  commissioners, 
creditors  of  an  estate  represented  insolvent  may 
•ustain  actions  against  the  administrator.  Bloa- 
get  V.  BrtTtsmaid^  7  Verm.  9. 

23.  A  judgment  belonging  to  the  state  had 
priority  of  a  judgment  of  an  individual,  in  the 
payment  of  the  debts  of  the  deceased  debtor. 
Contee  v.  CAeto,  1  Har.  &  J.  417. 

24.  In  Maryland,  the  state,  by  common  law,  is 
entitled  to  a  preference  of  all  debts,  except 
debts  of  record.  Murray  v.  Ridley,  3  Har.  & 
M'Hen.  171.  All  debts  of  a  deceased  person, 
due  to  private  individuals,  except  judgments 
contracted  since  the  11th  of  March,  1786,  arc  to 
be  paid  to  all  creditors  without  preference,  ib. 
All  debts  contracted  before  that  time  are  to  be 
paid  according  to  the  act  of  1715,  c.  39.  ib.  All 
bonds  executed  before  that  time  are  to  be  pre- 
ferred to  bonds  executed  since  that  time.  ib. 

25.  Notes  discounted  by  the  bank  of  Kentucky 
are  not  entitled  to  a  preference,  in  the  adminis- 
tration of  an  insolvent  estate.  Tilford  v.  Bank 
cf  Kentucky,  2  Dana,  114. 

26.  Qy  the  act  of  Tennessee  of  1786,  in  the 
distribution  of  the  assets  of  an  insolvent  estate  of 
one  deceased,  a  bond,  note,  or  account,  settled  and 
■igned  by  the  deceased,  is  of  a  higher  dignity 
than  the  claim  of  one  who  has  paid  money  as  the 
surety  of  the  deceased.  Hartley  v.  Gains,  4 
fiayw.  159. 

27.  The  act  of  South  Carolina  of  1788,  (P.  L. 
464,)  places  simple  contract  debts,  due  to  citizens 
of  that  state,  upon  the  same  footing  as  special- 
ties, in  the  administration  of  the  assets,  within  the 
etate,  of  an  alien  deceased.  Mitchell  t.  Fayolle, 
4  M'Cord,  28. 

28.  Where  one  entitled  to  a  distributive  share 
of  an  intestate  has  been  absent  from  the  state, 
smd  not  heard  from  for  seven  years  previous  to 
the  death  of  the  intestate,  the  other  distributees 
can  enforce  a  distribution  of  the  estate  among 
themselves,  the  lefral  presumption  being  of  the 
death,  and  not  of  the  lawful  marriage,  and  issue, 
of  the  absent  distributee.     Bums  v.  Ford,  1  Bai- 

my,  507. 


II.   Insolvent  Debtors. 

( a.)     Generally. 

29.  A  petition  for  relief,  under  the  Pennsylva. 
nia  insolvent  act  of  the  4th  April,  1798,  should 
be  in  writing,  and  state  the  petitioner's  losses, 
&c.     Baker* s  case,  I  Binn.  462. 

30.  Under  the'  Pennsylvania  insolvent  act  of 
1798,  the  petitioner  need  not  state  the  cause  of 
his  insolvency.     David* s  case,  1  Browne,  377. 

31.  A  summons  on  the  schedule  of  an  insol- 
vent debtor,  under  the  laws  of  Kentucky,  is 
properly  issuable  in  the  name  of  the  sheriff  of 
the  county  where  the  garnishee  resides.  Sheriff 
V.  Buckner,  1  Litt.  126.  It  is  sufficient  for  the 
summons  to  require  the  garnishees  to  appear  on 
a  day  certain,  and  answer  on  oath,  as  to  their 
indebtment  as  alleged  in  the  schedule,     ih. 

32.  Under  the  Mew  Jersey  insolvent  laws,  in 
calculating  the  time  of  the  filing  of  their  plea  by 
the  creditors,  the  dav  the  declaration  is  filed  is 
excluded,  and  the  oay  the  plea  is  filed  is  in- 
cluded.    State  V.  Jackson,  1  South.  323. 

33.  A  person,  disqualified  as  a  witness  on 
account  of  the  commission  of  crime,  mav  be 
examined  upon  his  application  as  an  insolvent 
debtor.     Anonymous,  6  Hal^t.  93. 

34.  Averment,  in  a  plea  of  an  insolvent  dis- 
charge, that  the  defendant  was  *^  of  the  county  " 
to  a  judge  of  which  he  presented  his  petition,  is 
sufficient  to  give  the  judge  jurisdiction.  Porter 
V.  MUler,  3  Wend.  329. 

35.  To  obtain  the  benefit  of  the  insolvent 
debtor's  act  of  New  York  of  1H17,  a  debtor  must 
specify  the  true  cause  and  consideration  upon 
which  the  debts  were  contracted.  Slidell  v. 
MCrea,  1  Wend.  156. 

36.  One  cannot  be  a  petitioning  creditor,  und^r 
the  act  of  New  York  of  1813,  for  the  full  amount 
of  a  judgment  against  the  debtor,  which  he  may 
have  purchased  at  a  nominal  s  jm.  ib. 

37.  In  September,  1818,  A,  a  resident  of 
Baltimore,  applied  for  the  benefit  of  the  in- 
solvent laws  under  the  Maryland  act  of  1816, 
c.  221.  A  provisional  truste'?  was  appointed, 
and  A  received  his  personal  discharge.  In  De- 
cember following,  two  permanent  trustees  were 
appointed,  who  aid  not  give  bends  with  security. 
The  applicant  having  railed  to  receive  his  final 
discharge,  died  some  time  afler,  and  the  pro- 
visional trustee  was  appointed  his  administrator. 
One  of  the  permanent  trustees  also  died,  and 
the  other  removed  from  the  state.  Upon  appli- 
cation of  the  creditors,  in  1829,  another  perma- 
nent trustee  was  appointed,  who  gave  bond 
with  security.  Held,  that  the  appointment  was 
duly  made,  and  that  the  administrator  must  de- 
liver the  property  he  received,  as  provisional 
trustee,  to  the  permanent  trustee.  Glenn  v. 
Kartkaas,  4  Gill  &  Johns.  385. 

38.  Allegations  by  a  creditor  against  a  peti- 
tioner for  the  benefit  of  the  Maryland  insolvent 
laws,  cannot  be  removed,  under  a  suggestion,  to 
an  adjoining  county,  for  trial.  Michael  t.  Schroe- 
der,  4  Har.  d^  J.  227. 

39.  An  action  was  commenced  before  the  date 
of  an  insolvent's  petition,  and  iudgment  was  re- 
covered on  such  action  afler  his  discharge  ;  an 
execution  in  such  judgment  was  exhibited  to  the 
assignees  as  a  claim  against  the  estate  of  the 
insolvent.  It  was  held,  that  the  original  debt  by 
contract  was  extinguished  by  the  judgment,  and 
as  the  judgment  debt  accrued  after  the  date  of 
the  petition,  it  could  not  be  allowed  by  the  as- 
signees.    Boardnuui    v.  Deforest,    5  Conn.   1. 
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Payment  to  an  inso.Tent  debtor  the  day  after  his 
aasignment  by  one,  though  without  notice,  is 
void.     Wickersham  v.  Jficholaon^  14  S.  &  R.  118. 

40.  In  Pennsylvania,  a  person  discharged  as 
an  insolvent  debtor  cannot  maintain  an  action, 
in  his  own  name,  for  a  debt  previously  due. 
Young  V.  Willing,  2  Dall.  276. 

41.  In  Ohio,  a  chose  in  action  not  assignable 
Dy  notice,  and  claims  to  property  to  be  enforced 
by  trespass  or  trover,  must  be  sued  in  the  name 
of  the  insolvent.  Miter^  if  negotiable  paper.  So 
when  the  cause  of  action  accrues  under  the  pro- 
ceedings of  the  commissioner,  he  can  sue  only  in 
his  own  name.     State  v.  Sherman,  3  Ham.  507. 

42.  An  insolvent  debtor  who  has  made  a  gen- 
eral assignment,  on  proof  of  his  paying  all  debts, 
due  at  the  time  of  his  discharge,  may  bring 
ejectment  in  his  own  name,  for  lands  assigned 
by  him,  without  a  formal  re-assignment.  Power 
v.  Holman,  2  Watts,  218. 

43.  An  insolvent  who  has  assigned  his  prop- 
erty cannot  sue  in  his  own  name  for  a  claim 
existing  at  the  time  of  his  assignment,  though 
he  is  authorized  by  his  creditors,  and  his  as- 
signees have  not  acted.  Stoever  v.  Stoever,  9 
S.  &  R.  434. 

44.  An  action  may  be  maintained  in  the  name 
of  an  insolvent  debtor,  unless  there  is  a  trustee 
appointed  who  has  accepted  the  trust,  and  to 
whom  a  deed  has  been  executed.  Kirwan  y. 
fMtour,  1  Har.  &  J.  289. 

45.  Though  the  defendant  be  insolvent,  the 
plaintiff  will  not  be  allowed  to  discontinue  his 
suit,  without  costs,  unless  the  defendant  has  ob- 
tained his  discharge  under  the  insolvent  act. 
Collins  V.  Evans,  6  Johns.  333. 

46.  If  one  who  has  taken  the  benefit  of  the 
insolvent  act  of  South  Carolina  did  not  assign 
sufficient  assets  to  pay  the  jailer's  fees,  he  can  re- 
cover them  of  the  plaintiff  at  whose  suit  the  debtor 
was  confined.    Black  v.  Hyams,  4  M'Cord,  508. 

47.  Although  the  courts  in  New  York  will 
recognize  and  protect  the  right  of  an  assignee 
under  the  insolvent  law  of  another  state,  yet  an 
action  brought  in  that  state  must  be  in  the  name 
of  the  insolvent.  Raymond  v.  Johnson,  11  Johns. 
488.  Where  a  suit  has  been  commenced  by  an 
insolvent  before  assignment  of  his  estate,  the 
suit  will  not  abate  by  his  discharge,  but  will 
continue  in  the  insolvent's  name  for  the  benefit 
of  his  assignees,  ib. 

48.  Where  an  applicant  for  a  discharge  under 
the  acts  relating  to  insolvent  debtors,  in  Mary- 
land, fails  to  appear  according  to  the  condition 
of  his  bond,  an  action  may  be  maintained  there- 
on, in  the  name  of  the  state,  the  obligee,  for  the 
use  of  a  creditor.  Kiersted  y.  State,  1  Gill  & 
Johns.  231.  Morron  v.  State,  ib.  Chamberlin  v. 
State,  ib.  In  such  action,  the  amount  of  the 
creditor's  debt  is  the  measure  of  damages,  ib. 

49.  A  defendant  convicted  and  sentenced  to  pay 
a  fine  and  costs,  and  to  be  imprisoned  if  unable 
to  pay  the  costs,  may  take  the  benefit  of  the  in- 
solvent  debtors'  act,  and  the  prison  bounds  act  of 
South  Carolina.     St/ite  v.  Kenny,  1  Bailey,  375. 

50.  The  certificate  of  the  justices  of  the  peace, 
under  the  Maryland  act  of  1774,  c.  28,  relating 
to  insolvent  debtors,  is  of  itself  evidence  of  the 
facts  it  contains ;  and  the  party  claiming  under 
such  proceedings  is  not  compelled  to  prove 
such  facts  by  evidence,  aliunde  the  certificate. 
fViningder  v.  Diffenderffer,  5  Har.  &  J.  181. 
Where  it  appeared,  by  such  proceedings,  that 
the  insolvent,  at  the  time  of  applying  for  the 
benefit  of  the  act,  had  been  in  confinement  for 
^  days  and  upwards,  and  that  afterwards,  on 


the  day  of  meeting,  the  sheriff  certified  to  the 
justices  that  the  insolvent  had  been  in  prison 
52  days,  it  was  held  to  be  the  legal  inference 
that  he  had  not  been  confined  for  a  longer 
period,  although  no  negative  words  were  used, 
showing  that  such  was  not  the  case.  ib.  It  is 
not  necessary,  that  it  should  appear  negatively, 
in  the  proceedings  that  the  debts  of  the  insol- 
vent, at  the  time  of  his  application,  do  not  ex- 
ceed iSOO  sterling  ;  it  is  sufiicient  if  it  appears 
affirmatively  that  they  were  under  that  sum.  ib. 
The  omission  of  the  word  "or,"  which  imme- 
diately precedes  the  words  *'  to  secure  the  same, 
to  receive,  or  expect  any  profit  or  advantage," 
Slc,  in  the  oath  required  by  the  said  act,  does  not 
materially  change  the  meaning  of  the  oath.  ih. 
In  a  sheriff's  deed,  as  trustee  of  an  insolvent 
debtor,  under  said  act,  it  is  not  necessary  to 
state  the  exacl  notice  given  by  him  of  the  time 
of  the  sale  of  the  property  contained  in  the 
deed.  ib. 

51.  The  state  is  not  entitled  to  precedence 
(except  for  such  debts  as  are  liens  upon  the 
property,  such  as  taxes)  in  the  distribution  of  a 
debtor's  estate,  under  the  insolvent  debtors'  act  of 
South  Carolina.     State  v.  Harris,  2  Bailey,  598. 

52.  If,  before  the  right  of  preference  of  the 
United  Staites  to  be  paid  out  of  the  estate  of  the 
insolvent  has  accrued,  by  the  act  of  insolvency 
being  committed,  the  debtor  has  made  a  bona 
fide  conveyance  of  property  to  a  third  person,  or 
has  mortgaged  it,  or  it  has  been  taken  in  execu- 
tion, such  property  is  not  liable  for  the  debt  due 
the  United  States.  17.  States  v.  Delaware  Ins. 
Co.,  4  Wash.  C.  C  418. 

53.  Insolvency  or  inability  to  pay  his  debts, 
by  any  one  who  is  a  debtor  to  the  United  States, 
does  not  give  to  the  United  States  a  preference, 
unless  the  same  be  accompanied  with  a  volun- 
tary assignment  of  all  the  property  of  the  debtor 
for  the  benefit  of  his  creditors.  If,  however, 
there  is  a  legal  insolvency,  the  preference  exists. 
Thelluson  v.  Smith,  Pet.  C.  C.  195.  Such  prefer 
ence,  in  cases  where  it  occurs,  supersedes  prior 
judgments  upon  the  estate  of  the  debtor,  t^. 

54.  An  assignment,  under  the  act  of  congress 
of  1797,  to  entitle  the  United  States  to  their 
priority,  must  be  a  general  assignment  of  all  the, 
debtor's  property.  If  there  is  an  omission  of  an 
article  of  property,  in  an  assignment  purporting 
to  be  general,*  it  does  not  take  the  case  out  of 
the  act.  U.  States  v.  Clark,  Paine,  629.  If 
the  assignment  does  not  purport  to  be  general, 
on  its  face,  the  burden  of  proof  is  on  the  United 
States,  ib.  The  priority  of  the  United  States 
does  not  attach  by  the  mere  concealment  of  their 
debtor  while  he  is  insolvent.  The  "  legal  bank- 
ruptcy  "  mentioned  in  the  act,  applies  only  to 
cases  of  legal  insolvency,  where  by  operation  of 
law,  the  <^btor's  property  is  taken  out  of  his 
hands  to  be  distributed  by  others,  ib.  An  as* 
signee  is  not  liable  under  tne  act  until  notice  of 
the  debt  due  the  United  Sta,tes.  Such  notice 
need  not,  however,  be  given  by  the  United 
States,  nor  is  a  judgment  or  suit  against  htm 
necessary,  in  order  to  charge  him  with  notice. 
ib.  Where  the  debtor,  at  Oie  time  of  making 
the  assignment,  informed  the  assignee,  that  he 
was  surety  on  a  bond  to  the  United  States,  and 
that  he  believed  the  bond  was  broken,  it  was 
held  sufficient  notice  to  the  assignee,  ib.  Where 
the  bond  on  which  he  was  surety  .was  a  pay- 
master's bond  conditioned  that  the  latter  should 
well  and  truly  account  for  and  pay  oyer  all 
moneys  received  by  him  as  such  paymaster ;  it 
was  held,  that  the  debt  of  the  paymaster  to  tbe 
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United  States  was  created  by  the  advances  made 
to  him,  and  not  at  the  time  of  striking  a  balance 
of  account  against  him  on  the  treasury  books ; 
and  that  the  surety  became  a  debtor,  as  soon  as 
the  paymaster  failed  to  account  according  to 
law.  ib.  Held,  also,  that  the  debt  of  the  surety 
need  not  be  ascertained  by  a  judgment  against 
him,  in  order  to  render  the  assignee  liable  ;  and 
that  the  assignee,  in  the  action  against  himself, 
might  have  the  benefit  of  any  reduction  to  which 
the  surety  was  entitled,  i^. 

56.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of 
congress,  upon  the  condition  of  the  assent  of 
his  sureties  to  the  release,  without  prejudice  to 
their  liability,  that  assent  must  be  by  the  parties, 
if  living,  or  by  their  personal  representatives, 
if  they  are  dead.  An  assent  by  an  heir  of  the 
surety  is  not  sufficient.  U.  States  v.  Cushmarij 
2  Sumner,  310. 

56.  In  case  of  insolvency,  the  United  States 
are  not  entitled  to  a  priority  of  payment,  unless 
the  insolvency  is  a  known  and  legal  iosolTency, 
manifested  by  some  notorious  act  of  the  debtor 
pursuant  to  law.  Prince  v.  BartUtt,  8  Cranch,  431 . 

57.  A  discharge  under  the  law  of  New  York, 
of  April,  1819,  "abolishing  imprisonment  for 
debt,"  does  not  entitle  one  to  be  discharged  from 
execution  at  the  suit  of  the  United  States.  U. 
States  V.  Wilson,  8  Wheat.  253. 

58.  Where  a  debtor,  prior  to  the  passing  of 
the  insolvent  law  of  New  York,  of  1811,  had 
fraudulently  disposed  of,  and  conveyed  away,  his 
property ;  this  was  held  not  to  be  a  fraud  against 
that  statute,  so  as  to  invalidate  the  discharge  ; 
there  being  no  evidence  that  the  conveyance  was 
made  bv  him  in  expectation  of  the  passage  of  the 
act,  and  with  the  intent  of  taking  advantage  of 
it.  Davis  V.  Reynolds,  10  Johns.  442.  Whether, 
if  tliat  fact  has  been  shown,  it  would  have 
affected  his  discharge,  guttre.  ib. 

59.  A  transfer  of  property  by  a  debtor  to  a 
cre<iitor,  with  view,  or  under  the  expectation,  of 
becoming  an  insolvent,  is  made  void  by  the  Mary- 
land act  of  1812,  c.  77,  §  1,  only  for  the  pur- 
pose of  vesting  the  property  in  the  trustee  of 
such  debtor,  for  the  benefit  of  his  general 
creditors.   Harding  v.  Stevenson,  6  Har.  6l  J.  264. 

60.  An  attempt  to  defraud  his  creditors,  does 
not  deprive  a  petitioner  of  the  benefit  of  the 
«* insolvent  debtors'  act"  of  South  Carolina. 
Mairs  v.  Smith,  Harper,  128. 

61.  In  New  Hampshire,  an  insolvent  debtor 
may  give  a  preference  to  one  creditor,  by  paying 
his  debt  in  full,  to  the  exclusion  of  all  the  rest 
of  the  creditors,  provided  it  be  done  in  good 
faith.     'Buffum  v.  Green,  5  N.  Hamp.  71. 

62.  A  man  in  failing  circumstances  who  makes 
a  conveyance  to  his  children,  to  the  prejudice  of 
creditors,  is  excluded  from  the  benefit  of  the  act 
of  4th  of  April,  1798.  £x  parte  M'Clenaehan,  2 
Teates,  502. 

63.  A  debtor  may  prefer  one  set  of  creditors 
to  another,  and  he  may  convey  his  property  in 
trust  for  the  benefit  of  one  set  in  exclusion  of 
the  rest.     Bell  v.  Thompson,  3  Mis.  84. 

64.  One  who  has  taken  the  benefit  of  the  in- 
solvent debtors'  act,  of  South  Carolina,  cannot 
be  again  held  to  bail  for  the  same  debt,  unless 
the  afiidavit  contains  a  specific  charge  of  fraud 
in  making  his  assignment.  Man  ▼.  Lowden,  4 
M'Cord,  485. 

65.  An  insolvent  debtor  who  has  been  re- 
manded to  prison,  upon  the  undertaking  of  a 
eieditor  to  prove  that  he  had  not  fairly  delivered 
iip  bis  property  to  the  099  of  his  creditors,  and 


who  had  joined  issue  with  his  creditor,  upon  the 
fairness  of  his  surrender,  according  to  the  form 
of  the  pleadings  prescribed  by  the  insolvent 
law  of  New  Jersey,  (R.  L.,  219,)  cannot  have  a 
judgment  entered  in  his  favor  by  default  of  the 
creditor  to  appear  against  him,  but  must  go  on 
and  prove  his  case  to  the  jury,  and  obtain  Uteir 
verdict.     Williamson  v.  Booram,  5  Halst.  35l. 

66.  The  magistrates,  to  whom  a  debtor  in  ex- 
ecution, in  Virginia,  applies  to  have  the  oath  of 
insolvency  administered  to  him,  have  no  discre- 
tion in  the  matter,  but  are  bound  to  administer 
it,  though  they  may  be  of  opinion  that  the 
debtor  is  about  to  commit  perjury.  Harrison  v. 
Emmerson,  2  Leigh.  764. 

67.  A  swearing  out  by  an  execution  debtor, 
must  be  pleaded  with  averments  showing  that 
the  commissioners  had  jurisdiction,  and  had  the 
parties  regularly  before  them.  And  if  it  appear 
that  a  judge  of  the  county  court  acted  as  a 
commissioner,  the  reason  should  also  appear. 
And  the  citation  must  be  served  on  the  execu- 
tion creditor  whether  he  be  the  party  in  interest 
or  not.     Lapham  v.  Barrett,  1  Verm.  253. 

68.  A  person  committed  for  the  non-payment  of 
a  fine,  imposed  for  an  offence  of  which  he  has  been 
convicted,  is  not  entitled  to  the  benefit  of  the 
insolvent  debtors'  act,  and  consequently  is  not 
entitled  to  the  privilege  of  the  prison  bounds. 
State  V.  Gee,  I  Bay,  163. 

69.  Under  the  insolvent  act  of  Pennsylvania, 
April  4,  1798,  the  inhabitants  of  other  states,  in 
confinement,  may  be  relieved.  Application  should 
be  made,  in  such  case,  to  the  court  that  committed 
the  debtor.     CroxaWs  case,  X  Binn.  589. 

70.  Under  the  act  to  abolish  imprisonment  for 
debt  in  certain  cases,  a  new  promise  to  pav, 
made  afler  the  discharge,  will  not  restore  the  right 
to  imprison  the  defendant.  Couch  v.  ^sh,  5  Cow. 
265.     Huber  v.  WUliams,  ib.  537. 

71.  Any  fraud  by  which  the  creditors  are  de- 
prived of  the  benefit  of  their  proceedings  will 
deprive  the  party  of  the  benefit  of  the  prison 
bounds  act  of  South  Carolina.  Thomson  v. 
Linam,  2  Bailey,  131. 

72.  In  South  Carolina,  commissioners  of  spe- 
cial bail,  have  power  to  admit  persons  to  the  ben- 
efit of  the  prison  bounds  act,  but  not  to  those 
of  the  insolvent  debtors'  act.  Spears  v.  Terry, 
Const.  Rep.  479. 

73.  Where  a  person,  seeking  the  benefit  of  the 
prison  bounds  act  of  South  Carolina,  has  prop- 
erty in  his  possession,  not  included  in  his 
schedule,  and  pays  taxes  for  it  as  his  own,  it  is 
incumbent  on  bim  to  show  that  the  property 
does  not  belong  to  him.  Walker  v.  Briggs,  1 
Hill,  S.  C,  118. 

74.  The  prison  bounds  act  of  South  Carolina, 
making  subsequently  acquired  property  of  the 
debtor  liable,  does  not  authorize  the  issuing  of  a 
ca.  sa.  afler  a  discharge  under  the  act.  Jikin  v. 
Moore,  1  Hill,  S.  C,  432. 

75.  Where  a  debtor  has  been  discharged  from 
an  arrest,  in  South  Carolina,  under  the  prison 
bounds  act,  he  is  not  liable  to  be  again  arrested 
on  the  same  case,  unless  for  the  causes  provided 
for  in  that  or  the  insolvent  debtors'  act.  ib. 

76.  The    perjury,   under  the   prison  bounds 
,act,  of  South   Carolina,  for  rendering  a  false 

schedule,  must  be  ascertained  in  some  judicial 
form,  before  the  prisoner  can  be  a  second  time 
arrested,  ib. 

77.  In  South  Carolina,  under  the  prison  bounds 
act,  if  a  serious  charge  of  fraud  is  made,  and 
sustained,  the  power  of  the  commissioner  of 
special  bail  ceases,  and  his  decision  afterwards 
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will  not  jiurtify  the  debtor  in  ^oing  beyond  the 
bounds.  WiUiams  r.  Jones,  2  HiU,  S.  C,  431. 
M'Lure  v.  Vernon^  ib.  433. 

78.  In  Sooth  Carolina,  in  an  action  on  a  prison 
bounds  bond,  alle^n^  as  a  breach  of  the  condi- 
tion that  the  debtor  had  gone  beyond  the  limits, 
R  discharge  by  the  commissioner  of  special  bail 
cannot  be  pleaded  in  bar  of  the  action  ;  and  if 
the  debtor  had  gone  without  the  limits  between 
the  time  of  his  arrest  and  discharge,  it  is  a  breach 
of  the  condition  which  cannot  be  cured  by  the 
discharge,  ib. 

79.  where  a  debtor,  having  ascertained  that 
his  means  are  insufficient  to  pay  all  his  debts, 
has  appropriated  the  proceeds  of  a  sale  of  his 
property  to  some  of  his  creditors,  to  the  exclu- 
sion of  others,  within  three  months  before  his 
arrest,  it  is  such  an  undue  preference  as  will 
deprive  him  of  the  benefit  of  the  prison  bounds 
act  in  South  Carolina.  Crtnshato  y.  WeUel.  2 
Hill,  S.  C.  418. 

80.  Under  the  Pennsylrania  act  of  insolvency, 
of  26th  March,  1814,  the  discharge  of  a  defendant 
in  prison,  under  a  capias  ad  satisfaciendum,  does 
not  discharge  his  surety  for  a  stay  of  execution. 
Sharpe  v.  Speekenagle,  3  S.  &  R.  463. 

81.  A  judgment  was  obtained  against  bail,  be- 
fore the  discnarge  of  their  principal,  under  the 
insolvent  act  of  New  York,  and  after  his  dis- 
charge, a  ca.  sa.  was  issued  against  them,  and 
they  paid  the  debt,  and  afterwards  brought  an 
action  against  the  principal ;  held,  that  the  debt 
not  being  certain  until  after  the  discharge,  it  is 
not  a  bar.     Buel  v.  Gordon,  6  Johns.  126. 

82.  Where  the  defendant  is  discharged  under 
the  insolvent  law  of  the  state  where  the  debt 
was  contracted,  and  has  given  special  bail,  the 
court  will  order  an  exoneretur  to  be  entered  on 
the  bail-piece.  Ric/iardsonv.Jflntttre.i  Wash. 
C.  C.4I2.  ^ 

83.  Where  an  insolvent  debtor,  in  Ohio,  is  re- 
leased from  custody  by  his  giving  a  bond  with 
surety,  conditioned  that  he  snail  deliver  up  and 
^ssign  all  his  property  for  the  benefit  of  his  cred- 
itors, and  a  breach  of  the  bond  occurs,  the  surety 
is  liable  for  the  creditor's  whole  debt,  even 
though  the  debtor  had  no  property  to  assign. 
And  neither  that  fact,  nor  the  insolvency  of  the 
debtor,  can  be  given  in  mitigation  of  damages. 
Laines  v.  Phillips,  A  Ham.  172. 

84.  Where  a  judgment  is  entered  against  a 
principal  and  sureties  on  an  insolvent's  bond,  and 
a  sci.  fa.  is  sued  out  by  a  creditor,  to  be  made 
a  party,  it  is  error  to  award  execution,  if  in  the 
sci.fa.ihe  plaintiff  does  not  set  forth  his  debt  and 
how  it  arose.     Wolf  v.  Pennsford,  4  Ham.  397. 

85.  An  insolvent  debtor's  bond  is  valid,  in 
Ohio,  if  it  substantially,  though  not  in  terms, 
follow  the  statute.  Commissioners  v.  Way,  3 
Ham.  103. 

86.  Where  an  insolvent  debtor,  on  his  origi- 
nal application  under  the  insolvent  law  of  Ohio, 
is  discharged  from  custody  by  the  court,  on  cer- 
tain conditions,  for  the  performance  of  which  he 
gave  a  bond  with  sureties,  which  conditions  the 
court  prevented  from  being  performed  on  its 
appearing  that  the  insolvent  was  not  entitled  to 
the  benefit  of  the  law,  for  the  want  of  sufficient 
residence,  yet  the  condition  of  the  bond  is  for- 
feited and  the  sureties  are  liable.  Loines  v. 
i'hillips,  2  Ham.  313. 

87.  The  original  application  of  an  insolvent 
debtor,  under  the  statute  of  Ohio,  is  ex  parte,  ib. 

88.  The  costs  a^sing  on  a  judgment,  obtained 
against  an  insolvent  before  his  discharge,  is  a 
debt  capable  o^  liquidation,  and  barred  by  the 


discharge.  T%omas  v.  Striker,  5  Johns.  136, 
note.  Although  the  costs  were  not  taxed,  nor  the 
roll  signed.     Wame  v.  Constant,  5  Johns.  135. 

89.  The  district  court  of  Philadelphia  has  no 
jurisdiction  in  insolvent  cases.  Larmieikto*s  case, 
2  Browne,  Appendix,  61. 

90.  One  bound  to  servitude  to  pay  his  passage 
to  Pennsylvania  under  a  parol  agreement  on 
which  judgment  has  been  obtained,  may  take 
the  benefit  of  the  insolvent  laws.  HarVs  ease,  1 
Browne,  298. 

91.  Persons  confined  in  jail  for  torts  and  tres- 
passes do  not  come  within  the  provisions  of  the 
act  of  congress,  or  that  of  South  Carolina,  for 
relief  of  insolvent  debtors.  Martins  v.  Ballard, 
Bee,  258. 

92.  An  absolute  and  unconditional  promise  to 
pay  a  debt  discharged  by  the  insolvent  laws 
creates  a  new  contract  on  which  a  suit  may  be 
brought.     Earnest  v.  Parke,  4  Rawle,  452. 

93.  After  an  insolvent  has  made  an  assign- 
ment, there  is  in  him  a  resulting  trust  by  Jaw  for 
the  balance,  after  paying  his  debts.  Ross  v. 
JIfJunkin,  14  S.  &  R.  364. 

94.  A  defendant  who  had  taken  the  benefit  of 
the  insolvent  debtors'  act  of  South  Carolina  may 
plead  the  statute  of  limitations  to  a  claim  on 
which  the  statute  had  run  before  he  brought  his 
petition.     Paul  v.  Ramsay,  1  N.  &  M.  109. 

95.  Where  ttfeme  sole,  having  taken  the  bene- 
fit of  the  insolvent  act  of  Rhode  Island,  married 
in  the  same  state,  having  no  property,  and  re> 
moved  with  her  husband  to  Massachusetts,  of 
which  state  he  was  a  citizen,  and  an  action  hav- 
ing  been  brought  against  them  for  a  previous 
debt  of  hers,  he  was  held  not  to  be  liable,  inas- 
much as  the  act  provides  that  the  husband  shall 
not  be  liable  for  debts  from  which  she  is  dis 
charged  beyond  the  value  of  the  property  he 
acquires  by  the  marriage.  Pitkin  v.  Thompson, 
13  Pick.  64. 

96.  Where  the  counsel  for  the  opposing  cred- 
itors, while  going  to  the  office  of  the  recorder  of 
New  York,  to  oppose  the  insolvent's  discharge, 
was  met  by  one  of  the  attorneys  for  the  petition- 
ing creditor  and  the  insolvent,  and  detained  by 
him  in  conversation,  and  in  the  perusal  of  papers 
relating  to  the  opposition,  and  in  the  mean  time 
the  other  attorney  had  appeared  with  the  peti- 
tioning creditors  before  the  recorder,  and  ob- 
tained an  order  for  the  assignment  of  the  insol- 
vent's estate,  it  was  held,  that,  under  these  cir- 
cumstances, the  recorder  ought  to  vacate  the 
order.     Matter  of  Bradstreet,  13  Johns.  385. 

97.  The  examination  of  a  debtor,  proceeded 
against  by  warrant,  under  the  New  York  act  ^  to 
abolish  imprisonment,  and  to  punish  fraudulent 
debtors,"  cannot  be  used  in  evidence  against  the 
debtor  in  a  prosecution  against  him  for  a  misde- 
meanor, in  disposing  of  his  property  with  intent 
to  deiVaud  his  creditors.  People  v.  Underwdod^ 
16  Wend.  546.  The  oflTence  of  thus  disposing 
of  property  is  complete,  although  the  creditors 
intended  to  be  defraaded  are  not  judgment  cred- 
itors. t6. 

98.  An  insolvent  who  returns  real  estate  must 
produce  the  deeds.  Brotim's  ease,  1  Browne,  375. 

99.  A  variance  between  the  bill  of  particulars 
of  an  insolvent  creditor,  and  the  evidence  pro- 
duced, will  not  be  regarded,  unless  the  bill  w»s 
calculated  to  mislead.  MJ^air  v.  GUbart,  3 
Wend.  344. 

(  b.)    ConstrueHon  of  Insolvent  Acts. 

100.  Insolvency,  as  used  in  the  act  of  Coagicas 
of  1799,  e.  128,  §  65,  supposes  that  all  the  htU- 
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or  •  propcrij  has  pawed  from  him,  not  merely 
that  he  is  unable  to  pay  all  his  debts.  Canard  ▼. 
AtlatUic  Insurance  Co.  1  Pet.  386. 

101.  The  5th  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors  apfdies  only  to 
cases  where  one  creditor  seeks  to  obtain  a  pref- 
erence by  process  against  the  debtor's  property, 
afVer  his  application.  Taylot  v.  Thampsany  5  Pet. 
358. 

102.  The  sUtate  of  1797,  c.  74,  giving  a  pri- 
ority to  debts  of  the  United  States',  in  cases  of 
insolvency,  applies  to  equitable  as  well  as  legal 
debts.     liou>6  V.  Sk^pardy  2  Sumner,  133. 

103.  The  insolvent  act  of  Rhode  Island  ex- 
tends to  discharge  the  party  from  debts  and  con- 
tracts not  yet  due,  and  the  bar  created  thereby 
applies  to  the  debt  or  contract,  in  whatever  court 
it  is  sued.     Skieffelin  v.  Wkeatouj  1  Gallis.  441. 

104.  The  ^'  fair  character  *'  which  a  petitioner 
must  sustain,  under  the  Connecticut  insolvent 
act,  statutes  282  -  3,  tit.  52,  §  1,  in  order  to  entitle 
him  to  a  discharge,  is  his  general  character, 
depending  upon  his  habits  of  life,  or  a  course  of 
conduct;  and  <* his  not  being  justly  chargeable 
with  mismanagement  in  his  business,*  refers  to 
his  habits,  or  a  course  of  conduct,  in  his  business, 
and  imports  something  more  than  a  single  in- 
stance of  immoral  conduct,  though  it  may  lead 
to  a  pecuniary  loss.  BoUs  v.  Lockwood,  8  Conn. 
487.  Therefore,  a  judgment  against  the  peti- 
tioner, in  an  action  for  seduction,  is  not  sufficient 
to  preclude  him  from  the  benefit  of  the  act.  ib. 

"  105.  The  New  York  act  of  April  3d,  1811, 
entitled  **an  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors,'*  is  an  insolvent,  and 
not  a  bankrupt  act.     Adams  v.  Storey^  Paine,  79. 

106.  The  costs  of  suit  mentioned  in  the  21st 
section  of  the  New  York  act,  of  session  24,  c.  131, 
giving  relief  in  cases  of  insolvency,  do  not  mean 
costs  arising  on  suits  before  instituted  by  the 
insolvent ;  such  costs  are  not  entitled  to  a  prefer- 
ence over  other  debts.  Dey  v.  Lovtttf  7  Johns. 
374. 

107.  The  New  York  insolvent  act  of  1811 
rsession  34,  c.  132,)  did  not  extend  to  actions 
for  libels  or  torts.  Strang  ▼•  White^  9  Johns.  16J. 

108.  The  act  of  1803,  for  the  relief  of  insolvent 
debtors  in  the  District  of  Columbia,  is  a  private 
act,  of  which  the  courts  of  .the  several  states  are 
not  bound  to  take  notice,  unless  set  forth  in  the 
pleading,  or  so  much  of  it  at  least  as  to  enable 
the  court  to  decide  whether  the  discharge  is 
warranted  by  the  provisions  of  the  act.  Height 
V.  Paton,  10  Johns.  300. 

109.  The  provision  in  the  New  York  insolvent 
act  of  1811,  that  the  charges  of  proceedings 
under  the  act  are  first  to  oe  paid  by  the  as- 
signees, extends  only  to  those  services  made 
ne.^Bsary  by  the  act,  and  which  accrue  to  third 
persons  who  are  bound  to  perform  the  services, 
as  the  state  printer  and  commissioner.  Dayton 
V.  Jficholsy  10  Johns.  469.  A  person  who  ad- 
vances money  for  the  insolvent  at  his  request,  to 
pay  the  fees  of  the  printer  and  commissioner,  is 
not  entitled  to  this  peculiar  preference ;  but  must 
come  in  as  a  general  creditor,  ib. 

110.  A  preferential  assignment  to  a  bona  fide 
creditor,  by  a  debtor  who  has  been  ^'  imprisoned, 
impleaded,  or  prosecuted,"  before  the  New  York 
msolvent  act  of  April,  1811,  was  passed,  is  valid, 
under  that  act.  Cainss  v.  Brisban,  13  Johns.  9. 
A  plea,  therefore,  stating  such  assignment,  with- 
out any  averment  that  the  insolvent  has  not 
been  **  imprisoned,  impleaded,  or  prosecuted  " 
before  the  passing  of  such  act,  is  bad.   t^. 

111.  An  insolvent  debtor,  against  -whom  a 


judgment  was  rendered  in  December,  1816,  on  a 
note  given  in  October,  1812,  was  discharged  in 
June,  1817,  under  the  New  York  insolvent  act 
of  April,  1813,  which  required  two  thirds  of  the 
creditors  to  petition  for  the  discharge  of  the 
debtor.  The  act  of  April,  1801,  which  required 
three  fourths  of  the  creditors  to  petition,  was,  by 
the  repeal  of  the  act  of  April  3d,  1811,  revived 
and  in  force,  in  October,  1812,  when  the  original 
contract  was  made.  Held,  that  the  difference 
between  the  two  acts  was  so  material,  that  the 
insolvent  could  not  be  considered  as  discharged 
under  the  act  of  1810,  but  under  that  of  1813, 
passed  subsequent  to  the  time  of  making  the 
contract ;  and  being  therefore  in  this  respect  un- 
constitutional, the  discharge  was  void.  Maiter 
of  tVendellj  19  Johns,  153. 

1 12.  A  discharge  under  the  act  of  1813  is  con- 
stitutional and  vidid,  as  to  debts  contracted  afler 
the  act.    Jacques  v.  Marquandj  6  Cow.  497. 

113.  A  person  who  has  been  arrested  on  a 
capias  ad  respondendum^  and  permitted  by  the 
sheriff  to  go  at  large,  is  not  *'  in  confinement  fof 
debt "  wiUiin  the  meaning  of  the  New  Jersey 
insolvent  law  of  March  17th,  1796.  Brush  s 
casCy  1  Halst.  404. 

114.  The  provisions  of  the  insolvent  law  oi 
Pennsylvania,  passed  in  1799,  do  not  extend  to 
estates  tail,  so  as  to  make  a  conveyance  executed 
according  to  that  law  operate  as  a  bar  to  an 
esUte  tail.     WillU  v.  Bucher^  3  Wash.  C.  C.  369. 

115.  A  law  which  authorises  the  discharge  of 
a  contract,  by  the  payment  of  a  smaller  sum,  or 
at  a  different  time,  or  in  a  different  manner,  than 
the  parties  have  agreed,  impairs  its  obligations, 
by  substituting  for  the  contract  of  the  parties  a 
legislative  contract  to  which  they  never  as- 
sented. Such  is  the  law  of  Pennsylvania  of  13th 
March,  1812,  for  the  relief  of  insolvent  debtors, 
and  as  such  it  is  unconstitutional  and  void. 
Golden  v.  Prince^  3  Wash.  C.  C.  313. 

116.  Under  the  4th  section  of  the  Pennsyl- 
vania insolvent  laws  of  1731,  the  debtor  in  cus- 
tody need  not  have  resided  within  the  state  two 
years  next  before  his  imprisonment.  Exports 
ATDonald^  Addis.  268. 

117.  The  North  Carolina  insolvent  act  of  1622, 
§7,  refers  to  debts  ex  contractu,  not  ex  delicla, 
WooUand  v.  Dean,  2  Dev.  &  Bat.  490. 

318.  Under  the  Ohio  law  for  the  relief  of  in- 
solvent debtors,  applicants  having  property  to 
surrender  are  required  to  give  bond  to  the  com- 
missioner. If  the  applicant  has  no  property,  it 
is  discretionary  with  the  commissioner  to  take 
bonds  or  not ;  but  in  such  case  the  penalty  can- 
not exceed  $200.  Collier  v.  Johnson,  7  Ham. 
(Part  Ist,)  235. 

(  c .)    Commissioners. 

119.  It  is  an  indispensable  requisite  to  the 
jurisdiction  of  the  commissioners  on  an  insolvent 
estate,  under  the  Connecticut  act  of  1828,  that 
they  should  give  the  notice  prescribed  by  the 
act ;  and  the  certificate  of  the  debtor  must  con- 
tain an  averment  of  such  notice,  in  order  to  pro- 
.tect  either  the  party  or  the  sheriff.  Starr  v.  Scott, 
8  Conn.  480. 

120.  A  suit  may  be  maintained  against  a  com- 
missioner of  insolvents  and  his  sureties,  on  theii 
official  bond,  without  the  creditor  establishing 
his  debt  by  a  judgment.  State  v.  Sherman^  3 
Ham.  507. 

121 .  The  commissioner  of  insolvents,  in  Ohio, 
does  not  stand  in  relation  to  the  parties  interested 
in  the  same  condition  as  an  executor  or  adminis- 
trator, nor  can  he,  in  relation  to  the  effi»ots  of  an 
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insolvent,  sue  or  be  sued  in  the  same  manner  as 
the  personal  representatives  of  a  deceased  per- 
son, ib. 

122.  In  Ohio,  it  is  the  duty  of  the  commis- 
sioner of  insolvents,  and  not  that  of  the  debtor, 
to  cause  the  publication  of  notice  of  the  inten- 
tion of  the  insolvent  to  apply  for  the  benefit  of 
the  insolvent  laws.  Commissioners  v.  Way,  3 
Ham.  103. 

123.  Under  the  insolvent  law  of  Maryland, 
the  commissioners,  after  having  appointed  a  per- 
manent trustee,  and  certified  to  the  court  of  the 
county  that  the  debtor  hath  not  complied  with 
the  terms  and  conditions  of  the  law,  may,  upon 
the  neglect  of  such  trustee  to  give  bonds  within 
a  reasonable  time,  appoint  a  new  permanent  trus- 
tee.    Glasgow  V.  Sands,  3  Gill  &•  Johns.  96. 

124.  A  claim  against  the  insolvent  estate  of 
a  deceased  person,  secured  by  mortgage,  may  be 
allowed  in  full  by  the  commissioners,  and  the 
creditor  will  be  entitled  to  his  dividend  on  the 
whole,  and  this  amount  will  be  deducted  from  the 
amount  due  on  the  mortgage,  when  the  equity 
of  redemption  is  sold.  Findlay  v.  Hosmer,  2 
Conn.  350.  And  the  purchase  of  the  equity  of 
redemption,  in  such  case,  by  the  mortgagee, 
will  not  extinguish  his  debt  against  the  insolvent 
estate,  so  as  to  preclude  him  from  a  dividend,  ib. 

125.  Where  a  claim  against  an  insolvent  estate 
is  secured  by  a  mortgage  of  land,  the  commis- 
sioners should  allow  the  whole  claim,  and  not 
deduct  first  the  value  of  the  land,  and  allow 
only  the  residue  of  the  claim.  Moses  v.  Ranlet, 
2  N.  Hamp.  488. 

126.  A  note  payable  at  an  uncertain  future 
day  was  laid  before  a  commissioner  upon  an  in- 
solvent estate,  and  rejected,  because  it  was  not 
yet  due  and  payable.  An  appeal  was  claimed,  and 
the  declaration,  filed  under  the  New  Hampshire 
statute,  stated  in  the  making  of  the  note  that  it 
was  laid  before  the  commissioner,  and  ought  to 
have  been  allowed,  yet  the   commissioner  re- 

i'ected  the  same,  by  reason  of  which  an  action 
lad  accrued,  &c.  It  was  held,  that  the  declara- 
tion was  sufficient.  Alexander  v.  Follet,  5  N. 
Hamp.  499. 

127.  Where  an  insolvent,  under  the  New  York 
act  of  1811,  presented  his  petition  to  the  first 
judge  of  the  county,  who  appointed  a  day  for  the 
creditors  to  appear  and  show  cause,  &c.,  and 
before  the  day  a  commissioner  was  appointed 
for  the  county,  and  the  insolvent  on  the  day  pre- 
sented his  petition,  &c.,  to  the  commissioner, 
who  completed  the  proceedings  so  begun  by  the 
first  judge,  and  granted  a  discharge  to  the  in- 
solvent ;  held,  that  the  discharge  was  void  for 
want  of  jurisdiction  in  the  commissioner,  the 
act  having  made  no  provision  in  such  case,  and 
he  had  no  authority  unless  the  proceedings  were 
commenced  de  novo.  Muzzy  v.  Whitney,  10 
Johns.  226. 

128.  The  officer,  before  whom  the  proceed- 
ings under  the  9th  section  of  the  New  York  in- 
solvent act  are  had,  should  be  satisfied  that  two 
thirds  of  the  creditors  had  requested  that  an 
assignment  of  the  insolvent's  estate  should  be 
made.  Matter  of  Bradstreet,  13  Johns.  385.  If, 
however,  the  creditors  do  not  attend  in  time 
to  oppose  the  assignment,  their  assent  is  pre- 
sumed ;  and  the  assignment  will  be  valid, 
though  it  appear,  af\cr  it  has  been  made,  that 
two  thirds  of  the  creditors  had  not  assented. 
ih.  If  the  assignment  is  made  by  the  insolvent 
himself,  under  this  section,  and  he  has  con- 
formed to  the  directions  of  the  act,  by  making 
out,  under  oath,  an  account  of  his  creditors,  ana 


a  just  and  true  inventory  of  his  estate,  and  de- 
livering over  his  estate  to  his  assignee,  he  is  to 
be  discharged,  ib. 

129.  On  a  petition  for  a  discharge  under  the 
"  act  to  abolisn  imprisonment  for  debt  in  certain 
cases,"  the  judge  ordered  ten  weeks'  advertise- 
ment to  creditors.  The  publication  was  made 
six  weeks  only,  but  before  this  was  ascertained, 
an  order  for  the  assignment  was  made,  and  the 
assignment  executed.  Held,  that  the  second 
order  was  a  nullity,  being  made  without  jurisdic- 
tion, and  the  judge  may  refuse  to  sign  the  dis- 
charge.    Undernoood  v.  Jrmng,  3  Cow.  59. 

130.  A  magistrate,  who  has  received  a  deed  of 
trust  from  an  insolvent  debtor,  which  is  fraudu- 
lent in  law  as  to  creditors,  is  incompetent  to  act 
as  a  magistrate  in  the  discharge  of  the  debtor, 
under  the  insolvent  law  of  Virginia.  &acum  v 
Simfns,  5  Cranch,  363. 

131.  A  brotlier  of  a  creditor  of  an  insolvent 
estate  cannot  act  as  commissioner  on  such  es- 
tate, in  Connecticut,  and  the  report  of  such  a 
commissioner  is  illegal,  and  void  in  toto.  Sturges 
V.  Peck,  12  Conn.  139. 

(d.)    Assignees  and  Trustees. 

132.  The  assignees  of  one  taking  the  benefit  of 
the  insolvent  debtors'  act  of  Soum  Carolina  are 
answerable  to  the  court  of  common  pleas,  and 
subject  to  be  called  before  that  court  by  rule,  to 
show  in  what  manner  they  are  proceeding.  Hartk 
V.  Gibbes,  4  M'Cord,  8. 

133.  Where  one  of  the  assignees  of  an  insol- 
vent, without  any  express  authority,  received  the 
dividend  declared  in  favor  of  a  particular  credi- 
tor, and  passed  it  to  his  credit  in  account ;  it  was 
held,  that  this  was  no  payment  by  the  aasigneea 
to  the  creditor.  Boardmanv.  Deforest,  5  Conn.  1. 

134.  Undertheactof  the  24th  February,  1729, 
the  court  of  common  pleas,  by  appointing  new 
assignees  in  case  the  first  refuse  to  act,  do  not 
vest  the  lands  of  the  insolvent  in  such  new 
assignees,  so  that  they  may  bring  ejectment. 
Cooper  V.  Henderson,  6  Binn.  189.  The  trustees 
of  an  insolvent  debtor  may  bring  ejectment 
without  stating  their  characters  in  the  record. 
ib.  The  assignment  of  an  insolvent  debtor 
passes  all  his  property,  whether  mentioned  on 
the  schedule  or  not.  .t6. 

135.  Under  the  insolvent  laws  of  Pennsylva- 
nia of  1814,  the  insolvent's  estate  vests  in  the 
trustees  immediately  op  his  discharge.  Ruky  r. 
Glenn,  5  Watts,  77.  In  case  of  a  change  of  trus- 
tees, they  take  by  substitution,  not  by  transfer,  ib. 

136.  The  trustees  of  an  insolvent  have  all  the 
rights  of  his  creditors  to  set  aside  a  fraudulent 
assignment  made  by  the  insolvent.  Englebert  ▼. 
Blanjot,  2  Whart.  240. 

137.  The  trustee  of  an  insolvent  must,  under 
the  Pennsylvania  act  of  4th  April,  179i8,  give 
bonds  before  he  can  bring  an  action.  Imwul  ▼. 
Stoever,  1  Pennsyl.  262.  The  trustees  of  an  in- 
solvent cannot  bring  an  action  before  they  have 
given  bonds.    Power  v.  HoUman,  2  Watts,  218. 

138.  The  trustee  under  the  insolvent  debtors* 
,  act  may  sue  for  property  fraudulently  pold  by 

the  insolvent  to  postpone  his  creditors,  or  may 
affirm  the  sale,  and  bring  assumpsit  on  the  special 
contract.     Huntseeker  v.  Heiny,  11  S.  Sl  R.  250. 

139.  In  an  action  by  a  trustee  of  an  insolvent 
debtor,  in  New  Jersey,  the  plaintiflT,  under  the 

feneraJ  issue,  must  prove  his  authority,  by  pro- 
ttcing  all  the  proceedings ;  the  production  of  the 
commissioner's  certificate,  and  the  final  dis- 
charge of  the  insolvent,  not  being  of  themselvea 
sufficient.     Winchester  ▼.  Union  Bwdtj  2  Gill  & 
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lobns.  73.  Under  such  laws,  a  bond  with  seca- 
nty  niaat  be  ^iven  by  the  trustee,  before  he  can 
act  as  such,  and  the  plaintiff  must*  establish  his 
right  to  sue  in  such  capacity,  by  the  production 
of  the  bond  itself,  ib.  Such  bond  must  be  given 
before  the  trustee  acta  as  such ;  and  if  it  is  not 
given  until  after  an  action  commenced  by  him, 
though  before  trial,  the  suit  cannot  be  maintained. 
ib. 

140.  A  provisional  trustee  of  an  insolvent 
debtor,  in  Maryland,  appointed  under  the  act 
of  1816,  c.  221,  §  2,  cannot  maintain  an  action 
of  trover  for  promissory  notes,  which  were  de- 
livered by  the  insolvent  himself  to  the  defend- 
ant,  to  discharge  a  debt  due  htm.  Kennedy  v. 
Boggs,  5  Har.  &  J.  403. 

141.  Where  three  assignees  have  been  ap. 
pointed  under  the  New  York  insolvent  act  of 
April  3d,  1811,  one  of  whom  refuses  to  act,  and 
no  other  is  appointed  in  his  stead,  the  two  who 
undertake  the  trust,  may  sue  in  their  own  names 
for  debts  due  the  insolvent,  without  joining  the 
third.  Van  Valkenburgk  v.  Elmendorf,  13  Johns. 
314. 

142.  Tiie  provisional  trustee  of  an  insolvent 
debtor,  under  the  Maryland  act  of  1816,  c.  221, 
is  the  mere  recipient  of  the  property  of  the  in- 
solvent, which  the  law  contemplates  his  receiv- 
ing immediate  possession  of  from  the  insolvent 
himself,  and  not  by  suit  against  third  persons. 
Brown  v.  Briee,  2  Har.  d^  Gill,  24.  He  cannot 
assign  a  judgment  of  the  insolvent's,  and  if  the 
assignee  of  such  judgment  collects  the  same,  he 
is  answerable  for  the  amount  to  the  permanent 
trustee,  ib. 

(e.)    Schedule. 

143.  An  insolvent  cannot  falsify  his  own 
schedule.     Barker's  case^  1  Browne,  298. 

144.  Where  an  applicant  for  the  benefit  of  the 
insolvent  law,  in  Greorgia,  delivered  to  the  court 
a  schedule  of  his  propertv,  but  no  books  of  ac- 
count, and  there  was  evidence  that  he  had  acted 
as  a  merchant,  and  purchased  large  quantities  of 
merchandise,  not  accounted  for  in  his  schedule  ; 
it  was  held,  that  he  must  show  by  his  books,  or 
by  satisfactory  evidence,  that  the  property  had 
been  taken  from  him  in  a  course  of  fair  dealing, 
or  that  he  never  did  assume  the  character  of  a 
merchant.     Ex  parte  M" Mister^  Charlt.  222. 

145.  An  insolvent  debtor  claiming  in  his 
schedule  a  debt  due  to  himself,  the.  summons 
against  the  debtor  should  not  be  to  answer  any 
particular  creditor  of  the  insolvent.  AfCaun  v. 
Sheriff  of  FayeUe,  1  A.  K.  Marsh.  362.  The 
summons  is  rigbtfyilly  directed  to  and  served  by 
the  sheriff,  and  the  judgment,  if  any,  should  be 
in  the  name  of  the  sheriff,  ib. 

146.  In  Ohio,  between  the  filing  and  final  hear- 
ing of  the  petition  of  an  insolvent  debtor,  his 
inventory  may  be  enlarged  or  diminished  at  his 
pleasure.     Loines  v.  Phillips,  4  Ham.  172. 

147.  If  the  specification  of  the  cause  and  con- 
sideration of  the  debts  due  and  owing  by  an  in- 
solvent debtor,  set  forth  in  his  inventory,  pur- 
suant to  the  New  York  act  of  28th  February, 
1817,  is  such  as  to  fairly  apprise  the  creditors  of 
the  general  ground  of  indebtedness,  so  as  to  give 
them  a  clew  to  inquiry,  it  is  sufficient.  Taylor  v. 
Williams,  20  Johns.  21. 

148.  A  schedule  of  an  insolvent  debtor,  in 
these  words,  ^*  I  have  neither  real  nor  personal 
property,  but  what  has  been  conveyed  by  a  deed 
->f  trust  to  J.  W.  and  P.  W.,  for  the  use  of  my 
creditors,  as  will  appear,  reference  being  had  to 
wd  deed,"  is  not  regular  under  the  Virginia  in- 
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solvent  law,  as  it  does  not  directlv  affirm  whether 
it  is  or  is  not  his  property.  SCaeum  v.  SimmSf 
5  Cranch,  363. 

149.  The  schedule  of  property  surrendered 
by  an  insolvent  debtor,  under  the  laws  of  Ken- 
tucky, need  not  state  on  what  execution  it  was 
surrendered.  Sheriff  v.  Buckner,  1  Litt.  126. 
The  clerk's  office,  from  which  the  execution  is- 
sued, is  the  office  to  which  such  schedule  ought 
to  be  returned,  ib. 

150.  Where  the  land  of  an  insolvent  debtor, 
who  was  discharged  under  the  Maryland  insol- 
vent law  of  1774,  was  sold  and  conveyed  by  the 
sheriff,  the  sale  was  held  ffood  although  the 
schedule  transmitted  by  the  justices  to  the  clerk 
of  the  county  was  not  signed  by  the  insolvent 
or  the  justices.  Chaplin  v.  JMtoot,  3  Har.  & 
M'Hen.  350. 

( f.)    What  Property  passes. 

151.  Land  passes  by  a  general  assignment 
under  the  insolvent  act ;  and  a  creditor,  whose 
judgment  is  perfected  after  the  assignment,  has 
no  lien,  and  therefore  cannot  redeem.  Gibbons 
V.  Wendover,  3  Cow.  69. 

152.  An  assignment  under  the  insolvent  act 
will  not  pass  any  interest  in  a  chose  in  action 
which  was  before  voluntarily  assigned  by  the 
insolvent.     Hopkins  v.  Banks,  7  Cow.  650. 

153.  In  Virginia,  the  aheriff  has  the  right  to 
sell,  and  to  pass  by  deed,  a  slave,  or  other  chat- 
tel, of  which  the  insolvent  debtor  has  made  a 
fraudulent  ffifl  to  his  child,  but  of  which  the 
debtor  retams  possession,  and  the  purchaser 
under  such  sale  may  recover  the  slave,  or 
other  chattel,  although  the  sheriff  had  not  the 
possession  of  it  at  anv  time.  Shirley  v.  Long,  6 
Rand.  735.  But  if  the  property  so  given  is  not 
in  the  possession  of  the  insolvent  debtor,  but  of 
some  other  person,  although  the  title  vests  in  the 
sheriff,  it  seems  that  he  cannot  sell  the  property, 
but  must  proceed  by  summons  against  the  per- 
sons holding  it.  ib.  The  sheriff,  in  such  case, 
is  a  trustee  for  the  creditors,  and  if  he  violates 
his  trust,  or  the  spirit  of  the  act,  by  selling  the 
chattels  improperly,  he  is  responsible  like  other 
trustees ;  but  the  sale  is  not  void,  and  the  pur- 
chaser may  recover,  t^. 

154.  In  Virginia,  where  the  debtor  takes  the 
insolvent  oath,  and  delivers  in  a  schedule,  the 
sheriff  is  vested  by  the  act  of  assembly,  with 
all  the  insolvent's  estate,  interest,  and  rights, 
whether  they  are  named  in  the  schedule  oi 
not,  and  whether  the  property  be  in  the  pos- 
session of  the  debtor,  or  in  that  of  any  other  per- 
son, ib. 

155.  If  an  insolvent  debtor,  in  Virginia,  having 
made  a  fraudulent  gift  of  a  slave  to  a  child,  dis- 
claims in  his  schedule  all  title  to  the  said  slave, 
the  law  vests  in  the  sheriff  the  legal  title  to  the 
slave,  the  gift  being  void,  and  he  may  recover 
it,  in  a  court  of  law,  ftom  the  debtor,  who  still 
retains  possession  of  it.  ib. 

156.  Money  due  from  the  testator  to  one  who 
had  obtained  a  discharge  under  the  insolvent 
laws  of  Pennsylvania,  on  account  of  extra  ser- 
vices rendered  the  United  States  in  the  state 
department  before  his  discharge ;  it  was  held, 
that  such  sum  was  rightly  paid  to  the  assignee 
of  the  bankrupt.     Milnor  v.  Metz,  16  Pet.  V&i. 

157.  A,  who  was  B's  guardian  until  1817,  re- 
ceived, in  1828,  a  sum  or  money  as  compensation 
for  certain  slaves,  formerly  the  property  of  B, 
captured  by  the  British  in  1814.  B  had  peti- 
tioned for  the  benefit  of  the  insolvent  laws  in 
1822,  and  was  discharged  finally  in  1823.    C 
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was  bis  permanent  trastee,  and  to  him  A  paid 
tlie  money.  In  an  action  by  B  againat  C  for  the 
money,  it  was  held,  that  the  permanent  trustee 
was  entitled  to  the  f\inds.  Plater  t.  Seott<,  6 
CKIl  A  Johns.  116. 

158.  Property  held  in  trust  does  not  pass  by 
the  assijrnment.  Kip  t.  Bank  ofJ^ew  York^  10 
Johns.  63,  And  if  the  property  held  in  trust 
remains  in  speeie,  or  in  goods,  or  notes,  or  choses 
in  action,  the  cestui  que  trust  is  entitled  to  the 
property,  and  not  the  general  creditors  of  the 
msolTcnt.  ib.  Kennedy  r.  Stron^^  10  Johns.  289. 
And  though  the  trust  property  is  converted  into 
money,  yet  if  it  is  kept  separate  and  distinct,  so 
that  it  can  be  traced  and  distinguished  from  the 
general  mass  of  the  insolrent's  estate,  it  will  go 
to  the  cestui  que  trust,  ib.  As  where  money 
arising  from  the  sale  of  trust  property,  was  de- 
posited in  a  bank  by  one  of  two  joint  trustees, 
who  afterwards  became  insolvent,  and  assigned 
his  estate,  such  trust  money  does  not  pass  to  the 
assignees,  ib, 

159.  Under  the  assignment,  no  other  estate 
Tests  in  the  assignee  tlun  that  of  which  the  in- 
solvent had  the  legal  and  equitable  title,  ftp  v. 
Bank  ofjfew  York,  10  Johns.  63. 

160.  An  assignment  under  the  insolvent  debt- 
ors' act  of  South  Carolina  vests  all  the  interest 
and  estate  of  the  debtor  which  is  capable  of  being 
conveyed,  whether  the  assignee  accepts  the  trust 
or  not.     Coksn  v.  Oibbes,  1  Hill,  8.  C.  906. 

(g.)  Discharge  generally. 

161.  A  discharge  of  an  insolvent  debtor,  void 
a«  to  its  effect  in  relieving  the  defendant  from 
the  payment  of  his  debts,  is  equally  inoperative 
to  protect  him  from  imprisonment.  Witt  v.  Fol" 
litt,  4  Wend.  501. 

162.  An  insolvent  discharge,  after  a  verdict, 
and  before  judgment,  in  an  action  of  trespass, 
does  not  protect  a  defendant  from  imprisonment. 
Hodges  V.  Ckacef2  Wend.  248. 

1&.  A  defendant,  who  was  discharged  from 
arrest  on  a  ca.  sa.,  under  the  insolvent  laws  of 
Kentucky,  which  exempted  his  person  from  fu- 
ture arrest,  may  afterwards  be  arrested,  and  held 
to  bail,  in  South  Carolina,  in  an  action  of  debt 
on  the  judgment  obtained  in  Kentucky.  Ayres 
V.  Aud:ub<m,  2  Hill,  8.  C.  601. 

164.  A  discharge  under  the  act  of  1803,  for 
the  relief  of  insolvent  debtors,  in  the  District  of 
Columbia,  being  only  a  bar  to  any  friture  remedy 
against  the  person  of  the  debtor,  a  creditor  may 
prosecute  his  demand  to  judgment,  in  order  to 
eharge  after-acquired  property.  Wright  f.  Paton, 
10  Johns.  300. 

165.  A  discharge  under  the  insolvent  law  of 
the  District  of  Columbia,  as  it  existed  in  1812, 
was  only  a  discharge  of  the  person  of  the  debtor. 
King  V.  RiddU,  7  Cranch,  168. 

166.  The  discharge  of  an  insolvent's  person, 
under  the  Pennsylvania  law,  does  not  prevent 
the  statute  of  limitations  from  running  against  the 
claim  of  a  creditor.  Sletor  v.  Oram,  1  Whart. 
106. 

167.  A  discharge  under  the  <*act  to  abolish 
imprisonment  for  debt,"  &c.,  (session  42,  e.  101,) 
extends  to  one  committed  to  jail  for  not  fulfilling 
an  order  of  filiation  and  maintenance.  Ex  parte 
G.  Smitk,6  Cow.  276. 

168.  A  discharge  under  the  act  to  abolish  im- 
prisonment for  debt,  &c.,  ^session  42,  c.  101,) 
does  not  discharge  a  debt  aue  to  the  people  of 
this  state.    Ptopu  v.  Rossiter,  4  Cow.  143. 

169.  Previous  to  the  Virginia  act  of  28th  of 
December,  1808,  a  person  impriftMied  until  he 


should  pay  a  certain  fine  against  him  could  not 
discharge  himself  by  teking  the  oath  of  insol- 
vency. Commonwealth  v.  Chapman,  1  Virg.  Cas 
138. 

170.  A  defendant  may  give  in  evidence,  on 
the  trial,  a  discharge  of  his  person  from  imprison- 
ment ;  and  such  discharge  not  being  impeached, 
the  plaintiff  is  entitled  only  to  a  modified  judg- 
ment, reaching  the  property,  but  not  the  person, 
of  the  defendant.  Eobertson  v.  Crowell,  3  Cow. 
13. 

171.  A  discharge,  under  the  Pennsylvania  in- 
solvent act,  releases  a  prisoner,  though  he  does 
not  mention'  in  his  list  the  name  of  the  plaintiff 
at  whose  suit  he  is  imprisoned.  Comnumwealth 
V.  Comman,  4  S.  &  R.  2. 

172.  A  discharge  under  the  Pennsylvania  in- 
solvent law  releases  one  from  imprisonment 
under  a  bail-piece  from  a  neighboring  state. 
Commonwealth  v.  Riddle,  1  S.  dt  R.  311. 

173.  A  discharge  of  a  debtor,  under  the  insol- 
vent law  of  Rhode  Island,  '^  from  all  imprison- 
ment, arrest,  and  restraint  of  his  person,"  was 
held  to  be  a  lawful  discharge  within  the  condi- 
tion of  a  bond  which  he  had  given  to  remain 
within  the  prison  limite  until  he  should  be  law- 
fully discharged —  (Washington,  J.,  dissenting.) 
Mason  v.  HaUe,  12  Wheat.  370. 

174.  A  release,  by  a  court  of  competent  juris- 
diction, under  the  Pennsylvania  bread  act,  can- 
not be  impeached  collaterally.  M*Kinney  v. 
Crawford,  8  S.  d&  R.  351. 

175.  A  discharge  of  an  insolvent  debtor  will 
not  be  set  aside  on  certiorari,  because  the  officer 
before  whom  the  proceeding  was  had  refused  to 
hear  the  objections  of  a  creditor  who  appeared 
to  show  cause  30  minutes  after  the  hour  ap- 
pointed, the  order  of  assignment  having  been 
made,  the  assignment  executed,  and  the  dis- 
charge signed,  but  not  delivered,  when  the  cred- 
itor appeared,  in  the  matter  of  Palver,  6  Wend. 
632.  It  seems  that  one  hour  would  be  a  reason- 
able time  for  the  officer  to  wait,  before  proceed- 
ing in  the  business  on  the  day  appointed  for  the 
oreditors  to  show  cause;  but  this  is  matter  of 
discretion  with  the  officer,  and  the  court  would 
not  interfere  where  the  officer  returned  that  he 
proceeded  in  conformity  with  custom.  H. 

176.  In  New  York,  the  omission,  by  an  insol- 
vent, to  stete  the  cause  of  his  indebtedness  to 
his  creditors,  vitiates  his  discharge.  Jf*AVur  r. 
Gilbert,  3  Wend.  344. 

177.  It  is  not  essential  to  the  validity  of  a 
discharge,  under  the  insolvent  law  of  Connecti- 
cut, that  the  certificate  should  be  recorded  ;  but 
it  takes  effect  from  ita  delivery.  Witter  r. 
Latham,  12  Conn.  392. 

178.  In  Connecticut,  an  insolvent  debtor,  in 
his  petition,  described  A  as  a  creditor  of  a  firm 
of  which  the  insolvent  was  a  member,  and  not 
as  an  individual  creditor,  and  A  had  legal  notice 
of  the  same.  It  was  held,  in  an  action,  after  the 
debtor*s  discharge,  by  A,  against  the  debtor,  for 
a  debt  due  from  nim  indivianally,  that  execution 
should  not  issue  against  the  body  of  the  defend 
anL     Trumbull  v.  Smith,  2  Conn.  241. 

179.  A  fraudulent  conveyance  of  property  will 
not  preclude  the  debtor  from  obtaining  his  dis- 
charge, under  the  Connecticut  act,  tit.  52,  ^ 
282,  where  such  property  has  been  reconveyed 
to  him  before  the  service  of  his  petition,  and  ap- 
plied by  him  to  the  payment  of  some  of  his  cred- 
itors.   Middlebrook  v.  French,  4  Conn.  1. 

180.  Conveyances  made  to  particular  credit- 
ors, in  contemplation  of  insolvency,  were  held  to 
be   **  undue   and  improper  preferencce,"  and. 
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therefore,  foid,  under  the  Maijland  aet  of  1800, 
c.  44.     Manro  y.  GiUings^  1  Har.  Sl  J.  492. 

181.  Where  an  insolvent,  in  New  York,  in 
contemplation  of  obtaining  a  discharge,  confessed 
a  judgment,  on  which  his  property  was  sold,  his 
discharge  was  set  aside  as  fraudulent  in  law, 
though  the  judgment  was  confessed  to  a  trustee, 
for  the  benefit  of  all  his  creditors,  without  pref- 
erence.    In  the  maUer  of  Hurst^  7  Wend.  839. 

18S.  Where  a  party,  having  commenced  a 
■nit,  afterwards  obtains  a  discharge  as  an  insol- 
▼ent,  and  then  judgment,  as  in  case  of  nonsuit, 
is  rendered  against  him,  for  not  going  to  trial, 
hia  discharge  is  not  a  bar  to  an  action  to  recover 
the  costs  on  that  judgment.  StMint  v.  WUl- 
Mn,  14  Johns.  403. 

183.  A  discharge,  under  the  New  York  insol- 
vent act  of  1812  IS  no  bar  to  an  action  against  a 
fiustor  or  trustee  for  goods  delivered  to  him,  to 
be  sold  for  account  of  the  owner  or  consignor. 
Kennedy  v.  Sirotig,  10  Johns.  289.  Because  such 
property  does  not  pass  by  the  assignment.  Kip 
▼.  Bank  ofJ^ew  Yark^  10  Johns.  63. 

184.  A  bon4  conditioned  to  perfect  the  title  of 
lands  previously  granted  by  the  obligor  to  the 
obligee,  and  which  become  forfeited  before  an 
assignment  by  the  obligor,  under  the  insol- 
vent law  of  New  York,  is  a  debt  provable  under 
the  act,  and  barred  by  the  discharge.  Clinton  v. 
Hart,  1  Johns.  375. 

185.  An  action  on  a  note  jriven  February  6, 
1812,  just  before  the  repeal  or  the  insolvent  act 
of  18]  1,  is  barred  by  a  discharge  under  the  in- 
solvent act  of  April  12,  1813.  Bryar  v.  ffUl- 
cocks,  3  Cow.  159. 

186.  A  discharge,  under  the  insolvent  act  of 
1801,  of  New  York,  is  a  bar  to  an  action  on  a 
contract  made  subsequent  to  the  passing  of  the 
act,  in  New  York,  between  citizens  oi  Massa- 
ehvsetts     &kerriU  v.  Hopkins,  1  Cow.  103. 

187.  If  the  indorser  of  a  note  pay  it  after  the 
maker  has  been  discharged  under  the  insolvent 
law,  such  discharge  is  no  bar  to  a  suit  on  the 
note  brought  by  the  indorser  against  the  maker. 
Frost  V.  Carter,  1  Johns.  Cas.  73. 

188.  A  discharge,  under  the  insolvent  law  of 
New  York,  is  a  bar  to  an  action  upon  all  antece- 
dent contracts,  whether  made  in  that  state  or 
not.    Penniinan  v.  Meigs,  9  Johns.  325. 

189.  A  discharge  under  an  insolvent  law  is  no 
bar  to  an  action  on  an  express  covenant  to  pay 
rent,  brought  to  recover  rent  accruing  subsequent 
to  the  insolvent's  discharge.  Lansing  v.  Pren- 
dergast,  9  Johns.  127. 

190.  The  United  Sutes  are  not  affected  by 
discharges  under  state  insolvent  laws.  Glenn  v. 
Humphreys,  4  Wash.  C.  C.  424. 

191.  The  discharge  of  an  indorser  of  a  note, 
under  the  insolvent  act  of  New  York,  will  not 
discharge  him  from  h^  liability  as  indorser, 
where  the  note  does  not  fall  due  until  after  such 
discharge.  Mechanics  Bank  v.  Capron,  15 
Johns.  467.  Nor  does  it  vary  the  case,  that  the 
note  was  given  by  the  indorser,  as  collateral  se- 
eurity  for  the  payment  of  a  debt  due  the  holder, 
whicn  was  haired  by  the  discharge,  ib, 

192.  A  debt  discharged  under  the  insolvent 
laws  of  the  state,  where  the  contract  was  made, 
and  where,  at  the  time  of  contracting,  both  par- 
ties resided,  is  discharged,  in  Ohio.  St.  Clair  v. 
Bank  of  U,  States,  7  Ham.  (Fart  2d,)  169. 

193.  Where  the  plaintiff  appeared  to  oppose 
the  defendant's  discharge,  under  the  New  York 
nisolvent  act  of  Aj^il  £l,  1811,  and  after  exam- 
ining the  defendant,  and  hearing  his  ezplana^ 
tion,   withdrew  withont  making  ftirther  oppo- 


sition, and  the  defendant  obtained  his  discharge, 
the  court,  on  motion,  ordered  a  perpetual  stay 
of  the  execution  on  the  part  of  the  plaintiff. 
Field  V.  Hotoland,  17  Johns.  85  It  seems  that 
if  the  defendant  had  applied  ii*  /nediately  after 
his  discharge,  a  discontinuance  would  have  been 
ordered,  under  the  circumstances  of  the  case.  ib. 

194.  A  discharge,  under  the  New  York  insol- 
vent act  of  AprU  12, 1813,  obtained  May  6th, 
1819,  is  a  good  bar  to  an  action  of  covenant, 
brought  by  the  loan  officers  of  Albany,  on  a  cov- 
enant contained  in  a  mortgage,  to  recover  the 
balance  remaining  dqe  on  the  mortgage,  after  a 
sale  of  the  mortgag($d  premises,  pursuant  to  the 
act  relating  to  the  same,  the  proceeds  of  which 
were  insumcient  to  satisfy  the  principal  and  in- 
terest due  on  the  mortgage,  and  which,  by  the 
terms  of  the  mortgage,  were  payable,  when 
demanded,  at  any  time  after  the  first  Tuesday  of 
May,  1815,  it  being  a  debt  due  at  the  time  of'^the 
application  for  relief  uiider  the  act,  on  the  19th 
of  February,  1817.  Loan  Officers  of  Albany  v. 
Capron,  17  Johns.  44. 

195.  If  a  surety  on  a  promissory  note  pay  it 
after  the  principal  has  been  discharged,  under  an 
insolvent  law,  the  discharge  will  be  no  bar  to  an 
action,  by  the  surety,  to  recover  the  amount  of 
the  principal.     Paxson  v.  Haster,  6  Halst.  410. 

196.  An  insolvent  maker  of  a  promissory  note, 
who  has  obtained  his  disoharffe,  is  liable  to  an 
indorser  who  paid  the  note  before  the  discharge. 
Frost  V.  CaHsr,  2  Caines'  Cas.  311. 

197.  On  a  motion  to  set  aside  an  inquest,  by 
default,  against  two  defendants,  one  having  pre- 
viously been  discharged  as  an  insolvent,  the 
court  refused  the  rule,  upon  the  plaintiff's  stipn* 
lating  to  enter  a  verdict  for  the  defendant,  who 
was  discharged.  Oakley  v.  Steddiford,  3  Johns. 
253. 

198.  In  Maryland,  property  acquired  by  an 
insolvent  debtor,  after  he  has  been  legally  dis- 
charged, under  the  insolvent  law  of  1^4,  c.  28, 
otherwise  than  "by  descent,  fift,  devise,  be- 
quest, or  in  a  course  of  distribution,"  is  not 
liable  for  debts  contracted  prior  to  his  discharge  ; 
and  if  it  is  liable,  it  cannot  be  affected  by  a  fieri 
facias,  without  a  scire  facias  having  previously 
issued,  if  a  year  and  a  day  has  elapsed.  PoUitt 
V.  Parsons,  2  Har.  db  J.  61. 

199.  Where  the  defendant,  after  verdict,  ob- 
tained leave  to  plead  his  discharge  puis  darrein 
continuance,  on  payment  of  costs,  but  neglected 
to  comply  with  the  condition  of  the  role,  and 
judgment  was  perfected  against  him,  it  was  held, 
that  he  could  not  afterwards  avail  himself  of  his 
discharge  ;  and  the  supreme  court  would  not,  on 
motion  of  his  bail,  order  an  exoneretur  on  the 
bail-piece.  Mechanics  Bank  v.  Hazard,  9  Johns. 
392. 

200.  A  plaintiff  may  discontinue  without  costs, 
if  the  defendant  obtains  an  insolvent  discharge, 
after  suit  commenced,  though  the  action  be 
trespass.    Merritt  v.  Arden,  1  Wend.  91. 

201.  If  a  plaintiff  takes  issue  on  a  defendant's 
plea  of  an  insolvent's  discharge,  and  the  issue  is 
found  for  the  defendant,  the  plaintiff  is  subject 
to  costo  of  the  trial.  Conklin  v.  Lupton,  1 
Wend.  30. 

202.  A  discharge  of  the  defendant  under  the 
insolvent  law,  after  suit  brought,  is  sufficient 
cause  for  granting  a  motion,  by  the  plaintifi^  for 
leave  to  discontinue  without  costa.  Case  v. 
Belknap,  5  Cow.  422. 

203.  Where  one  of  two  partners  obtains  his 
diseharge  from  all  his  debte,  under  the  New 
York  insohrea*  law  of  April  3dy  1811,  this  is  a 
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discharge  from  his  joint  as  well  as  aeparate  debts. 
Wilson  V.  OompartSj  11  Johns.  193. 

2(i4.  The  dischar^,  under  the  Connecticut 
act,  statutes  282-3,  extends  to  a  judgment  debt, 
founded  on  a  tort.  BeUs  v.  Loektoood,  8  Conn. 
487. 

205.  An  insolvent  debtor,  in  Georgia,  must 
account  for  the  appropriation  of  certam  money 
received  by  him,  or  the  court  will  not  admin- 
ister  the  oath  to  him.  Ex  parte  Bishop^  Charlt. 
267. 

206.  A  discharge,  under  the  New  York  insol- 
▼ent  act  of  1811,  is  no  bar  to  an  action  of  trover. 
Kennedy  v.  Strong,  10  Johns.  289. 

207.  A  discharge  under  the  Pennsylvania  in- 
solvent law,  of  March  13th,  1812,  does  not  dis- 
turb the  lien  of  a  judgment.  Clark  v.  Israel,  6 
Binn.  391. 

208.  A  discharge  under  the  insolvent  debtors' 
act  of  Tennessee,  of  1773,  is  a  discharge  against 
those  creditors  only  who  have  sued  and  received 
notice.     Denton  v.  Buckingham,  1  Overt.  76. 

209.  A  discharge  granted  after  the  repeal  of 
an  insolvent  law,  without  a  saving  clause,  on  an 
application  made  before  the  repeal,  is  void.  State 
V.  Shinn,  2  South.  553 

210.  A  obtained  a  judgment  against  B,  in  1817. 
In  1819,  C  also  recovered  judgment  against  B 
and  issued  a  Ji.  fa.  returnable  in  1820,  and  on 
the  day  it  issued  placed  it  in  the  hands  of  the 
sheriff.  The  sheriff  returned  to  the  fi.  fa.,  *^laid 
as  per  schedule  annexed,  (for  a  certain  amount,) 
residue  of  defendant's  property  secreted.'*  In 
1820,  D  obtained  a  judgment  against  B,  upon 
which  a  ea.  sa.  was  issued  and  served.  On  the 
5th  of  August,  1820,  he  was  discharged  under  the 
insolvent  law  of  the  District  of  Columbia,  and 
executed  a  deed  of  trust  of  all  his  property  un- 
der said  law  to  £.  In  1819,  A,  after  process  of 
set.  fa.,  obtained  a  fi.  fa.,  which  was  levied  on 
the  property,  returned  in  B's  fi.  fa.  ^'-  secreted." 
The  trustee  brought  replevin  for  this  property 
against  the  sheriff,  and  the  property  was  sold  by 
consent,  the  proceeds  to  remain  subject  to  the 
opinion  of  the  court  as  to  which  party  was 
entitled  to  a  priority.  Held,  that  C  was  so 
entitled,  that  the  property  was  bound  by  his 
judgment  from  the  time  of  the  delivery  of  his 
execution  to  the  sheriff,  and  that  the  lien  was 
not  destroyed  by  the  return  of  the  sheriff,  but 
continued  to  attach  to  the  property  after  its 
transfer  to  B*s  trustee.  Selby  v.  Magmder,  6 
Har.  &  J.  454. 

211.  A  discharge,  under  the  insolvent  laws  of 
Maryland,  releases  the  debtor  from  a  judgment 
previously  rendered  against  him  on  behalf  of 
the  state,  and  will  protect  him  from  a  ca.  sa.  on 
such  judgment ;  and  if  arrested,  the  court  will 
discharge  him  on  motion.  State  v.  fValsk,'  2 
Gill  &  Johns.  406. 

212.  If  the  party  obtain  his  discharge  on  the 
same  day  that  a  judgment  is  rendered  against 
him,  he  may,  on  being  taken  on  the  ca,  sa.,  be 
discharged  by  the  court  in  which  judgment  was 
given      Baker  v.  Judges  of  Ulster,  4  Johns.  191. 

213.  An  arrest  of  a  person  who  has  received 
his  discharge  as  an  insolvent  debtor,  by  virtue 
of  an  execution  issued  upon  a  judgment  recov- 
ered against  him  while  he  is  applying  for  the 
benefit  of  the  acts,  and  previous  to  his  discharge, 
is  unlawful.     State  v.  Ward,  3  Halst.  120. 

214.  A  discharge  of  a  debtor,  under  the  New 
York  act  of  April  3d,  1811,  by  a  commissioner, 
recited,  among  other  things,  that  the  debtor  was 
an  inhabitant  of  J.  county,  for  the  space  of  three 
months,  at    least,   immediately  preceding    the 


presenting  his  petition,  or  in  which  said  county 
he  was  then  imprisoned,  ^  and  that  he  delivered 
a  true  account  of  all  the  suits  in  which  he  was 
imprisoned  or  impleaded,"  &c.  Held,  in  an  ac- 
tion against  the  debtor,  in  which  said  discharge 
was  pleaded,  that  the  discharge  was  sufficient 
evidence,  in  itself,  either  of  the  imprisonment 
of  the  insolvent,  or  of  his  inhabitancy,  (one  of 
which  facts  must  be  deemed  true,)  and  his  being 
prosecuted  on  civil  process  agreeably  to  the  ac^ 
so  as  to  give  the  commissioner  jurisdiction  with- 
out any  proof  aliunde  of  these  facts.  Jenks  v. 
Stebbins,  11  Johns.  224. 

215.  A  certificate  of  discharge  under  an  in- 
solvent debtor  act,  is  conclusive  as  to  all  facts 
stated  in  it,  except  acts  of  fraud  specified,  and 
other  causes  of  avoidance  specified  in  the  statute. 
Lester  v.  Thompson,  1  Johns.  300. 

216.  In  Virginia,  where  a  defendant,  against 
whom  judgment  has  been  rendered  for  a  fine, 
takes  the  oath  of  an  insolvent  debtor,  and  is 
discharged,  such  discharge  exonerates  him  from 
all  further  liability  on  such  judgment,  either  by 
execution  against  his  person  or  his  after-ac- 
quired property.  Qutn/tn^  v.  CommonweaUk,  2 
Virg.  Cas.  494. 

217.  A  judge  of  the  common  pleas,  though 
not  of  the  degree  of  counsel  of  the  supreme 
court,  may  ^rant  a  discharge  under  the  act  to 
abolish  imprisonment  for  debt  in  certain  cases, 
(session  42,  c.  101.)  Union  Cotton  Manufactory 
V.  Curtis,  7  Cow.  105. 

218.  The  validity  of  a  certificate  of  discharge, 
under  the  insolvent  act  of  New  York,  will  not 
be  tried  by  affidavit,  on  motion  for  the  insolvent's 
discharge  from  custody,  but  the  plaintiff  must 
resort  to  his  action.  JfobU  v.  Johnson,  9  Johns. 
259. 

219.  The  notice  subjoined  to  the  general  issue 
of  a  discharge  under  the  New  York  insolvent 
act  of  1811,  need  not  state  the  proceedings  pre- 
vious to  the  discharge,  that  the  defendant  was 
imprisoned,  or  impleaded,  and  a  resident,  ^kc., 
but  those  facts  may  be  proved  by  the  proceed- 
ings on  file.  Hines  v.  Ballard,  11  Johns.  491. 
It  is  sufficient,  if  the  notice  states  that  the  de- 
fendant bad  been  discharged,  the  commissioner's 
name,  and  the  date  of  the  discharge,  ib. 

220.  An  indorser  of  a  note,  fixed  before,  but 
who  pays  money  after  the  discharge  of  the 
maker  under  the  insolvent  act  of  18(3,  is  not 
affected  by  the  discharge.  Ainslie  v.  Wilson,  7 
Cow.  662. 

221.  A  discharge  of  an  insolvent  debtor,  un- 
der the  insolvent  law  of  Virginia,  by  two  magis- 
trates, one  of  whom  was  incompetent  by  rea- 
son of  interest,  is  void.  SUicum  v.  Simms,  'S 
Cranch,  363. 

222.  A  discharge  under  an  insolvent  law  does 
not  discharge  a  debt  due  to  the  people,  unless 
they  are  expressly  named  in  the  law.  People  v. 
Herkimer,  4  Cow.  345. 

223.  A  discharge  under  the  insolvent  act,  (1 
R.  L.  460,)  relates  to  the  time  of  presenting  the 
petition,  and  will  not  affect  debts  contracted 
after  that  time.  Nor  will  it  a^ect  creditors  re- 
siding out  of  the  United  States,  unless  the  for- 
eign creditor  petition,  or  receive  a  dividend,  or 
two  thirds  of  all  the  insolvent's  debts,  includ- 
ing foreign  debts,  shall  have  been  signed  off. 
M'JfeUly  V.  Richardson,  4  Cow.  607. 

224.  In  New  York,  the  validity  of  a  discharge 
under  the  two  thirds'  act  cannot  be  questioned, 
on  an  application  to  discharge  the  defendant  on 
common  bail,  either  on  the  ground  of  fraud  or 
irregularity.     Reed  v.  Gordon^  1  Cow.  50. 
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225.  A  nontract  made  prior  to  the  passaee  of 
the  insolvent  act  is  not  affected  by  a  discharge 
under  that  act.  Wvman  v.  Mitckdl^  1  Cow.  316. 
Although,  since  the  passage  of  the  act,  the 
plaintiff  has  obtained  judgment  thereon.  t6.  Nor 
is  a  contract,  made  and  to  be  performed  in  another 
state,  though  made  subsequent  to  the  passage  of 
the  act.  ib. 

226.  The  Pennsylvania  insolvent  law,  of 
26th  March,  1814,  discharges  the  defendant's 
person  from  a  note  drawn  before  his  discharge 
and  payable  after.  Oearjte  v.  Hoover ^  3  S.  & 
R.  5^9. 

227.  The  supreme  court,  under  the  act  of  1729, 
cannot  discharge  an  insolvent  debtor,  confined 
under  the  process  from  the  district  court  of  the 
city  and  county  of  Philadelphia.  Ex  parte  Ogle^ 
5  Binn.  518. 

228.  The  insolvent  debtors'  act  of  South  Car- 
olina operates  as  a  discharge  in  law  against  all 
suing  creditors,  in  whatever  court  the  suits  may 
have  been  commenced.  Hunt  v.  Simons^  2  Bay, 
104. 

229.  Where  a  joint  judgment  is  rendered 
against  two  obligors,  in  favor  of  the  United 
States,  and  one  of  them  is  subsequently  re- 
leased  under  the  provisions  of  the  act  of  Con- 
gress of  2d  March,  1831,  such  release  is  a  suffi- 
cient defence  under  a  plea  of  payment  to  a  scire 
facias  issued  to  revive  the  judgment  against  the 
other  obligor.  U.  States  v.  Thompson.,  Gilpin, 
614.     Vide  Bail,  366,  Post  v.  lUley. 

( h.)   Effect  of  Discharge  out  of  the  State. 

230.  Independent  of  the  constitution  of  the 
United  States,  a  discharge  of  a  debt,  under  the 
laws  of  the  state  where  it  is  made,  is  good  every 
where.    Babcock  v.  Weston^  1  Gallis.  168. 

231.  A  discharge  of  the  person  and  present 
estate,  under  the  insolvent  acta  of  Maryland, 
cannot  be  pleaded  in  bar  of  a  suit  in  the  United 
States  circuit  court,  in  Massachusetts,  so  as  to 
discharge  the  party  from  the  common  execution. 
Hinckley  v.  Marean^  3  Mason,  88. 

232.  A  discharge  of  the  person  under  a  foreign 
insolvent  law  leaves  the  contract  still  in  force, 
and  whether  bail  shall  be  demanded,  or  not,  must 
depend  on  the  laws  of  the  country  where  the  suit 
is  brought.  Webster  v.  Massey^  2  Wash.  C.  C. 
157. 

233.  Where  a  party  has  been  discharged  b^ 
the  insolvent  law  oi  Pennsylvania,  and  a  suit 
is  afterwards  brought  against  him  in  the  state  of 
Delaware,  for  a  debt  due  before  his  discharge, 
the  arrest  in  Delaware  was  lawful,  and  the  plea 
of  duress  against  an  instrument  given  by  the 
defendant,  who  was  in  confinement,  will  not  be 
received,  although  it  would  have  been  other- 
wise had  the  arrest  taken  place  in  Pennsylvania. 
Lntapie  v.  Pecholier,  2  Wash.  C.  C.  180. 

2.14.  'Action  for  a  debt  contracted  in  Balti- 
mon  ,  on  a  note  dated  in  Philadelphia :  a  dis- 
charge of  defendant  under  the  insolvent  law  of 
Pennsylvania,  will  not  discharge  his  person  from 
the  debt,  and  judgment  must  be  entered  against 
him  generally.  Riston  v.  Contejit,  4  Wasn.  C. 
C.  476. 

235.  A  discharge  under  the  New  York  insol- 
vent act  of  April  3d,  1811,  releases  the  debtor 
from  notes  given  by  him  to  a  Massachusetts  cred- 
itor, before  the  passage  of  the  law,  and  while 
he  resided  in  that  state.  Adams  v.  Storey^ 
Paine,  79. 

236.  A  person  discharged  from  a  special  insol- 
vent act  of  New  Jersey,  which  is  local  in  its 
nature  and  local  in  its  terms,  is  not  thereby 


protected    from  his  creditors  in  Pennsylvania 
James  v.  Allen,  1  Dall.  188. 

237.  A  discharge  under  the  insolvent  laws 
of  Maryland  extends  to  protect  the  person 
of  an  insolvent  debtor,  in  rennsylvania.  Mil- 
lar  V.  Hall,  1  Dall.  2S29.  Thompson  y.  Young., 
ib.  294. 

238.  A  discharge  under  the  insolvent  law  of 
Pennsylvania  does  not  protect  the  debtor  from 
arrest,  by  a  citizen  of  New  York,  for  a  debt  pay- 
able in  New  York,  or  to  a  citizen  of  that  state. 
WoodhuU  V.  Wagner,  1  Bald.  296. 

239.  A  discharge  under  the  New  York  insol- 
vent laws  of  1813  is  no  bar  to  a  suit  in  Vermont, 
on  a  promissory  note  given  in  New  York  after 
the  passage  of  the  act,  but  prior  to  obtaining  the 
discharge.     Herring  v.  Selding,  2  Aik.  12. 

240.  A  discharge  utader  the  insolvent  law  of 
another  state  will  have  no  effect  here,  unless  all 
the  requisitions  of  such  law  have  been  complied 
with.  Tappan  v.  Poor,  15  Mass.  419.  Proctor 
V.  Moore,  1  Mass.  198.  Belts  v.  Bagley,  12  Pick. 
572.  In  giving  effect  to  the  local  law  of  another 
state,  by  which  a  contraoi  there  made  is  dis- 
charged, the  court  will  also  give  effect  to  a  rule 
of  evidence  accompanying  and  making  part  of 
such  law,  and  providing  for  the  mode  of  proving 
the  discharge.  Thus  the  certificate  of  discharge, 
being  there  made  conclusive  evidence  of  Uie 
facts  therein  set  forth,  must  have  the  same  effect 
here.  Belts  v.  Bagley,  12  Pick.  572.  Under  the 
insolvent  law  of  New  York  of  April  12th,  1813, 
the  proper  tribunal  has  jurisdiction  of  the  per- 
son when  the  party  petitioning  is  an  inhabitant 
of  the  county  in  which  application  is  made ;  and 
jurisdiction  of  the  subject  matter,  when  the  pro- 
ceedings are  brought  before  such  tribunal  by 
petition  of  the  insolvent,  in  conjunction  with 
persons  purporting  to  be  two  thirds  in  amount 
of  the  creditors  residing  in  the  United  States. 
ib.  Under  that  law,  the  facts  that  the  person 
granting  the  discharge  held  the  office  conferring 
authority  to  act  in  cases  of  insolvency  within 
the  county  in  which  he  acted,  and  that  he  had  ju- 
risdiction of  the  person  and  of  the  subject  matter, 
as  above  stated,  being  proved  here  by  evidence 
aliunde,  all  the  other  material  facts  necessary 
to  give  validity  to  the  discharge  are  proved 
by  the  discharge  itself.  t&.  On  the  question 
whether  the  magistrate  who  granted  the  dis- 
charge had  jurisdiction,  the  facts  that,  of  sev- 
eral petitions  presented  to  him  signed  by  dif^ 
ferent  creditors,  one  had  been  signed  two  or 
three  years  before  the  presentation  of  it,  and 
was  addressed  to  another  magistrate,  but  of 
like  authority  in  cases  of  insolvency,  —  were 
held  to  be  immaterial,   ib. 

241.  A  certificate,  under  the  insolvent  law  of 
one  state,  exempting  the  insolvent  from  arrest  or 
imprisonment,  will  not  exempt  him  from  arrest 
in  an  action  in  another  state.  Boston  Type  and 
Stereotype  Foundry  v.  Wallack,  8  Pick.  186. 

242.  A  discharge  under  an  insolvent  law  of 
one  state  is  no  bar  to  an  action  brought  by  a 
citizen  of  another,  on  a  contract  made  in  the  first- 
mentioned  state.  Braynard  v.  Marshall,  8  Pick. 
194. 

243.  Where  the  plaintiff,  in  an  action  in  Mas- 
sachusetts, had  united,  as  a  creditor,  with  the 
defendant  in  New  York,  who  was  a  citizen  of 
Massachusetts,  in  petitioning  for  the  benefit  of 
the  insolvent  law,  it  was  neld,  that  the  dis- 
charge was  not  thereby  valid  against  the  plain- 
tiff.   Agneto  V.  Piatt,  15  Pick.  417. 

244.  A  special  act  of  insolvency  by  the  legis- 
lature of  a  ^tate,  discharging  the  msolyent  from 
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all  his  debte,  may  be  pleaded  in  bar  of  an  action, 
bv  citixens  of  another  itate,  to  prevent  jud^pnent 
again:it  ttie  insolvent  generally.  If,  however,  in 
such  a  case,  property  had  been  attached  before 
the  passing  of  the  act,  \  special  judgment  may 
be  rendered,  and  execution  issue  agaihst  that 
property.     Barber  ▼.  Mintum,  1  Day,  136. 

245.  A  discharge,  under  an  insolvent  law  of 
another  state,  does  not  release  the  debt  con- 
tracted in  New  York  to  a  citiien  who  has  not 
taken  any  steps  under  the  insolvent  proceed- 
ings.  Van  Raugh  v.  Van  Arsdaln,  3  Caines, 
154. 

246.  A  discharge  of  a  person  residing  in 
Rhode  Island,  under  an  insolvent  law  of  that 
state,  is  no  bar  to  an  action  in  New  York  on  a 
note  dated  in  Massachusetts,  and  given  to  a  citi- 
zen of  that  sUte.     Smith  v.  Smithy  2  Johns.  235. 

247.  Where  the  creditor  and  his  debtor  reside 
in  another  state,  and  the  debtor  Uiere  obtains  his 
discharge  under  the  insolvent  law  of  that  state, 
and  is  afterwards  arrested  at  the  suit  of  the  cred- 
itor in  New  York  for  the 'same  debt,  the  court  in 
New  York  will  not  discharge  the  defendant  from 
arrest,  or  filing  common  bail,  nor  order  an  exon- 
eretnr  to  be  entered  on  the  bail-piece.  Sieard 
V.  WkaU^  11  Johns.  194. 

248.  The  discharge  of  an  insolvent'  operates 
according  to  the  Uz  loci  contractus  or  the  con- 
tract where  it  was  made,  or  to  be  executed. 
Hicks  V.  Brown^  12  Johns.  142.  A,  residing  at 
New  Orleans,  drew  a  bill  of  exchange,  in  favor  of 
C,  an  inhabitant  of  Tennessee,  on  B  of  Pennsyl- 
vania, which  was  protested  for  non-acceptance, 
due  notice  of  which  was  given  to  A  at  New  Or- 
leans, who  afterwards  obtained  a  discharge  from 
all  his  debts,  under  the  insolvent  laws  of  that 
state.  In  an  action  in  New  York,  by  C  against 
A,  it  was  held,  that  A's  discharge  was  a  valid 
defence,  ib. 

249.  In  an  action  by  a  surety  against  his  prin- 
cipal, for  money  paid  to  the  United  States,  or  a 
bond  for  duties,  the  principal  may  plead  his  dis- 
charge under  the  state  insolvent  law.  jSikin  v. 
DunUip,  16  Johns.  77.  Although  the  preference 
given  to  the  United  States  is  extended  to  the 
suretv,  yet  it  gives  him  only  the  right  to  be  first 
satisfied  out  of  the  effects  of  the  insolvent  in  the 
hands  of  his  assignees  and  not  a  right  to  maintain 
an  action  a|^ainst  the  insolvent  himself   ib. 

S^.  An  insolvent  law  of  a  neighboring  state, 
which  exempts  the  body  from  imprisonment,  but 
does  not  discharge  the  debu  of  the  insolvent 
debtor,  does  not  exempt  the  debtor  from  impris- 
onment in  this  state.  Whittemore  v.  Jidams,  2 
Cow.  ^26.  Such  law  relates  to  the  remedy 
merely,  not  to  the  contract,  and  has  no  force  ex- 
cept in  the  state  where  it  was  passed,   ib. 

251.  Where  a  debt  arose  in  New  York  subse- 
quent to  the  passage  of  the  insolvent  act,  and  a 
negotiable  note  was  afterwards  ^ven  for  that 
debt  in  the  state  of  Vermont,  held,  that  a  dis- 
charge under  the  act  was  a  bar  to  an  action  on 
the  note ;  the  original  debt  not  being  extin- 
guished by  giving  the  note.  Raymond  v.  Mst' 
chanty  3  Cow.  147. 

252.  A  certificate  of  discharge,  legally  obtained 
under  a  valid  act  of  the  state  of  New  York,  is 
available  as  a  discharge  in  Connecticut,  and  is 
a  good  defence  to  an  action  in  Connecticut,  be- 
tween citizens  of  the  state  of  New  York,  upon  a 
debt  contracted  in  the  latter  state.  Hempstead 
V.  Reed,  6  Conn.  480. 

253.  An  insolvent  discharge  in  New  York 
eannot  be  pleaded  in  bar  of  a  suit  in  a  court  of 
New  York,  on  a  contract  made  in  another  state, 


subsequent  to  the  passage  of  the  act  under  which 
the  discharge  is  obtained,  between  parties  not 
inhabitants  of  New  York  at  the  time  of  the  con- 
tract.    Witt  V.  Follett,  2  Wend.  467. 

254.  A  person  taken  on  execution  in  Mary* 
land  was  discharged  upon  his  producing  a  re- 
lease from  the  debt,  under  the  insolvent  law  of 
Pennsylvania.  M'Kim  v.  Marshall,  1  Har.  db 
J.  101.  So  also  were  bail  released,  upon  the  pro- 
duction of  such  discharge,  ib.  JfCausland  v. 
WaUer,  ib.  156. 

255.  A  citizen  of  Maryland,  in  1816,  gave  his 
promissory  note  to  a  citizen  of  Pennsylvania, 
and  made  it  payable  to  a  banking-house  in  the 
latter  state.  In  1818,  the  maker  obtained  a  dis- 
charge under  the  insolvent  laws  of  the  former 
state.  Held,  that  the  discharge  could  not  be 
pleaded  in  bar  to  an  action  on  the  note.  Frey  v. 
Kirk,  4  Gill  A  Johns.  509. 

256.  A  discharge  under  the  insolvent  law  of 
Ohio  operates  as  a  discharge  from  imprisonment 
on  process  from  the  circuit  court  of  the  United 
States.     Wood  v.  Funk,  7  Ham.  (Part  1st,)  196. 

257.  The  courts  of  South  Carolina  will  not  aid 
a  citizen  of  another  state  in  enforcing  the  pay- 
ment of  a  debt  by  another  citizen  of  that  state, 
from  which  he  has  been  discharged  under  the 
insolvent  law  of  that  state.  Brown  v.  Wallen^ 
4  M'Cord,  364. 

258.  A  debtor  was  discharged  under  an  insol- 
vent law  of  Ohio,  as  to  the  imprisonment  of  his 
person  from  a  debt  due  to  the  payee  on  a  prom- 
issory note.  The  parties  resided  in  Ohio,  and 
the  debt  was  there  contracted.  Held,  that  the 
debtor  miffht  plead  the  discharge,  so  far  as 
respected  the  imprisonment  of  his  person,  in  bar 
of  an  action  brought  against  him  in  Indiana  by 
an  assignee  thereof.  Pugh  v.  Bussell,  S.  C.  3 
Blackf394.    t^.  366. 

259.  A  discharge  of  an  insolvent  debtor  by  a 
state  law  has  no  operation,  out  of  the  state,  over 
contracts  not  made  and  to  be  carried  into  efi^t 
within  the  state,  nor  over  the  citizens  of  other 
states,  who  do  not  make  themselves  parties  to 
the  proceedings  under  the  law.  Pugh  v.  Bussdl. 
2  Blackf  394. 

( i.)   Plea  of  Discharge, 

260.  A  discharge  under  an  insolvent  law 
must  be  pleaded  specially.  Cross  v.  Hobson^ 
2  Caines,  102. 

261.  A  discharge  under  an  insolvent  law,  of 
the  person  and  not  of  after-acquired  property, 
may  be  pleaded  in  discharge  of  the  person  from 
imprisonment ;  and  the  judgment,  if  the  plea  be 
supported,  is,  that  he  recover  his  debt,  &c  ,  to 
be  levied  not  on  the  person  of  the  defendant,  but 
only  on  his  property.  Pugh  v.  Bussdl,  2  Blackf. 
394. 

262.  A  discharge  under  an  insolvent  law,  in 
order  to  be  taken  advantage  of,  must  be  pleaded ; 
and  if  not  pleaded  is  of  no  roree  against  the  service 
of  an  execution,  according  to  its  direction,  which 
is  issued  on  a  judgment  rendered  after  the  dis- 
charge is  granted.  Mills  v.  Sleght,  2  South. 
565. 

263.  A  certificate  of  discharge  may  be  pleaded 
in  bar  of  a  set.  fa.  on  a  judgment  rendered  on 
the  same  day  on  which  the  discharge  was 
granted.     Iloyd  v.  Ford,  7  Halst.  151. 

264.  In  order  to  take  advantage  of  a  discharge 
under  an  insolvent  law,  it  must  be  pleaded  .  and 
a  neglect  to  do  so  at  the  proper  time,  although 
in  ignorance  of  the  law,  will  not  be  aided  by 
the  court.  Jtekermam  v.  Van  Houton^  6  HaUi 
332. 
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265.  In  a  piea  of  discharge,  under  the  insol- 
vent act  of  New  York,  it  is  sufficient,  after  stating 
enouffh  to  give  jurisdiction  to  the  officer  grant- 
ing Uke  discharge,  to  say,  *<  that  such  proceed' 
ings  were  thereupon  haid,"  dtc.,  that  the  officer 
granted  the  discharge,  setting  it  forth  verbatim, 
Roosevelt  r,  Kellogg^  90  Johns.  208.  If  the  plea 
states  that  the  insolvent  was  a  ruident  of  the 
county  in  which  the  application  was  made,  it  is 
tantamount  to  saying  that  he  was  an  inhmbitani 
of  that  place,  ib.  If  the  plea  states  that  the 
judge  was  satisfied  that  the  insolvent  had  con- 
formed  to  all  things  required  by  the  act  before 
the  assignment  was  directed,  it  is  sufficient, 
without  alleging  particularly  that  an  advertise- 
ment was  published,  requiring  all  his  creditors 
to  show  cause,  dec.  i.  If  the  certificate  states, 
that  the  insolvent  had  assigned  **  all  his  estate, 
both  in  law  and  in  equity,  in  possession,  rever- 
sion, and  remainder,*'  it  is  sufficient,  ib.  If  the 
certificate  does  not  except  foreign  creditors,  it 
does  not  affect  the  validity  of  the  discharge,  as 
against  creditors  within  the  United  States,  ib. 
Where  the  contract  was  made  while  the  act  was 
m  force,  the  discharge  exonerates  both  person 
and  estate  of  the  debtor,  ib.  The  act  amending 
the  act  of  April  1813,  passed  subsequent  to' the 
order  of  publication,  but  prior  to  the  assignment, 
does  not  affect  the  proceedings,  t^. 

266.  A  repleader  will  be  awarded  where,  in 
pleading  an  insolvent  discharge,  the  defendant 
omits  to  aver  that  he  was  an  inhabitant,  or  im- 
prisoned in  the  county  where  his  discharge  was 
granted.     Otis  v.  HiUheoek^  6  Wend.  433. 

267.  A  plea  of  discharge,  under  the  New  York 
insolvent  act  of  1811,  must  state  that  the  de- 
fendant had  been  an  inhabitant  of  the  county  for 
three  months  preceding  the  presenting  of  the 
petition,  or  that  he  was  in  prison  in  the  countv  ; 
that  being  necessary  to  give  the  judge  who 
mnted  it  jurisdiction.  Morgan  v.  ihfer^  10 
Johns.  161. 

268.  Plea  of  discharge  under  an  insolvent  act, 
stating  generally  that  the  defendant,  being  an 
insolvent  debtor,  and  having  in  all  things  con- 
formed to  the  directions  of  the  act,  and  in  pur- 
suance thereof  obtained  a  discharge,  as  by  rela- 
tion thereto  will  more  fully  appear,  is  bad. 
Cruger  v.  Cropsey,  3  Johns.  242. 

269.  If  an  insolvent,  in  pleading  his  discharge, 
undertake  to  state  all  the  proceedings  in  relation 
to  it,  he  roust  state  a  conformity  in  every  respect 
to  the  directions  of  the  act ;  and  if  he  does  not 
state  the  facts  correctly,  and  especially  if  he 
omits  to  state  that  at  least  three  fourths  of  his 
creditors  in  amount  subscribed  to  his  petition, 
^tc.,  so  as  to  give  the  judge  jurisdiction,  the 
plea  is  bad.     Frary  v.  DaJkiiL,  7  Johns.  75. 

270.  In  pleading  a  discharge  under  the  New 
York  insolvent  act  of  April  12, 1813,  the  defend- 
ant must  expressly  aver,  that  at  the  time  he  ap- 
plied for  his  discharge  he  was  an  inhabitant  of 
the  county  in  which  his  application  was  made ; 
he  being  required  to  show  affirmatively  that  the 
judge  who  granted  his  discharge  had,  jurisdic- 
tion.    Wyman  v.  MitcheU^  1  Cow.  316. 

271.  It  is  sufficient  that  a  plea  of  discharge 
under  an  insolvent  act  set  forth  the  certificate 
verbatim^  without  reciting  the  proceedings  pre- 
vious to  the  discharge.  Service  v.  Heermance^  1 
Johns.  91. 

272.  In  a  plea  of  a  discharge  of  an  insolvent 
debtor  under  the  1  R.  L.  464,  of  New  York,  the 
fact  of  indebtedness,  to  the  amount  specified  in 
the  statotCy  must  be  averred.    The  reoital  of 


the  fact  in  the  discharge  set  forth  in  the  ^a,  in 
not  sufficient.  ffheeUr  v.  Tmonsemd,  3  Wena. 
247. 

273.  Where  the  defendant  obtained  his  dis- 
charge on  the  8th  of  November,  and  filed  his 
plea  puis  darrein  conttmvanee  at  the  first  day  of 
the  sittings  after  term  on  the  8th  of  December, 
and  the  plaintiff  refused  to  receive  it,  but  no- 
ticed his  cause  for  trial  at  the  April  sittings,  the 
supreme  court,  on  motion,  granted  a  rule  to  stay 
all  further  proceedinffs  on  payment  of  the  costs 
of  the  December  sittings,  until  the  plaintiff  re- 
plied ;  or  that  the  plaintiff  might  discontinue 
without  paying  costs.  Merehanis  Bank  v.  Moore^ 
2  Johns.  2$4. 

274.  Where  a  defendant  has  no  opportunity  of 

S leading  his  discharge  under  the  insolvent  act, 
e  will l>e  relieved  on  motion.    Palmer  v.  Hut 
ekins^j  1  Cow.  42. 

275.  Although  a  continuance  has  intervened, 
the  defendant  will  be  permitted  to  plead  his  dis- 
charge, nunc  pro  tunc.  Morgan  v.  Dyer^  9 
Johns.  255. 

276.  If  a  discharge  was  not  obtained  in  time 
to  be  pleaded,  the  defendant  may  be  relieved,  on 
motion,  without  beiuff  put^to  an  audita  querela. 
Baker  v.  Judges  of  Uuter,  4  Johns.  191. 

277.  Where  a  certiorari  has  been  allowed,  to 
remove  into  the  supreme  court  of  New  Jersey 
the  record  and  proceeding  in  the  matter  of  an 
insolvent's  discharge,  the  court,  upon  the  return 
of  the  certiorari,  may  grant  a  rule  upon  the  com- 
mon pleas,  to  certify  whether  certain  facts  did 
not  occur  upon  the  trial  of  the  case  before  them 
which  do  nbt  appear  upon  the  record.  Smiek  v. 
Opdyke,  7  Halst.  85. 

278.  Where  the  defendant  pleads  his  dis- 
charge under  an  insolvent  act,  passed  subse- 
quent to  the  making  of  the  contract  on  which 
the  suit  was  brought,  and  which  would  there- 
fore have  been  bad  on  demurrer,  and  the  plain- 
tiff, instead  of  demurring,  replies  fraud,  anci  ffoes 
to  trial  on  that  issue,  which  is  found  against  him, 
yet,  as  the  plea  of  such  discharge  contains  no 
ground  of  defence  to  the  action,  the  court  may, 
notwithstanding  the  verdict,  give  judgment  for 
the  plaintiff. 

279.  To  a  plea  of  discbarge,  under  the  New 
York  act  to  abolish  imprisonment  for  debt 
in  certain  cases,  a  replication  that  the  moneys 
claimed  were  not  due  or  contracted  Ibr  previous 
to  the  day  of  the  making  of  the  assignment,  and 
that  the  debts  were  contracted  after  that  day,  it 
good.     Ross  V.  BriggSf  7  Wend.  70. 

280.  A  replication  to  a  plea  of  a  discharge  un- 
der an  insolvent  act,  alleging,  in  the  words  of  the 
statute,  that  the  defendant  has  done  all  the  acts 
made  grounds  of  avoiding  a  discharge,  is  bad 
on  demurrer.  The  plaintiff  in  such  case  must 
specify  the  particular  fraud  on  which  he  intends 
to  rely.     Service  v.  Haemumce,  2  Johns.  96. 

281.  To  a  plea  of  a  discharge  under  the  in- 
solvent act  of  New  York,  the  plaintiff  replied, 
that  the  defendant  had  procured  a  creditor  to 
sign  his  petition,  and  make  affidavit  for  a  larger 
sum  than  was  due  to  him ;  that  he  had  concealed 
the  plaintiff  *8  debt,  and  that  he  had  concealed  a 
debt  due  to  him,  the  insolvent  The  replication 
is  bad,  as  containing  three  distinct  and  indepen- 
dent grounds  for  avoiding  the  discharge,  which 
would  require  several  distinct  points  to  be  put 
in  issue.     Cooper  v.  HeeirmaMce^  3  Johns.  315. 

282.  A  discbarge  of  an  insolvent,  granted  un- 
der the  New  York  act  of  April  3d,  1811,  which 
was  repealed  in  1812,  is  not  admiwible  in  evi- 
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dence,  under  the  general  issae,  in  an  action  com- 
menced against  the  insolvent  in  1813 ;  he  should 
giye  notice  of  his  discharge  with  the  plea.  Set- 
si&n*  T.  Phinmy,  11  Johns.  1€2.  And  evidence  is 
not  admissible  that  the  defendant  mentioned  his 
discharge  at  the  time  of  pleading  such  general 
issue,  t^. 


INSPECTION  LAWS. 

.  On  a  demurrer  to  evidence,  in  Pennsyl- 
rania,  eyery  fact  is  taken  pro  eonfesso  which 
can  reasonably  be  inferred  from  the  evidence. 
Dickey  v.  Schroder,  3  S.  &  R.  413. 

2.  inspectors  of  tobacco,  under  the  Virginia 
act,  are  entitled  to  an  allowance  of  $50  for  each 
hand,  over  two,  kept  by  virtue  of  an  order  of 
court,  as  laborers  at  their  warehouses.  Branch 
T.  CommanweaUh,  1  H.  ^k  M.  479. 
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INSURANCE,  Marine. 

Subject  Matter,  (a.)  What  Trade  or 
Ooods  are  legale  and  the  Subject  of 
Insurance,     (b.)   Freight. 

Insurable  Interest,  (a.)  What  is  an 
insurable  Interest.  (  b.)  Wager  Pol- 
icy. 

Seaworthiness  and  Competency  of  Ship. 

Risks.  (  a.)  What  Risks  are  within  the 
Policy.  (b. )  Commencement  and 
Duration  of  Risk. 

Policy,  (a.)  Party  effecting  the  Policy. 
(b.)  General  Construction,  and  when 
valued  or  open,  (c.)  Description  of 
the  Subject,  (d.)  Description  of  the 
Voyage,  (e.)  Parol  Evidence  to  ex- 
plain a  Policy. 

Warranty,  (a.)  Warranty  emress  or 
implied,  and  J^ature  ana  Effect  of  it. 
(h.)  Compliance  with  Warranty; 
Warranty  of  JTeuirality,  8^  (c.) 
Warranty  against  illicit  and  contra- 
hand  Trade,     (d.)    Other  Warranties. 

Representation. 

Concealment.  ( a.)  What  is  a  material 
Concealment,  and  its  Effect,  (b.) 
What  need  not  he  disclosed. 

Deviation,  (a.)  What  is  a  Deviation. 
(  b.)    What  is  not  a  Deviation. 

Lose.  (  a.)  By  Perils  of  the  Sea.  (  b.) 
By  Capture,  (c.)  By  .Arrest  arul  De- 
tention, (d.)  By  Barratry.  (e.) 
Other  Losses,  (fj  What  constitutes 
a  total  Loss,  partial,  technical,  fye. 
MandonmcfU.  (a.)  Upon  Capture,  Ar- 
rest, or  Detention,  (h.)  When,  by 
whom,  and  how,  an  Mandonment  is 
to  he  made,  (c.)  What  justifies  an 
Mandonment.  (d.)  When  may  aban- 
don for  a  total  Loss,  (e^  Effect 
of  an  Abandonment.  (  f.)  Waiver  ^ 
Abandonment,     (g.)    Other  Matters. 


of  an  Abandonment.     (  f.)    Waiver  of 
Abandonment,     fg.)    Oi' 
Average  and  ContnSution. 


Prior  Insurance,  Reassurance. 
Double  Insurance. 
Preliminary  Proofs. 
Adjustment  of  Losses, 
Return  of  Premium. 
Action  on  the  Policy. 
Transfer  of  Policy,  ^e. 
Other  Matters. 


I.   Subject  Matter. 

( a.)    What  Trade  or    Goods  are  legal^  and  the 
Subject  of  Insurance. 

1 .  A  contract  of  insurance,  made  on  a  voyage 
which  is  opposed  to  the  common  statute  or 
maritime  laws  of  the  country  where  it  is  eflected, 
is  void.     Craig  v.  Ins.  Co.  Pet.  C.  C.  410. 

2.  No  insurance  of  a  voyage  in  violation  of  the 
laws  of  our  own  country  can  bind  the  insurer. 
Breed  v.  Eaton,  10  Mass.  21.  Richardson  v. 
Maine  Ins.  Co.  6  Mass.  102. 

3.  Inearance  against  loss  by  a  breach  of  foreign 
trade  laws  is  a  legal  contract;  but  such  risk 
must  be  expressly  assumed  in  the  policy.  Parker 
V.  Jones,  13  Mass.  173.  Except  in  a  case  where 
none  but  a  contraband  trade  can  be  carried  on. 
Richardson  v.  Maine  Ins.  Co.  6  Mass.  102. 

4.  If  the  trade  in  which  a  vessel  is  to  be  en- 
gaged during  the  voyage  be  contrary  to  the  laws 
of  the  country,  or  the  Taws  of  nations,  a  policy 
upon  the  ship,  equally  with  one  on  the  cargo, 
the  peculiar  subject  of  interdiction,  is  void.  Gray 
V.  Sims,  3  Wash.  C.  C.  276. 

5.  A  vessel  was  insured  from  New  York  to  St. 
Bartholomew's,  and  at  and  from  thence  back  to 
New  York,  with  liberty  to  touch  and  trade  at 
Martinique.  The  vessel  discharged  her  outward 
cargo  at  Martinique,  and  had  taken  in  part  of  a 
return  cargo,  when  a  loss  happened.  Held,  that 
if  the  cargo  she  had  taken  in  at  Martinique  was 
intended  for  the  United  States,  it  was  a  breach 
of  the  non-intercourse  law  of  the  United  States, 
passed  March  1st,  1809,  which  was  then  in  ope- 
ration,  by  which  the  vessel  would  be  forfeited, 
and  the  property  be  immediately  vested  in  the 
United  States,  so  that  the  owners  would  have  no 
insurable  interest.    Fontaine  v.  Phemix  Ins.  Co: 

11  Johns.  293.  Held,  also,  that  by  •<  return 
car^o  *'  was  meant  a  cargo  for  the  home  port, 
which  fact,  however,  as  it  subjected  the  vessel  to 
forfeiture,  must  be  conclusively  shown ;  but  as  the 
plaintiff  in  this  case  had  given  no  evidence  to 
explain  his  intention,  or  to  show  that  the  cargo 
was  not  intended  for  the  United  SUtes,  the 
court,  on  that  ground,  set  aside  the  verdict  for 
the  plaintiff,  and  granted  a  new  trial,  ib. 

6.  A  policy  to  protect  illicit  trade  in  another 
country  is  valid ;  aliter,  if  the  trade  is  to  be  car- 
ried on  here.  Gardiner  v.  Smith,  1  Johns.  Cas. 
141. 

7.  Insurance  that  a  license  unfilled  shall  not 
be  destroyed  or  rendered  useless  is  not  an  ille- 
gal contract.     Perkins  v.  JV^w  Eiigland  Ins.  Co. 

12  Mass.  214. 

(b.)  Freight. 

8.  No  other  interest  is  covered  by  an  insurance 
on  freight  than  freight  strictly  so  called,  (that 
is,  an  interest  accruing  to  the  insured  for  the  use 
of  a  vessel  of  which  he  is  owner,)  unless  the 
insured  has  disclosed  the  peculiar  nature  of  his 
interest.     Riley  v.  Del^fieU,  7  Johns.  522. 

9.  If,  where  A  sells  a  vessel  to  B,  it  is  agreed 
that  A,  the  vendor,  should  have  the  benefit  of 
freight  to  arise  from  a  voyage  for  which  A  had 
previously  chartered  the  vessel,  the  interest  of 
A  is  not  freight,  and  cannot  be  insured,  eo  nom- 
ine, as  freight,  unless  accompanied  with  a  dis- 
closure of  the  particular  nature  of  his  interest. 
ib. 

10.  The  charterer  cannot  insure  freight  eo 
nomine;  but  aliter,  of  an  advance  of  freight 
money.  Robhins  v.  JV.  York  Ins.  Co.  1  Hall, 
325.    MeUen  v.  National  Ins.  Co.  1  Hall,  458. 
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11.  If  the  charterer  of  a  veBBcl  insares  the 
freight,  without  any  farther  designation,  he  can 
recover  nothing  in  case  of  loss,  as  he  has  no 
insurable  interest;  for  the  policy  being  on  freight 
generally,  cannot  be  considered  to  be  on  freight 
earned.     Ckeriot  y  Barker,  2  Johns.  346. 

12.  Where  freight  is  insured,  and  the  vessel 
meets  with  an  injury  during  the  voyage,  the 
insured  cannot  recover  from  the  insurer,  unless 
he  has  entitled  himself  to  receive  freight  from 
the  shipper,  by  offering  to  carry  ^  on  the  goods. 
GrisvMfld  V.  Jf.  York  Ins.  Co,  3  Johns.  321. 

13.  Where  the  outward  voyage  of  a  vessel  is 
broken  up,  and  the  vessel  insured  earns  freight 
on  her  return  voyage,  the  underwriters  upon 
her  outward  voyage  have  no  claim  to  the 
freight  earned  after  the  voyage  insured  has  been 
broken  up.  Simonds  v.  Union  Ins,  Co.  1  Wash. 
C.  C.  443. 

14.  In  an  action  on  a  policy  on  freight,  it 
appeared  that  the  vessel  was  obliged  to  put  into 
a  port  from  necessity,  and  the  cargo  obliged  to 
be  taken  out  for  the  purpose  of  repairing  the 
■hip ;  the  cargo  was  found  greatly  deteriorated, 
and  in  a  state  not  fit  to  be  reshjpped,  and  was 
accordingly  sold.  The  vessel  was,  however, 
repaired,  so  as  to  be  able  to  prosecute  her  voyage. 
Held,  that  the  insured  could  not  recover  for  a 
loss  of  the  freight,  as  the  subject  still  remained 
in  specie^  thougn  damaged.  SaXtus  v.  Ocean  Ins. 
Co.  14  Johns.  138. 

15.  The  wages  of  the  crew,  during  the  deten- 
tion by  an  embargo,  are  not  chargeable  to  the 
ship,  nor  are  they  general  average,  but  fall  ex- 
clusively on  the  n'eight.  AT  Bride  v.  Marine  Ins. 
Co.  7  Johns.  431. 

16.  In  case  a  ship  becomes  disabled  during 
the  voyage,  and  part  only  of  the  cargo  is  sent  to 
its  port  of  destination  in  another  vessel,  the 
insurer  on  freight  is  not  entitled  to  a  deduction 
from  the  loss,  or  allowance  for  the  freight  earned 
on  that  part,  unless  he  shows  that  the  goods 
were  delivered  to  the  insured  at  the  port  of 
destination,  or  that  the  insured  had  notice  of 
their  arrival  and  situation.  Saltus  v.  Ocean  Ins. 
Co.  12  Johns.  107.  An  insurance  was  made  on 
freight,  iVom  Riga  to  New  York.  The  bulk  of 
the  cargo  consisted  of  hemp,  and  the  residue  of 
manufactured  goods  and  iron.  The  vessel  put 
into  a  port  in  Ireland,  in  distress,  and,  on  sur- 
vey, was  found  incapable  of  prosecuting  her 
voyage,  unless  repaired  at  an  expense  equal  to 
her  value.  The  master,  under  the  advice  of 
merchants  in  the  port,  sold  the  hemp  there,  and 
shipped  the  residue  of  the  cargo,  in  another  ves- 
sel, for  New  York.  This  vessel,  though  not  one 
fourth  loaded,  could  not  have  taken  more  than 
one  third  of  the  hemp,  there  being  no  machinery 
to  stow  it ;  and  had  it  been  taken  out  in  bales, 
the  rebinding  it  and  stowing  it  would  have  been 
equal  to  its  value.  It  did  not  appear  that  the 
goods  reshipped  for  New  York  had  reached 
there,  or  that  any  freight  had  been  earned. 
Held,  that  the  insured  were  entitled  to  recover 
foT  a  total  loss.  ib. 

17.  Where  freight  is  insured,  and  the  vessel 
meets  with  an  injury  during  the  voyage,  the 
insured  cannot  recover  from  the  insurer,  unless 
he  has  entitled  himself  to  receive  freight  from 
the  shipper,  by  offering  to  carry  on  the  goods. 
Crriswold  v.  Jf.  York  Ins.  Co.  1  Johns.  205. 

18.  Insurance  on  freight  from  New  York  to 
Bremen,  with  liberty  to  touch  at  Amsterdam, 
&c.,  "  warranted  free  from  seizure  in  port." 
The  ship,  from  necessity,  put  into  Texel,  where 
she  was  detained  by  uie  laws  of  the  country. 
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While  so  detained,  a  violent  storm  arose,  and,  for 
greater  safety,  and  with  the  advice  of  the  crew, 
the  cables  were  cut,  and  the  ship  run  on  shore, 
in  consequence  of  which  she  was  so  much  in 
jured  as  not  to  be  worth  repairing,  if  got  off, 
which  was  deemed  impracticable.  The  cargo, 
having  been  discharged,  was  seized  by  order  of 
government,  and  put  into  the  king's  stores 
Held,  that  to  entitle  the  plaintiff  to  freight,  there 
must  have  been  either  a  delivery  of  the  cargo  at 
Bremen,  or  a  voluntary  acceptance  of  it  at  Texel 
or  Amsterdam,  by  the  consignee  or  supercargo, 
or  a  refusal  b^  him,  upon  an  offer  made,  to  carry 
on  the  goods  m  another  vessel;  that  if  the  master 
or  shipowner  neglects  to  forward  the  goods  by 
another  vessel,  when  he  has  it  in  his  power  to 
do  so,  in  consequence  of  which  the  freight  is 
lost,  the  insurer  is  not  liable ;  and  that  it  was 
incumbent  upon  the  insured  to  show  that  the 
master  was  prevented  by  some  other  cause  than 
the  seizure  of  the  goods  fVom  carrying  them  to 
Bremen  —  otherwise  the  omission  to  carry  them 
was  imputable  to  the  seizure,  as  the  apparent 
and  proximate  cause.  Bradhurst  v.  Columbian 
Ins.  Co.  9  Johns.  17.  Goods  on  board  the  same 
vessel,  and  for  the  same  voyage,  were  insured 
aranst  the  danffers  of  the  sea  only,  and,  in  case 
of  capture  or  detention,  the  risk  to  continue 
during  and  after  the  detention.  Held,  that  there 
was  no  acceptance  of  the  cargo  at  Amsterdam  or 
the  Texel,  by  the  supercargo  or  agent  of  the  ship- 
pers ;  and  that  the  loss  of  voyage  was  occasioned 
by  the  seizure,  which  prevented  the  cargo  from 
being  sent  on  to  its  port  of  destination  in  another 
vessel ;  the  presumption  being,  from  the  cir- 
cumstances of  the  case,  and  no  evidence  to  the 
contrary  being  shown  by  the  plaintiff,  ^hat,  had 
it  not  been  for  the  seizure,  another  vessel  might 
have  been  procured  to  carry  the  cargo  to 
Bremen.  Schieffelin  r,  Jf.  York  Ins,  Co.  9 
Johns.  21. 

19.  The  insurer  on  the  cargo  has  nothing  to  do 
with  the  freight,  and  the  acceptance  of  the  net 
proceeds  of  the  cargo  by  the  insurers,  after 
abandonment,  forms  no  ground  for  a  claim  of 
freight  against  them.  Marine  Ins.  Co,  r.  United 
Ins.  Co.  9  Johns.  186. 

20.  A  part  of  a  cargo  being  lumber,  three 
fifths  of  which  were  to  he  taken  for  freight,  and 
for  the  other  articles  a  sum  of  money,  a  policy 
on  property  on  board,  effected  by  the  owner  of 
the  vessel,  covered  this  three  fifths  of  the  lum- 
ber,  but  not  the  freight  of  the  rest  of  the  cargo. 
f^iggin  ▼•  Mercantile  Ins.  Co.^  7  Pick.  271. 

21.  If  a  capture  takes  place  daring  the  voyage, 
the  freight  will  be  chargeable  up  to  the  day  of 
capture.  Leavenworth  v.  Delafield^  1  Caines, 
573. 

22.  Where  there  is  a  constructive  total  loss  of 
a  vessel,  and  she  is  abandoned,  the  freight  minr 
be  abandoned,  although  the  vessel  is  afterward 
repaired,  and  proceeds  on  the  voyage,  and  earns 
all  the  freight.  Coolidge  v.  Gloucester  Ins,  Co, 
15  Mass.  341. 

23.  There  being  a  constroctive  total  loss  of  a 
vessel,  freight  insured  may  be  recovered,  tb. 

24.  On  a  total  loss,  the  gross  amount  is  the 
sum  to  be  recovered  on  a  policy  for  freight. 
Stevens  y.  Col.  Ins.  Co.  3  Caines,  43. 

25.  A  vessel  was  chartered  for  the  outward 
and  return  voyage  for  an  entire  sum,  payable  in 
a  certain  time  after  delivering  the  return  cargo. 
Having  delivered  the  outward  cargo,  the  vessel 
was  captured  on  her  return  home,  and  carried 
in,  the  cargo  libelled,  and  ordered  to  be  retained 
for  further  proof,  subject  to  the  lien  of  the  ship 
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•wnen  for  the  fireight.  The  veMel  returned 
without  the  cargo,  and  the  goods  were  afterwards 
ordered  to  be  restored,  but  neither  they  nor  the 
proceeds  ever  came  to  the  hands  of  the  owners  or 
UMurers,  who  had  paid  for  a  total  loss.  No  freight 
is  in  this  case  due ;  the  outward  and  homeward 
Yoyage  being  one  and  entire,  the  freight  de- 
pended on  the  entire  performance,  and  the 
master  ought  to  haye  waited  for  the  decision  of 
Ihe  court  of  admiralty,  that,  in  case  of  restitu- 
tion, he  might  complete  the  yoyage,  or,  of  con- 
demnation, recover  the  freight  from  the  captors. 
Barker  r.  Chmriot^  2  Johns.  352. 

26.  Generally,  an  inchoate  right  to  freight 
does  not  commence  until  the  cargo  is  put  on 
board ;  but  if  the  freight  is  insured  in  a  valued 
policy,  the  right  to  indemnity  attaches,  if  any 
part  of  the  cargo  is  shipped.  Hart  v.  Ddawart 
hu,  Co,  2  Wash.  C.  C.  346. 

27.  Under  a  valued  policy  on  freight,  **  at  and 
from  a  port"  to  another,  and  "  at  and  from 
thence  back,"  double  the  amount  of  premium 
bein^  given  that  is  usually  paid  on  a  voyage 
•ut,  it  was  held,  that  the  msured  was  entitled 
lo  recover  the  frdl  amount  of  his  policy,  without 
deducting  freight  on  the  outward  risk,  the  vessel 
having  Men  captured  on  her  return  voyage. 
Dmvtt  V.  JEUUUtt^  3  Caines,«16.  If  insurance  is 
obtained  at  one  office  on  the  vessel,  at  another 
en  freight,  and  the  insured  abandons,  on  a  cap- 
ture, wst  to  the  insurers  on  the  vessel,  then  to 
those  on  freight,  receiving  50  per  cent,  from  the 
insurers  on  the  vessel,  and  an  assignment  of 
their  claim  on  the  insurers  of  freight,  the  insured 
is  entitled  to  their  share  of  the  freight,  ib. 

28.  Where,  in  the  course  of  a  voyage,  a  vessel 
met  witli«a  constructive  total  loss,  and  was  aban- 
doned, with  the  freight,  by  a  part  owner,  but  she 
put  into  an  interm^ate  port,  was  repaired,  and 
Imished  the  voyage,  and  earned  the  whole 
freight,  it  was  held,  that  the  insurers  were 
entitled  to  a  reasonable  freight,  from  the  oom- 
Biencement  of  the  voyage  to  the  port  where  she 
was  repaired,  and  that  the  remainder  should  go 
to  the  owners,  the  insurer  taking  his  proportion- 
ate share,  according  to  the  part  abandoned  to 
him.     CooUdge  v.  Gloucester  Ins,  Co.  15  Mass. 
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29.  Where  the  insured  was  entitled  to  the 
freight  of  a  ship,  having  abandoned  for  a  total 
loss,  two  thirds  of  the  vessel  being  occupied 
with  the  goods  of  the  insured,  the  balance  with 
the  goods  of  other  shippers,  it  was  held,  that  the 
insured  was  not  bound  to  make  good  to  tibe  in- 
surer the  whole  amount  at  which  the  freight 
was  valued,  and  which  they  paid  him  on  account 
of  his  abandonment.  i>ttiii4w  v.  U,  States  Ins.  Co. 
12  S  &  R.  437. 

30.  Under  a  policy  on  profits,  the  assured  can- 
not sell  his  goods,  and  then  call  on  the  under- 
writers for  a  loss  on  the  profits.  Tom  v.  Smitk^ 
3  Caines,  245. 

31.  Insurance  may  be  efiected  on  the  profits 
of  a  voyage,  and  the  insured  may  recover  Ibr  a 
total  or  partial  loss  of  them.  ^Iboti  v.  Sebor^  3 
Johns.  Gas.  39. 

32»  Where  a  vessel  was  driven  back  to  the  port 
of  departure,  and  there  abandoned  as  for  a  total 
loss,  no  frei|^t,  pro  rata  UineriSj  being  there- 
fore earned,  though  the  goods  were  accepted  by 
the  shippers,  held,  in  an  action  on  a  policy  on 
freight,  that  the  loss  of  freight  was  absolutely 
total,  that  there  was  nothing  to  abandon  to  the 
insurers,  and  that  the  master  was  not  bound  to 
procure  another  vessel  and  proceed  with  the 
goods,  to  warxint  a  rea'^veiy  upon  the  freight 


policy.     Centsr  v.  ^tneriean  Ins.  Co,  7  Cow.  664 
S.  C.  4  Wend.  45. 

33.  Where  a  vessel  and  freight  are  separately 
insured,  an  abandonment  of  me  vessel  to  the 
insurer  on  the  vessel  does  not  preclude  the  in- 
sured from  recovering  on  the  policy  on  freight 
Livingston  v   Columbian  Ins.  Co,  3  Johns.  49. 

34.  Where  a  vessel  is  abandoned,  and  the  in- 
surer accepts,  all  freight  earned  by  the  vessel 
after  the  abandonment  must  belong  to  the  in- 
surer. UjotedL  hu.  Co,  v.  Lenox,  1  Johns.  Cas. 
377.     S.  C.  2  Johns.  Cas.  443. 

35.  After  an  abandonment  of  a  vessel  is  ac 
cepted  by  the  underwriters,  they  are  entitled  to 
the  freight  subsequently  earned.     Hammond  v 
Essex  F.  4^  M,  Ins.  Co.  4  Mason,  196. 

36.  If  the  master  makes  a  special  contract  to 
receive  a  moiety  of  the  freight  in  lieu  of  wages, 
and  procures  insurance  of  his  part  of  the  freight, 
and  abandons  as  for  a  total  loss,  and  freight  is 
subsequently  earned,  his  abandonment  does  not 
operate  as  an  assignment  of  the  freight  so  subse- 
quently earned,  and  he  is  entitled  to  recover  his 
moiety  of  the  same  freight  against  the  owners  or 
abandoners  who  have  received  it.  ib 

37.  The  insurer  is  not  liable  for  freight  in- 
sured, if  the  master  has  lost  the  freight  by  his 
own  act,  in  unwarrantably  giving  up  the  voyage. 
Clark  V.  Mass.  Ins,  Co.  2  Pick.  104. 

38.  In  a  policy  on  freight  at  and  from  Gibral- 
tar to  Philadelphia,  a  vessel  sailed  from  Gibraltar 
with  specie,  but  without  obtaining  a  cargo,  or 
contracting  for  one,  and  was  lost.  It  was  held, 
the  insured  were  not  entitled  to  recover.  jSdams 
V.  Pennsylvania  Ins.  Co.  1  Rawle,  97. 

39.  The  alleged  custom,  in  Philadelphia,  to 
strike  off  one  third  of  the  gross  freight  for 
charges,  and  to  pay  two  thirds  only  to  the  as- 
sured, in  a  policy  on  freight,  where  a  total  loss 
has  occurred,  is  unreasonable,  and  is  in  direct 
opposition  to  the  terms  of  the  policy.  M^Gregot 
V.  Pennsylvania  Ins.  Co.  1  Wash.  C.  C.  39 

40.  Where  a  vessel  and  freight  are  separately 
insured,  after  an  abandonment  made  to  each  set  ojf 
underwriters,  the  underwriters  on  the  freight  are 
entitled  to  the  fireight  earned  before  that  time, 
and  the  underwriters  on  the  vessel  to  the  freight 
earned  after.  Hammond  v.  Essex  F.  ^  Jf.  £i#. 
Co.  4  Mason,  196. 

II.    Insurable  Interest. 

(a.)  What  is  an  Insurable  Interest. 

41.  The  term  interest,  as  used  in  regard  to  the 
right  to  insure,  does  not  necessarily  imply  any 
property  in  the  subject  of  insurance.  Buck  v. 
Chesapeake  Ins.  Co,  1  Pet.  163. 

42.  One  may  insure  his  equitable  interest  in 
property,  the  legal  title  to  which  is  in  another. 
Oliver  v.  Green,  3  Mass.  133.  Locke  v.  Jfortk 
American  Ins.  Co.  13  ib.  61.  Bartlet  v.  Walter^ 
13  ib.  267. 

43.  A  procured  insurance  in  his  own  name  on 
a  oargo  the  legal  title  to  which  was  in  B,  and  the 
equitable  title  to  which  was  in  A,  he  having  bor- 
rowed the  money  to  pay  for  the  cargo  of  B,  and 
the  bills  of  lading  and  invoice  being  in  B*s  name. 
It  was  held,  that  A  had  an  insurable  interest, 
and  B  was  a  competent  witness.  Locke  v.  AbrC4 
American  Ins,  Co,  13  Mass.  61. 

44.  A  bona  fide  equitable  interest,  of  which  the 
legal  title  is  in  another,  may  be  insured  under 
the  name  of  property,  and  the  applicant  is  not 
bound  to  state  his  interest  unless  it  is  particular- 
ly inquired  by  the  insurer.  Tyler  v.  JEtna  Ims 
Co.  12  Wend.  507.    S.  C.  16  ib.  385. 
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45.  The  owner  of  the  cargo,  without  request 
from  the  owner  of  the  yessel,  repaired  her  on 
the  Toyage,  *and  effected  an  insurance,  in  his 
own  name,  on  his  expenditures  for  repairs. 
Held,  that  he  had  not  an  insurable  interest  in  the 
vessel.     Buchanan  v.  Ocean  In3.  Co.  6  Cow.  318. 

46.  Different  parties,  having  different  inter- 
ests in  the  same  subject  matter,  may  severally 
procure  insurance  of  their  several  interests. 
Uigginson  v.  DaU^  13  Mass.  96.  Locke  v.  Jforth 
American  Ins.  Co.  ib.  61. 

47.  Profits  may  be  insured  by  one  who  has  not 
the  absolute  property  in  the  goods,  by  a  valued 
policy  honestly  made.  French  v.  Hope  Ins.  Co. 
16  Pick.  397.  Locke  v.  Jforth  American  Ins.  Co, 
13  Mass.  61. 

48.  One  owning  one  half,  and  hiring  the  other 
half,  of  a  vessel,  with  a  covenant  to  pay  a  fixed 
■um  —  the  value  of  half  the  vessel  —  in  case  of 
loss,  may  procure  insurance  on  the  whole  vessel, 
as  his  property.     Oliver  v.  Greene,  3  ib.  133. 

49.  A  and  B,  being  joint  owners  of  a  ship,  in 
equal  proportions,  A  effected  an  insurance  on 
the  whole  ship  in  his  own  name.  The  policy 
contained  a  valuation,  which  was  the  full  value 
of  the  ship ;  and  A,  in  an  action  on  the  policy, 
averred  the  loss  to  be  in  him  solely.  Held,  that 
A  could  recover  for  a  moiety  only  of  the  sum 
at  which  the  vessel  was  valued,  or  according  to 
the  amount  of  his  interest  proved  ;  but  that  he 
was  entitled  to  a  return  of  one  half  of  the  pre- 
mium paid  on  the  whole  sum.  Murray  v.  Colum- 
Han  Ins,  Co.  11  Johns.  302. 

50.  A  and  B  were  joint  and  equal  owners  of  a 
Teasel,  and  B  had  her  insured  in  his  own  name 
to  the  amount  of  $1500,  rating  her  value  at 
$2500.  Held,  that  the  policy  did  not  cover  the 
interest  of  A,  and  that  he  could  not  recover  any 
part  of  the  insurance  from  B,  on  B's  receiving 
it  from  the  insurers.  GarreU  v.  Uanna,  5  Har. 
A  J.  412. 

51.  A  purchased  the  whole  of  a  cargo,  in 
which  B  was  to  be  interested  one  third,  and 
which  was  charged  to  him  by  A,  and  the  in- 
Yoices  and  bills  of  lading  made  out  in  their  joint 
names.  Some  time  after,  B  directed  his  corres- 
pondent to  place  the  proceeds  of  the  cargo  to 
the  credit  of  A.  Held,  that  A  had  not  such  a 
Hen  on  the  one  third  belonging  to  B  as  amounted 
to  an  insurable  interest ;  nor  could  A,  who  had  in- 
sured the  whole,  and  had  averred  an  interest  in  the 
whole  cargo,  recover  for  more  than  two  thirds. 
Murray  v.  Columbian  Ins.  Co.  11  Jphna.  302. 

52.  A,  having  procured  insurance  on  his  ship, 
for  whom  it  may  concern,  made  a  bill  of  sale  of 
her  as  security  for  responsibility  assumed  by  B, 
taking  an  instrument,  under  seal,  whereby  B 
covenanted  to  apply  the  proceeds  of  the  ship  to 
secure  himself  only.  It  was  held,  that  A  baa  an 
insurable  interest.  Gordon  v.  Mass,  Ins.  Co,  2 
Pick.  249. 

53.  The  owner  of  a  ship,  mortgaged  to  her  full 
value,  still  has  an  insurable  interest.  Higginson 
V.  Dtdl,  13  Mass.  96.     Gordon  v.  Mass.  Ins.  Co, 

2  Pick.  249.  A  mortgagor  may  insure  his  equit- 
able interest.  Strong  v.  Manufacturers'  Ins.  Co, 
10  Pick.  40.  Curry  v.  Commonwealth  Ins.  Co, 
ib.  535. 

54.  An  interest  in  the  vessel  and  cargo  gives 
an  interest  in  the  profits  of  Uie  vovage,  which 
may  be  insured.     Fosdick  v.  Jiorwtch  Ins,  Co. 

3  Cay,  108. 

55.  The  hirer  of  a  vessel,  who  contracts  to 
Keep  her  insured,  has  an  insurable  Interest. 
BarUet  v.  Walter,  13  Mass.  267. 

56.  The    plaintiff  chartered   a  vessel  for  a 


voyage  for  (750,  and  a  cargo  was  put  on  board 
by  a  third  person,  who  was  to  pay  him  $1003 
freight.  The  plaintiff  effected  insurance  of 
$1000  on  freight  valued  at  $1000.  The  ship  was 
lost  on  the  voyage,  so  that  nothing  became  due 
from  the  plaintiff  to  the  owner.  It  was  held, 
that  the  plaintiff  had  an  insurable  interest ;  that 
it  was  protected  by  the  terms  of  the  policv ;  and 
that,  if  the  valuation  was  fairly  made  by  the  par- 
ties,  with  a  Aill  knowledge  of  the  material  facts, 
the  plaintiff  was  entitled  to  recover  $1000,  pur- 
suant to  the  valuation  ;  but  if  the  valuation  was 
evasive,  and  a  cover  for  a  wager,  it  should  be  set 
aside,  and  the  plaintiff  should  recover  according 
to  his  actual  interest.  Clark  v.  Ocean  Ins.  Co, 
16  Pick.  289. 

57.  A  cestui  que  trust  may  insure  his  interest 
on  the  trust  property.  Gordon  v.  Mass.  Ins.  Co, 
2  Pick.  249. 

58.  A  factor  has  an  insurable  interest  in  goods 
on  which  he  has  a  lien  for  advances.  Russel  v. 
Union  Ins.  Co.  1  Wash.  C.  C.  409. 

59.  Whether  a  lien  on  goods  is  an  insurable 
interest  or  not,  if  the  goods  themselves  are  in- 
sured by  the  person  claiming  the  lien,  as  agent 
for  the  owner  of  the  goods,  he  cannot  recover  as 
for  a  total  loss  in  an  action  upon  such  policy, 
when  the  goods  have  been  restored  to  the 
owner,  and  the  owner  does  not  satis^  the  lien. 
Donath  V.  Itis.  Co.  4  Dall.  463.  They  may, 
however,  recover,  in  such  case,  for  the  partial 
loss  sustained  by  the  owner  of  the  ffoods.  ib. 
As  to  what  lien  on  the  ship  and  goods  consti- 
tutes an  insurable  interest.  Russel  v.  Ins.  Co, 
ib.  421. 

60.  By  a  policy  on  vessel  and  cargo,  a  party 
having  a  lien  for  advances,  or  a  special  owner- 
ship and  possession,  may  protect  his  interest  in 
the  vessel  and  cargo  to  the  extent  of  his  ad- 
vances and  lien.  Seamans  v.  Loring,  1  Mason, 
127. 

61.  In  an  action  upon  a  policy  of  insurance 
upon  profits  valued  at  $1000,  it  appeared  that 
the  plaintiff  had  made  a  contract  with  one  R., 
that,  in  consideration  of  $1000  paid  by  him  to 
R.,  he  should  have  a  right  to  take  one  half  of 
anv  palm  leaf  imported  by  R.  upon  paying  one 
half  of  the  costs  and  charges ;  that  the  plaintiff 
agreed  to  take  one  half  or  a  certain  carcro,  and 
advanced  $600  upon  it  before  its  arrival,  but  that 
sum  was  repaid  him  upon  learning  that  the 
palm  leaf  had  been  discharged  at  Charleaton,  in 
a  damaged  condition ;  and  tnat  there  would  have 
been  a  profit,  if  the  palm  leaf  had  arrived  safely 
at  Boston.  It  was  held,  that  the  plaintiff  had  an 
insurable  interest  in  the  profits  ;  and  that  he  was 
entitled  to  recover  for  a  total  loss,  notwithstand- 
ing that  a  small  salvage  had  been  received  by 
R.     French  v.  Hope  Ins,  Co.  16  Pick.  397. 

62.  Where  a  person  became  surety  for  the 
payment  of  the  value  of  the  cargo  of  a  vessel  in 
case  of  its  condemnation  by  a  court  of  appeals  in 
Spain,  the  cargo  having  been  delivered  to  him 
for  his  indemnity ;  it  was  held,  that  he  had  an 
insurable  interest  therein.  Russel  v.  Union  Ins, 
Co,  1  Wash.  C.  C.  409.  The  restitution  of  the 
property  to  the  original  owners,  and  thus  taking 
it  out  of  the  possession  of  the  surety,  was  a  \oh» 
by  one  of  the  perils  insured  against,  ib. 

63.  A  supercargo  assigns  his  commissions,  in 
case  of  his  death  during  the  voyage,  to  a  creditor 
for  the  payment  of  a  debt ;  it  was  held,  that  the 
assignee*s  interest  in  the  voyage  was  insurable. 
WeOs  V.  Philadelphia  Ins.  Co.  9  S.  dt  R.  103. 

64.  A  master  of  a  ship,  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  an 
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derwriten,  and  buys  it  in  at  the  sale,  to  prevent 
a  loss,  does  not  become  owner  of  the  property 
thereby,  so  as  to  acquire  thereby  an  insurable  in- 
terest.    Barker  y.  Marine  Ins.  Co.  2  Mason,  369. 

65.  The  master  of  a  vessel,  on  board  which 
there  is  property  consigned  to  him,  in  the  ab- 
sence of  proof  that  he  had  no  authority  to  in- 
sure, has  an  insurable  interest  in  the  property 
on  board,  which  is  sufficient  to  authorize  a  recov- 
ery of  a  loss  on  the  policy.  Buck  v.  Chesapeake 
Ins.  Co.  1  Pet.  163. 

66.  The  commission  of  a  master  is  an  insurable 
interest.     Holbrook  v.  Brovm,  2  Mass.  280. 

67.  Where  the  interest  of  one  is  insured  by 
mistake,  by  another  supposing  himself  to  be  an 
agent,  and  no  risk  was  run,  it  was  held,  that  the 
principal  might  recover  the  premium  advanced- 
Steinback  v.  Rhinelander^  3  Johns.  Cas.  269. 

68.  Where  one  obtains  an  insurance  of  the 
property  of  another  in  his  possession,  without 
mstructions  so  to  do,  the  owner  may  adopt  the 
policy  at  any  time  before,  or  within  a  reasonable 
time  after,  a  loss.  fVatkins  v.  Durandy  1  Port. 
251. 

69.  If  a  person  purchases  a  vessel,  and  takes 
the  possession  and  control  of  her,  paying  part 
of  the  purchase  money,  it  being  agreed  that  she 
shall  remain  in  the  name  of  the  original  owners 
until  the  whole  is  paid,  when  they  are  to  give  a 
bill  of  sale,  that  purchaser  has  an  insurable 
interest  in  the  vessel,  which  is  covered  by  an  in- 
surance generally.  Kenny  v.  Clarkson.  I  Johns. 
385. 

70.  Where  American  merchants  obtained  in- 
surance on  a  cargo  of  salt,  warranting  it  Ameri- 
can, which  they  instructed  their  captain  to  load  in 
England,  and  in  the  mean  time  the  consignees 
in  England  load  the  vessel  with  salt  at  their  own 
expense,  and  take  a  bill  of  lading  from  the  cap- 
tain deliverable  to  their  own  agent  in  America; 
on  their  voyage  to  America,  the  ship  foundered. 
It  was  held,  1st,  that  the  American  merchant 
had  DO  insurable  interest  in  the  cargo  ;  2d,  if  he 
had  any  interest,  the  warranty  of  American  prop- 
erty was  forfeited  by  the  British  interest  in  the 
cargo ;  3d,  that  this  was  not  a  case  of  double 
insurance,  that  is,  for  the  same  risk  and  for  the 
same  persons.     Warder  v.  Horton^  4  Binn.  529. 

71.  The  purchaser  of  a  vessel,  on  which  there 
is  a  bottomry  bond,  without  his  knowledge, 
ma^  insure  his  interest.  Williams  v.  Smithy  2 
Games,  13. 

72.  A  bottomry  interest  is  insurable  only  eo 
nomine.     Kenny  v.  Clarkson,  1  Johns.  385. 

73.  A  supercargo  was  to  receive,  as  his  com- 
pensation, a  gross  sum  out  of  the  proceeds  of  the 
return  cargo,  or  a  part  of  the  cargo  to  that 
amount,  on  arrival  at  the  place  where  the  voy- 
age was  to  terminate.  On  the  vessel's  return 
voyage,  she  was  compelled  to  put  into  a  port,  of 
necessity,  where  the  voyage  was  broken  up,  and 
the  vessel  and  cargo  sold.  The  supercargo 
cannot  claim  compensation  of  his  employers; 
but  it  being  an  insurable  interest,  if  an  insur- 
ance has  been'-effected,  there  being  a  total  loss,  he 
may  recover  the  whole  from  the  underwriter. 
JV.  York  Ins.  Co.  v.  Robijison,  1  Johns.  616. 

74.  One  tenant  in  common  of  a  vessel  has  no 
right,  merely  in  virtue  of  such  relation,  to  cause 
insurance  to  be  made  on  property  on  board 
for  his  co-tenant.  Foster  v.  U.  States  Ins.  Co. 
11  Pick.  85. 

75.  One  tenant  in  common  of  a  vessel  cannot, 
without  authority,  procure  insurance  on  proper- 
ty on  board  for  his  co-tenants ;  nor  can  a  master 
for  his  owners,  ib. 


76.  A  part  owner  may  insure  his  individual 
interest  in  a  vessel  without  specifying  that  inter- 
est ;  it  is  sufficient  if  he  has  an  insurable  inter- 
est to  the  amount  in  question.  Turner  v.  Bur 
rows,  5  Wend.  541. 

77.  If  it  appears  that  an  owner  who  effected 
insurance  did  it  on  joint  account,  and  the  lan- 
guage of  the  policy  is  "  for  account  of  whom  it 
may  concern,"  or  **for  account  of  the  owners," 
any  one  having  an  interest  in  the  vessel  insured 
may  claim  the  benefit  of  the  policy ;  but  when 
the  policy  contains  no  words  importing  interest 
in  any  other  than  the  person  effecting  it,  none 
but  himself  can  claim  the  benefit  of  it.  ib.  S.  C. 
8  ib.  144. 

78.  Where  two  of  several  plaintiffs,  in  an  ac- 
tion on  a  policy  of  insurance  on  a  vessel,  were 
owners  of  the  vessel,  and  all  were  in  co-partner- 
ship, and  joint  owners  of  the  cargo,  it  was  held, 
that  a  sufficient  interest  in  the  plaintiffs  was 
shown,  to  enable  them  to  sustain  the  action. 
Bulkley  v.  Derby  Fishing  Co.  1  Conn.  571. 

79.  A  mortgagor  and  mortgagee  may  each 
insure  the  same  building,  and  their  particular 
interests  need  not  be  described.  Trader^s  Ins. 
Co.  V.  Robert,  9  Wend.  404. 

80.  A  commission  merchant  may  insure  goods 
of  his  principal,  in  his  hands,  in  his  own  name. 
De  Forest  v.  Fulton  Ins.  Co.  1  Hall,  84. 

81.  A  ship's  husband,  as  such,  is  not  bound  to 
insure  a  vessel ;  and  neither  he,  nor  part  own- 
ers, who  insure  the  interest  of  their  coowners 
in  a  vessel  without  express  authority,  can  re- 
cover the  premium  paid  by  them.  Turner  v. 
Burrows,  8  Wend.  144. 

82.  If  a  policy  of  insurance  is  underwritten 
on  a  ship,  the  assured  cannot  set  up  a  parol  title 
to  the  whole  of  the  ship,  when  the  ship's  papers 
on  the  voyage  prove  a  joint  ownership  in  him- 
self and  the  master.  In  such  case,  he  can  re- 
cover only  for  his  own  moiety,  in  case  of  loss. 
Ohl  V.  Eagle  Ins.  Co.  4  Mason,  172. 

(b.)    Wager  Policy. 

83.  There  cannot,  in  strictness,  be  a  gaming 
policy  under  the  law  of  Massachusetts,  unless 
both  parties  intend  to  game  or  wager.  If  one  party 
intends  a  gaming  or  wager  policy,  and  procures 
the  other  to  underwrite  it  as  a  policy  on  inter- 
est, the  policy  is  void  for  fraud.  Alsop  v.  Ins. 
Co.  1  Sumner,  451.  If^  however,  both  parties 
intend  a  policy  on  interest,  and  the  insured  has 
a  substantial  interest  in  the  propertv  on  board, 
and  there  is  an  over-valuation  of  the  property 
made  bona  fide,  and  not  with  an  intention  to  de- 
fraud, the  policy  is  good.  ib.  But  if  an  over- 
valuation of  the  property  insured  is  made  with 
intent  to  defraud  or  mislead  the  underwriter, 
the  policy  is  void.  ib.  In  case  of  an  over- valua- 
tion, bona  fide  made,  if  the  underwriter  agrees 
to  the  valuation,  he  is  estopped  to  go  into  a  con- 
sideration of  the  actual  value,  ib.  A  policy  waa 
underwritten  for  **  $10,000,  on  profits  on  mer- 
chandize on  board  a  brig,  from  C  to  B,  free  of 
average  and  salvage,  and  the  policv  to  be  the 
only  proof  of  interest  required."  Held,  that  it 
was  not  to  be  deemed  a  gaming  policy,  the  in- 
sured having  property  on  board,  and  neither  he 
nor  the  underwriters  intending  to  insure  a  wa- 
ger policy  but  a  policy  on  interest,  ib. 

84.  A  policy  of  insurance  on  property  already 
covered  by  a  prior  policy  is  a  wager  policy,  and 
void.    Amory  v.  GUman,  2  Mass.  1. 

85.  A  wager  policy  is  not  a  valia  eontracL  ik» 

86.  Neither  a  neglect  to  aver  an  interest,  nor 
the  words  **  the  poHoy  to  be  proof  of  inteie«t|*' 
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will  eonstitate  a  wager  policy.  Clendining  y. 
Churchy  3  Gaines,  141.  To  entitle  the  awured 
to  recover  on  a  wager  policy,  the  Iom  must  be 
absolutely  total ;  a  temporary  capture  is  not  suf- 
ficient, ii. 

Ill .    Seaworthiness  and  Competency  of  Ship. 

67.  It  seems,  that  a  vessel  may  be  competent 
to  perform  the  voyage  although  she  has  not  all 
proper  papers  or  documents  on  board,  as  that 
only  is  requisite  when  the  national  character  of 
the  vessel  is  warranted  or  represented  to  the  as- 
surer.   EUing  v.  ScoUy  2  Johns.  157. 

88.  It  is  for  the  jury  to  determine  whether  a 
ship  is  so  much  out  of  trim  as  to  be  unseaworthy. 
Chase  v.  Eagle  Ins.  Co.  5  Pick.  51.  Where  a 
ship  is  out  of  trim,  but  before  loss  happens  is 
put  in  proper  trim,  the  insurer  will  be  held.  ih. 

89.  If  it  appear  that  a  vessel  was  seaworthy  at 
the  time  of  sailing,  and  afterwards  suddenly 
sprang  a  leak  and  foundered,  without  any  stress 
of  weather  or  other  apparent  cause,  it  is  a  loss 
by  the  perils  of  the  sea.  Patrick  v.  Halletty  1 
Johns.  241. 

90.  If  a  vessel  sails  with  a  fair  wind  and 
moderate  weather,  and  in  the  evening  of  the 
same  day,  suddenly  springs  a  leak,  in  conse- 
quence of  which  she  founders,  without  any  ap- 
parent cause  or  extraordinary  accident  to  which 
the  leak  can  be  ascribed,  it  will  be  presumed  that 
■he  was  unseaworthy.  Talcoi  v.  Commercial  Ins. 
Co,  2  Johns.  124.  Talcot  v.  Marine  Ins.  Co.  2 
Johns.  130. 

91.  A  vessel  apparently  seaworthy  springing 
a  leak  the  day  after  she  sails,  without  stress  of 
weather,  waslield  to  be  unseaworthy.  Patrick 
y.  Halletty  3  Johns.  Gas.  76. 

92.  A  stoutly  built  ship,  between  two  and  three 
years  old,  and  without  any  evidence  to  show  that 
she  was  rotten,  or  had  at  any  previous  period 
met  with  any  calamity,  having  on  board  a  small 
inargo,  in  a  harbor,  and  at  a  wharf  usually  safe 
for  vessels  of  her  tonnage,  after  taking  the  ground, 
was  discovered  to  leak  so  badly,  that  surveyors 
were  called,  who,  after  a  careful  survey,  reported 
the  nature  of  her  damage,  and  that  **  it  was  sus- 
tained by  said  vessel  lying  badly  on  the  ground.*' 
Held,  that  this  loss  could  not  be  attributed  to  any 
inherent  weakness  of  the  vessel,  but  to  some  ex- 
traordinary cause,  as  the  striking  on  some  hard 
substance,  or  malposition,  or  overlaying  the  dock, 
which  was  within  the  perils  of  the  sea,  and  ren- 
dered the  underwriters  liable.  Potter  v.  Ins.  Co. 
2  Sumner,  197. 

93.  A  leak,  appearing  in  a  vessel  the  day  after 
she  sailed,  without  tempestuous  weather,  and,  con- 
tinning  to  increase,  raises  an  exceedingly  strong 
presumption  that  the  vessel  was  not  seaworthy 
when  she  sailed.     Wallace  v.  DepaUy  2  Bay,  503. 

94.  If  a  ship,  within  a  day  or  two  of  her  de- 
parture, became  leaky  and  foundered  at  sea,  or 
was  obliged  to  put  back,  without  any  visible 
or  adequate  cause,  it  is  for  the  insured  to  show 
her  seaworthiness  at  the  time  of  her  sailing. 
Miller  v.  S.  C.  Ins.  Co.  2  M'Cord,  336. 

95.  In  every  contract  of  insurance,  there  is  an 
implied  warranty  that  the  vessel  is  seaworthy ; 
if  she  be  not  so,  the  contract  is  void,  and  the 
premium  is  to  be  returned.  Porter  v.  Bussey^  1 
Mass.  435.  If  she  be  seaworthy  at  the  time  of 
sailing,  it  is  not  necessary  that  she  be  so  at  the 
inception  of  the  risk.  Taylor  v.  Lowell,  3  Mass. 
331 .  Merchants  Ins.  Co.  v.  Clapp,  11  Pick.  56. 
Paddock  V   FrankUn  Ins.  Co.  ib.  m. 

96.  In  every  contract  of  insurance  on  a  ship 


or  cargo,  there  is  an  implied  warranty  that  the 
ship  is  seaworthy,  ib.  Starbuck  y.  Jfew  England 
Ins.  Co.  19  Pick.  196. 

97.  In  every  insurance,  on  ship  or  on  goods, 
there  is  an  implied  warranty,  that  the  ship  shall 
be  seaworthy  when  the  risk  commences;  and 
whether  a  ship  be  seaworthy,  is  a  matter  of  fact 
for  the  jury.  Hudson  v.  WilUamsony  Gonst. 
Rep.  360. 

98.  Seaworthiness  is  an  implied  warranty  in 
a  policy,  relating  to  the  commencement  ot  the 
risk.    Am.  Ins.  Co.  v.  Ogden^  15  Wend.  532. 

99.  In  every  contract  of  insurance,  a  warranty 
of  seaworthiness  of  the  vessel  is  implied.  TaZ- 
cot  V.  Commercial  Ins.  Co.  2  Johns.  124.  Tal- 
cot V.  Marine  Ins.  Co,  ib.  130. 

100.  If  a  vessel  soon  after  sailing  suddenly 
spring  a  leak  and  founder,  without  stress  of 
weather  or  any  apparent  cause,  this  does  not 
raise  the  presumption  of  unseaworthiness  at  the 
tfme  of  sailing.     Patrick  v.  HaUett^  1  Johns.  241. 

101.  Seaworthiness  is  always  implied,  and  not 
at  the  risk  of  the  underwriters.  Barnwell  y. 
Church,  1  Gaines,  217. 

102.  There  is  an  implied  warranty  of  sea^ 
worthiness  in  every  contract  of  insurance  on  a 
vessel.  Ingraham  v.  S.  C.  Ins.  Co.  Gonst.  Rep. 
707. 

103.  A  warranty .  of  seaworthiness  for  the 
voyage  is  intended  in  every  policy.  A  certificate 
of  seaworthiness  sfiven  by  carpenters  before  the 
voya^  is  only  prima  fade  evidence  of  the  fact. 
fFarren  v.  United  Ins.  Co.  2  Johns.  Gas.  231. 

104.  On  a  policy  **  at  and  from,"  the  warrant 
of  seaworthiness  attaches  from  the  commence- 
ment of  the  risk.  If  between  that  time  and  the 
sailing  of  the  vessel  she  becomes  unseaworthy, 
the  insurer  is  liable.  A  leak  occasioned  by  rats 
is  within  the  policy.  Garrigues  y.  Coxe,  1  Binn. 
592. 

105.  Although  the  unseaworthiness  of  the  ves- 
sel, occasioned  by  want  of  men  at  the  time  the 
risk  commences,  may  not  vacate  the  policy,  pro- 
vided she  is  seaworthy  when  the  voyage  com^ 
mences,  yet  she  cannot  go  out  of  her  course  after 
the  commencement  of  the  voyage  to  supply  such 
want.  Cruder  v.  Pennsidvania  Ins,  Co.  2  Wash. 
G.  G.  339. 

106.  To  render  a  vessel  seaworthy,  she  should 
have  a  sufficient  number  of  men  for  the  voyage. 
Silva  v.  Lew,  1  Johns.  Gas.  184. 

107.  It  is  sufficient,  on  a  question  of  seaworthi- 
ness, if  the  vessel  was  fit  to  perform  the  voyage 
insured  as  to  ordinary  perils ;  the  underwriters 
are  bound  as  to  extraordinary  perils.  fVatson  v. 
Ins.  Co.  ofJTorth  America,  2  Wash.  G.  G.  480. 

108.  If  a  vessel  be  seaworthy  at  the  time  of 
sailing,  it  is  not  necessary  that  she  be  so  at  the 
inception  of  the  risk.  Taylor  v.  Lowell,  3  Mass. 
331.  Merchants  Ins.  Co.  v.  Clapp,  11  Pick.  56. 
Paddock  V.  Franklin  Ins.  Co.  11  Pick.  227. 

109.  It  is  the  duty  of  the  insured  to  keep  the 
vessel  seaworthy  while  the  risk  attaches,  if  he 
can  do  so ;  and  it  seems  the  insurer  will  not  be 
liable  for  a  loss  occasioned  by  an  unreasonable 
neglect  to  keep  her  seaworthy.  Paddock  v. 
Franklin  Ins,  Co.  11  Pick.  227.  See  Copeland 
V.  JTew  England  Ins,  Co.  2  Met  432. 

110.  After  a  boat  has  been  injured  by  one  of 
the  perils  insured  against,  and  partially  repaired 
so  as  merely  to  euMle  her  to  run,  the  running 
her  in  this  unseaworthy  state,  in  good  faith, 
until  she  is  finally  repaired,  does  not  avoid 
the  policy.  Gazzam  v.  Cincinnati  Ins,  Co.  6 
Ham.  71. 

111.  A   ship,  at  the  commencement  of  the 
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▼oytg«  iiitiiMd,  mtttC  poflaeM  all  the  qualitiei  of 
tesworthineM,  and  be  maoned  by  a  competent 
master  and  crew.  JIfLanakmn  y.  UmivertiU.  ins. 
C0.  1  Pet.  183. 

112.  The  law  impliea  aeaworthineM  only  at  the 
eommeneemest  of  the  Toyaffe ;  and  if  repaired 
afterwards,  in  the  ceoneof  the  voyage,  only  due 
diligence  is  neceasary  to  render  her  aeaworthy. 
Peters  ▼.  Pfuemix  Ins.  Co,  3  S.  &  R.  25. 

113.  The  aeaworthinesa  of  a  Teasel,  at  the 
commeneementof  a  voyage,  eonstitntes  nojnrima 
faeis  evidenee  that  the  sabeeqaent  repairs, 
necessary  to  be  made  during  the  voyage,  arose 
from  some  extraordinary  peril.  Donndl  v.  Ins. 
Co.  2  Samner,  366.  Nor  does  the  necessity  of 
repairs,  in  the  course  of  the  voyage,  on  account 
of  mere  wear  and  tear,  impair  the  original  war- 
ranty of  seaworthiness,  ik. 

114.  A  cargo  was  insured  at  and  from  North 
Carolina  to  New  York :  held,  that  if  the  vessel 
was  seaworthy  when  she  passed  the  boundary 
line  of  North  Carolina,  it  was  sufficient,  and  the 
underwriters  could  not  give  evidence  that  she 
was  unsea worthy  previous  to  that  time.  Treadr 
well  V.  Union  Ins.  Co.  6  Cow.  270. 

115.  If  a  vessel  is  nnseaworthy  when  she  starts 
on  her  voyage,  it  is  a  sufficient  defence  to  the 
insurers,  though  she  arrives  in  safety  at  the  end 
of  her  voyage.  Preseott  v.  Uni&n  Ins.  Co.  1 
Whart.  399. 

116.  In  a  policy,  it  was  '*  agreed  that  if  the 
vessel,  upon  a  regular  survey,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being  un- 
sound or  rotten,  or  incapable  of  prosecuting  her 
voyage  on  account  of  her  being  unsound  or 
rotten,"  then  the  insurer  should  not  be  bound. 
This  was  held  to  be  a  contract  that,  first,  a  state 
of  rottenness  ascertained  at  any  period  of  the 
voyage  insured  should  be  conclusive  evidence 
of  original  unsoundness ;  and  secondly,  that  the 
determination  of  that  tact  by  means  of  a  regular 
survey  should  be  received  as  conclusive  evidence 
between  the  parties.  Dorr  v.  Paeifie  Ins.  Co. 
7  Wheat.  681 .  And  the  •<  regular  survey  **  must 
be  such  as  is  known  to  the  laws  and  customs  of 
the  port  in  which  the  vessel  happens  to  be.  t6. 

1 17.  A  policy  of  insurance  upon  a  vessel  con- 
tained a  clause,  '*  that  if  the  vessel,  after  a  reg- 
ular survey,  should  be  condemned  as  unsound 
or  rotten,  the  underwriters  should  not  be  bound 
to  pay."  Afterwards,  a  report  of  surveyors  found 
the  vessel  to  be  unsound  and  rotten,  but  did 
not  refer  it  to  the  commencement  of  the  voyage. 
Held,  that  the  report  was  not  sufficient  to  dis- 
charge the  underwriters.  Mmrine  Ins.  Co.  v. 
Wilson,  3  Cranch,  188. 

118.  The  policy  oontained  the  following  clause : 
*(if  the  vessel,  upon  a  regular  survey,  should  be 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten^  or  incapable  of  prosecuting 
her  voyage  on  account  of  her  being  unsound  or 
rotten,  the  insurers  shall  not  be  bound  lo  pay 
their  subscription."  If  the  survey  on  condem- 
nation do  not  proceed  on  the  single  ground  that 
the  vessel  was  unsound  or  rotten,  but  on  that 
fact  connected  with  other  defects  and  circum- 
stances, they  are  not  conclusive  against  the 
assured.     Haff  v.  Marine  Ins.  Co.  8  Johns.  163. 

119.  A  policy  contained  a  clause  releasing  the 
insurer  in  case  the  vessel,  *'  after  a  regular  sur- 
vey, be  condemned  as  unsound."  A  survey  by 
the  master  and  wardens  of  the  port  of  New  Or- 
leans, in  pursuance  with  the  provisions  of  the 
laws  of  Louisiana,  was  held  to  be  conclusive 
evidence  of  the  unsoundness.  Janney  v.  Colmrn' 
Wmi  Ini.  Go.  10  Whnit.  411. 


190.  A  survey  and  condemnation  fbi  nnsound- 
nesB,  to  be  a  bar  within  the  usual  memorandum, 
it  must  appear  that  the  vessel  was  condemned 
for  unsoundness  only.  A  condemnation  by  the 
admiralty,  on  a  survey  stating  rottenness  and  in- 
juries by  storm,  is  not  a  bar  to  a  recovery  under 
the  policy.  Armroyd  v.  Union  Ins.  Co.  2  fiinn.  394. 

121.  The  condemnation  of  a  vessel  upon  a 
report  of  the  surveyors  that  many  of  her  tim- 
bers were  unsound  and  rotten,  and  that,  in  her 
strained  and  shattered  condition,  and  from  the 
want  of  proper  docks  at  ihe  place  for  repairing 
her,  her  repairs  would  cost  more  than  she  was 
worth,  is  not  a  condemnation  which  will  excuse 
the  underwriters  from  liabilities  under  the  clause 
in  the  policy  which  declares  that  if  the  vesse. 
should  be  condemned  as  unsound  or  rotten,  th  i 
underwriters  should  not  be  liable.  fFatson  v. 
Ins.  Co.  ofXorth  America,  2  Wash.  C.  C.  152. 

122.  In  a  policy  the  clause  is  contained  that, 
**  if  the  vessel,  after  a  regular  survey,  should  be 
condemned  as  unsound  or  rotten,  the  assurers 
shall  not  be  bound  to  pay;"  and  afterwards  she 
was  condemned  on  grounds  amounting  to  gen- 
eral unsoundness.  It  was  held,  the  insurers  were 
not  bound.  Steinnutz  v.  U.  States  Ins.  Co.  2  8. 
dbR.  293. 

123.  Admiralty  surveys  as  to  seaworthiness 
are  ex  parte  evidence  and  inadmissible.  Saltns 
V.  Commercial  Ins.  Co.  10  Johns.  487.  Such 
survey  is  not  evidence  on  the  part  of  the  plain- 
tiff unless  called  for  by  the  defendant,  ih. 

124.  The  burden  of  proof  of  the  unseaworthi- 
ness of  a  vessel  is  on  the  insurer.  Ta^or  v. 
Lowell,  3  Mass.  331. 

125.  If  the  insured  lay  a  rational  ground  for 
the  disability  of  the  vessel  by  proving  severe 
gales  during  the  voyage,  and  seaworthiness  on  a 
preceding  voyage,  the  burden  of  the  proof  of 
want  01  seaworthiness  lies  on  the  insurer. 
Aliter,  when  a  disability  happens  from  stress 
of  weather  without  any  sufficient  cause.  Wat-^ 
son  V.  Ins.  Co.  of  J{.  ^fiier»ra,  2  Wash.  C.  C.  480. 

126.  The  question  of  seaworthiness  is  for  the 
Jury.  MTFee  v.  8.  C.  Ins.  Co.  2  M'Cord,  503 
Patrick  V.  HaUett,  1  Johns.  241. 

127.  Where  there  is  no  contradictory  testimony 
as  to  the  unseaworthiness  of  a  vessel,  the  court 
may  instruct  the  jury  that  if  the  facts  stated  in 
the  protest  are  true,  she  is  unseaworthy.  Pres» 
eott  V.  Union  Ins.  Co.  1  Whart.  399. 

.  128.  Where  a  vessel,  apparent) v  seaworthy, 
sails,  and  is  never  heard  from,  the  law  presumes 
the  loss  to  arise  from  some  extraordinary  peril 
insured  against.  Paddock  v.  Franklin  Ins.  Co. 
11  Pick.  m. 

129.  The  insured  is  bound  to  put  a  vessel  in- 
sured in  good  condition,  and  make  her  seaworthy, 
and  the  insurer  is  bound  to  Keep  her  so.  Miller 
V.  Russell,  1  Bay.  309. 

130.  Where  a  vessel,  insured  fVom  New  York 
to  Bordeaux,  afler  being  out  about  30  days,  was 
without  fire-wood,  oil,  or  candles,  so  that,  for 
want  of  necessary  light,  she  was  obliged  to  slacken 
sail  at  night,  and  was  retarded  in  her  voyage, 
held,  that  she  was  not  seaworthy.  Fontatne  v. 
Plutnix  Ins.  Co.  10  Johns.  58. 

131.  A  noncompliance  with  the  statutes  of 
the  United  States  requiring  that  every  vessel 
bound  on  a  voyage  across  the  Atlantic  ahall  have 
on  board  a  certain  quantity  of  water,  well  secured 
under  deck,  under  a  penalty,  does  not  ipso  fs*rtm 
render  the  vessel  unseaworthy,  or  the  voyage  il- 
legal, BO  as  to  avoid  a  policy  of  msnrance.  W'^ir- 
ren  v.  Manufacturers^  Ins.  Co.  13.  Pick.  518. 

138.  Under  a  policy  on  unlimited  time,  tha 
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'assrer  is  diaoharffed  if  the  reMel  become  «ii- 
iea worthy.  Clevdand  ▼.  Uniim  Ins.  Co,  8  Mum. 
308.  

IV.   RUks. 

(a.)    What  Risks  are  within  the  PoUey. 

133.  Risk  is  the  sabject  of  the  contract  of 
insoraiice;  and  until  the  risk  commences,  the 
contract  does  not  attach.  Hart  ▼.  Delaware  Ins, 
Co.  2  Wash.  C.  C.  346. 

134.  It  is  a  general  principle  that,  in  contracts 
of  insurance,  Sie  voyage  is  to  be  perfi»rmed  in 
such  a  manner  that  the  insurer  is  responsible  for 
no  extraordinary  risks  which  were  not  contem- 
plated,  and  which  are  unnecessarily  incurred. 
Cleveland  ▼.  Union  Ins,  Co,  8  Mass.  308. 

135.  The  insurer  of  a  cargo  is  not  liable  for 
increase  of  freight  arising  from  perils  insured 
against.     Dodge  v.  Union  Ins.  Co.  17  Mass.  471. 

136.  A  loss  happening  from  condemnation,  on 
the  ground  of  an  attempted  rescue,  is  not  within 
a  policy  on  the  usual  risks.  RoHnson  r.  Jomes^ 
8  Mass.  536. 

137.  A  policy  on  goods  to  be  brought  on  the  in- 
sured's own  risk  does  not  corer  goods  consigned 
to  him,  or  his  commissions  on  them.  Toppan  ▼• 
JUkinson^  2  Mass.  365. 

138.  Insurance  upon  goods  outwaird,  and  upon 
their  proceeds  home,  will  not  cover  the  same 
goods  on  their  return  voyage.  Dow  v.  Hops 
Ins.  Co.  1  Hall,  166. 

139.  A  policy  against  **  all  risks  *'  covers  every 
thing  that  may  happen,  except  by  the  fraudulent 
act  of  the  insured.  Goix  v.  KnoXj  1  Johns.  Cas. 
837.     S.  P.  2  Johns.  Cas.  480. 

140.  Neither  a  loss  of  the  proceeds  of  the  out- 
ward cargo  destroyed  by  fire  at  a  foreign  port, 
nor  damage  by  worms  or  climate,  nor  an  extra- 
ordinary expenditure  of  provisions,  whether  by 
the  seamen  or  by  sentinels  placed  on  board  by 
a  superior  force,  nor  the  possible  earnings  of 
the  vessel  prevented  by  an  embargo,  are  losses 
within  a  policy  against  the  usual  risks  on  a  ves- 
sel and  cargo  **  to,  at,  and  from  a  foreign  port, 
for  the  purpose  of  selling  the  outward  and  pur 
chasing  a  return  cargo.  Martin  v.  SaUm  Ins. 
Co.  2  Mass.  420. 

141.  An  embargo  kid  by  the  United  States  is 
one  of  the  risks  insured  against  by  the  words  in 
a  policy,  ^<  restraints  and  detainments  of  all 
kings,  princes,  or  people,  of  what  nation,  con- 
dition, or  quality  soever ;  *'  and  a  detention  by 
such  an  embargo  gives  the  insured  the  right  to 
abandon.  Lorent  v.  3.  C.  Ins,  Cd.  1  N.  &  M. 
505. 

142.  A  policy,  "  for  whom  it  may  concern," 
will  in  ord'mary  cases  cover  belligerent  property, 
unless  the  underwriter  has  been  deceived  by 
some  statement  or  express  assurance.  Buck  v. 
Chesapeake  Ins.  Co,  1  Pet.  151. 

143.  A  policy,  **  for  whom  it  may  concern," 
will  in  ordinary  cases  cover  belligerent  property. 
But  he  who  insures  '*  for  whom  it  may  concern," 
under  an  express  assurance  that  there  is  no 
belligerent  interest  in  the  cargo,  cannot  be 
held  to  have  made  assurance  on  belligerent 
interest,  ib, 

144.  Where  a  new  and  safe  mode  of  repairing 
ships  has  come  into  use  since  the  insuring  a 
ship,  the  insured  may  avail  himself  of  it,  with- 
out prejudice  to  the  policy.  EUery  v.  Jfew  Eng* 
land  Ins.  Co.  8  Pick.  U. 

145.  Insurance  was  effected  on  the  cargo  of 
B  vessel  which  had  sailed  from  New  York,  *^  from 
C^liftri  to  St.  Petersburg,  &•.,  upon  all  kinda 


of  goods  laden,  or  to  be  laden  on  board,  d^., 
beginning  the  adventure  from  and  immediately 
following  the  loading  thereof  on  board."  Held, 
that  the  policy  attached  only  on  such  goods  as 
the  vessel  took  on  board  at  CagHwri,  and  not  6n 
such  part  of  her  cargo  as  she  luid  brought  there, 
with  the  intention  of  piooeeding  with  it  to  her 
ultimate  port  of  destination,  although  it  was  taken 
out  of  the  vessel  and  put  on  deck,  and  after- 
wards re-stowed  in  perfect  order.  Murray  v. 
CohaMan  Ins,  Co.  11  Johns.  302. 

146.  The  having  on  board  a  vessel,  bound  to 
a  neutral  port,  an  enemy's  license,  will  not  avoid 
a  policy  of  insurance  upon  the  voyage.  Hay~ 
ward  V.  Blakoy  12  Mass.  176. 

147.  In  an  insurance  on  **  cargo  "  composed 
principally  of  lemons  and  oranges,  if  the  whole 
of  the  orange  are  lost  on  the  voyage  by  perils 
insured  against,  and  the  lemons  are  saved  and 
arrive,  the  underwriter  is  not  liable  for  the  loss 
of  the  oranges  under  the  usual  memorandum, 
which  warrants  the  underwriter  free  from  par- 
ticular  average  on  *'  fruit,"  dx.  Humphreys  v 
Union  Ins,  Co,  3  Mason,  429. 

(  b.)   Commencement  and  Duration  of  Risk. 

148.  A  vessel,  cargo,  and  freight,  being  in- 
sured '*  at  and  fiom "  a  foreign  port,  the  vessel 
sailed  thence,  was  found  leucy,  put  back,  was 
repaired,  and  sailed  again ;  ana  it  was  held,  that 
the  insurer  was  riable  while  the  vessel  was  in 
port,  after  her  return  to  port,  and  for  the  subse- 
quent voyage.  Tat^or  v.  Lowell^  3  Mass.  331 
MerchmUs  Ins.  Co.  v.  Clapp,  11  Pick.  56. 

149.  Insurance  for  one  year,  and  while  *'at 
sea,"  covers  a  vessel  while  detained  in  a  foreigrn 
port  against  the  will  of  the  master,  white  on  a 
voyage  which  would  be  covered  by  the  policy. 
Woody,  JVeie  ET^gland  Ins,  Co,  14  Mass.  31. 

150.  A  vessel  was  insured  from  a  port  in  Eu- 
rope to  her  port  of  discharge  in  the  United 
States.  She  arrived  at  New  York,  waited  there 
a  reasonable  time  lor  orders,  and  then  proceeded 
to  Middletown,  with  a  view  to  make  that  her 
port  of  discharge.  While  at  New  York,  she 
landed  150  boxes  of  lemons,  which  were  in  a 
perishing  condition,  which  were  sold.  It  was 
held,  that  the  landing  of  the  lemons,  under  the 
circumstances,  did  not  make  New  York  her  port 
of  discharge,  and  that  the  insurers  were  liable 
for  a  loss  happening  between  New  York  and 
Middletown.  Sage  v.  Middletown  Ins,  Co.  1 
Conn.  239. 

151 .  A  vessel  was  insured  from  a  foreign  port 
to  her  port  of  discharge  in  the  United  States.  At 
her  port  of  arrival,  she  disehaived  a  number  of 
the  hands,  and  immediately  shipped  an  equal 
number  in  Uieir  place.  It  was  held,  that  these 
facts  did  not  show  a  termination  of  the  voyage 
at  such  port.  King  v.  Hartford  Ins,  Co,  1 
Conn.  333. 

152.  A  vessel  has  net  arrived  till  she  drope 
her  anchor,  or  is  moored.  Gray  v.  Gardiner^  17 
Mass.  188. 

153.  A  vessel  moving  down  a  river  has  not 
necessarily  sailed  on  her  voyage :  the  quo  animo 
decides  ihe  point.  Demds  v.  Ludlow^  2  Caines, 
lU. 

154.  Where  goods  were  insured  **  at  and  from 
any  port  or  ports  in  the  West  Indies  to  New 
York,  beginning  the  adventure  on  the  goods 
from  the  loading  thereof  on  board  in  the  West 
Indies,"  snd  the  vessel,  having  disposed  of  a 
part  of  her  outward  cargo  at  one  of  such  ports, 
while  proceeding  to  anouer  was  captured ;  held, 
that  the  risk  attaehed,  from  the  time  ef  leaviag 
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the  fint  port  in  the  West  Indiec,  on  the  cigo 
which  the  then  had  on  boud,  being  the  Mme 
whieh  she  carried  out;  it  appearing  to  haye 
been  the  intention  of  the  parties  to  inanre  the 
g6oda  on  a  trading  rojage  in  the  West  Indies. 
Vredtmkurgk  t.  GrmeU^  4  Johns.  444,  noU. 

155.  In  a  policy  at  and  from  a  port,  the  eon- 
straction  of  it,  as  to  the  time  when  the  policy 
attaches,  depends  on  circnnurtances.  If  the  yes- 
sel  be  in  a  foreign  port,  in  the  eoorse  of  a 
Toyage,  it  attaches  from  her  first  arriTal  there : 
if  in  a  domestic  port,  then  from  the  date  of  the 
policy.  If  the  Teasel  has  been  long  lying  in 
port,  withont  reference  to  any  particubr  Toyage, 
then  it  attaches  from  the  time  preparations  are 
begun  to  be  made  for  the  Toyage  insured.  If 
the  assured  becomes  owner  while  the  yessel  is 
lying  in  port,  the  policy  does  not  attach  until 
his  ownership  commences.  Seamems  r.  Larimgj 
I  Mason,  127. 

156.  On  a  policy  **  at  and  from  a  port,*'  the 
risk  commences  when  the  Tessel  commences 
Uuling.     Smith  ▼.  Suinbaeky  2  Gaines,  Gas.  158. 

157.  A  policy  on  a  ship,  '*  at  and  from  a  port," 
will  attach,  although  the  ship  be  at  the  time  un- 
dergoing extensive  repairs  in  port,  so  as  to  be 
utterly  nnseaworthy  in  a  general  sense  for  a 
▼oyage.  M'Lanakan  r.  IhdversdL  Int.  Co,  1 
Pet.  184. 

158.  If  the  policy  eyer  attached,  the  insurer 
has  a  claim  for  premium ;  if  otherwise,  he  has 
not.  CUvdand  t.  FettypUue,  3  Mass.  392. 
Tailor  T.  LaweU,  ib.  331.  MerehanU  Ins,  Co. 
V.  Clapp^  11  Pick.  56.  Homer  ▼.  Dorr^  10 
Mass.  26. 

159.  On  a  policy  insuring  horses  on  a  yoyage 
including  the  risk  of  death,  it  was  held,  the  in- 
sured was  entitled  to  recoyer  the  yalue  of  a 
hprse  that  was  injured,  so  that  he  died  three 
days  after  landing.  CoU  y.  Smiih^  3  Johns. 
Caa.  16. 

160.  Iniury  inflicted  within  the  time  covered 
by  the  policy,  which  occasions  a  total  loss  sub- 
sequent to  the  expiration  of  the  policy,  renders 
the  insurers  liable  for  the  actual  injury  within  the 
time  of  the  policy.  Howdl  v.  Cindnnati  Int,  Co. 
7  Ham.  (Part  Ist,)  284. 

161.  If  the  insured,  in  virtue  of  a  contract  with 
a  third  person,  has  an  inchoate  right  to  freight  as 
soon  as  the  voyage  commences,  then  the  risk 
commences,  and  the  policy  attaches,  in  virtue 
of  the  contract,  as  soon  as  the  yoyage  com- 
mences. Hart  V.  DelatDare  Ins.  Co.  5  Wash. 
C  C.  346. 

162.  Where  a  vessel  is  represented  to  be  at  a 
foreign  port  on  a  certain  day,  and  insurance  is 
obtained  on  her,  **  at  and  from  '*  that  port,  the 
insurance  commences  on  the  day  represeoted. 
Kemble  v.  Bowne^  1  Gaines,  75. 

163.  The  terms  **  at  and  from  "  a  certain  port, 
mean  from  the  time  when  the  goods  are  laden  on 
board  a  vessel.  PtUriek  v.  Licd^oto,  3  Johns. 
Gas.  10. 

164.  Where  the  insurance  is  to  a  port  in  the 
West  Indies,  *<  and  a  market,*'  the  vessel  may 
bona  fids  go  from  island  to  island  to  dispose  of 
her  cargo,  and  the  risk  is  not  determined  until 
the  whole  is  disposed  of.  Maxwell  v.  Robinson^ 
1  Johns.  333 

165.  A  vessel  insured  at  and  from  Boston  to 
all  places  on  the  globe,  till  her  return  to  Boston, 
not  exceeding  two  years,  sailed  from  a  foreign 
port  for  Boston,  and  on  arriving  in  the  bay  below 
the  harbor  within  the  two  years,  was  ordered 
Dy  the  owner  to  put  into  Salem  to  be  repaired, 
and  she  did  so.    Held|  that  the  risk  did  not  ter- 


minate on  her  arriral  at  Salem.     EQerf  v.  Xem 
EngUwi  Ins.  Co.  8  Pick.  14. 

166.  In  judging  whether  a  vessel  kas  been 
lost  in  a  voyage  insured,  the  usual  and  not  the 
utmost  length  of  the  voyage  most  be  eoosideied. 
Brown  v.  JfeiUon,  1  Gaines,  525. 

167.  A  policy  on  goods  24  hours  after  they 
are  landed,  means  24  hours  after  all  the  goods 
are  landed.  Gardiner  y.  Smitkj  1  Johns.  Gas. 
141. 

168.  Insurance  on  a  vessel,  ^'till  moored  24 
hours  in  safety,'*  does  not  cover  a  loss  after 
she  has  been  24  hours  in  the  usual  anchorage 
ground,  though  she  may  not  be  able  at  any  time 
in  those  24  hours  safely  to  land  her  cargo,  as 
she  is  safe  within  the  terms  of  the  policy  tfll  she 
suflfers  a  loss  insured  against.  Bui  v.  JKoson,  6 
Mass.  313.  

V.  Policy 

(a.)  Party  efeeting  the  PoUey. 

169.  If  a  policy  be  for  A,  B,  or  ^  whom  it  may 
concern,"  and  made  by  an  agent  withont  any 
warranty  or  representation  of  national  character, 
it  will  cover  the  interest  of  any  person,  whether 
an  American  or  foreigner,  who  has  authorized 
the  insurance.  Seam^is  v.  Loring^  1  Mason, 
127. 

170.  Underwriters  insured  A,  for  B,  for  whom 
it  concerned,  payable  to  B.  The  policy  con- 
tained the  following  clause :  '*  and  in  case  of 
loss,  such  loss  shaU  be  paid  in  60  dajn  after 
proof  and  adjustment  thereof;  the  amount  of  the 
premium  note,  if  unpaid,  and  all  sums  due  to 
the  company  from  the  insured,  when  such  loss 
becomes  due,  being  first  deducted.**  An  action 
was  brought  in  the  name  of  B,  agent,  for  the 
benefit  of  the  owners  of  the  ship.  Held,  that  the 
premium  note  was  to  be  deducted,  whether  given 
by  the  agent  or  the  principal ;  and  that  the  words, 
^<  the  insured,*'  applied  not  to  the  party  who 
procured  the  insurance,  but  to  him  for  whose 
benefit  it  was  made,  as  the  owners  in  the  present 
case.    Hurlburt  v.  Ins.  Co.  2  Sumner,  471. 

171.  One  whose  interest  was  not  intended  to 
be  insured  cannot  claim  the  benefit  of  an  in- 
surance effected  by  others,  although,  by  the 
terms  of  the  policy,  his  interest  would  seem  to 
be  covered.  Pae^  Ins.  Co.  v.  CaUettj  4  Wend. 
75.    S.  G.  1  Wend.  561. 

172.  Under  a  policy  on  the  whole  vessel  and 
cargo,  the  insurer  may  recover  for  a  fireighter 
whom  he  has  let  in,  both  for  fireighters  in  thi 
cabin  and  in  the  hold.  Meyer  v.  Barkery  6  Binn 
228.  Gharterers  may  recover  of  the  owners  the 
whole  amount  of  a  loss  occasioned  by  unsea- 
worthiness, though  the  underwriters  have  already 
paid  part  of  the  loss.  The  remedy  of  such  un- 
derwriters is  against  the  owners  on  a  payment  by 
mistake,  ib. 

173.  Where  an  insurance  broker  had  adjusted 
a  loss  with  the  agent  of  a  party  in  whose  name 
the  insurance  was  efiected,  ana  had  charged  the 
several  underwriters  with  their  respective  pro- 
portions of  the  loss,  and  credited  the  party  in- 
sured with  the  amount  of  the  loss,  by  setting  it 
off  against  his  premium  notes,  pursuant  to  an 
agreement  in  the  policy,  the  underwriters  were 
held  to  be  discharged  from  the  demand  of  the 
real  party  in  interest,  although  the  policy  was 
effected  m  the  name  of  the  party  insured  and 
whoever  else  it  might  concern.  Eriek  v.  Jokn^ 
son,  6  Mass.  193. 

174.  Insurance  having  been  made  for  A,  "or 
as  agent,"  A  can  claim  tike  whole  amoont  of  ths 
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loM|  in  his  own  name,  for  the  nse  of  himself  and 
of  B,  a  joint  owner,  if  the  insurer  understood  the 
insurance  to  he  on  account  of  A  and  B.  Davis 
y.  Boardman,  12  Mass.  80. 

175.  The  nominally  insured  can  recover  only 
his  interest,  if  the  insurer,  at  the  time  of  insuring, 
thought  him  the  only  party  in  interest.  Pearson 
▼.  Lard,  6  Mass.  81. 

176.  A,  haying  procured  insurance  **for  him- 
self and  others  concerned,*'  and  having  protected 
his  own  interest  by  s  prior  policy,  cannot  recover 
in  his  own  name.  Gardnsr  v.  Bedford  Ins,  Co. 
17  Mass.  613. 

177.  A,  having  procured  insurance  *'  as  well 
for  B  as  for  himself,"  can  bring  an  action  on  the 
policy  in  his  own  name  alone.  Ward  v.  Wood, 
13  Mass.  539. 

178.  A  gets  insurance  made  as  agent  of.B. 
B  cannot  recover  for  the  use  of  C,  though  C 
alone  was  interested.  Russell  v.  Jfew  England 
Ins.  Co.  4  Mass.  82. 

179.  If  a  half  owner  procures  insurance  on 
the  whole  in  his  own  name,  he  can  recover  only 
half  the  sum  insured.    Dumas  v.  Jones,  ib.  647. 

180.  A  applied  to  B  for  insurance  for  himself 
and  others.  The  application  was  accepted,  the 
policy  executed,  and  A,  with  P,  his  surety,  gave 
to  B  their  promissory  note  for  the  payment  of  the 
premium.  At  the  time  A  applied  for  insurance, 
he  did  not  disclose  (nor  was  he  requested  so  to 
do)  who  the  persons  were  for  whose  benefit, 
with  his  own,  the  insurance  was  applied  for ;  nor 
were  the  parties  interested  in  the  insurance 
known  as  such  to  B,  until  some  time  afler  the 
policy  was  executed.  The  note  was  not  paid. 
Ho  notice  was  given  to  C  and  D  (who  were  the 
other  persons  interested  in  the  insurance)  of  the 
non-payment  of  the  premium  until  the  note  be- 
came due,  and  before  that  time  they  had  paid  to 
A  tlieir  proportions  of  the  premium,  without  the 
knowledge  of  B.  Held,  in  an  action  for  the 
premium,  by  B,  against  A,  C,  and  D,  that  the 
note  would  not,  per  se,  be  sufficient  to  extinguish 
the  simple  contract  debt,  if,  under  the  circum- 
stances of  the  case,  the  law  could  imply  a  promise 
on  their  part  to  pay  the  premium  to  B ;  but  as  B 
was  satisfied  with  the  responsibility  of  A  and  his 
surety,  and  did  not  intend  to  look  to  C  and  D, 
and  as  it  was  evident  that  the  insurance  was 
effected  by  A,  as  the  agent  of  C  and  D,  and  not 
as  co-partner,  B  could  not  recover.  Ins.  Co,  v. 
Smith,  6  Har.  &,  J.  166. 

181.  A  private  insurance-office  keeper  may 
deduct  from  his  payment  of  a  loss  underwritten 
by  A  for  B,  the  premium  due  on  another  risk 
underwritten  by  O  for  B.  Cleveland  v.  Clap,  5 
Mass.  201. 

( b.)     General   Cotistruetion,  and  when   Valued 

or  Open. 

182.  A  policy  upon  a  ship  is  an  insurance  of 
the  ship  for  the  voyage,  and  not  an  insurance  on 
the  ship  and  the  voyage.  The  insurers  guaran- 
ty the  ability  of  the  ship  to  perform  the  voyage, 
not  that  she  shall  perform  it  at  all  events.  Alex^ 
ander  v.  Baltimore  Ins,  Co,  4  Cranch,  370.  The 
loss  of  the  voyage  as  to  the  cargo  is  not  a  loss  of 
the  voyage  as  to  the  ship,  ib, 

183.  T%e  intent  and  meaning  of  the  parties 
are  to  be  regarded,  more  than  Uie  strict  and  lit- 
eral sense  of  the  words,  in  construing  policies  of 
insurance.     Cross  v.  Shutliffe,  2  Bay,  220. 

184.  A  general  policy,  without  a  warranty, 
covers  war  risks  of  all  kinds  and  all  countries, 
and  a  false  clearance  is  immaterial.  Bamewell 
V.  Ckurch,  1  Caines,  217. 
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185.  Where  any  of  the  terms  used  in  a  policy 
have,  by  the  known  usage  of  trade,  or  by  use 
and  practice,  as  between  assurers  and  assured, 
acquired  an  appropriate  sense,  they  are  to  be 
construed  according  to  that  sense.  Coit  v.  Com- 
mercial Ins.  Co.  7  Johns.  385. 

186.  A  policy  on  time  simply,  where  no  ports 
are  mentioned,  necessarily  implies  a  trading 
voyagre,  with  liberty  to  dispose  of  the  goods  in- 
sured; and  the  policy  attaches,  however  often 
the  goods  may  be  changed.  Coggeshall  v. 
American  Ins.  Co,  3  Wend.  283. 

187.  A  applied  to  an  insurance  company,  in- 
quiring "  at  what  premium  "  their  office  would 
"  take  a  risk  on  26  horses  and  20  oxen,'*  for  a 
certain  voyage.  The  office  replied,  **  at  15  per 
cent.,  but  no  partial  loss  to  be  paid  under  10  per 
cent.,  nor  any  loss  on  account  of  sickness.**  A, 
in  reply,  said,  "  I  accept  your  terms,  and  wish 
a  policy  filled,  viz.,  on  26  horses,  valued  at 
$2200,  ahd  on  20  oxen,  valued  at  $800  —  $3000 
at  15  per  cent.,  $450 ;  *'  and  sent  a  note  for  the 
premium,  .requesting  a  policy  by  return  mail. 
The  note  was  received  by  the  office,  and  the 
policy  returned  for  $3000,  ^'  on  46  head  of  horses 
and  oxen,  valued  at  $3000."  It  was  held,  that 
such  policy  was  not  conformable  to  the  terms  on 
which  A  accepted  the  proposition  of  the  office, 
and  that  the  premium  note  was  not  recoverable. 
Ocean  Ins.  Co,  v.  Carrington,  3  Conn.  357. 

188.  In  an  insurance  on  a  vessel  *'  for  a  certain 
time,*'  as  interest  shall  appear,"  the  premium  is 
to  be  augmented  or  diminished  according  to  the 
actual  cargo  on  board,  from  time  to  time,  during 
the  term  insured.  PoU-oek  v.  Donaldson,  3  DalL 
510. 

189.  The  efiect  of  the  memorandnm  clause  in 
policies  is  not  to  enlarge  the  perils  insured 
against,  but  to  exempt  the  underwriters  from 
certain  losses  within  those  perils.  Potter  v.  Ins. 
Co.  2  Sumner,  197. 

190.  The  words  in  a  policy,  '*  for  whom  it 
may  concern,"  imply  an  agency,  and  look  to  the 
principal,  whose  existence  may  be  proved  by 
letters,  &c.,  on  the  trial.  Jfewson  v.  Douglass^ 
7  Har.  6l  J.  417. 

191.  A  vessel,  while  on  a  voyaffe  insured, 
being  seized  and  carried  into  a  foreign  port 
against  the  will  of  her  master,  is  still  *'  at  sea," 
within  the  meaning  of  the  policy.  Wood  v.  JVsio 
England  Ins.  Co,  14  Mass.  31. 

192.  Notwithstanding  an  agreement  in  the 
policy  that,  **  in  case  of  loss,  no  proof  of  prop- 
erty to  be  required,"  it  was  held,  that  the  insured 
was  entitled  to  indemnity  only  for  his  actual 
loss.     Hemmenway  v.  Eaton,  13  Mass.  108. 

193.  The  words  "  capture,"  "  detention," 
6lo.,  in  the  memorandum  in  a  policy,  mean  ille- 
gal seizure,  arrest,  Slc,  ,Areh^ald  v.  Mercantile 
Ins.  Co.  3  Pick.  70. 

194.  A  vessel  being  insured  against  all  risks, 
the  phrase  '*  get  into  **  a  place  was  held  to  be 
getting  in  for  some  beneficial  purpose  ;  and  that 
going  to,  and  not  breaking  bulk  at  that  place, 
was  not  getting  into  it.  CooUdge  v.  Gray,  8 
Mass.  527. 

195.  Insurance  **  on  cargo  or  freight "  of  a 
ship,  '<  either  or  both  to  the  amount  insured,**  is 
an  insurance  of  freight  or  cargo,  if  in  the  event 
the  insured  have  only  one  of  these  descriptions 
of  property  at  risk  in  the  voyage  insured ;  and 
if  he  should  have  both  at  risk,  then  it  is  an  in- 
surance of  both  proportionably  to  the  interest  of 
the  insured  in  the  subjects  respectively.  Paris 
V.  ^ewburyport  Ins.  Co.  3  Mass.  476. 

196.  A  policy  of  insurance  stipulated  that  the 
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onderwriten  thoitld  not  be  liable  "for  any  par* 
tial  loM  OB  other  goods,  or  on  the  Tessel  and 
freight,  unless  it  amount  to  5  per  cent.,  ezdu- 
mye  in  each  ease  of  all  charges  and  expenses  in- 
curred for  the  pnrpoee  of  ascertaining  and  proring 
the  loss/*  Held,  that  the  words  »<  in  each  case  " 
did  not  mean  '*  at  each  time  of  loss,*'  but  referred 
to  the  three  subjects  of  insurance,  goods,  freight, 
and  vessel,  and  required  a  damage  of  5  per  cent, 
to  justify  a  claim  in  each  case.  Donndl  y.  Ins. 
Co.  2  Sumner,  366.  Held,  also,  that  successive 
losses  on  the  cargo,  in  the  course  of  the  voyage, 
each  less  than  5  per  cent.,  but  in  the  aggregate 
amounting  to  more  than  5  per  cent.,  were  not 
within  the  exception,  but  must  be  borne  by  the 
underwriters,  ii. 

197.  Dollars  landed  by  the  crew,  and  buried, 
but  afterwards  stolen,  were  held  to  be  not  landed 
in  ^^good  safety,"  for  which  the  underwriters 
were  liable,  bridge  v.  Jfiagara  Co.  1  Hall, 
423.  The  expenses  of  the  master,  in  searching 
for  the  dollars,  is  to  be  apportioned  on  the  dol- 
lars alone,  ib. 

196.  The  words  in  a  policy,  "  assured  against 
all  risks,  except  seizure  in  poit,"  must  be  under- 
stood to  mean  any  arbitrary  seizure.  Barney  v. 
his.  Of.  5Har.  &  J.  139. 

199.  Household  fhmiture  may  sometimes  be 
considered  as  cargo,  in  the  construction  of  a 
policy  of  insurance.     Vasse  r.  Ball,  2  Dall.  270. 

200.  A  policy  is  not  invalid  because  it  has  no 
written  date.    Lee  v.  Mass.  Ins.  Co.  6  Mass.  208. 

201.  No  precise  form  of  words  is  required  to 
raise  up  a  contract  of  insurance;  and  if  the 
words  used  express  it,  with  the  intention  of  the 
parties,  it  will  be  sufficient.  Scriba  v.  Ins.  Co. 
rfJf.  America,  2  Wash.  C.  C.  107. 

202.  A  general  policy,  insuring  all  persons 
interested,  and  containing  no  warranty  of  neutral 
property,  covers  belligerent  as  well  as  neutral 
property.  Hodgson  v.  Mar.  Ins.  Co.  5  Cranch, 
100. 

203.  Every  policy  on  profits  is,  necessarily,  a 
valued  policy.  Mumford  v.  HaUett,  1  Johns. 
433. 

204.  The  foundation  of  all  insurances,  unless 
of  the  wager  kind,  is  the  real  value  of  the  thing 
insured,  in  a  vaJued  policy,  the  parties  agree 
upon  the  value ;  in  an  open  policy,  the  assured 
is  bound  to  prove  it,  and  the  assurers  to  pay  it, 
whatever  it  may  be.  Snell  v.  Delaware  Ins.  Co. 
1  Wash.  C.  C.  509. 

205.  Insurance  upon  an  estimated  value  con- 
cludes the  insurers,  in  the  absence  of  fraud. 
Hotoell  V.  Cincinnati  Ins.  Co.  7  Ham.  (Part  Ist.) 
284. 

206.  A  valued  policy  is,  in  general,  conclu- 
sive, both  as  to  the  value  of  the  property,  and  of 
the  interest  that  valuation  is  sufficient  to  cover ; 
but  this  ceases  to  be  obligatory  if,  from  any  cir- 
cumstances, it  fails  to  aftbrd  such  standard,  as 
where  the  loss  is  partial,  or  the  property  has,  by 
fraud  or  accident,  been  greatly  overrated.  Wat' 
son  V.  Ins.  Co.  of  A*.  Ameriea,  3  Wash.  C.  G.  1. 

207.  The  owner  of  a  vessel  and  cargo  may 
insure  in  a  valued  policy,  to  two  ports  in  the 
West  Indies,  the  amount  of  the  prime  cost  of  the 
goods,  together  with  the  premium  and  freight  to 
the  first  port.  PriUket  v.  Ins.  Co.  ofJf.  America, 
3  Yeates,  458. 

208.  After  the  printed  clause  in  a  policy,  "  the 
said  goods  and  merchandises  are  valued  at,'*  fol- 
lowed immediately  the  written  words  '<  18 
francs,  valued  at  $4  and  44  cents."  This  is  an 
open  policy,  these  words  merely  ascertaining  at 
what  rate  the  value  of  the  cargo  paid  for  in  francs 


was  to  be  reduced  into  our  money.     Ogdtm.  v. 
Cdumhia  Ins.  Co.  10  Johns.  273. 

209.  A  policy  of  insurance  upon  a  vessel  and 
freight  of  goods  ^'  laden,  or  to  be  laden,"  valued 
the  vessel  at  f8000,  but  left  a  blank  for  the  value 
of  the  freight.  The  policy  was  underwritten, 
immediately  after  the  signatures,  "$8000  on 
vessel,"  and  "  $2000  on  freight."  It  was  held, 
that  this  was  an  open  policy  as  to  the  freight. 
Riley  v.  Hartford  Ins.  Co.  2  Conn.  368.  There- 
fore, where  the  vessel  thus  insured  invested 
part  of  her  freight  money  for  her  return  voyage, 
at  Gibraltar,  and  then  sailed  for  Cape  de  Verd, 
for  the  purpose  of  investing  the  residue,  but  was 
lost  on  the  passage,  it  was  held,  that  the  insured 
were  entitled  to  recover  only  the  freight  of  the 
goods  on  board,  though  the  freight  money  des- 
tined for  the  purchase  of  the  residue  of  the  cargo 
was  sufficient  to  purchase,  and  the  capacity  of 
the  vessel  was  sufficient  to  contain,  a  cargo,  t^e 
freight  of  which  would  exceed  $2000.  ib. 

( c.)    Description  of  the  Subject. 

210.  "  Property  "  will  cover  whatever  the  in- 
sured has  a  bona  fide  equitable  interest  in, 
though  the  legal  title  be  in  another.  Locke  v. 
Jfar&  American  Ins.  Co.  13  Mass.  61. 

211.  The  policy  of  insurance  was  on  fur.  The 
title  of  the  invoice  was  furs,  under  which  it  de- 
tailed bear  and  racoon  skins,  opossum,  deer, 
cross-fox,  marten,  wild  cat,  wolf,  wolverine, 
panther,  and  cub  skins.  The  memorandum 
warranted  skins,  hides,  and  all  other  articles 
perishable  in  their  nature,  free  from  average, 
unless  general.  The  cargo  was  damaged  to 
more  than  half  its  value,  and  the  insured  aban- 
doned. Held,  that  the  plaintifiT,  in  an  action  on  the 
policy,  might  show  that  the  term  "  fur  "  covered 
the  skins,  in  the  invoice,  and  that  the  terms 
**  hides  and  skins,"  in  the  memorandum,  in  mer- 
cantile usage,  did  not  include  them,  and  that  they 
were  not  articles  perishable  in  their  nature, 
within  the  meaning  of  these  words  in  the  memo- 
randum ;  and  the  jury  having,  on  conflicting 
evidence  upon  these  questions,  found  for  the 
plaintiff,  though  contrary  to  the  charge  of  the 
circuit  judge,  the  supreme  court  refused  to  set 
aside  the  verdict.  Astor  v.  Union  Ins  Co.  7 
Cow.  202.  Where  goods  are  warranted,  in  the 
memorandum  in  a  policy,  free  from  average  un- 
less general,  the  assured  cannot  recover,  unless 
the  loss  be  total  in  fact.  ib.  ' 

212.  "  Proceeds "  of  the  outward  cargo,  in  a 
valued  policy  on  a  voyage  out  and  home,  covers 
the  value  of  that  cargo  in  the  return  carffo,  if 
the  return  cargo  was  procured  on  the  credit  of 
the  outward.     Haven  v.  Gray,  12  Mass.  71. 

213.  <* Property  on  board,"  insured  by  the 
master,  covers  the  insured's  commissions.  Hoi* 
brook  V.  Broton,  2  Mass.  280. 

214.  Insurance  was  efieeted  on  goods  **  out," 
and  the  **  proceeds  thereof  home.  Held,  that 
the  identical  goods,  composing  the  outward 
cargo,  brought  home  in  the  return  voyage,  would 
not  be  considered  as  included  in  the  words 
"proceeds  home,"  nor  covered  by  the  policy. 
Doto  V.  WheUen,  8  Wend.  160.  The  insured 
may,  however,  show  that  such  is  the  known 
usage  of  trade,  or  the  use  and  practice  as  be- 
tween assurers  and  assured.  i6. 

215.  *<  Cargo  "  covers  oil  and  other  products 
of  a  whaling  voyage.  Paddock  v.  Franklin  Ins. 
Co.  11  Pick.  227. 

216.  The  word  "  car^o,  "  in  a  policy  of  insu- 
ranee,  does  not  ordinarily  cover  live  stock ;  but 
if  live  stock  constitute  the  only  article  of  expor- 
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tatioQ  from  the  port  from  which  the  vetiel  is  to 
■ail,  to  the  port  to  which  she  ia  destined  ;  or  if, 
according  to  the  mercantile  usage  of  the  place 
of  effecting  the  insurance,  the  word  is  under- 
stood to  cover  live  stock,  then  an  insurance 
under  that  general  tienomination  will  cover 
it.  Megre  v.  Ins.  Co,  2  Gill  &  Johns.  136. 
Vide  Chesapeake  Ins.  Co.  v.  AUegre^  ib.  164. 
Evidence  may  be  offered  of  the  existence  of 
such  usage,  and  it  is  a  question  exclusively  for 
the  jury.    ib. 

217.  Live  animals,  their  provender,  their 
freight,  and  goods  laden  on  deck,  are  not  cov- 
ered, but  coin,  to  be  invested  by  the  master  for 
the  owner,  its  freight,  and  the  safe  transportation 
of  the  insured's  own  goods  in  his  own  vessel, 
are  covered  under  the  general  terms  **  cargo  and 
freight."  WoleoU  v.  Eagle  Ins.  Co.  4  Pick. 
429.  * 

218.  Goods  on  deck  are  not  included  in  a 
policy  covering  (^  the  goods  and  cargo,**  unless 
specifically  mentioned.  Lenox  v.  United  Ins.  Co. 
3  Johns.  Cas.  178. 

219.  It  was  held,  that  pickled  fish  were  not  to 
be  classed  under  articles  perishable  in  their  own 
nature.     Baker  v.  Ludlow ^2  Johns.  Caa.  ^9. 

220.  In  a  memorandum  to  a  policy,  it  is  stated 
that  sugar,  skins,  hides,  &c.,  are  warranted  free 
from  average  under  7  per  cent,  unless  general, 
also,  a  memorandum  relating  to  articles  perisha- 
ble in  their  own  nature.  A  lot  of  deer-skins, 
becoming  damaged,  caused  a  loss  of  10  per  cent, 
on  the  cargo.  It  was  held,  that  these  skins  were 
included  under  the  clause  embracing  hides  and 
•kins,  and  that  the  insured  were  entitled  to  re- 
cover. Bakewell  v.  United  Ins.  Co.  2  Johns. 
Cas.  246. 

221.  H.  S.,  at  the  rei^uest  and  for  the  use  of 
the  plaintiff,  effected  msurance  on  five  hogs- 
heads of  sugar  on  board  the  Brothers,  and  on  ten 
hoffsheads  of  sugar  on  board  the  Sisters ;  and 
in  describing  the  same  according  to  the  supposed 
marks,  a  mistake  was  committed ;  but  the  inten- 
tion to  insure  the  quantity  of  sugar,  according  to 
his  letter  of  instructions,  was  declared  to  the  in- 
surance broker.  The  property  of  the  plaintiff 
was  proved  to  be  on  board.  The  mistake  in  the 
marks  was  declared  not  to  be  material.  Ruan  v. 
Gardner^  1  Wash.  G.  C.  145. 

(d.)   Description  of  the  Voyage. 

2SSi.  The  commencement  and  termination  of 
a  voyage  must  be  expressed  in  the  policy.  Cleve- 
land r.  Union  Ins.  Co.  8  Mass.  308. 

223.  Where  a  policy  contained  a  clause  that 
the  insurers  take  <*  no  risk  in  port,  but  sea  risk,** 
it  was  held,  that  the  term  "  port "  was  not  con- 
fined to  the  port  of  departure  or  discharge,  but 
waa  used  in  contradistinction  to  the  '*  high  seas,'* 
and  referred  to  any  port  into  which  the  vessel 
might  of  necessity  enter  during  the  voyage  in- 
sured. Patrick  v.  Ins.  Co.  11  Johns.  9.  And 
where  the  vessel  was  driven  on  shore  and 
stranded,  so  that  she  could  not  be  got  off,  unless 
at  an  expense  exceeding  half  her  value,  and  was 
afterwards  taken  possession  of  by  an  armed  force 
and  burnt ;  it  was  held  a  loss  by  sea  risk,  within 
the  meaning  of  the  policy,  and  not  bv  burning. 
ib.  Miter,  as  to  the  cargo,  the  loss  of  it  not  be- 
ing attributed  to  the  stranding,  it  not  being  in- 
jured bv  jt,  and  no  attempt  being  made  to  un- 
load it  from  the  vessel,  ib.  14. 

224.  The  term  '<  port  **  is  to  be  taken  in  reference 
to  the  subject-matter  to  which  it  is  applied ;  and 
although  it  generally  means  a  harbor  or  shelter 
j»  Teasels  Som  storms,  yet,  when  applied  to 


places  on  a  coast  where  there  are  no  h&rbon,  it 
may  mean  only  a  road  or  anchorage  place,  for 
the  purpose  of  loading  and  unloading  cargoes. 
De  Longuemere  v.  Jfew  York  Fire  Ins.  Co.  10 
Johns.  120.  De  Longuemere  v.  Fireman  Ins, 
Co.  ib.  126. 

225.  Under  a  policy  on  a  voyage  from  New 
York  to  Amsterdam,  with  liberty  to  proceed  to 
a  neighboring  port  in  case  of  blockade;  after 
being  boarded  by  an  English  cruise*r,  libelled 
in  the  admiralty,  and  restored ;  boarded  again  ; 
libelled  again,  and  restored  again ;  the  captain  at 
length,  for  fear  of  the  French,  Dutch,  and  Eng- 
lish decrees,  proceeded  to  London,  and  there  un- 
loaded eight  months  from  the  date  of  the  policy. 
It  was  held,  that  London,  was  a  neighboring 
port  within  the  policy,  and  the  assured  had  no 
riffht  to  abandon.  Ferguson  v.  Phoenix  Ins.  Co. 
5  Binn.  544. 

226.  A  voyage  from  one  port  to  another,  stop- 
ping at  an  mtermediate  port,  to  unload  and  re- 
ship  the  cargo,  in  order  to  avoid  confiscation, 
may  be  insured  as  a  voyage  from  the  first  port 
to  the  last,  without  mentioning  the  intermediate 
port.     Steinhach  v.  Col,  Ins.  Co.  2  Gaines,  129. 

227.  A  vessel  being  insured  <*to  a  port  or 
ports  in  the  Island  of  Guba^'*  a  denial  or  entry 
into  one  of  such  porta  is  not  a  loss  within  the 
policy.  But  as  to  the  effect,  if  she  had  been 
insured  to  that  port  only  —  qware.  Suydam  v. 
^Marine  Ins.  Co.  1  Johns.  181. 

228.  Under  a  policy  on  which  an  agreement 
was  indorsed,  '*  We  engage  to  see  the  vessel  from 
Limerick  to  Philadelphia,  it  was  held,  that  Grass 
Island,  nine  miles  below  the  town  of  Limerick, 
was  within  the  agreement,  and  the  insurers 
were  liable  for  damage  to  the  vessel  happening 
there.     Bell  v.  Mariiu  Ins.  Co.  8  S.  &  R.  98. 

229.  A  policy  on  goods  to  be  safely  landed  at 
Leghorn,  is  discharged  by  landing  them  at  the 
lazaretto ;  that  being  the  usage  of^trade.  Grade 
V.  Marine  Ins.  Co.  8  Granch,  75.  * 

230.  A  policy  for  $10,000  upon  a  voyage  <(at 
and  from  Alexandria  to  St.  Thomas  and  two 
other  ports  in  the  West  Indies,  and  back  to  the 

{»ort  of  discharge  in  the  United  States,  upon  all 
awful  goods  and  merchandise  on  board  the  ves- 
sel, &c.,  beginning  the  adventure  on  the  said 
goods  and  merchandise  from  the  lading  at  Alex- 
andria, and  continuing  the  same  until  their  safe 
landing  at  St.  Thomas,'*  &c.,  is  an  insurance 
for  the  whole  voyage  round,  and  covers  any  re- 
turn cargo  taken  on  board  at  any  of  the  desig- 
nated ports  in  the  West  Indies.  Columbian  Ins. 
Co.  V.  Catlett,  12  Wheat.  383. 

231 .  A  vessel  being  insured  on  time,  it  is  not 
necessary  that  she  should  be,  at  the  commence- 
ment of  the  risk,  where  she  is  stated  to  be  in 
the  policy.    Manly  v.  United  Ins.  Co.  9  Mass.  85. 

232.  An  insurance  on  a  ship  is  an  insurance 
of  the  ship  for  the  voyage  ;  not  of  the  ship  and 
the  vovage.  Ritchie  v.  U.  States  Ins.  Co.  5  S. 
A  R.  ^1. 

(e.)   Parol  Evidence  to  explain  a  Policy. 

233.  The  written  date  of  a  policy  is  hut  prima 
fade  proof  of  its  true  date  ;  therefore,  extrinsic 
testimony  is  admissible  to  prove  that  a  policy, 
dated  on  the  same  day  on  which  an  embarffo 
was  laid,  was  made  without  knowledge  of  the 
embargo.  Lorent  v.  S.  C.  Ins.  Co,  1  N.  dt  M. 
505. 

234.  Evidence  of  usage  is  admissible  to  the 
terms  of  a  policy  of  insurance.  Winthrop  v. 
Union  Ins.  Co.  2  Wash.  G.  G.  7. 

235.  Where  a  policy  of  insurance  was  eze- 
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euted  in  blank,  as  thos,  ^  A  B,  on  aceonnt  of 

do make  inturance,"  dbc.,  it  was  held, 

that  parol  evidence  of  the  usai^  of  underwriters 
was  admissible  for  the  purpose  of  construing  the 
policy.  Turner  ▼.  Burrows^  5  Wend.  541.  S. 
C.  8  Wend.  144. 

236.  A  policy  of  insurance  contained  the  fol- 
lowing clause :  **  The  vessel  sails  under  a .  sea- 
letter,  without  register,  property  warranted 
American ; "  held,  Uiat  parol  evidence  was  ad- 
missible to  show  what  oocument  was  meant  by 
a  sea-letter.  SUgkt  v.  HartMhame^  2  Johns. 
531. 

237.  Where  part  of  a  pplicy  is  written  and 
part  printed,  and  there  is  no  contradiction  be- 
tween the  two  parts,  and  no  ambiguity,  parol 
evidence  is  inadmissible  to  explain  the  intention 
of  the  parties.  Mumford  r.  HalleU^  1  Johns. 
433. 

238.  A  policy  of  insurance  contained  the  fol- 
lowing clause :  "  The  vessel  sails  under  a  sea- 
letter  without  a  register ;  property  warranted 
American ; "  held,  that  parol  evidence  was  in- 
admissible to  show  what  document  was  meant 
by  a  sea-letter.  Sleght  v.  Rkinelander^  I  Johns. 
192. 

239.  Parol  evidence  is  admissible  to  show  that, 
by  the  general  usaffe  among  merchants  and  un- 
derwriters in  New  York,  the  word  »*  roots,"  first 
inserted  in  the  New  York  policies  in  1787,  is  con- 
fined to  such  roots  as  are  perishable  in  their  own 
nature,  and  that  sarsaparilla  is  not  a  root  per- 
ishable in  its  nature,  and  is  not  included  in  that 
term  in  the  memorandum.  CoU  v.  Ofmmereial 
Ins.  Co.  7  Johns.  385. 

240.  Parol  evidence  is  admissible  to  show  that 
a  mis-description,  if  any,  contained  in  a  policy, 
arose  from  the  mistake  of  the  officer  of  the  com- 
pany, to  whom  the  building  was  accurately 
described.  JtfoUtere  v.  Penn,  Ins.  Co,  5  Rawle, 
342.  

VI.    Warranty. 

(a.)    Warranty,  express  or  implied,  and  Jfature 

and  Effect  of  U. 

241.  A  warranty  in  a  policy  must  be  complied 
with  strictly.  Murgatroyd  v.  Crawford,  2  Yeates, 
420. 

242.  Every  warranty,  m  a  policy  of  insurance, 
whether  express  or  implied,  constitutes  a  condi- 
tion precedent,  and  the  assured  cannot  recover 
from  the  underwriters  without  first  averring  and 
proving  performance  of  such  stipulations.  Craig 
V.  Ing.  Co.  Pet.  C.  C.  410. 

243.  Stipulations  in  policies  are  considered 
express  warranties,  and  it  is  not  necessary  that 
the  circumstance  or  act  warranted  should  be 
material  to  the  risk ;  an  express  warranty  in  this 
respect  being  distinguishable  from  a  representa- 
tion.   Duncan  v.  Sun  Fire  Ins.  Co.  6  Wend.  488. 

244.  There  is  an  implied  warranty  that  the 
vessel  and  voyage  insured  shall  be  conducted 
according  to  law,  and  that  the  vessel,  if  not  the 
cargo,  is  neutral.  Stoeker  v.  Merrimack  Ins.  Co. 
6  Mass.  220. 

245.  There  is  an  implied  warranty  that  the 
vessel  shall  proceed  in  the  usual  route ;  that  she 
have  always  on  board  the  necessary  papers ;  and 
that  the  master  is  of  competent  skill,  prudence, 
and  discretion,   ib. 

246.  Parol  evidence  of  an  agreement  between 
the  insurer  and  the  insured,  mat  the  vessel  in- 
sured should  sail  before  a  certain  day,  cannot 
establish  a  warranty,  Whitney  v.  Haven^  13 
Mass.  172. 


247.  Policy  of  insurance,  whereby  the  plam* 
tiffs,  for  whom  it  may  concern,  insured  *^  $10,000, 
vii.,  $2,326  on  the  cargo,  $1,860  on  the  freight, 
and  $5,814  on  the  profits,  on  board  the  brigDieck. 
freight  valued  at  ^30,000  and  profiu  at  $25,000^ 

f»remium  included  at  and  from  port  or  ports  of 
oading  in  Europe,  to,  at,  and  from,  any  port  or 
ports,  place  or  places,  the  risk  to  continue  for  the 
term  of  18  months,  and  to  attach  on  merchandise 
or  specie,  both  or  either,  warranted  American 
property.  It  is  understood  that  the  assured  are 
owners  of  the  cargo ;  but  the  valuation  of  freigiit 
and  profits  hereby  agreed  to  shall  be  biodin;, 
whether  the  lading  of  the  vessel  is  the  property 
of  the  assured  or  of  others,  or  whether,  at  the 
time  of  the  loss,  there  shall  be  any  cargo  on 
board  or  not.*'  Held,  that  the  warranty  exleoded 
to  all  the  cargo  put  on  board  on  which  the  policy 
was  to  attach.  Bayard  v.  Mass.  Fire  {^  Marim 
Ins.  Co.  4  Mason,  256. 

( b.)    Compliance  with  Warranty.     Warranty  sf 

Jfeutrality,  4^. 

248.  If  a  vessel  bound  to  the  port  of  a  bel- 
ligerent have  on  board  a  document  showing  her 
cargo  to  be  of  the  origin  of  a  colony  of  that  bel- 
ligerent, and  being  a  document  in  the  osaal 
course  of  trade,  without  which  the  cargo  wonid 
not  be  admitted  to  an  entry,  it  is  not  a  breach  of 
a  warrant  in  the  policy,  that  the  property  insured 
was  not  exported  by  the  importers.  Le  Boy  r. 
United  Ins.  Co.  7  Johns.  343. 

249.  If  a  belligerent  emigrate  to  a  neatral 
country  ^^an<s  oello,  and  be  there  natoraiized, 
a  warranty  of  neutrality  is  supported  by  each 
naturalization,  nor  need  he  disclose  to  the  under- 
writers the  period  of  his  emigration.  Dugust  v. 
Rkinelandtr,  1  Caines,  Cas.  a XV. 

250.  A  and  B  were  Swedish  subjecU,  and 
partners  in  trade,  at  St.  Bartholomew's.  lo 
1811,  B  came  to  the  United  SUtes,  and  in  July, 
1813,  while  B  was  still  in  the  United  SUtes^a 
policy  of  insurance  was  underwritten  on  account 
of  A  and  B,  on  cargo,  for  a  voyage  from  New 
Haven  to  St.  Bartholomew's,  warranted  Swedish 
property.  Held,  that,  from  the  long  previona 
residence  of  B  in  this  country,  it  was  to  be  pre- 
sumed that  he  intended  to  reside  here  perma- 
nently, which  presumption  it  was  incumbent  on 
the  insured  to  repel ;  and  not  having  done  so,  B 
was  to  be  regarded  as  domiciled  in  the  United 
States,  and  the  warranty  was  not  complied  with. 
Elbers  v.  United  Ins.  Co.  16  Johns.  128. 

251 .  Insurance  was  efiected  on  a  cargo  from 
New  York  to  Havana,  thence  to  L.  ana  P-i  or 
either  of  them,  warranted  American  property. 
The  cargo,  consisting  of  flour,  &c.,  was  pur- 
chased of  A,  a  native  American  citizen,  residing 
in  New  York,  by  B,  a  Danish  citizen,  then  m 
New  York,  under  a  contract  entered  into  there 
by  which  A  agreed  to  deliver  the  cargo  to  B,  «< 
H.,  or  L.,  or  P.,  at  an  advance  on  the  cost,  and  the 
payment  of  the  freight  and  insurance  preminm 
paid  by  A.  The  cargo  was  consigned  ^7^.^ 
Spanish  merchants  at  H.  designated  by  B,  with 
instructions  to  dispose  of  the  cargo  for  A's  ac- 
count, Ac.,  or  to  send  it  to  another  port.  The  bili 
of  lading  expressed  that  the  cargo  was  shipp<^^ 
for  the  account  and  risk  of  A,  to  be  delivered 
at  H.  to  H.  &  Co.  or  their  assigns,  psyii^f  f^ 
freight,  it  being  the  property  of  the  owjaer  of  the 
vessel.  On  the  vessel's  arrival  at  Havana,  the 
consignees  interlined  the  bill  of  lading  with  the 
words  «*  or  a  market,"  and  directed  we  mM^*' 
to  proceed  to  L.,  on  the  way  to  which  port  tb« 
vessel  was  captured  by  a  Venexuelaa  privsteeri 
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and  the  cargo  condemned  at  prize.  Held,  that 
the  cargo  was  the  property  of  A  antil  its  deliyery 
at  one  of  the  ports  mentioned ;  that  there  was  no 
delivery  or  acceptance  of  it  at  H.,  and  that  the 
consignees  there,  in  directing  the  master  to  pro- 
ceed to  L.,  acted  as  agents  of  A,  who  continued 
the  owner  at  the  time  of  the  capture ;  and  that 
the  warranty  was  therefore  complied  with.  De 
HTolfr,  JV*.  York  Firemen  Ins.  Co.  20  Johns.  214. 
Held,  also,  that  A  was  not  bound  to  disclose  to 
the  insurers  the  facts  and  circumstances  of  the 
contract ;  for,  even  if  material,  the  insured  was 
not  obliged  to  disclose  any  fact  in  regard  to 
which  there  is  an  express  or  implied  warranty,  ib. 

252.  A  vessel  was  insured  during  the  late  war, 
with  warranty  that  it  should  obtain  the  license 
of  the  British  admiral  in  the  usual  form.  The 
voyage  was  intended  to  a  nentral  port,  and  the 
license  was  obtained  from  the  British  admiral, 
through  the  intervention  of  the  minister  of  the 
neutral  nation.  It  was  held,  in  an  action  on  the 
policy,  that  the  acceptance  of  such  license  was 
not  iUegal,  and  did  not  vacate  the  policy.  Bulk- 
ley  V.  Derby  Fishing  Co.  I'Conn.  572. 

253.  A  vessel  was  insured  during  the  late 
war,  with  warranty  that  it  should  be  furnished 
with  license  from  the  British  admiral.  The 
license  in  such  case  was  for  flour  and  other  dry 
provisions,  and  the  cargo  consisted  of  flour,  beef, 
pork,  and  candles.  It  was  held,  that  a  fair  con- 
struction  of  the  warranty  was,  that  the  license 
should  be  in  such  form  as  to  be  a  protection  of 
the  vessel  and  cargo  for  the  voyage,  and  that  the 
license  furnished  would  not  be  deemed  a  com- 
pliance with  the  warranty,  unless  it  was  shown 
that  there  was  no  other  form  of  license  from  the 
admiral,  and  that,  according  to  the  usage  of  mer- 
chants, such  license  was  the  only  one  required, 
whatever  might  be  the  cargo,  or  that  the  insurers 
had  knowledge  of  the  cargo  put  on  board,  ib. 
572. 

254.  A  warranty  that  a  vessel  is  an  American 
bottom  is  satisfied  if  she  is  owned  by  an  Ameri- 
can, and  sails  under  a  sea-letter.  Grigith  v.  Ins. 
Co.  ofjf.  America^  5  Binn.  464. 

255.  Where  goods  were  warranted  American 
in  a  policy,  it  was  held,  that  the  insured  could 
not  recover  after  an  attempt  by  their  captain  or 
general  agent  to  cover  foreign  goods,  though 
such  foreign  goods  were  covered  without  the 
consent  of  the  insured,  and  could  easily  be  dis- 
tinguished from  the  American.  Phcenix  Ins.  Co. 
V.  Pratt,  2  Binn.  308. 

256.  Where  a  vessel  was  purchased  by  an 
alien,  to  be  paid  for  at  all  events,  but  to  be  trans- 
ferred at  a  future  day,  the  property  remains  in 
the  seller,  an  American  citizen,  and  is  a  com- 
pliance of  a  warranty  of  American  property. 
Murgatroyd  v.  Crawford^  3  Dall.  491. 

257.  A  description  in  the  policy  of  a  vessel  as 
an  American  ship  is  an  implied  warranty  that 
she  is  American  property.  Barker  v.  Phcmix 
Ins.  Co.  8  Johns.  307. 

25Q.  Insurance  on  goods  from  New  York  to 
France,  warranted  American  property.  The 
goods  were  purchased  and  shipped  in  an  Ameri- 
can vessel,  by  American  merchants,  to  merchants 
in  France,  under  an  agreement  between  them  for 
that  purpose,  by  which  the  former  were  to  de- 
liver the  goods  at  St.  Vallery,  for  which  they 
were  to  be  allowed  eight  per  cent,  commission, 
taking  on  themselves  all  risks,  expressly  includ- 
ing a  premium  for  sea  risks  as  well  as  war  risks ; 
the  consignees  to  pay  the  freight  on  delivery, 
and  also  for  the  amount  of  cargo,  in  bills  on  Lon- 
don, guarantied  by  a  house  there,    ^he  goods 


were  captured  by  the  British,  and  condemned  as 
French  properUr.  Held,  that  the  goods  remained 
the  property  of  the  consignors  until  delivery  in 
France,  and  that  the  warranty  in  the  policy  was 
complied  with.  Such  contract  is  legal  and  valid,- 
and  does  not  change  the  property,  so  as  to  de- 
stroy its  neutral  character  or  vitiate  the  contract 
of  insurance.     Ludlow  v.  Bovme^  1  Johns.  1. 

259.  A  warranty  of  *' American  property  "  is 
proved  by  reputation,  employment,  and  domicil. 
The  owner's  interest  is  proved  by  one  who  saw 
the  original  register  in  the  owner  s  name,  as  the 
vessel  was  about  to  sail ;  the  cargo,  by  one  who 
sold  the  articles  and  saw  them  go  on  board.  Pey- 
ton V.  Hallett,  1  Caines,  363. 

260.  A  cargo  consisting  of  provisions  was 
insured  from  New  York  to  Havana,  and  from 
thence  to  Laguira  and  Porto  Cabello,  or  either 
of  them,  warranted  American  property.  The 
cargo  was  purchased  in  New  York  of  the  plain- 
tiff, an  American  citizen,  by  L.,  a  Danish  citizen 
of  St.  Thomas,  under  a  contract  made  in  New 
York,  by  which  the  plaintiff  agreed  to  deliver 
the  cargo  to  L.  at  Havana,  Laguira,  or  Porto 
Cabello,  at  five  per  cent,  advance  on  the  cost, 
paid  by  the  plaintiff,  and  the  freight  and  pre- 
mium of  insurance  to  be  paid  by  the  plaintiff. 
The  plaintiff  consigned  the  cargo  to  Spanish 
merchants  at  Havana,  designated  by  L.,  with 
instructions  to  dispose  of  the  cargo  for  the  plain- 
tiffs account,  d^c,  or  to  send  it  to  another  mar- 
ket, that  is,  to  a  windward  port.  The  bill  of 
lading  expressed  that  the  cargo  was  shipped,  for 
the  account  and  risk  of  the  plaintiff,  to  be  deliv- 
ered at  Havana,  paying  no  freight,  it  being  the 
property  of  the  owner  of  the  vessel,  (the  plain- 
tiff.) On  the  arrival  of  the  vessel  at  Havana, 
the  consignees  interlined  the  bill  of  lading  with 
the  words  *'  or  a  market,"  and  directed  the  mas- 
ter to  proceed  to  Laguira ;  and  while  on  the 
voyage  to  Laguira,  the  vessel  was  captured  by  a 
Venezuelan  privateer,  carried  into  a  port  in  the 
Island  of  Margarita,  and  the  cargo  was  there 
condemned  as  prize,  &c.  Held,  in  an  action 
on  the  policy,  that  the  cargo  was  and  remained 
the  property  of  the  plaintiff  until  its  delivery  at 
one  of  the  places  designated ;  that  there  was  no 
delivery  or  acceptance  of  it  at  Havana,  the  con- 
signees there,  in  directing  the  master  to  proceed 
to  Laguira,  acting  as  the  agents  of  the  plaintiff, 
and  that  the  plaintiff  continued  owner  of  the 
property  until  its  capture ;  and  therefore  the 
warranty  was  complied  with.  JV.  York  Firemen 
Ins.  Co.  V.  De  Wolf,  2  Cow.  56.  Such  a  contract 
of  sale,  being  legal  by  the  law  of  nations,  could 
not  afibct  the  neutral  character  of  the  cargo,  ib. 
The  insured  waJs  not  bound  to  disclose  to  the 
insurers  the  facts  and  circumstances  of  the  con- 
tract,  ib. 

261.  It  is  a  breach  of  warranty  of  neutrality, 
that  a  vessel  and  cargo,  warranted  American 
property,  shall  be  navigated  anil  claimed  as 
Spanish  property,  and  that  all  evidence  to  prove 
the  neutrality  of  the  vessel  and  cargo  is  con- 
cealed from  the  captors.  Calbreath  v.  Graey,  1 
Wash.  C.  C.  219.  In  case  of  such  warranty,  it 
is  not  only  necessary  that  the  cargo  should  be  in 
truth  neutral,  but  also  that  no  act  of  commission 
or  of  omission  should  be  performed  to  jeopardize 
the  claim  to  a  neutral  character,  whether  by  the 
owner  or  by  his  agents,   ib. 

262.  Where  a  vessel  is  described  in  a  policy 
as  an  American  ship,  while  she  is  conveyed  in 
trust  to  secure  the  debt  of  a  British  subiect,  th« 
warranty  is  broken,  and  the  policy  void«  Jtfur 
ray  v.  United  Ins.  Co.  2  Johns.  Cas.  16B. 
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263.  A  warranl  7  that  *<  orders  wUl  be  given 
that  the  ship  shall  not  cruise,"  is  not  complied 
with,  unless  such  orders  are  expressly  given  to 
the  captain ;  an  implication  from  the  implied  in- 
structions will  not  do.  Ogden  y.  Jlsh,  1  Dall. 
162. 

264.  The  terms  **  British  vessel "  in  a  policy, 
if  a  warranty,  are  satisfied  by  the  vessel's  be- 
longing to  a  Scotchman,  who  navigated  her 
under  a  clearance  and  license  from  the  British 
custom-house  at  New  Providence.  His  habitual 
residence  need  not  be  proved.  MackU  v.  Pleas- 
ants, 2  Binn.  363. 

2^.  A  warranty  that  the  property  is  the  in- 
sured's, is  broken  by  his  having  concealed  papers 
on  board  at  the  time  of  her  capture,  having  prac- 
tised artifice  to  prevent  their  detection,  and 
having  used  fictitious  names  for  the  purpose  of 
such  protection.  Carrere  v.  Ins.  Co.  3  Har.  &  J. 
324. 

266.  In  general,  concealment  of  papers  amounts 
to  a  breach  of  warranty.  But  where,  by  the 
usage  of  the  trade  insured,  it  is  necessary  that 
certain  papers  should  be  on  board,  the  conceal- 
ment of  those  papers  cannot  affect  the  right  to 
recover  on  the  policy.  Livingston  v.  Maryland 
Ins.  Co.  7  Cranch,  506. 

267.  In  an  action  upon  a  policy  of  insurance 
upon  a  British  ship  by  an  American  underwriter, 
with  a  warranty  agamst  seizure  for  illicit  trade, 
the  defence  was  that  she  was  seized  in  a  British 
port,  and  condemned  by  a  court  of  admiralty 
there,  for  illicit  trade ;  held,  that  the  insured  was 
not  to  be  deemed  a  party  to  the  sentence  of  con- 
fiscation in  the  courts  of  his  own  country,  so  as 
to  be  concluded  by  it  as  his  own  act,  and  there- 
fore that  the  condemnation  was  not  conclu- 
sive against  him.  Francis  v.  Ocean  Ins.  Co.  6 
Cow.  404.  And  where  the  seizure  and  condem- 
nation were  for  breach  of  a  municipal  regulation 
of  Great  Britain,  held,  that  the  insurers,  to  avail 
themselves  of  the  sentence,  must  not  only  show 
the  proceedings  of  the  court,  but  the  existence 
of  the  law  under  which  the  condemnation  took 
place,  ib. 

268.  In  an  action  on  a  policy  of  insurance, 
the  sentence  of  a  foreign  court  of  admiralty,  con- 
demning the  property  insured  as  enemies'  prop- 
erty, is  conclusive  to  falsify  the  warranty  of 
neutrality.  Broum  v.  Union  Ins.  Co.  4  Day, 
179. 

269.  In  an  action  upon  a  policy  on  property 
warranted  neutral,  **  proof  of  which  to  be  re- 
quired in  the  United  States  only,"  a  sentence  of 
condemnation  in  a  foreign  court  of  admiralty, 
upon  the  ground  of  a  breach  of  blockade,  is  not 
conclusive  evidence  of  a  violation  of  the  war- 
ranty. Maryland  Ins.  Co.  v.  Woods,  6  Cranch, 
29. 

270.  A  stipulation  in  a  policy  warranting  the 
property  to  be  American,  proof  to  be  made  here, 
is  not  set  asid^  by  the  sentence  of  a  foreign  court 
against  the  neutrality,  but  the  same  may  be 
indicated  here,  notwithstanding  such  sentence. 
Sperry  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  243. 

271.  If  a  warranty  of  neutrality  is  contained 
in  a  policy,  and  a  clause  binding  the  insurers  to 
answer  for  the  barratry  of  the  master,  the  war- 
ranty implies  that  the  neutral  character  shall  be 
forfeited  only  by  such  acts  of  the  insured,  or 
their  agent,  as  amount  to  barratry.  WUcox  v. 
Union  Ins.  Co.  2  Binn.  574. 

272.  The  insurer  may  be  discharged  if  the 
general  agent  of  the  assured  cover  enemy's  prop- 
erty vibere  it  is  warranted  neutral.  Pratt  v. 
Pktnix  Jfi#.  Co,  1  Browne,  152. 


273.  If  the*  general  agent  of  ship  tnd  caigo 
cover  enemies'  property  on  board,  the  varrant  of 
neutrality  is  violated.  Sckioartz  v.  Ins.  Co.  ofjf. 
^hnerica,  6  Binn.  378. 

^274.   The  warranty  of  neutrality  is  broken  by 
unneutral  conduct  in  the  insured.     Schwartz  v 
Ins.  Co.  ofJf.  America,  3  Wash.  C.  C.  1J7. 

275.  If  the  insured  warrants  the  property  neu- 
tral, he  is  bound  not  only  to  maintain  it  to  be  so, 
but  so  to  conduct  himself  towards  the  belligerent 
parties  as  not  to  forfeit  its  neutrality.  CleoeUsnd 
V.  Union  Ins.  Co.  8  Mass.  308. 

276.  The  register  of  a  vessel  is  the  only  docu- 
ment which  need  be  on  board  during  a  period  of 
universal  peace,  in  compliance  with  a  warranty 
of  national  character.  Catlett  v.  Ins.  Co.  Paine, 
594.  A  duly  certified  copy  of  the  original  regis- 
ter, from  the  office  of  the  register  of  the  treasury, 
which,  in  case  of  loss  of  a  vessel,  is  required  by 
law  to  be  deposited  in  such  office,  is  legal  evi- 
dence of  such  register,  ib. 

277.  Proof  that  the  vessel  was  owned  by  on 
American  citizen,  and  had  all  the  papers  of  an 
American  vessel,  except  a  register,  having  sailed 
with  a  sea-letter  only,  is  sufficient  evidence  of 
a  compliance  with  the  warranty  of  American 
property.  Barker  v.  Pkamx  Ins.  Co.  8  Johns. 
307. 

278.  A  warranty  that  a  ship  is  American  prop- 
erty, imports  not  merely  that  she  is  American, 
but  that  she  shall  be  accompanied  with  the  docu- 
ments requisite  to  show  her  natiopal  character. 
CooUdge  V.  Fireman^s  Ins.  Co.  14  Johns.  306. 

279.  In  a  case  of  warranty  of  neutrality  only, 
the  parties  have  a  view  to  the  laws  of  nations 
and  subsisting  treaties,  and  the  insured  only 
engages  that  the  property  is  neutral  for  the  par- 
pose  of  being  protected;  and  in  fulfilling  this 
engagement,  the  insured  can  never  be  surprised 
by  the  want  of  all  proper  documents,  except  by 
his  own  neglect  or  fault.  Smith  v.  Delaware  Ins, 
Co.  3  Wash.  C.  C.  127. 

280.  In  a  warranty  of  neutrality,  the  insnred 
are  only  understood  as  warranting  that  the  inter- 
est insured  is  neutral.  Idvingstan  v.  Marina 
Ins.  Co.  6  Cranch,  274.  It  is  therefore  no  breach 
of  the  warranty,  if  another  joint  owner,  whose 
interest  is  not  insured,  is  a  belligerent,   tb. 

281.  If  a  policy  insures  against  '^unlawfttl 
arrests,  restramts,  and  detainment  of  all  kings, 
princes,  dbc.,"  the  qualification  '*  unlawful "  ex- 
tends as  well  to  "restraints  and  detainments** 
as  to  "  arrests,"  and  in  such  case,  a  detainment 
by  a  force  lawfully  blockading  a  port  is  not  a 
peril  insured  against  by  a  policy  containing  a 
warranty  of  neutrality.  MCaU  v.  Mar.  Ins.  Co, 
8  Cranch,  59. 

282.  By  the  following  warranty  in  the  policy, 
"the  insurers  take  no  risk  of  a  blockaded  port; 
but  if  turned  away,  the  assured  to  be  at  liberty 
to  proceed  to  a  poit  not  blockaded,"  the  insurer 
is  protected  from  every  loss  happening  in  conse- 
quence of  a  blockade,  whether  such  blockade 
were  strictly  legal  or  not.  RadeUjfe  v.  United 
Ins.  Co.  9  Johns.  277. 

283.  To  make  the  insured  liable  for  a  breach 
of  blockade,  the  blockading  force  must  be  ac 
tually  before  the  port ;  the  departure  of  the  force 
animo  revertendi  does  not  continue  the  blockade, 
though  the  insured  be  warned  not  to  enter.    WU 
liams  V.  Smith,  2  Caines,  1. 

284.  A  vessel  might  lawfully  sail  for  a  sort 
in  the  West  Indies  known  to  be  blockaded, 
until  she  was  warned  off,  according  to  tin 
British  orders  of  April,  1804.  She  was  not 
bound  to  make  inquiry  elsewhere  than  of  ths 
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Mockading  force.    Maryland  Ina,  Co,  t.  Wooda^ 
%  Cranch,  29 

885.  A  mere  Bailing  for  a  port  andentood  to 
be  blockaded  ia  not  a  breach  of  nentralitj  which 
affects  a  policy  of  insurance.  Vos  v.  United  Ins. 
Co.  1  Caines,  Cas.  Vli. 

286.  To  constitute  a  breach  of  warranty 
against  seixare  or  detention  for  illicit  trade,  the 
seizure  must  be  for  trade  actually  illicit  or  pro- 
hibited, and  a  seizure  under  pretext  that  the 
trade  is  illicit,  when  it  is  not  so,  is  not  sufficient. 
Johnston  v.  Ludlow^  1  Caines,  Gas.  XXIX. 

287.  A  vessel  was  insured  from  New  York  to 
Bremen,  or  a  port  of  discharge  in  the  North  Sea 
or  Baltic,  '^  against  capture  only,  warranted  free 
from  seizure  in  any  river,  port,  or  place,  under 
the  jurisdiction  of  Napoleon,  or  under  the  juris- 
diction of  any  power  under  his  control,  or  in 
alliance  with  him."  The  vessel  intended  to  put 
into  Amsterdam ;  and  having  arrived  within  the 
jurisdiction  of  Holland,  which  was  then  in  alli- 
ance with,  or  under  the  control  of.  Napoleon,  was 
eaptured  and  carried  into  Amsterdam,  and  after- 
wards condemned.  Held,  that  the  term  *'  seiz- 
ure," in  the  warranty,  was  to  be  considered  in 
this  instance  as  synonymous  with  **  capture,"  and 
the  capture  or  seizure  having  been  made  in  a 
place  excepted  in  the  warranty,  the  insurers 
were  discharged.  Black  v.  Marine  Ins.  Co,  11 
Johns.  287. 

288.  A  cargo  was  insured  from  New  York  to 
Cherbourg  in  France,  and  the  policy  contained 
the  clause  '*  warranted  free  from  seizure  for  or 
on  account  of  any  illicit  or  prohibited  trade." 
The  vessel  met  with  a  British  cruiser,  and  was 
compelled  to  go  into  the  outer  road  of  Plymouth, 
where  she  was  detained  six  hours,  and  then  suf- 
fered to  proceed,  but  no  person  belonging  to  the 
vessel  went  on  shore  during  the  time  of  her  de- 
tention. The  vessel  and  cargo  arrived  at  Cher- 
bourg, and  was  seized  there  under  the  Berlin 
decree,  and  confiscated  on  the  alleged  ground 
that  the  captain,  on  his  examination  by  one  of 
the  officers  of  the  port,  had  made  a  false  decla- 
ration, that  he  had  not  been  in  England.  Held, 
that  this  was  not  a  loss  arising  from  any  illicit  or 
prohibited  trade,  but  under  ue  general  peril  of 
arrests  and  detainments  of  princes,  and  that  the 
insurers  were  liable.  Mumjbrd  v.  Pkcsnix  Ins. 
Co,  7  Johns.  449. 

289.  The  words  ><  the  Spanish  brig  New  Con- 
stitution" contain  a  warranty  that  the  brig  is 
Spanish.  Atkerton  v.  Brown,  14  Mass.  152. 
Lewis  V.  Thatckvr,  15  Mass.  432. 

290.  The  words  <' Swedish  brig  Sophia"  con- 
tain a  warranty  that  the  brig  is  Swedish  prop- 
erty, or  at  least  that  she  is  documented  as  such. 
Higgins  V.  Livermore,  14  Mass.  106. 

&)1.  Where  the  assured  warrants  his  vessel 
aranst  loss  by  seizure  or  detention  on  account 
of  illicit  trade,  it  was  held,  thst  a  seizure  by  the 
French  at  Hamburg,  in  1807,  for  violating  a 
decree  unknown  to  the  assured,  and  which  the 
French  had  no  authority  to  make,  (Hamburg  not 
being  within  their  territory,)  was  no  breacn  of 
the  warranty.  Smith  v.  Delaware  Ins,  Co,  3  S. 
Sl  R.  74. 

(c.)    Warranty  against  illicit  and  contraband 

Trade. 

292.  The  trading  by  a  domiciled  alien,  carried 
on  between  the.  tfnited  States  and  the  enemies 
of  his  mother  country,  is  protected  under  the 
warranty  against  illicit  trade.    Johnston  v.  9Fetr, 

Caines,  Gas.  XIX. 

993.    « Contraband    goods  of  war"  do  not 


vitiate  a  policy  warranted  to  be  on  goods  that 
are  «*  lawful."  The  insured  are  not  bound  to 
disclose  that  the  goods  insured  are  **  contraband 
of  war."     Seton  v.  Low,  1  Johns.  Cas.  1. 

294.  If  the  insurer  and  insured  know  there  are 
contraband  goods  on  board,  and  yet  insurance 
is  effected  on  lawful  goods  with  a  warranty 
against  contraband,  the  warranty  applies  only 
to  the  lawful  goods.  Bowne  v.  Aiaw^  1  Caines, 
489. 

295.  In  a  policy  on  commissions  upon  lawful 
goods,  the  warranty  against  contraband  goods  \t 
not  broken  though  the  assured  is  captain,  and 
the  contraband  goods  are  shipped  without  the 
knowledge  of  the  insurer.  De  Peyster  v.  Gard- 
ner, 1  Caines,  492. 

206.  Where  the  exportation  of  sugar  was  pro- 
hibited from  the  Island  of  Antigua,  but  before 
the  prohibition  a  vessel  entered  into  the  usnal 
sugar  bond  and  began  to  load,  and  was  after- 
wards regularly  cleared,  the  president  of  the 
island  supposing  vessels  thus  situated  not  to 
come  within  the  prohibition;  the  sugar  was 
seized  and  condemned  as  forfeited  for  a  breach 
of  the  laws  of  trade.  Held,  that  the  exportation 
of  the  sugar  was  illicit,  and  a  breach  of  the  war- 
ranty against  illicit  or  prohibited  trade,  con- 
tained in  the  policy  of  insurance  on  the  sugar 
Tucker  v.  Juhel,  1  Johns.  20. 

297.  A  policy  of  insurance  contained  a  clause 
that  *'  the  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade."  The  vessel 
was  seized  and  condemned  by  the  Portuguese 
for  an  attempt  to  trade  illicitly.  Held,  that  the 
underwriters  were  not  liable  for  the  loss.  Church 
V.  Hubbart,  2  Cranch,  187. 

296.  Under  a  warranty  in  a  policy  **  that  the 
cargo  of  the  assured  was  not  in  danger  from 
seizure  or  detention  on  account  of  illicit  or  pro- 
hibited trade,"  it  was  held,  that  a  seizure  by  a 
Spanish  privateer,  on  the  18th  of  June,  1807,  for 
a  violation  of  the  Berlin  decree  of  Nov.  21, 1806, 
forbidding  trade  in  British  merchandise,  A^., 
which  decree  had  been  adopted  by  the  decree  of 
Aranjnez,  Feb.  19,  1807,  was  not  within  the 
meaning  of  the  policy,  and  the  assured  nere 
entitled  to  recover.  Faudel  v.  Phanix  Ins  Co. 
4  S.  &  R.  29. 

299.  To  render  the  commencement  of  the 
voyage  illegal,  so  as  to  discharge  the  insnier,  a 
knowledge  of  the  embargo  having  been  laid 
must  be  brought  home  to  the  masters  or  owners ; 
a  vague  rumor,  or  knowledge  by  the  pilot  of  the 
embargo  previous  to  the  sailing  of  the  vessel, 
will  not  be  sufiicient  to  charge  the  assured  with 
notice  that  such  act  had  been  passed.  Walden 
V.  Phceniz  Ins.  Co.  5  Johns.  310.  Vide  Dunhata 
V.  Am.  Ins,  Co.  2  Hall,  422.  S.  C.  12  Wend.  463. 

(d.)    Other  Warranties, 

300.  Insurance  was  efiected  on  goods  between 
Norfolk  and  Lisbon  during  the  late  war,  and  the 
policv  contained  a  warranty  that  the  vessel 
should  have  a  genuine  ^'  British  license "  on 
board.  The  vessel  sailed  with  such  license,  and 
had  it  on  board  at  the  time  of  the  loss.  Held, 
that  as  the  taking  of  such  license  was  unlawful, 
the  policy  was  void.  ColqUhonn  v.  Fireman^ s 
Ins.  Co.  15  Johns.  352. 

301.  By  a  warrantv  "not  to  abandon,  in  case 
of  capture,  until  condemned,"  in  a  policy  of  in- 
surance, is  meant  a  capture  jure  oelU,  and  a 
judicial  condemnation  on  such  capture  by  a 
prize  court  of  competent  jurisdiction.  Barney 
V.  Ins.  Co.  5  Har.  &  J.  139.  If,  therefore,  the 
vessel  is  captured,  and  retained  in  the  nrvioe 
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of  the  p^yernment  to  which  the  captor  be- 
longs, without  sach  condemnation,  the  ineured 
cannot  abandon.  Barney  t.  Ins.  Co.  5  Har.  & 
J.  139. 

302.  Goods  on  board  an  American  ship  were 
insured  from  Norfolk  to  Cadiz,  '*  warranted  free 
from  British  and  American  capture  and  deten- 
tion.'*  The  vessel,  having  on  board  a  British 
license,  was  stopped  by  a  British  blockading 
squadron,  and  ordered  back  to  Norfolk,  and 
accordingly  returned,  and  gave  up  the  voyage. 
Held,  a  loss  by  British  detention,  within  the 
meaning  of  the  warranty.  Wilson  v.  United  Ins. 
Co.  14  Johns.  227. 

303.  A  vessel  and  cargo  were  insured  ^*  at  and 
from  St.  Bartholomew's  to  Havana."  The  in- 
surers were  informed  that  the  vessel  would  have 
some  negroes  on  board,  bound  to  the  Havana, 
and  there  was  a  warranty  ''free  from  loss,  if  not 
permitted  to  entry  in  consequence  of  having 
negroes  on  board.  The  vessel  arrived  at  Ha- 
vana, and  anchored  off  the  Moro  Castle,  the  place 
where  all  vessels  must  stop  to  be  visited,  and 
where  vessels  having  negroes  on  board  must, 
after  being  examined,  land  their  negroes,  before 
they  are  permitted  to  come  up  to  the  dock  in 
the  inner  harbor,  which  is  the  usual  place  for 
landing  cargoes  other  than  negroes,  and  about 
three  quarters  of  a  mile  from  the  vessel's  anchor- 
age. The  consignee  had  presented  the  papers 
and  a  petition  to  the  custom-house,  for  permis- 
sion to  land  the  slaves ;  but,  before  this  could  be 
accomplished,  the  vessel  was  lost  in  a  storm. 
Held,  that  the  vessel,  at  the  time  of  the  loss, 
had  not  been  moored  24  hours  in  good  safety,  in 
her  destined  port,  and  was  still  covered  by  the 
policy ;  that  the  meaning  of  the  warranty  was 
to  guard  against  the  consequence  of  not  being 
permitted  to  an  entry  at  the  custom-house,  which 
not  having  been  refused,  the  event  provided 
against  by  the  warranty  had  not  occurred,  and 
the  insured  were  entitled  to  recover  for  a  total 
loss.     Dickey  v.  U.  States  Ins.  Co.  11  Johns.  358. 

304.  A  vessel  was  insured  and  warrsnted 
"  free  from  loss  by  the  British  or  Americans ; 
but  in  case  of  capture  by  either,  the  usual  sea 
risks  to  continue.'*  The  vessel  was  captured  by 
the  British,  and  whilst  detained  by  them  was 
lost,  in  consequence  of  the  negligence  of  the 
captors.  Held,  that  the  proximate  cause  of  the 
loss  was  an  act  of  the  captors,  and  that  the  in- 
surer was  protected  by  the  warranty.  Coolidge 
T.  Fireman's  Ins.  Co.  14  Johns.  308. 

VII.  Representation. 

305.  To  constitute  a  representation,  in  apply- 
ing for  insurance,  there  should  be  an  affirmation 
or  denial  of  some  fact,  or  an  allegation  which 
would  plainly  lead  the  mind  to  the  same  conclu- 
sion. Livingston  y.  Maryland  Ins.  Co.  7  Cranch, 
506. 

306.  A  knowledge  of  the  state  of  the  world,  of 
the  allegiance  of  particular  countries,  of  the  risks 
affecting  their  commerce,  of  the  course  and  in- 
cidents of  trade,  of  the  terms  used  in  their 
contracts,  must  necessarily  be  imputed  to  un- 
derwriters. Buck  V.  Chesapeake  Ins.  Co.  1  Pet. 
160. 

307.  The  insurer  is  presumed  to  be  acquainted 
with  the  situation  and  topography  of  the  places 
to  which  the  vessel  is  destined.  De  Longuemere 
V.  Jf.  York  Fire  Ins.  Co.  10  Johns.  120. 

308.  The  underwriters  are  bound  to  take  no- 
tice of  the  course  of  trade.  Martin  v.  Delaware 
Ins.  Co.  2  Wash.  C.  C  254. 


309.  The  underwriter  is  always  sapposed  to 
be  acquainted  with  public  transactions,  foreign 
laws  or  ordinances,  the  course  of  nature  and  of 
trade.  Kokne  v.  Ins.  Co.  of  Jf.  JSmeriea,  1  Wash. 
C.  C.  158. 

310.  It  is  the  duty  of  the  insured  to  represent 
truly  to  the  underwriter  every  fact  within  his 
knowledge  or  power  material  to  the  risk ;  and 
if  he  omit  to  do  so,  the  policy  is  void.  Biays  v. 
Union  Ins.  Co.  1  Wash.  C.  C.  506. 

311.  If  the. insured  undertake  to  state  all  the 
circumstances  which  can  affect  the  risk,  thev 
must  do  so  fully  and  faithfully.  This  rule  ad- 
mits of  no  exceptions.  (Nott,  J.,  dissenting.) 
Stoney  v.  Union  Ins.  Co.  3  M'Cord,  387. 

312.  In  a  policy  on  the  ship  there  is  always 
an  implied  representation  that  the  ship's  papers 
disclose  the  true  legal  ownership.  0/U  v.  Eagle 
Ins.  Co.  4  Mason,  390. 

313.  Where  a  written  application  for  insurance 
represented  the  ship  as  ^'a  coppered  ship,"  the 
meaning  of  this  representation  is  to  be  under- 
stood according  to  the  ordinary  sense  and  usage 
of  those  terms  in  the  place  where  the  insurance 
is  asked  for  and  made,  unless  the  underwriter 
knows  that  a  different  sense  and  usage  prevail  in 
the  place  in  which  the  ship  is  then  lying,  and  in 
which  the  owner  resides,  and  from  which  he 
writes,  asking  for  insurance;  or  unless  the  un- 
derwriter has  some  other  knowledge  that  the 
owner  uses  the  words  in  a  different  sense  and 
usage  from  that  which  prevails  in  the  place 
where  the  insurance  is  asked  for  and  made. 
Hazard  v.  Ins.  Co.  1  Sumner,  218.  And  if  the 
underwriters  have  been  misled,  in  a  matter  mate- 
rial to  the  risk,  by  supposing  the  terms  of  the 
representation  to  be  used  in  the  sense  of  the 
place  where  the  application  was  made,  and  on 
derwrote  the  policy  upon  such  supposition,  and 
the  owner  intendedf  to  use  the  words  in  a  diflRerent 
sense,  the  policy  is  void,  as  founded  in  mutual 
mistake,  ib. 

314.  A  mistake  or  omission,  in  the  representa- 
tion, wilful  or  accidental,  if  material  to  the  risk, 
avoids  the  contract.  Stetson  v.  Mass.  Ins.  Co.  4 
Mass.  330. 

315.  A  representation  to  one  insurer  cannot 
be  evidence  of  a  like  representation  to  another 
insurer,  on  a  different  policy,  on  the  same  ship 
and  risks.     Elting  v.  Scott,  2  Johns.  157. 

316.  The  master  of  a  vessel  wrote  to  his  agent 
that  he  should  <'sail  on  the  12th,"  and  the 
agent,  in  procuring  insurance  for  him,  repre- 
sented that  he  «'  expected  to  sail  about  the  12th." 
This  was  held  to  be  no  misrepresentation.  Ates 
v.  Jfeto  England  Ins.  Co.  4  Pick.  439. 

317.  A  insured  $6000,  as  profits  on  a  cargo  at 
and  from  Bourdeaux  to  the  West  Indies.  At  the 
time  of  effecting  the  insurance,  A  represented 
to  the  company  that  he  had  receivea  advicea 
from  his  correspondent,  at  Bourdeaux,  of  the  yes 
sel's  arrival  there,  and  of  the  state  of  the  mariEet, 
and  that  it  was  expected  that  a  cargo  would  be 
obtained,  with  from  $20,000  to  fSS,000.  Thus 
vessel,  iu  fact,  sailed  with  a  cargo  worth  but 
$9251.  It  was  held,  that  there  was  no  misrep- 
resentation. Fosdick  y.  Jiorwiek  Ins.  Co.  3  Day. 
108.  ^ 

318.  The  representation  of  the  insured,  that 
the  cargo  is  American,  is  not  falsified  by  the 
vessel's  carrying  the  baggage  of  French  pas- 
sengers.    Vasse  V.  Ball,  2  Yeates,  178. 

319.  A  misrepresentation,  in  order  to  syoid  a 
policy  of  insurance,  must  be  material  to  the  risk 
of  the  voyage.      Hodgson  y.  Marine  hu.  Co.  ^ 

I  Cranch,  100. 
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380.  If,  for  fraudulent  purposes,  the  assured 
avoided  obtaininff  a  full  and  true  disclosure  of 
the  facts  material  to  the  risk,  the  consequences 
would  be  the  same  as  if  he  had  misrepresented 
the  information  ffiven  him.  Biays  y.  Union  Ins. 
Co.  1  Wash.  C.  C.  606. 

321 .  A  misrepresentation  or  a  concealment,  to 
avoid  the  policy,  must  be  of  some  fact  material 
to  the  risk,  and  important  to  guide  the  under- 
writer, not  only  as  to  the  premium  he  should 
ask,  but  also  whether  he  should  underwrite  at 
all.    JiUop  V.  hts.  Co.  1  Sumner,  458. 

322.  An  application  for  insurance  from  A.  to 
B.,  which  stated  that  *'  said  vessel  will  sail  from 
A.  in  the  course  of  this  month,*'  made  by  a  mer- 
chant  in  Baltimore  to  a  company  there,  wm 
held  merely  a  statement  of  the  belief  or  opinion 
of  the  applicant,  that  she  would  sail  at  the  time 
mentioned.  Megre  v.  Maryland  Ins.  Co.  2  Gill 
d&  Johns.  136. 

323.  If,  from  fear,  founded  on  misrepresenta^ 
tion,  the  voyai^e  is  broken  up,  the  underwriters 
are  not  liable.  King  v.  Delatoare  Ins.  Co.  6 
Cranch,  71 . 

324.  A  representation  as  to  the  destination  of  a 
ship,  if  true  at  the  time,. and  not  fraudulently 
made,  does  not  avoid  the  policy,  although  the 
destination  be  afterwards  changed.  Huboard  v. 
Coo2u^0,  2  Gallis.  353. 

325.  A  misrepresentation,  which  will  avoid  a 
policy,  must  not  only  be  false,  but  it  must  be 
material,  either  in  relation  to  the  rate  of  pre- 
mium, or  as  offering  a  false  inducement  to  the 
underwriter  to  take  the  risk,  when  otherwise  he 
would  not  have  done  so.  If  it  had  no  influence, 
or  ought  to  have  bad  none,  it  cannot  be  said  to 
have  been  material.  Clason  v.  Smitkj  3  Wash. 
C.  C.  156.  

VIII.    Concealment. 

(a.)    What  is  a  material   Concealment^  and  its 

Effect. 

326.  Concealment  of  a  material  fiust  avoids  the 
policy.  Oliver  v.  Oreene,  3  Mass.  133.  Stoeker 
V.  Merrimack  Ins.  Co.  6  Mass.  220.  Which  con- 
cealment is  for  the  insurer  to  prove.  Fiske  v. 
JTew  England  Ins.  Co.  15  Pick.  310. 

327.  The  contract  of  insurance  is  one  of  mu- 
tual good  faith ;  and  any  concealment  offsets  viti- 
ates it.  M'Lanekan  v.  universal  Ins.  Co.  1  Pet.  185. 

328.  A  misrepresentation  or  concealment,  to 
affect  the  policy,  must  be  material  to  the  risk, 
and  such  fact  must  be  decided  by  the  jury,  un- 
der the  direction  of  the  court,  lamngston  v. 
Mar.  Ins.  Co.  6  Cranch,  274.  Mar.  Ins.  Co.  v. 
Rudm,  6  Cranch,  338. 

321).  ConccUment  of  an  impoitant  fact  will 
avoid  a  policy  of  insurance.  Ingraham  v.  5.  C. 
Ins  Co.  Const.  Rep.  707. 

330.  A  concealment  of  fkcts  material  to  the 
risk,  and  within  the  knowledge  of  the  insured, 
and  which  the  insurer  is  not  bound  to  know, 
vitiates  thd  policy.  Vale  v.  Phtsnix  Ins.  Co.  1 
Wash.  C.  C.  283. 

331.  If,  at  the  time  of  taking  the  policy,  the 
insured  suppress  any  fact  material  to  a  just  esti- 
mation of  the  risk,  or  make  any  untrue  represen- 
tation that  affects  it,  the  insurers  are  not  bound. 
Howell  V.  Cincinnati  Ins.  Co.  7  Ham.  (Part  1st,) 
276. 

332.  If  a  foreign  regulation,  material  to  the 
risk,  be  known  only  to  the  insurer,  he  must  ask 
for  information ;  if  known  to  the  insured,  he 
must  disclose  the  same.  Kokne  v.  Ins.  Co.  of 
If.  Ameriea,  1  Wash.  C.  C.  93. 
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333.  The  underwriter,  by  consenting  to  take 
upon  himself  a  risk  which  the  assured  is  not 
willing  to  bear,  does  it  always  under  an  implied 
condition  that  he  shall,  as  to  all  facts  within  the 
private  knowledge  of  the  assured,  be  equally 
informed  as  himself,  have  the  same  opportunity 
of  measuring  the  extent  of  the  danger,  and  be 
enabled  to  judge  of  the  compensation  at  which 
he  would  think  it  prudent  to  enter  into  the  con- 
tract, ib.  158. 

334.  A  concealment,  which  would  have  in- 
duced the  insurer  to  demand  a  higher  rate  of 
premium,  or  to  refuse  to  underwrite  altogether, 
will  avoid  the  policy.  Murgatroyd  v.  Crawford^ 
3  Dall.  491. 

335.  The  assured  is  not  bound  to  anticipate 
every  possible  ground  of  suspicion  which  may, 
against  right,  weigh  with  the  belligerent  cruisers 
and  courts,  and  to  communicate  the  circum- 
stances ',  although  if,  against  right,  the  bellige- 
rent courts  are  in  the  habit  of  condemn mg 
property,  under  particular  circumstances,  he 
should  disclose  the  circumstances,  if  they  exist, 
that  the  underwriter  may  know  how  to  estimate 
the  risk.  Marshall  v.  tinion  Ins.  Co.  2  Wash. 
C.  C.  357. 

336.  If  insurance  is  made  at  noon,  and  in  the 
morning  of  the  same  day  the  loss  of  the  vessel  is 
known  to  some  persons,  fraud  will  not,  therefore, 
be  presumed  against  the  insured.  Livingston  v. 
Delafield,  3  Cames,  49. 

337.  In  an  action  on  a  policy  on  goods,  from 
Philadelphia  to  Charleston,  lost  or  not  lost,  held, 
that  it  was  the  duty  of  the  assured  to  communi- 
cate to  the  underwriters  a  letter  received  by 
him,  containing  the  particulars  of  a  hurricane 
which  had  occurred  at  Charleston,  after  the  ves- 
sel sailed,  although  the  fact  of  there  having  been 
severe  gales  on  tiie  coast  of  Carolina  was  known 
to  the  defendants.  The  knowledge  of  the  plun- 
tiff  was  particular;  that  of  the  defendants  was 
general.  Moses  v.  Delaware  Ins.  Co.  1  Wash. 
C.  C.  385. 

338.  A  tetter  giving  information,  ^which 
turned  out  to  be  false,  but  which  woula  have 
influenced  the  insurer,)  not  being  exhibited,  it 
was  held  to  be  a  concealment  which  avoided  the 
policy.     Hoyt  v.  Crilmanf  8  Mass.  336. 

339.  A  designed  concealment  of  the  nature  of 
the  interest  to  be  insured  avoids  the  policy. 
Locke  V.  JV.  American  Ins.  Co.  13  Mass.  61. 

340.  The  insured  is  not  bound  to  disclose  his 
title  to  the  insurer,  unless  it  is  asked  for.  Bixby 
V.  Franklin  Ins.  Co.  8  Pick.  86.  Locke  y.  Jr. 
American  Ins.  Co.  13  Mass.  61.  Bartlet  v.  Wal- 
ter,  13  Mass.  267.  Curry  v.  Commonwealth  Ins, 
Co.  10  Pick.  535. 

341.  Mere  silence  concerning  a  material 
fact  known  to  the  insurer,  if  no  inquiry  is 
made,  is  not  concealment  to  avoid  the  policy. 
Oreene  v.  Merchants  Ins.  Co.  10  Pick.  402. 
That  the  insured  did  not  consider  them  mste- 
rial,  will  not  excuse  the  concealment  of  ma- 
terial facts.  Curry  v.  Commonwealth  Ins,  Co, 
10  Pick.  535. 

342.  The  special  nature  of  the  title  of  a  per- 
son applying  for  insurance  need  not  be  disclosed 
unless  asked  for.  Bixby  v.  Franklin  Ins.  Co.  8 
Pick.  86. 

343.  The  insured  should  inform  the  insurer, 
if,  though  he  has  an  interest,  he  has  no'  sech  a 
title  to  the  property  as  will  authorize  him  to 
transfer  it  by  abandonment.  Locke  y  Jforth 
American  Ins.  Co.  13  Mass.  61. 

344.  In  an  action  against  an  insurance  com- 
pany on  a  policy  of  insuranoe,  it  is  for  the  de* 
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fendanta  to  prove  that  the  time  of  sailing  was 
material  to  the  riak,  and  .that  the  plaintiffs  with- 
held the  information.  Fiske  v.  <Aeio  England  M. 
ins.  Co,  15  Pick.  310. 

345.  In  effecting  insurance  on  a  vessel,  the 
broker  stated  to  the  insurer  that  she  was  ex- 
pected to  sail  the  latter  end  of  September  or  1st 
of  October.  On  the  morning  of  the  day  on 
which  the  insurance  was  effected,  a  vessel  ar- 
rived bringing  information  that  the  vessel  in. 
sured  sailed  the  3d  of  October,  which  fact  was 
not  communicated  to  the  insurers.  The  court 
refused  to  grant  a  new  trial,  on  the  ground  of 
its  being  a  concealment  of  a  material  fact,  after 
verdict  of  a  second  jury  in  favor  of  the  plaintiff. 
Livingston  v.  Ddafield,  1  Johns.  522. 

346.  The  accidental  concealment  of  the  time 
of  sailing,  unless  material  to  the  risk,  would  not 
prejudice  the  insurance.  M*Lanakan  v.  Universal 
ins.  Co,  1  Pet.  188. 

347.  The  accidental  concealment  of  the  time 
of  the  sailing  of  a  vessel  will  not  prejudice  the 
insurance,  unless  material  to  the  risk.  ih.  170. 
An  underwriter  is  presumed  to  act  on  the  belief 
that  the  party  procuring  insurance  discloses 
every  fact,  material  to  the  risk,  within  his  knowl- 
edge. If  such  party  afterwards  receives  intel- 
ligence  material  to  the  risk,  or  learns  of  a  loss, 
be  should  communicate  it  to  the  agent  with  rea- 
sonable diligence ;  and  what  constitutes  such 
diligence,  is  for  the  jury  to  determine,  ih. 

348.  Concealment  which  is  only  the  effect  of 
accident,  negligence,  inadvertence,  or  mistake, 
will,  if  material,  be  equally  fatal  to  a  contract  of 
insurance  as  if  it  were  intentional  and  fraudu- 
lent.    Union  Ins.  Co.  v.  SKonsy,  Harper,  235. 

349.  A  concealed  particular  interest,  contrary 
to  usage,  ought  to  b(9  disclosed.  BUty  v.  DttO' 
fidd,  7  Johns.  522. 

360.  It  may  be  a  material  concealment  from 
the  underwriters,  if  a  letter,  communicating  the 
period  when  the  voyage  insured  commenced, 
was  not .  exhibited  at  the  time  the  contract  of 
assurance  was  entered  into.  This  would  cer- 
tainly be  so  if  the  vessel  was  out  of  time  when 
the  insurance  was  ordered.  Johnson  v.  Phcmix 
Ins.  Co.  1  Wash.  C.  C.  378. 

351.  The  insured  exhibiting  to  the  insurer  an 
extract  from  a  letter,  and  the  insurer  not  asking 
to  see  the  whole  letter,  there  is  no  material  con- 
cealment, hovering  v.  Mercantile  Ins.  Co.  12 
Pick.  348. 

352.  If  the  party  intends  to  insure  a  special 
or  equitable  ownership,  he  must  give  notice  to 
the  underwriter.  A  common  policy  on  a  ship 
covers  only  the  leffal  ownership.  OIU  v.  Eagle 
Ins.  Co.  4  Mason,  390. 

353.  Insurance  made  bona  fide,  after  the  loss  of 
the  vessel,  is  not  void  because  the  master  fraudu- 
lently kept  the  news  of  the  loss  from  the 
owner,  that  he  might  procure  insurance.  GenenU 
InUrest  Ins.  Co.  v.  RuggUs,  12  Wheat.  408. 

354.  If  an  insured  send  orders  by  several  con- 
veyances to  insure,  and  afterwards  arrive  in  the 
neighborhood  of  the  place  to  which  his  letters 
were  directed,  knowing  that  a  loss  had  in  the 
mean  time  happened,  and  on  board  a  vessel  in 
which  he  knew  one  of  his  letters  to  be,  he  is 
bound  to  give  his  asent  information  of  the  loss 
by  the  same  mail  which  he  knew  would  carry 
the  letter  ordering  the  insurance,  otherwise  an 
insurance  so  effected  will  be  void.  Watson  v. 
Ddafield,  2  Johns.  526. 

355.  Where  insurance  was  effected  on  a  vessel 
which  had  been  previously  totally  lost,  but  the 
owner,  at  the  time  of  procuring  the  insurance, 


had  no  knowledge  of  the  loss,  but  acted  with 
entire  good  faith  in  procuring  the  insurance; 
held,  that  the  omission  of  the  master  to  commn- 
nicate  intelligence  of  the  loss,  although  «uch 
omission  was  wilful,  and  with  a  fraudulent  de- 
sign to  enable  the  owner  to  make  insurance  after 
the  total  loss,  did  not  render  the  policy  void,  or 
preclude  the  owner  from  a  recovery,  haggles 
V.  General  Interest  Ins.  Co,  4  Mason,  74. 

356.  If  the  owner  of  a  vessel  learns  of  her 
loss  as  soon  as  his  application  for  insurance  has 
probably  reached  the  insurer,  he  is  bound  to  give 
notice.  So  if  the  news  reaches  him  before  his 
application  has  reached  the  insurer.  Watson  v. 
Delafield,  2  Gaines,  224. 

357.  A  vessel  of  which  the  master  was  part 
owner  was  cast  away  and  lost  about  90  miles 
from  the  port  of  destination,  where  the  other 
partners  resided,  who,  after  the  loss  and  befoie 
notice  of  it,  had  insurance. made.  There  being  no 
actual  fraud  in  the  ease,  it  depended  on  the  ques- 
tion of  constructive  fraud,  on  the  ground  that 
the  captain  had  not  used  due  diligence  in  com- 
municating intelligence  of  the  loss.  Held,  that 
the  master,  not  having  directed  insurance,  or  been 
apprized  of  any  intention  to  insure,  was  bound 
to  exercise,  ordinary  diligence  only.  Andrews  v. 
Marine  Ins.  Co.  9  Johns.  32. 

358.  If  an  insured  send  orders  by  several  con- 
veyances to  insure,  and  afterwards  arrive  in  the 
neighborhood  of  the  place  to  which  his  letters 
were  directed,  knowing  that  a  loss  had  in  the 
mean  time  happened,  and  on  board  a  vessel  in 
which  he  knew  one  of  his  letters  to  be,  he  is 
bound  to  give  his  agent  information  of  the  loss 
by  the  same  mail  which  he  knew  would  carry 
the  order  for  insurance;  and  if  such  informa 
tion  is  not  given,  and  insurance  is  effected, 
the  policy  will  be  void.  Watson  v.  Delafield,  I 
Johns.  150. 

359.  Insurance  was  effected  on  a  vessel  "  at 
and  from  Charleston  to  Marseilles,  and  at  and 
from  thence  to  Havana."  Another  policy  was 
made  on  the  same  day  on  the  cargo,  ^*  from  the 
loading  thereof  at  Charleston."  In  the  oSew 
of  the  insured,  on  which  both  policies  were 
effected,  every  material  circumstance  was  said 
to  be  disclosed.  The  vessel  had  been  laden  at 
Havana,  and  had  touched  at  Charleston,  where 
the  goods  were  not  landed;  and  the  manifest 
showed  they  were  shipped  in  the  names  of 
Spaniards.  It  was  held,  that  the  omission  to 
disclose  these  facte  (Spain  and  her  colonies 
being  then  at  war)  was  such  a  concealment  of* 
materia]  circumstances  as  vitiated  the  policy  on 
the  vessel.  Union  Ins.  Co.  v.  Stoney^  Harper, 
235. 

360.  Under  a  policy  insuring  goods  from  New 
York  to  Spain,  describing  them  as  producte  of 
South  America,  it  was  held  to  be  fatal  to  the 
plaintiff  that  he  did  •not  disclose  that  the  goods 
had  been  brought  from  Laguira  in  the  same  ves. 
sel,  which  had  stopped  at  Charleston  without 
unloading,  thereby  exposing  the  cargo  to  the 
British  orders  in  council.  Kokna  v.  /nmrencs 
Co.  ofJforth  America,  6  Binn.  219. 

361.  The  insured  having  unwittingly  made  a 
voyage  which  was  prohibited  by  the  revenue 
laws  of  a  foreign  country,  and  the  ship  being 
therefor  condemned,  it  was  held,  that  the  loss 
was  not  covered  by  the  policy,  the  terms  of  which 
were  general,  and  it  not  having  been  shown  to 
the  insurer  that  an  illicit  voyage  was  intended  to 
be  insured.  Archibald  v.  Mercantile  ins.  Co.  3 
Pick.  70. 

362.  Where  a  policy  containa  no  warranty  of 
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neutrality,  or  of  the  character  of  the  yesBel,  the 
assurerB  take  apon  themaelveB  all  risks,  bellige- 
rent aa  well  as  neutral.  EUing  v.  ScoU,  2  Johns. 
157. 

363.  If  the  policy  contains  no  warranty  of 
neutrality,  concealment  of  the  fact  that  the  as- 
sured resided  in  a  belligerent  country,  and  of  his 
interest,  is  not  material,  ih. 

364.  If  a  vessel  takes  papers,  which  increase 
the  risk  of  capture,  the  concealment  of  the  fact 
will  vacate  the  policy,  unless  it  is  shown  lib  be 
the  regular  usage  of  the  trade  insured  to  take 
■uch  papers.  lAvingston  v.  Mard.  Ins.  Co.  6 
Cranch,  274. 

365.  A  policy  of  insurance  was  effected  on  the 
cargo  of  a  vessel  bound,  from  B  to  A,  which 
vessel  was  captured  and  the  cargo  lost  to  the 
insured.  It  was  proved  that  the  vessel  cleared 
out  from  B  to  C,  and  not  to  A,  and  when  cap- 
tured had  a  regular  clearance  for  C,  together 
with  a  bill  of  lading,  invoice,  manifest  of  cargo, 
and  affidavit  to  prove  the  property  thereof,  an- 
nexed to  the  invoice,  with  a  letter  of  instruc- 
tions from  the  insured  to  the  captain  of  the 
vessel,  relative  to  the  manifest  of  the  cargo, 
passport,  voyage,  and  sea-letter  therefor,  in  all 
of  which  the  voyage  was  described  as  a  voyage 
from  B  to  C.  The  evidence  of  the  captain  was, 
that  he  sailed  from  B  to  A,  and  with  positive 
instructions  from  his  owners  to  proceed  to  A, 
and  he  was  going  direct  there  when  he  was 
captured.  Evidence  was  also  offered  by  the 
assured,  that  at  the  time  of  making  the  policy, 
the  fact  that  the  vessel  had  cleared  out  for  C, 
and  had  on  board  the  said  documents,  was  known 
to  the  insurera.  Held,  that  if  the  vessel  did  in 
fact  proceed  on  her  voyage  from  B  to  A,  at  the 
time  mentioned,  and  if  the  fact  that  she  cleared 
out  for  C,  and  had  on  board  the  said  documents, 
was  known  to  the  assurera,  then  the  documents 
could  not,  in  law,  affect  the  assured  *s  right  to 
recover.  Baltimore  Ins.  Co.  v.  JIfFadon,  4  Har. 
A  J.  31. 

366.  Where  a  party  orders  insurance,  and 
afterwards  receives  intelligence  material  to  the 
risk,  he  ought  to  communicate  it  with  due 
diligence  to  the  underwritera.  What  is  due  dili- 
gence, is  a  question  for  the  jury.  M'Lanahan  v. 
TMiversal  Ins.  Co.  1  Pet.  1&. 

367.  The  fact  that  the  captain  wrote  to  his 
owner  from  a  foreign  port,  stating  his  loss,  with- 
out any  other  proor  of  the  reception  of  the  letter, 
will  not  authorize  an  inference  that  the  letter 
was  received,  so  as  to  charge  him  with  notice 
by  such  letter.  Oliver  v.  Jietoburyport  Ins.  Co. 
3  Mass.  37. 

368.  The  master  of  a  vessel  insured  to  Mar- 
tinique, without  specifying  the  port,  was  in- 
structed by  his  owner  to  keep  well  to  the 
eastward,  and  to  endeavor  to  make  a  particular 
]iort  in  M.,  and  if  he  should  be  turned  away  by 
a  cruiser,  then  to^o  to  L.,  and  take  the  first  oppor- 
tunity to  go  to  M.  These  instructions  were  not 
made  known  to  the  insurer.  Held,  an  imma- 
terial concealment.  Talcot  v.  Marine  Ins.  Co.  2 
Johns.  130. 

369.  It  is  a  question  of  fiict  whether  a  certain 
newspape*  had  been  received,  and  its  contents 
known,  at  an  insurance  office,  before  the  presi- 
dent had  signed  a  policy ;  and  also  whether  the 
information  in  the  newspaper  was  the  same  as 
that  contained  in  the  letter  of  application  for 
insurance.  Green  v.  Merchants  Ins.  Co.  10  Pick. 
402. 

370.  To  refhte  the  allegation  of  the  conceal- 
ttient  of  ti  material  fkel,  it  will  aot  be  sufficient 


{^*  the  insured  to  prove  that  it  was  known  to 
01^  of  the  directora  of  the  insurance  company ; 
he  k.  "4t  show  that  it  was  known  to  the  whole 
board.     Vtmc/y  v.  5.  C.  Ins.  Co.  1  Rep.  Con.  Ct 
154. 

371.  Wk  '  concealment  will  vacate  a  poliey  of 
insurance,     ^''asse  v.  Bo//,  2  Dall.  270. 

(b.)    What  need  not. he  disclosed. 

372.  The  insured  is  not  bound  to  disclose  to 
the  insurer  any  facts  as  to  which  there  is  a  war- 
ranty, express  or  implied.  JV.  F.  Firemen  Ins, 
Co.  V.  DeWolfy  2  Cow.  56. 

373.  Concealment  of  immaterial  circumstances, 
by  the  assured,  will  not  vitiate  the  policy.  Pine 
V.  Vanuxem^  3  Teates,  30. 

374.  It  is  not  necessary  to  communicate  to  the 
insurer  a  fact  which  he  already  knows.  Money 
V.  Union  Ins.  Co.  4  M'Cord,  511. 

375.  The  assured  n#ed  not  disclose  the  amount 
of  his  interest  in  the  policy.  Latorenee  v.  Van 
Homey  1  Caines,  276. 

376.  It  is  not  necessary  to  disclose  how  long 
the  vessel  has  lain  in  port  before  obtaining  the 
policy.     Kemble  v.  BovmCy  1  Caines,  75. 

377.  The  insured  is  not  bound  to  disclose  cir- 
cumstances relative  to  the  seaworthiness  of  the 
vessel,  or  facts  showing  carelessness  and  want 
of  economy  in  the  master,  provided  they  do  not 
tend  to  impeach  his  honesty.  Walden  v.  Fire- 
men  Ins.  Co.  12  Johns.  128.  What  facts  in  the 
knowledge  of  the  insured  are  material  and  ne- 
cessary to  be  communicated  to  the  insurers,  is 
matter  for  the  jury ;  and  the  judge  cannot  give 
them  positive  directions  as  to  the  materiality  of 
a  non-disclosure,  in  point  of  law,  though  he 
may  express  his  own  opinion  by  way  ef  advice, 
if  it  is  a  case  of  doubt  and  difficulty.  S.  C.  ib, 
513. 

378.  The  assured  is  not  bound  to  communicate 
the  age  of  the  vessel,  or  where  she  was  built, 
unless  required  so  to  do.  It  is  enough,  if  he 
is  prepared  to  vindicate  his  implied  warranty,  as 
to  the  seaworthiness  of  the  vessel,  in  ease  it  is 
questioned.  Popleston  v.  Kitchen^  3  Wash.  C. 
C.  138. 

379.  It  is  not  necessary  to  disclose  to  the  un- 
derwriters on  the  cargo  the  particular  language 
of  the  bills  of  lading ;  and  if  they  are  general,  so 
as  to  comprehend  the  part  to  which  insurance 
is  made,  it  is  sufficient.  Hurtin  v.  Pheeniz  Ins. 
Co.  1  Wash.  C.  C.  400. 

380.  Where  an  order  for  insurance  is  against 
all  risks,  for  account  of  all  whom  it  may  concern, 
upon  a  certain  defined  voyage,  the  insured  is  not 
bound  to  communicate  or  disclose,  at  the  time  of 
effecting  such  insurance,  without  inquiry  from 
the  underwriter,  the  particular  circumstances 
connected  with  the  voyage,  which  show  that  it 
is  in  fact  a  belligerent  risk,  as  the  transporta- 
tion of  hostile  stores,  troops,  Ac.  Ins.  Co.  v. 
Bathurst,  5  Gill  Sc  Johns.  159.  His  obligation 
to  disclose  is  limited  to  such  facts  as  would  vaiy 
the  risk  or  nature  of  the  contract ;  no  communi- 
cation need  be  made  of  what  is  necessarily  im- 
plied by  the  contract,  ib. 

381.  If  a  letter  submitted  to  the  underwriters, 
ordering  insurance,  refer  to  another  letter  pre- 
viously laid  before  them,  which  letter  contains 
information  that  the  vessel  had  permission  to 
trade  to  the  Spanish  colonies,  the  underwriters 
are  bound  to  notice  that  fact,  and  to  know  that 
the  vessel  would  take  all  the  papera  necessary  to 
make  the  voyage  legal.  Livingston  v.  Maryland 
Ins.  Co.  7  Cranch,  506. 

882*  If  the  vessel  have  on  board  a  docttment 
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fwiul  and  eactODurjr  in  the  coarse  of  the  trade 
ID  which  she  is  CDgmged,  although  it  maj  expose 
her  to  cafitiire  and  condemnation,  it  need  not  be 
disclosed.  Le  Ray  j.  United  ins.  Co.  7  Johns. 
343. 

383.  if  a  policj  of  insurance  authorize  the 
ship  to  stop  at  a  particular  port,  the  assured 
need  not  disclose  that  the  ship  will  call  there, 
although  he  has  information  of  the  fact.  Hub- 
bard T.  CooUdge,  2  GaUis.  353. 


IX.    DeviaUan. 
(a.)    What  is  a  Demotion. 

384.  An  increase  of  risk  after  the  Toyage  is 
begun  will  not  excuse  the  insured  beyond  a 
prudent  and  necessary  deTiation,  in  order  to 
aToid  it.  King  r.  Delaware  Ins.  Co.  2  Wash.  C. 
C.  300. 

385.  The  smallest  deviation  from  the  usual 
course  of  the  voyage,  without  a  justifiable  neces- 
sity, discharges  the  underwriters,  although  the 
loss  was  not  the  immediate  consequence  of  the 
deviation.  Martin  v.  Delaware  Ins.  Co.  2  Wash. 
C.  C.  254. 

386.  A  ship  insured  is  bound  to  proceed  on  its 
voyage  by  the  shortest  and  safest  course,  and 
with  all  reasonable  expedit'on.  Himely  v.  S. 
Carolina  Ins.  Co.  J  Rep.  Con.  Ct.  154. 

387.  A  deviation,  owing  to  stress  of  weather, 
nnavoidable  accidents,  or  with  a  view  to  avoid 
the  enemy,  or  the  like,  does  not  make  a  policy 
of  insurance  void.  Miller  v.  Russell,  1  Bay, 
309. 

388.  A  deviation  discharges  the  insurer,  be- 
cause another  voyage  has  been  voluntarily  sub- 
stituted for  that  which  was  insured.  Stetson  v. 
Mass.  Ins.  Co.  4  Mass.  330.  Brazier  v.  Clapj  5 
Mass.  1. 

389.  A  deviation  is  a  voluntary  departure 
from,  or  delay  in,  the  usual  and  regular  course 
of  a  voyage  insured,  without  necessity  or  reason- 
able cause ;  this  discharges  the  insurer,  from  the 
time  of  the  deviation.  Coffin  v.  Jfewburyport 
Ins.  Co.  9  Mass.  436. 

390.  A  voluntary  deviation,  to  avoid  a  peril 
not  insured  against,  discharges  the  insurer. 
Breed  v.  Eaton,  10  Mass.  21. 

391.  Nothing  will  justify  a  deviation  but  a 
real  and  imperious  necessity.  Stacker  v.  Harris, 
3  Mass.  409.  KeUeU  v.  Wiggin,  13  Mass.  68. 
Brazier  v.  Clap,  5  Mass.  1. 

392.  A  delay  in  a  port  six  months  after  the 
date  of  a  policy  is  not  necessarily  a  deviation. 
Earl  V.  Skaw,  1  Johns.  Cas.  313. 

393.  A  ship  and  cargo  were  insured,  with 
liberty  to  touch  one  or  more  times  at  ports  be- 
yond the  Cape  of  Good  Hope^or  the  purpose  of 
selling  the  outward  and  procuring  a  return 
cargo,  and  to  go  thence  to  the  port  of  final  dis- 
charge. A  part  of  the  homeward  cargo  was 
sold  at  one  port,  and  the  ship  went  thence  to 
another  to  take  in  a  whole  cargo.  This  being 
done  in  good  faith,  for  the  furtherance  of  the  in- 
terests of  the  voyage,  and  not  increasing  or 
even  varying  the  risk,  it  was  held  to  be  no  devi- 
ation,    thorndike  v.  Bordman,  4  Pick.  471. 

394.  A  vessel  was  insured  from  A  to  B,  and 
her  port  of  discharge  in  the  United  States.  She 
went  to  C,  and  took  in  a  return  cargo  for  D, 
and  stopped  at  S.  on  the  return  voyage.  The 
underwriters  signed  a  memorandum,  that  the 
deviation  to  S.  should  not  prejudice  the  insu- 
rance, the  vessel  having  sailed  from  thence  to  £. 
Ther«  was  a  total  loss  of  the  vessel  by  ship- 


wreck while  proceeding  to  D.  Held,  that  the 
memorandum  did  not  help  the  deviation  of  going 
to  C,  instead  of  B ;  and  that  the  misstatement  in 
the  memorandum  of  the  return  voyage  being  tc 
£  made  it  of  no  effect.  GUdden  v.  Ins.  Co.  1 
Sumner,  232. 

395.  A  vessel  was  insured  '*  at  and  from  Bos- 
ton to  St.  Thomas,  and  a  market  in  the  West 
Indies,  and  at  and  from  thence  to  a  port  of  dis- 
charge in  the  United  States."  The  vessel 
arrived  safely  at  St.  Thomas,  and  having  dis- 
charged about  one  third  in  weight  of  her  cargo, 
received  on  board  a  quantity  of  mackerel  for  bal- 
last, it  appearing  that  this  was  necessary  for  her 
safety,  and  that  she  was  not  delayed  thereby. 
She  then  proceeded  off"  Ponce  in  Porto  Rico, 
and  being  compelled  by  the  government  of  that 
island  to  enter,  although  there  was  no  market 
at  that  port  for  her  cargo,  landed  a  quantity  of 
mackerel  to  secure  the  payment  of  the  port  dues. 
Upon  hearing  that  there  had  been  a  fire  at 
Guayama,  a  port  of  the  same  island,  eastward 
of  Ponce,  the  vessel  proceeded  thither,  and  hav- 
ing sold  a  part  of  her  cargo,  and  received  on 
board  a  part  of  the  return  cargo,  returned  to 
Ponce,  sold  the  residue  of  the  outward  cargo, 
and  completed  the  return  cargo.  On  the  home* 
ward  voyage  to  the  United  States,  she  was  lost. 
It  was  held,  that  the  receiving  the  mackerel  on 
board  at  St.  Thomas,  and  landing  it  at  Ponce, 
was  protected  by  the  policy ;  that  even  if  the 
vessel  was  unseaworthy  on  the  voyage  from 
Ponce  to  Guayama,  on  u:count  of  her  landing 
the  mackerel  at  Ponce,  this  did  not  discharge 
the  insurers  from  their  liability,  as  the  defect 
was  cured  before  the  loss ;  and  that  the  return  to 
Ponce,  for  the  purpose  of  disposing  of  the  resi- 
due of  the  outward  cargo,  was  not  a  deviation. 
Deblois  V.  Ocean  Ins.  Co.  16  Pick.  303. 

396.  A  ship's  cargo  and  freight  are  insured 
^<  from  Boston  to  the  Canaries,  and  from  thence 
to  any  port  or  ports  of  Spanish  America,  and  at 
and  from  thence  to  her  port  of  discharge  in  the 
United  States,  under  whatever  papers  she  may 
sail.''  She  goes  safely  to  the  Canaries,  and  from 
thence,  under  Spanish  colors  and  papers,  to  Vera 
Cruz,  where  the  outward  cargo  is  landed,,  and 
afterwards  seized  as  an  illegal  importation.  The 
master,  afler  spending  five  months  in  exertions 
to  recover  his  cargo,  without  success,  takes  a 
cargo  to  Havana,  where  was  one  of  the  Spanish 
house  concerned  in  the  adventure,  in  order  to 
change  his  papers  to  return  to  the  United  States. 
On  her  passage  to  Havana  the  ship  is  captured 
and  condemned.  The  captain's  delay  at  Vera 
Cruz  was  not,  and  the  voyage  to  Havana  was,  a 
deviation.     Stacker  v.  Harris,  3  Mass.  409. 

397.  The  defendants  refused  to  insure  a  vessel 
on  a  voyage  at  and  from  Amsterdam  to  Charles- 
ton, but  afierwards  did  insure  **  from  Amsterdam 
only."  The  vessel,  partly  laden,  sailed  from  Am- 
sterdam, and  in  five  days  arrived  in  the  Texel 
roads,  where  she  took  in  the  rest  of  her  cargo 
from  lighters  from  Amsterdam.  A  vessel  of  her 
size  cannot  take  a  full  cargo  over  the  shoals  be- 
tween  Amsterdam  and  the  Texel.  Being  delayed 
at  the  Texel  by  adverse  winds,  she  met  wiUi  a 
general  average  loss,  for  which  a  jury  gave  a 
verdict  for  the  insured,  and  the  court  refused  to 
allow  a  new  trial,  on  the  ground  that  the  vessel 
had  not  proceeded  on  her  vovage  from  Amster- 
dam, and  that  the  facts  in  evidence  substantiated 
a  deviation  which  vacated  the  policy.  Mey  v.  S 
Carolina  Ins.  Co.  Const.  Rep.  339. 

398.  Action  on  a  policv  of  insurance  on  goods 
on  board  the  ship  Maryland,  at  and  from  New 
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kork  to  the  Cape  of  Good  Hope,  with  liberty  to 
proceed  to,  and  trade  at,  the  Isle  of  France,  and 
any  other  port  or  ports  in  the  Indian  seas,  and  at 
and  from  the  ports  she  might  go  to,  back  to  New 
York,  wiUi  liberty  to  touch  and  trade  as  usnal, 
on  the  outward  and  homeward  voyages,  for  re- 
freshments. The  vessel  touched  at  the  Isle  of 
France,  thence  to  Trincomalee,  proceeded  to 
Madras,  sold  part  of  her  cargo,  and  went  from 
thence  to  Zanguebar,  where  she  took  in  goods, 
and  proceeded  to  Batavia:  there  she  sold  the 
remains  of  her  original  cargo,  as   well  as  the 

goods  taken  in  at  Zanguebar,  and  sailed  from 
(atavia  with  a  cargo  purchased  with  the  pro- 
ceeds of  her  outward  cargo  and  of  the  goods 
taken  on  board  at  Zanguebar.  After  leaving 
Batavia,  all  the  officers  died;  and  before  his 
death,  the  captain  directed  one  of  the  seamen, 
who  was  ignorant  of  navigation,  to  take  the  ship 
to  the  Isle  of  France  and  deliver  her  to  the  con- 
sul. She  arrived  there,  and  was  despatched  for 
New  York,  under  the  command  of  a  British 
subject,  but  was  lost  on  the  voyage.  Held,  that 
the  trading  was  within  the  terms  of  the  policy ; 
that  the  proceeding  to  the  Isle  of  France  was 
not  a  deviation ;  that  the  acts  of  the  consul,  if 
irregular,  could  not  prejudice  the  rights  of  the 
insured.  Winthrop  v.  Union  Ins.  Co.  S  Wash.  C. 
C.  7. 

399.  A  ship  being  insured  during  her  stay  on 
the  westward  coast  of  Africa,  (not  to  exceed  four 
months,)  the  loss  of  an  anchor  in  a  gale  will  not 
extend  this  time.  Murden  v.  5.  Carolina  Ina.  Co. 
1  Rep.  Con.  Ct.  200. 

400.  A  vessel  was  insured  at  and  from  Port 
Plata  to  New  York;  and  in  going  from  Port 
Plata  to  Susua,  which  is  in  the  district  bearing 
the  name  of  Port  Plata,  and  about  18  miles  east 
of  he  port,  to  take  in  a  cargo  of  mahogany,  she 
was  driven  into  the  road  or  bay  of  Isabella,  in 
the  same  district,  and  there  lost.  She  had  a 
permit  from  the  custom-house  at.  Port  Plata  to  go 
to  Susua,  to  obtain  her  cargo,  and  would  have 
been  obliged  to  return  to  Port  Plata,  to  pay  the 
duties,  and  get  a  clearance,  such  being  the  usual 
course  of  trade  there.  The  custom-house  and 
port  of  entry  are  confined  to  the  particular  place 
called  Port  Plata ;  and  the  district  for  the  pur- 
poses of  revenue,  which  bears  that  name,  ex- 
tends nearly  a  hundred  miles  along  the  coast. 
Port  Plata  is  a  safe  harbor ;  but  Susua  and  Isa- 
bella are  open  roads,  and  dangerous  while  par- 
ticular winds  prevail.  Held,  that  Port  PlaU 
proper,  and  the  district  of  Port  Plata,  were  differ- 
ent objects,  and  the  perils  distinct;  that  the 
going  from  Port  Plata  to  Susua  was  a  deviation ; 
and  that  nothing  but  a  clear,  well-settled,  and 
well- understood  usage  of  trade  would  be  suffi- 
cient to  include  both  objects  under  the  name 
**  Port  PlaU."     Vos  v.  Robinson^  9  Johns.  192. 

401.  A  vessel  was  insured  **  at  and  from 
Kingston,  in  Jamaica,  to  Alexandria."  She 
took  a  cargo,  at  Kingston,  for  Baltimore  and 
Alexandria,  and  sailed,  with  intent  to  go,  first  to 
Baltimore,  and  thence  to  Alexandria.  Before 
her  arrival  at  the  dividing  point,  she  was  cap- 
tured. Held,  that  this  was  a  case  of  intended 
deviation  only.  Marine  Ins.  Co.  v.  Tucker^  3 
Cranch,  357. 

402.  Persisting  in  an  intention  to  enter  a 
blockaded  port,  after  warning,  is  not  attempting 
to  enter  it.  Fitzsimmons  v.  Jfewport  Ins.  Co.  4 
Cranch   185. 

403.  If  a  vessel  sail  to  a  port  within  the  policy, 
with  intent  to  go  to  a  port  not  within  the  policy 
A  case  the  former  should  be  blockaded,  this  is 


not  a  deviation.    Maryland  Ins.  Co.  v.  Wocds^  6 
Cranch,  29. 

404.  An  intentional  deviation  will  not  excuse 
the  underwriters.  There  must  be  an  actual  de- 
viation.    Thompson  v.  Barker^  1  Root,  64. 

405.  An  intention  to  deviate,  not  carried  out, 
or  carried  out  through  necessitv,  does  not  avoid 
a  policy.     Hobart  v.  JVbrtcm,  8  Pick.  159. 

406.  An  intention  to  deviate,  not  carried  out, 
does  not  avoid  the  policy.  Lee  v.  Gray^  7  Mass. 
349.  Cojpn  V.  Jfewburyport  Ins,  Co.  9  Mass.  436. 
Hobart  v.  Norton^  8  Pick.  159. 

407.  Clearing  out  for  a  neutral,  with  the  inten- 
tion of  sailing  for  a  belligerent  port,  will  not 
avoid  a  contract  of  insurance  on  a  voyage  to  the 
belligerent  port.  Jtf'Fee  v.  S.  C,  Ins.  Co.  2 
M'Cord,  503. 

408.  If  the  termini  of  a  voyage  are  preserved, 
it  is  a  deviation  to  stop  at  an  intermediate  point, 
though  such  deviation  be  decided  on  before  sail- 
ing. It  is  not  therefore  an  altered  voyaee,  and  the 
insured  will  be  liable  for  a  loss  occurrmg  before 
the  dividing  point.  Henshato  v.  Marine  Ins.  Co. 
2  Caines,  274. 

409.  If  the  agent,  in  procuring  insurance,  rep- 
resents that  the  ship  was  not  to  sail  until  four 
days  afler  another  vessel,  which  came  from  the 
same  port  and  had  arrived,  and  in  point  of  fact 
she  had  sailed  four  days  before,  and  the  differ- 
ence of  sailing  is  material  to  the  risk,  the  policy 
is  void.  Baxtor  v.  Jf.  England  Ins.  Co,  3  Mason, 
96. 

410.  If,  in  a  policy  **  at  and  fVom,"  the  assured 
unreasonably  delay  to  commence  the  risk  or 
the^  voyage,  the  underwriter  is  discharged.  It 
amounts  to  a  non-inception  of  the  voyage  in- 
sured.    Seamans  v.  Lortng^  1  Mason,  IS^. 

411.  Insurance  on  cargo  on  the  return  voyage 
of  the  vessel,  beginning  from,  and  immediately 
following,  the  loading  tnereof  on  board,  &e. :  on 
the  vessel's  arrival  at  ner  outward  port  of  destina- 
tion, she  was  not  permitted  to  remain  there,  but 
was  compelled  to  put  to  sea,  and  proceed  with  her 
original  cargo  to  another  port.  Held,  that  the  risk 
never  attached.  Richards  v.  Marine  Ins,  Co.  3 
Johns.  307. 

412.  A  vessel  being  insured  to  a  port  Of  dis- 
charge may,  at  its  port  of  arrival,  obtain  advice 
as  to  the  state  of  the  market,  and  then  proceed 
to  the  port  which  promises  the  best  sales  of  its 
cargo,  without  avoiding  the  policy.  Coolidge  v. 
Gray,  8  Mass.  527. 

413.  Insurance  on  goods  from  Boston  to  Ter- 
ceira,  and  at  and  from  tnence  to  a  port  of  discharge 
in  the  United  States ;  a  quarter  per  cent,  to  be 
added  to  the  premium  for  every  other  port  used 
in  the  Western  Islands.  The  vessel,  without 
going  to  Terceira,  went  immediately  to  Graciosa, 
another  of  the  Western  Islands,  where  a  loss 
happened.  Held,  that  there  was  no  variation. 
Hale  V.  Mercantile  Mar.  Ins.  Co.  6  Pick.  172. 

414.  A  vessel,  being  insured  '•*'  at  and  from  A 
to  B,  with  liberty  to  touch  at  C,"  went  to  C,  and 
commenced  her  voyage  thence,  not  going  to  A 
at  all.  Held,  that  the  voyage  was  not  uie  same  as 
that  described  in  the  policy,  and  consequently 
the  risk  never  attached.  Murray  v.  Columbian 
Ins.  Co.  4  Johns.  443. 

415.  Goods  were  insured  *^  from  New  York  to 
Gottenburg,  and  at  and  firom  thence  to  one  port 
in  the  Baltic  or  North  Sea,  not  south  of  ihe  River 
Eyder;  the  risk  to  continue  until  the  foods 
should  be  safely  landed  at  Gottenburg  and  one- 
other  port."  The  vessel  arrived  at  Gottenburg, 
and  sailed  from  thence,  bound  for,  and  intending 
to  proceed  to,  St.  Petersburg^  but  was  compelled 
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from  n^cMitT  to  put  into  Carlsluuii,  where  the 
destination  of  the  Teasel  was  changed  to  Stock- 
holai.  She  proceeded  from  thence  to  Stockholm ; 
and  while  on  the  direct  route  either  to  St.  Peters* 
hnrg  or  Stockholm,  and  before  she  came  to  the 
dividing  point,  was  captured.  Held,  that  the 
assured,  haying  elected  at  Oottenburg  to  pro- 
ceed to  St.  Petersburg,  was  bound  by  wat  elec- 
tion ;  and  that  the  policy  was  to  be  considered 
the  same  as  if  St.  Petersburg  had  been  inserted, 
and  that  the  insured  could  not  revoke  his  elec- 
tion, and  adopt  another  port  of  destination.  Late- 
rerue  r.  Oetan  Int.  Co.  11  Johns.  241.  But  held, 
that  the  change  of  destination  at  Carlsham 
being  not  an  alteration  of  the  voyage,  but  an  in- 
tended deviation  merely,  and  the  loss  having 
happened  before  the  vessel  arrived  at  the  divid- 
ing point,  the  insurers  were  liable,   ib, 

416.  A  vessel  was  insured  from  a  port  in 
Europe  to  her  port  of  discharge  in  the  United 
States.  She  sailed  from  St.  IJbes  with  a  cargo 
of  salt  for  New  York,  and  arrived  off  Montaug 
Point,  and  sailed  thence  for  New  York,  where 
she  arrived  on  the  evening  of  the  21  st  of  June. 
She  waited  there  until  the  25th  of  June,  when 
the  master  received  orders  from  her  owners  to 
proceed  to  Middletown  to  discharge  the  cargo. 
On  the  26th,  the  master  put  part  of  the  cargo 
into  lighters  for  the  purpose  of  lightening  the 
▼essel,  that  she  might  go  up  the  Connecticut 
River.  The  ship  and  cargo  were  entered  at  the 
custom-house  in  New  York,  and  the  duty  paid 
on  all  of  the  cargo  liable  to  pay  duty.  The  ship 
sailed  with  the  first  fair  wina,  on  the  30th,  for 
Middletown.  On  the  1st  of  July,  she  was  lost  in 
Hurlgate.  It  was  held,  1.  That  the  circum- 
stances did  not  constitute  New  York  her  port  of 
discharge,  and  that  the  insurers  were  liable  for 
this  loss.  2.  That  if  Middletown  was  her  port  of 
discharge,  ,the  going  from  Montaug  Point  to 
New  York  was  no  deviation.  3.  That  the  light- 
ening the  ship  was  not  an  unlading.  4.  That  the 
intention  of  the  master  to  make  New  York  his 
port  of  discharge  was  immaterial.  5.  That  the 
direction  of  the  owner  to  the  master,  to  come 
from  New  York  to  Middletown,  was  not  unrea- 
sonable. 6.  That  the  delay  at  New  York  was  not 
unreasonable,  the  owners  having  been  imme- 
diately informed  of  the  vessel's  arrival  there. 
King  V.  MiddiUoum,  Ins.  Co.  1  Conn.  184. 

417.  It  is  not  a  deviation  not  to  touch  at  a  port 
where  the  insured  is  at  liberty  to  touch.  Cross 
T.  Shud^e,  2  Bay,  220. 

418.  Where  the  assurance  is  to  several  places, 
if  the  insured  intend  to  go  to  but  one  of  them, 
that  one  is  at  his  election;  but  if  to  more  than 
one,  the  order  prescribed  in  the  policy  must  be 
observed.  Kane  v.  Columbian  Ins.  Co.  2  Johns. 
264. 

419.  Where  a  vessel  is  permitted,  by  usage  of 
trade,  to  go  from  one  port  to  another,  to  collect 
her  cargo,  and  she  unnecessarily  exhausts  at  one 
port  the  whole  time  allowed  by  such  usage,  she 
cannot  go  to  the  other  port  without  being  guilty 
of  such  a  deviation  as  will  avoid  the  policy.  Oli' 
ver  T.  Maryland  Ins.  Co.  7  Cranch,  487. 

420.  A  policy  of  insurance  on  a  vessel  '*  at 
and  from  *'  an  island,  protects  her  in  sailing  from 
port  to  port  of  the  island  to  take  in  her  cargo. 
Dickey  v.  Baltimore  Ins.  Co.  7  Cranch,  327. 

421 .  Liberty,  in  a  policy  of  insurance,  to  touch 
at  a  place,  does  not  justify  trading  at  that  place, 
and  trading  would  be  a  deviation  which  would 
8 void  the  policy.     U.  States  y.  Shearman,  Pet.  C. 

422.  If,  on  baing  refbsed  an  entrance  at  the 


place  of  destination,  the  master,  nnder  a  m- 
sonable  expectation  of  finally  obtaining  it,  watt 
there  for  some  time,  it  is  not  a  deviation.  Ssy* 
dam  V.  Marine  Ins.  Co.  2  Johns.  138. 

423.  Where  an  insurance  is  made  upon  goods 
and  freight  from  New  York  to  Cape  Franfoii, 
and  if  prevented  entering  that  port,  to  tome 
other  port  mentioned  in  the  policy,  and  the  Tea- 
sel is  prevented,  by  a  blockading  squadron,  from 
entering  any  one  of  the  designated  ports,  and 
is  obliged  to  end  her  voyage,  it  is  a  loss  within 
one  of  the  perils  insured  against,  the  voyage 
being  completely  broken  up  ;  and  the  insured  has 
a  right  to  abandon.  Simonds  v.  Union  Ins.  Co. 
1  Wash.  C.  C.  382. 

424.  A  vessel  was  insured  from  New  York  to 
Teneriffe,  and,  for  an  additional  premium,  per- 
mission was  given  to  proceed  to  the  Isles  of  Maj 
and  Bonavista,  from  Teneriffe,  and  thence  to 
New  York.  The  vessel  was  refused  permission 
to  enter  or  land  anv  part  of  her  cargo  at  Tene- 
riffe, without  performing  a  quarantine  of  40 
days,  which  the  master  not  choosing  to  do,  went 
to  Msdeira,  the  nearest  port  where  he  could  en 
ter  and  land  his  cargo,  and  there  sold  and  landed 
his  cargo,  and  proceeded  to  the  Isle  of  May. 
Held,  that  the  going  to  Madeira  was  a  deviation. 
Robertson  v.  ColumSian  Ins.  Co.  8  Johns.  491. 

425.  The  interdiction  of  commerce  with  the 
port  of  destination,  by  means  of  a  blockade,  is 
a  peril  within  the  policy ;  and  if  the  vessel  goes 
to  another  port,  though  not  bound  to  do  so,  for 
the  purpose  of  delivermg  her  cargo,  it  will,  after 
abandonment,  be  considered  as  having  been  done 
for  the  benefit  of  the  insurer.  Schmidt  v.  Vmtd 
Ins.  Co.  1  Johns.  249.  And  if  the  consignee 
accept  the  cargo  at  such  port,  it  is  for  the  benefit 
of  all  concerned,  and  does  not  prevent  the  as- 
sured from  recovering  for  a  total  loss  on  aban- 
donment, ib. 

426.  If  insurance  be  <<  against  all  risks,  block- 
aded ports  and  Hispaniola  excepted,"  a  vessel 
sailing  for  a  blockaded  port,  not  knowing  that  it 
is  blockaded,  is  covered  by  the  policy.  Yeatan 
V.  Fry,  5  Cranch,  335.  The  exception  is  not  of 
the  port,  but  of  the  risk  of  capture  for  breaking 
the  blockade  ;  and  a  vessel  sailing  ignorantly  to 
a  blockaded  port  is  not  liable  to  capture, 
under  the  law  of  nations.  i6. 

427.  Insurance  on  a  return  cargo  "  from  and 
immediately  after  the  loading  thereof,"  at  the 
port  of  destination,  with  liberty  to  touch  at  inter- 
mediate ports:  such  insurance  will  not  protect 
the  outward  cargo  from  the  port  of  destination 
to  one  of  the  intermediate  ports,  the  vessel  being 
refused  admitUnce  at  the  port  of  destination. 
Graves  v.  Marine  Ins.  Co.  2  Caines,  339. 

428.  It  was  held  no  deviation,  in  a  vessel  in- 
sured from  Surinam  to  New  York,  to  take  the 
leeward  passage,  touching  at  Demerara,  (on 
hearing  Aat  the  French  were  cruising  in  the 
windward,)  intending  to  place  herself  nndei 
English  convoy,  though  she  afterwards  sail^' 
without  convoy,  and  was  captured.  Patrick  t. 
lAidlotD,  3  Johns.  Cas.  10. 

429.  If  a  vessel,  on  being  pursued  by  a  cruiser, 
put  into  an  intermediate  port,  to  avoid  the  danger 
of  capture,  it  is  not  a  deviation.  Post  v.  PhofttX 
Ins.  Co.  10  Johns.  79. 

430.  Insurance  was  made  on  the  freight  of  tie 
Venus,  from  Philadelphia  to  the  Isle  of  Fraj^- 
On  the  voyage  insured,  the  ship  was  "**^PP^2f 
a  British  ship  of  war,  on  the  16th  January,  18^' 
detained  for  a  short  time,  and  discharged,  tbe 
register  being  indorsed  «*  warned  not  to  procoe 
to  anv  port  in  the  possession  of  hit  mtj^f 
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eaemiefl."  The  Venus  returned  to  Philadelphia 
on  the  23d  of  February,  1808,  and  the  assured 
claimed  for  a  total  loss.  The  Isle  of  France 
was  not  blockaded  by  an  actual  force  until  afler 
the  1st  of  February,  1808 ;  but  the  captain  of  the 
British  ship  informed  the  master  and  owner  of 
the  Venus  that  the  Isle  of  France  was  block> 
aded,  and  that  she  would  be  prixe,  which  caused 
the  Venus  to  return  to  Philadelphia.  Held, 
that  the  voyai^e  was  improperly  broken  up,  and 
that  tlie  insurers  on  the  freight  of  the  Venus 
were  not  liable.  King  v.  Delaware  his.  Co.  2 
Wash.  C.  C.  300. 

431.  A  vessel  armed  as  a  letter.of  marque,  and 
insured  as  such,  has  no  right  to  cruise  at  lar^e 
for  prizes,  but  she  may  chase  and  capture  hoetUe 
vessels  coming  in  siffht,  in  the  course  of  her 
voyage,  without  its  bemg  a  deviation ;  and  there 
is  no  difference  in  the  law,  if  the  vessel  be  not 
described  in  the  policy  as  a  letter  of  marque, 
provided  that  fact  be  made  known  to  the  under- 
writer before  underwriting  the  policy.  Haven 
V.  Holland,  2  Mason,  230. 

432.  A  vessel  insured  from  Philadelphia  to 
Amsterdam,  with  leave  to  go  to  some  neighbor- 
ing port  of  discharge,  was  held  not  to  deviate, 
though  she  went  to  Falmouth,  under  the  direc- 
tions of  a  British  man-of>war,  and  there  waited 
four  months  for  weather  and  convoy,  and  after- 

^  wards,  sailing  under  English  convoy  for  Amster^ 

'  dam,  put  in  at  the  Downs,  by  stress  of  weather, 

the  captain,  however,  designmg  to  put  in  there, 

for  instructions,  before  leaving  Falmouth.  SnoW' 

den  V.  Phanix  Ins.  Co.  3  Binn.  457. 

433.  A  vessel  is  insured  from  New  York  to 
Bi;pmen,  with  liberty  to  enter  a  Dutch  port,  if 
informed  it  can  be  done  with  safety.  On  the 
coast  of  Holland,  the  vessel  learns  that  Amster- 
dam is  not  blockaded,  and  she  may  go  there  sale 
from  British  cruisers.  She  is  captured  by  a 
French -cruiser,  while  standing  in  for  Tezel,  10 
miles  from  the  entrance  of  the  roads,  and  carried 
into  Amsterdam.  It  was  held,  that  the  informa- 
tion did  not  warrant  the  vessel's  going  to  Texel, 
and  a  departure  from  the  route  to  Bremen  was  a 
deviation  that  discharged  the  insurers.  Duer- 
hagen  v.  U.  States  Ins.  Co.  2  S.  &  R.  309. 

434.  A  policy  gave  the  vessel  insured  leave  to 
stop  at  Matanzas,  upon  a  representation  that  the 
stoppage  was  **  to  know  if  anv  men-of-war  are 
off  the  ilavana.*'  She  stopped  and  unladed  her 
cargo  at  Matanzas,  which  was  held  not  to  be  a 
deviation,  because  the  leave  to  stop  authorized  a 
delay  so  long  as  the  danger  from  the  cruisers  off 
the  Havana  miffht  continue,  and  the  unlading  of 
the  cargo  produced  no  delay,  and  diminished 
rather  than  increased  the  risk,  and  did  not  alter 
the  voyage.  Hughes  v.  Union  Ins.  Co.  3  Wheat. 
159. 

435.  Convoying  her  prizes  for  ten  days,  the 
( olicv  being  **  with  liberty  to  cruise  and  cap- 
ture, is  not  a  deviation,  if  the  risk  be  not  there- 
by increased.     Ward  v.  Wood^  13  Mass.  539. 

436.  Insurance  from  New  York  to  Bourdeaux, 
**  the  insured  not  to  abandon,  if  refused  admit- 
tance or  turned  away,  but  may  proceed  to  another 
near  open  port."  The  ship  was  turned  away  from 
Bourdeaux,  b^  a  British  vessel.  Held,  that,  un- 
der the  Berlin  decree,  the  French  ports  were 
open,  as  to  the  ship  insured,  and  that  an  attempt 
of  the  master  to  proceed  to  a  port  in  England 
was  a  deviation  which  put  an  end  to  the  policy. 
Tenet  v.  Phetniz  Ins.  Co.  7  Johns.  363. 

437.  A  vessel  arriving  in  sight  of  Madeira,  her 
port  of  destination,  the  master,  seeing  a  vessel 
pbifih  ho  suspected  to  be  a  privateer,  sailed  to 


the  Cape  Verd  Islands,  and  not  being  able  to 
obtain  repairs,  the  assured  abandoned.  The  ve»* 
sel,  finally  getting  some  repairs,  sailed  to  Lisbon. 
Held,  that  there  was  no  necessity  for  the  devia* 
tion ;  and  that  if  there  was,  there  was  not  suffi- 
cient ground  for  abandoning  the  voyage.  JfeUson 
V.  Columbian  Ins.  Co.  1  Johns.  301. 

438.  Under  a  policy  to  trade  at  one  or  two 
ports  in  Cuba,  then  to  Barraooa,  it  was  held  to  be 
no  deviation  that  the  vessel  staid  four  months 
at  B.,  where  she  was  robbed  by  pirates,  and  then 
went  to  New  Providence,  where  the  voyage  was 
broken  up.  Gilfert  v.  Hallet,  2  Johns.  Cas. 
296. 

439.  If  a  vessel  remains  in  a  port,  to  which  she 
has  been  carried  by  captors,  for  the  purposes  of 
trading,  for  a  longer  time  than  is  necessary  to 
prepare  for  her  voyage,  it  is  a  deviation.  Kifigs* 
ton  V.  Oirard,  4  Dall.  274. 

440.  The  mere  apprehension  of  danger,  not 
founded  on^easonable  evidence,  will  not  author- 
ize a  deviation ;  it  must  be  imminent  and  ob- 
vious. Riggin  V.  Petapseo  Ins.  Co.  7  Har.  &  J. 
279.  The  insured  is  bound  to  furnish  a  master 
of  competent  skill  and  prudence.  t6. 

441.  Where  a  vessel  is  insured  firom  A.  Uf  B., 
and  one  other  port,  she  may  stay  at  B.  a  reason- 
able time  after  her  arrival,  to  malce  the  necessary 
inquiries  as  to  a  market,  Ac. ;  and  it  is  for  the 
jury  to  say  what  is  a  reasonable  time.  Lawrence 
V.  Ocean  Ins.  Co.  11  Johns.  241. 

442.  A  voyage  being  insured  to  either  or  both 
of  two  ports,  and  the  master  having  elected  to  go 
to  the  first- mentioned  port,  and  been  prevented 
by  temporary  causes  insured  against,  it  is  not  a 
deviation  to  avoid  the  insurance  if  be  puts  into  a 
third  port,  to  gain  information  as  to  which  of  the 
two  ports  he  had  best  go.  Clark  v.  U.  States  Ins, 
Co.  7  Mass.  365. 

443.  Pursuing  a  vessel  that  has  been  pirat- 
ically taken  by  its  crew,  is  such  a  deviation  as 
will  discharge  the  insurers.  Hood  v.  Jiesbitty  I 
Yeates,  114. 

444.  A  delay,  to  save  lives  which  are  in 
jeopardy,  is  no  deviation ;  but  a  delay,  to  save 
property,  is  a  deviation.  The  Boston,  1  Sumner, 
328.     J%e  Henry  Ewbank,  ib.  400. 

445.  A  vessel,  cargo,  and  freight,  being  in- 
sured *^at  and  from  '*  a  foreign  port,  the  vessel 
sailed  thence,  was  found  letucy,  put  back,  was 
repaired,  and  sailed  again ;  and  it  was  held,  that 
the  insurer  was  liable  while  the  vessel  was  in 
port,  after  her  return  to  port,  and  for  the  snbs^ 
quent  voyage.  TayUr  v.  LoweU,  3  Mass.  331. 
Merchants  Ins.  Co.  v.  Clapp,  11  Pick.  56. 

446.  If  a  vessel  is  obliged,  by  necessity,  to 
put  into  a  port,  and  part  of  her  cargo  is  neces- 
sarily taken  out,  in  order  to  repair  the  vessel, 
and  such  part  of  the  cargo,  being  damaged,  is 
sold,  without  occasioning  delay  to  the  vessel,  it 
will  not  avoid  the  policy.  Kane  v.  Columbian 
Ins.  Co.  2  Johns.  264. 

447.  If  a  deviation  from  the  usual  and  safest 
route  is  made  through  the  mistake  of  the  master, 
from  his  want  of  ordinary  skill  or  information, 
the  insurer  is  not  liable.  Brmaisr  v.  Clafp,  5 
Mass.  1. 

448.  The  length  of  time  a  vssmI  may  wait^  to 
take  in  her  cargo,  without  discharging  the  un» 
derwriters,  does  not  depend  on  the  usage  of  the 
trade.  OUwr  v.  Maryland  Ins.  Co.  7  Cranch, 
487. 

449.  A  vessel  was  insured  horn  New  York  to 
Bourdeaux,  and  had  French  passengers  on  board, 
and  the  owners  instructed  the  master  to  go 
throagh  the  Sound,  in  order  to  avoid  the  risk  of 
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detention  by  BtiliA  eniiaen,tben  off  the  Hook; 
and  the  master  went  through  the  Soond,  instead 
of  g«fng  throogh  the  Narrow*  to  the  Hook, 
which  ia  the  moat  oanad  and  leaat  dangerona 
loote.  Held,  that  it  waa  not  a  deriation.  Emdt 
T.  Cownm€r€ud  ln».  Co.  3  Johna.  352. 

450.  If  a  reaael  be  deacribed  in  the  poliej  to 
be  a  prixe  reaael,  and  aAerwarda  her  national 
ehaneter  ia  ehanacd,  ao  aa  to  increaae  the  riak, 

hia  diacharirea  the  nndermiteia.      SemmemM  r. 
Lorimgy  1  Maaon,  127. 

451.  The  diachar^  of  nnderwriten  from  their 
liabiJitj,  where  the  veaael  takes  on  board  an  ad- 
ditional earp>,  not  aothorized  by  the  policy, 
dependa  wbollj  on  the  departnre  of  the  inanred 
from  the  contmct  of  inanrance,  and  not  upon 
an  J  anppoaed  increaae  of  the  riak.  Mmn^Umd 
Ins.  Co.  Y.  Lt  fUnf^  7  Crancfa,  26. 

452.  If  a  reMel  be  driren  into  a  port  of  neeea- 
aity,  and  a  peatilenee  break  out,  that  preyenta 
her  pnraning  her  yoja^,  it  ia  a  loao' within  the 
policy.     Williams  v.  Smiik,  2  Cainea,  1. 

453.  Aa  to  what  departure  from  the  conrae  of 
a  yorage  will  be  deemed  a  deyiation  or  barratry 
in  the  captain,  fo  aa  to  ayoid  the  policy,  yide 
Hood  V.  J^eoHi,  2  Dall.  137. 

454.  A  policy  on  a  reaael  which  haa  obtained 
a  registry,  witnont  complying  with  the  acta  of 
eongreas,  ia  not  therefore  yoid.  Oeeon  ino.  Co. 
▼.  PoUm,  13  Pet.  157. 

455.  The  maater  of  a  yeaael  inanred  <*  to  Kings- 
ton, and  a  market  in  Jamaica,"  was  ordered, 
when  off  the  eaat  end  of  the  iaiand,  if  in  aeaaon 
to  fulfil  a  contract  to  deliver  goods  at  Port  Maria, 
to  proceed  thither ;  otherwiae,  to  pot  in  to  Kings- 
ton. She  went  to  Port  Maria,  and  not  to  Kinga- 
ton,  and  was  lost  on  her  return  yoyage.  Held, 
that  there  waa  an  inception  of  the  yoyage  insured, 
and  no  deyiation.  Houston  y.  Jfeto  England  Ins. 
Co.  5  Pick.  89. 

456.  A  ship  driyen,  by  necessity,  into  a  port 
not  mentioned  in  the  policy  of  insurance,  may 
leaye,  or  take  cargo,  if  no  delay  or  change  of  risk 
be  occasioned  thereby.  Chase  y.  Eagle  Ins.  Co. 
5  Pick.  51. 

457.  <*  Liberty  to  call "  giyea  liberty  to  unload 
deck  load,  if  no  unnecessary  delay  or  change  of 
riak  is  incurred  thereby,  ib. 

458.  A  yessel  insured  to  A.  clears  out  for  B., 
and,  after  a  loss,  the  roaster  states,  in  his  protest, 
thst  the  yessel  waa  bound  for  B.  If  it  be  proyed 
that  she  actually  proceeded  on  her  voyage  to  A., 
the  insertion  of  B.  in  the  papers  will  not,  when 
explained,  make  it  a  different  yoyage.  TaUot  y. 
Marine  Ins.  Co.  2  Johns.  130. 

459.  The  master's  protest,  at  the  place  of  resi- 
dence of  the  insurer  and  insured,  is  admissible 
to  prove  a  deviation  necessary.  Broton  y.  Gi- 
rard^  I  Binn.  40. 

460.  The  protest  of  the  master  and  mariners 
is  good  evidence  to  prove  the  necessity  which 

i'ustifies  a  deviation.     Campbell  v.  fFilliamson^  2 
Jay,  237. 

(b.)    fFhat  is  not  a  Deviation. 

461.  The  danger  which  will  justifjr  a  vessel 
in  remaining  in  port  a  long  time,  without  dis- 
charging the  underwriters,  must  be  obvious,  im- 
mediate, directly  applied  to  the  interruption  of  the 
voyage,  and  imminent ;  not  distant,  contingent, 
and  indefinite.  Oliver  v.  Maryland  Ins.  Uo.  7 
Cranch,  487. 

462.  A  deviation  from  necessity  will  excuse 
the  assured,  in  case  of  an  insurance  against  a 
particular  risk,  aa  well  as  in  case  of  a  general  in- 
surance. Robinson  v.  JlfortAs  Ins.  Co.  2  Johns.  89. 
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463.  A  delay  which  ia  meeemaij  to 
jrfish  the  objects  of  the  voyage,  aceording  to  the 
coorae  of  trade,  if  made  bmam  Jide,  wiD  not  be  a 
deviation  to  avmd  a  policy  on  a-roand  voyage. 
Coltumbimu  Jns.  Co.  v.  CmtUtt,  12  Wheat.  364. 

464.  Patting  into  a  poet  whikt  obliged  to 
wait  for  a  favorable  wind,  in  order  to  avoid  a 
probable  danger  of  captore,  is  jnalifiahh 
w.  Marine  fns   C^.  2  Johna.  138. 

46o.  Imminent  danger  of  capture 
tifiahle  canae  of  delay.     Wkitmew  v. 
Mans.  172. 

466.  A  deviation,  to  avoid  enemy's 
is  excnsable.   •  Geyni  v.  Pleasants^  3 
C.  C   241. 

467.  Where  a  yeaael,  insured  against 
only,  waa  tamed  away  frtmi  a  port  by  a  ahip  of 
war,  on  account  of  a  blockade,  and  in  her  paa- 
sage  to  another  port  waa  lost,  the  deviation  is 
excused  by  the  necessity,  and  doea  not  avoid 
the  policy.  Rahinmm  v.  Marine  Ins.  Co.  2 
Johns.  89. 

468.  If  an  accident  happen  whilst  the  property 
is  at  the  risk  of  the  underwriters,  and  cannot  be 
repaired  at  the  port  of  departure,  the  veaael  may 
go  to  the  nearest  port  for  the  purpose,  and  aba 
continuea  in  the  aame  situation  as  to  the  insu- 
rance as  if  ahe  had  been  repaired  at  the  port  of 
departure.  The  insured  are  bound  to  prove  that 
it  was  necessary  to  proceed  to  another  port,  and 
that  the  veaael  went  to  the  nearest  port  at  which 
her  wants  could  be  supplied.  Cruder  v.  FkUm^ 
delphia  Ins.  Co.  2  Waah.  C.  C.  262. 

469.  If  a  master,  being  obliged  to  repair  hia 
yessel,  returns  to  port,  and  acts  with  good  faith 
and  aound  discretion,  there  is  no  deviation. 
ffiggin  V.  Amory^  13  Mass.  118. 

J70.  A  maater  may  not  exerciae  his  judgment 
and  deviate,  though  to  shorten  the  voyage  in- 
sured.    KeUeU  v.  Wiggin^  13  Maaa.  68. 

471.  A  storm,  compelling  a  veaael  inanred  to 
bear  away  for  a  port,  justifies  what  would  other 
wise  be  a  deviation.     Campbell  v.  WUiiamsom^ 
2  Bay,  237. 

472.  A  cargo  was  insured,  (*at  and  from 
Carlsham  to  St.  Petersburg.'*  The  yessel  sailed 
from  Carlsham,  Nov.  9th,  1810,  and  meeting 
with  adverse  winds,  attempted  to  get  into  Ravel, 
as  a  place  of  safety  ;  but  finding  it  impracticn- 
ble,  she  put  into  Port  Baltic  on  the  22d  of  Not. 
Being  there  informed  that  it  would  be  impossi- 
ble to  reach  Cronstadt  on  account  of  the  ice, 
she  sailed  from  Port  Baltic  on  the  23d  of  Nov., 
intending  to  go  to  Ravel,  and  was  loat  while  en- 
deavoring to  get  into  the  bay.  Held,  that  the 
going  into  Port  Baltic,  and  aflerwarda  attemptin|f 
to  get  into  Ravel,  was  justifiable  and  no  devia- 
tion, the  captain  having  acted  bona  fide,  and 
according  to  his  best  judgment.  Grakam  t. 
Commercud  Ins.  Co.  11  Johns.  352. 


X.   Loss. 
(a.)   Loss  by  Perils  of  the  Sea. 

473.  A  loss  of  a  ahip  by  worms,  in  an  ocean 
where  worms  ordinarily  assail  and  enter  the 
bottoms  of  vessels,  is  not  a  peril  of  the  sea 
within  the  policy.  Hazard  v.  Ins.  Co.  1  Sum- 
ner, 218.  * 

474.  If  the  loss  of  the  vessel  arose  from  the 
ordinary  circnmstancea  of  a  voyage,  or  from  aen 
damage,  or  wear  and  tear,  which,  without  any 
extraordinary  causes,  was  to  be  expected,  the  in- 
surer is  not  liable.  But  if  it  happened  in  conae- 
quence  of  the  violence  of  the  winds  and 
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ranning  on  rooks  or  the  like,  these  are  perils 
aj^inst  which  the  insurer  agrees  to  indemnify. 
Cole$  ▼.  Marine  Ins.  Co.  3  Wash.  C.  C.  159. 

475.  A  loss  by  collision,  without  any  fault  on 
either  side,  is  a  loss  by  the  perils  of  the  sea,  and 
within  the  policy.  Peters  ▼.  Warren  Ins.  Co.  14 
Pet.  99. 

476.  If  goods,  while  in  transportation  from  the 
shore  to  a  ship  engaged  in  a  trading  voyage,  are 
lost,  the  insurer  is  liable,  if  such  fansportation 
is  according  to  usage.  CoggeshaU  v.  Am,erican 
ins  Co.  3  Wend.  2^. 

477.  The  insurer  is  liable  for  the  loss  of  a  ves- 
sel by  fire,  though  it  was  occasioned  by  the  neg- 
ligence of  the  master  and  crew.  Waters  y.  Mer- 
chants  Ins.  Co.  11  Pet.  213.  Also,  if  the  fire 
communicating  with  gunpowder  caused  the  de- 
struction of  the  vessel,  unless,  by  usaf  e  or  special 
contract,  gunpowder  was  excepted,  ib. 

478.  To  constitute  a  stranding,  within  the 
policy,  the  vessel  must  be  on  the  strand,  under 
extraordinary  circumstances.  Potter  v.  Ins.  Co. 
2  Sumner,  197. 

479.  A  loss  by  the  ebbing  of  the  tide,  is  a  loss 
by  the  perils  of  the  sea,  if  it  be  not  mere  wear  and 
tear,  but  extraordinary  in  its  nature,  ib. 

(b.)   Loss  by  Capture. 

480.  Where  the  underwriter,  in  a  policy  of 
insurance,  professes  to  take  **  the  risks  contained 
in  all  regular  policies,'*  a  loss  by  capture  is 
within  the  policy.  And  parol  evidence  is  not 
admissible  to  prove  that  the  parties  understood 
it  as  covering  sea  risks  only.  I^^^  ▼•  MerrUl^ 
4  Oreenl.  160.  If  the  goods  of  a  Spaniard,  in- 
sured by  an  American,  are  shipped  in  the  name 
of  the  msurer,  by  agreement  of  the  parties,  to 
protect  them  against  the  enemies  of  Dpain,  the 
policy  is  not  therefore  void  ;  nor  4pes  the  trans- 
action contravene  any  provision  of  the  treaty 
of  1795,  between  the  United  States  and  Spain. 
ih.  Where  goods  insured  are  shipped  on  board 
a  vessel  of  the  underwriter,  on  freight,  a  loss 
happening  by  the  want  of  proper  documents,  or 
by  the  carry  mg  of  contraband  articles,  is  charge- 
able upon  the  underwriter  alone,  and  does  not 
affect  the  right  of  the  assured  to  recover  upon 
the  policy.  \b. 

481 .  A  total  loss  may  be  recovered  if  the  ves- 
tel  insured  be  captured,  though  she  afterwards 
be  released.  Lee  v.  Boardman^  3  Mass.  238. 
Smith  V.  Touro^  14  Mass.  112. 

482.  If  a  vessel  be  captured  and  acquitted,  the 
insurer  is  liable  for  the  expenses  of  an  appeal 
interposed  to  relieve  the  assured  from  costs,  and 
to  obtain  compensation  for  embezzlement,  though 
such  expenses  surpass  the  amount  of  the  insurer's 
subscription.  Lawrence  v.  Van  Home^X  Caines, 
276. 

483.  A  vessel  was  captured  and  deprived  of 
all  her  papers,  which  she  never  regained,  and 
was  afterwards  recaptured  and  restored  on  pay- 
ment of  salvage.  Held,  that  the  insured  were 
justified  in  breaking  up  the  voyage,  and  that  the 
ship,  by  the  loss  of  her  papers,  not  being  in  a 
legal  capacity  to  perform  her  voyage,  there  was 
a  total  loss  by  capture.  Post  v.  Phmniz  Ins.  Co, 
10  Johns.  79. 

484.  The  defendant  underwrote  an  open  policy 
on  a  vessel  from  P.  to  J.  She  was  taken  by  the 
enemy,  and  afterwards  retaken,  and  carried  into 
J.,  where,  by  agreement  between  the  captors  and 
recaptors,  without  going  into  the  court  of  admi- 
ralty, she  was  sold  at  public  sale  for  one  fourth 
of  the  sum  insured,  and  bought  by  the  captain 
for  the  original  owners,  who  afterwards  aoqni* 

vol.    II  74 


esced  in  the  purchase,  and  then  sued  for  the 
whole  sum  insured,  as  a  total  loss.  It  was  held, 
that  the  plaintiff  could  only  recover  a  compen- 
sation for  salvage,  charges,  and  loss  of  time. 
Story  V.  SirtUeUy  1  Dall.  10. 

485.  A  purchase  of  the  vessel  by  the  insured, 
under  a  sentence  of  confiscation,  does  not  impair 
his  riffht  to  recover  for  a  total  loss.  Baurke  v. 
Granoerry,  Gilmer,  16. 

486.  Where  a  vessel  is  captured  and  recap* 
tured,  the  question  whether  the  loss  shall  be 
deemed  total  or  partial,  must  depend  upon  the 
particular  circumstances  of  the  case.  Marine 
Ins.  Co.  V.  Tucker,  3  Cranch,  357. 

487.  The  technical  total  loss,  arising  from 
capture,  ceases  with  the  final  decree  of  restitu- 
tion, although  that  decree  may  not  have  been 
executed  at  the  time  of  the  offer  to  abandon. 
Marshall  v.  Delaware  Ins.  Co.  4  Cranch,  202. 

438.  Where  an  insured  vessel,  which  was  cap 
tnred  and  condemned,  was  purchased  by  the 
master,  who  drew  upon  his  owners  for  the 
amount,  and  information  of  the  fact  was  com- 
municated to  the  underwriters  at  the  time  of 
making  a  claim  for  a  total  loss,  and  the  under- 
writers did  not  claim  the  purchase,  but  eon- 
tested  their  liability,  on  the  ground  of  not  having 
seen  the  captain's  protest ;  it  was  held,  that  they 
had  waived  their  right  to  consider  the  purchase 
as  made  for  their  account,  and  could  not,  at  the 
trial,  insist  that  the  insured  had  only  suffered  a 
partial  loss,  but  were  liable  for  a  total  loss. 
Ins.  Co.  V.  Batkurst,  5  Gill  d&  Johns.  159. 

489.  Where  gtiods  insured  were  captu^d  dur- 
ing the  voyage,  and  the  vessel  was  released, 
but  the  goods  detained  for  further  proof,  and 
were  afterwards  restored,  on  payment  of  full 
freight,  but  the  owner  was  obliged  to  hire  another 
vessel  to  carry  the  goods  to  their  place  of  desti- 
nation ;  held,  that  &e  insured  was  liable  to  pay 
additional  or  increased  freight,  being  an  expense 
necessarily  incurred  in  consequence  of  the  cap- 
ture. Mumford  y.  Commercial  Ins.  Co.  5  Johns. 
262. 

490.  Where  the  sentence  of  condemnation  is 
directly  on  the  ground  of  a  breach  of  a  blockade 
de  facto,  it  is  prima  facie  evidence  of  the  fact  of 
such  blockade,  and  it  is  not  enough  that  the 

i'ury  have  doubts  as  to  the  existence  of  the 
blockade  at  the  time  of  the  capture,  to  authorize 
them  to  find  a  verdict  for  the  assured.  Raddif 
V.  United  Ins.  Co.  9  Johns.  277. 

491.  A  blockade  does  not  extend  to  a  neutral 
vessel  found  in  the  port,  nor  prevent  her  coming 
out  with  the  cargo  already  laden.  Olivera  v. 
Union  Ins.  Co.  3  Wheat.  183. 

492.  The  insurer  is  not  liable  on  account  of  a 
foreign  decree  of  condemnation,  which  is  founded 
on  an  attempted  rescue  of  the  vessel  by  the  crew. 
Robinson  v.  Jones,  8  Mass.  536. 

493.  If  it  be  apparent  that  a  condemnation 
by  a  foreign  decree  is  for  tlie  misconduct  of 
the  master,  it  may  follow  that  the  insurer  is 
discharged.  Coffin  v.  ^ewburyport  Ins.  Co.  9 
Mass.  436. 

494.  Where  the  insured  engaged  to  have  the 
bill  of  sale  on  board  his  vessel,  to  prevent  her 
capture  by  the  enemy,  it  was  held  not  to  be  a 
sufficient  compliance  that  the  bill  was  on  board, 
but  was  not  produced  at  the  time  of  capture. 
Murray  v.  Alsop,  3  Johns.  Cas.  47. 

495.  The  friendly  capture  of  one  of  the  con- 
voyed ships,  by  the  captain  of  the  convoy,  will 
not  exempt  the  insurer  from  paying  as  for  a 
total  loss,  should  the  insured  abandon.  Oenvfr- 
n^r  V.  UnUsd  Ins,  Co.  1  Caines,  59S 
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496.  In  an  action  upon  an  open  policj  of  in- 
fnrance  on  a  car^o,  it  appeared  that  the  ▼eaael 
and  cargo  bad  been  condemned  on  account  of 
contraband  trade,  bat  that  neither  the  insored  nor 
insorer  knew  of  the  contraband  articles  being 
on  board.  There  was  no  representation  or  war- 
ranty that  either  yessel  or  cargo  were  neutral. 
It  appeared,  also,  that  the  interest  of  the  insured 
greatly  exceeded  the  amount  insured.  Held, 
that  the  plaintilT  was  entitled  to  recover.  Bal- 
timort  Ins.  Co.  v.  Ta^,  3  Har.  6l  J.  198. 

497.  Where  there  is  a  loss  by  capture,  the 
apts  reeuperandi  cannot  be  resorted  to  as  a  cri- 
tenon  bj  which  to  ascertain,  without  any  other 
evidence,  the  amount  of  the  loss  sustained. 
Barney  y.  Ins.  Co.  5  Har.  Sl  J.  139. 

49b.  Where  the  supercargo  of  a  vessel  which 
had  been  captured,  the  voyage  broken  up,  and  the 
cargo  abandoned  to  the  underwriters,  has  invested 
the  proceeds  of  the  outward  shipment  in  another 
careo,  upon  the  sales  of  which  a  freight  has  been 
made,  the  underwriters  are  entitled  to  the  profits. 
Simondt  v.  (Mi4m  bis.  Co,  1  Wash.  C.  C.  443. 

499.  An  American  vessel  sailed  from  Gotten- 
burg,  bound  to  St.  Petersburg,  the  next  day  after 
a  British  convoy,  and  came  up  with  the  convoy 
the  day  after,  but  did  not  receive  or  exchange 
any  signals,  or  receive  any  assistance  ft'om  the 
convoy,  or  alter  its  course  or  retard  its  voyage 
on  account  of  the  convoy.  Held,  that  this  was 
not  a  sailing  under  a  British  convoy,  so  as  to 
affect  the  right  of  the  insured  to  recover  for  a 
total  loss,  in  consequence  of  a  capture  by  the 
French,  .though  the  ground  of  the  condemnation 
was  stated  to  be,  her  having  sailed  under 
British  convoy.  Lawrence  v.  Ocean  Ins.  Co.  11 
Johns.  241.     S.  C.  14  Johns.  46. 

500.  A  policy  of  insurance  on  goods  con- 
tained the  clause,  ^^  no  risk  in  port  taken  but  sea 
risk."  When  the  vessel  was  about  four  leagues 
from  her  port  of  destination,  and  two  leagues 
from  land,  she  was  boarded  by  an  armed  launch 
and  taken  into  port ;  and  the  goods  were  after- 
wards sequestered.  Held,  that  there  was  a 
total  loss  by  capture,  and  not  by  seizure  in  port. 
Duval  V.  Commercial  Ins.  Co.  10  Johns.  278. 

501.  A  vessel  insured  on  a  sealing  voyage, 
took  seals,  contrary  to  the  orders  of  the  Buenos 
Avrean  government,  on  the  Falkland  Islands, 
which  were  claimed  by  Buenos  Ayres.  She  was 
afterwards  captured  and  condemned.  It  was 
held,  that  the  insurers  were  liable,  the  United 
States  government  never  having  recognized,  but 
denied,  the  claim  of  Buenos  Ayres.  JvUliams  v. 
Suffolk  Ins.  Co.  13  Pet.  415. 

502.  The  insured  having  agreed  to  claim  the 
property  insured  as  neutral  in  case  of  its  capture, 
and  refusing  so  to  do  when  the  vessel  was  cap- 
tured, on  the  ground  that  it  would  render  him 
guilty  of  perjury,  it  was  held,  that  he  could 
not  recover  of  the  insurer.  CooUdge  v.  BUUce^ 
15  Mass.  429. 

503.  Where  a  captor,  having  carried  the  cap- 
tured vessel  into  port,  and  completed  the  exami- 
nation of  her  cargo  and  papers,  instead  of 
discharging  her,  proceeds  to  libel  her  as  prize, 
the  loss  is  complete,  and  the  insured  is  entitled 
to  abandon  for  a  total  loss.  DuHlh  v.  Gatliff,  4 
Dall.  446. 

504.  A  merchant  vessers  taking  a  letter  of 
marque  does  not  avoid  the  poliqy ;  hut  a  capture 
under  it  does,  even  if  the  insurer  knew  of  the 
vessel's  being  commissioned  with  the  letter  of 
marque.  Wiggin  v.  Boardman^  14  Mass.  12. 
^Viggin  v.  Amory,  13  Mass.  118. 

505.  Goods  in  a  ship's  boats,  while  they  are 


employed  as  auxiliary  to  the  legitimate  purpoaet 
of  the  voyage  insured,  are  covered,  and  the  in- 
surer is  liable  if  the  goods  are  violently  seized 
therefrom.  Parsons  v.  Massaekusetts  Ins.  Co.  6 
Mass.  197. 

506.  If  an  assured  after  capture  appoint  an 
agent  to  prosecute  his  claim,  and  such  agent 
compromises  the  claim  of  Uie  insured  after 
abandonment,  he  is  held  to  act  for  the  insurer, 
and  the  insurer  will  be  bound  by  his  acts.  MU- 
ler  V.  Depeyster,  2  Caines,  301. 

507.  Under  a  policy  on  a  voyage  from  Phila- 
delphia to  Antwerp,  the  assured  agreed  not  to 
abandon  in  case  of  capture  or  detention  in  less 
than  60  days  after  notice  thereof,  and  not  lo 
engage  in  illicit  or  prohibited  trade.  It  was  held, 
Ist.  That  a  refusal  of  the  Dutch  government, 
at  the  fortress  of  Flushing,  to  allow  her  to  go  to 
Antwerp  because  she  had  been  once  captured, 
carried  into  England,  and  released,  was  the 
consequence  of  such  English  capture,  and  not 
within  the  clause  of  prohibited  trade,  and  gave 
the  assured  a  right  to  abandon  if  exercised  in 
due  time,  (the  assured  heard  of  this  first  capture 
on  the  Ist  of  December ;)  2d.  That  dropping  an- 
chor in  the  Scheldt,  at  Flushing,  was  not  a 
deviation,  that  fortress  compelling  vessels  to 
report  there  before  going  to  Antwerp;  3d.  That 
sailing  from  Flushing  to  Rotterdam  to  discharge 
hex  cargo  (on  which  voyage  she  was  a  second 
time  captured  and  sent  to  England,  which  was 
known  to  the  assured  on  the  1st  of  February) 
was  sailing  on  a  new  voyage  not  protected  by 
the  policy,  and  the  insurers  were  not  liable  for 
the  second  capture ;  4th,  That  the  refusal  of  per- 
mission to  go  to  Antwerp,  and  turning  away, 
being  known  to  the  assured  on  the  1st  of  Febru- 
ary,  an  abandonment  in  May  was  too  late,  and 
the  assured  was  entitled  to  recover  only  for  the 
first  capture,  and  carrying  into  England,  as  for  a 
partial  loss.     Savage  v.  Pleasants,  5  Binn.  403. 

(c.)    Loss  by  Arrest  and  Detention. 

508.  A  cargo  was  insured  '*  from  New  York  to 
Antwerp."  On  the  voyage,  the  ship  was  boarded 
by  a  British  privateer  and  carried  into  Ports- 
mouth, in  England,  and  after  a  short  detention 
was  released.  On  her  arriving  in  Flushing  roads, 
an  armed  force  was  put  on  board  of  her,  and 
continued  on  board  until  her  arrival  at  Antwerp 
on  the  21st  of  July,  1807,  where  she  was  not 
permitted  to  land  her  cargo,  nor  to  depart  with 
it.  Leave  was  subsequently  obtained  from  the 
French  government  to  land  the  cargo  under  the 
direction  of  the  ofiicer  of  the  customs,  on  condi- 
tion of  its  being  placed  in  depot,  in  the  custom- 
house store,  until  the  decision  of  the  French 
emperor  could  be  obtained.  After  remaining  in 
this  state  until  1810,  the  cargo  was  sold  by  order 
of  the  emperor,  and  the  proceeds  paid  into  his 
sinking  ftind.  Held,  that  there  was  a  total  loss 
of  the  cargo  by  the  arrest,  restraint,  and  detain- 
ment of  the  French  government.  Grade  y.  JWis 
York  Ins.  Co.  13  Johns.  161. 

509.  A  vessel  and  cargo,  after  being  captured, 
were  libelled  as  prize  and  for  salvage  in  an  ad- 
miralty court,  and  part  of  the  cargo  was  sold  by 
a  decree  of  the  court  for  less  than  its  value, 
according  to  the  invoice  and  actual  price,  and 
the  proceeds  paid  to  the  insured.  The  vessel 
and  cargo  were  afterwards  released  and  restored 
to  the  assured,  who  sold  the  residue  of  the  cargo 
for  less  than  its  value,  according  to  the  invoice, 
and  received  the  price.  Held,  that  the  insured 
could  recover,  as  for  a  partial  loss,  for  the  loss  in 
the  sale  of  the  part  sold  under  order  of  court. 
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Aut  not  for  the  Iom  produced  by  the  sale  of  the 
part  of  the  cargo  sold  by  the  insured  himself. 
Baltimore  Ins.  Co.  t.  JICFadoUj  4  Har.  &  J.  31. 

510.  Where  a  vessel  was  insured  from  New 
York  to  Nantz,  warranted  ^*  free  from  seizure  or 
detention  in  port,"  and  went  to  Belle  Isle,  three 
miles  from  the  port  of  Nantz,  for  a  pilot,  and  was 
chased  under  the  lee  of  the  island  by  a  British 
cruiser ;  having  taken  a  pilot  on  board,  she  lay 
to  for  an  hour  about  a  league  from  shore,  the 
density  of  the  fog  preventing  her  from  proceed- 
ing ;  in  this  situation  she  was  taken  by  a  French 
armed  boat,  and  carried  in  under  the  guns  of 
the  fort,  and  was  there  claimed  as  a  prize,  and 
afterwards  condemned.  It  was  held,  that  this 
was  not  a  seizure  or  detention  in  port  within  the 
meaning  of  the  policy ;  that  the  insurer  was  lia- 
ble for  a  total  loss,  and  that  the  stopping  at  Belle 
Isle  was  not  a  deviation.  Watson  v.  Marine  Ins. 
Co.  7  Johns.  57. 

51 1.  An  insurer  is  liable  for  damages  sustained 
by  the  detention  of  a  vessel  having  prohibited 
goods  shipped  by  the  master  for  smuggling; 
thoufh  there  is  a  clause  that  the  insurer  shall  be 
free  from  charge  on  account  of  any  illicit  or  pro- 
hibited trade.  American  Ins.  Co.  v.  Dunham,  12 
Wend.  463.     S.  C.  affirmed,  15  ib.  9. 

512.  A  vessel  belonging  to  citizens  of  the 
United  States,  in  the  year  1709,  driven  by  dis- 
tress into  a  French  port,  and  obliged  to  land  her 
cargo  in  order  to  make  repairs,  and  prevented 
by  the  officers  of  the  French  government  from 
relading  her  original  cargo,  and  from  taking 
away  in  exchange  any  thing  but  produce  or 
bills,  might  lawfully  purchase  and  take  away 
such  produce  without  incurring  the  penalties 
of  the  non-mtercourse  act  of  June  13th,  1798, 
or  avoiding  her  insurance.  HaUet  v.  Jenks,  3 
Cranch,  210. 

513.  A  policv  was  underwritten  **  $1000  on 
brig  Union,  and  $4000  on  effects  on  board  said 
brig,  from  Salem  to  a  port  or  ports  in  the  West 
Indies,  one  or  more  times,  for  the  purpose  of  sell- 
ing her  outward  and  procuring  a  return  cargo, 
and  at  and  from  thence  to  her  port  of  discharge 
in  the  United  States."  The  memorandum  for 
insurance  contained  this  clause  :  **  The  Union  is 
ooond  to  Kingston,  Jamaica ;  if  not  allowed  to 
sell  there,  will  proceed  to  Cuba.'*  At  the  time 
of  the  insurance,  both  parties  supposed  the  port 
of  Kingston  open  to  American  vessels  under  a 
proclamation  of  the  governor ;  and  neither  party 
contemplated  any  illicit  trade.  The  Union  went 
to  Kingston,  supposing  the  port  was  open,  and 
was  there  seized  and  condemned  for  the  illicit 
trade.  Held,  that  the  underwriters  were  not 
liable  for  the  loss ;  that  the  omitted  clause,  if 
inserted  in  the  policy,  would  not  have  altered 
the  nature  of  the  insurance  or  liability  of  the 
underwriters.  Andrews  v.  Essex  Fire  and  Marine 
Ins.  Co.  3  Mason,  6.  Held,  also,  that  the  omitted 
clause  was  not,  in  the  contemplation  of  both  par- 
ties, a  part  of  the  contract  to  be  inserted  in  the 
policy,  but  was  a  representation  of  fact,  ib, 

514.  A  vessel  within  a  port  blockaded  afler 
the  commencement  of  her  voyage,  and  prevented 
from  proceeding  on  it,  sustains  a  loss  by  a  peril 
within  that  clause  of  the  policy  insuring  against 
*<  arrests,  restraints,*'  &c. ;  and  if  the  vessel  so 
prevented  be  a  neutral,  with  a  neutral  cargo, 
laden  before  the  institution  of  the  blockade,  the 
restraint  is  unlawful.  Olivera  v.  Union  Ins.  Co. 
Z  Wheat.  183. 

515.  Goods  insured  were  seized  by  a  foreign 
government,  on  the  ground  that  the  destination 
of  the  ship  was  to  a  port  belonging  to  that  gov- 


emment,  and  with  an  intent  to  carry  on  a  traffic 
in  opposition  to  its  laws.  This  intent' not  being 
proved,  and  the  insurer  being  presumed  to  know 
the  risks  of  the  voyage  insured  against,  it  was 
held,  that  the  insurer  was  liable  for  the  loss. 
Pollock  V.  Babcocky  6  Mass.  234. 

516.  On  a  policy  covering  the  cargo  of  a  vessel 
chartered  at  a  certain  rate  per  month,  the  insured 
cannot  recover  the  extra  expense  incurred  by  an 
embargo.  Penny  v.  Kew  York  Ins.  Co.  3  Games, 
155. 

517.  If,  after  the  commencement  of  the  voyage 
insured,  a  war  breaks  out  between  the  country  to 
which  the  property  belongs,  and  a  foreign  coun- 
try, the  policy  is  not  vacated,  and  the  insurers 
are  liable  for  a  loss  arising  out  of  the  state  of 
war.     Saltus  v.  United  Ins.  Co.  15  Johns.  523. 

518.  Under  a  policy  of  insurance,  in  the  usual 
form  of  the  Maryland  offices,  made  during  the 
last  war,  the  vessel  proceeded  on  her  voyage, 
and  was  stopped  by  the  enemy's  squadron  block- 
ading the  Chesapeake  Bay,  and  sent  back  to 
port.  Held,  not  to  be  a  loss  of  the  voyage  with- 
in the  policy.  Patterson  v.  Ins.  Co.  5  Har.  &  J. 
417. 

519.  A  vessel,  in  the  prosecution  of  her  voyage, 
put  into  a  port  at  which  she  was  permitted  by 
the  policy  to  stop ;  and  whilst  there,  the  place 
was  so  closely  invested  by  the  enemy's  crmsers, 
that  if  she  had  attempted  to  escape,  she  would 
inevitably  have  been  captured.  Held,  that  this 
was  a  *' restraint  of  princes,"  or  **of  men  of 
war,"  within  the  policy,  and  that  the  insured 
might  break  up  the  voyage  and  abandon  for  a 
total  loss.  Saltus  v.  United  Ins.  Co.  15  Johns.  523. 

520.  An  accidental  removal  of  a  blockading 
fleet,  by  winds  or  storms,  does  not  suspend  the 
blockade,  and  if  the  neutral,  with  notice  of  the 
cause  of  its  absence,  attempt  to  enter,  it  is  a 
breach  of  the  blockade.  Per  Kent,  C.  J.  Had- 
cliff  V.  United  Ins.  Co.  7  Johns.  38. 

521 .  Where  the  insurers  **  take,  no  risk  of  a 
blockaded  port,  but  if  turned  away,  the  assured 
to  be  at  liberty  to  proceed  to  a  port  not  blockaded," 
they  will  not  be  liable  for  any  loss  happening 
in  consequence  of  the  blockade,  whether  such 
blockade  is  strictly  legal  or  not.  ib. 

522.  The  seizure  and  appropriation  of  an  in- 
sured vessel  by  a  foreign  government,  without 
the  sentence  of  a  court  of  competent  jurisdic- 
tion, does  not  divest  the  owner  of  his  right  of 
property ;  and  so  long  as  the  vessel  exists,  there 
is  the  spes  recuperanai^  and  he  cannot  recover  as 
for  a  total  loss  without  abandoning.  Barney  v. 
Ins.  Co.  5  Har.  &,  J.  139. 

523.  Under  a  policy  insuriiig  against  **  un- 
lawful arrests,  restraints,  &c.  ofprinces,"  it  was 
held,  that  the  insured,  a  neutral  vessel,  might 
have  recovered  for  a  total  loss  if  it  wore 
not  for  the  word  **  unlawful,"  on  having  her 
voyage  broken  up  by  an  English  vessel,  one 
of  a  squadron  blockading  the  Island  of  Java, 
which  met  the  insured  150  miles  from  land,  and 
ordered  her  off.  Thompson  v.  Read,,  12  S.  ^  R. 
440. 

524.  Notice,  either  actual  or  constructive,  of 
the  existence  of  a  blockade,  is  requisite,  before 
a  neutral  can  be  deemed  m  delicto^  by  having 
attempted  to  violate  it.  Per  Kent,  C.  J.  Rod' 
cliffy.  United  Ins.  Co,  7  Johns.  38. 

(d.)    Loss  by  Barratry. 

525.  Obeving  the  owners*  instructions,  and 
acting  for  their  interest,  is  not  barratry.-  Ward 
V.  Wood,  13  Mass.  539. 

526.  Any  fraudulent  act  of  the  master,  in  the 


INSURANCE,  Marine. 


course  of  a  rojage,  in  breach  or  evasion  of  his 
orders,  for  his  own  benefit  and  to  the  prejudice 
of  his  owner,  is  an  act  of  barratry.  Crou- 
nUat  y.  Bdi/,  4  Dall.  394.  It  is  for  the  jury  to 
determine  whether  the  evidence  amounts  to 
barratry.  t6. 

527.  Resistance,  by  the  master  and  mariners  of 
a  neutral  vessel,  to  the  search  of  a  belligerent, 
is  barratry.     Brawn  v.  Union  ins.  Co.  5  Day,  1. 

528.  If  the  owner  of  a  vessel  charters  her  for 
a  voyage,  but  retaining  the  management  of  her, 
and  hiring  and  paying  the  master  and  crew,  and 
furnishing  them,  the  hirer  is  not  owner  pro  hae 
vice,  but  the  original  ownership  continues:  a 
deviation,  therefore,  at  the  request  of  the  hirer, 
is  barratry.    Jflntyre  v.  Bowne,  1  Johns.  229. 

529.  A  loss,  occasioned  by  the  negligence  of 
the  officers  of  a  steamboat,  is  not  chargeable  upon 
the  insurers,  unless  the  policy  contains  a  clause 
of  insurance  against  barratry.  HowdL  v.  Cincin- 
naU  Ins.  Co.  7  Ham.  (Part  1st,)  276.  FuUon  v. 
Lancaster  Ins.  Co.  ib.  (Part  2d,)  5. 

530.  There  can  be  no  barratry  without  fraud 
or  crime.     Wiggin  v.  Amory^  14  Mass.  1. 

531.  It  is  not  an  act  of  barratry  for  a  crew  to 
leave  a  ship  captured  and  libelled  as  prize,  if 
they  do  it  not  malo  animo.  Messonier  v.  Union 
Ins.  Co,  1  N.  &  M.  155. 

532.  If  a  master,  knowing  the  inevitable  dan- 
ger of  capture  if  he  proceed  on  his  voyage, 
should  continue  it,  and  expose  his  vessel  to  cer- 
tain  seizure,  this  will  be  a  loss  not  arising  from 
the  usual  perils  insured  against,  but  from  a  crim^ 
inal  breach  of  duty,  which  is  barratry.  Biehard- 
son  V.  Maine  Ins.  Co.  6  Mass.  102. 

533.  A  policy  may  be  avoided  by  deviation, 
and  yet  the  master  not  be  guilty  of  barratry. 
Wiggin  V.  Jimory,  14  Mass.  1. 

5^.  The  hirer  of  a  vessel  for  a  term  of  time, 
even  by  parol,  is  so  far  the  owner  that  he  cannot 
commit  barratry.  Taggard  v.  Loringy  16  Mass. 
336. 

535.  On  a  count  averring  a  loss  by  the  barratry 
of  the  master,  the  insured  need  not  prove  the 
master  was  not  the  owner.  Steinhach  v.  Ogden^ 
3  Caines,  1. 

536.  To  constitute  barratry,  there  must  be  a 
fraudulent  intent.  Walden  v.  Firemen's  Ins.  Co. 
12  Johns.  128.  The  insured  must  employ  a  cap- 
tain of  competent  nautical  skill,  and  of  good 
general  character ;  but  facts  or  information  as  to 
his  carelessness  and  want  of  economy  are  not 
material  to  the  risk  of  barratry,  and  need  not  be 
disclosed,  ib. 

537.  Barratry  may  be  committed  by  the  mas- 
ter of  a  ship  in  respect  to  the  cargo,  though  the 
owner  of  the  cargo  is  at  the  same  time  owner  of 
the  ship,  and  though  the  master  is  also  the  su- 
percargo or  consignee  for  the  voyage.  Cook  v. 
Ins.  Co.  11  Johns.  40. 

538.  The  insured  cannot  recover  for  a  loss  by 
barratry,  unless  the  barrarry  produced  the  loss. 
Swan  V.  Union  Ins.  Co.  3  Wheat.  168. 

539.  Where  a  policy  covers  the  risk  of  barra- 
try, and  fire  is  the  proximate  cause  of  the  loss,  it 
is  a  loss  within  the  policy.  Patapsco  Ins.  Co.  v. 
CouUer,  3  Pet.  222. 

540.  Whether  a  loss  by  a  peril  insured  against, 
occasioned  by  the  misconduct  of  the  master, 
is  a  loss  for  which  the  underwriters  are  liable  — 
qiuere.  Andrews  v.  Essex  Fire  and  Marine  Ins. 
Co.  3  Mason,  6. 

541.  Where  the  general  owner  of  a  ship  re- 
ta  ns  the  possession,  command,  and  navigation, 
ot  the  same,  and  contracts  to  carry  a  cargo  or 
l^ight  fag  a  voyage,  the  charter  party  is  to  be 


considered  as  a  mere  affreightment  sounding  in 
covenant,  and  the  freighter  is  not  clothed  with 
the  character  or  legal  responsibility  of  owner- 
ship. Marcardier  v.  Chesapeake  Ins.  Co.  8 
Cranch,  39.  In  such  case,  the  general  owner  is 
also  owner  for  the  voyage.  Consequently,  if  he 
be  master  of  the  vessel,  he  is  incapable  of  com- 
mitting barratry,  ib. 

542.  Where  the  owner  of  a  vessel  charters  her 
to  the  master  for  a  certain  period  of  time,  the 
master  covenanting  to  victual  and  man  her  at 
his  own  cost,  he  is  to  be  deemed  owner  pro  hoc 
rice,  and  no  act  of  his  will  amount  to  barratry. 
Hallet  7.  Columbian  Ins.  Co.  8  Johns.  272.  And 
if  he  commits  an  act  which,  were  he  invested 
with  no  other  character  than  that  of  master, 
would  be  barratrous,  the  insurer  is  not  liable 
even  to  an  innocent  owner  of  goods  laden  on 
board  the  vessel.  t6. 

(e.)   Other  Losses. 

543.  The  necessity  which  will  justify  a  master 
of  a  ship  in  selling  her,  is  one  in  which  he  has 
no  opportunity  to  consult  the  owners  or  insurers, 
and  which  leaves  him  no  alternative.  Hall  v. 
Franklin  Ins.  Co.  9  Pick.  466.  If  there  are  no 
reasonable  means  of  repairing  a  ship  where  she 
is  injured,  and  she  can  be  sarely  navigated  to  a 
port  where  she  can  be  repaired  for  less  than  50 
per  cent,  on  her  value,  the  master  is  bound  to 
proceed  to  such  port.  ib.  If  a  ship  be  abandoned 
on  her  way  to  a  port  to  repair,  such  abandon- 
ment will  be  of  no  effect  if  she  afterward  arrive, 
and  is  repaired  for  less  than  50  per  cent,  on  her 
value,  ib. 

544.  A  vessel  was  insured  against  fire.  A 
seaman  carelessly  put  up  a  lighted  candle  in  the 
binnacle,  which  took  fire,  and,  communicating 
to  some  powder,  the  vessel  was  blown  op  and 
lost.  Held,  that  the  insurers  were  not  liable  for 
the  loss.  Grim  v.  Pheenix  Ins.  Co.  13  Johns. 
451.  Such  act  did  not  amount  to  barratry,  and 
the  insurers  are  not  responsible  for  the  fitnlt, 
negligence,  or  misconduct,  of  the  master  or  the 
mariners,  not  amounting  to  barratry,  ti. 

545.  If  a  vessel  is  blown  over  and  bilged, 
through  the  negligence  of  the  superintendent  of 
a  marine  railway,  during  an  attempt  to  haul  her 
up  to  be  repaired,  the  msurer  is  liable,  unless 
the  loss  be  occasioned  by  a  misrepresentation  of 
the  shape  of  the  vessel,  by  the  master  to  the 
superintendent.  EUery  v.  Jfeto  England  hs. 
Co.  8  Pick.  14. 

546.  The  master  being  responsible  to  the 
owner  for  fault,  (except  in  such  cases  of  wilful 
misconduct  as  amount  to  barratry,)  the  insurer 
is  not.     Cleveland  v.  Union  Ins.  Co.  8  Mass.  306. 

547.  Notice  of  a  loss,  given  by  the  assignee 
under  a  policy,  to  whom  the  policj^  has  been 
assigned  by  consent  of  the  insurer,  is  a  compli- 
ance with  the  policy  requiring  notice  to  be  given. 
Cornell  v.  Le  Roy^  9  Wend.  163.  Slight  proof  is 
sufficient  that  the  justice  granting  the  certificate 
of  loss  is  the  one  nearest  uie  premises,  ib.  So, 
also,  that  the  justice  is  not  interested  in  the  pol- 
icy, ib. 

548.  In  a  policy  on  freight  from  New  York  to 
Havana,  the  vessel  was  stranded,  and  returned 
in  four  days ;  was  refitted  at  a  small  expense, 
but  the  goods  were  taken  out,  and  not  returned 
to  the  vessel,  and  no  freight  earned  for  that  voy- 
age. Soon  after,  the  vessel  sailed  on  a  new  voy- 
age. It  was  held,  that  the  insured  could  not 
recover ;  He  was  bound  to  offer  to  take  forward 
the  goods.     Herbert  v.  BaUeU^  3  Johns.  Cas.  93. 

549.  If  a  vessel  be  so  damaged  tliat  she  euuiot 
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cany  her  cargo,  it  ia  a  loss  of  the  Toyage,  though 
she  can  carry  a  more  haoyant  one.  AhhUt  y. 
Broome^  1  Caines,  292. 

550.  A  loss  by  embezzlement  of  the  crew 
does  not  render  the  underwriter  liable.  Hieks 
V.  Fitzsimmons,  1  Wash.  C.  C.  279. 

551 .  The  msurer  is  not  liable  for  losses  arising 
from  a  breach  of  promise  by  a  third  party.  Par- 
sons y.  Mats.  Ins.  Co.  6  Mass.  197. 

552.  Loss  from  yiolation  of  existing  regula- 
tions of  any  belligerent  being  excepted,  the 
insurer  was  held  liable  for  a  loss  arising  from 
the  yiolation  of  a  decree  passed  after  the  execu- 
tion of  the  policy.  Wood  r.  Jfew  England  Ins. 
Co.  14  Mass.  31. 

553.  To  entitle  a  plaintiff  to  recoyer,  the  loss 
must  be  occasioned  by  one  of  the  perils  in  the 
policy.     Swan  y.  UrUon  Ins.  Co.  3  Wheat.  168. 

554.  Masters  and  mariners  of  yessels,  and 
nayigators  of  flat  boats,  are  agents  for  the  in* 
snred ;  and  if  loss  be  occasioned  by  their  negli- 
gence,  the  insurer  is  not  liable.  Ladmeks  y. 
Ohio  Ins.  Co.  5  Ham.  433.  The  usage  of  the 
riyer  as  to  keeping  pight- watches,  in  such  cases, 
may  be  proyed  and  submitted  to  the  jury.  ib. 

o5S.  There  is  no  precise  time  after  which  a 
yessel  which  has  not  been  heard  from  will  be 
presumed  to  be  lost ;  it  must  depend  on  the  cir- 
cumstances* of  each  case.  Gordon  y.  BownSy  2 
Johns.  150.  A  yessel  bound  from  North  Caro- 
lina to  New  York  will  be  presumed  to  be  lost 
after  a  year.  ib. 

556.  A  yessel  insured,  in  Massachusetts,  on 
time,  while  in  the  Elbe  runs  into  a  galliot,  sinks 
it,  and  is  condemned,  bv  the  law  of  Hamburg,  to 
pay  half  her  own  repairs,  and  half  the  yalue  of 
the  galliot.  It  is  held,  that  the  Massachusetts 
office  is  liable  for  these  effects  of  the  collision. 
Peters  y.  Warren  Ins.  Co.  14  Pet.  99. 

557.  Under  a  stipulation  that  '*the  insurers 
shall  not  be  liable  for  losses  in  consequence  of 
seizure  or  detention,  on  account  of  illicit  trade,*'  it 
was  held,  that  a  mere  lawless  detention,  without 
good  grounds,  did  not  exempt  the  insurers. 
Carrington  y.  Merck.  Ins.  Co.  8  Pet.  495.  But 
the  seizure  of  the  yessel  for  carrying  contraband 
articles,  after  unloading  them,  was  a  legal  and 
justifiable  cause  of  seizure,  which  exempted  the 
insurer,  though  he  knew  what  cargo  the  yessel 
carried,  ib.  And  the  insurer  is  exempt,  though 
the  proceedings  after  the  seizure  of  the  ship  are 
irregular,  ib. 

(f. )     What    constitutes    a    toted    Loss^   partial, 

teehnicaly  ^. 

558.  Injury,  to  repair  which  would  exceed  half 
the  yalue  of  the  yessel,  makes  a  total  loss.  Wood 
y .  Lincoln  ^  Kennebeck  Ins.  Co.  6  Mass.  479.  Peete 
y.  Suffolk  Ins.  Co.  7  Pick.  254.  HaU  y.  Frank- 
lin Ins.  Co.  9  Pick.  466.  Bryant  r.  Common-, 
wealth  Ins.  Co.  13  Pick.  543.  '  Deblois  y.  Ocean 
his.  Co.  16  Pick.  303. 

559.  Where  an  injury  is  sustained  by  a  yessel 
insured  under  a  yalued  policy,  the  loss  is  not 
total,  unless  the  expense  of  repairs  will  exceed 
60  per  cent,  of  the  yal nation  in  the  policy,  after 
the  deduction  of  one  third  new  for  old.  Deblois 
y.  Ocean  Ins.  Co.  16  Pick.  303. 

560.  There  cannot  be  a  total  loss  of  part  of  a 
cargo,  consisting  of  memorandum  articles  of 
only  one  species,  such  as  hides ;  nor  are  the 
underwriters  liable  for  salyage  upon  such  arti- 
cles, under  the  clause  which  authorizes  the 
insured  to  labor,  &c.,  for  the  preservation  of 
the  cargo,  unless,  perhaps,  in  a  case  where  the 
falyage  may  haye  prevented  an  actual  loss  of 


the    cargo.      Biays  y.    Chesapeake  Ins.   Co.  7 
Craneh,  415. 

561.  The  insurer  on  articles  in  the* memoran- 
dum is  liable  only  for  a  total  loss,  which  neyer 
can  happen  where  the  cargo,  or  a  part  of  it,  has 
been  sent  on  by  the  insured,  and  reaches  its 
original  port  of  destination.  Morean  y.  U.  S 
Ins.  Co.  1  Wheat.  219. 

562.  The  provision,  in  a  policy  of  insurance, 
that  the  risk  is  against  total  loss  only,  means  an 
absolute,  not  a  mere  technical  total  loss,  whether 
the  policy  be  a  wagering  policy  or  not.  Buchan- 
an y.  Ocean  Ins.  Co.  6  Cow.  318. 

563.  As  to  memorandum  articles,  the  insurer 
agrees  to  pay  for  a  total  loss  only ;  and  if  the 
property  arrive  at  a  port  of  delivery,  reduced  in 
quantity  or  in  value  to  any  amount,  the  loss  can- 
not be  said  to  be  total,  and  the  insured  cannot 
treat  it  as  a  total  loss,  or  demand  indemnity  for 
a  partial  loss.  Morean  v.  U.  States  Ins.  Co.  3 
Wash.  C.  C.  256. 

564.  Where  there  is  an  absolute  destruction 
of  the  subject-matter  insured,  an  abandonment  is 
unnecessary,  to  entitle  the  insured  to  a  total  loss. 
Gordon  v  Botone,  2  Johns.  150. 

565.  In  an  action  for  a  total  loss,  the  plaintiff 
cannot  recover  both  for  a  total  loss  and  for  a 

feneral  average.     Schmidt  v.  United  Ins.  Co.  1 
ohns.  249. 

566.  A  yessel,  being  captured,  recaptured, 
libelled  for  salvage,  and  ordered  to  be  sold,  may 
be  bought  by  the  master,  and  the  insured  may 
claim  of  the  insurer  a  total  loss ;  and  the  insurer 
is  entitled  to  the  net  proceeds  of  the  sale.  Storer 
y.  Gray,  2  Mass.  565. 

567.  A  voyage  being  delayed  by  an  embargo, 
for  which  the  insured  may  not  abandon,  and  a 
war  breaking  out  during  the  delay,  the  insured 
has  no  claim  for  a  total  loss.  Delano  v.  Bedford 
Ins.  Co.  10  Mass.  347. 

568.  Where  a  yessel  was  stranded,  and  after- 
wards, before  abandonment,  was  gotten  off  with- 
out material  injury,  but  was,  in  the  intermediate 
time,  sold  by  the  master  at  public  auction,  and 
purchased  by  him,  it  was  held,  that  the  assured 
was  not  entitled  to  recover  for  a  total  loss 
Church  y.  Marine  Ins.  Co.  1  Mason,  341. 

569.  For  what  eases  of  stranding  constitute  a 
total  loss,  see  Wood  v.  Ldneoln  fy  Kennebeck  Ins. 
Co.  6  Mass.  479. 

570.  Submersion  of  a  vessel  is  or  is  not  a  total 
loss,  according  to  the  circumstances.  Sev>aU  v. 
U.  States  Ins.  Co.  11  Pick.  90. 

571.  The  insurers  are  not  liable  for  a  total  loss 
on  com,  existing  in  specie,  though  rotten,  if 
exempted  by  the  memorandum,  ^eilson  v.  Col. 
Ins.  Co.  3  Caines,  108. 

572.  Insurance  on  freight  valued  at  the  sum 
insured,  carried  or  not  carried :  a  part  of  the 
cargo  was  on  board  when  the  vessel  was  driven 
on  shore  and  lost,  in  a  gale  of  wind.  Held,  that 
the  insured  was  entitled  to  recoyer  for  a  total 
loss.  De  Longuemere  v.  Pheenix  Ins.  Co,  10 
Johns.  127. 

573.  Where,  the  ship  being  cast  on  shore  near 
the  port  of  destination,  the  agent  of  the  insured 
employed  persons  to  unlade  as  much  of  the 
cargo  msured  (which  consisted  of  articles  in  the 
memorandum)  as  could  be  saved,  and  nearly  one 
half  was  landed,  dried,  and  sent  on  to  the  port 
of  destination,  and  sold,  by  the  consignees,  at 
about  one  quarter  the  price  of  similar  property 
in  a  sound  state,  this  was  held  not  to  be  a  total 
loss,  and  the  insurer  was  therefore  held  not  to 
be  liable.  Morean  v.  U.  States  Ins.  Co.  1 
Wheat.  219. 
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574.  Where  a  ovffo  inrared  Arom  Hayana  to 
Castine  was  wrecked  on  the  way,  and  taken  from 
the  ressel  without  dama^pe,  and  it  mi^ht  have 
been  sent  to  Caatine  for  less  than  50  per  cent,  of 
its  value,  but  the  master  sold  it  on  the  beach,  it 
was  held,  that  the  insurers  were  not  liable  for  a 
total  loss.  Bryant  v.  CommonweaUk  Ins.  Co.  13 
Pick.  543. 

575.  Proof  that  possession  was  taken  of  a  res- 
sel,  bv  a  privateer  under  Spanish  colors,  and 
that  she  was  carried  into  Porto  Rico,  is  sufficient 
evidence  of  a  total  loss,  after  three  years,  during 
which  time  nothing  has  been  heard  of  the  vessel 
or  cargro ;  and,  to  enable  the  assured  to  recover, 
it  is  not  necessary  to  show  a  condemnation. 
Ruan  V.  Gardner,  I  Wash.  C.  C.  145. 

576.  Under  what  circumstances  the  insured 
may,  or  may  not,  recover  for  a  total  loss.  Fuller 
V.  JfCalJ,  2  Dall.  219. 

577.  Insurance  was  effected,  21st  December, 
1807,  to  Havana.  She  was  cleared  on  the  21st 
of  December,  and  sailed  on  the  same  day,  but 
was  detained  by  head  winds,  and  was  afterwards 
arrested  in  the  Bay  of  Delaware,  and  prevented 
from  proceeding,  under  the  embargo  law,  passed 
22d  December,  1807,  and  promulgated  at  Phila- 
delphia on  the  24th  December,  1807 ;  in  conse- 
quence of  which  she  returned  to  port,  and  was 
abandoned  by  the  plaintiff  to  the  underwriters. 
The  insured  was  held  to  be  entitled  to  recover 
for  a  total  loss.  Odlin  v.  Pennsylvania  Ins.  Co. 
2  Wash.  C.  C.  312. 

^  578.  A  subsequent  total  loss  merees  the  par- 
tial loss,  no  expense  having  been  mcurred  for 
repairing  the  damage.  Rice  v.  Homer,  12  Mass. 
230. 

579.  Partial  loss  being  excluded  in  the  policy, 
the  insurer  is  liable  when  the  subject-matter  of 
the  insurance  is  absolutely  destroyed,  or  so  in- 
jured as  to  be  past  repair.  Murray  v.  Hatch,  6 
Mass.  465. 

580.  An  insurer  is  not  liable  for  partial  loss  of 
freight  owing  to  the  detention  of  the  ship,  if  she 
finally  earns  her  freight.  Mayo  v.  Maine  Ins. 
Co.  4  Mass.  374. 

581 .  Where  a  vessel  has,  upon  a  report  of  a 
survey,  under  an  order  given  by  the  American 
consul,  been  sold  by  the  captain  without  a  regu- 
lar condemnation,  the  loss  cannot  be  made  total, 
but  the  assured  is  entitled  to  no  more  than  the 
amount  of  loss  actually  sustained.  Cort  v.  Del- 
aware Ins.  Co.  2  Wash.  C.  C.  375. 

582.  Seamen's  wages  and  provisions  during 
an  embargo  are  not  the  subject  of  partial  loss  ; 
they  are  general  average.  Ins.  Co.  of  Jiorth 
America  v.  Jones,  2  Binn.  547. 

583.  Under  a  policy  on  time,  the  insured  may 
recover  for  a  partial  loss,  and  subsequently  for 
another  distinct  loss,  partial  or  total.  Wood  v. 
Lincoln  ^  Kennebeck  Ins.  Co.  6  Mass.  479. 

584.  Under  a  valued  policy  on  a  cargo  war- 
ranted free  from  average,  it  was  held,  that  the 
insured  could  not  recover,  though  at  the  end  of 
the  voyage,  owing  to  leaks  and  other  damage, 
the  loss  on  the  goods  sold  was  more  than  50  per 
cent,  on  all  the  goods  shipped,  and  on  the  whole 
cargo  there  was  no  profit.  Wain  v.  Thompson. 
9  S.  &  R.  115.  ^ 

585.  An  underwriter  is  not  answerable  for  a 
partial  loss  on  memorandum  articles,  except  for 
general  average,  unless  there  is  a  total  loss  of 
the  whole  particular  species,  whether  the  partic- 
ular article  be  shipped  in  bulk  or  in  separate 
boxes.   Wardsworih  v.  Pacijic  Ins.  Co.  4  Wend.  33. 

586.  The  jury  may  find  damages  for  a  partial 
loss,  though  the  declaration  claimed  for  a  total 


loM,  and  there  if  no  proof  of  an  abandoaiiieiit 
made.     Watsom.  t.  hu.  Co.  4  Dall.  283. 

587.  Though  the   plaintiff  declares  as  for  a 
total  loss,  he  may,  if  the  evidence  will  joatify  it, 
recover  as  for  a  partial  loss.     Barney  y.  ins.  Co 
5  Har.  &,  J.  139. 

588.  A  partial  loss  of  an  entire  cargo  by  sea 
damage,  if  amoonttng  to  more  than  50  per  cent^ 
may,  under  circumstances,  be  converted  into  a 
technical  total  loss ;  but  not  if  a  distinct  part  of 
the  cargo  be  destroyed,  and  the  voyage  be  not 
thereby  broken  up  or  rendered  unworthy  of  be« 
ing  prosecuted.  Seton  y.  Delaware  Ins.  Co.  2 
Wash.  C.  C.  175. 

589.  Whctre  a  cargo  insured  for  a  round  voyage 
was  permanently  separated  from  the  ship  by  the 
total  wreck  of  the  latter  on  the  outward  voyage, 
and,  it  being  perishable  in  its  nature,  it  became 
necessary  to  sell  it,  although  it  was  not  injured 
to  half  its  value ;  it  was  held  to  be  a  case  of  a 
technical  total  loss,  on  account  of  the  breaking 
up  of  the  voyage.  Columbian  Ins.  Co.  v.  Catlett, 
12  Wheat.  383. 

590.  In  case  of  a  technical  total  loss  of  a  ves- 
sel insured,  if  no  freight  pro  rata  itineris  has 
been  earned,  or  if  the  expense  of  sending  on  the 
cargo  by  another  vessel  will  exceed  a  moiety  of 
the  freight  agreed  upon  by  the  charter  party,  it 
is  a  technical  loss  of  the  freight;  a  technical 
total  loss  of  the  vessel  involves  a  loss  of  freight. 
American  Ins.  Co.  v.  Center,  4  Wend.  45. 

591.  If  the  underwriter  is  to  be  rendered  lia- 
ble for  a  technical  total  loss  where  none  has 
been  really  sustained,  the  insured  ought  to  do 
all  in  his  power  to  prevent  such  loss,  and  he 
should  proceed  upon  his  voyage  until  the  danger 
of  an  actual  loss  is  rendered  manifest.  King  v. 
Delaware  Ins.  Co.  2  Wash.  C.  C.  300. 

592.  Restraint  and  detention  by  an  embargo 
has  been  decided  to  be  a  constructive  total  loss, 
or  an  event  by  which  the  voyage  insured  is  lost, 
although  the  subject-matter  of  the  contract  may 
remain  in  safety,  and  under  the  control  of  the 
insured.  Delano  v.  Bedford  Ins.  Co.  10  Mass. 
347.  

XI.  Abandonment, 

(a.)   Abandonment  upon  Capture,  Arrest,  or 

Detention. 

593.  A  capture  or  detention  within  the  mean- 
ing of  the  policy  will  authorize  an  abandonment 
of  ship  or  cargo,  hovering  v.  Mercantile  Ins. 
Co.  12  Pick.  348.  Dorr  v.  New  Eng.  Ins.  Co.  11 
Mass.  1.  Dorr  v.  Union  Ins.  Co.  8  Mass.  494« 
Munson  v.  J^ew  Eng.  Ins.  Co.  4  Mass.  88.  Del- 
ano V.  Bedford  Ins.  Co.  10  Mass.  347.  Sewall, 
J.,  in  Oliver  v.  Jfewburyport  Ins.  Co.  3  Mass.  37. 
But  the  abandonment  must  be  made  before  the 
cause  of  the  loss  is  removed.  Tucker  v.  United 
Ins.  Co.  12  Mass.  288.  Amory  v.  Jones,  6  Mass. 
318.  Richardson  v.  Maine  Ins.  Co.  6  Mass.  102. 
Shaw,  C.  J.,  in  hovering  v.  Mercantile  Ins.  Co. 
12  Pick.  348.  See  Martin  v.  Salem  Ins.  Co.  2 
Mass.  420.  Dorr  v.  J^ew  Eng.  Ins.  Co.  4  Mass. 
221.  Even  where  it  is  provided,  in  the  policy, 
that  the  insured  shall  not  abandon  until  con- 
demnation, or  until  after  detention  for  a  certain 
length  of  time,  or  until  a  certain  time  after  the 
loss.  Dorr  v.  Union  Ins.  Co.  8  Mass.  502.  Del- 
ano V.  Be4ford  Ins.  Co.  10  Mass.  347.  See  haw 
V.  Goddard,  12  Mass.  112. 

594.  The  assured  has  a  right  to  abandon  im- 
mediately on  advice  of  a  capture.  Gardere  t. 
Columbian  Ins.  Co.  7  Johns.  514. 

595.  The  insured,  on  learning  the  capture  of 
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his  yeBse],  may  abandon ;  and  in  case  of  a  subse- 
quent condemnation  may  recover  for  a  total  loss. 
Bohlen  v.  Delaware  Ins.  Co.  4  Binn.  430. 

596.  Where  a  policy  contained  a  clause  war- 
ranting not  to  abandon,  in  case  of  capture  or  de- 
tention, until  six  months  aAer  notice  thereof  to 
the  insurers,  and  the  vessel  was  condemned  in 
less  than  a  month  ailer  her  capture,  it  was  held, 
that  the  assured  abandon  immediately  after  con- 
demnation ;  the  warranty  being  confined  to  the 
cases  of  capture  and  detention  only.  Ogden  v. 
Columbian  Ins.  Co.  10  Johns.  273. 

597.  The  report  of  a  pilot  is  sufficient  evi- 
dence of  a  capture  to  justify  an  abandonment. 
Munson  v.  JVeio  England  Ins.  Co.  4  Mass.  B8. 

598.  Where  a  voyage  is  lost  from  anticipation, 
however  reasonable,  of  a  capture,  the  insured 
cannot  abandon.  JSmory  v.  Jones,  6  Mass.  318. 
Lee  V.  Crray,  7  Mass.  349.  Richardson  v.  Maine 
Ins.  Co.  6  Mass.  102.  Cook  v.  Essex  Ins.  Co.  6 
Mass.  122.  Tucker  v.  United  Ins.  Co.  12  Mass. 
288.  Thus  a  vesseVs  remaining  in  a  friendly 
port,  from  fear  of  capture  by  an  enemy  lying  off 
the  port,  will  not  authorize  an  abandonment. 
Brewer  v.  Union  Ins.  Co.  12  Mass.  170. 

599.  On  a  capture,  restoration,  and  abandon- 
ment, the  fact  of  restoration,  though  unknown 
at  the  time  of  abandoning,  takes  away  the  right 
of  abandonment  and  claim  for  total  loss,  and  the 
assured  can  recover  only  according  to  the  final 
events.  UallcU  v.  Peyton,  1  Games,  Gas.  28. 
Church  V.  Bedient,  ib.  21. 

600.  The  redelivery  of  a  captured  vessel  on 
bail  does  not  defeat  the  right  to  abandon.  Lov' 
ering  v.  Mercantile  Ins.  Co.  12  Pick.  348.  See 
Dorr  V.  J^ew  England  Ins.  Co.  4  Mass.  221. 

601.  The  assured  may  abandon  for  a  total  loss, 
on  information  of  a  capture,  though  the  vessel  is 
aflerwards  released  and  arrives  at  her  port  of 
destination.  Slocum  v.  Ins.  Co.  1  Johns.  Gas. 
151. 

602.  The  insured  have  a  right  to  abandon  on 
the  vessel's  being  captured,  or  they  may  wait 
till  sentence  be  passed  by  the  admiralty  court. 
Mey  V.  Tunno,  2  Bay,  307. 

603.  Under  a  clause  restricting  the  right  to 
abandon  for  capture  or  detention  "  until  proof 
is  exhibited  of  condemnation,  or  of  the  continu- 
9 nee  of  the  detention  for  at  least  90  days,'* 
the  assured  cannot  abandon  on  receiving  intelli- 
gence of  a  capture  and  detention  for  a  less  time, 
although,  at  the  time  of  the  abandonment,  it 
had  continued  more  than  90  days.  But  such 
premature  offer  may,  when  apted  upon  by  both 
parties  as  a  subsisting  notice,  operate  as  a  con- 
tinuing one  until  proper  intelligence  is  received. 
Lovering  v.  Mercantile  Ins.  Co.  12  Pick.  348. 
Under  Siis  clause,  a  letter  from  the  agent  of  the 
insured  is  sufficient  proof,  ib,  Reynolds  v.  Ocean 
Ins.  Co.  22  Pick.  191. 

604.  Where  the  whole  property  is  taken  away 
from  the  insured  by  capture,  seizure,  or  other 
perils  mentioned  in  the  policy,  he  may  abandon, 
and  in  such  case  the  time  for  abandonment  is  en- 
larged.    Brown  v.  Phcmix  Ins.  Co.  4  Binn.  445. 

605.  Where  a  vessel  was  captured,  and  the 
insured  learned  the  fact  on  the  30th  of  Dec,  but 
did  not  abandon  till  the  21st  of  Jan.  following, 
it  was  held  to  be  in  season,  though  the  vessel 
had  been  surrendered  by  the  captors  before  the 
21st  of  Jan.  without  the  knowledge  of  the  in- 
sured. Ldvingston  v.  Hastie,  3  Johns.  Gas.  293. 
In  thU  case,  the  insurer  refused  to  accept  the 
abandonment,  and  the  insured  sold  the  goods  on 
account  of  the  insurer ;  such  sale  was  held  to  be 
oo  waiver  of  the  abandonment,  ib. 


606.  Where  the  insured,  at  the  same  time, 
learns  that  his  vessel  has  been  captured,  re- 
captured, and  conveyed  to  the  country  whither 
she  is  bound,  he  cannot  abandon.  Muir  v.  Uni' 
ted  Ins.  Co.  1  Gaines,  49.  If  in  such  case  she 
be  aflerwards  restored  on  salvage,  and  then 
sold  at  auction,  the  charges  of  sale  fall  on  the 
assured,  but  the  insurer  pays  salvage  and 
damages,  ib. 

607.  A  capture  as  price  will  authorize  an 
abandonment  as  soon  as  notice  is  received,  pro- 
vided the  loss  continue  till  the  time  when  the 
abandonment  is  made..  Q^een  v.  Union  Ins.  Co, 
2  Wash.  G.  G.  331. 

608.  A  seizure  of  a  vessel  for  breach  of  neu- 
trality is  a  loss,  and  entitles  the  insured  to  aban- 
don.    Smith  V.  Steinbachy  2  Gaines,  Gas.  158.         ' 

609.  In  case  of  recapture,  if  the  recapture  be 
as  prize,  or  the  voyage  be  lost,  or  not  worth  pur- 
suing, if  the  salvage  be  very  high,  or  if  further 
expenses  be  necessary,  and  the  underwriters  will 
not  agree  to  pay  them,  the  assured  may  aban- 
don. Q^een  v.  Union  Ins.  Co.  2  Wash.  G.  G. 
331. 

610.  Where  the  insured  did  not  abandon  for 
capture  until  after  condemnation  and  sale,  it 
was  held  to  be  in  season,  the  capture  being  , 
shown  to  have  been  illegal,  whether  the  policy 
had  expired  before  the  condemnation  or  not> 
Dorr  V.  Union  Ins.  Co.  8  Mass.  494.  Dorr  v. 
^ew  England  Ins.  Co.  11  Mass.  1. 

611.  Where  a  policy  contained  a  warranty  of 
neutral  property,  and  a  clause  making  it  lawful 
and  necessary  for  the  assured,  his  factors,  &c., 
to  sue  for  labor  and  travel,  in  and  about  the  de- 
fence, safeguard,  and  recovery  of  the  property, 
&c. ;  held,  that,  in  case  of  capture,  the  assured 
or  their  agents  were  not  bound  to  put  in  a  claim 
or  appeal ;  and  though  the  property  was  con- 
demned, because  no  claim  was  interposed,  yet 
the  assured  were  entitled  to  recover ;  for  the 
assured  has  a  right  to  abandon  immediately  on 
advice  of  capture  ;  and  after  abandonment,  the 
master  becomes  the  agent  of  the  insurers,  and  i^ 
answerable  to  them  ror  his  misconduct  or  neg- 
lect. Gardere  v.  Columbian  Ins.  Co.  7  Johns 
514. 

612.  A  capture  of  a  neutral  vessel,  as  prize, 
by  a  belligerent,  is  a  total  loss,  and  entitles  the 
insured  to  abandon.  Rhinelander  v.  Ins.  Co.  4 
Granch,  29. 

613.  Where  a  regular  abandonment  is  made, 
the  property  vests  in  the  insurer  by  relation  to 
the  time  of  capture,  but  the  captain  continues 
the  agent  of  the  insured  until  abandonment. 
Dederer  v.  Delaware  his.  Co.  2  Wash.  G.  G.  61. 

614.  The  property  insured  was  captured,  and 
during  the  pendency  of  the  proceedings,  the 
captors  agreed  with  the  consignees  to  deliver 
the  cargo  on  their  giving  a  bond  to  the  amount 
of  the  appraised  vuue  of  the  property,  being  a 
greater  amount  than  the  sum  insured.  'The 
property  was  carried  to  the  port  of  destination, 
and  sold  for  an  advance  on  the  appraised  value ; 
it  was  finally  condemned  in  the  last  resort.  Held, 
that  the  assured  was  not  bound  to  abandon,  but 
might  recover,  as  for  a  partial  loss,  the  amount 
paid  on  the  bond,  or  as  much  as  was  covered  by 
the  policy  ;  the  spes  recuperandi  in  such  case  not 
being  the  subject  of  abandonment,  as  its  value 
cannot  be  computed  by  a  jury,  and  there  being, 
after  a  condemnation  by  the  highest  tribunal,  ne 
spes  recuperandi  of  which  the  court  can  take  no* 
tice.     Oracie  v.  Jfew  York  Ins.  Co.  8  Johns.  237. 

615.  A  vessel  bound  to  a  port  under  the  do- 
minion of  France  wu  boarded  bj  a  British  vee- 
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sel  of  war,  aod  warned  not  to  proceed,  and  the 
master  pot  into  Gibraltar,  where  he  was  informed 
of  the  yreneh  and  Spanish  decrees,  and  refused 
a  clearance  to  anj  bat  a  British  port.  Held, 
that  this  was  not  a  restraint  of  princes,  to  war- 
rant an  abandonment,  a  clearance  not  bein|^  es- 
sential ;  and  that  a  threat  of  British  captore  did 
not  amount  to  such  restraint.  Corp  y.  United 
Ins.  Co.  8  Johns.  277. 

616.  Where  a  policy  insured  all  but  French 
risks,  and  the  yessel  was  captured  by  a  French 
priyateer,  and  retaken  by  an  English  mgate,  and 
condemned ;  it  was  held,  that  the  assured  could 
not  abandon  six  months  after  the  condemnation. 
Roget  y.  Thurston^  2  Johns.  Cas.  248. 

617.  The  assured,  in  a  case  of  insurance, 
agreed,  in  case  of  capture,  to  claim  and  prose- 
cute, as  Spanish  property,  until  condemnation 
in  the  high  court  of  admiralty,  or  acquittal ;  and 
the  assurers  agreed  to  contribute  the  expenses 
thereof  to  the  assured,  according  to  their  re- 
spec  ti  ye  interest.  The  yessel  was  captured  and 
condemned  ;  and  the  assured,  after  abandoning, 
&iled  to  make  any  claim  or  prosecute  any  ap- 
peal, claiming  of  the  underwriters  to  adyance  the 
necessary  funds.  It  was  holden,  that  they  were 
not  entiUed  to  recoyer ',  it  being  their  duty  to 
make  the  claim  and  prosecute  the  appeal  with 
their  own  funds,  and  for  their  expenses  the  un- 
derwriters would  haye  been  held  to  indemnify 
them  in  any  eyent.  Thatcher  y.  Bellows^  13 
Mass.  111.  See  Mumford  y.  Churchy  1  Johns. 
Cas.  147.    S.  C.  1  Caines,  Cas.  21. 

(  b.)    When^  by  whom,  and  how,  an  Abandonment 

is  to  be  made, 

618.  Ah  abandonment  must  be  made  within  a 
reasonable  time  after  notice  of  a  total  loss.  Iav- 
ermore  y.  Jfetoburyport  Ins.  Co.  1  Mass.  264. 
Smith  y.  Jfetoburyport  Ins.  Co.  4  Mass.  668. 

619.  In  a  suit  to  recover  insurance,  what  is  a 
reasonable  time  in  which  to  abandon  must  de- 
pend on  facts:  when  the  facts  are  agreed  or 
found,  it  is  a  question  of  law.  Smith  y.  JVeio- 
buruport  Ins.  Co.  4  Mass.  668. 

620.  What  is  reasonable  time  for  abandonment, 
is  a  mixed  question  of  law  and  fact.  Parker  y. 
Tovjers,  2  Browne,  App.  80.  The  agent  of  the 
supercargo,  having  a  parol  authority  to  abandon, 
is  entitled  to  abandon,  ib. 

621.  The  question  whether  an  abandonment  is 
made  in  a  reasonable  time,  is  for  the  jury,  being 
a  mixed  question  of  law  and  fact.  Smith  y.  Jfeto- 
buryport Ins.  Co.  4  Mass.  668,  670.  Peele  y.  Suf- 
folk Ins.  Co.  7  Pick.  254,  258. 

622.  An  abandonment  must  be  made  in  a 
reasonable  time ;  and  what  is  a  reasonable  time, 
is  a  question  for  the  jury,  under  the  circum- 
stances of  the  case.  Bell  y.  Boceridge,  4  Dall. 
272. 

623.  The  question,  whether  an  abandonment 
has  been,  made  in  due  time,  is  not  a  question  of 
fact  to  be  exclusively  left  to  the  jury,  but  must 
be  decided  by  them  under  the  direction  of  the 
court.  Livingston  v.  Maryland  Ins.  Co.  7  Cranch, 
506. 

624.  Whether  an  abandonment  is  within  a 
reasonable  time,  is  a  question  of  law  and  fact, 
and  must  be  found  by  the  jury  under  the  di- 
rection of  the  court.  Ches.  Ins.  Co.  v.  Stark,  6 
Cranch,  266.  Mar.  Ins.  Co.  v.  Ruden^  6  Cranch, 
338.  A  special  yerdict,  finding  an  abandon- 
ment, is  defective,  unless  it  find  whether  the 
abandonment  was  in  a  reasonable  time.  ib. 

625.  The  insured  must,  within  a  reasonable 
time  after  notice  of  the  loss,  make  his  election. 


and  giye  notice  of  his  intention  to  abandoii. 
Hurtin  v.  Phamix  Ins.  Co.  1  Wash.  C.  C.  400. 

626.  By  the  clause  in  a  policy  ^  warranted  not 
to  abandcm,  if  detained  or  captured,  until  six 
months  after  notice,"  Ac,  the  right  to  abandon 
is  only  suspended,  and  an  abandonment  at  the 
expiration  of  the  time,  duly  made,  relates  back, 
and  takes  effect  from  the  time  of  the  loss.  Clark' 
son  v.  Pheenix  Ins.  Co.  9  Johns.  1. 

627.  Where  a  ship  was  abandoned  under  a 
policy  containing  a  clause  that  no  abandonment 
should  be  made  for  detention  until  proof  that  it 
had  continued  three  months,  it  was  held,  in  ap- 
portioning the  premium,  that  the  abandonment 
had  relation  back  to  the  beginning  of  the  deten- 
tion, and  that  the  risk  was  then  at  an  end 
Looering  v.  MercantiU  Ins.  Co.  12  Pick.  348. 

628.  Where  it  was  stipulated  that  the  assured 
should  not  abandon  in  case  of  capture  and  de- 
tention until  condemnation,  or  90  days  after 
capture,  and  the  yessel,  after  capture,  but  before 
the  expiration  of  90  days,  and  while  on  her 
way  to  the  port  to  which  the  captors  sent  her, 
was  totally  lost  by  a  peril  not  insured  against, 
the  insured  would  have  no  right  to  abandon. 
Parker,  C.  J.,  in  Law  v.  Goddard,  12  Mass.  112. 
See  Delano  y.  Bedford  Ins.  Co.  10  Mass.  347. 

629.  Pestilence  excuses  the  insured  from  mak- 
ing an  abandonment  immediately  after  knowl- 
edge of  the  ship's  loss.  M*Calmont  y.  MurgsL^ 
troyd,  3  Testes,  27. 

630.  The  insured  may  abandon  a  vessel  which 
has  been  damaged  in  the  course  of  her  voyage 
50  per  cent.,  though  she  has  performed  her 
voyage  and  lain  24  hours  in  port.  Peters  y. 
Phamix  Ins.  Co.  3  S.  &  R.  25. 

631.  Where  full  notice  and  proof  of  the  nature 
and  extent  of  a  loss  were  received  on  the  24th 
of  February,  (less  distinct  intelligence  havin|^ 
been  received  earlier,)  and  the  insured  lived  in 
the  town  where  the  office  of  the  insurer  wma 
kept,  the  court  held  an  abandonment  made  on 
the  10th  of  April  to  be  too  late.  Smith  v.  Aew- 
buryport  Ins.  Co.  4  Mass.  668. 

^2.  The  right  to  abandon  may  be  kept  in  sus- 
pense by  mutual  agreement  of  the  parties.     Lc9 
ingston  v.  Mar.  Ins.  Co.  6  Cranch,  274.    . 

633.  Where,  on  the  1 7th  of  October,  a  neutra. 
insured  received  notice  of  a  seizure  for  breach  of 
a  blockade,  and  on  the  16th  of  November,  notice 
of  a  peace  having  been  declared  between  the 
belligerents  was  received  at  the  town  where  he 
lived,  and  where  the  insurers  kept  an  office,  and 
on  the  20th  of  November  he  abandoned  to  the 
insurers,  it  was  held  to  have  been  too  late,  al- 
though he  was  away  from  home  for  two  or  three 
days  before  the  20th.  Uvermore  y.  JVsaoiicry- 
port  Ins.  Co.  1  Mass.  264. 

634.  An  abandonment  should  be  uncondi- 
tional, explicit,  and  on  sufficient  grounds,  and 
the  accident  occasioning  it  should  be  described 
with  certainty.  Suydam  v.  Jlfarins  Ins.  Co.  1 
Johns.  181. 

635.  An  abandonment  should  be  explicit,  and 
not  be  left  as  matter  of  inference  from  equivocal 
acts.  But  no  particular  form  is  neeessar^, 
nor  is  it  indispensable  that  it  should  be  in 
writing.  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
604. 

636.  The  assured  is  bound  by  the  cause  of 
abandonment  which  he  assigns ;  and  if  insuffi- 
cient, he  cannot  avail  himself  of  a  subsequent 
accident  without  making  a  new  abandonment. 
Suydam  v.  Marine  Ins.  Co.  1  Johns.  181.  . 

637.  If  the  assured  states  an  insufficient  reason 
for  abandoning,  he  cannot,  at  the  trial,  rely  upon 
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one  not  stated  in  the  notice.    King  v.  Delaware 
Ins   Co.  2  Wash.  C.  C.  300. 

638.  The  insured  must  always  state  to  the 
underwriters  a  sufficient  reason  for  his  offer  to 
abandon ;  and  if  he  does  so,  it  is  no  objection  that 
he  does  not  state  other  reasons,   tb. 

639.  An  abandonment  to  the  agent  is  an 
abandonment  to  the  insurers.  But,  in  case  of  a 
total  loss  of  an  insurance  on  profits,  no  abandon- 
ment is  necessary.  Fosdiek  y.  Jfarwich  Ins.  Co, 
3  Day,  108. 

640.  On  a  policy  from  Philadelphia  to  Grotten- 
burg  and  another  port,  warranted  a^inst  illicit 
trade  and  seizure  in  port :  on  reachmg  Grotten- 
burg,  the  vessel  was  refased  admittance  on  ac- 
count of  the  Danish  decree  in  regard  to  colonial 
produce  in  neutral  bottoms.  She  then  went  to 
Leith,  where  $17,000  worth  of  cotton  was 
■old,  some  slight  repairs  made,  and  the  vessel 
returned  to  Philadelphia  with  the  rest  of  the 
cargo.  It  was  held,  the  insured  could  not  aban- 
don after  her  arrival  at  Philadelphia,  because  the 
voyage  was  broken  up ;  they  should  have  done  so 
as  soon  as  it  was  known.  KrumJthaar  v.  Marine 
Ins.  Co.  1  S.  &  R.  281. 

641.  The  agent  who  makes  insurance  for  his 
principal  has  authority  to  abandon  to  the  un- 
derwriters without  a  lormal  letter  of  attorney. 
Ches.  Ins.  Co.  v.  Stark^  6  Cranch,  268. 

642.  Where  different  sorts  of  goods  are  speci- 
fied and  separately  valued  in  the  same  policy,  the 
insured  may  abandon  any  one  sort  or  article,  in 
case  of  loss,  and  retain  the  rest,  in  the  same  man- 
ner as  if  the  different  articles  had  been  insured 
by  different  policies.  Deidericks  v.  ComTnereial 
Ins.  Co.  10  Johns.  234. 

643.  A  survey  made  by  the  master  for  the  pur- 
pog.e>ef  an  abandonment,  under  the  usual  rotten 
clause  in  the  policy,  is  properly  made  on  the 
arrival  of  the  vessel  at  her  port  of  destination. 
Griswold  Y.Jfational  Ins.  Co.  3  Cow.  96.  It  is  not 
indispensable  that  such  survey  should  state  the 
particulars  of  the  decay,  ib.  In  pleading  such  a 
survey,  rt  is  sufficient  to  aver  that  the  survey 
was  regular,  without  stating  the  psrticular  man- 
ner of  the  survey,  ib.  An  averment  that  the 
ship  was,  by  such  survey,  declared  unseawor- 
thy,  by  reason  of  being  rotten,  is  sufficient.  t6. 
But  an  averment  that  the  ship  was  found  by 
the  survey  to  be  in  a  very  bad  and  rotten  con- 
dition, is  not  sufficient;  for  it  should  appear, 
that  the  unseaworthiness  arose  firom  rottenness 
solely,  ib. 

644.  The  assured  may  offer  to  abandon  a  ship 
stranded  and  greatly  damaged  to  the  insurer, 
who  may  return  her  after  making  repairs  for  less 
than  half  her  value ;  but  the  right  to  return  is 
forfeited  unless  the  repairs  are  made  within  a 
reasonable  time.  Peels  v.  Suffolk  Ins.  Co.  7 
Pick.  254. 

645.  The  insurer  may  covenant  to  repair 
though  the  loss  exceed  one  half  the  value  of  the 
vessel ;  and  if  he  does  so  repair,  the  assured  can- 
not abandon.  lUtehie  v.  U.  States  Ins.  Co.  5  S. 
A.R.501. 

( c.)    What  jttst^es  an  Abandonment. 

646.  If  the  voyage  is  broken  up,  and  the  cargo 
damaged,  the  insured  may  abandon.  The  in- 
sured must  abandon  within  a  reasonable  time, 
and  unconditionally.  FvUer  v.  M*  CaU^  1  Teates, 
464.   S.  C.  2  Dall.  219. 

647.  The  insured  is  never  compelled  to  aban- 
don. He  has  an  election  to  do  so,  but  no  right 
to  claim  for  a  technical  or  constructive  total  loss, 
until  such  election  is  made.  BosUy  v.  Chssapeahs 
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Ins.  Co.  3  Gill  &  Johns.  450.  Such  election  can* 
not  be  made  until  receipt  of  advice  of  the  loss ; 
but  intelligence  derived  from  a  newspaper  is  suf- 
ficient advice  upon  which  to  authorize  an  in- 
sured to  abandon,  ib.  The  information  must  be 
of  such  facts  and  circumstances  as  would  sustain 
the  abandonment,  if  existing  in  point  of  fact  at 
the  time  the  notice  is  given,  ib.  The  mere 
strandincr  of  a  vessel  does  not  of  itself  form  a 
substantive  ground  for  abandonment,  but  the 
right  must  depend  upon  the  attendant  circum- 
stances, ib.  The  insured  addressed  the  follow- 
ing note  to  the  underwriters :  '*  I  observe  by  the 
Boston  newspaper  of  the  29th  of  January,  that  the 
ship  S.,  insured  in  your  office,  was  driven  ashore 
in  a  heavy  gale  of  wind,  the  6th  of  December, 
and  by  a  Charleston  paper  of  the  26th  of  Janu 
ary,  that  on  the  13th  she  was  not  got  off.  In  so 
dangerous  a  position  as  H.  roads,  it  is  to  be 
feared  that  a  total  loss  has  ensued.  I  therefore, 
as  a  measure  of  precaution,  both  for  your  inter- 
est and  my  own,  abandon  to  you,  and  claim  a 
total  loss."  Held,  that  the  letter  did  not  state  to 
the  underwriter  a  sufficient  reason  for  the  offer 
to  abandon,  being  a  mere  apprehension  that  a 
total  loss  may  have  taken  place,   ib. 

648.  Where  the  goods  saved  do  not  amount  to 
half  in  valae  of  the  goods  insured,  the  assured 
may  abandon.  Gardiner  v.  Smithy  X  Johns.  Cas. 
141. 

649.  It  is  a  general  rule  that,  if  a  vessel  is  so 
damaged  by  a  peril  insured  against,  that  the  ex- 
pense of  repairing  will  exceed  half  her  value,  the 
insured  may  abandon  her.  Parsons,  C.  J.,  in 
Wood  V.  Lincoln  ^  Kennebeck  Ins.  Co.  6  Mass. 
479,  482.  Hall  v.  Ocean  Ins.  Co.  21  Pick.  472. 
Parker,  C.  J.,  in  Gordon  v.  Mass.  Ins.  Co.  2  Pick. 
249,  261.  Deblois  v.  Ocean  Ins.  Co.  16  Pick. 
303. 

650.  The  insured  may  abandon  when  the  ves- 
sel is  so  damaged  that  she  cannot  be  repaired  for 
half  her  value.   Abbott  v.  Broome^  1  Caines,  292. 

651.  In  estimating  the  repairs  of  a  vessel,  to 
ascertain  whether  an  abandonment  will  be  author- 
ized, the  expense  is  to  be  estimated  with  refer- 
ence to  the  cost  of  repairs  at  the  port  of  neces- 
sity ;  but  if  full  repairs  cannot  be  made  there,  but 
only  in  part,  and  sufficient  to  enable  her  to  pur- 
sue her  voyage,  then,  to  the  probable  expense  at 
the  port  of  necessity,  it  is  proper  to  add  the  ex- 
pense of  the  additional  repairs  at  the  place  where 
she  could  be  repaired  in  full.  American  Ins.  Co. 
V.  Center  J  4  Wend.  45. 

652.  A  vessel  was  thrown  upon  the  rocks,  and 
injured  so  materially,  that  all  her  cargo  on  board 
was  lost;  but  she  was  afterwards  got  off,  and 
repaired  at  an  expense  much  less  than  half  her 
value,  so  as  to  be  able  to  perform  her  voyage.  It 
was  held,  that  the  owners  could  not  abandon  the 
vessel  on  the  ground  that  the  voyage  was  de- 
feated.    Kin^  V.  Hartford  Ins.  Co.  1  Conn.  422. 

653.  A  ship  was  insured  from  A  to  B,  where 
she  arrived  badly  damaged,  and  delivered  her 
cargo.  For  the  want  of  means  to  repair  at  B,  she 
was  condemned  and  sold  to  the  captain  for  less 
than  the  estimate  of  repairs,  and  less  than  one 
sixth  her  policy  value.  Her  captain  took  her  to 
C,  at  great  risk,  and  repaired  her  thoroughly  at 
less  than  50  per  cent,  of  her  value.  After  the 
repairs  at  B,  the  owner  abandoned  without  know- 
ing of  her  arrival  at  C.  It  was  held  not  to  be 
a  case  for  abandonment ;  the  damage  not  amount- 
ing to  50  per  cent,  of  her  value,  but  as  a  partial 
loss  the  insurers  were  bound  to  pay  the  expenses 
of  repairs  and  of  getting  her  to  C.    Ralston  y 
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654.  A  Tetiel  eannot  be  abandoned  merely 
becauie  materials  to  make  full  repairs  cannot  be 
procured  at  the  place  where  the  nappens  to  be ; 
if  ahe  it  not  injured  to  a  moiety  of  her  value,  the 
master  should  make  her  seaworthy,  and  proceed 
on  the  yoyage,  and  the  underwriter  will  be 
bound  to  furnish  a  complete  indemnity  for  any 
subsequent  expense  in  completing  repairs.  Amer- 
lean  Ins,  Co,  ▼.  Center,  4  Wend.  45. 

655.  Where  a  master,  meeting  with  a  loss  not 
constnictiyelv  total,  can  repair  within  a  reasona- 
ble  time,  he  is  bound  so  to  do,  and  the  insured 
cannot  abandon  for  the  freight.  In  this  case, 
two  months  were  held  a  reasonable  time.  Clark 
?.  Mass.  Ins,  Co,  2  Pick.  104. 

656.  Insurance  on  certain  articles  specified  in 
the  policy ;  part  are  lost  by  jettison,  and  part, 
being  damaged,  are  sold  at  a  port  which  the  yes- 
sel  was  obliged  to  put  into;  and  the  residue, 
being  less  than  a  moiety,  finally  arriye  at  the 
port  of  destination.  The  assured  may  abandon, 
notwithstanding  that,  by  deducting  the  sum 
which  the  part  sold  produced  from  the  prime 
cost  of  all  that  part  of  the  subject  which  never 
arrived,  it  woula  reduce  it  to  less  than  a  moiety 
of  the  prime  cost  of  the  whole.  Moses  v.  Colum- 
Han  Ins,  Co,  6  Johns.  219. 

657.  Where  a  vessel  was  injured  by  the  perils 
insured  against  to  more  than  half  her  value,  and 
a  sale  bemg  recommended  on  proper  surveys, 
the  master  sold ;  held,  that  this  could  not  affect 
the  insured's  right  to  abandon.  Center  v.  Ameri' 
can  Ins.  Co,  7  Cow.  564.    S.  C.  4  Wend.  45. 

658.  If  the  injury  which  an  insured  vessel 
sustains,  exceed  one  half  of  her  value,  the  in- 
sured  has  a  right  to  abandon,  unless  the  under- 
writers will  agree  at  all  events  to  pay  for  the 
repairs,  though  they  would  exceed  wnat  they 
were  liable  tor  if  only  a  partial  loss  had  taken 
place.  Hart  v.  Delaware  Ins,  Co,  2  Wash.  C. 
C.34d 

659.  Under  the  clause  ''  that  the  insured  shall 
not  have  the  right  to  abandon  the  ves.^1  for  the 
amount  of  damage  merely,  unless  the  amount 
which  the  insurer  would  be  liable  to  pay,  under 
an  adjustment  as  of  a  partial  loss,  shall  exceed," 
Ac.,  items  of  general  average  are  to  be  excluded, 
and  the  deduction  of  one  mird,  new  for  old,  is 
to  be  made.  Hall  v.  Ocean  Ins.  Co.  21  Pick. 
472.  Winn  v.  Columbian  Ins.  Co.  12  Pick.  279. 
Setoall  V.  U.  States  Ins.  Co,  11  Pick.  90.  Deblois 
V.  Ocean  Ins.  Co,  16  Pick.  303. 

660.  Where,  before  abandonment  for  capture, 
the  vessel  is  illegally  rescued  by  the  master,  and 
retaken,  and  is  afterwards  condemned  for  the 
rescue,  the  insured  are  not  entitled  to  abandon  ; 
but  otherwise,  if  legally  rescued,  and  after- 
wards retaken  and  loss.  Robinson  v.  Jones,  8 
Mass.  536.  M*LeUan  v.  Maine  Ins,  Co,  12  Mass. 
246. 

661.  Where  a  vessel,  insured  from  Boston  to 
Tonningen,  was  forced  by  stress  of  weather  to 
enter  the  River  Elbe,  but  was  prevented,  by  fear 
of  the  French  batteries  at  the  mouth  of  the  £lbe, 
from  sailing  out  again  for  Tonningen,  and  the 
cargo  was  delivered,  by  consent,  at  Gluckstadt, 
on  the  Elbe,  and  the  vessel  afterwards  cleared 
for  New  Orleans,  but  was  aeain  not  allowed  to 
pass  the  batteries,  it  was  held,  that  the  insured 
could  not  abandon.  SkapUy  v.  Tavpan,  9  Mass. 
20. 

662.  Where  a  ship  was  seized  and  carried  into 
port,  and  eventually  the  ship  and  cargo  were  re- 
stored, and  the  court  ordered  full  freight  to  be 
paid,  but  the  master  refused  to  reship  the  cargo, 
and  there  was  no  other  opportunity  for  reshipment 


for  36  days,  an  intermediate  abandonment  ww 
held  valid.  Dorr  v.  Aeto  England  Ins  Co.  A 
Mass.  221. 

663.  Whether  stranding  or  submersion  will 
justify  an  abandonment,  depends  on  the  partic 
ular  circumstances  of  the  case.  Parsons,  C.  J., 
in  Wood  y.  Lincoln  4^  Kennebeck  Ins.  Co.  6 
Mass.  479.  SewaU  v.  United  Stales  Ins,  Co.  U 
Pick.  90. 

664.  To  justify  an  abandonment  in  case  of 
stranding,  the  goods  must  be  deteriorated  to  half 
their  value.  iMdlow  v.  Columbian  Ins.  Co.  1 
Johns.  335. 

665.  To  warrant  an  abandonment  of  a  veiael 
which  is  stranded,  her  situation  must  be  such, 
that  there  is  imminent  danger  of  her  being  loit, 
notwithstanding  all  the  means  within  the  power 
of  the  crew  to  use,  and  all  the  assistance  within 
the  power  of  the  master  to  obtain.  King  v.  Hart- 
ford Ins.  Co.  1  Conn.  422. 

666.  Where  a  ship  is  stranded,  and  cannot  be 
got  off  in  season  to  pursue  the  voyage,  which  she 
otherwise  would,  or  where  it  is  doubtful  whether 
she  can  be  got  off,  and  the  insurer,  on  notice, 
will  not  engage  to  pay  the  expense  of  the  at- 
tempt, and  repair  the  vessel,  if  it  is  succeisfnl, 
the  insured  may  abandon.  Parsons,  C.  J.,  in 
Wood  V.  Lincoln  ^  Kennebeck  Ins.  Co.  6  Mue. 
479. 

667.  The  vessel,  on  board  of  which  were  in 
sured  goods,  was  stranded  at  the  mouth  of  a  har 
bor.  Not  being  able  to  get  her  off  immediately, 
the  master,  wiui  advice  of  persons  there,  con- 
cluded to  break  up  the  voyage.  Two  days  afWr, 
the  goods  were  landed,  and  ten  days  thereafter 
sold  at  public  auction.  The  consignees  boagkt 
the  goods,  and  the  vessel,  being  got  off,  proceeded 
with  them  to  the  port  of  destination.  The  goods 
were  not  opened,  and  though  one  package  ap- 
peared to  be  injured,  there  was  no  evidence  of 
the  extent  of  the  injury.  Held,  that  there  was 
no  cause  of  abandonment  for  a  total  loss ;  and 
that  the  assured  was  bound  to  send  the  goods  to 
their  place  of  destination,  the  sccident  happen- 
ing at  the  mouth  of  the  harbor,  and  lighters  being 
obtainable  to  transport  them.  Ludlow  v.  Colwa- 
bian  Ins.  Co.  1  Johns.  335. 

668.  If  the  port  of  destination,  as  described  in 
the  policy,  be  blockaded  on  arrival,  the  assured 
may  abandon.    Schmidt  v.  United  Ins.  Co.  ib.  249. 

669.  A  law  of  the  country  to  which  the  vessel 
was  bound,  subjecting  vessels  which  arrired 
there  under  certain  circumstances  to  confisca- 
tion, is  not  a  just  cause  for  breaking  up  the 
voyage,  unless  it  appear  with  moral  certaintj 
that  the  law  applied  to  the  present  case,  and  that, 
had  the  ship  arrived,  it  would  h«ve  been  ei^ 
forced  against  her.  Craig  v.  United  Ins.  Co.  o 
ib.  226. 

670.  It  seems  to  be  a  cause  for  kbandonment 
that  the  port  of  destination  was  shut,  by  being 
in  possession  of  an  enemy,  or  by  interdiction  of 
trade,  or  by  blockade,  ib, 

671.  If,  after  the  voyage  has  been  commenced, 
the  vessel  insured  is  stopped,  and  detained  m 
consequence  of  an  embargo  laid  by  the  S^^^.^, 
ment  of  the  United  Sutes,  whether  for  Ahauted 
or  indefinite  period,  the  assured  may  abandon  for 
a  total  loss.  M" Bride  v.  Marine  Ins.  Co.  5  ib- 
299.     Waldvn  v.  Phcndz  Ins.  Co.  ib.  310. 

672.  If  a  recapture  is  made  with  a  view  to  sal- 
vage,'and  this  does  not  exceed,  with  the  expe^est 
one  half  of  the  value  of  the  property,  and  we 
recapture  produces  only  a  temporary  interrup- 
tion of  the  voyage,  the  insured  cannot  abandoo. 
Qussii  V.  Union  Ins,  Co.  2  Wash.  C.  C  331 
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673.  The  capture  of  a  neutral,  whether  by  a 
friend  or  a  belligerent,  and  carrjingr  into  port,  is 
a  cause  of  abandonment.  Murray  v.  United  Ins. 
Co.  2  Johns.  Cas.  263. 

674.  Where  a  voyage  is  entirely  performed, 
after  obtaining  money  at  a  foreign  port  on  bot- 
tomry, though  there  has  been  some  loss,  the  in- 
sured cannot  abandon.  Parage  v.  DaUj  3  ib. 
156. 

675.  Insurance  on  freight :  the  vessel  receives 
a  slight  injury,  and  the  carffo  is  taken  out  much 
deteriorated.  The  vessel  being  still  in  safety,  an 
abandonment  of  ship  and  freight  is  made,  but 
not  expressly  accepted,  and  the  vessel  was  re- 
paired at  a  small  expense.  Held,  that  this  was 
not  a  case  for  abandonment;  that  the  assured 
should  have  insisted  on  carrying  the  cargo  to 
the  place  of  destination,  to  entitle  him  to  full 
freight ;  and  that  the  superintending  of  the  un- 
loading of  the  ship,  in  order  to  repair  her,  by  the 
insurer,  he  being  liable  for  the  repairs,  was  not 
an  acceptance  of  the  abandonment.  CrristDold 
V.  JVcic  York  I'M.  Co.  1  Johns.  205. 

676.  Insurance  on  freight :  the  vessel  receives 
a  slight  injury,  and  the  cargo  is  taken  out  much 
deteriorated.  The  vessel  beins  still  in  safety,  the 
insured  abandons,  but  the  abandonment  is  not 
expressly  accepted,  and  the  vessel  is  repaired  at 
small  expense.  As  the  vessel  was  in  safety  at  the 
time  of  the  abandonment,  it  was  not  a  case  for 
abandonment,  and  the  insured  ought  to  have  in- 
sisted on  carrying  the  cargo  to  the  place  of  its 
destination,  so  as  to  entitle  himself  to  tvM  freight ; 
neither  is  the  assurer  to  be  deemed  to  have  ac- 
cepted the  abandonment  because  he  superin- 
tended the  unloading  of  the  cargo,  which  was 
necessary  for  the  repairs  of  the  ship,  as  he  was 
liable  for  those  repairs,  ib.     3  Johns.  321. 

677.  The  assured  cannot  abandon,  qvia  timet, 
in  cases  in  which  the  danger  is  remote  or  contin- 
gent.    Craig  V.  United  Ins.  Co.  6  Johns.  226. 

678.  The  insured  cannot  abandon,  ^ia  timet, 
in  cases  in  which  the  danger  is  remote  and  con- 
tingent.    Corp  V.  United  Ins.  Co.  8  ib.  277. 

679.  A  fear  of  capture  on  the  voyage  is  not  a 
ground  for  abandonment.  Craig  v.  United  Ins. 
Co.  6  ib.  226. 

680.  The  fear  of  loss,  or  mere  threats,  without 
any  legal  authority  to  support  them,  or  desertion 
by  the  crew,  will  not  authorize  an  abandonment, 
unless  the  voyage  be  thereby  lost  or  made  not 
worth  pursuing.  Messonier  v.  Union  Ins.  Co.  1 
N.  &  M.  155. 

681.  Fear  of  the  operation  of  a  peril  insured 
against  does  not  justify  an  abandonment ;  there 
must  be  a  loss,  occasioned  immediately  by  some 
peril  insured  against.  Smith  v.  Universal  Ins. 
Co.  6  Wheat.  176. 

682.  Owners  have  a  right  to  abandon  under 
certain  circumstances,  even  if  the  injury  is  less 
than  one  half  the  value.  Peele  v.  Merchants  Ins. 
Co.  3  Mason,  27. 

683.  If  a  sufficient  cause  for  abandonment  is 
stated  by  the  assured  to  the  underwriters  when 
he  offers  to  abandon,  he  need  not  communicate 
other  additional  causes,  although  they  were 
known  to  him,  if  the  underwriters  refuse  to 
accept  the  abandonment.  Dederer  v.  Delaware 
Ins.  Co.  2  Wash.  C.  C.  61. 

684.  A  ship-owner,  authorized  to  abandon  a 
vessel,  cannot  be  required  by  a  shipper  of  the 
cargo  to  repair  for  the  purpose  of  sending  on  the 
cargo ;  he  can  only  be  required  to  send  it  on  if 
another  vessel  can  be  procured.  American  Inf. 
Co,  y.  Csnter,  4  Wend.  45. 


(  d.)   When  may  abandon  for  a  total  Less. 

685.  The  actual  state  of  the  loss  at  the  time 
of  the  abandonment  ought  to  decide  the  right  of 
the  assured  to  make  the  loss  a  total  one ;  and  it 
is  on  the  reality  of  the  loss,  at  the  time  of  the 
abandonment,  its  legality  depends.  Marshall  v. 
Delaware  Ins.  Co.  2  Wash.  C.  C.  54. 

686.  There  is  no  instance  where  the  insured 
can  demand  for  a  total  loss,  that  he  might  not 
have  declined  making  an  abandonment  and  de- 
manded a  partial  loss.  Marean  v.  U.  States  Ins.  Co. 

3  Wash.  C.  C.  256. 

687.  To  abandon  for  a  total  loss,  the  damage 
need  not  be  equal  to  half  the  value  of  the  vessel. 
If  the  master  cannot  procure  funds,  though  in 
the  port  of  destination,  he  may  abandon.  Ameri- 
can Ins.  Co.  V.  Ogden,  15  Wend.  532. 

6>88.  The  court  lean  in  favor  of  the  right  to 
abandon.  Shaw,  C.  J.  Sewall  v.  U.  States  Ins. 
Co.  11  Pick.  95. 

689.  The  right  of  the  insured  to  abandon  for 
a  total  loss  depends  upon  the  state  of  the  fact  at 
the  time  of  the  offer  to  abandon,  and  not  upon 
the  state  of  the  information  received.  Marshall 
V.  Delaware  Ins.  Co.  4  Cranch,  202. 

690.  It  is  not  the  incapacity  of  the  assured  to 
abandon,  or  his  failure  to  do  so,  which  can  defeat 
his  right  to  a  recovery  unless  he  claims  for  a 
total  loss.  Murray  v.  Ins.  Co.  of  Pennsylvania, 
2  Wash,  C.  C.  186. 

691.  If  the  injury  to  a  ship  by  the  perils  in- 
sured against  exceed  half  her  value,  the  insured 
may  abandon  as  for  a  total  loss ;  and  the  abandon- 
ment may  be  enforced,  though  afterwards  the 
master  repair  the  ship,  and  proceed  on  the 
voyage.  But  the  abandonment  must  be  before 
the  ship  is  repaired  and  proceeds  on  her  voyage. 
If  she  be  in  fact  repaired  when  the  abandon- 
ment  is  made,  though  this  is  not  known  to  the 
insured,  it  is  void.     Dickey  v.  Jfew  York  Ins.  Co. 

4  Cow.  222.  But,  in  order  to  deprive  the  insured 
of  his  right  to  abandon,  the  restoration  must  be 
complete  and  perfect;  and  if,  though  in  fact 
restored,  she  remain  subject  to  a  lien  for  the  ex- 
penses <  i  repair  to  more  than  half  her  value,  he 
may  abandon,  ib.    S.  C.  3  Wend.  658. 

692.  If  certain  articles  be  enumerated  in  a 
policy  of  insurance,  and  a  moiety  of  them  be  lost, 
the  assured  may  abandon  as  for  a  total  loss, 
though  less  than  a  moiety  of  the  whole  cargo  is 
lost.  Vandenheuvel  v.  United  Ins.  Co.  1  Johns.  406. 

693.  The  insured  cannot  abandon  as  for  a  total 
loss,  unless  the  loss  exceed  one  half  the  goods 
insured,  or  the  gross  amount  paid  for  them,  and 
that  from  the  sea  damage  which  they  sustain. 
Budd  V.  Union  Ins.  Co.  4  M*Cord,  1 . 

694.  If  a  vessel  be  damaged  by  a  peril  insured 
against  to  more  than  half  her  value,  the  assured 
may  abandon,  and  recover  for  a  totiil  loss.  And 
by  "  one  half  her  value,"  is  meant,  one  half  of 
the  general  market  value  of  the  vessel  at  the 
time  of  the  disaster,  not  her  value  for  any  par- 
ticular voyage  or  purpose.  Centet  v.  American 
Ins.  Co.  7  Cow.  564.  In  estimating  the  expense 
of  the  repairs,  such  sum  is  to  be  taken  as  will 
place  her  in  statu  quo,  in  general  with  the  same 
kind  of  material  of^  which  she  was  composed  at 
the  time  of  the  disaster.  Thus,  if  she  be  copper- 
sheathed,  and  the  sheathing  injured  or  destroyed, 
the  expense  of  re-sheathing  with  the  same  ma- 
terial must  be  taken  into  account;  though  a 
sheathing  of  wood  might  render  her  seaworthy 
for  the  voyage,  ib.  The  expense  of  thus  repair- 
ing at  the  port  of  necessity  is  the  true  text  for 
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determininff  the  amount  of  the  injury.    Center  v. 
.American  ms,  Co.  7  Cow.  564. 

695.  Damages  to  a  vessel  by  perils  of  sea,  on 
the  voyage  insured,  which  cannot  be  repaired  at 
the  port  to  which  she  proceeds  afler  the  injury, 
without  expending  an  amount  exceeding  half 
her  value,  at  that  port,  ai\er  such  repairs,  con- 
stitute a  total  loss.  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  604. 

69i6.  On  a  policv  from  New  York  to  the  East 
Indies,  it  was  held,  tliat  the  insured  was  not  en- 
titled to  abandon  for  a  total  loss  on  account  of  a 
sale  of  part  of  the  cargo  at  Martinique,  where 
the  vessel  could  have  been  repaired  at  a  cost  less 
than  half  her  value.  Goold  v.  Shaw,  1  Johns. 
Cas.  293.     S.  C.  affirmed,  2  ib.  442. 

697.  A  vessel  was  insured  from  Messina  to 
Boston.  She  met  with  disasters  in  the  course  of 
her  voyage,  put  into  Lisbon  for  repairs,  and  they 
were  made,  exceeding  half  her  value.  A  bot- 
tomry bond  was  given  for  the  amount.  She  pro- 
ceeded on  her  voyage,  and  arrived  safe.  Four 
days  before  her  arrival,  the  owner  abandoned, 
not  having  previous  information.  Subsequently, 
the  vessel  was  sold  under  the  bottomry  bond. 
Held,  that  the  loss  was  not  total  at  the  time  of 
the  abandonment,  and  the  plaintiff  could  not  re- 
cover for  a  total  loss;  held,  also,  that  in  this 
case  the  underwriter  was  entitled  to  have  the 
usual  deduction  on  the  repairs  of  one  third  new 
for  old,  as  the  sale  of  the  vessel  was  by  default 
of  the  owner.  Humphreys  v.  Union  Ins.  Co,  3 
Mason,  429. 

696.  Where  the  assured  covenants  not  to 
abandon  within  a  certain  time,  he  cannot  re- 
cover for  a  total  loss  within  the  time,  especially 
if  his  vessel  arrives  safe,  though  she  may  have 
been  repaired  at  the  expense  of  the  insurers. 
Ritchie  v.  U.  States  Ins.  Co.  5  S.  &  R.  501. 

699.  On  a  voyage  between  New  York  and 
Cura^oa,  the  vessel  lost  her  mast,  and  at  Cu- 
ra9oa  had  to  be  abandoned  for  want  of  materials 
to  repair  her.  It  was  held,  she  received  her  death- 
wound  on  the  voyaee,  and  the  insured  were 
entitled  to  recover  ror  a  total  loss.  Stagg  v. 
United  Ins.  Co.  3  Johns.  Cas.  34. 

700.  Where  a  chariot  was  insured  **  free  from 
average,"  and  the  box  of  it  (valued  at  two  thirds) 
thrown  overboard,  it  was  held,  the  insured  were 
entitled  to  abandon  the  remainder  of  the  chariot, 
and  recover  for  a  total  loss.  Judah  v.  Randal, 
2  Caines,  Cas.  324. 

70 J .  To  entitle  the  insured  to  abandon  for  a 
total  loss,  the  vessel  must  be  injured  to  the 
amount  of  three  fourths  of  her  value.  Snuth 
V.  Bell,  2  Caines,  Cas.  153. 

702.  If  the  assured  assign  a  wrong  cause  of 
abandonment,  although  he  cannot  recover  for  a 
total  loss,  he  may  recover  for  his  actual  loss. 
Suydam  .v.  Marine  Ins.  Co.  2  Johns.  138. 

703.  Where  the  plaintiff  declares  for  a  total 
loss  on  a  captured  vessel  that  he  has  not  aban- 
doned to  the  insurers,  the  jury  may  deduct  the 
spes  recuperandi,  and  give  a  verdict  for  the  bal- 
ance as  a  partiail  loss.  fFatson  v.  Ins,  Co.  of 
JV.  America,  1  Binn.  47. 

704.  An  abandonment  of  a  vessel  in  the  hands 
of  captors  does  not  entitle  the  insured  to  recover 
for  a  total  loss,  if  it  appears  afterwards  that  she 
was  restored  by  the  captors  to  the  owner  before 
the  date  of  the  abandonment.  Adams  v.  DeLa- 
ware  Ins,  Co.  3  Binn.  287. 

705.  Insurance  from  New  York  to  Bourdeaux. 
The  policy,  in  addition  to  the  usual  warranty 
against  illicit  trade,  contained  a  warranty  **  not 
to  abandon,  if  turned  away,  nor  if  captured,  until 


condemned."  The  vessel  was  ruptured  and  car« 
ried  into  England,  but  being  released,  proceeded 
to  Bourdeaux,  where  she  was  seized  and  detained 
on  account  of  having  come  directly  from  £ng^ 
land,  and  ordered  to  leave  the  territory  of  France. 
Held,  that  the  assured  was  not  entitled  to  aban- 
don for  a  total  loss,  but  only  to  recover  for  a 
partial  loss  for  expenses  and  average,  to  be  com- 
puted from  the  capture  until  the  arrival  at  Bour- 
deaux, where  the  risk  terminated.  Speyer  v. 
Jfew  York  Ins.  Co.  3  Johns.  88. 

706.  A  vessel  msured  was  captured  and  con- 
demned, and  an  offer  to  abandon  made,  which 
the  insurer  refused.  After  condemnation,  the 
master  made  a  compromise  with  the  captors, 
and  received  back  the  vessel.  Held,  that  the 
total  loss  having  been  fixed  by  the  abandon- 
ment, it  was  not  in  the  power  of  the  master, 
by  any  act  of  his,  to  change  the  total  into  a 
partial  loss,  without  the  subsequent  assent  of 
the  assured ;  and  that  the  purchase  of  the  ves- 
sel by  the  master  was  for  the  benefit  of  the  in 
surer,  if  he  chose  to  take  it,  and  if  he  did  not, 
still  that  his  refusal  did  not  affect  the  abandon- 
ment. Jumel  V.  Marine  Ins.  Co,  7  Johns  412. 
And  that,  besides  the  total  loss,  the  assured  were 
entitled  to  recover  for  all  the  expenses  incurred 
in  endeavoring  to  recover  the  property  prior  to 
the  composition  between  the  master  and  cap- 
tors ;  which  expenses  were  to  be  apportioned  as 
general  average,  and  borne  by  the  vessel,  freight, 
and  cargo  ',  but  the  insured  on  the  vessel  could 
recover  only  the  proportion  chargeable  on  the 
vessel,  ib. 

707.  If,  after  the  vovage  has  commenced,  the 
vessel  is  stopped  and  detained  in  consequence  of 
an  embargo  laid  by  the  government  of  the  United 
States,  whether  for  a  limited  or  indefinite  period, 
the  insured  may  abandon  for  a  total  loss.  Ogden 
V.  A*.  York  Firemen  Ins,  Co.  10  Johns.  177.  S.  C. 
12  ib.  25. 

708.  Freight  was  insured,  and  the  vessel  was 
obliged  to  put  into  a  port  of  necessity,  where,  on 
survey,  it  was  found  that  she  was  nnseaworthy, 
and  incapable  of  being  repaired,  unless  at  an  ex- 
pense much  exceeding  half  her  value.  The 
cargo,  which  was  hemp,  was  so  much  wet  and 
damaged  as  to  render  it  unfit,  if  not  dangerous, 
to  be  reshipped  in  any  other  vessel,  even  if  a 
master  woulcf  consent  to  carry  a  cargo  in  such  a 
state.  The  voyage  was  thereupon  broken  op, 
and  the  vessel  ana  cargo  sold  at  the  port,  for  the 
benefit  of  all  concerned.  Held,  that  the  assured 
might  abandon  for  a  total  loes,  and  recover. 
Whitney  v.  Jf.  York  Firemen's  Ins.  Co,  18  Johns. 
208.  Held,  however,  that  freight  pro  raUi  itim^ 
ris  should  be  deducted,  from  the  port  of  depart- 
ure to  the  port  where  the  voyage  was  broken 
up,  the  owner  of  the  cargo  not  choosing  to  aban- 
don, ib. 

709.  On  an  insurance  of  ship  and  freight  from 
Philadelphia  to  St.  Barts,  the  vessel  was  so  dam- 
aged as  to  put  into  Jamaica.  The  master,  who 
was  consignee,  attempted  to  find  a  vessel  at  Ja- 
maica to  carry  the  cargo  to  St.  Barts ;  but  one 
could  not  be  found  large  enough  to  take  more 
than  half,  and  at  an  exorbitant  rate.  He  there- 
fore concluded  to  break  up  his  ship,  and  sell  the 
car^o  for  the  benefit  of  all  concerned ;  the  ship 
havmg  been  surveyed,  and  found  to  need  repairs 
that  would  cost  more  than  she  would  be  worth 
when  put  on.  Thereupon,  the  assured  aban- 
doned to  the  insurers  on  ship  and  freight,  and  to 
the  underwriters  on  cargo.    It  was  Mid,  that  m 

I  the  goods  were  not  voluntarily  accepted  by  tlie 
I  owners  at  the  intermediate  port,  no  freight  jrrm 
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rmta  was  due,  and  therefore  the  assiired  were 
entitled  to  recover  for  a  total  loss  on  both  poli- 
eiet.  Callendmr  t.  Ins.  Co,  of  JV.  America^  5 
Binn.  525. 

710.  If,  after  the  damage  is  or  might  be  re- 
paired, the  vessel  would  not  be,  at  the  place  of 
repairs,  worth  double  the  repairs,  it  is  to  be 
treated  as  a  technical  total  loss.  Bradlie  y. 
Maryland  his.  Co.  12  Pet.  378.  The  mere  de- 
laying the  voyage,  not  producing  an  inability 
eventually  to  perform  the  voyage,  will  not 
eonstitute  a  total  loss  authorizing  an  abandon- 
ment, ib. 

711.  A  vessel  thrown  upon  the  rocks  was 
abandoned  by  the  owner,  and  immediately  after- 
wards, upon  receiving  intelligence  that  she  was 
likel;^  to  be  got  off,  the  insurers  authorized  him 
to  bring  her  into  Connecticut  River,  if  practica- 
ble, and  to  do  whatever  should  be  needful  with- 
out militating  against  the  abandonment.  It  was 
held,  that  this  agreement  did  not  affect  the  own- 
er's claim  for  a  total  loss.  King  v.  Hartford  Ins. 
Co.  1  Conn.  333. 

712.  Where  a  vessel,  in  attempting  to  go 
through  Hurlgate,  was  thrown  upon  the  rocks, 
her  rudder  and  a  great  part  of  her  keel  were 
knocked  off,  and  one  of  her  sides  beaten  in,  so 
that  the  whole  of  her  cargo,  consisting  of  salt, 
was  washed  out  and  lost ;  the  court  directed  the 
jury  that,  if  they  should  find  that  the  vessel, 
while  in  this  situation,  was  in  extreme  danger  of 
utter  destruction,  the  insured,  having  abandoned 
her  before  she  was  got  off,  had  a  right  to  recover 
for  a  total  loss.  Held,  that  this  direction  was 
correct.  King  v.  Middietotun  Ins.  Co.  1  Conn. 
184. 

713.  The  insured  cannot  recover  for  a  total 
loss,  without  proof  of  an  abandonment.  Town' 
send  V.  Phillips^  2  Root,  400. 

714.  Where  the  owner  of  a  vessel  and  her 
freight  and  cargo  insured  the  vessel,  which  was 
injured  to  half  her  value,  and  the  freight  and 
cargo  are  liable  to  such  general  average  contri- 
bution  as  reduces  the  loss  on  the  vessel  below 
one  half,  (estimating  one  third  new  for  old,) 
the  owner  cannot  abandon  for  a  technical  total 
loss.  Pezant  v.  Jfational  Ins.  Co.  15  Wend.  453. 
Nor,  if  she  arrives  where  her  owners  reside,  in 
a  repairable  state,  can  the  assured  abandon  for  a 
technical  total  loss,  ih, 

715.  A  technical  total  loss  must  continue  to 
the  time  of  the  abandonment ;  but  it  is  not  neces- 
sary that  it  should  be  then  known  to  exist.  Oil' 
vera  v.  Union  Ins.  Co.  3  Wheat.  183. 

716.  The  abandonment  is  valid  and  complete, 
so  as  to  fix  the  technical  total  loss,  without 
exhibiting,  at  the  time  of  making  it,  the  prelim- 
inary proofs.  Barker  v.  Phanix  Ins.  Co.  8 
Johns.  307. 

717.  Afler  a  vessel  is  repaired  and  success- 
fully pursuing  her  TO^age,  the  insured  cannot 
abandon  as  for  a  technical  total  loss.  Depau  v. 
Ocean  Ins.  Co.  5  Cow.  63.  If  the  defects  in  a 
vessel,  existing  previous  to  effecting  a  policy  of 
insurance,  be  not  such  as  to  render  her  unsea- 
worthy,  they  cannot  be  taken  into  consideration, 
m  determining  whether  the  expense  of  her  re- 
pairs exceeds  half  her  value,   ib. 

718.  Where  a  technical  total  loss  is  sought  to 
oe  maintained,  upon  the  mere  ground  of  the 
deterioration  of  the  cargo,  at  an  intermediate 
port,  to  a  moiety  of  its  value,  all  deterioration  of 
memorandum  articles  must  be  excluded  from 
the  estimate.  Mareardier  v.  Ckes.  Ins.  Co.  8 
Cranch,  39.  Therefore,  in  a  cargo  of  a  mixed 
eharaetef,  no  abandonment  for  mere  deteriora- 


tion in  value  during  the  voyage  can  be  ralid, 
unless  the  damage  on  the  non-memorandum 
articles  exceeds  a  moiety  of  the  value  of  the 
whole  cargo,  including  the  memorandum  arti- 
cles, ib. 

719.  If  a  peril  insured  against  does  act  on  the 
subject  insured,  yet  if  it  be  removed  before  any 
loss  takes  place,  and  the  voyage  be  not  thereby 
broken  up,  but  is,  or  may  be,  resumed,  the  in- 
sured cannot  abandon  for  a  total  loss.  Smith  v. 
Universal  Ins.  Co.  6  Wheat.  176. 

720.  Where  the  voyage  shall  be  deemed  to  be 
broken  up,  and  the  assured  entitled  to  abandon 
for  a  total  loss.  Synumds  v.  his.  Co.  4  Dall. 
417. 

721.  The  insured  are  not  obliged  to  abandon 
in  case  of  accident,  but  ma^  wait  the  event,  and 
recover  for  a  total  or  partial  loss,  aacording  to 
circumstances.   Earl  v.  ShaWj  1  Johns.  Cas.  313. 

(  e.)    Effect  of  an  Abandonment. 

722.  Where,  after  abandonment,  the  master 
raised  money,  by  bottomry,  for  the  repur- 
chase of  the  vessel  captured  and  condemned, 
which  the  assurers  refused  to  accept,  they  were 
held  not  liable  for  the  marine  interest  secured 
to  be  paid  by  the  bottomry  bond,  nor  for  any 
charges,  unless  consequent  to  the  purchase. 
Junul  V.  Marine  Ins.  Co.  7  Johns.  412. 

723.  The  master  is  the  agent  of  all  concerned 
in  the  voyage,  and,  wherever  an  abandonment 
has  been  accepted,  he  becomes,  by  relation,  the 
agent  of  the  underwriters  from  the  time  of  the 
loss,  and  a  sale  by  him  is  then  on  account  of 
the  underwriters.  T%e  Sarah  Ann,  2  Sumner, 
206. 

724.  In  case  of  capture,  if  the  insured  aban- 
dons, and  receives  the  amount  of  the  loss,  and 
after  condemnation  the  property  is  purchased  by 
him  or  his  agent,  the  purchase  will  enure  to  the 
benefit  of  the  insurer,  at  his  election ;  and  if  the 
property  thus  purchased  be  vested  in  other  ar- 
ticles, by  the  agent  of  the  assured,  which  are 
transmitted  by  him  to  his  principal,  who  sells 
them,  trover  lies  by  the  insurer ;  for,  by  his 
affirmance  of  the  acts  of  the  agent,  he  obtains 
an  absolute  property  in  the  goods,  and  the  sub- 
sequent sale  by  the  assured  amounts  to  a  con- 
version. Robinson  v.  United  Ins.  Co.  1  Johns. 
592. 

725.  After  abandonment,  the  consignee  be- 
comes the  agent  of  the  insurer.  Gardiner  v. 
Smithy  1  Johns.  Cas.  141. 

726.  Neither  an  acquittal,  nor  a  restitution, 
affect  an  abandonment  of  a  vessel  or  freight . 
once  fairly  made.     Bordes   v.  Hallet,  1  Caines, 
444. 

727.  The  liability  of  underwriters,  in  case  of 
an  abandonment  accepted  by  them,  for  repairs, 
&c.,  is  separate,  and  not  as  of  partners,  each 
being  liable  for  a  sum  bearing  the  same  ratio  to 
the  expenditure  as  thje  sum  underwritten  by  him 
bears  to  the  whole  sum  underwritten.  United 
Ins.  Co.  V.  Scott,  1  Johns.  106. 

728.  It  is  the  better  opinion  that  the  abandon- 
ment of  the  ship  deprives  the  insurer  on  freight 
of  his  salvage,  or  the  hope  of  any  indemnity. 
Per  Kent,  C.  J.  Livingston  v.  Columbian  Ins, 
Co.  3  Johns.  49. 

729.  In  case  of  abandonment,  the  underwriter 
is  entitled  to  all  the  proceeds  of  the  thing  aban- 
doned, and  to  all  the  profits  arising  from  the 
investment  thereof.  Hurtin  v.  Phctnix  Ins.  Co, 
1  Wash.C.  C.  .400. 

730.  After  abandonment,  the  assurer  is  liable 
for  the  subsequent  wages  of  the  crew,  as  owner, 
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but  not  u  iuiirer.    JitBrids  t.  MariM  Ins.  Co. 

7  Johns.  431. 

731.  The  insurer  most  reiinbone  for  wages  of 
the  seamen,  accrued  and  |»aid  after  abandon- 
ment, if  sufficient  be  sared  from  the  wreck. 
Frotkingkam  y.  Prines^  3  Mass.  563. 

732.  If  an  abandonment,  when  made,  is  good, 
subsequent  events  will  not  alter  its  character. 
BradUe  y.  MaryUnd  Ins,  Co.  13  Pet.  378. 

733.  After  an  abandonment  of  a  vessel  is  ac- 
cepted by  the  underwriters,  they  become  owners 
for  the  Toyage,  and  are  liable  for  seamen's  wages 
from  the  time  they  become  owners.  Hammond 
▼.  Essex  F.  ^  M.  tns.  Co.  4  Mason,  196. 

734.  Where  the  abandonment  is  unexception- 
able, the  property  rests  immediately  in  the  un- 
derwriters, and  an  informality  in  a  deed  of 
cession  of  the  property  is  unimportant.  Ckts. 
Ins.  Co.  y.  Stark^  6  Cranch,  26d. 

735.  After  an  abandonment,  if  it  is  a  legal  one, 
the  underwriters  stand  in  the  place  of  the  in- 
sured, and  the  agent  of  the  insured  becomes  the 
agent  of  the  underwriters,  ib. 

736.  After  an  abandonment,  which  is  not  ac- 
cepted by  the  insurer,  the  assured  remains  the 
muLsi  agent  or  trustee  of  the  insurer,  and  must 
do  what  he  thinks  most  for  the  interest  of  the 
concerned  \  and  if  he  acts  with  fidelity,  and  sells 
the  vessel  and  property  insured  at  public  auc- 
tion, in  the  usual  manner,  without  a  view  to  his 
own  benefit,  it  is  no  waiver  of  the  abandonment, 
nor  will  it  prejudice  his  claim  against  the  in- 
surer for  a  total  loss.  Waldsn  v.  Phanix  ins.  Co. 
5  Johns.  310. 

737.  After  a  legal  abandonment,  the  insured  is 
considered  as  the  agent  of  the  insurer,  and  may 
employ  the  ship  to  the  best  advantage.  Cureier 
w.  PkU.  Ins.  Co.  5  S.  <&  R.  113. 

738.  All  acts  done  after  the  loss,  by  the  master, 
or  by  any  agent,  are  done  for  the  insurer ;  and 
he,  and  not  the  insured,  is  bound  thereby, 
although  done  before  the  abandonment.  But  it 
seems  he  is  not  thus  bound  where  the  master  is 
also  part  owner,  and  one  of  the  assured,  or  is  the 
ostensible  owner,  in  order  to  avoid  condemna- 
tion if  captured.  Peirce  v.  Ocean  Ins.  Co.  18 
Pick.  83.  Smitk  v.  Touro,  14  Mass.  112.  Or 
where  the  owner,  by  receiving  the  vessel,  which 
was  purchased  by  the  master  at  a  sale  by  order 
of  court,  ratifies  his  doings  in  the  purchase. 
Oliver  v.  Jfewburyport  Ins.  Co.  3  Mass.  37. 

739.  Underwriters  have  no  right  to  take  pos- 
session of  a  ship,  either  to  move  her  or  to  repair 
her,  when  she  has  been  abandoned,  without 
consent  of  the  owners.  If  they  do  so,  it  amounts, 
in  law,  to  an  acceptance  of  the  abandonment. 
Peele  v.  Merchants  Ins.  Co.  3  Msson,  27. 

740.  An  abandonment  once  made  and  ac- 
cepted is  irrevocable,  by  either  party,  without 
the  assent  of  the  other,  tb. 

741.  An  invalid  abandonment  will  not  have 
any  effect,  and  the  insurers  will  not  be  liable  for 
an  unauthorized  sale  of  the  vessel  or  cargo,  or 
other  act.  Bryant  v.  CommomoeaUk  Ins.  Co.  13 
Pick.  543.    6  Pick.  131,  S.  G.    Robinson  v.  Jones, 

8  Mass.  536. 

742.  An  abandonment  once  made  is  consid- 
ered as  a  continuing  abandonment,  notwith- 
standing a  refusal  to  accept  it,  unless  it  is 
withdrawn  by  the  party  offering  it.  The  Sarah 
Ann,  2  Sumner,  206. 

743.  Where  a  stranded  or  sunken  vessel  is 
got  off  or  raised,  and  repaired  at  an  expense 
less  than  one  ha)f,  ^^.,  a  previous  abandonment 
will  not  avail.  Wood  v.  Lincoln  ^  Kennebeck 
Ins.  Co.  6  Mass.  479.     Hall  v.  Frankiin  Ins.  Co. 


9  Pick.  466.  Sewaa  w.  UniUd  SuUes  hs.  Cs.  11 
Pick.  90.  And  the  insurer  has  a  ri^ht,  after 
abandonment,  to  take  possession  of  ue  vesiel 
for  that  purpose.  Wood  v.  Lincoln  If  Kemu- 
beck  Ins.  Co.  6  Mass.  479.  Commonwealth  Ins. 
Co.  V.  Ckase,  20  Pick.  142.  Reynolds  v.  Ocean 
Ins.  Co.  1  Met.  160.  Putnam,  J.,  in  DeUstf  t. 
Ocean  Ins.  Co.  16  Pick.  303. 

744.  In  making  an  abandonment,  the  iosured 
must  assign  the  true  causes.  If  he  assign  an 
insufficient  cause,  be  is  bound  by  it,  and  cannot 
avail  himself  of  a  subsequent  event,  without  a 
new  abandonment.  Dickey  v.  JVew  fork  Int. 
Co.  4  Cow.  222.    S.  C.  3  Wend.  658. 

745.  Where  cargo  and  profits  are  insand 
separately,  an  abandonment  of  the  cargo  to  the 
insurer  on  cargo  does  not  preclude  the  inrared 
from  recovering  a  total  loss  on  the  policy  oo 
profiU.    Mumford  v.  HaUeit^  1  Johns.  433. 

(f.)    Waiver  of  an  Abandonment. 

746.  Whether  an  abandonment  is  waived  or 
not,  is  a  question  for  the  jury,  to  be  decided  by 
the  circumstances  of  the  case.  Cureier  v.  Pkd- 
adelpkia  Ins.  Co.  5  S.  &  R.  113. 

747.  The  redelivery  of  a  captured  vessel,  on 
bail,  to  an  agent  appointed  by  the  master,  is  Dot 
a  waiver  of  an  abandonment.  Lovering  v.  Jfcr* 
eantile  Ins.  Co.  12  Pick.  348. 

748.  Receiving  and  disposing  of  a  vessel  and 
the  proceeds  of  cargo  by  the  insured,  or  a  per- 
son whom  he  has  put  in  as  ostensible  owner,  in 
order  to  claim,  in  case  of  capture,  will  be  a 
waiver  of  a  previous  abandonment.  Martin  t. 
Salem  Ins.  Co.  2  Mass.  420.  Smith  v.  Tonro,  14 
Mass.  112.  Oliver  v.  Jfetoburyport  Ins.  Co-  3 
Mass.  37. 

749.  The  purchase  of  a  vessel,  after  abandon- 
ment, by  the  original  owner,  at  an  open  and  fair 
vendue,  is  not  a  waiver  of  the  abandonment 
King  V.  Middletoum  Ins.  Co.  I  Conn.  184. 

750.  A  vessel,  thrown  upon  the  rocks  in  HoH- 
gate,  was  abandoned  by  the  owner,  but  haring 
been  afterwards  got  off  the  rocks,  and  brought  to 
New  York,  was  sold  at  auction  by  the  captain. 
She  was  bid  off  by  a  third  person  without  the 
owner's  knowledge  or  consent,  but  was  soon 
afterwards  delivered  to  the  owner  by  the  por* 
chaser,  under  whom  the  owner  claimed  and  held 
it  as  his  own.     It  did  not  appear  that  any  pur- 
chase money  was  paid,  but  the  owner  gave  credit 
for  the  amount  in  his  claim  for  damages.    The 
insurer  contended  that  it  was  a  sham  sale,  and 
that  the  owner  had  thereby  waived  his  abandon- 
ment.  It  was  held,  in  an  action  on  the  policy,  that 
it  was  a  question  for  the  jury  to  determine,  under 
all  the  circumstances  of  the  case,  whether  the 
sale  was  a  valid  or  a  pretended  one ;  that  ^^^fj 
found  the  sale  valid,  there  was  no  waiver  of  the 
abandonment;  but  if  they  found  it  a  mere  pre- 
tended sale,  with  a  view  to  subject  the  insurer* 
to  a  total  loss,  —  if  no  purchase  money  had  been 
paid,  and  the  plaintiff  had  possessed  aAd  uted 
the  vessel  as  his  own,  without  any  o^^^**??^ 
claim  from  the  defendants,  —  the  jury  wpuid  "JJ 
warranted   in   presuming   that  the  parties  had 
waived  the   abandonment,  and  that  the  own^' 
would  be  entitled  to  recover  for  a  par*!*!  im« 
only.      King    v.    Hartford   Ins.    Co.  1  Co""' 
333. 

751.  If  the  insured,  after  abandonment,  p"'' 
chase  the  vessel  for  his  own  account  and  ben- 
efit, it  is  a  waiver  of  the  abandonment,  and  ue 
is  entitled  to  recover  only  for  a  partial  loss*  ^t 
den  V.  JVew  York  Fire  Ins.  Co.  10  Johns.  I^' 
And  although  the  assured  gave  due  notice « 
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the  ttme  and  place  of  tale  to  the  insurers,  tb, 
8.  C.  12  ib.  25. 

•  752.  If  a  yesflel  be  abandoned,  and  the  aban- 
donment be  refused,  it  is  no  waiver  of  the  aban* 
donment  if  the  yessel  be  bought  in  by  a  part 
owner,  abroad,  after  a  decree  of  sale  by  the 
admiralty  for  unseaworthiness,  and  on  the  re- 
turn of  the  yessel  home,  she  be  again  sold  at 
auction,  and  bring  more  than  the  part  owner  paid 
for  her.  Abbott  y.  Broome,  1  Caines,  292.  In 
such  case,  the  part  owner  need  not  tender  to  the 
insured  the  ayails  of  the  second  sale,  which  he 
has  in  his  hands  at  the  time  of  bringing  suit.  ib. 

(g.)    Other  Matters. 

753.  Where  the  owner  has  parted  with  his 
interest  by  an  abandonment,  which  was  accepted, 
he  cannot  abandon  under  another  policy.  Hig- 
ginson  y.  Doll,  13  Mass.  96.  Or  by  an  absolute 
bill  of  sale,  taking  back  an  agreement  to  apply 
the  proceeds  to  the  payment  of  his  debts.  Gor- 
don  V.  Mass.  Ins.  Co.  2  Pick.  249.  See  Parker, 
C.  J.,  in  Locke  y.  Jforth  American  Ins.  Co. 
13  Mass.  61,  67.  Or  by  a  capture  and  sale 
under  process  of  court.  Rice  y.  Homer ,  12 
Mass.  230. 

754.  The  actual  state  of  facts  at  the  time  of 
an  abandonment,  and  not  the  intelligence  re- 
ceiyed,  is  the  proper  test  of  the  yalidity  of  an 
abandonment.  Dorr  y.  Union  Ins.  Co.  8  Mass. 
502.  Robinson  y.  Jones,  8  Mass.  536.  But  see 
Dorr  y.  JVsw  England  Ins.  Co.  4  Mass.  221. 

755.  A  yalid  abandonment  of  ship  or  freight, 
during  the  continuance  of  a  constructiye  total 
loss,  will  not  be  defeated  by  a  subsequent  ceas- 
ing of  that  loss,  as  by  restoration  of  a  captured 
yessel,  or  otherwise.  Lovering  y.  Mercantile 
Ins.  Co.  12  Pick.  348.  See  Lee  v.  Boardman,  3 
Mass.  238.  Parsons,  C.  J.,  in  Wood  v.  Lincoln 
^  Kennebeek  Ins.  Co.  6  Mass.  479,  482.  Dorr 
y.  Union  Ins.  Co.  8  Mass.  494.  Coolidge  y. 
Gloucester  Ins.  Co.  15  Mass.  341.  But  see 
Smith  y.  Touro,  14  Mass.  112;  and  Dana,  C.  J., 
in  Livermore  y.  Neuiburyport  Ins.  Co.  1  Mass. 
264,  282.  £yen  where  a  credit  is  stipulated  to 
the  insurer,  and  the  loss  ceases  to  be  total  before 
its  expiration.  Mvnson  y.  Aeio  England  Ins.  Co. 
4  Mass.  88. 

756.  If  the  insurer  does  not  accept  an  aban- 
donment, he  can  be  liable  only  for  a  total  loss, 
and  the  necessary  expenses  incurred  in  laboring 
for  the  safety  and  recovery  of  the  subject  insured ; 
in  which  may  be  included  the  expenses  of 
wharfage,  and  selling  the  ship.  M* Bride  y.  Ma- 
rine  Ins.  Co.  7  Johns.  431. 

757.  An  omission  to  abandon,  for  good  cause, 
will  not  deprive  the  assured  of  his  right  to 
recover  the  actual  loss  which  he  has  sustained. 
Suydam  v.  Marine  Ins.  Co.  2  Johns.  138. 

758.  By  abandonment  the  master  becomes  the 
agent  of  the  assurers,  and  is  answerable  to  them 
alone  for  his  misconduct  or  loss.  Oardere  v. 
Columbian  Ins.  Co.  7  Johns.  514. 

759.  Where  the  assured  withdrew  his  propo- 
sition to  abandon  for  a  total  loss,  upon  the 
assurer's  agreeing  to  pay  his  proportion  of  the 
repairs;  it  was  neld,  that  this  was  not  an 
agreement  by  the  assurers  to  pay  the  whole 
expense  of  repairs,  nor  such  an  interference 
with  the  wreck,  to  prevent  an  abandonment, 
as  would  subiect  them  to  pay  any  greater 
loss  than  would  otherwise  be  legally  adjusted 
upon  the  policy.  Webb  v.  Protection  Ins.  Co. 
6  Ham*  456. 

760.  Where,  on  a  claim  being  made  for  a  total 
loM  by  oapture,  the  insurers,  with  full  knowledge 


of  the  facts,  came  to  the  conclusion  that  they 
were  bound  to  pay  as  for  a  total  loss,  and  made 
an  adjustment  accordingly,  and  some  payments 
thereon ;  held,  that  the  jury  might  infer  an 
abandonment,  or  a  waiver  of  the  right  to  it. 
MLellan  v.  Maine  Ins.  Co.  12  Mass.  246. 

761.  Mere  taking  possession  of  a  vessel,  for 
the  sake  of  repairing  and  restoring  her  to  the 
insured,  and  doing  so  witliin  a  reasonable  time, 
will  not  be  an  acceptance  of  an  abandonment. 
Wood  V.  Idneoln  ^  Kennebeek  Ins.  Co.  6  Mass. 
479. 

762.  Where  a  person  insures  but  part  of  his 
interest,  he  may  abandon  that  part  only.  Coolidge 
v.  Gloucester  Ins.  Co.  15  Mass.  341.  Qtusre, 
whether  he  can  abandon  a  part  only  of  the 
property  insured,  ib.  Stoeker  v.  Harris,  3  Mass. 
409. 

763.  The  sails,  rigging,  anchors,  &o.,  saved 
from  a  yessel  thrown  upon  the  rocks  and  aban- 
doned, are  not  a  fund  in  the  hands  of  the  insured 
to  defray  the  expenses  of  getting  her  off.  King 
v.  Hartford  Ins.  Co.  1  Conn.  333. 

764.  In  estimating  the  hsjf  value  which 
authorizes  an  abandonment,  a  deduction  of  one 
third  new  for  old  is  not  to  be  made,  as  in  case 
of  a  partial  loss ;  but  the  half  value  is  half  the 
sum  which  the  ship,  if  repaired,  would  be  worth. 
If  the  ship,  when  repaired,  would  not  be  worth 
double  the  amount  of  repairs,  the  owner  has  no 
right  to  abandon.  Peele  v.  Merchants  Ins.  Co.  3 
Mason,  27. 

765.  An  acceptance  of  an  abandonment  may 
be  made  in  point  of  law  by  acts  of  the  under- 
writers, such  as  taking  possession,  &o.,  as  well 
as  by  words  of  acceptance,  ib. 

7o6.  Where  the  act  incorporating  an  insu- 
rance company  provides  that  no  losses  shall  be 
settled  or  paid  without  the  approbation  of  at 
least  four  oi  the  directors,  with  the  president  or 
assistants,  or  a  plurality  of  them,  the  acceptance 
of  an  abandonment  by  the  president  and  assist- 
ants alone  will  not  be  biuding  on  the  company. 
Beatty  v.  Marine  Ins,  Co.  2  Johns.  109. 

767.  Whether  an  .abandonment  was  accepted 
or  not,  is  a  question  of  fact  for  the  jury  to 
determine.     Bell  v.  Smith,  2  Johns.  98. 

768.  Where  the  insured  is  master,  and  part 
owner,  and  consignee,  the  sale  by  him  of  the 
cargo  at  a  port  of  necessity,  where  the  vovaee 
was  broken  up,  is  considered  a  reception  or  the 
goods  by  him  as  owner,  and  a  pro  rata  freight  is 
earned  thereby.  The  insurer  on  such  freight  is 
liable  only  for  the  balance.  Williams  v.  Smith, 
2  Caines,  13. 

769.  The  case  of  the  Chesapeake  Ins.  Co.  v. 
Stark,  6  Crancb,  272,  does  not  oecide  that  every 
act  of  ownership  must  necessarily,  and  under 
all  circumstances,  be  construed  into  a  relinquish- 
ment of  the  abandonment.  Columbian  Ins.  Co. 
v.  Jshby,  4  Pet.  139. 

770.  The  revocation  of  an  abandonment,  be- 
fore it  is  accepted  by  the  underwriters,  may  be 
inferred  from  the  conduct  of  the  assured,  but  it 
is  a  question  of  fact  for  the  jury.  ib. 

771.  By  abandonment,  the  master  becomes  the 
agent  of  the  insurers,  and  the  assured  is  not 
bound  by  his  subsequent  acts,  unless  they  have 
adopted  them.  Jumel  v.  Mdrins  Ins,  Co»  7 
Johns.  412. 

772.  Any  purchase  made,  by  the  assured  or 
his  agent,  of  the  property  tiiat  has  been  aban- 
doned, and  paid  for  by  the  insurer,  is  held  to  be 
for  the  benefit  of  the  insurer.  United  Ins.  Co. 
v.  Robinson,  2  Caines,  280. 

773.  The  stale  of  the  loss  at  the  time  of  the 
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abandonment  fixes  the  rigfata  of  the  parties. 
Rhinelander  v.  Ins.  Co.  4  Cranch,  29  AUxander 
r.  BaUimore  Ins.  Co.  ib.  370. 

XII.  Average  and  Contribution. 

774.  £very  thing  saved  by  common  expense 
and  labor  shall  pay  that  expense  in  proportion 
to  its  value  Bedford  Ins,  Co.  v.  Parker,  2 
Pick.  1. 

775.  In  adjustini^  a  ffeneral  aTera|re,  no  dis- 
tinction is  to  be  made  between  an  open  and  a 
valued  policy,  ib. 

776.  Freight  and  vessel  are  to  be  estimated  in 
a  general  avera^,  as  they  then  are.  Maggratk 
V.  Church,  1  Caines,  196. 

777.  For  contribution,  the  distinct  property  of 
several  persons  must  be  exposed  to  a  common 
peril,  and  relief  from  that  peril  must  be  obtained 
intentionally.    Whitteredge  y.  Jf orris,  6  Mass.  125. 

778.  Goods  on  deck  are  not  the  subjects  of 
general  average,  if  thrown  overboard  to  save 
the  ship.  Aliter,  of  the  ship's  boat.  Lenox  y. 
United  Ins.  Co.  3  Johns.  Cas.  178.  The  insured 
are  not  bound  by  a  general  average  calculated 
in  a  foreign  port.  ib. 

779.  There  is  no  contribution  for  goods  on 
deck  that  are  thrown  overboard.  Smith  v. 
fTHght,  1  Caines,  43 

700.  To  constitute  a  case  for  general  average, 
the  vessel  should  be  in  distress,  and  a  part 
should  be  voluntarily  sacrificed  to  save  the  rest. 
A  previous  consultation  is  not  necessary,  nor 
that  the  part  sacrificed  should  be  in  more  immi- 
nent  danger  than  the  rest.  Sims  t.  Chtmey,  4 
Binn.  513. 

781.  Stock  on  deck,  thrown  overboard  to  save 
the  vessel  and  cargo,  is  entitled  to  an  average 
loss.     Brotpn  v.  Comtoell,  1  Root,  60. 

782.  A  cargo  of  flour  and  corn  was  insured. 
It  appeared  uat  a  part  of  the  cargo  had  been 
thrown  overboard,  for  the  preservation  of  the 
ship  and  lading;  that  the  residue  was  greatly 
deteriorated,  was  found  to  be  unfit  to  reship, 
and  was  sold  in  the  port  into  which  the  vessel 
had  been  driven  for  repairs.  Held,  that  the  in- 
sured were  entitled  to  contribution  for  the  corn 
thrown  overboard,  but  that  the  insured  was  pro- 
tected, by  the  memorandum,  from  any  loss  on 
what  remained  in  specie,  though  it  had  been 
reduced  to  less  than  half  its  value.  SaUus  v. 
Ocean  Ins.  Co.  14  Johns.  138. 

783.  If  goods  are  lost  by  jettison,  the  owner 
cannot  abandon  to  the  insurer,  and  turn  over  to 
him  his  claim  against  the  other  freighters  for 
contribution;  but  he  must,  in  the  first  place, 
apply  to  the  freighters  himself.  Lapsley  v.  U. 
Slates  Ins.  Co.  4  Binn.  502. 

784.  All  damage  immediately  arising  from 
jettison  is  to  be  contributed  for,  though  it  hap- 
pen to  perishable  articles,  remaining  m  specie, 
and  enumerated  in  the  memorandum.  Maggratk 
V.  Church,  1  Caines,  196. 

785.  In  the  United  States,  partial  loss  and 
average  are  understood,  by  commercial  men,  to 
mean  the  same  thing ;  and  avera^  other  than 
general  includes  every  loss  for  which  the  under- 
writer is  liable,  except  general  average  and  total 
loss,  which  last  includes  total  loss  with  salvage. 
Wadsworth  v.  Pacific  Ins,  Co.  4  Wend.  33. 

786.  Where  a  vessel  is  voluntarily  run  on 
shore,  to  preserve  her  and  her  cargo,  and  is  lost, 
such  loss  is  the  subject  of  general  average.  Gray 
V.  Wain,  2  S.  &  R.  229.  Caze  v.  Ru^rds,  ib. 
237,  notes. 

787.  If  a  ship,  in  case  of  extremity,  be  volun- 


tarily run  ashore,  and  is  afterwards  leeoveied 
and  performs  her  voyage,  the  damages  resulting 
from  the  stranding  are  to  be  borne  as  genenu 
average.  Bradhurst  v.  Columbian  Ins,  Co.  9 
Johns.  9.  Aliter,  if  the  ship,  in  such  case,  be 
totally  lost,  and  the  cargo  saved,  ib. 

788.  Goods  taken  from  a  vessel  stranded  near 
her  port  of  destination,  and  placed  in  lighters, 
and  damaged  before  the  lighters  reach  port,  are 
subjects  of  general  average.  Lewis  v.  WUUams^ 
1  Hall,  430. 

789.  The  voluntary  stranding  of  a  vessel,  in 
case  of  imminent  peril,  to  prevent  the  total  loss 
of  crew  and  cargo,  followed  by  a  total  loss  of  the 
ship,  but  a  preservation  of  the  cargo,  furnishes 
a  case  for  general  average,  for  which  the  insurers 
on  the  cargo  are  liable.  Columbian  Ins.  Co.  v. 
Ashby,  13  Port.  331.  In  such  case  of  stranding, 
a  consultation  is  not  absolutely  necessary,  before 
running  the  vessel  ashore,  ib.  The  freight,  in 
such  case,  is  allowed  to  the  owners  of  the  vessel 
as  a  general  average,  ib. 

790.  A  vessel  insured  from  St.  Croix  to  New 
York,  was  stranded  at  Shrewsbury ;  information 
of  which  accident  being  received  at  New  York, 
lighters  and  men  were,  by  agreement  and  eon- 
sent  of  all  parties,  without  prejudice  to  their 
respective  rights,  sent  down  from  New  York,  to 
endeavor  to  save  the  property.  The  vessel  was 
wrecked  and  lost,  except  a  few  materials,  but 
the  cargo  was  saved,  and  brought  up  to  New 
York  in  the  lighters,  and  delivered  to  the  con- 
signees and  owners.  Held,  that  the  expenses  of 
suvage,  including  the  cost  of  lighters,  ttc.,  were 
general  average,  and  that  the  insurers  on  the 
cargo  were  bound  to  pay  their  proportion  of 
such  average.  Hayliger  v.  Firemen  Ins.  Co.  11 
Johns.  85. 

791.  A  vessel  arrived  at  her  outward  port  of 
destination,  having  been  injured  on  the  voyage 
by  tempests.  She  delivered  her  cargo,  and 
earned  freight,  and  was  detained  for  the  purpoee 
of  receiving  the  necessary  repairs.  Held,  that 
the  wages  of  the  master  and  crew,  and  provisions 
on  board  during  such  detention,  were  not  gen- 
eral average,  and  that  the  underwriters  were  not 
liable  for  them.  Dunham  v.  Commercial  Ins, 
Co.  11  Johns.  315. 

792.  Where  a  ship,  bound  from  R.  to  B.,  was 
compelled  to  put  into  an  intermediate  port  for 
the  preservation  of  the  ship,  cargo,  and  the  lives 
of  the  crew,  the  wages  and  victualling  of  the 
crew,  from  the  time  of  the  ship's  bearing  awaj 
for  such  intermediate  port  until  her  departure 
therefrom,  were  held  to  constitute  a  proper  sub- 
ject of  general  average.  Thornton  v.  V.  States 
Ins.  Co.  3  Eairf.  150. 

793.  Where  a  general  average  is  fkirly  settled 
at  a  foreign  port,  and  the  insured  is  obliged  to 
pay  his  proportion  of  it  there,  he  may  recover  the 
amount  so  paid  by  him  from  the  insurer,  though 
such  general  average  may  have  been  settled  dif- 
ferenSy  abroad  from  what  it  would  have  been  in 
the  home  port.  Strong  v.  Firemen  Ins.  Co.  11 
Johns.  323. 

794.  If,  by  sea  damage,  a  vessel  is  compelled 
to  bear  away  to  a  port  of  necessity,  to  refit,  the 
wages  and  provisions,  from  the  time  of  bearing 
away  to  the  time  of  sailing  on  her  original  voy- 
age, are  subjects  of  general  average.  Waldem  v. 
Lmy,  2  Caines,  262.  Henskaw  v.  Mmrime  Ins, 
Co.  ib.  274. 

795.  Where  a  vessel  is  obliged  to  put  into  an 
intermediate  port,  to  refit,  the  wages  and  pro 
visions  of  the  crew,  expenses  of  unloading,  repair 
ing,  reloading,  storage,  Ac.,  ficom  the  tune  of  the 
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Aiscident  until  the  Teisei  is  ready  to  sail,  are 
general  average  ;  and  if,  by  an  embargo  or  deten- 
tion of  the  subject  insured,  after  expenses  have 
been  incurred,  there  is  a  total  loss,  they  mast  be 
paid  by  the  insurer,  in  addition  to  the  total  loss. 
Barker  v.  Phcsnix  Ins,  Co.  8  Johns.  307. 

796.  Where  a  vessel  and  cargo  were  captured, 
and  proceedings  in  the  admiralty  court  were 
had  against  the  whole  cargo,  ind  part  was  con- 
demned, and  the  residue  released,  and,  to  pre- 
vent an  appeal  and  avoid  further  detention,  the 
master  agreed  to  pay  a  specific  sum  as  a  ransom, 
and  sold  a  part  or  the  cargo,  being  more  than  a 
moiety  of  the  part  insured,  to  defray  expenses, 
and  pay  the  ransom ;  it  was  held,  that  the  money 
paid  was  not  general  average,  but  to  be  borne  by 
the  cargo  alone,  and  that  the  assured  were  en- 
titled to  recover  for  a  total  loss.  Vandenhtuvd 
V.  United  Ins.  Co.  1  Johns.  406. 

797.  Wages  and  provisions  of  a  vessel  cap- 
tured, and  carried  in  for  adjiidication,  are  sub- 
jects for  general  average.  Leavenworth  v.  D«2a- 
jield^  1  Gaines,  573. 

798.  The  owner  of  goods  chargeable  with  gen- 
eral average  is  personally  liable  for  the  amount 
of  his  contribution,  though  he  has  abandoned  to 
the  insurer.  The  costs,  expenses,  and  counsel 
fees,  in  releasing  a  vessel  captured  and  libelled 
as  prize,  are  subjects  of  general  average.  Dehi' 
ware  Ins.  Co.  v.  />etoicm«,  3  Binn.  295. 

799.  Under  a  policy,  containing  the  clause, 
**free  from  average  under  7  per  cent.,  unless 
general,"  it  was  held,  that  the  insured  could  only 
recover  for  an  actual  total  loss,  or  a  general  av- 
erage.   Le  Roy  v.  Gouveneur,  1  Johns.  Gas.  226. 

800.  A  vessel,  having  lost  her  boat  and  cam- 
boose,  and  had  her  mainsail  damaged,  in  a  gale, 
repaired  the  sail,  at  sea,  with  duck  taken  from 
the  cargo,  and  bought  an  old  boat  and  camboose 
at  a  port  of  necessity,  and,  on  reaching  home, 
sold  the  boat,  sail,  and  camboose,  and  procured 
new  ones.  Held,  that  the  loss  was  particular 
average ;  but  repairs  made  abroad,  from  strict 
necessity,  which  were  of  no  value  on  her  return, 
come  under  general  average.  Brooks  v.  Orien- 
tal Ins.  Co.  7  Pick.  259. 

801.  A  vessel,  having  run  aground,  was  for- 
saken, through  fear  of  perishing,  by  the  master 
and  crew,  who  took  with  them  into  the  boat  cer- 
tain property,  in  order  to  save  it ;  but  they  were 
afterwards  obliged  to  throw  a  part  thereof  over- 
board, to  save  their  lives,  and  the  vessel  was 
afterwards  saved,  with  the  rest  of  the  carffo.  It 
was  held,  that  the  owners  of  the  property  lost  by 
jettison  were  not  entitled  to  contribution  either 
from  the  goods  saved  in  the  boat  or  in  the  ship, 
as  the  jettison  was  made  without  any  view  to 
the  common  benefit.  Wkitteredge  v.  Morris,  6 
Mass.  125. 

802.  A  policy  was  underwritten  on  a  vessel,  for 
12  months.  In  the  course  of  her  voyages  during 
this  period,  she  sailed  from  Providence,  bound 
for  New  Orleans,  with  a  cargo  on  board,  belong- 
tng  to  the^owner  of  the  ship ;  and,  encountering 
a  gale,  was  compelled  to  cut  away  her  masts 
and  rigging,  and  to  return  to  New  York  for 
repairs,  where  it  was  found  that  the  repairs 
would  cost  more  than  her  value.  The  cargo 
was  taken  out  and  sold,  by  the  owner,  who  had 
insured  the  same.  The  owner  claimed  for  a  total 
loss  of  the  vessel,  she  having  been  abandoned  to 
the  underwriters.  In  adjusting  the  loss,  it  was 
held,  that  the  cutting  away  of  uie  masts  and  rig- 
ging was  a  general  average,  to  be  borne  by  the 
ship  and  oai^  in  the  same  manner  as  if  they 
belonged  to  dmrent  owners  >  and  in  sooh  a  oi 
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if  the  owners  of  ship  and  cargo  are  different,  the 
owner  of  the  ship  may  recover  the  whole 
amount  of  his  loss,  without  any  deduction  of  the 
general  average  due  on  the  cargo.  But  where 
Uie  ship  owner  is  also  owner  of  the  cargo,  the 
amount  due  from  the  cargo  may  be  deducted 
from  the  total  loss  on  the  ship,  by  the  under- 
writer. Potter  V.  Providence  Washington  Ins. 
Co,  4  Mason,  298. 

803.  If  the  captain,  after  consultation,  cut  his 
cables  and  hoist  sail,  to  get  to  sea,  and  the  ves- 
sel, notwithstanding,  is  wrecked  on  the  shore, 
it  is  not  a  case  of  general  average,  except  as  to 
the  cables,  but  the  insured  may  recover  for  a 
total  loss.  fValker  v.  U.  States  Ins.  Co.  11  S.  & 
R.  61. 

804.  A,  by  order  of  B,  chartered  a  vessel  to 
take  flour  and  corn  to  Lisbon.  Part  of  the  flour 
belonged  to  A,  part  to  B,  and  the  rest  to  G : 
each  paid  for  his  share  out  of  his  separate  funds. 
A  effected  a  separate  insurance  on  his  part  of 
the  flour.  The  whole  was  consigned  to  G,  at 
Lisbon,  to  protect  it  fVom  cruisers.  A*s  portion  of 
the  proceeds,  on  arriving  at  Lisbon,  was  to  have 
been  remitted,  on  his  own  account,  to  his  corre* 
spondent  in  London.  It  was  held,  that  A,  B, 
and  G,  were  partners,  and  individually  liable  for 
the  whole  amount  of  a  general  average  on  the 
flour.  Sims  v.  Willing^  8  8.  db  R.  108.  On  a 
general  average,  interest  runs  from  the  time  the 
money  was  advanced  upon  which  the  average 
arose,  ib. 

805.  Loss  arising  partly  fh>n  mistake,  and 
partly  from  a  easuuty  insured  against,  is  not  a 
general  'average  loss.  Dodge  v.  Union  jfns.  Co. 
17  Mass.  471. 

806.  Neither  the  master's  eommissions  or  dii^ 
bursemente,  nor  the  premium  of  exchange,  are 
subjecta  of  general  average,  ib. 

807.  The  expenses  of  a  trial  and  ajipedl  in  a 
foreign  court  constitute  a  seneral  average  kiss. 
Dorr  V.  Union  Ins.  Co.  8  Auss.  494. 

808.  An  insurance  was  effected  on  certain 
goods,  free  of  average  under  10  per  cent.  The 
ship,  on  her  arrival  at  the  port  of  destination, 
was  subject  to  certain  extraordinary  charges  and 
damages,  under  10  per  cent.,  in  the  nature  of 
genenl  average.  Held,  that  the  insured  were 
not  liable  to  contribute.  Coster  v.  Phanix  Ins, 
C^.  2  Wash.  G.G.  51. 

809.  In  adjusting  particular  average  losses, 
the  per  centage  is  to  be  calculated  on  the  balance, 
after  deducting  the  premium  from  the  valuation. 
Brooks  V.  Oriental  Ins.  Co.  7  Pick.  259.  Two 
distinct  losses,  from  difierent  causes,  at  an  in- 
terval of  several  months,  cannot  be  joined  to 
make  up  the  per  centage  for  which  the  insurer 
is  liable,  ib.  A  deduction  of  one  third  new  for 
old  is  to  be  made  from  the  balance,  after  deduct- 
ing the  proceeds  of  the  old  materials  not  used 
for  the  repairs,  ib.  The  insured  is  not  entitled 
to  charge  a  commission  on  the  repairs  made  at 
home,  nor  for  the  expense  of  a  survey  made  at 
home.  H.  Where  a  master,  in  good  faith, 
makes  temporary  repairs,  m  a  foreign  port,  of  an 
injury  covered  by  the  policy,  and  permanent  re- 
pairs are  made  at  home,  at  tne  end  of  the  voyage, 
the  underwriter  is  liable  for  both.  ib. 

810.  The  average  is  to  be  calculated  on  the 
following  amount,  in  cases  of  capture :  the 
cargo  on  ite  first  cost  or  mvoice  price,  and 
charges  at  the  port  of  departure ;  the  vessel  on 
four  fifths  of  ito  value  at  the  port  of  departure ; 
the  freight  at  one  half  the  rate  agreed  to  be  paid. 
Leaveitwortk  v.  DelafUldj  1  Caines,  573. 

811.  Wh«reaTMsel,by  tlMptrllsof  th*80n«b« 
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comes  so  much  injured  as  to  render  it  necessary 
to  sell  her  in  a  foreign  port,  the  amount  of  her 
value,  on  which  the  general  average  is  to  be 
calculated,  is  the  amount  she  actually  sold  for, 
and  not  the  four  fiflhs  of  her  value,  as  in  case  of 
capture.     Bell  v.  Smith,  2  Johns.  98. 

812.  Where  a  general  average  is  fairly  settled, 
in  a  foreign  port,  thoofh  not  a  port  of  necessity, 
which  the  insured  is  obliged  to  pay,  this  is  con- 
clusive between  him  and  his  insurers.  Depau 
V.  Oecan  Int.  Co.  5  Cow.  63. 

813.  In  an  action  on  a  policy  of  insurance,  by 
the  owner  of  a  ship,  against  the  underwriters, 
the  adjustment  of  a  general  aversjge  loss,  made 
in  a  foreign  port,  is  not  conclusive  upon  the 
owner ;  but  he  may  show  that  items  of  loss  were 
omitted  in  such  adjustment,  which,  by  the  laws 
of  this  country,  where  the  contract  was  entered 
into,  should  have  been  included.  Thornton  v. 
U.  States  Ins.  Co.  3  Fairf.  150. 

814.  Where  a  vessel  puts  into  port,  from 
necessity,  during  the  voyage,  and  is  repaired, 
and  afterwards  proceeds  on  her  voyage,  and  is 
totally  lost,  the  insured  is  entitled  to  recover  the 
partial  loss  arising  from  the  repairs,  and  general 
average  consequent  thereon,  in  addition  to  the 
total  loss.  SaUus  v.  Commorcial  Ins.  Co.  10 
Johns.  487. 

815.  Under  an  agreement,  by  a  lender  on  re- 
spondentia bonds,  **  to  be  liable  to  average  like 
underwriters,  in  Philadelphia,  it  was  held,  that 
the  insured  could  only  calculate  on  average  loss 
on  the  costs  and  charges  of  the  goods  and  the 
premium  of  insurance.  The  underwriters  are 
not  liable  for  freight  paid  during  the  'voyage, 
where  goods  only  are  insured.  Gibson  v.  Phila- 
dslphia  Ins.  Co.  1  Binn.  405. 

XIII.   Prior  Insurance;  Rtassuranee. 

816.  Insurance  was  effected,  by  an  open  pol- 
icy, on  the  whole  cargo.  By  a  subsequent 
policy,  insurance  was  e&cted  on  a  part  of  the 
same  cargo,  consisting  of  goat>skins,  valued  at 
50  cents  each,  the  prime  cost  being  10  cents.  The 
policy  contained  the  usual  clause  as  to  prior  in- 
surance. In  an  action  upon  the  second  policy,  it 
was  held,  that  the  excess  of  the  amount  of  the  prior 
insurance  above  the  invoice  price  of  the  cargo, 
charges,  &c.,  exclusive  of  the  ffoat-skins,  being 
deducted  from  the  value  of  the  skins,  at  50  cents 
each,  the  residue  was  the  interest  covered  by  the 
second  policy;  and  that  it  was  immaterial 
whether  the  first  policy  was  open  or  valued,  if 
the  skins,  at  50  cents  each,  would  furnish  interest 
sufficient  for  both  policies.  Kane  v.  Commercial 
Ins.  Co.  8  Johns.  229. 

817.  Insurance  was  effected  on  coffee,  valued 
at  25  cents  per  pound,  with  the  usual  clause  as 
to  prior  insurance.  A  prior  open  policy  had 
been  effected  on  the  cargo  of  the  ship  generally, 
consisting  of  coffee,  pepper,  sugar,  and  wood. 
The  vessel  and  cargo  were  lost.  In  an  action  on 
the  second  policy,  it  was  held,  that  the  part  of 
the  cargo  not  insured  by  the  second  policy,  esti- 
mated at  the  first  cost,  without  deducting  the 
drawback^  was  to  be  deducted  from  the  sum  in- 
sured on  the  first  policy,  including  the  premium; 
and  the  residue  was  to  be  applied  to  the  coffee, 
at  its  prime  cost  and  charges,  including  the 
drawback ;  and  the  cofiee  remaining  uncovered 
by  the  first  policy,  estimated  at  2o  cents  per 
pound,  and  adding  the  difference  between  the 
first  cost  and  the  valuation  on  the  quantity  cov- 
ered by  the  first  policy,  together  with  the  pre- 
mium of  inanrance  on  the  second  policy,  con- 


stituted the  amount  of  interest  to  be  covered  by 
the  second  policy.  Minium  v.  Columbian  Ins 
Co.  10  Johns.  75. 

818.  By  the  usual  clause  in  policies,  as  to 
prior  insurances,  the  underwriter  is  exonerated, 
if  prior  insurances,  to  the  full  value  of  the  vessel 
and  cargo,  have  been  actually  made,  by  the 
assured,  on  the  same  voyage,  and  in  full  force  at 
the  time  ;  although,  by  a  subsequent  agreement 
between  the  assured  and  such  prior  under- 
writers, before  the  risk  is  commenced,  the  prior 
policies  are  cancelled.  Seamens  v.  Loring,  1 
Mason,  127. 

819.  In  a  policy  of  insurance,  the  clause 
"  prior  in  date,"  in  reference  to  other  policies 
on  the  same  risk,  is  equivalent  with  *^  prior  in 
time."     Brown  v.  Hartford  Ins.  Co.  3  Day,  58. 

820.  The  plaintiffs  effected  insurance,  in  New 
York,  on  the  "  Hope,"  from  Gibraltar  to  New 
York,  to  the  amount  of  $4000,  valuing  her  at 
that  sum,  and  they  afterwards  effected  insurance 
on  her,  with  the  defendants,  to  the  amount  of 
$4000,  valuing  her  at  $6000,  without  notice  to 
the  defendants  of  the  prior  insurance.  A  partial 
loss  occurred,  and  the  plaintiffs  claimed  to  charge 
a  partial  loss  upon  the  whole  amount  insured  by 
the  defendants  in  the  second  policy.  Held,  that 
the  defendants  were  liable  for  so  much  of  the 
agreed  value  of  the  *•'•  Hope  "  as  was  not  covered 
by  the  prior  insurance ;  that  as  the  plaintiffs 
claimed  only  a  partial  loss,  the  defendants  were 
not  entitled  to  an  abandonment,  and  that  it  was 
not .  necessary  to  give  notice  of  the  prior  insu- 
rance. Murray  v.  Pennsylvania  Ins.  Co.  2  Wash. 
C  C.  186. 

821.  Where  the  policy  stipulates  that  the  in- 
surance shall  be  void  if  there  is  any  prior  insu- 
rance that  is  not  notified  and  indorsed,  it  was 
held,  that  verbal  notice  of  such  prior  policy  was 
not  sufficient.  Carpenter  v.  Providence  Wash.  Ins. 
Co.  16  Pet.  495.  Where  the  insured  covenants  to 
give  notice  of  any  other  insurance,  he  was  held 
to  be  bound  to  give  such  notice  of  the  insurance 
of  a  mortgagor's  interest,   t^. 

822.  On  a  reassurance,  no  abandonment  is 
necessary,  though  the  first  assured  has  aban- 
doned to  his  insurer,  and  the  reassurer  is  liable 
to  the  assurer  for  all  costs  bona  fide  incurred 
in  defending  the  suit  by  the  original  assured. 
Hastie  v.  Dmeyster,  3  Caines,  190. 

823.  Notwithstanding  the  19  Geo.  2,  c.  37,  §4» 
a  policy  of  reassurance  is  a  valid  contract.  Merry 
V.  Prince,  2  Mass.  176. 


XIV.   Double  Insurance. 

824.  Whether  an  insurance  is  double  or  not,  is 
to  be  determined  by  the  circumstances  of  each 
particular  case.  Peters  v.  Delaware  Ins.  Co.  5  S. 
Sl  R.  473. 

825.  Where  two  policies  are  concurrently  ex- 
ecuted, the  operation  of  the  priority  clause  is 
excluded,  and  the  assured  may  recover  his  whole 
loss  upon  either  policv,  and  the  other  underwri- 
ters are  liable  only  K>r  contribution.  Potter  v. 
Marine  Ins.  Co.  2  Mason,  475. 

826.  If  two  policies  bear  the  same  date,  the 
parties,  to  entitle  themselves  to  an  exoneratioa 
from  payment  of  a  loss  under  the  common  clause 
as  to  insurance  by  prior  policies,  may  show  the 
actual  time  of  execution  of  each  policy,  and  tha 
policy  first  executed,  if  it  covers  the  whole  inter- 
est, is  alone  to  bear  the  loss.   ib. 

827.  Double  insurance  is  where  one  insures 
the  same  thing  twice  against  the  same  perils. 

Uur.Jf.  EngUmd  Ins.  Co.  12  Mass.  214. 


INSURANCE,  Marine, 


603 


628.  On  a  double  insurance  by  an  open  policy 
and  a  valued  policy,  if  the  assured  cedes  to  the 
insurer  on  the  open  policy  as  much  as  the  in- 
sured, and  obtains  payment  as  for  a  total  loss,  it 
was  held,  that  where  he  had  that  property  on 
board  he  could  afterwards  recover  on  the  valued 
policy  only  for  such  property  as  he  could  cede. 
Craig  V.  Murgatroydy  4  Yeates,  161. 

82D.  In  Pennsylvania,  in  case  of  a  double 
insurance,  the  underwriters  first  sued  shall  pay 
the  whole  sum,  and  they  may  recover  a  ratable 
satisfaction  from  the  other  insurers.  Thurston  v. 
Koch,  4  Dall.  348. 

830.  The  rule  of  the  Ohio  Insurance  Company, 
relative  to  double  insurance,  applies  to  subse- 
quent as  well  as  previous  insurance  on  the  same 
risk.     Harris  v.  Ohio  Ins.  Co.  5  Ham.  461. 

831.  Where  a  policy  is  assigned  by  a  mortgagor 
to  a  mortgagee  with  the  assent  of  the  company, 
it  is  no  bar  to  an  action  by  the  mortgagee,  in  the 
name  of  the  mortgagor,  that  the  mortgagor,  sub- 
sequent to  the  assent,  had  obtained  a  second  in- 
surance, which  he  did  not  disclose  to  the  first 
insurers,  as  required  by  the  first  policy.  Traders 
ins,  Co,  V.  Robert,  9  Wend.  404. 

832.  Where  the  same  shipment  was  insured 
by  different  persons  having  different  interests,  it 
was  held  not  to  be  a  case  of  double  insurance. 
WelU  V.  Philadelphia  Ins.  Co.  9  S.  &  R.  103. 

833.  At  the  time  a  policy  of  insurance  was 
gigned,  a  memorandum  was  made  by  the  presi- 
dent of  the  company,  stating,  that  in  case  insur- 
ance on  the  property  was  made  in  England,  where 
it  had  been  ordered,  it  should  supersede  so  much 
of  the  insurance  covered  by  the  policy,  and  one 
per  cent,  of  the  premium  should  be  retained. 
Insurance  was  made  in  England  eight  days  after 
the  policy  was  underwritten  by  the  defendants. 
Held,  that  the  whole  loss  is  payable  by  the  defend- 
ants. Hogan  V.  Detaware  Ins.  Co.  1  Wash.  C.  C. 
419. 

834.  In  case  of  a  total  loss,  where  two  insur- 
ances have  been  made,  the  assured  may  abandon 
to  the  second  underwriters,  and  take  from  them 
so  much  as  the  second  policv  covers.  Murray  v. 
ins.  Co.  of  Pennsylvania,  2  Wash.  C.  C.  186. 

835.  A  memorandum  in  a  policy  provided  for 
its  cancellation  "  should  the  vessel  and  cargo  be 
insured  in  England."  The  vessel  was  insured  in 
England,  and  a  recovery  was  had  for  the  value 
of  the  cargo.     Davis  v.  Boardman^  12  Mass.  80. 


XV.    Preliminary  Proofs. 

636.  The  preliminary  proof  of  loss  need  not 
be  such  as  is  required  in  a  court  of  justice.  Lov- 
ering  v.  Mercantile  Ins.  Co.  12  Pick.  348. 

837.  Where  notice  was  given  to  underwriters 
of  a  claim  for  the  condemnation  of  an  insured 
vessel,  and  they  at  first  demanded  the  captain's 
protest,  and  after  some  correspondence  gave  no- 
tice  to  the  insured  that  **  they  did  not  consider 
themselves  answerable  for  the  claim,*'  this  was 
held  to  be  a  waiver  of  all  objection  to  the  prelim- 
inary proofs  offered  by  the  insured.  Ins.  Co.  v. 
Bathurst,  5  Gill  Sl  Johns.  159. 

638.  If,  at  the  time  of  exhibiting  the  prelimi- 
nary proofs,  the  insurer  does  not  object  to  their 
■amciency,  but  refuses  to  pay  the  loss  on  some 
other  specific  ground,  it  is  an  admission  of  their 
sufficiency,     yos  v.  Robinson^  9  Johns.  192. 

839.  The  clause  in  the  New  York  policies,  that 
the  loss  is  to  be  paid  in  30  days  after  proof  of  the 
interest  and  loss,  is  merely  to  furnish  reasonable 
information  to  the  insurer,  and  is  liberally  con- 
strued to  require  only  the  best  evidenoe  of  the 


fact  in  possession  of  the  party  at  the  time.    Bar- 
ker V.  Phwnix  Ins.  Co.  8  Johns.  307. 

840.  It  is  not  necessary  that  the  preliminary 
proofs  should  be  exhibited  at  the  time  of  making 
the  abandonment,  ib. 

841.  If  it  be  agreed  in  the  policy  that  *'  if  the 
vessel,  upon  a  regular  survey,  should  be  declaied 
unsea worthy,  or  incapable  of  prosecuting  her 
voyage  by  reason  of  her  being  unsound  or  rot- 
ten," the  insured  should  be  exonerated;  and 
during  the  voyage  the  vessel  is  surveyed  and 
condemned ;  the  survey  is  a  necessary  part  of  the 
preliminary  proof,  and  must  be  exhibited,  or 
some  account  given  of  its  non-production,  before 
the  insured  can  bring  an  action.  Haffv.  Marine 
ins.  Co.  4  Johns.  132. 

642.  In  an  action  on  a  policy  of  insurance 
containing  a  clause  of  payment  in  90  days 
"after  proof  and  adjustment "  of  the  loss,  it  was 
held,  that  an  action  could  not  be  sustained,  until 
such  proof  had  been  exhibited  to  the  underwri- 
ters. Megre  v.  Ins.  Co.  6  Har.  A  J.  408.  Held, 
that  the  proof  to  be  exhibited,  in  case  of  a  partial 
loss,  was  the  protest,  bill  of  lading,  and  invoice, 
or  such  equivalent  proof  as  the  nature  of  the 
loss  admitted  of,  that  being  the  kind  of  proof  re- 
quired, ib.  Held,  also,  that  parol  evidence  of 
usage  was  admissible  to  prove  the  meaning  of 
the  words  "  after  proof  and  adjustment  thereof." 
ib.  If  the  underwriters  inform  the  insured  that 
the^  will  not  pay  the  loss,  without  saying  that  it 
is  m  consequence  of  the  want  or  deficiency  of 
the  preliminarv  proof,  they  will  be  held  to  waive 
the  necessity  for  the  proof  ib.  In  such  case,  the 
insured's  right  of  action  immediately  accrues, 
notwithstanding  the  clause  referred  to,  and  not- 
withstanding a  clause,  that,  in  case  of  dispute, 
the  matter  shall  be  settled  by  arbitrators.  »&. 

843.  Where  a  loss  is  to  be  paid  in  30  days  after 
proof  thereof,  it  is  unnecessary  to  produce  any 
evidence  of  interest ;  the  protest  alone  is  suffi- 
cient.    Talcot  V.  Marine  Ins.  Co.  2  Johns.  130. 

844.  Under  a  clause  engaging  to  pay  a  loss 
"  within  30  days  after  prooAhereof,"  it  was  held, 
that  the  protest  of  the  master  of  a  loss  by  cap- 
ture, showing  the  bill  of  lading  and  invoice,  was 
sufficient.  Lenoa^Y.  United  Ins.  Co.  3  Johns.  Cas. 
224.  

XV I.    Adjustment  of  Losses. 

845.  All  reasonable  losses  and  expenses  in  pre- 
serving wrecked  property  until  it  can  be  trans- 
ported to  its  place  of  destination,  are  changes 
upon  the  insurers.  Bridge  v.  Jfiagara  Comp^ny^ 
1  Hall,  423.  So  are  sums  paid  for  transporting 
the  master  and  crew,  and  for  their  support  dur- 
ing the  same  period  while  protecting  the  proper- 
ty, ib. 

846.  The  insured  can  recover  only  the  propor- 
tion of  the  valuation   in  the  policy  which  the 
goods   and  freight  at   risk  bore  to  the  subject 
matter  valued.     WolcoU  v.  Eagle  ins.  Co.  4  Pick 
429. 

847.  A  partial  loss,  arising  from  a  compulsory 
sale  of  the  cargo  in  a  foreign  port,  is  to  be  esti- 
mated by  deducting  the  net  proceeds  of  the  sale 
from  the  invoice  amount  or  cost  of  the  goods. 
Suydam  v.  Marine  Ins.  Co.  2  Johns.  138. 

848.  The  rule  for  calculatinff  a  partial  loss  is, 
to  take  the  proportion  of  the  difference  between 
the  gross  price  of  the  sound  and  damaged  arti- 
cles at  the  place  of  delivery,  and  for  the  insurei 
to  pay  that  proportion  upon  the  gross  value  of 
the  goods  specified  in  the  policy.  Lawrence  v. 
JWto  York  Ins.  Co.  3  Johns.  Cas.  217. 

849.  In  adjustment  of  partial  losses,  valued 
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polieiei  are  to  be  treated  like  open  policies. 
CUrk  y.  United  ins.  Co.  7  Maes.  365. 

650.  In  adjuating  a  partial  lose  on  a  ship  which 
has  been  repaired,  the  procecda  of  the  old  ma- 
terials not  used  in  the  repairs  are  first  to  be  de- 
ducted from  the  gross  expenses  of  the  repairs, 
and  then  the  deduction  of  one  third  new  for  old 
is  to  be  made  from  the  balance.  Eager  y.  Atlas 
Jhu.  Co.  14  Pick.  141. 

851.  In  adjusting  a  partial  loss  on  a  ship  which 
has  been  repaired,  where  some  of  the  old  mate- 
rials have  been  sold,  the  proceeds  of  the  old  ma- 
terials are  first  to  be  applied  towards  the  payment 
of  the  expenses  of  the  repairs,  and  then  the  de- 
duction of  one  third  new  for  old  is  to  be  made 
upon  the  balance.  Byrnes  y.  JfaUonal  Ins.  Co. 
1  Cow.  265.  The  old  materials,  in  such  a  case, 
belong  to  the  assured,  ib. 

852.  In  estimating  a  partial  loss,  the  assessors 
may  deduct  the  amount  of  the  premium  note  un- 
paid and  earned.  Idvermore  y.  JCewburuport  Ins. 
Co.  2  Mass.  232. 

653.  Where  there  is  a  partial  loss,  either  on 
goods  or  profits,  the  insured  are  entitled  to  share 
fro  rata.     Loowis  y.  S&ato,  2  Johns.  Cas.  36. 

654.  On  a  total  loss,  the  insured  is  entitled  to 
recoyer  the  inyoice  price  of  goods  without  any 
deduction  for  the  drawback  allowed  on  expor- 
tation.    Qakn  y.  Broome^  1  Johns.  Cas.  120. 

855.  It  seems  that,  in  estimating  a  total  loss  on 
an  open  policy  of  insurance,  the  yalue  of  the 
goods  at  the  outset  or  commencement  of  the  risk, 
with  the  usual  charges,  is  what  the  insurer 
ought  to  pay ;  and  that  the  prime  cost  is  gener- 
ally the  safest  and  best  rule  of  ascertaining  such 
yalue,  especially  where  the  goods  are  purchased 
for  exporUtion.  Le  Roy  y.  United  Ins.  Co.  7 
Johns.  343. 

656.  The  insured  on  a  policy  on  a  ship,  who 
sustains  a  total  loss  by  a  seizure  for  illicit  trade, 
is  entitled  to  recover  all  expenses  fairly  incurred 
in  obtaining  a  restoration  of  the  proceeds  of  the 
ship  on  condemnation  and  sale  Francis  v.  Ocean 
Ins.  Co.  6  Cow.  404. 

657.  Insurance  on  cargo :  the  policy  contained 
the  following  written  clause:  ^'The  assurers  by 
this  policy  take  no  other  risk  than  general  aver- 
age, and  such  total  loss  as  may  arise  by  the  abso- 
lute destruction  of  the  property."  The  vessel 
haying  stranded,  part  of  the  goods  were  lost  or 
stolen.  The  invoice  cost  of  the  articles  was 
^1195,  and  the  amount  of  articles  stolen  and  lost 
was  $332.  Held,  that  the  policy  was  upon  so 
much  of  the  cargo  as  an  integral  subject,  and 
that  the  insured  could  not  recover  for  each  ar- 
ticle totally  lost,  there  being  neither  a  general 
average  nor  a  total  destruction  of  the  subject  in- 
sured. Guerlain  Y.Columbian  Ins.  Co.  7  Johns.  527. 

858.  The  valuation  in  a  policy  is  to  be  taken 
as  the  true  one,  in  determining  whether  or  not  a 
loss  be  total.  DebUns  v.  Ocean  Ins.  Co.  16  Pick. 
303.  Even  where  it  includes  the  premium.  Winn 
v.  Columbian  Ins.  Co.  12  ib.  279.  And  in  prefer- 
ence to  a  valuation  in  a  prize  court.  Lovering 
y.  Mercantile  Ins.  Co.  ib.  348. 

859.  The  valuation  in  a  policy  is  conclasive 
on  the  insurers,  if  there  is  no  /raud  or  imposi- 
tion.   Kane  v.  Commercial  Ins.  Co.  8  Johns.  229. 

860.  If  a  party  insures  property  expected  to  be 
on  board  a  ship,  to  a  large  amount,  upon  a  valued 
policy,  and  much  less  is  in  fact  shipped,  he  is  en- 
titledf  to  recover,  in  case  of  loss,  a  proportion  pro 
rata  only,  notwithstanding  the  valuation.  AUop 
y.  Ins.  Co.  1  Sumner,  451. 

861.  The  valuation  in  a  policy  fixes  the  price 
of  the  subject-matter  pf  the  insurance ;  but  it  is 


not  an  admission  that  so  much  property  ia  at 
risk.     Haven  v.  Oray,  12  Mass.  71. 

862.  The  rule  requiring  one  third  new  to  be 
deducted  from  old,  in  estimating  repairs,  applies 
only  to  cases  of  partial  loss.  Dnpuy  y.  United 
Ins.  Co.  3  Johns.  Cas.  182.  Contra,  SmitM  v. 
Bell,  2  Caines,Cas.  153. 

863.  The  rule,  to  deduct  from  the  cost  of  re- 
pairs one  third  for  the  difference  between  new 
and  old  materials,  applies  even  when  the  ship  is 
new.  Jfiekels  v.  MaiTU  Ins.  Co.  11  Mass.  253. 
SewaU  Y.  U.  States  Ins.  Co.  11  Pick.  90.  And 
where  the  loss  is  a  technical  total  loss.  Deblms 
Y.  Ocean  Ins.  Co.  16  Pick.  303. 

864.  Where  a  steamboat  has  been  repaired  from 
damage  arising  under  one  of  the  perils  insured 
against,  the  rule,  which  obtains  in  the  law  of  ma- 
rine insurance,  of  deducting  "  one  third  new  for 
old,"  is  applicable.  The  law  of  insurance,  as  it 
has  been  long  and  well  settled,  will  be  adhered 
to  in  Ohio,  as  well  in  regard  to  steamboat  as 
other  navigation,  end  the  court  will  administer 
it  as  an  entire  system.  Wallace  v.  Ohio  Ins.  Co. 
4  Ham.  234.     Perry  v.  Ohio  Ins.  Co.  5  ib.  306. 

865.  The  rule  for  fixing  the  value  of  a  vessel 
which  has  been  lost,  and  which  has  been  insured 
in  an  open  policy,  is  to  take  the  sum  she  was 
worth  at  the  time  of  her  departure,  including 
certain  expenses.  Carson  v.  Marisu  Ins,  Co.  8 
Wash.  C.  C.  468. 

866.  In  case  of  a  total  loss,  the  insurer  loses 
precisely  as  much  as  the  property  insured  was 
worth  at  the  time  and  place  of  shipping  it,  the 
expenses  of  lading  included.  What  the  property 
costs  the  assured  is  not  the  rule  of  value  in  aa- 
ju sting  the  loss,  but  what  it  was  worth  or  would 
sell  for  when  shipped,  ib. 

867.  Upon  an  open  policy,  the  assured  are  en- 
titled to  recover  the  actual  yalue  of  the  vessel, 
and  not  its  cost  to  them.  SneU  v.  Iitf.  Co  4 
Dall.  430. 

868.  Upon  a  valued  policy,  the  assured  is  en- 
titled to  recover  the  whole  amount  of  the  valu^ 
tion  in  the  policy,  if  the  property  insured  be  lost 
by  the  perils  insured  against,  and  there  be  no 
proof  of  fraud  in  the  valuation.  Wkitauy  y. 
American  Ins.  Co.  3  Cow.  210.  American  Ins.  Co. 
y.  Whitney^  5  ib.  712.  Where  the  insurance  was  of 

goods,  valued  at  $14,000,  on  board  a  ship,  and 
le  returns  of  those  goods  on  a  voyage  out  and 
home,  and  in  the  course  of  the  voyage  the  goods 
were  delivered  to  L.,  who  advanced  $7000,  and 
agreed  to  answer  drafts  to  $3000  more,  the  goods 
to  be  sold  by  L.  for  his  reimbursement,  and  the 
proceeds  to  be  accounted  for  to  the  assured ;  and 
the  $7000,  together  with  $1621,  for  which  he 
drew  on  L.,  were  invested  in  a  return  cargo, 
which  was  lost  by  the  perils  insured  against,  and 
the  outward  carffo,  on  actual  sale,  did  not  bring 
enough  to  reimburse  L.,by  $4680,  for  which 
he  drew  on  the  assured;  held,  that  the  assured 
was  entitled  to  recover  the  $14,000  and  interest. 
But  it  would  be  otherwise,  if  a  part  only  of  the 
outward  cargo  had  been  invested  in  the  return 
carffo.  ib. 

669.  Where  a  vessel,  insured  from  St.  Ubes  to 
her  port  of  discharge  in  the  United  Stales,  was 
cast  away  on  Cape  Cod,  but  there  was  salvage, 
the  insurers  were  held  bound  to  repay  to  Die 
insured  the  wages  from  St.  Ubes.  FrotJungkua 
V.  Prince,  3  Mass.  563. 

870.  A  policy  of  insurance  upon  the  hull  of  a 
steamboat,  on  time,  does  not  cover  expenses  for 
the  ordinary  wages  of  the  crew  while  navigating 
the  boat  into  port  for  repairs  aAer  her  founder- 
ing.    I^ebb  V.  Protection  Ins.  Co.  6  Ham.  456. 
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871.  A  policy  on  the  hull  of  a  ■teamboat,  on 
time,  does  not  eoTer  the  wages  paid  to  the  hands 
that  were  of  the  crews  who  were  discharged  at 
the  port  of  repair,  and  reemployed  as  common 
work  hands  in  the  repair,  except  for  the  wages 
of  ordinary  hands,  ib. 

673.  In  estimating  the  amount  of  loss,  in  ease 
of  repairs,  the  insurer  is  entitled  to  a  deduction 
of  one  third,  new  for  old,  without  any  distinction 
as  to  the  age  of  the  Tessel,  or  whether  she  was 
new,  and  on  her  first  royage,  or  not.  Dunham  v. 
Commercial  Ins.  Co.  11  J<ihns.  315. 

873.  A  ship,  being  captured  during  the  Toyage, 
was  abandoned  to  the  underwriters  on  the  ship, 
and  the  cargo  and  freight  to  the  insurers,  who 
■CTeraliy  accepted  the  abandonments,  and  paid 
for  a  total  loss.  The  ship  was  afterwards  libe- 
rated, and  proceeded  to  her  port  of  destination, 
where  she  delivered  her  cargo.  The  whole  of 
the  net  proceeds  of  the  cargo  were  applied  by 
the  consignees  to  defray  the  expense  of  the  re- 
pairs of  the  ship  and  for  arming  her  and  in- 
creasing her  complement  of  men.  In  an  action 
by  the  insurers  of  the  cargo  against  underwri- 
ters on  the  ship  as  part  owners,  for  the  net 
proceeds  of  the  cargo  applied  for  repairs,  dsc., 
It  was  held,  that  the  underwriters  were  liable, 
separately  and  not  as  partners,  for  the  amount 
expended  for  necessary  repairs,  but  not  for  arm- 
ing, &c. ;  and  that  eaeh  was  liable  for  a  som 
bearing  the  same  ratio  to  the  whole  sum  so  ex- 
pended as  the  sum  underwritten  bV  him  bore  to 
the  whole  amount  underwritten.  United  Ina.  Co. 
y.  ScoH,  1  Johns.  106. 

874.  The  actual  cost  of  the  repairs  at  its  true 
yalue,  and  not  the  cost  estimated  at  so  much  per 
milrea  in  a  depreciated  currency,  is  the  rule  by 
which  the  underwriter  is  to  pay  for  the  repairs. 
Bumnhreye  y.  Union  ins,  Co.  3  Mason,  429. 

87o.  A  policy  for  $4000,  having  a  clause  that 
**  the  insurer  is  not  liable  for  any  partial  loss  on 
vessel  or  freight  under  five  per  cent.,  excepting 
in  all  cases  general  ayerage,"  does  not  coyer  re- 
tNurs  to  the  amount  of  $156  30.  Fadelford  y. 
Boardman^  4  Mass.  548. 

876.  Where  there  are  no  reasonable  means  of 
repairing  a  vessel  at  the  port  to  which  she  is 
brought,  and  she  can  be  safely  navigated  to 
another  port,  where  the  repairs  would  be  cheaper, 
the  expense  of  repairing  is  to  be  estimated  ac- 
cording to  the  cost  at  the  latter  port.  Hall  v. 
Franklin  Ins.  Co.  9  Pick.  466.  See  Parker,  C.  J., 
in  Gordon  v.  Mass.  Ins.  Co.  2  Pick.  349,  261. 

677.  Where  a  policy  of  insurance  insured 
against  all  losses  '^  to  which  insurers  are  liable 
by  the  rules  and  customs  of  insurance  in  Bos- 
ton,'* and  it  was  proved  to  be  customary  in  Bos- 
ton to  deduct  one  third  new  for  old  from  the 
gross  amount  of  the  expenses  of  repairs,  without 
first  deducting  the  proceeds  of  the  old  materials ; 
it  was  held,  Ukat  such  local  custom  was  not  as- 
•ented  to  by  the  contracting  parties,  by  the  said 
clause,  and 'could  not  control  the  general  princi- 
ple of  law,  which  required  such  deduction  of  the 
proceeds  of  the  old  materials.  Eager  v.  AUas 
Ins.  Co,  14  Fick.  141. 

678.  The  expense  of  saving  is  to  be  added  to 
that  of  repairing,  in  estimating  a  partial  loss. 
anoall  v.  U.  States  Ins.  Co.  11  ib.  90. 

879.  Where  the  body,  machinery,  tackle,  and 
fVimiture,  of  a  steamboat  is  insured,  the  insurers 
are  liable  fi>r  any  injury  to  either  within  the 
policy,  as  also  the  expense  of  towing  the  boat  to 
the  nearest  port  where  repairs  can  be  made,  and 
tvery  other  expense  necessary  to  repair  the  in- 
Jaiy.    But  this  does  not  mlvde  f  xpensee  on 


count  of  delay,  nor  the  wages  and  provisions  of 
the  crew,  even  thongh  the  crew  were  employed 
exclusively  on  the  repairs  of  the  boat.  Perry  v 
Ohio  Ins.  Co.  5  Ham.  305.  See,  also,  Perry  v. 
Cincinnati  Ins.  Co.  6  ib.  71.  And  the  law  is  the 
same  whether  the  insurance  be  on  time  or  for  the 
voyage,  ih. 

880.  In  determining  the  damage  caused  by  the 
perils  of  the  seas  to  a  ship  insured,  it  seems  a 
jury  have  no  right  to  add,  to  the  expeutfes  of  re- 
pairs, a  sum  for  damage  of  leak  and  straining  of 
the  vessel.    Pede  v.  Suffolk  Ins.  Co.  7  Pick.  §54. 

681.  The  expenses  in  endeavoring  to  recover  a 
captured  and  condemned  vessel,  but  the  cargo 
liberated,  are  to  be  apportioned  between  the  ves- 
sel, freight,  and  careo ;  but  the  assured  on  the 
vessel  can  recover  of  their  insurers  only  the  pro 
portion  chargeable  to  the  vessel.  Jumel  v.  Ma 
rine  Ins.  Co.  7  Johns.  412. 

882.  Under  the  permission  granted  by  the  poli- 
cy, to  labor,  &c.,  the  insurer  is  liable  for  expenses 
incurred  in  attempting  to  recover  the  property, 
in  addition  to  the  payment  of  a  total  loss.  ih. 

863.  In  an  insurance  on  a  vessel,  no  loss, 
incurred  by  reason  of  wages,  provisions,  or  de- 
murrage, during  her  detention  in  port,  can  be 
recovered.     Barney  v.  Ins.  Co.  5  Har.  &  J.  139. 

684.  Demurrage  may  be  recovered  of  the  in- 
surer  on  default  of  the  consignee  abroad.  If  a 
vessel  is  captured,  the  whole  voyage  is  broken 
up,  and  no  freight  can  be  recovered.  Tittermar- 
ry  V.  Gardiner^  4  Teates,  157. 

885.  Where  the  vessel  was  captured  and  con- 
demned, the  assured  was  held  entitled  to  recover 
beyond  the  amount  of  the  total  loss,  for  the  ex- 
penses of  the  captain  in  endeavoring  to  obtain 
the  release  and  restoration  of  the  ship,  which 
included  wages  of  the  captain,  from  thtf  time  he 
left  the  ship  until  his  arrival  home,  including  his 
passage  money,  together  with  commissions  and 
interest ;  but  the  insurer  on  the  ship  is  not  Kable 
for  any  expense  specifically  and  exclusively  for 
the  benefit  of  the  cargo,  nor  for  any  sum  psr 
diemy  agreed  by  the  owner  to  be  allowed  the  cap- 
tain while  in  port.  Watson  v.  Marine  Ins.  Co.  7 
Johns.  57. 

886.  The  assured  may  recover  above  the  sum 
insured,  for  the  expenses  of  labor  and  travel  for 
the  defence  and  recovery  of  the  property  insured , 
and  where  expenses  are  incurred  for  the  re- 
covery of  the  ship,  though  the  freight  and  cargo 
should  be  incidentally  benefited,  and  ought  to 
contribute  in  proportion ;  leaving  the  insurer  to 
recover,  if  he  can,  of  the  owners  or  insurers  of 
fireight  and  cargo,  for  their  contributory  shares,  ib, 

867.  Insurance  on  goods  from  New  York  to 
Ooadaloupe  :  the  vessel  was  captured  by  a  Brit- 
ish cruiser,  carried  into  Antigua,  and  libelled ; 
the  master  put  in  a  claim,  and  the  goods  were 
detained  for  ftirther  proof,  but  were  delivered  to 
the  master  on  his  giving  security  for  their  ap- 
praised value,  and  paying  the  costs^  The  master 
procured  A,  a  merchant  at  Antigua,  to  give  the 
security,  and  also  to  pay  the  costs  and  other  ex- 
penses for  the  ship  and  cargo ;  and  for  the  in- 
demnity of  A,  the  master  drew  bills  of  exchan^ 
on  his  owner  in  New  York,  and  pledged  the  ship 
and  goods  to  A  to  secure  the  amount,  which  in- 
cluded a  commission  of  five  per  cent.,  charged 
by  A  on  the  sums  advanced  by  him,  and  a 
premium  of  insurance  paid  by  him  to  insure  the 
ship  and  cargo  so  pledged  from  Antieoa  to  New 
York.  The  cargo  was  delivered  to  Uie  agent  of 
A  in  New  York,  and  the  insured,  to  obtain  the 
possession  of  his  property,  paid  his  proportion 
of  the  charges  and  expenaes,  iaoluding  the  com* 
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misiions  and  premium  of  insurance.  Held,  that 
the  master  having  acted  with  grood  faith,  and 
the  charges  being  reasonable  and  necessary,  the 
insured  were  entitled  to  recover  the  amount  so 
paid  against  the  insurers.  Fontaine  v.  Colum- 
hitin  Ins.  Co.  9  Johns.  29. 

888.  The  assured,  in  making  up  an  account  of 
loss  on  an  open  policy,  cannot  charge  a  commis- 
iiion  on  the  purchase  of  the  goods  by  themselves. 
AnonymxmSy  1  Johns.  312. 

889.  Commissions  paid  a  merchant  for  advan- 
cing repairs  in  a  home  port  are  not  chargeable  to 
the  insurer ;  the  place  where  the  policy  is  exe- 
cuted is  prima  facie  the  home  port.  WM  Y.PrO' 
tection  Ins.  Co.  6  Ham.  456. 

890.  The  insurers  are  in  no  case  liable  for  any 
commission  or  disbursements  made  by  the  owner 
for  repairs  on  a  vessel ;  nor  for  compensation 
paid  to  the  master  and  mariners  for  their  service  in 
making  repairs ;  nor  for  any  injury  to  the  vessel 
from  stranding,  beyond  the  amount  of  the  bill  of 
repairs.     Sat^e  v.  Middleiown  Ins.  Co.  1  Conn.  239. 

891.  Gooas  laden  at  a  foreign  port  should  be 
valued  at  their  invoice  prices  there.  Coffin  v. 
ICevDburyport  Ins.  Co.  9  Mass.  436.  Or  where 
the  risk  commences.  Clark  v.  United  Ins.  Co. 
7  Mass.  365. 

892.  Goods  being  sold  at  a  port  to  which  they 
were  carried  by  captorft,  no  respect  is  to  be  had 
to  the  high  prices  there,  or  at  the  original  place 
of  destination.     Welles  v.  Gray^  10  Mass.  42. 

893.  In  calculating  the  amount  of  the  loss  on 
the  cargo,  on  an  open  policy  of  insurance,  the 
goods  are  to  be  estimated  at  prime  cost  and 
charges,  without  deducting  the  drawback.  Min' 
turn  V.  ColunAian  Ins.  Co.  10  Johns.  75. 

894.  Where  goods  are  insured  to  a  specified 
amount  on  a  trading  voyage,  under  a  policy  on 
time,  and  the  value  of  Uie  whole  cargo  exceeds 
the  sum  insured,  the  insurer  is  liable  to  the  full 
amount  of  the  subscription,  if,  afler  landing  a 
portion  of  the  cargo  in  safety,  the  residue  is  to- 
tally  lost  by  one  of  the  perils  insured  against, 
provided  that,  at  the  time  of  the  loss,  the  goods 
on  board  equalled  in  amount  the  sum  insured. 
.American  Ins.  Co.  v.  Gristoold,  14  Wend.  399. 
Nor  can  such  insurer  claim  contribution  from 
•ubsequent  insurers  upon  the  same  cargo,  al- 
though there  was  enough  goods  for  all  the  policies 
to  cover  at  the  time  of  the  underwriting,  where 
the  policy  contains  a  proviso,  '*  that  in  case  of 
■ubsequent  insurance,  the  insurer  shall  neverthe- 
less be  answerable  for  the  full  extent  of  the  sum 
subscribed  by  him,  without  right  to  claim  con- 
tribution from  subsequent  insurers."  ib. 

895.  Interest  upon  the  amount  of  loss  may  be 
charged  upon  the  insurer  afler  the  expiration  of 
the  stipulated  60  days  from  the  proof  of  notice. 
Webb  V.  Protection  Ins.  Co.  6  Ham.  456. 

896.  Interest  is  not  recoverable  as  a  matter  of 
right  in  cases  of  insurance.  Budd  v.  Union  Ins. 
Co.  4  M  Cord,  1. 

897.  To  render  the  insurer  liable  for  marine 
interest,  it  ought  evidently  and  qlearly  to  appear, 
that  there  were  no  other  means  of  raising  money 
than  by  bottomry.  Jumel  v.  Marine  Ins.  Co.  7 
Johns.  412. 

898.  To  render  the  insurer  liable  for  marine 
interest,  it  ought  clearly  to  appear,  that  there 
were  no  other  means  of  raising  money  than  by 
a  bottomry  bond.  Reade  v.  Commercial  Ins.  Co. 
3  Johns.  352. 

899.  Where  an  insurance  broker  and  the  ad- 
ministrator of  an  underwriter  made  an  agree- 
ment, stating  that  there  was  an  unsettled  account 
between  the  former  and  the  intestate,  including 


unsettled  losses,  premiums,  and  salvages,  and 
the  former  allowed  the  administrator  a  certain 
sum  in  payment,  and  assumed  all  the  liabilities, 
and  was  to  receive  as  his  own  property  all  sums 
to  be  collected  arising  out  of  said  account ;  and 
afterwards  a  sum  of  money  was  awarded  to  the 
representatives  of  the  intestate,  under  a  treaty 
between  the  United  States  and  Denmark,  on  ac- 
count of  his  having  underwritten  various  poli- 
cies of  insurance  on  vessels  illegally  captured 
under  the  authority  of  the  Danish  government, 
which  policies  were  included  in  said  account; 
it  was  held,  that  the  sum  so  awarded  was  salvage, 
and  passed  to  the  defendant  by  virtue  of  said 
agreement.     Welch  v.  Bradbwry^  16  Pick.  375. 

900.  The  value  of  a  vessel,  voluntarily  run 
ashore  to  preserve  her  cargo,  is  to  be  ascertained 
by  deducting  from  her  value,  at  the  place  where 
the  voyage  commenced,  the  expenses  of  carrying 
her  there ;  also,  deducting  a  reasonable  sum  for 
any  deterioration  she  may  have  suffered  up  to 
the  time  of  the  loss.  Gray  v.  Waln^  2  S.  &  R 
229.     Caze  v.  Richards^  ib.  237,  notes. 

901.  Where,  under  an  insurance  of  a  ship  and 

foods  belonging  to  the  same  owner,  from  Phila- 
elphia  to  Sarbadoes,  the  ship  was  obliged  to 
put  into  Antigua,  and  there  broken  up  and  sold 
with  the  cargo,  the  net  proceeds  of  both  being 
paid  to  the  supercargo,  it  was  held,  that  on 
abandonment  by  the  insured  for  a  total  loss, 
they  were  not  entitled  to  deduct  from  such  pro- 
ceeds, to  be  credited  to  the  insurer,  a  pro  rata 
freight  to  Antigua.  Armroyd  v.  Union  has.  Co. 
3  Binn.  437. 

902.  Where  the  insurer  is  liable,  beyond  the 
amount  of  a  total  loss,  for  expenses  which  have 
been  paid  by  the  insured,  the  latter  will  be 
allowed  interest  from  the  time  of  making  the 
advance.  Vandenkeuvel  v.  United  Ins.  Co,  1 
Johns.  406. 

903.  Where  a  cargo  is  insured  by  several  poli- 
cies, in  some  of  which  the  rate  of  exchange  is 
fixed  at  which  the  prime  cost  of  the  cargo  shall 
be  valued;  in  ascertaining  the  amount  of  the 
interest  insured,  upon  settlement  of  those  poli- 
cies in  which  the  rate  is  fixed,  the  whole  cargo 
is  to  be  valued  at  that  rate,  without  regard  to 
the  rate  by  which  the  values  were  ascertained  in 
the  other  policies.  Pleasants  v.  Maryland  Ins, 
Co.  8  Cranch,  55. 

904.  Where  an  assured,  after  proof  of  his  loss 
and  interest,  presents  a  statement  of  his  demands 
less  in  amount  than  what  he  is  legally  entitled 
to  recover,  he  is  not  estopped  from  recovering 
a  larger  amount,  if  a  settlement  is  not  made  in 
pursuance  of  such  statement.  American  Ins,  Co. 
V.  Grisioold,  14  Wend.  399. 

905.  In  calculating  the  loss  on  an  open  policy, 
the  premium  of  insurance  is  to  be  added.  Ogdm 
V.  Columbian  Ins.  Co.  10  Johns.  273. 

906.  The  premium  may  be  included  in  the 
valuation  of  the  property  insured,  without  a 
special  notice  to  that  effect.  Mayo  v.  Maine  hs. 
Co.  12  Mass.  259. 

907.  In  case  of  a  sale  under  the  bottomry 
bond,  after  an  abandonment,  the  insurer  is 
obliged  to  pay  the  insured  the  difference  be* 
tween  the  price  at  which  she  sells  and  the  price 
at  which  she  was  valued  in  the  policy.  Wiiluums 
V.  Smith,  2  Caines,  ]3. 

908.  The  premium  may  be  resorted  to  as  a 
^uide  to  discover  the  amount  intended  to  be 
insured.    Post  v.  Phanix  Ins.  Co.  10  Johns.  79. 

909.  In  a  valued  policy,  both  the  assurers  and 
the  assured  agree,  and  therefore,  the  assared  is 
excused  from  proving  at  the  trial  the  amoiint  of 
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the  lews.     Carson  t.  Marine  Ins,  Co.  2  Wash. 
C.  C.  468. 

910.  An  adjuBtment  of  loss  endorsed  on  a  poU> 
ey  by  the  insurer  is  not  conclrisive ;  misrepresen- 
tations may  be  shown  either  fraudulent  or  acci- 
dental.    Fucier  v.  HaUeU,  3  Johns.  Cas.  233. 

911.  If  the  assured  accepts  his  ffoods  at  an 
intermediate  port,  on  account  of  theolockade  of 
the  port  of  destination,  paying  full  freight,  and 
thence  tranships  them,  he  cannot  recover  of  the 
insurer  on  the  goods  either  the  expenses  of 
transhipping,  or  of  employing  lighters,  or  of 
obtaining  insurance  on  the  lighters.  Low  ▼. 
Davy,  5  Binn.  595. 

912.  If  the  agent  of  the  consignee  at  an  inter- 
mediate port  accept  the  ffooda  and  pay  the 
whole  freight,  the  underwriters  are  not  liable  to 
pay  transportation  from  the  intermediate  port  to 
the  port  of  destination,  nor  insurance  on  such 
transportation.    Low  y.  Davy,  2  S.  dc^  R.  553. 

913.  Where  an  insurance  was  made  by  the 
owners  of  five  sixths  of  a  car^o  of  specie, 
amounting  to  $90,000,  upon  their  interest  in 
the  cargo  to  the  extent  of  $30,000,  and  a  loss 
happened,  it  was  held,  that  they  were  entitled 
to  recover  the  whole  sum  insured,  and  not 
merely  five  sixths  thereof.  Pacific  Ins.  Co.  v. 
Catlcti,  4  Wend.  75.     S.  C.  1  Wend.  561. 

914.  Where  the  ship,  freight,  and  car^o,  were 
owned  by  the  same  person,  and  the  freight  and 
cargo  were  not  insured,  it  was  held,  that  the 
assured  on  the  vessel  could  recover  of  the  insur- 
ers only  the  proportion  chargeable  on  the  vessel. 
Jumel  V.  Marine  Ins.  Co.   7  Johns.  412. 

915.  One  of  three  joint  owners  of  a  vessel 
effected  insurance  on  the  freight,  in  his  own 
name,  for  account  of  the  owners,  by  a  valued 
policy.  There  was  a  total  loss,  and  notice  of 
abandonment  was  duly  given,  with  the  usual 
proofs  of  interest  and  loss ;  but  no  adjustment  had 
been  made.  Held,  that  he  might  set  off  this 
loss,  in  an  action  brought  against  him  by  the 
insurers  for  premiums  due  to  them  on  other 
policies  of  insurance.  Columbian  Ins.  Co.  y. 
Black,  18  Johns.  149. 

For  estimation  of  loss  on  a  vessel  never  heard 
from,  see  Hallet  v.  Phaniz  Ins.  Co.  2  Wash.  C.  C. 
279.  

XVII.  Return  of  Premium, 

916.  Fraud  is  an  answer  to  an  action  for  a 
return  of  the  premium.  Sehwarix  v.  U.  States 
Ins.  Co.  3  Wash.  C.  C.  170. 

917.  A  policy-  being  made  void  by  ftaud  in 
the  insured,  he  cannot  claim  a  return  of  the 
premium.     Hoyt  v.  Gilman,  8  Mass.  336. 

918.  The  insured  is  not  entitled  to  a  return  of 
the  premium  in  a  case  where  the  insurer  has 
detected  fraud.  Bimely  y.  S.  C.  Ins.  Co.  1  Rep. 
Con.  Ct.  154. 

919.  If  the  insured,  by  deception  and  false 
pretences,  induces  others  to  take  a  risk,  which, 
had  the  truth  been  disclosed,  they  would  have 
refused,  or  would  have  taken  on  different  terms, 
thereby  securing  to  himself  a  chance  to  claim 
an  indemnity  in  case  of  loss,  or  a  return  pre- 
mium in  case  of  safe  arrival,  it  is  such  a  fraud 
as  ought  to  defeat  his  claim  to  a  return  of  pre- 
mium. Schwartz  y.  U.  States  Ins.  Co.  3  Wash. 
C.  C.  170. 

920.  Where  the  policy  never  attaches,  aa  if 
the  vessel  never  sails  on  the  voyage  insured,  or 
if  it  becomes  void  by  the  failure  of  the  warranty, 
there  being  no  actual  fraud,  the  assured  is 
entitled  to  a  return  of  the  preminm.  Murray  v. 
€!oiumHa)n  Ins.  Co  4  Johns.  443. 


921.  Where  the  policy  never  attaches,  as  if 
the  vessel  never  sails  on  the  voyage  insured,  or 
if  it  becomes  void  by  a  failure  of  the  warranty, 
there  being  no  actual  fraud,  the  insured  is 
entitled  to  a  return  of  premium.  Richards  v.  Ma- 
rine  Ins.  Co.  3  Johns.  307. 

922.  Where  the  policy  does  not  attach,  and 
there  is  no  ground  to  presume  fraud,  the  insured 
are  entitled  to  a  return  of  premium.  Elbers  v. 
United  Ins.  Co.  16  Johns.  128. 

923.  If  the  risk  have  attached  but  for  a 
moment,  there  can  be  no  return  of  premium. 
Hendricks  v.  Commercial  Ins.  Co.  8  Johns.  1. 

924.  If  the  policy  ever  attached,  the  insurer 
has  a  claim  for  premium ;  if  otherwise,  he  has 
not.  Cleveland  v.  Fettyplace,  3  Mass.  392.  Tay- 
lor v.  Lowell,  ib.  331.  Merchants  Ins.  Co.  v. 
Clapp,  11  Pick.  56.   Homer  v.  Dorr,  10  Mass.  26. 

925.  Where  there  is  no  actual  fraud,  the  in- 
sured is  entitled  to  a  return  of  the  premium  in 
case  the  policy  becomes  void  by  a  failure  of  the 
warranty.  Detkvigne  v.  United  Ins.  Co.  1  Johns. 
Cas.  310. 

926.  Where  a  vessel  sails  on  a  voyage  di^* 
ferent  from  the  one  insured,  the  insured  is 
entitled  to  a  return  of  the  premium.  Forbes  v. 
Church,  3  Johns.  Cas.  159. 

927.  Where  the  insurer,  for  an  additional 
premium,  agrees  in  the  margin  of  the  policy 
that  a  supposed  deviation  shall  not  affect  the 
insurance  already  obtained ;  it  was  held,  that  the 
insured  were  not  entitled  to  a  return  of  the  pre- 
minm on  the  ground  that  the  entire  deviation 
had  not  been  made,  as  was  supposed  at  the  time 
of  the  agreement.  Crowningshield  v.  J\r.  Y.  Ins, 
Co.  3  Johns.  Cas.  142. 

928.  Where  insurance  was  effected  here  on 
condition  that  if  it  had  already  been  effected 
abroad,  a  certain  proportion  of  tne  premium  waa 
to  be  returned,  it  was  held,  that  insurance  made 
abroad,  after  the  date  of  the  policy  here,  did  not 
entitle  the  insured  to  a  return  of  the  premium. 
J\r.  y.  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1. 

629.  Where  one  insures  the  profits  of  a  ship, 
and  the  ship  returns  in  ballast,  the  insurer  is  not 
entitled  to  a  return  of  the  premium.  Jithel  v. 
Church,  2  Johns.  Cas.  333. 

930.  Under  a  declaration  on  the  usual  money 
counts,  if  the  jury  find  the  vessel  to  have  been 
un seaworthy,  and  the  policy  thereby  avoided, 
they  may  give  a  verdict  for  the  return  of  pre- 
mium. Penmman'v.  Tucker,  W  Mass.  66.  Fos' 
ter  v.  U.  States  Ins.  Co.  11  Pick.  85. 

931.  The  insured  is  entitled  to  have  the  pre- 
mium returned  if  the  ship  be  proved  to  have 
been  unseaworthy.  Porter  v.  Bussey,  1  Mass. 
435. 

932.  Under  a  declaration  on  the  usual  money 
counts,  if  the  jury  find  the  vessel  to  have  been 
unseaworthy,  and  the  policy  thereby  avoided, 
they  may  give  a  verdict  for  the  return  of  pre- 
mium. Penniman  v.  Tucker,  11  Mass.  66.  Fos 
ter  v.  U.  States  Ins.  Co.  11  Pick.  85. 

933.  If  a  vessel  was  not  seaworthy  when  the 
risk  insured  commenced,  and  thererore  neither 
party  bound  by  the  contract  of  the  insurance, 
the  preminm,  if  paid,  could  not  be  retained. 
Scriba  v.  Ins.  Co.  of  J^orth  .America,  2  Wash.  C. 
C.  107. 

934.  A  verdict  having  been  rendered  that  a 
policy  was  void  from  the  unseaworthiness  of  the 
vessel,  the  court  will  not  allow  a  new  trial  only 
for  that  the  jury  did  not  find  for  the  return  of 
premium.     Penniman  r.  Tucker,  11  Mass.  66. 

935.  A   policy  of  insurance  was  effected  on 
I  gooda,  ««from  Bayonne  to  New  York,"  to  tlie 
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amoant  of  ^7000 ;  and  aftexwards,  another  policy 
was  effected  on  the  same  goods,  with  different 
underwriters,  *^  at  and  from  Bajonne  to  the  first 
port  the  vessel  might  make  in  the  United  States," 
at  ^20,000,  and  the  vessel  arrived  safely  at  New 
York.  Held,  that  the  risk  on  the  second  policy 
was  not  divisible,  and  that  the  insured  were  not 
entitled  to  a  return  of  premium  from  the  second 
underwriters  at  New  York,  on  the  amount  cov- 
ered by  the  prior  insurance  in  Philadelphia. 
Columbian  Ina,  Co,  y.  Lynch,  11  Johns.  233. 

936.  The  premium  is  to  be  returned  which 
is  paid  for  insurance  aeainst  a  blockade  errone- 
ously supposed  to  exist.  Taylor  v.  ^msi€r,  4 
Mass.  56. 

937.  One  can  recover  back  the  premium  paid 
for  insurance  on  goods  expected  at  his  own  risk, 
but  which  come  only  consigned  to  him.  Toppan 
V.  Atkinson^  3  Mass.  365. 

938.  Insurance  at  and  from  A  to  B,  warranted 
to  have  sailed  before  a  certain  day:  the  war- 
ranty applies  to  the  voyage,  an^  not  to  the  risk 
in  port,  and  the  policy  attaches  on  the  subject 
in  port ',  so  that,  whether  the  vessel  sailed  before 
the  daj  or  not,  a  risk  has  been  run,  and  the  in- 
surer IS  entitled  to  his  premium.  Hendricks  v. 
Commercial  Ins.  Co.  8  Johns.  1. 

939.  In  an  action  upon  a  premium  note, 
where  the  insurers  have  become  liable  for  a 
return  of  premium  on  the  same  policy,  the 
maker  is  entitled  to  have  the  amount  of  the 
return 'deducted  from  the  amount  of  the  note; 
and  the  insurers  cannot  apply  the  return  to  the 
payment  of  other  premium  notes  given  by  the 
same  maker  on  other  policies  of  insurance. 
Phanix  Ins.  Co.  v.  Fiquet,  7  Johns.  383. 

940.  A  vessel  was  insured  from  Malta  to  St. 
Petersburg  for  a  premium  ^*  at  and  after  the 
rate  of  40  per  cent.,  to  return  15  per  cent,  if  the 
vessel  passed  the  Gut  of  Gibraltar  on  or  before 
the  30th  of  June  Isst,  and  the  risk  ends  without 
loss ;  or  15  per  cent,  if  the  risk  ends  in  safety  at 
Gottenburg.*'  The  vessel  passed  the  Gut  on 
the  9th  of  July ,x and  while  on  her  voyage  in  the' 
English  channel,  the  supercargo  received  infor- 
mation which  induced  him  to  abandon  the  voyage 
to  Petersburg,  and  go  to  London,  where  the 
vessel  and  cargo  were  seiied.  In  an  action  for 
a  return  of  the  15  per  cent  last  mentioned,  it 
was  held,  that  the  voyage  was  divisible,  and  that 
the  underwriters,  being  discharged  by  the  act  of 
the  insured  from  all  risk  from  Gottenburg  to 
St.  Petersburg,  were  bound  to  return  the  15  per 
cent.     Off  den  v.  Firemen  Ins.  Co.  12  Johns.  114. 

941.  Where  a  plain  tiff"  declares  for  a  total 
loss  on  the  policy,  and  adds  the  usual  money 
counts,  he  is  entitled  to  judgment  for  a  return 
of  the  premium,  if  the  court  is  of  opinion  that 
he  is  not  entitled  to  recover  for  a  total  loss,  on 
the  ground  that  the  policy  never  attached ;  pro- 
vided the  defendants  have  not  compelled  him 
to  elect  whether  be  would  proceed  for  the  pre- 
mium or  not.  Waddington  v.  Untied  Ins.  Co.  17 
Johns.  23.  And  the  premium  not  having  been 
paid  into  court,  the  plaintifff  in  suck  ease,  will 
be  entitled  to  interest  thereon  from  the  com- 
mencement of  the  suit,  or  from  the  time  when 
the  defendant  ought  to  have  paid  the  money 
into  court,  ib. 

For  allowance  of  interest  in  case  of  return  of 

Sremium,  see  Waddington  v.  UnUed  Ins.  Co.  17 
ohns.  23.  ^ 

XVni.   Action  on  the  Policy,  ^e. 

942.  Where  a  policy  was  entered  into  in  be- 
half, or  on  aocouati  of  th«  owaera  oi  a  cargO| 


they  only  can  sustain  an  action  upon  it :  wher* 
the  policy  is  for  whom  it  may  concern,  the  ao 
tion  may  be  maintained  by  any  one,  although  ha 
has  but  a  special  interest  in  the  cargo  as  by 
lien,  respondentia,  or  otherwise.  Pae\fie  Ins.  Co 
V.  CatUtt,  4  Wend.  75.     S.  C.  1  Wend.  561. 

943.  The  revocation  of  authority  to  claim 
indemnity  by  a  part  owner,  pending  the  action, 
does  not  affect  the  right  of  the  nominally  in- 
sured to  recover  for  the  other  part  owners,  the 
policy  being  made  for  whom  it  mav  concern. 
Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198. 

944.  A  suit  on  a  policv  of  insurance  is  prop- 
erly brought,  if  instituted  in  the  name  of  the 
owner  of  the  property  intended  to  be  insured. 
Ruan  V.  Gardner,  1  Wash.  C.  C.  145. 

945.  In  an  open  policy,  the  plaintiff  must 
prove  his  interest,  and  the  value  of  his  property, 
or  he  cannot  recover.  The  bill  of  lading  of 
the  outward  cargo  is  no  proof  of  the  interest  of 
the  plaintiff  in  the  homeward  cargo.  BraU  v. 
PettU,l  Wash.  C.C.  341. 

946.  The  same  evidence  of  interest  at  risk  is 
required  under  a  policy  for  a  term  of  time  as  on 
a  single  voyage.  Woleott  v.  Eagle  Ins.  Co.  4 
Pick.  429. 

947.  In  covenant  on  a  policy  of  insurance, 
the  declaration  need  not  aver  an  abandonment 
Hodgson  V.  Marifie  Ins.  Co.  5  Cranch,  100. 

9&.  In  an  action  on  a  policy  requiring  notice 
to  be  given  forthwith,  such  notice  must  be 
averred  in  the  declaration,  iniiuni  v.  Western 
Ins.  Co.  12  Wend.  452.  An  averment  of  notice, 
on  the  2d  of  April,  of  a  fire  that  occurred  on  the 
33d  of  February  is  not  good.  ib. 

949.  A  policy  of  insurance  stated  that  A  and 
B,  for  account  of  C,  did  make  insurance  and 
cause  themselves  to  be  insured,  dec,  and  the 
company  executed  the  policy  under  their  cor- 
porate seal.  In  an  action  on  the  policy,  the 
declaration  stated  that  the  plaintiff^  C,  according 
to  the  usage  and  custom  of  merchants,  thron|rh 
and  by  A  and  B,  his  attorneys  and  agents,  in 
his  own  name,  did  make  insurance,  dec.  Held, 
that  the  action  was  well  brought.  Maryiamd 
Ins.  Co.  V.  Graham,  3  Har.  &  J.  62. 

950.  In  an  action  on  a  policy  of  insurance,  «n 
averment  that  the  plaintiffs  have  an  entire  in- 
terest in  themselves  in  the  subject  insured  can- 
not be  supported  by  evidence  of  a  joint  interest 
with  others  nor  can  an  averment  of  joint  interest 
with  othen  be  supported  by  proof  of  a  sole  in- 
terest. Catlett  V.  Ins.  Co.  Paine,  594.  The 
plaintiffs  purchased,  separately,  each  a  moietj 
of  the  cargo,  and  instructed^  their  agf  nt  to  get 
it  insured  on  their  joint  account.  The  agent 
efileeted  the  insurance,  but  the  policy  was  ex- 
pressed to  be  on  account  of  the  **  owners.'* 
Afterwards,  one  of  the  plaintiffs  transferred  h&lT 
his  share  to  the  pereon  who  was  to  go  in  the 
vessel  as  supercargo.  Held,  that  the  term 
**  owners  '*  was  descriptive  of  the  persons  in- 
tended to  be  insured,  and,  referring  to  matters 
out  of  the  policv,  was  open  to  explanation  bj 
extrinsic  proof,  tb.  Held,  also,  that  as  the  un^ 
derwriters  understood,  when  they  made  the 
insurance,  that  it  was  on  account  of  the  plain- 
ti£p8  only,  they  could  not  set  up,  that  the  super- 
cargo became  an  owner  before  the  commence* 
ment  of  the  risk.  ib.  The  bill  of  lading  on  its 
face,  and  the  other  papers,  showed  that  the 
interest  of  the  three  ownen,  after  shipment,  was 
joint.  There  was  an  indorsement  on  the  bill  of 
lading,  stating  that  one  half  of  the  cargo  was 
the  property  of  one  of  the  plaintiffii,  and  the 
other  half  the  property  of  the  ether  plnaAiff  and 
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the  laperoargo.  Held,  that  the  indonement 
wu  intended  only  to  shov  the  extent  of  each 
owner's  interest  and  that  the  separate  purchase 
of  the  cargo,  together  with  the  indorsement,  did 
not  prove  that  their  interest  wu  several,  ib. 
Before  the  end  of  the  voyage,  it  was  broken  up, 
and  the  insured  abandoned,  upon  learning  the 
fact.  On  the  loss  of  the  voyage,  the  master 
delivered  the  ^specie,  which  constituted  the 
cargo,  to  the  supercargo,  whose  duties,  as  such, 
were  not  to  commence  until  the  end  of  ihe 
voyage,  and  it  was  invested  by  him  in  cotton. 
Held,  that  as  the  supercargo  was  not  interested 
in  the  policy,  his  acts  did  not  bind  the  joint 
owners ;  that  his  capacity  as  supercargo  sus- 
pended whatever  powers  he  might  have  had  as 
partner ;  and  that  the  investment  by  him  of  the 
specie  was  as  agent  of  the  underwriters,  and 
did  not  constitute  an  act  of  ownership  which 
waived  the  abandonment,  ib* 

951.  Assumpsit  will  not  lie  upon  a  policy  of 
insurance,  under  seal.  Hepburn  v.  AtUd^  1 
Cranch,  331. 

952.  In  an  action  of  covenant,  upon  a  policy 
under  seal,  all  special  matter  of  defence  must  be 
pleaded.  Under  the  plea  of  "  covenants  per- 
formed," the  defendant  cannot  give  evidence 
which  goes  to  vacate  the  policy.  Marine  Ins, 
Co.  V.  Hodgson,  6  Cranch,  206. 

953.  In  an  action  upon  a  valued  policy,  the 
underwriters  cannot  be  permitted  to  show  that 
the  real  value  of  the  vessel  was  different  from 
that  stated  in  the  policy,  ib, 

954.  Under  a  stipulation  in  a  policy,  that  the 
loss  should  not  be  demanded  till  within  three 
months  after  proof  made,  it  was  held,  that  a 
suit  could  not  be  commenced  till  the  three 
months  have  elapsed.  Camberlingy.  M'CaUy2 
Yeates,  281.    S.  C.  2  Dall.  280. 

955.  A  policy  providing  that  a  loss  should  be 
paid  in  60  days  after  proof,  an  action  for  a  gen- 
eral average  loss  commenced  less  than  60  days 
after  notice  of  loss  was  held  to  be  premature. 
Bryant  v.  Commonwealth  Ins,  Co.  6  Pick.  131. 
Claims  for  a  general  average  loss,  and  a  total 
loss,  may  be  joined  in  one  count,  ib. 

956.  The  questions,  whether  the  voyage  was 
broken  up,  and  whether  the  captain  was  justified 
in  returning,  are  questions  for  the  court,  and  not 
for  the  jury.  King  v.  Delaware  Ins.  Co.  6 
Cranch,  71. 

957.  In  an  action  on  a  policy  of  insurance  on 
a  careo,  the  undervmters  may  give  in  evidence 
that  the  vessel  had  not  a  competent  crew  or  a 
competent  captain;  but  this  is  a  question  of 
fact  for  the  jury,  and  cannot  be  taken  advantage 
of,  on  a  motion  for  a  new  trial,  if  it  was  not 
raised  on  the  trial.  Treadwell  v.  Union  Ins.  Co. 
6  Cow.  270. 

958.  Whether  the  time  of  a  ship's  sailing  is 
material  to  the  risk,  is  a  question  for  the  jury. 
JfLanahan  v.  Universal  Ins.  Co.  1  Pet.  170. 

959.  What  is  a  competent  crew  ;  when  a  crew 
should  be  on  board ;  what  is  proper  pilot>ground  ; 
what  is  the  usage  in  relation  to  the  master  and 
crew  being  on  board  when  the  ship  breaks 
ground,  —  are  questions  for  the  jury,  depending 
on  nautical  testimony,  ib, 

960.  Whether  what  constitutes  a  bilging  is  a 
question  of  law  or  fact— ^ftuers.  EUery  v.  Mer' 
cJkanU  Ins.  Co.  3  Pick.  46. 

961.  Depositions  read  in  the  course  of  the  pro- 
eeedings  in  the  condemnation  of  a  vessel  are 
not  evidence  in  an  action  on  the  policy  of  insu- 
rance of  such  vessel.  Marine  Ins.  Co.  v.  Hodg' 
gan^  6  Cranch,  206.    To  prove  the  condemnation, 
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it  is  only  necessary  to  produce  the  libel  and  the 
vessel,  ib. 

962.  In  an  action  on  a  policy  of  insurance,  to 
prove  the  ownership  of  the  vessel,  and  that  she 
was  documented  as  an  American  ship,  in  com- 
pliance with  the  warranty,  the  plaintiff  offered 
a  copy  of  the  vessel's  register,  certified  to  be  • 
true  copy  bv  the  collector,  and  proved  the  hand- 
writing of  the  collector.  Held,  that  the  evidence 
was  insufficient,  but  that  the  copy  should  be 
authenticated  by  the  evidence  of  a  witness,  who 
had  compared  it  with  the  original.  Coolidge  v. 
Fireman's  Ins,  Co.  14  Johns.  308. 

963.  The  proces'  verbal^  delivered  into  the 
court  of  admiralty,  at  a  foreign  port,  was  held 
not  admissible  in  evidence  in  an  action  against 
insurers.  Richette  v.  Stewart^  1  Dall.  317.  So 
also,  in  such  action,  a  protest  of  the  captain, 
made  long  after  the  damage,  and  not  at  the  first 
port  of  arrival,  was  refused,  ib. 

964.  The  protest  of  the  master  and  mariners  is 
admissible  evidence,  in  an  action  against  the 
insurer  by  the  owners  of  a  vessel.  Miller  v.  8. 
C,  Ins,  Co.  2  M'Cord,  336. 

965.  Theprotest  of  a  master  is  evidence  for  the 
insured.  'The  warrant  and  survey  in  admiralty 
may  be  read  in  evidence.  The  onus  probandi  of 
seaworthiness  lies  on  the  insured,  unless  the 
vessel  is  plainly  lost  by  sea  damage.  Broton 
V.  Girard,  4  Teates,  115. 

966.  A  paper  purporting  to  be  a  copy  of  a  de- 
cree of  a  court  of  appeals  in  admiralty,  and  not 
certified  under  seal,  cannot  be  read  in  evidence 
though  exhibited  by  the  assured  to  the  under- 
writer as  one  of  the  preliminarv  proofs  of  loss. 
Thurston  v.  Murray,  3  Binn.  32b. 

967.  A  sentence  or  judgment  of  a  court  of 
competent  and  exclusive  jurisdiction,  foreign  or 
domestic,  is  conclusive  on  a  part^  to  the  suit  in 
all  future  trials  of  the  same  question,  whether  it 
arises  directly  or  collaterally.  Baxter  v.  Aeis 
England  Ins.  Co.  6  Mass.  279.  But  the  sentence 
must  distinctly  and  specifically  state  the  causes 
of  the  condemnation.  Robinson  v.  Jones,  8  Mass. 
536.  And  it  must  appear  that  a  trial  was  had  in 
its  essentials,  as  well  as  in  its  forms.  Saiover  v. 
Maine  Ins,  Co.  12  Mass.  291.  See  Higgtns  v. 
Ldvermore,  14  Mass.  106. 

968.  Under  the  clause  introduced  into  policies 
of  insurance,  relative  to  the  sentence  of  a  foreign 
court,  the  foreign  sentence  is  not  conclusive  in 
our  courts  to  falsify  the  warranty,  which  the 
assured  is  still  at  libertv  to  vindicate.  The  un- 
derwriters mAv,  nevertheless,  read  the  proceed- 
ings of  the  roreign  court  as  evidence,  though 
not  as  conclusive  evidence.  Calbreath  v.  Oraey^ 
1  Wash.  C.  C.  219. 

969.  A  policy  of  insurance  contained  a  clause, 
'*  that  if  the  vessel,  upon  a  regular  survey,  should 
be  declared  unseaworthy,  by  reason  of  her  being 
unsound,  du:.,  the  insurers  should  not  be  bound 
to  pay  the  subscription."  In  an  action  on  the 
policy,  the  declaration  stated  the  facts  of  the 
loss  specially,  whereupon  the  defendant  admitted 
the  facts  stated,  and  pleaded  in  bar  the  survey, 
which  in  substance  condemned  the  vessel  as 
unseaworthy.  Held,  on  demurrer,  that  the  plea 
was  good.  Brandegee  v.  Jiational  Ins,  Co.  20 
Johns.  328.  It  is  not  necessary  that  such  survey 
should  follow  the  exact  terms  of  the  clause  in 
the  policy  ;  it  is  sufficient,  if  it  state  particular 
facts  from  which  the  conclusion  of  unsoundness 
is  drawn,  and  that  for  that  cause  alone  she  is  de- 
clared unseaworthy.  ib, 

970.  The  slip,  or  application  for  insurance,  is 
inadmissible  in  evidence,  in  a  court  of  law,  to 
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■how  the  mteniitm  of  the  parties.  It  is  proper 
Dvidence  only  to  show  s  misrepresentation. 
Oon>  T.  WkeaetL,  8  Wend.  160. 

971.  In  an  action  on  a  policy  of  insurance,  a 
3op7  of  a  letter  from  the  master  of  the  ship  to 
Che  correspondents  of  his  owners,  informing 
them  of  the  loss,  transmitted  by  the  corre- 
spondents  to  the  owners,  was  held  sofficient 
proof  of  the  fact  of  loss,  that  being  the  best 
evidence  which  the  party  posseised.  Lairrenes 
V.  Octmn  Ins.  Co.  11  Johns.  241. 

972.  Proof  that  there  was  a  register  of  the 
vessel,  is  prima  facie  evidence  that  it  was  on 
board  durine  a  voyage  insured.  Catlett  v.  Pae\fie 
ins.  Co.  1  Wend.  561 . 

973.  A  policy  of  insurance  was  underwritten 
upon  the  entirety  of  a  ship ;  and  the  ship's  papers 
on  the  voyage  showed  a  joint  ownership  of  the 
master  and  the  assured ;  held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papers  and  prove  a  sole  ownership  in  the  assured, 
and  that  the  papers  were  all  wrong  and  founded 
in  mistake.     Old  r.  EagU  Ins.  Co.  4  Mason,  390. 

974.  Insurance  having  been  effected  **on  ac- 
oount  of  the  owners,**  extrinsic  evidence  may 
show  who  are  the  insured,  and  two  out  of  three 
owners,  insured  for  their  separate  benefit,  can 
maintain  an  action  in  their  own  names  without 
joining  the  other  owner.  CatUit  v.  Pacific  Ins. 
Co.  1  Wend.  561. 

975.  Parol  evidence  is  admissible  to  prore  an 
abandonment,  though  made  originally  in  writing ; 
nor  is  it  necessary  to  give  notice  to  produce  the 
original.     Peyton  t.  HalUu^  1  Caines,  363. 

^6.  A  case  made  between  the  assurers  and 
assured,  in  an  action  on  a  policy  of  insurance,  will 
not  be  received  in  evidence  in  another  suit,  in 
which  the  parties  are  different,  tbouffh  it  relate 
to  the  same  subjeot  or  policy.  EUtng  r.  Scott^ 
8  Johns.  157. 

977.  A  policy  of  insurance  may  be  explained 
by  the  written  order  to  make  insurance.  Insurers 
are  bound  to  inform  themselves  of  the  usages  of 
trade.    Iforris  t.  Ins.  Co.  3  Teates,  84. 

978.  In  actions  upon  policies  of  insurance,  the 
court  will  order  the  insured  to  produce,  upon 
affidavit,  all  papers  or  letters,  or  true  copies 
thereof,  relative  to  the  matters  in  issue  between 
the  parties.  LawrenM  v.  Ocean  Ins.  Co.  11  Johns. 
841  ~5,  note.  And  upon  the  production  of  such 
letters  or  papers,  at  the  trial,  the  insured  are 
entitled  to  have  the  whole  read,  it  being  analo- 
gous to  an  answer  in  chancery,  when  given  in 
evidence  in  a  court  of  law.  ih. 

979.  Where  a  ship  is  condemned  abroad  as 
not  worth  repairing,  in  an  action  on  the  policy,  the 
defendant  having  seen  the  survey,  the  plaintiff 
is   not  bound   to  produce   it.    MUeheU  v.  Aew 

'  England  Mar.  Ins.  Co.  6  Pick  117. 

^0.  In  a  suit  between  the  insurer  and  insured 
on  a  steamboat  policy,  the  captain  of  the  boat  at  the 
time  of  the  loss  is  a  competent  witness.  Howell 
V.  Cincinnati  Iiu.  Co.  7  Ham.  (Part  Ist,}  876. 

981.  In  an  action  upon  a  policy  of  insurance,  it 
appeared  that  when  the  insurers  were  applied  to  for 
payment,  for  a  total  loss,  they  replied,  that  they 
would  not  settle  the  claim  in  any  way.  Held,  that 
this  was  a  waiver  of  preliminary  proof  of  interest  in 
the  insured.    Francis  v.  Ocean  Ins.  Co.  6  Cow.  404. 

988.  A  certificate  given  by  a  supercargo,  upon 
his  return  from  the  voyage  insured,  and  who,  at 
the  time  it  is  offered,  is  dead,  is  inadmissible  to 
prove  tbe  plaintiff's  interest  in  the  return  cargo. 
Evidence  cannot  be  given  to  prove  what  the  su- 
percargo had  declared  on  this  subject.  Beale  v. 
Pettitj  1  Wash.  C.  C.  841. 


963.  In  covenant  on  a  policy  of  insanaee,  it  is 
no  defence  to  the  underwriters,  that  the  premimn 
has  been  enjoined  by  a  court  of  chaneerj.  Han- 
son V.  Marine  Ins.  Co.  5  Cranclu  100. 

984.  In  an  action  on  a  policy  of  insurunee,  tbe 
court  will  not  compel  the  assured  to  produce,  for 
the  inspection  of  the  underwriters,  their  instrae- 
tions  to  the  master  of  the  vessel,  the  correspond- 
ence between  the  owners  during  the  voyage,  the 
log-book,  the  clearanoe,  and  other  custom-honae 
papers  relevant  to  the  case.  Sage  v.  MiddLeiowm 
Ins.  Co.  5  Day,  409. 

985.  In  an  action  on  a  policy  of  insurance,  H 
was  held,  that  the  question,  whether  the  risk  had 
been  materially  increased  by  the  sailing  of  the  ves 
sel  on  her  voyage  at  one  time  instead  of  another, 
ought  not  to  be  submitted  to  the  jury,  where  there 
was  no  testimony  whatever  in  tbe  case  to  war- 
rant the  jury  in  drawing  such  conclusion.  Al- 
legre  v.  Maryland  Ins.  Co.  8  Gill  A  Johns.  136. 

966.  In  an  action  for  a  total  or  partial  loss  by 
the  assignee  of  a  policy,  the  insurer  may  set  off 
any  debt  due  to  him  by  the  assignor  at  the  time 
of  making  the  policy.  Ronsset  v.  Ins.  Co.  of  IC. 
jimerica^  1  Binn.  4S^.  Gourdon  v.  Ins.  Co.  of  Jf. 
America^  ib.  430,  noU. 

987.  The  question  of  fiict  of  there  having  been 
a  material  concealment  on  the  part  of  the  plain- 
tiff, having  been  left  to  the  jury,  and  they  having 
found  a  verdict  for  the  defendant,  a  new  trial 
will  not  be  granted  on  the  ground  of  the  conceal- 
ment not  he'ing  material.  Himely  y.  S.  C.  Ins. 
Co.  1  Rep.  Con.  Ct.  154. 

988.  The  testimony  being  unsatisfhetory  upon 
the  point,  a  new  trial  was  allowed,  that  the 
charge  of  a  wilful  delay  in  the  voyage  might  be 
further  inquired  into.  Areos  v.  8.  C.  Ins.  Co. 
8  M'Cord,  113. 

989.  A  suit  on  a  policy  against  an  incorporated 
insurance  company,  is  not  entitled  to  preference 
on  the  calendar  within  tbe  statute,  (sess.  48» 
c.  385,  §  4.)    Anonymous^  6  Cow.  41. 

990.  The  loss  of  the  cargo  carries  the  loss  of 
the  profita,  and  no  proof  of  profito  is  needed 
where  the  cargo  is  lost.  Petapsco  Ins.  Co.  v. 
Coulter,  3  Pet.  828. 

991.  A  sentence  of  a  court  of  admiralty  is  su£> 
ficient  evidence  of  a  condemnation,  without 
showing  the  previous  proceedings;  and  a  copy 
of  the  sentence,  under  the  seal  of  the  court, 
signed  by  the  actuary  in  the  absence  of  the 
register,  accompanied  with  proof  of  the  seal  and 
signature,  was  held  a  sufficient  authentication. 
Gardcre  v.  Columbian  Ins.  Co.  7  Johns.  514. 

998.  Evidence  of  a  usage  in  NewYork  to  give 
the  insurer  notice  when  any  thing  is  done  by  th  i 
assiured  to  increase  the  risk,  is  not  admissible  t> 
vary  the  contract.  SteUins  v.  Globe  Ins.  Co.  Z 
Hall,  638. 

993.  The  protest,  invoice,  and  original  bills  of 
parcels  of  the  goods  mentioned  in  the  invoice ; 
a  survey  of  the  goods,  by  which  it  appeared  that 
they  were  damaged  by  sea  water ;  and  an  au- 
thenticated account  of  the  sale  of  the  goods  at 
auction,  •—  were  considered  sufficient  proof  of  in- 
terest and  lost.  Johnston  t.  Columbian  Ins.  Co.  7 
Johns.  315. 

994.  An  insurance  apparently  made  for  an  in- 
dividual may  be  shown  to  be  for  a  firm.  Law- 
rence  v.  Seber,  8  Caines,  803. 

XIX.    Transfer  of  Policy,  ^. 

995.  A  policy  of  insurance  may  be  assigned  in 
equity.  The  insurers,  without  notice  of  the  as- 
signment, are  entitled  to  any  set-off  they  might 
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haTe  had  against  the  assignor.     Gourimt  y.  Ins. 
Co.  of  Jf.  America,  3  Yeates,  327. 

9d6.  A  conditional  transfer  of  property  insured 
will  not  avoid  a  policy.  Gordon  v.  Mass.  Ins. 
Co.  2  Pick.  249. 

997.  A  person  having  assigned  with  other 
property  his  vessel  insured,  for  the  payment  of 
his  debts,  the  surplus  to  be  returned  to  him,  and 
the  creditors  having  released  their  demands, 
mast  show,  in  order  to  recover  on  the  policy,  that 
there  was  such  surplus.  Lazarus  v.  Common- 
wealth  Ins.  Co.  5  Pick.  76. 

998.  A  policy  having  been  assigned  with  the 
assent  of  the  insurer,  we  assignee  can  claim  for 
lops  happening  during  the  voyage  insured  before 
or  afler  the  assignment.  Cleveland  Y.MLap^  5 
Mass.  201. 

999.  A  policy  being  assigned  with  the  consent 
of  the  insurer,  so  that  its  benefit  enured  to  the 
assignee,  he  is  liable  to  pay  the  premium  note, 
and  the  assignor  is  discharged,  ib. 

1000.  The  assignment  or  a  policy,  without  the 
knowledge  of  the  insurer,  vests  an  equitable  in- 
terest  in  the  assignee.  Wakefield  v.  Martin^  3 
Mass.  558. 

1001.  Under  the  Massachusetts  form  of  pol- 
icies, none  but  the  parties,  or  their  legal  repre- 
sentatives, can  avail  themselves  of  the  contract, 
except  by  a  valid  transfer,  assented  to  by  the  in- 
surer.    Carroll  y.  Boston  Ins.  Co.  8  Mass.  515. 

1002.  Insurers  are  not  released  from  their 
liability  by  a  transfer  of  the  interest  of  one  part 
owner  to  another  part  owner,  who  obtains  insur- 
ance on  the  whole  vessel,  and  does  not  disclose 
the  transfer  nor  make  any  alteration  in  the  pa- 
pers of  the  ship.  Pratt  v.  Phcmix  Ins.  Co.  1 
Browne,  267. 

10b3.  In  an  action  on  a  policy  of  insurance 
against  an  incorporated  company,  whose  policies, 
by  the  act  of  incorporation,  may  be  assigned,  it  is 
necessary  that  the  assignee  should  aver,  in  his 
declaration,  that  he  has  become  the  assignee  of 
the  subject  insured.  A  general  averment  would 
be  sufficient  if  the  plaintiff  could  maintain  his 
action  at  common  law.  Granger  v.  Howard  Ins. 
Co.  5  Wend.  200. 

1004.  After  a  loss,  the  insured  may  assign  his 
interest  in  the  policy  for  the  benefit  of  creditors, 
without  the  consent  of  the  insurer.  Brichta  v. 
LafayeUe  Ins.  Co.  2  Hall,  372. 

1005.  An  agreement,  that  a  policy  shall  be 
void  if  transferred  or  pledged  without  the  pre- 
vious consent  in  writing  of  the  assurers,  should 
be  construed  strictly,  and  nothing  but  an  ef- 
fectual transfer  or  pledge  will  come  within  the 
terms  of  it.  Lazarus  v.  Commonwealth  Ins.  Co. 
5  Pick.  76. 

1006.  In  case  of  an  assignment  of  a  policy 
before  the  vess^  sails,  the  insured  need  not  give 
notice.     Earl  v.  Shaw,  1  Johns.  Cas.  313. 

XX.    Other  Matters. 

1007.  If  a  vessel  become  disabled,  and  another 
one  could  be  procured  in  the  port  of  distress  or 
a  contiguous  port,  the  master  should  procure  it, 
and  forward  the  cargo,  or  the  underwriters  on 
the  cargo  will  not  be  liable;  but  where  resort 
must  be  had  to  distant  places  to  procure  a  vessel, 
and  there  were  serious  impediments  in  the  way 
of  putting  the  cargo  on  board,  this  rule  will  not 
be  obligatory.  Treadwell  v.  Union  Ins.  Co.  6 
Cow.  270. 

1008.  In  oase  the  ship  becomes  disabled  dur- 
ing the  voyage,  the  master  is  not  bound  to  seek 
for  another  vessel  out  of  the  port  of  distress,  or 
out  of  a  port  immedi^ly  oontiguooa  thereto,  in 


order  to  carry  on  the  earffo  to  its  place  of  destfr- 
nation.     Saltus  y.  Ocean  Ins.  Co.  12  Johns.  107. 

1009.  It  is  the  duty  of  the  master,  when  the 
ship  becomes  disabled  during  the  voyage,  to  pro- 
cure another  vessel,  if  it  is  in  his  power,  and  the 
insurer  is  not  answerable  for  the  consequences 
of  his  voluntary  neglect  to  do  so,  unless  such 
neglect  is  caused  by  an  act  of  barratry.  And  it 
is  a  general  rule  that  the  plaintiff  in  an  action  on 
the  policy,  in  order  to  entitle  himself  to  recover 
on  the  ground  of  the  loss  of  the  voyage,  must 
show  that  another  vessel  could  not  be  obtained. 
Schieffelin  v.  ./V.  York  Ins.  Co.  9  Johns.  21. 

1010.  Where  a  master  of  a  vessel  which  is 
captured,  who  is  also  part  owner,  makes  a  com- 
promise with  the  captors,  prudently  and  bona  fide, 
while  he  is  acting,  ex  necessitate,  in  his  character 
of  master,  for  the  benefit  of  all  concerned,  it  af- 
fects his  interest  in  no  other  manner  than  it  does 
that  of  the  other  owners,  in  respect  to  insurance, 
and  his  rights  under  the  policy  are  the  same, 
and  stand  on  the  same  ground,  as  those  of  the 
other  owners.  WaddeU  y.  Columbian  Ins.  Co. 
10  Johns.  61. 

1011.  Insurance  on  goods  :  the  vessel  was 
captured  by  a  French  privateer,  carried  in,  and 
proceeded  against  under  the  Berlin  and  Milan 
decrees ;  the  master  was  advised,  by  counsel,  by 
the  American  consul-general  and  agent  of  prizes, 
and  by  the  American  minister,  that  the  property 
would  certainly  be  condemned,  and  that  he  ought 
to  attempt  a  compromise  with  the  captors  ;  and 
accordingly  the  master,  who  was  also  part  owner 
of  the  ship,  compromised,  both  for  the  ship  and 
carffo.  Held,  that,  although  the  parties  to  the 
policy  had  neither  authorized,  nor  adopted  since, 
the  act  of  the  master,  yet  as  he  was  ez  necessitate 
the  mutual  agent  of  both  parties,  to  do  what  was 
right,  his  acts  done  in  good  &ith,  and  for  the 
benefit  of  all  concerned,  could  not  prejudice  the 
rights  of  either.  Clarkson  v.  Pheenix  Ins.  Co, 
9  Johns.  1.  The  mode,  nature,  or  value,  of  the 
composition,  in  such  case,  is  immaterial ;  the  sole 
question  is,  whether  it  was  done  with  prudence 
and  good  fiiith.  ib. 

1012.  The  master's  protest  of  a  loss  must  be 
made  at  the  first  port  where  it  is  practicable. 
Boyee  v.  Moore,  2  Dall.  196. 

1013.  If  the  agent  of  the  insurers  make  an  ad- 
justment of  a  loss,  they  are  bound  thereby,  if 
they  examine  it  and  do  not  dissent.  Bordes  y. 
Hallett,  1  Caines,  444. 

1014.  Where  an  agent  of  the  insured,  through 
misapprehension,  adjusted  a  claim  as  an  average 
instead  of  a  total  loss,  and  cancelled  the  policy,  be 
was  held  liable  for  the  whole  amount.  Bundle  v 
Moore,  3  Johns.  Cas.  36. 

1015.  If  one  merchant  is  in  the  habit  of  effect- 
ing insurances  for  another,  and  neglects  to  have 
the  same  done  when  ordered,  he  is  himself  an- 
swerable for  the  loss  as  if  he  was  the  insurer,  and 
is  entitled  to  the  premium.  Morris  y.  Summeri, 
2  Wash.  C.  C.  203. 

1016.  Where  insurance  is  effected  by  an  agrent 
without  the  knowledge  of  his  principal,  for  the 
benefit  of  his  principal,  his  principal  may  affirm 
the  contract,  and  sue  in  his  own  name.  Bridge 
y.  Jfiagara  Ins.  Co.  1  Hall,  247. 

1017.  Where  the  agreement  of  insurance  was 
made  while  both  parties  were  ignorant  of  the 
loss,  and  the  policy  was  completed  and  executed, 
although  not  delivered,  it  was  held  to  be  valid 
and  binding.  Kohne  v.  Ins.  Co.  ofJf.  America,  1 
Wash.  C.  C.  93. 

1018.  No  acts  done  by  the  insured  to  avoid 
confiscation  under  the  laws  of  a  foreign  pow 
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ar,  if  jiMtified  by  tlie  oaage  of  tzmde,  can  avoid 
the  poiicj.  lamngMUm,  r.  MaryUmd  Ins.  Co.  7 
Cimncli,  506. 

1019.  If  the  insared  do  any  act  which  increaaea 
the  riak  of  capture  and  detention,  according  to  the 
common  practice  of  the  belligerent,  it  may  avoid 
th^  policy,  ib. 

1020.  A  contract  of  inaorance  is  not  void, 
Ihongh  it  ia  to  cover  conduct  which  forfeits  the 
insured's  bonds  to  the  United  Statea.  Ward  v. 
Wood,  13  Mass.  539. 

1021.  A  reasonable  compromise,  made  by  a  su- 
percargo, to  free  a  vessel  from  detention  afler  cap- 
ture, is  binding  on  the  insurer.  WdUs  v.  Gray^ 
10  Mass.  42. 

1022.  Where  parties  to  a  contract  of  insurance, 
ignorant  of  the  facts,  made  an  agreement  by  a 
memorandum  on  the  policy,  which  was  intended 
as  an  indulgence  to  the  assured,  the  mistake  will 
not  prejudice  either  of  them*  Seriba  v.  Ina.  Co. 
of  North  America,  2  Wash.  C.  C.  107. 

1023.  The  plaintiffs  procured  insurance  for 
^12,000  on  the  Anna  Maria,  from  Cadiz  to  Ant^ 
werp,  by  a  valued  policy,  and  the  vessel  having 
put  into  Gibraltar  in  distress,  the  captain  exe- 
cuted a  bottomry  bond,  which  was  dated  a  few 
days  before  the  policy  was  made.  The  jury 
found  the  real  value  of  the  Anna  Maria  to  be 
$15,000.  Held,  that  the  amount  of  the  bottomry 
bond  should  be  deducted  from  the  agreed  value 
of  the  policy  or  the  real  value.  WaUon  v.  Ins. 
Co.  of  fCorth  America,  3  ib.  1. 

1024.  In  a  suit  in  rem  on  a  bottomry  bond,  un- 
derwriters to  whom  an  abandonment  is  made, 
which  has  not  been  accepted,  axe  not  admissible 
as  claimants.     The  Skip  Packet,  3  Mason,  255. 

1025.  An  order  for  msurance  against  all  risks, 
for  account  of  whom  it  may  concern,  covers  bel- 
ligerent as  well  as  neutral  risks ;  and  an  endorse- 
ment thereon,  stating  ^'  idthough  our  advices  give 
us  no  reason  to  believe  that  there  will  be  any 
articles  contraband  of  war  on  board,  still,  as  we 
wish  to  be  covered  as  against  all  possible  risks,  we 
request  your  reconsideration  of  the  within,  in- 
eluding  articles  contraband  of  war,"  does  not 
alter  ue  character  of  the  original  application, 
nor  constitute  a  warranty  or  representation  of 
neutrality.  Ins.  Co.  v.  Batkurst,  5  Gill  &  Johna. 
159. 

1026.  If  a  contract  of  insurance  be  legal  when 
it  is  made,  and  the  performance  of  it  is  rendered 
illegal  by  a  subsequent  law,  both  parties  are  dis- 
charged from  its  obligations.  In  such  case,  the 
msured  loses  his  indemnity,  and  the  insurer  his 
premium.     Gray  v.  Sims,  3  Wash.  CO.  276. 

1027.  Where  the  thing  insured  becomes  by 
law  directly  chargeable  with  any  expense,  contn- 
bution,  or  loss,  m  consequence  of  a  particular 
peril,  that  peril  is  the  proximate  cause  of  such 
expense.    Peters  v.  Warren  Ins.  Co.  14  Pet.  99. 

1028.  Where  a  ship  lost  her  false  keel  at  the 
Cape  de  Verd  Islands,  whereby  she  became  ex- 
posed to  the  action  of  the  worms,  which  obtained 
entrance  into  her  in  the  Pacific  Ocean,  and  des- 
troyed the  ship,  it  was  held,  that  the  loss  was  a 
consequential  injury  and  did  not  come  within  the 
policy.  Hazard  v.  Ins.  Co.  1  Sunmer,  218.  In 
such  case,  the  master  should  have  caused  the  ship 
to  be  repaired ;  and,  in  not  doinff  so,  he  was  guilty 
of  negligence,  which  exonerated  the  underwriters 
horn  the  subsequent  loss  by  worms  which  was 
occasioned  thereby,  ib. 

1029.  Where  insurance  is  made  on  a  vessel,  on 
one  fourth,  valued  at  $5500,  the  valuation  applies 
to  the  interest  insured  and  not  to  the  whole  ahip. 
Post  V.  Pkmnix  Ins.  Co.  10  Johns.  79. 


1030.  By  the  terms  ^  invoice  price  of  ths 
goods,"  is  to  be  understood  the  prime  cost.  La 
Roy  V.  Untied  Ins.  Co.  7  ib.  343. 

1031.  In  a  policy  on  goods  effected  in  New 
York  at  the  rate  of  12  cents  per  pound,  English 
pounds  are  understood,  though  the  invoice  speci- 
fy the  weight  to  be  French.  Grade  v.  Bowne^ 
2  Caines,  30. 

1032.  Where  a  verdict  was  taken  against  the 
defendants  by  consent,  subject  to  the  report  of 
auditors,  in  order  to  ascertain  the  amount  of  the 
loss  suffered  by  the  plaintiff;  it  was  held,  that  the 
defendants  by  this  course  only  admitted  that  the 
plaintiff  had  some  cause  of  action ;  and  did  not 
preclude  themselves  from  an  inquiry  into  the  caoae 
and  nature  of  the  loss,  and  the  amount  which 
was  attributable  to  the  perils  insured  again^. 
DonneU  v.  Ins.  Co.  2  Sumner,  366. 

1033.  The  insurer  having  acknowledged  in  the 
policv  the  receipt  of  the  premium,  and  the  in- 
sured  having  afterwards  a  right  to  a  return  of  the 
premium,  he  may  recover  the  same  by  an  action 
for  money  had  and  received,  though  he  gave 
therefor  his  note,  which  is  still  unpaid.  Hemmcmr 
way  V.  Bradford,  14  Mass.  121. 

1034.  If  the  insured  make  a  proposition  to  the 
underwriters  to  cancel  a  policy,  which  they  at 
first  reject,  but  afterwards  assent  to,  and,  before 
information  of  such  assent  reaches  the  insured, 
they  hear  of  the  loss  of  their  vessel,  such  propor- 
tion and  assent  do  not  in  law  amount  to  an 
agreement  to  cancel  the  policy.  Head  v.  Provi' 
dence  Ins.  Co.  2  Cranch,  127. 

1035.  A  notary  public,  except  in  those  caeee 
where  a  protest  by  the  lex  mereatoria  or  by  stat- 
ute is  authorised,  has  no  authority  to  take  a  pro- 
test.  Patterson  v.  Maryland  Ins.  Co.  3  Uar. 
&  J.  71. 

1036.  A  protest  mus^  be  made  at  the  first  port 
where  the  captain  arrives  after  the  loss  of  the 
vessel.  Boyce  v.  Moore,  1  Teates,  201.  S.  G. 
2  Dall.  196. 

1037.  The  underwriters  are  not  bound  to  direct 
or  make  repairs  in  any  case ;  but  if  the  injury  sus- 
tained exceed  one  half  of  the  value  of  the  vessel, 
and  if  the  underwriters  would  prefer  the  voyage 
being  prosecuted,  they  must  engage  to  pay  what 
would  be  necessary  to  fit  her  for  the  voyage, 
though  it  should  exceed  the  sum  underwritten. 
Hart  V.  Delaware  Ins.  Co.  2  Wash.  C.  C.  346. 

1038.  A  representation  made  to  the  insurer  at 
Boston,  by  the  insured  in  New  York,  that  a  ship 
lying  at  I^ew  York,  is  *'  coppered,"  must  conform 
to  the  ineaning  of  the  term  ^*  coppered  "  in  New 
York.  Hazard  v.  JVeio  England  Mar.  Ins.  Co.  8 
Pet.  557. 

1039.  A  promissory  note,  having  been  given 
for  the  premium  of  an  Illegal  contract  of  insur- 
ance, its  payment  will  not  be  enforced  by  a  coort 
of  law.     Russell  v.  De  Grand,  15  Mass.  35. 

1040.  The  grantee  of  insured  property  is  liable 
to  quotas,  under  the  8th  section  of  the  Virginia 
act  of  1794,  although  the  policy  was  not  endorsed 
to  her.    Mutual  Ass.Soe.  v.  Bifrd,  1  Virg.  Cas.  170. 

1041.  A  contract  of  life  msurance  is  a  valid 
one  to  support  an  action,  and  the  law  of  marine 
insurance  is  applicable  to  it.  Lord  v.  DmlL,  IS 
Mass.  115. 


INSURANCE,  Fire 

1.  The  proposals  and  conditions  attached  to  a 
policy  form  part  of  the  contract,  and  have  the 
same  effect  as  if  contained  in  the  body  of  the 
policy.    Duncan  v.  Sun  Fire  Ins.  Co.  6  Wend.  488. 
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2.  Where  one  of  the  conditions  of  a  policy 
required,  that  *'  notice  of  all  preTious  insor- 
ances  upon  property  insured  by  the  company 
■hould  be  g.iven,  or  the  policy  should  be  void,  it 
was  held,  that  the  condition  was  confined  to  pre- 
vious insurances  by  theparty  insurinff-  JEtna  Fire 
Ins.  Co.  V.  Tyler,  16  Wend.  385.  A.  C.  12  ib.  507. 

3.  Where  there  are  several  policies  of  insur- 
ance, each  containing  the  clause  providing  for 
only  a  ratable  payment  in  case  of  other  policies 
on  the  same  subject,  if  one  pay  more  than  their 
share,  they  are  not  entitled  to  contribution  from 
the  others.  But  if,  of  several  policies,  one  only 
contain  this  clause,  and  the  others  pay  more  than 
their  ratable  share,  they  will  be  entitled  to  con- 
tribution from  the  underwriters  on  the  policy  con- 
taining this  clause ;  and  therefore,  this  will  be 
a  defence  jmto  tantOj  in  an  action  upon  the  policy 
which  contains  this  clause.  Lucas  v.  Jefferson 
Ins.  Co.  6  Cow.  635.  If  iknderwriters,  sued  on 
such  policy,  seek  to  defend  on  the  ground  that 
other  policies,  without  the  clausej  have  paid  more 
than  their  rateable  share  on  the  whole  loss,  it  lies 
upon  them  to  prove  affirmatively  that  the  other 
policies  did  not  contain  this  clause ;  it,  being  mat- 
ter of  defence,  will  not  be  presumed,  ib. 

4.  The  certificate  of  loss  need  not  be  in  the 
precise  words  specified  in  the  policy ;  if  it  be  so 
drawn  as  evidently  to  mean  the  same  thing,  it  is 
enough.  JEtna  Fire  Ins.  Co.  v.  Tylers  16  Wend. 
3«>. 

5.  A  condition  upon  a  policy  of  insurance 
against  fire  required  that "  all  persons  insured, 
and  sustaining  loss  or  damage  by  fire,  shoald 
forthwith  give  notice  thereof  to  the  company,  and 
as  soon  aner  as  possible  deliver  in  a  particular 
account  of  such  loss  or  damage,  signed  with  their 
own  hands,  and  verified  with  their  oath  or  affir- 
mation ;  and  also,  if  required,  by  their  books  of 
account  and  other  proper  vouchers.'*  Held,  that 
the  **  particular  account,*'  required  by  the  above 
condition,  is  a  particular  account  of  the  articles 
lost  or  damaged,  and  does  not  refer  to  the  manner 
and  cause  of  the  loss.  Catlin  v.  Ins.  Co.  1  Sum- 
ner, 434. 

6.  In  stating  a  loss,  it  is  sufficient  to  show  it  to 
have  been  occasioned  by  a  peril  within  the  policy, 
without  negativing  the  exceptions  of  loss  from 
design,  invasion,  £c.,  which  are  properly  matters 
of  defence,  t^. 

7.  The  conditions  annexed  to  a  policy  re- 
quired the  insured  to  declare,  on  oath,  whether 
any,  and  what  other,  insurance  had  been  made  on 
the  property.  The  declaration  averred  that  no 
other  insurance  had  been  made  on  such  property, 
and  the  declaration  on  oath,  given  in  evidence, 
was,  '^  that  said  property,  or  any  part  thereof,  was 
not,  nor  has  been  insured  since  the  policy  was 
taken  out."  It  was  held,  that  such  declaration 
on  oath  satisfied  the  condition  of  the  policy,  and 
was  equivalent  in  its  import  to  the  averment  in 
the  declaration.  Lounshury  v.  Protection  Ins.  Co. 
8  Conn.  459. 

8.  A  policy  of  insurance  against  fire  required 
that,  in  case  of  loss,  the  assured  should  deliver  to 
the  company  **  as  particular  an  account  of  the 
loss  or  damage,  &c.,  as  the  nature  of  the  case  will 
admit  of,  and  make  proof  thereof  by  their  oath, 
and  by  their  books  of  account  and  other  vouchers, 
as  shall  reasonably  be  required.  All  the  books, 
vouchers,  &c.,  were  consumed  with  the  goods. 
Held,  a  statement  of  the  gross  amount  lost,  and 
the  circumstances  of  the  loss,  under  oath,  was 
sufficient.    Norton  y.  R.^  S.  Ins.  Co.  7  Cow.  645. 

9.  The  description  of  a  building  intended  to  be 
insured',  filed  in  the  office  of  the  company,  is  not 


a  warranty  that  the  building  shall  correspond  in 
all  respects  with  it,  but  only  in  substantial  re- 

Sects.  Delonguemare  v.  Tradesmens  Ins.  Co.  2 
all,  589.  A  carpenter  constantly  employed  in 
making  shelves,  boxes,  &c.,  in  a  china  establish- 
ment, IS  not  to  be  held  a  carpenter  *^  at  work  in 
his  own  shop."  ib.  A  representation  of  the  posi- 
tion of  a  building  with  respect  to  others,  made 
by  the  insured  at  the  time  of  his  application,  is 
not  a  warranty  that  the  buildings  will  retain  that 
position  during  the  time  covered  by  the  policy 
Stebbins  v.  Globe  Ins.  Co.  ib.  632. 

10.  The  description  of  the  property  insured  in 
a  policy  against  loss  by  fire  is  a  wairanty  that 
the  property  is  as  described ;  and  if  it  be  untrue 
in  substance,  the  policv  is  void.  Thus,  where  a 
policy  described  the  subject  insured  as  a  stock  of 
goods  contained  in  a  two-story  frame  honae,  filled 
tn  vnJth  brick,  the  house  beins  a  fVame  house,  not 
fiiled  in  with  brick;  held,  that  the  policy  was 
void.     Fowler  v.  JEtna  Ins.  Co.  6  Cow.  673. 

11.  Property  insured  was  described  in  the  pol- 
icy as  a  '*  frame  house  filled  in  with  brick."  Held, 
that  it  was  competent  for  the  assured  to  prove  a 
usage,  as  between  the  insurers  and  insured,  that 
a  house  filled  in  with  brick,  in  front  and  rear, 
and  supported  on  one  side  by  a  wall  of  a  house 
filled  in  with  brick,  and  on  the  other  by  the  brick 
wall  of  a  house,  was  considered  as  <*  a  frame 
house  filled  in  with  brick,"  within  the  meaning 
of  the  policy,  ib.  7  Wend.  270. 

12.  The  words,  in  a  policy  against  fire,  de- 
scribed the  house  as  *'  at  present  occupied  as  a 
dwelling-house,  but  to  be  occupied  hereafter  as 
a  tavern,  and  privileged  as  such."  Held,  that 
this  was  not  a  warranty  that  the  house  should, 
during  the  continuance  of  the  risk,  be  constantly 
occupied  as  a  tavern,  but  that  it  was,  at  farthest, 
a  mere  representation  of  the  intention  to^  occupy 
it  as  such,  and  a  license  or  privilege  by 'the  un- 
derwriters that  it  might  be  so  occupied.  Catlin 
V.  Ins.  Co.  1  Sumner,  434. 

13.  A  policy  of  fire  insurance  excepted  loss  or 
damage  by  means  of  invasion,  insurrection,  riot 
or  civil  commotion,  or  of  anv  military  or  usurped 
power;  also  from  the  use  of  the  building  for  any 
occupation,  or  for  the  purpose  of  storing  therein 
any  goods,  denominated  hazardous  or  extra- haz- 
ardous in  the  conditions  annexed  to  the  policy. 
It  was  held,  that  these  were  not  conditions  pre- 
cedent, and  that  it  was  not,  therefore,  necessary 
to  negative  the  existence  of  such  exceptions  in 
the  declaration  on  such  policy.  Lounsbury  v. 
Protection  Ins.  Co.  8  Conn.  459.  So,  also,  of  a 
condition,  that,  in  case  of  loss,  the  insured  should 
procure  a  certificate  from  a  magistrate  not  con- 
cerned in  the  loss  or  related  to  the  insured ;  it  is 
not  necessary  to  negate  such  disqualification  of 
the  magistrate.  Uf. 

14.  An  *<  application  "  for  insurance,  describ- 
ing a  building,  is  not  a  warranty,  unless  inserted 
in  the  policy  ;  and  it  seems  that  a  reference  in  the 
policy  to  the  application  would  not  be  sufficient 
to  give  it  the  efiect  of  a  warranty.  Jefferson  Ins. 
Co.  V.  Cotheal,  7  Wend.  72.  The  description  in 
the  application  may  vary  considerably  from  the 
actual  state  of  the  property  at  the  time  of  the 
loss,  but  if  the  variance  was  not  fraudulently  in- 
tended ;  and  does  not  in  fact  affect  the  rate  of  in- 
surance, or  change  the  actual  risk,  the  policy 
will  not  be  avoided,  ib. 

15.  Whether  alterations  or  additions,  made  to 
a  house  insured  against  fire,  increase  the  risk  or 
not,  is  a  question  offset  for  a  jury  to  determine. 
Curry  v.  Commonwealth  Ins.   Co.  10  Pick.  535 
JoUy  V.  Ins.  Co.  1  Har.  6t  Gill,  295. 
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16.  An  iuvannce  was  effected  on  a  '* 
■aw-mill.**  Subaeqaenthr,  tlie  boiler,  which  w9b 
placed  on  the  outside  of  the  mill,  waa  enclosed 
by  a  frame  building,  and  coTered  oTer  by  a  roof. 
Held,  that  eridence  of  the  opinions  of  under^ 
writers,  who  had  not  seen  the  premises,  and  had 
no  particular  science  in  the  construction  of  such 
buildings,  was  not  admissible  to  show  that  the 
risk  was  materially  increased  by  such  additional 
building ;  such  question  not  being  a  matter  of 
ikill  or  science,  but  simply  a  question  of  fact, 
which  the  jurors  were  as  competent  to  decide  as 
the  witnesses.  J^ergou  Ins.  Co.  ▼.  Cotktal^  7 
Wend.  72. 

17.  Putting  up  a  framed  building  touching  a 
house  insured  will  not  avoid  the  policy,  un&ss 
the  risk  be  thereby  increased.  Sutsom  t.  Moms. 
Int.  Co.  4  Mass.  330. 

18.  A  policy  of  insurance  provided  that  if  the 
building  should  be  used  for  any  occupation,  or 
for  the  purpose  of  storing  therein  anv  goods  de- 
nominated  hazardous  or  extra-hazardous,  in  the 
conditions  annexed  to  the  policy, ''  then,  and  from 
thenceforth,  so  long  as  the  building  should  be  so 
used,"  the  policy  should  be  of  no  force.  It  ap- 
peared that,  during  the  existence  of  the  risk,  the 
building  was  used  for  an  occupation  denominated 
extra-hazardous,  but  that,  before  the  fire,  it  had 
ceased  to  be  so  used.  It  was  held,  that  the  in- 
sured was  not  thereby  precluded  from  recovering 
under  the  policy.  Lounsbury  v.  Protection  Int. 
Co.  8  Conn.  459.  So  where  boards  and  other 
timber,  not  denominated  hazardous,  though  of  a 
combustible  nature,  were  put  into  the  building, 
and  remained  in  it  at  the  time  of  the  fire,  it  was 
held,  that  the  insured  was  not  thereby  precluded 
from  recovering,  ib. 

19.  In  a  poncy  on  a  building  occupied  as  a 
manufactory  of  hat  bodies,  and  **  on  the  privi- 
lege for  all  the  process  of.  said  business,"  the 
conditions  specified,  among  occupations  denom- 
inated extra-hazardous,  ^'carpenters,  in  their 
own  shops,  or  in  buildings  erecting  or  repairing." 
It  was  held,  that  the  use  of  a  room  in  the  build- 
ing as  a  shop,  for  the  purpose  of  repairing  the 
machinery  necessary  for  the  business  of  making 
hat  bodies,  was  protected  by  the  policy,  t^. 

20.  A  grocery  may  be'  kept  in  a  building  in- 
sured, if  the  business  of  a  grocer  is  not  specified 
in  the  policy  of  insurance,  m  the  enumeration  of 
prohibited  occupations ;  and  spirituous  liquors, 
oils,  and  other  articles  commonly  dealt  in  by 
grocers,  may  be  kept  in  the  building  as  incidental 
to  the  business,  although  there  is  a  clause  in  the 
policy  suspending  its  operation,  if  such  articles 
be  stored  in  the  building.  JV.  York  EquUahU 
Ins.  Co.  V.  Langdony  6  Wend.  623.  The  keeping 
of  such  articles  in  quantities,  in  the  cellar  of  a 
buildinff,  for  the  purpose  of  retailing  them,  and 
from  which  the  stock  in  the  store  is  replenished, 
is  not  a  storing  within  the  meaning  of  the  pol- 
icy, ih. 

21.  Keeping  oil  and  liquors,  by  a  grocer,  for 
the  purposes  of  retail,  is  not  withm  the  meaning 
of  the  New  York  policies,  which  prohibit  *■*'  stor- 
ing "  goods  hazardous  or  extra-hazardous.  LMug' 
don  v.  EauUabU  Ins.  Co  1  Hall,  226. 

22.  Where  the  words  *'  gunpowder  is  not  in- 
surable, unless  by  special  agreement,'*  were 
inserted  in  the  proposals  annexed  to  a  policy  of 
insurance,  at  the  foot  of  a  clause  headed  *<  extra- 
hazardous," in  an  enumeration  of  goods  consid- 
tired  not  hazardous,  and  of  goods  considered 
hazardous  and  extra-hazardous,  it  was  held, 
that  gunpowder  must  be  considered  as  included 
m  articles  sAumezated  as  extra-hazardous;  and 


that  as  the  bvilding  insured  was  declared  to  be 
privileged  to  contain  extra-hazardous  goc»ds,  the 
policy  was  not  forfeited  by  the  fact  that  gun- 
powder was  stored  in  the  building  when  it  was 
burned.  And  it  was  further  held,  that  the  words 
'^  gunpowder  is  not  insurable  "  were  simply  a 
declaration  that  it  could  not  be  insured,  under  the 
class  of  extra^hazardous  goods,  at  the  rate  speci- 
fied in  that  class,  and  would  be  excluded  from  an 
estimate  of  loss,  unless  specially  insured.  J!>iai- 
ean  v.  Sum,  Fhrs  Ins.  Co.  6  Wend.  468.  Whether 
the  powder  was  in  the  building  with  or  without 
the  knowledge  of  the  insured,  had  it  been  pro- 
hibited, would  have  been  immaterial,  ib. 

.23.  Any  misrepresentation,  which  induces  the 
underwriter  of  a  policy  of  insurance  to  charge  a 
less  premium  than  he  would  have  done,  had  he 
known  all  the  facts,  will  vitiate  a  policy.  Coi«m- 
bian  Ins.  Co.  v.  Lawrence,  2  Pet.  25. 

24.  Though  a  material  concealment  will  avoid 
a  policy,  the  fact  that  the  party  whose  life  is  at 
risk  is  engaged  in  an  illegal  trade,  unknown  to 
the  insured,  will  not.  I^rd  v.  IkUL,  12  Mass. 
115. 

25.  Either  an  equitable  interest,  or  an  interest 
held  under  an  executory  contract,  as  under  a 
mortgage,  may  be  insured.  Colwmhian  Ins.  Co. 
V.  iMwrencCy  2  Pet.  25. 

26.  A  consignee  insuring  goods  *'  by  him  held 
in  trust,"  covers  only  his  interest  in  them. 
Parks  V.  General  Interest  Assurance  Co.  5  Pick. 
34. 

27.  An  unmarried  sister  has  an  insurable  in- 
terest in  the  life  of  a  brother  who  supports  her. 
Lord  V.  DaU,  12  Mass.  115. 

28.  One  in  possession  of  a  house  under  a 
contract  of  purchase,  and  on  which  he  has 
made  valuable  improvements,  has  an  insurable 
interest.  M'Givney  v.  Pkanix  Fire  Ins.  Co.  1 
Wend.  85. 

29.  Means  taken,  by  leave  of  the  insurer,  to 
save  an  insured  building,  in  immediate  danger  of 
taking  fire,  were  held  a  subject  of  general  ave- 
rage, and  the  insured  and  insurer  should  contrib- 
ute in  proportion  to  the  amount  they  had  at  risk. 
But  neighboring  buildings,  which  would  have 
been  endangered  if  the  building  had  taken  fire, 
were  held  to  be  too  remotely  affected  to  be  liable 
to  contribution.  Welles  v.  Boston  Ins.  Co.  6 
Pick.  182. 

30.  Where  there  is  an  absolute  loss  of  anj 
article  distinctly  valued  in  the  policy,  the  loss  is 
to  be  estimated  according  to  the  valuation,  it 
being  in  the  nature  of  liquidated  damages.  Har- 
ris V.  Eagle  fire  Co.  5  Johns.  368. 

31.  Where,  inter  aUa,  380  kegs  of  manufac- 
tured tobacco,  stated,  on  the  back  of  the  policy, 
as  worth  $9600,  were  insured,  and  157  kegs 
were  destroyed  by  fire,  held,  that  the  insured  waa 
entitled  to  recover  for  the  loss  of  175  kegs,  ac- 
cording to  the  valuation  of  the  whole  number  of 
kegs,  and  not  the  cost  of  the  tobacco  at  the 
manufactory,  or  prime  cost.  t^. 

32.  In  a  policy  of  insurance  against  fire,  it  was 
stipulated  that  ••when  the  property  insured 
should  be  alienated,  by  sale  or  otherwise,  the 
policy  should  thereupon  be  void."  The  insu- 
rance was  on  a  store,  and  $200  on  the  stock  of 
goods  therein,  for  the  period  of  six  years.  Durinc 
the  existence  of  the  policy,  the  assured  sold  all 
the  goods,  and  leased  the  store,  by  parol,  to  the 
purchaser,  who  continued  to  occupy  the  same 
selling  the  goods,  for  about  six  months,  when  the 
assured  took  back  both  the  store  and  the  remain- 
ing stock  of  goods.  Held,  that  this  was  not  an 
alienation  of  ue  store,  within  the  meaning  of  tiM 
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policy.  Lane  y.  Maint  M,  F.  Ina.  Co.  3  Fairf.  44. 
Held,  also,  that,  notwithstanding  this  stipulation, 
the  policy  would  attach  to  any  g^oods  the  assured 
might  have  in  the  store  at  any  time  within  the 
period  of  the  six  years,  not  exceeding  the  amount 
inaured.  ih. 

33.  A,  haying  goods  deposited  with  him  for 
■ale,  by  B,  effects  an  insurance  on  the  contents 
of  his  store.  A  loss  ensues,  and,  in  the  schedule 
of  destroyed  articles,  A  includes  the  goods  of  B, 
and  receires  the  whole  amount  of  insurance. 
Afterwards,  A  gives  to  B  a  written  memorandum, 
stating  that  he  will  account  to  B  for  his  propor- 
tion of  insurance,  when  ascertained.  Held,  that 
A  could  not  show,  by  parol  evidence,  that  he 
intended,  by  the  memorandum,  to  promise  to 
account  merely  out  of  what  might  remain  after 
his  own  loss  had  been  satisfied.  Held,  also,  that 
B  was  entitled  to  receive  of  the  insurance  money 
the  proportion  of  the  value  of  his  own  goods  to 
the  whole  loss,  and  could  not  apply  such  money 
to  the  full  satisfaction  of  his  own  loss,  and  dis- 
tribute the  residue  among  the  owners  of  other 
goods  included  in  the  policy.  Held,  also,  that  it 
was  not  necessary  to  the  recovery  of  B,  that  he 
should  have  instructed  A  to  insure  the  goods  at 
some  time  before  their  destruction.  Durand  v. 
TkourofL,  1  Port.  238.  See,  also,  Watkins  v. 
DuTond,  ib.  251. 

34.  A  policy  against  fire  insured  two  individ- 
uals, by  name,  and  the  words  "  or  whom  it  may 
concern  *'  were  added,  and  a  clause  was  inserted 
that  the  loss,  if  any  occurred,  should  be  paid  to 
the  individuals  named.  Held,  that  an  action 
might  be  maintained  in  their  names,  and  that 
they  were  entitled  to  recover  the  whole  sum 
insured,  though  it  appeared  tliat  they  were  own- 
ers of  but  one  half  of  the  building  msured,  and 
that  the  other  half  belonged  to  a  third  person, 
not  joined  as  plaintiff.  Jejfersvn  ins.  Co.  v. 
Cotheal,  7  Wend.  72.  Snyder  v.  Farmers  Ins.  J^ 
Loan  Co.  13  Wend.  92.     8.  C.  16  ib.  481. 

35.  A*  tenant  in  tail  may  represent  the  land  of 
which*  he  is  seised,  as  his  property.  Curry  v. 
Commonwealth  Ins.  Co.  10  Pick.  535. 

36.  The  sale,  on  execution,  of  the  right  in 
equity  to  redeem  property  insured,  does  not  pre- 
clude the  mortgagor  from  recovering.  Strong  v. 
Manufacturers  ins.  Co.  10  Pick.  40. 

37.  A  mortgagor  may  represent  the  estate 
mortgaged  as  nis  property.  Strang  v.  Manufac- 
turers Ins.  Co.  10  Pick.  40.  Curry  v.  Comrnon- 
wealth  Ins.  Co.  10  Pick.  535. 

38.  Half  a  house  insured  being  conveyed  in 
fee,  the  grantor  reserving  therem  a  term  of 
seven  years,  and  the  grantee  immediately  recon- 
▼pying  the  same  to  the  grantor  in  mortgage,  and 
the  mortgagee  devising  the  same  to  the  mort- 
gagor and  another  for  seven  years,  reserving 
rent,  it  was  held,  that  the  insurer  was  liable 
notwithstanding  such  conveyances.  Stetson  v. 
Massachusetts  Ins.  Co.  4  Mass.  330. 

39.  The  words  «*  stock  in  trade,"  in  a  policy, 
include  the  tools,  fixtures,  and  implements, 
necessary  to  carry  on  the  business,  as  well  as 
the  materials  used  by  the  mechanic.  Moradinger 
▼.  Mechanks  Ins.  Co.  2  Hall,  490.     The  terms 

•  ftise  swearing,*'  in  a  policy,  mean  swearing 
mtentionally  to  the  existence  of  property  which 
the  insured  has  not  lost,  or  to  a  statement 
under  oath  overcharging  the  property  destroyed, 
or  concealing  that  which  was  saved,   ib. 

40.  A  member  of  the  Massachusetts  Mutual 
f^re  Insurance  Company  may  surrender  his 
Boliey  at  his  own  discretion,  after  alienating  the 
wultnng  iamredf  and  he  may  demand  his  pro- 


portion of  the  funds  at  the  time  of  such  surren- 
der ;  but,  until  such  surrender,  his  policy  doet 
not  expire.  SuUioan  v.  Mass.  Ins.  Co.  2  Mi 
318. 
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I.  Promissory  ^ote. 

II.  Judgment^  Bond^  ^. 

III.  Accounts.  Goods. 

IV.  Estates  of  Persons  deceased, 

V.  Jfotes,  ^.,  made  or  payable  in  other  StateM* 
VI.   Action  and  Verdict. 

VII.    Computation  and  Rate  of  Interest.     Interest 
on  unliquidated  Accounts.  Other  Matters. 

I.  Promissory  Jfote, 

1.  Interest  is  allowable  on  a  promissory  note, 
after  maturity,  if  not  paid  at  that  time.  Van 
Cfiesen  v.  Van  Houten^  2  South.  822. 

2.  A  note  for  money,  not  specifying  the  time 
of  payment,  nor  that  it  is  payable  on  demand, 
bears  interest  from  date.  Francis  v.  Casdeman, 
4  Bibb,  282. 

3.  A  note,  in  which  no  time  of  payment  it 
expressed,  is  payable  on  demand,  and  bears  in- 
terest itom  its  date.  Collier  v.  Gray,  1  Overt. 
110. 

4.  A  note,  in  these  words,  **DQeA.  B.,  on 
demand,  ^300,"  &o.,''earries  interest  only  from 
the  time  of  a  demand.  Cannon  v.  Beggs,  1 
M'Cord,  370. 

5.  Where  a  note  is  payable  on  demand,  with** 
out  specifying  that  it  is  on  interest,  interest  does 
not  commence  running  until  the  commencement 
of  the  suit,  unless  a  previous  demand  is  proved ; 
and  a  verdict  for  the  debt,  with  interest  from  a 
certain  time,  does  not  amount  to  a  finding  of  the 
fact  of  a  demand  at  that  time.  Patrick  v.  Clay, 
4  Bibb,  246. 

6.  In  an  action  upon  a  promissory  note  for  a 
certain  sum,  without  mention  of  interest,  the 
declaration  does  not  demand  interest,  and  the 
defendant  waives  his  plea  of  payment.  Held, 
that  the  court  could  not  give  judgment  for  inter- 
est.    Brooke  v.  Gordon,  2  Call,  212. 

7.  Where  a  note  is  payable  on  demand,  and, 
in  an  action  thereon,  the  defendant  is  defaulted, 
judgment  cannot  be  given  for  interest  accruing 
before  suit,  without  proving  a  previous  demand. 
Barflett  v.  Marshall,  2  Bibb,  467. 

8.  The  maker  of  a  note,  payable  in  12  months, 
but,  if  not  then  paid,  to  carry  interest  from  its 
date,  is  liable  for  the  interest,  if  he  fail  to  pay  on 
the  day.     Satterwhite  v.  MKie,  Harper,  397. 

9.  A  note,  made  payable  during  the  whole  of 
a  given  month,  does  not  bear  interest  until  after 
the  last  day  of  the  month.  Pollard  v.  Yoder,  2 
A.  K.  Marsh.  264. 

10.  Where  a  note  is  made  payable  at  a  day 
certain,  with  less  interest  than  the  lawful  rate, 
or  without  interest,  and  if  not  then  paid,  with 
lawful  interest  until  paid,  not  being  paid  at  ma- 
turity, lawful  interest  is  recoverable.  Daggett 
V.  Pratt,  15  Mass.  177. 

11.  A  note  was  for  the  payment  of  a  certain 
sum  on  a  specified  day,  with  interest  from  the 
date,  if  not  punctually  paid.  Held,  that  the  in* 
terest  from  the  date  was  recoverable,  in  case  of 
default.     Gully  v.  Remy,  1  Blackf.  69. 

12.  A  note  was  made  payable  two  vears  after 
date,  and  was  to  bear  interest  from  the  date,  if 
not  paid  within  two  weeks  after  a  legal  demand. 
Held,  that  the  intexeft,  fiom  the  date-  thus  etjpa  • 
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lated  fivy  was  recorenble,  in  caae  of  the  maker's 
defitQlt.    Horner  r.  Hmnij  1  Blackf.  213. 

13.  The  daj  on  which  «.  note  is  discoonted  is 
to  be  excluded,  in  the  computation  of  interest ; 
but  a  day's  interest  has  accrued  at  anj  time  of 
the  next  daj.  B^nk  of  BmrUrngtou  r.  Dmrkte^  1 
Verm.  403.  Interest  must  always  be  cast  on  the 
proportiim  of  6  per  cent,  for  365  days.  ib. 

14.  In  a  note  or  bond  to  pay  a  certain  sum  at 
a  future  day,  with  interest  from  the  date,  at  5  per 
cent,  a  month,  if  not  punctually  paid,  the  con- 
tract for  interest  from  date  is  a  penidty ;  and 
interest,  at  the  statute  rate,  is  recoverable  only 
from  maturiU'  of  such  note  or  bond.  Henry  y. 
Thompson^  Minor,  209. 

15.  Where  an  indorsee  obtained  an  injunction 
from  chancery,  restraining  the  payee  of  a  note 
fit>m  receiving  the  payment  of  it,  and  forbidding 
the  maker  to  pay  it  to  the  pajee,  and  serves  such 
injunction  upon  the  maker,  it  was  held,  in  a  suit 
on  the  note,  subsequently  brought  by  the  in- 
dorsee  against  the  maker,  that  he  was  not  entitled 
to  recover  interest  on  the  note  subsequent  to  the 
service  of  the  injunction.  Stevens  v.  Borringer^ 
13  Wend.  639. 

16.  The  rate  of  interest  on  a  note  is  to  be  regu- 
lated by  the  law  as  it  existed  at  the  time  the 
contract  was  made.  Lee  v.  Davie^  1  A.  K. 
Marsh.  397. 

17.  Interest  is  recoverable  on  a  note  payable 
in  commonwealth's  pi^r,  if  expressly  reserved. 
West  V.  M'Cord,  4  J.  /.  Marsh.  173. 

18.  A  due  bill,  payable  on  demand,  bears  in- 
terest only  from  demand  made,  and  not  from  the 
date,  unlets  so  expressed,  although  specified  to 
be  for  a  loan  of  money  on  the  day  of  the  date. 
Schmidt  v.  LimeJuntse,  2  Bailev,  276. 

19.  Protest  of  a  bill  of  exchange  is  necessary 
to  charge  an  acceptor  with  interert,  if  the  accept^ 
ance  was  a  special  one.  Lang  v.  BraUsford^  1 
Bay,  222.  But  if  the  acceptance  be  not  a  special 
one,  interest  is  recoverable  even  without  a  pro* 
test.    Ask  V.  Breufton^  1  Bay,  243. 

II.  Judgment^  Bond,  ^. 

20.  Interest  is  a  legal  incident  of  every  judg- 
ment, in  Pennsylvania,  though  the  right  may  be 
suspended,  by  agreement  of  parties.  Fitzgerald 
V.  Caldwell,  4  Dall.  251. 

21.  A  plaintiff  is  entitled  to  interest  on  his 
judgment  up  to  the  time  of  payment.  Houston 
V.  Mossmanf  Charlt.  138. 

22.  Interest  can  be  collected  on  a  judgment 
only  in  those  cases  where  the  original  cause  of 
action  bore  interest.  T^^mias  v.  Wilson,  3 
M'Cord,  166. 

23.  Interest  is  to  be  allowed  on  judgments. 
JtortDOod  V.  Mannii^,  2  N.  db  M.  396.  Fishbum 
V.  Sanders,  1  N.  db  M.  242.  And  in  an  action 
for  money  had  and  received,  &c.  Goddard  v. 
BtUow,  ib.  45.  And  on  a  replevin  bond.  Stevens 
V.  SimmoTis,  1  M'Cord,  28.  Ryan  v.  Baldrick, 
3  M'Cord,  498. 

24.  The  rate  of  interest  should  be  expressed, 
in  a  judgment  for  a  debt  and  interest.  Cotton  v. 
ReavUl,  2  Bibb,  99.  Harper  v.  BeU,  ib.  221. 
Hardin  v.  Major,  4  ib.  104. 

25.  A  judgment  carries  such  rate  of  interest  as 
is  legal  at  the  date  of  the  judgment,  whatever  rate 
was  recoverable  on  the  contract  (whether  by 
contract  or  statute)  on  which  the  judgment  was 
rendered.     Verree  v.  Hvghes,  6  Halst.  91. 

26.  In  determining  the  amount  equitably  due 
where  payments  have  been  made  upon  successive 
executions  under  a  judgment,  they  shall  be  first 


to  the  interest    Fmy  v.  BrmiUm^  1  Pick 
194. 

27.  Where  execution  is  iasiied  in  any  actios, 
(except  in  debt,  for  a  penal^,)  the  plainiiff  can- 
not levy  the  interest  which  has  accrued  since  ths 
judgment,  but  only  the  amount  of  the  judgment. 

Watson  V.  FnUer,  6  Johns.  283. 

28.  In  South  Can^ina,  where  a  judgment  was 
con&sBed  on  a  declaration  which  counted  on  a 
due  biU  and  open  account,  and  the  execution  di- 
rected interest  cm  the  amount  of  the  due  biQ  to 
be  collected,  held,  that  the  direction  in  the  exe- 
cution as  to  interest  was  pn'sis  fade  evidence 
that  the  judgment  was  obtained  on  the  interest, 
and  that  it  was  for  the  party  objecting  to  show 
that  such  direction  was  improper.  %egmre  v. 
Peterson,  2  HiU,  S.  C.  600. 

29.  Every  judgment  for  money  carries  interest 
from  its  date,  unless  the  nature  of  the  judgment 
prohibits  it,  or  it  is  otherwise  provided  by  agree- 
ment. Giomiiv.  IFiiCdker,  1  Har.  &  J.  754.  The 
interest  on  such  judgment  may  be  levied  under 
an  execution  on  the  judgment,  as  well  as  the 
principaL  ib. 

30.  Interest  is  allowed  on  judgments,  in  New 
York,  on  the  amount  of  the  judgment,  from  the 
time  of  verdict  until  the  taxation  of  costs ;  and 
such  interest  is  to  be  taxed  with  the  costs.  VrO" 
denbergk  v.  Hallett,  1  Johns.  Cas.  27. 

31.  Where  judgment  has  been  obtained,  aiid 
the  issuing  of  execution  has  been  delayed,  if  the 
plainti£P  afterward  recover  judgment  against  bail, 
he  is  not  entiUed  to  interest  on  the  original  judg- 
ment, during  the  time  he  neglected  to  proceed 
against  bail.     Constable  v.  CoSien,  2  Johns.  480. 

32.  Where  a  writ  of  error  was  brought  on  a 
judgment  for  the  plaintiff,  in  an  action  for  a  tort, 
and  the  judgment  was  affirmed,  the  defendant  ia 
error  was  not  allowed  interest  on  the  judgment. 
Golston  V.  Hoyt,  13  Johns.  561. 

33.  Where  a  judgment  is  revived  by  several 
writs  of  scire  facias,  the  plaintiff  has  a  right  to 
charge  interest  due  on  the  aggregate  amount  of 
principal  and  interest,  at  the  time  of  rendering 
judgment  on  each  scire  facias.  Fries  v.  Watsom^ 
5  S.  &  R.  220. 

34.  Interest  may  be  given  on  a  sdre  facias,  on 
the  amount  of  the  previous  judgment,  up  to  the 
time  of  giving  judraent  on  Sie  sdre  fadas. 
The  same  is  true,  whether  the  action  be  debt  or 
sdre  facias.     Berryhill  v.  Wells,  5  Binn.  56. 

35.  In  an  action  of  debt  against  an  executor 
or  administrator,  for  a  devastavit,  interest  on  the 
former  judgment  may  be  recovered.  Walker  v. 
Kendall,  Hardin,  404. 

36.  Interest  can  be  recovered,  in  an  action  of 
debt  on  a  judgment.  Norwood  v.  ^oniuiig',  2  N. 
<&  M.  395. 

37.  Interest  is  not  to  be  allowed  on  a  judgment, 
in  an  action  sounding  in  damages.  Iktnb  t. 
Martin,  2  Bay,  193. 

38.  In  a  suit  on  a  judgment  lor  damages,  in- 
terest may  be  allowed  on  the  damages.  Marshall 
V.  Dudley,  4  J.  J.  Marsh.  244. 

39.  A  judgment  for  damages,  and  interest 
thereon,  from  the  date  of  the  ludgment,  is  erro- 
neous.    Smith  V.  Todd,  3  J.  J.  Manh.  306. 

40.  Where  judgment  is  entered  ntnis  pro  ttmc, 
interest  should  l^  computed  only  to  the  time 
when  judgment  should  have  been  entered.  Cle- 
mens-7.  Judson,  Minor,  395. 

41.  In  a  summary  process  by  a  surety  in  a 
replevin  bond  a^nst  his  principal,  it  is  error  to 
give  judgment  for  interest  on  the  sum  paid.  Dor- 
sey  V.  BtoR,  Hardin,  564. 

42.  A  judgment  given  to  bear  interest  at  tha 
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rate  of  10  per  cent,  per  annum  ii  erroneoui. 
BeMamin  v.  BartleU^  3  Mis.  86. 

4o.  In  a  judgment  a^inst  a  sheriff  and  his 
sureties,  on  his  bond,  in  New  York,  interest  may 
be  levied,  where  the  judgment  is  such  as  carries 
interest  under  the  statute.  People  v.  Birdsall^  20 
Johns.  297. 

44.  The  act  of  South  Carolina  of  1815,  allow- 
ing interest  on  judgments,  does  not  embrace  a 
judgment  entered  up  nunc  pro  tunc  on  a  verdict 
rendered  in  1810.  Ex  parte  Mann^  1  M'Cord, 
589. 

45.  A  judgrment  for  improvements,  under  the 
occupant  laws,  bears  interest  from  its  date. 
Young  V.  Pate,  3  J.  J.  Marsh.  100. 

46.  A  judgment  for  interest  is  erroneous,  if  it 
do  not  state  the  rate  of  the  interest  recovered. 
Troxwell  v.  Fugate^  Hardin,  2. 

47.  A  contract  to  pay  a  sum  of  money  with  20 
per  cent,  interest  is  merged  in  the  judgment  ren- 
dered  upon  such  contract,  and  the  judgment  is 
then  controlled  by  the  statute  and  not  bj  the  con- 
tract. An  execution,  issued  upon  such  judg- 
ment, for  20  per  cent,  interest  from  its  rendition, 
will  be  quashed.     Mason  v.  EakU,  Breese,  52. 

48.  By  an  act  of  South  Carolina  of  1815,  a 
plaintiff,  having  recovered  judgment  on  a  penal 
bond,  is  entitled  to  interest  on  his  judgment,  from 
its  date  up  to  the  time  of  its  satisfaction.  Bon- 
sail  V.  Taylor,  1  M'Cord,  503. 

49.  Interest  is  recoverable  on  the  amount  of 
the  penalty  found  due  on  a  bond.  Letois  v. 
Dwight,  10  Conn.  95. 

50.  Where  damages  have  been  assessed  to  the 
full  amount  of  the  penalty  of  the  bond,  and  judg- 
ment has  not  been  delayed  by  the  defendant,  in- 
terest is  not  allowable.  People  v.  Gatne,  1  Johns. 
343. 

51.  In  debt  on  a  bond  with  a  penalty,  condi- 
tioned to  be  discharged  by  payment  of  the  princi- 
pal at  a  future  day,  "  with  interest  from  the  date, 
if  not  punctually  paid,*'  such  back-interest  is  to 
be  considered  an  additional  penalty,  and  not 
recoverable,  in  Virginia.  Waller  v.  Long,  6 
Munf.  71. 

52.  Interest  is  recoverable  on  a  replevin  bond. 
Stevens  v.  Simmons,  1  M'Cord,  28.  And,  by  way 
of  damages,  upon  a  judgment.  Smith  v.  Vander- 
korst,  1  M'Cord,  328. 

53.  In  an  action  on  a  bond  with  a  penalty,  if 
there  has  not  been  a  previous  demand  of  the 
penalty,  or  an  acknowledgment  that  the  whole 
IS  due,  interest  is  recoverable  only  from  the  com- 
mencement of  the  suit.  Bajik  of  U.  States  v. 
Magill,  Paine,  661. 

Si.  Every  replevin  bond  should  bear  interest 
from  its  date,  unless  positive  law  prohibits  it. 
JifCormick  v.  Young,  3  J.  J.  Marsh.  180. 

55.  If  a  bond  declared  on  show,  on  its  face, 
that  more  than  6  per  cent,  interest  is  reserved, 
although  defendant  is  defaulted,  judgment  should 
be  rendered  only  for  the  principal  and  6  per  cent, 
interest.    Dysart  v.  Logan,  2  J.  J.  Marsh.  428. 

56.  Interest  is  payable  on  a  bond  though  the 
obligee  has  been  absent  12  years  from  the  state. 
Martin  v.  Shaeffer,  9  S.  &,  R.  263. 

57.  Whether  interest  can  be  computed  beyond 
the  penalty  of  a  bond  given  for  official  good 
conduct  >^  ^iMsre.  Potter  v.  Wehh,  6  Greenl.  14. 
Whether  interest  can  be  computed  on  a  judg- 
ment, where  scire  facias  is  brought  to  revive  it, 
or  to  have  further  execution  —  quttre.  ib. 

58.  The  obligee  of  a  bond,  for  the  purpose  of 
having  it  collected,  made  an  unconditional  as- 
signment of  it  to  B,  and  afterwards,  fearing  that 
B  would  appropriate  the  money  to  his  own  use, 
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he  filed  a  bill  in  chancery  to  restrain  the  obligee 
^rom  paying  the  money  to  B,  and  B  from  receiv- 
*n^  it.  Held,  that  during  the  continuance  of  the 
injunction,  the  obligee  was  not  chargeable  with 
interest.     Branthwait  v.  Halsey,  4  Halst.  3. 

59.  Interest  for  the  delay  of  a  debt  by  audita 
querela  is  not  recoverable  on  the  bond.  Smith  y. 
Canjield,  1  Root,  372. 

60.  In  an  action  on  a  bond,  conditioned  to  per  • 
form  a  contract,  interest  was  allowed,  in  a  case 
not  provided  for  by  the  contract.  U.  States  v. 
Gumey,  4  Cranch,  333. 

61 .  An  action  lies  for  the  payment  of  interest 
on  a  bond,  though  the  principal  has  been  ac- 
cepted.    Fake  v.  Eddy,  15  Wend.  76. 

62.  A  bond  for  commonwealth  bank  paper,  if 
prosecuted  under  the  Kentucky  statute  of  18^, 
does  not  bear  interest.  If  not  prosecuted  under 
the  statute,  the  criterion  of  damages  is  the  value 
of  the  paper  when  due,  and  interest  or  not  in  the 
discretion  of  the  jury.  Qatewood  v.  Gatewood,  3 
J.  J.  Marsh.  117. 

63.  Interest  which  accrued,  during  the  war  of 
the  revolution,  on  a  bond,  executed  to  a  citizen  of 
the  United  States  by  a  principle  and  surety,  the 
former  a  British  subject,  and  the  latter  a  citizen 
of  the  United  States,  is  recoverable  in  an  action 
on  the  bond  against  the  sureties.  Paul  v.  ChriS' 
Ue,4  Har.  d&M'Hen.  161. 

III.  Accounts.     Goods. 

64.  On  an  open  account  current,  interest  is  not 
allowed  unless  authorized  by  the  course  of  trade. 
Liotard  v.  Graves,  3  Caines,  225. 

65.  An  open  or  book  account  carries  no  in* 
terest.     Skirving  v.  Stobo,  2  Bay,  233. 

66.  An  open  account,  and  therefore  the  bal- 
ance of  a  fs'^.tor's  account,  does  not  bear  interest. 
J^eyle  v.  Chisolm,  Harper,  274. 

67.  Interest  is  not  recoverable  on  merchants* 
accounts.     Harrison  V.  Handley,  1  Bibb,  443. 

68.  In  New  Jersey,  it  is  the  practice  to  allow 
interest  on  a  running  account  afler  a  reasonable 
credit.     Willis  v.  Broum,  2  Penn.  548. 

69.  Interest  is  not  to  be  allowed  on  an  open 
account,  unless  expressly  agreed  to  be  paid.  An 
action  on  the  ease,  therefore,  sounding  in  dam- 
ages, cannot  carry  interest,  eo  nomtne.  Holmes 
V.  Misroon,  Const.  Rep.  21. 

70.  Interest  is  not  recoverable,  on  an  open  run- 
ning account,  where  there  are  no  circumstances 
from  which  an  agreement  to  allow  interest  can 
be  inferred.    Jfewell  v.  Griswold,  6  Johns.  45. 

71.  There  may  be  an  express  or  an  implied 
agreement  to  pay  interest  on  an  open  account, 
(where  a  time  is  fixed  for  payment,)  which  may 
be  enforced.    Knight  v.  Mitchell,  Const.  Rep.  66o. 

72.  Interest  should  not  be  allowed  on  an 
account  for  work  and  labor  done,  or  goods  sold 
and  delivered,  or  on  any  other  open  account, 
where  the  money  ia  withheld  after  the  time 
of  payment  is  past.  Farrattd  v.  Bouchell,  Har- 
per, 83. 

73.  In  Connecticut,  interest  upon  a  book  debt 
contracted  in  New  York  is  not  allowed.  Tem* 
pie  V.  Belding,  1  Root,  314. 

74.  Interest  was  allowed  on  a  book  account, 
after  six  months,  upon  its  being  proved  that  such 
was  the  usa^e  of  the  trade,  and  that  the  defend- 
ant was  iniormed  of  it  at  the  time  of  the  sale. 
Knox  V.  Jones,  2  Dall.  193. 

75.  A  usage  to  add  interest,  at  the  end  of  .the 
year,  to  the  annual  account,  and  interest  on  the 
balance,  does  not  apply  in  a  case  in  which  the 
commercial  intercourse  between  the  two  coun- 
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tries  in  which  the  parties  reside  had  ceased 
when  the  acconnt  was  transmitted ;  nor  will  it 
aothorixe  the  creditor  to  make  other  rests  in  the 
aeeoont.-  Denniston  t.  Imbrie^  3  Wash.  C.  C. 
396.  If  the  alien  enemy  has  an  agent  here,  and 
this  is  known  to  the  debtor,  interest  ought  not  to 
abate  during  the  war.  H. 

76.  Interest  will  be  allowed  in  an  action  of 
book  debt  for  adrancements,  where  there  have 
been  no  mutual  dealings  between  the  parties, 
and  the  plaintiff's  account  is  unliquidated,  al- 
though there  was  no  special  agreement,  or  cus- 
tom to  pay  interest.  Selleek  t.  French.  1  Conn. 
32. 

77.  Interest  is  not  to  be  cast  except  on  the 
balance  of  a  book  account,  and  that  only  from  the 
time  when  the  balance  was  payable.  Catlin  t. 
Aiktn^  5  Verm.  177. 

78.  Interest  is  recoverable  on  a  balance  of  an 
unsettled  account,  to  be  computed  from  a  rea- 
sonable time  after  the  account  accrued,  which 
usually,  for  work  and  labor,  is  one  year.  Bates  v. 
Storr,  2  Verm.  536. 

79.  Interest  is  chargeable,  on  a  balance  of  ac- 
counts, only  from  the  time  that  the  party  against 
whom  the  balance  is  made  has  notice  of  the 
deficiency  on  his  part.  Ko/kb  v.  9mUk,  12  Johns. 
166.    Vide  WaUtn  v.  ^er^nu,  16  ib.  425. 

80.  It  is  held,  in  Vermont,  that  retail  mer- 
chants, whose  custom  it  is  to  sell  on  a  credit  of 
six  months  or  a  year,  are  entitled  to  interest  nSier 
that  time,  on  the  ground  of  an  implied  contract. 
It  would  be  otherwise  if  there  were  mutual 
accounts.    Raymond  v.  /sAain,  8  Verm.  263. 

81.  Interest  is  not  allowed  on  unliquidated 
accounts  for  goods,  labor,  Ac.,  unless  there  is  an 
agreement,  express  or  implied,  to  ailow  it;  but  it 
is  allowable  on  open  mutual  cash  accounts.  Rtid 
▼.  RamatlatT  Olass  FaOorv,  3  Cow.  393.  S.  C. 
6  Cow.  587.  The  Epglish  and  American  cases 
aa  to  interest  examined  at  large,  ib. 

82.  Interest  is  not  allowed  on  an  unliquidated 
account  for  goods  sold  and  work  done,  unless 
there  is  an  agreement,  express  or  implied,  to 
allow  interest.  Van  Bturen  v.  Van  Gaasbeck,  4 
Cow.  496. 

83.  Interest  is  not  allowable  on  an  unliqui- 
.dated  account  for  goods  sold,  where  no  time  was 
fixed  for  payment,  unless  there  is  an  agreement 
express  or  implied  to  pay  interest.  Tucker  v. 
loss,  6  Cow.  193. 

84.  A  trader  whose  uniform  custom  it  is  to 
charge  interest,  after  90  days,  upon  articles 
sold,  is  allowed  to  charge  accordingly  to  those 
who  are  in  the  habit  of  dealing  with  nim.  M'Al- 
Utter  V.  Asa,  4  Wend.  483. 

85.  The  testimony  of  a  witness  that  it  !■  the 
uniform  practice  of  grocers  to  charge  interest 
on  goods  sold,  after  ft  days,  unless  there  is  an 
agreement  to  the  contrary,  does  not  amount  to 
proof  of  the  usage  of  a  particular  trade,  of  which 
all  dealers  in  that  line  are  bound  to  take  notice. 
Wood  y.  Hiekok,  2  Wend.  501. 

86.  Interest  is  not  allowed,  in  Pennsylvania, 
tpon  an  open  account  for  goods  sold  and  deliv- 

ared.    Henry  v.  RUk,  1  D^l  265. 

87.  Interest  is  recoverable  on*  account  for 
goods  sold  and  delivered,  after  the  same  has 
become  payable,  according  to  agreement.  Moore 
T.  Polton,  2Port.461. 

88.  Where,  in  an  action  for  goods  sold,  &c., 
there  appeared  no  stipulation  as  to  the  time  of 
payment  or  as  to  interest,  interest  was  allowed 
from  the  time  of  service  of  the  writ,  no  previous 
demand  having  bean  shown.  Houghton  v.  Ha- 
for,  Brayt.  133. 


89.  In  an  action  on  a  bill  single,  payable  at  a 
future  day  certain,  '*  with  interest  from  date,  if 
not  punctually  paid,"  the  interest,  being  a  pen- 
alty, is  not  recoverable.  Dinsmore  v.  JHond, 
Minor,  126. 

IV.  Estates  ^f'Persoms  deceased. 

90.  Commissioners  appointed  by  the  judge  of 
probate  to  receive  and  examine  the  claims  of 
creditors  of  the  estates  of  persons  deceased,  rep- 
resented insolvent,  should  cast  interest  on  all 
claims  allowed  by  them,  from  the  death  of  the 
insolvent  debtor  to  the  time  of  making  their 
report,  whether  they  expressly  bear  interest  or 
not.     Dodge  v.  Breed,  13  Mass.  537. 

91.  Interest  is  to  be  paid  upon  the  balance 
due  from  an  estate,  represented  as  insolvent,  if 
there  is  a  sufficiency  of  assets.  Green  v.  Abbot^ 
2  Root.  242. 

92.  If  an  executor,  not  having  assets,  advances 
his  own  money  in  order  to  redeem  land  of  the 
testator;  mortgaged  for  less  than  its  value,  and  to 
prevent  a  foreclosure,  he  is  entitled  to  interest 
on  the  money  advanced.  Jennison  v.  Hapgood^ 
10  Pick.  77.  An  executor  havin?  a  private  de- 
mand against  the  testator,  upon  wnicn  the  testa- 
tor told  him  to  charge  reasonable  interest,  will 
not  be  allowed  compound  interest  upon  it  in  the 
settlement  of  his  administration  account,   ilb, 

93.  Where  money  is  properly  advanced  by  an 
administrator,  interest  will  be  allowed  him.  lAdr 
del  V.  JIfVickar,  6  Halst.  44. 

94.  On  a  note  paid  by  himself,  an  admin istra 
tor  has  no  right  to  charge  interest  after  his  lia 
bility  to  pay  ceases.  Dickinson  v.  Arms^  8  Pick 
394. 

95.  Where  an  administrator  pays  a  debt  of  his 
estate  in  full,  believing  it  solvent,  after  a  decree 
of  insolvency,  he  can  recover  interest  on  thb 
amount  overpaid  only  after  demand.     Walker  i 
Bradley,  3  Pick.  261. 

96.  An  administrator  may  not  charge  interest 
on  moneys  advanced  by  bim  on  account  of  the 
estate  of  Uie  intestate,  ^orer  v.  Storer,  9  Mass.  37. 

97.  Executors  are  not  chargeable  with  inter- 
est for  money  in  their  hands,  except  where  they 
actually  receive  it,  or  make  some  use  of  the 
funds,  or  are  guilty  of  negligence  in  accounting 
for  them.  Boynton  v.  Dyer,  18  Pick.  1,7.  ffy- 
man  v.  Hubbard,  13  Mass.  232.  Steams  v. 
Brown,  1  Pick.  530. 

98.  Interest  may  be  charged  against  an  admin- 
istrator, if  it  appears  that  he  has  actually  received 
interest,  or  that  he  has  made  in  his  own  affairs 
profitable  use  of  the  money,  or  that,  from  the 
time  of  the  sale  of  the  real  estate,  the  money  has 
remained  out  upon  bond  and  mortgage,  drawing 
interest,  well  secured,  and  easily  and  promptly 
to  be  collected.     State  v.  Mayhew,  4  Halst.  71). 

99.  An  administrator  is  liable  for  interest  on 
fbnds  in  his  bands  pending  an  appeal  as  to  their 
disposal,  if  he  had  made  use  and  profit  of  the 
money  during  the  time.  Steams  v.  Brown,  1 
Pick.  530. 

100.  An  administrator  may  be  held  to  pay 
interest  from  the  time  he  received  money  be- 
longing to  his  estate,  if  he  applied  it  to  his 
own  use  and  profit;  and  from  the  end  of  13 
months  after  the  date  of  his  letten,  if  he  kept 
it  by  him,  without  an^  apparent  reason,  and 
omitted  to  distribute  it  among  the  creditors. 
Gwynn  v.  Dorsey,  4  Gill  Sl  Johns.  453. 

101.  A  legacy  was  given  to  A  B,  a  minor,  to 
be  paid  him  on  his  attaining  the  age  of  twenty- 
one  years.    There  was  also  a  genetal  directioA 
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tliat  all  the  legacies  thoold  be  paid,  with  inter- 
est, in  three  months  from  the  testator's  decease. 
Held,  that  the  legatee  was  entitled  to  interest  on 
his  legacy  from  the  expiration  of  three  months 
after  the  testator's  death  till  paid.  Datots  v. 
sSwan^  A  Mass.  208,  217. 

102.  Previous  to  marriage,  a  wife  had  shares  in 
a  bank,  and  the  husband  received  the  profits 
nntil  the  charter  expired.  The  stockholders  had 
the  privilege  of  subscribing  a  certain  proportion 
of  the  amount  of  their  spires  in  a  new  bank. 
The  husband  subscribed  in  the  name  of  his  wife, 
and  refused  to  take  the  balance,  as  it  was  hers. 
After  his  death,  his  executors  received  it  and  the 
profits.  Held,  that  the  wife  was  entitled  to  re- 
cover of  the  executor  such  moneys  with  interest. 
Slanwood  v.  Stanvoood^  17  Mass.  57. 

103.  In  a  codicil  to  his  will,  a  testator  said, 
**  It  is  my  will  that,  after  settling  my  estate,  my 
wife  have  the  interest  of  my  personal  estate; 
and  that  the  judge  of  probate  appoint  a  disinter- 
ested person  to  take  charge  of  said  personal 
estate,  and  pay  the  interest  to  her  so  long  as  she 
remains  my  widow,  and  after  her  decease,  the 
personal  estate  to  be  divided  equally  among  my 
heirs.'*  It  was  held,  that  the  widow  was  enti- 
tled to  the  interest  of  the  personal  property  not 
applied  to  the  debts  and  charges  of  administra- 
tion, from  the  death  of  the  testator,  and  not 
merely  from  the  time  when  the  estate  should  be 
settled ;  an'd  that  the  payment  of  the  pecuniary 
legacies  was  to  be  postponed  until  after  her  right 
to  such  interest  should  terminate.  Lawb  v. 
Lamb,  11  Pick.  371. 

104.  After  the  average  is  made  on  an  insol- 
vent estate,  no  future  interest  can  arise  on  such 
average,  as  far  as  the  estate  is  concerned.  If 
the  administrator  so  conduct  as  to  make  him- 
self liable  to  interest,  he  alone  is  liable.  FUch 
V.  HutUingtorij  Kirby,  38. 

105.  Where  the  settlement  of  a  testator's 
estate  is  delayed  a  long  time  without  any  neffli- 
gence  on  the  part  of  the  executor,  and  he  has 
not  used  or  made  profit  of  the  funds  in  his  hands, 
he  is  not  chargeable  with  interest.  Lamb  v. 
I^m^,  11  Pick.  371. 

106.  Interest  is  not  to  be  charged  on  money 
retained  by  an  administrator,  with  the  sanction 
of  court  and  consent  of  parties,  to  meet  future 
contingencies  in  the  settlement  of  the  estate. 
WiUon  V.  WiUan,  3  Gill  &  Johns.  20. 

107.  In  an  action  on  an  administration  bond, 
to  recover  the  balance  of  an  execution  issued 
against  the  administrator  upon  sci.  fa.^  for 
waste,  interest  was  allowed  on  the  debt  and 
costs,  and  the  partial  payments  were  first  applied 
to  keep  down  the  interest.  Fay  v.*  Bradley,  1 
Pick.  Id4. 

108.  Interest  may  be  recovered  on  a  legacy 
ordered  by  the  testator  to  be  put  on  interest, 
although  tne  trustee  never  accepted  of  the  trust. 
Lamb  v.  Smithy  1  Root,  419. 

109.  In  an  action  upon  an  administration 
bond  for  default  of  the  administrator  in  not  satis- 
fying an  executor  against  the  estate,  interest  is 
allowed  from  the  end  of  60  days  from  the  date  of 
the  execution.     HunUneUtn  v.  Mott,  1  Root,  423. 

110.  A  testator,  by  nis  will,  directed  a  sum 
of  money  from  his  estate  to  be  retained  in  the 
hands  of  his  executors;  for  the  purpose  of  paying 
ceitain  annuities  and  legacies,  to  be  kept  on  in- 
terest so  long  as  such  annuities  and  legacies 
should  become  payable.  It  was  held,  that  the 
executors  were  chargeable  with  interest  on  this 
itmd,  crediting  them  with  the  amount  paid  on 
such  annuities  and  letgacies,  and  fi  reaapAabl# 


compensation  for  their  services.    Adams  y.  Spal' 
ding,  12  Cdnn.  350. 

111.  Interest  will  be  allowed  on  a  seirtfaciaa 
against  an  administrator,  where  there  is  a  special 
agreement  to  that  efiTect.  Siarr  v.  Hmslutw,  1 
Root,  242. 

112.  Under  the  Pennsylvania  acts  of  March 
27th,  1813,  and  March  28th,  1814,  the  executors 
of  a  testator  were  held  liable  for  the  aggregate 
of  debt  and  interest,  whether  such  interest  was 
actually  received  by  them  before  or  after  the  act 
of  1814.     Findlay  v.  »mUh,  7  S.  &  R.  264. 

113.  In  an  action  on  the  probate  bond  of  a 
guardian  of  a  spendthrift,  simple  interest  only 
was  allowed  upon  a  note  due  on  demand  from 
the  guardian  to  the  ward,  the  note  being  so 
small  that  it  was  not  a  sufficient  object  to  make 
a  new  investment  with  the  interest.  Fay  v. 
Howe,  1  Pick.  627. 

114.  Large  sums  of  money  having  come  into  the 
hands  of  a  guardian  of  infants,  there  being  rents 
of  real  estate,  and  intome  from  public  stocks, 
periodically  received,  and  no  account  having 
been  settled  for  many  years,  it  was  ordered  that 
an  account  should  be  settled,  with  a  rest  for 
eytfj  jetti,  and  the  balance  thus  struck  carried 
forward  to  be  again  on  interest,  whenever  the 
sum  should  be  so  large  that  a  trustee,  acting 
faithfully  and  discreetly,  would  have  put  it  into 
a  productive  state ;  and  ^500  was  held  to  be  such 
a  sum.     Robbins  v.  Hayward,  ]   Pick.  528,  note. 

115.  An  open  account  does  not  bear  inter- 
est; and  if  an  administrator  agree  in  writing 
to  pay  interest  on  it,  this  would  only  make  him 
personally  liable.  Ordinary  v.  Bonner^  2  Hill, 
8.  O.  468. 

y .   Jfotes,  {re,  made  or  payable  in  other  States. 

116.  Where,  by  the  law  or  custom  of  a  country 
where  notes  are  given  payable  in  sugar,  no  in- 
terest is  payable  upon  them  until  judgment  is 
obtained  upon  them  in  the  courts  of  the  United 
States,  interest  before  judgment  will  not  be 
allowed.  Courtois  v.  Carveniier,  I  Wash.  C.  C 
376. 

117.  The  court  allowed  the  customary  interest 
at  Canton,  upon  a  note  executed  there.  Cknoqva 
V.  Lauderbruny  1  Wash.  C.  C.  521. 

1 18.  To  prove  the  rate  of  interest  allowed  in 
any  one  of  the  states  of  the  United  States,  the 
law  of  the  state  must  be  produced.  Jaffray  v. 
Dennis,  2  Wash.  C.  C.  253. 

119.  Where  there  have  been  running  accounts 
between  parties,  and  one  party  has  been  in  the 
habit  of  transmitting  his  accounts  regularly  to 
the  other,  striking  a  balance  and  charging  or 
giving  credit  for  interest,  as  the  balance  might 
be,  and  no  objections  have  been  made,  and  where 
this  mode  of  stating  accounts  is  shown  to  be  the 
custom  of  trade,  such  manner  of  charging  inter- 
est is  legal  and  will  be  supported.  Barclay  v. 
Kennedy,  3  Wash.  C.  C.  350. 

120.  The  defendant  being  indebted  to  the 
plaintiff  in  a  certain  sum  of  British  sterling, 
gave  his  bond  for  the  amount  in  sterling  gene- 
rally, to  be  paid  in  Ireland,  with  a  power  of 
attorney  to  confess  judgment  in  some  court  of 
Ireland.  Held,  that  the  debt  is  to  be  considered 
due  in  British  sterling,  but  to  carry  Irish  inter- 
est, Ireland  being  the  place  of  payment.  Bushbp 
v.  Camae,  4  Wash.  C.  C.  296. 

121.  Interest  is  allowed  upon  a  foreign  judg- 
ment, when  a  recovery  is  had  upon  it  in  another 
state.    Mahurin  v.  Biekford,  6  N.  Hamp.  567. 

122.  lntctiwit»atthenU9ofs»v«Aparefnt.fWat 
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allowed  to  m  peiwm  who  %drmaoed  money  on  the 
defendant*!  account,  thia  being  the  lawfnl  and 
cuatomary  rate  of  interest  at  the  place  where  the 
money  waa  advanced.  WhUkrap  t.  CmrUion^  12 
Maaa.  4. 

123.  Interest  is  to  be  calcolated  according  to 
the  law  of  the  place  where  the  contract  waa  to 
be  performed.     Smith  r.  SwtUh^  2  Johns.  235. 

124.  A  promiaaory  note  waa  drawn,  in  Mon- 
treal, payable  to  parties  residing  in  England, 
**  with  interest  until  paid  in  England."  Held, 
that  the  plaintiffs,  on  m  jadgment  obtained,  in 
New  York,  against  the  makers,  were  entitled  to 
interest,  according  to  the  legal  rate  in  England, 
only  np  to  the  time  of  the  judgment,  without  anv 
allowance  for  the  difference  of  exchange  with 
England.     Seojidd  ▼.  Day,  20  Johns.  102. 

125.  On  m  note  executed  out  of  the  state,  the 
yerdict  of  the  jury  should  fix  the  interest.  Rus- 
BtU  ▼.  Skepkerdy  Hardin,  44. 

126.  In  m  suit  on  an  instrument  for  the  pay- 
ment of  money,  executed  in  another  state,  afVer 
rerdict,  the  sum  found  will  be  presumed  to  be 
according  to  the  rate  of  interest  in  the  state 
where  it  was  executed,  unless  the  contrary 
appears.     UoUey  t.  Hotley,  Litt  Sel.  Caa.  505. 

127.  The  interest  upon  a  note  executed  in 
another  state  must  be  proved  and  aacertained  by 
a  jury.  Ingrakam  ▼.  Amoldy  1  J.  J.  Marsh.  406. 
Johnsons  ▼.  WUUams,  ib.  489. 

128.  The  court  cannot,  without  the  interven- 
tion of  a  jury,  to  find  the  rate  of  interest,  render 
judgment  for  interest  on  a  note  made  and  pay- 
able in  another  state.  PawUng  r.  Ssrtotn,  4  J. 
J.  Marsh.  238. 

129.  On  a  note,  executed  and  payable  in  another 
state,  stipulating  for  eight  per  c^nt.  interest,  if 
there  is  no  evidence  showing  the  legal  rate  of 
interest  in  such  other  state,  the  judgment  should 
allow  eight  per  cent,  interest  to  the  date  of  the 
judgment ;  but  only  the  legal  rate,  in  this  state, 
after  judgment.  Gordoiifv.  Phelps,  7  J.  J.  Manh. 
619. 

130.  Where  interest  is  recoverable  at  the  rate 
fixed  in  a  sister  state,  the  amount  must  be  found 
by  a  jury.     HuiU  v.  May/ield,  2  Stew.  124. 

131.  The  rate  of  interest  due  on  a  contract,  if 
not  fixed  by  agreement  of  the  parties,  nor  by 
statute,  is  to  be  fixed  by  tbe  custom  of  the  place 
where  the  contract  is  made,  found  by  a  jury. 
Tate  V.  Jnnerarity,  1  Stew.  &  Port.  33. 

132.  The  rate  of  interest  allowable  on  a  prom- 
issory note  is  that  allowed  by  laws  of  the  state 
where  the  note  is  made.  Evans  v.  Clark,  1  Port. 
388.     Evans  v.  Irvin,  ib.  390. 

133.  The  legal  rate  of  interest  of  one  state  is 
not  presumed  to  be  within  the  knowledge  of  the 
courts  of  another;  but  it  most  be  proved,  like 
Mij  other  fact.  Richardson  v.  Williams,  2  Port. 
239. 

134.  In  an  action  on  a  promissory  note,  payable 
in  a  different  state,  judgment  cannot  be  entered 
for  interest,  unless  the  rate  of  interest  allowed 
by  such  state  be  proved.  Peacock  v.  Banks, 
Minor,  387. 

135.  Where  a  general  authority  is  given  to 
draw  bills  of  exchange  from  a  certain  place,  on 
account  of  advances  there  made,  the  undertaking 
IB  to  replace  the  money  at  that  place.  The  in- 
terest of  that  place  is  to  be  allowed.  Lan%Lsse  v. 
Barker,  Z  Wheat.  101. 

136.  The  lex  loci  is  to  govern  the  question, 
whether  interest  is  to  be  allowed  on  a  merchant's 
account.  Cocks  v.  Conigmaker,  1  A.  K.  Marih. 
254. 

137.  The  rate  of  interest,  on  a  bond  executed 


in  Virginia,  is  a  matter  of  (act  to  be  fiiond  by 
the  jury.     Dmmdsam  v.  Gokagin^  2  Bibb,  634. 

138.  Interest  is  to  be  allowed  according  to  the 
place  of  the  contract  for  its  payment.     Jafrsey  t. 
~       is,  2  Waah.  C.  C.  %3. 


VI.  Action  and  Verdict. 

139.  In  debt  on  a  judgment  bearing  interest, 
if  the  plaintiff  demands  only  the  principal  and 
the  interest  accrued  at  the  commencement  of  the 
action,  he  cannot  have  judgment  for  interest  ac- 
cruing since.    Caldwell  v.  Richards,  2  Bibb,  331. 

140.  Where,  pending  an  action  of  debt  on  a 
judgment,  the  principal  of  the  debt  be  paid  into 
court  by  the  defendant,  the  action  may  be  con- 
tinued for  the  recovery  of  the  interest.  Fisk- 
bume  V.  Sanders,  1  N.  4d  M.  242. 

141.  The  court,  in  an  action  upon  a  bond,  in 
Virginia,  may  instruct  the  jury  as  to  the  interest 
to  be  allowed.     Fine  v.  Coekskut,  6  Call,  16. 

142.  The  court  will  give  interest  on  a  note  not 
expressed   to  be  on  interest,  where,  under  the 
circumstances,  equity  requires  it.     Dyer  v.  El 
derkin,  1  Root,  412. 

143.  Interest  is  allowable,  in  an  action  of  cov- 
enant, for  a  certain  sum  due  for  rent,  and  payable 
in  money.     Clark  v.  Barlow,  4  Johns.  183. 

144.  Interest  is  not  recoverable,  by  way  of 
damages,  in  an  action  of  debt  for  rent  anear. 
Cooke  V.  Wise,  3  H.  dt  M.  463. 

145.  Where  one  sues  for  a  debt,  he  need  not 
sue  for  the  interest ;  it  follows  as  a  matter  of 
course.    Kincaid  v.  JfeaU,  3  M*Cord,  201. 

146.  A  verdict  for  ^  the  debt  in  the  declaratioii 
mentioned,  and  one  penny  damage,**  on  a  note 
dated  before  1799,  does  not  authorize  a  judgment 
for  the  debt  and  interest.  Russell  v.  Shepherd^ 
Hardin,  44. 

147.  In  all  cases  where  the  defendant  applies 
to  set  aside  a  verdict,  and  thereby  delays  the 
plaintiff,  interest  is  awarded,  if  the  cause  of  ac- 
tion is  such  as  to  carry  interest.  People  v. 
Gaine,  1  Johns.  343. 

148.  In  trover,  interest  may  be  allowed  on  the 
value  of  the  chattels,  from  the  time  of  conver- 
sion, by  way  of  damages.  Wilson  v.  Conine^  2 
Johns.  280. 

149.  Interest  may  be  given,*in  trover,  by  way 
of  damages.     Hydey.  Stone,  7  Wend.  354. 

150.  It  is  not  essential,  to  entitle  a  party  to 
recover  interest,  on  a  judgment  rendered  in 
another  state,  and  sued  in  Illinois,  that  the  decla- 
ration should  allege  that,  by  the  laws  of  the  stato 
where  the  judgment  was  rendered,  interest  is 
recoverable.     Prince  v.  Lamb,  Breese,  298. 

151.  In  Virginia,  on  a  plea  of  payment,  in  an 
action  on  a  bond,  the  defendant,  in  order  to  ex- 
tinguish the  interest,  may  prove  that  the  plaintiff 
was  absent  in  foreign  parts  beyond  the  sea,  and 
had  not  any  known  agent  or  attorney  within  the 
commonwealth.     MCall  v.  Turner,  1  Call,  133. 

152.  Interest  is  allowed,  on  the  consideration 
paid  for  land,  in  an  action  for  breach  of  covenant 
SmUh  V.  Pitkin,  2  Root,  46. 

153.  Upon  affirmance  of  a  judgment  in  the 
court  of  appeals,  in  Maryland,  where  the  verdict 
was  for  damages  including  interest,  interest  was 
allowed  from  the  date  of  the  judgment  to  the  date 
of  its  affirmance.  Contee  v.  Findley,  1  Har.  &  J. 
331.  Vide  Butcher  v.  /forwood,  ib.  485.  Where, 
however,  the  court  of  appeals  affirm  the  judg- 
ment without  awarding  such  interest,  in  an 
action  on  the  appeal  bond,  interest  can  only  be 
recovered  trora  the  time  of  the  affirmuioe. 
Butcher  v.  Jforwood^  1  Har.  ^b.  J.  485. 
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154.  Interest  m^  be  reeoyered  in  an  action 
fer  money  had  ana  received.  Pease  v.  Barber^ 
3  Caines,  266. 

155.  Where  a  declaration  on  a  note  made  out 
of  the  state  does  not  aver  the  rate  of  interest  in 
the  place  where  it  was  made,  the  rate  of  interest 
in  this  state  will  be  allowed.  Surlott  v.  PraU^  3 
A.  K.  Marsh.  174. 

156.  If  interest  be  claimed  on  an  account  sued 
in  assumpsit,  it  must  be  claimed  in  the  declara- 
tion, and  not  in  the  bill  of  particulars  alone. 
Schermerhom  v.  Ferman,  2  Bailey,  173. 

157.  In  debt  upon  a  note  for  JS300,  with  inter- 
est from  date,  if  the  declaration  does  not  demand 
interest,  and  the  defendant  ^^thdraws  his  plea, 
the  court  cannot  give  judgment  for  the  interest. 
Hubbard  v.  Blow,  4  Call,  2SU. 

158.  Witnesses  are  not  admissible,  to  prove  a 
custom  of  merchants  in  the  city  of  another  state, 
allowing  them  to  charge  interest  in  their  ac- 
counts, when  the  courts  of  that  state  have  refused 
to  recognixe  the  custom.  Jfeweil  v.  Givatiy  2 
Blackf.  313. 

159.  A  verdict  for  a  fixed  sum,  with  interest 
thereon  from  a  day  certain,  is  a  good  verdict; 
the  calculation  of  interest  being  a  clerical  act, 
which  ma^  be  performed  by  the  court.  Page  v. 
Cady,  1  Cow.  115. 

idO.  Juries  have,  in  many  cases,  a  discretion 
to  allow  interest,  by  way  of  damages,  according 
to  the  circumstances  of  each  case.  AnonifVMUs, 
1  Johns.  315. 

161.  In  a  case  where  the  jury  have  a  discretion 
to  allow  or  withhold  interest,  the  court  have  no 
right  to  direct  them  to  find  interest.  Young  v. 
Pate,  3  J.  J.  Marsh.  100. 

162.  As  a  matter  of  law,  a  receipt  for  money 
does  not  charge  the  receiptor  with  interest,  but 
it  is  a  matter  of  discretion  with  the  court  or  jury 
to  allow  it  or  not.  Bell  v.  Logan,  7  J.  J.  Marsh. 
593. 

163.  In  assumpsit  for  carpenter's  work  done, 
the  jury  may  give  interest  on  the  value  of  the 
work,  if  they  choose.  Morford  v.  Ambrose,  3  J. 
J.  Marsh.  688. 

164.  On  contracts  for  property,  the  question, 
whether  interest  is  to  be  allowed  or  not,  is  a 

Question  fbr   the  jury.    Henderson  v.  Stainton, 
lardin,  118. 

165.  In  trespass,  for  taking  the  goods  of  the 
plaintiff,  as  well  as  in  trover,  the  jury,  in  their 
discretion,  may  allow,  besides  the  value  of  the 
goods  at  the  time  of  the  trespass,  interest  on  the 
amount  ^  om  that  time  to  the  judgment,  by  way 
of  damages.     Beats  v.  Guernsey,  8  Johns.  44d. 

166.  In  debt  for  rent  in  arrear,  interest  may- 
be recovered.  Dennison  v.  Lee,  6  Gill  Sl  Johns. 
383. 

167.  It  was  covenanted  between  the  lessor  and 
lessee  that,  at  the  expiration  of  the  term,  the 
buildings  and  improvements  should  be  valued 
by  a  certain  number  of  indifferent  persons,  to  be 
chosen  by  the  parties ;  at  the  expiration  of  the 
term,  the  lessee  applied  to  the  lessor  to  have  the 
appraisement  made,  and  he  refused,  whereupon 
the  lessee  had  the  appraisement  made  by  disin- 
terested persons.  In  ao  action  by  the  lessee  on 
the  covenant,  he  cannot  recover  interest  on  the 
appraised  "value,  as  it  was  ex  parte  and  inconclu- 
sive, and  the  damages  remained  unliquidated,  to 
be  ascertained  by  a  jury.  HoUiday  v.  Marshall, 
7  Johns.  211. 

168.  A  defendant  refused  to  pay  over  to  the 
plaintiff  a  sum  of  money  he  had  received,  unless 
the  plaintiff  would  release  an  action  then  pend- 
ing against  him  for  a  distinct  matter     The  jury 


gave  the  plaintiff  interest,  from  the  time  of  the 
demand,  and  the  verdict  was  sustained.  Black 
V.  Goodman,  1  Bailey,  201 . 

169.  On  a  covenant  to  pay  f  80  in  brick  work, 
interest  is  not  chargeable  as  a  matter  of  law,  but 
the  jury  may,  in  their  discretion,  allow  it.  Brown 
V.  MCleland,  1  A.  K.  Marsh.  43. 

170.  In  an  action  on  a  covenant  to  pay  prop- 
erty, it  is  discretionary  with  the  jury  to  give 
interest  on  the  value  of  the  property  or  not; 
and  it  is  error  peremptorily  to  instruct  the  jury 
to  give  damages  to  the  full  amount  of  interest. 
Guthrie  v.  mekliffs,  4  Bibb,  541. 

VII.   Computation  and  Rate  of  Interest;  Interest 
on  unliquidated  Accounts;  other  Matters. 

171.  A  person  is  always  bound  to  pay  legal 
interest,  except  where  there  is  an  express  agree- 
ment to  take  less.  Gaillard  v.  GaiUard,  1  N. 
&  M.  67. 

172.  The  rule  for  computing  interest,  where 
partial  payments  are  made,  is,  to  deduct  from  the 
interest  of  the  whole  sum,  due  at  the  time  ap- 
pointed, the  interest  of  money  paid  in  before  the 
time.  Tracy  v.  Wickoff,  1  Dall.  124.  Penrose 
v.  Hart,  1  Dall.  378. 

173.  As  to  the  rule  for  computing  interest,  on 
a  decree  o£  affirmance  or  reversal  in  the  superior 
court,  vide  Penhallow  v.  Doane,  3  Dall.  54. 

174.  The  correct  general  rule  is  jto  calculate 
interest  up  to  the  period  when  a  payment  is  made, 
to  which  the  payment  should  be  first  applied,  and 
if  it  exceed  the  interest  due,  the  balance  is  to  be 
applied  to  diminish  the  principal ;  but  if  it  is  not 
sufficient  to  discharge  the  interest,  the  principal 
is  not  to  be  increased  by  adding  to  it  the  balance 
of  interest  which  may  remain  due,  so  as  to  pro- 
duce interest  upon  interest.  Smith  v  Shaw,  2 
Wash.  C.  C.  167. 

175.  Interest  is  to  be  computed  upon  a  judg. 
ment,  upon  which  payments  have  been  made,  in 
the  same  manner  as  upon  a  note  of  hand  which 
has  been  paid  in  part.  ^Hodgdon  v.  Hodgdon,  2 
N.  Hamp.  169. 

176.  Where  partial  payments  have  been  made 
on  a  note,  or  other  claim  bearing  interest,  the 
rule  is,  to  compute  the  interest  on  the  principal 
sum,  from  the  time  when  the  interest  com- 
menced to  the  first  time  when  a  payment  was 
made,  which  exceeds,  either  alone,  or  in  conjunc- 
tion with  the  preceding  payments,  if  any,  the 
interest  at  that  time  due ;  add  the  interest  to  the 
principal,  and  from  the  sum  subtract  the  pay- 
ment made  at  that  time,  together  with  the  pre- 
ceding payments,  if  any,  and  tke  remainder  forms 
a  new  principal,  on  which  compute  and  subtract 
the  interest  as  upon  the  first  principal,  and  pro- 
ceed in  this  manner  to  the  time  of  the  judgment. 
Dean  v.  Williams,  17  Mass.  417.  Fay  v.  Brad- 
ley, 1  Pick.  194. 

177.  Where,  on  abend  payable  by  instalments, 
on"  which  interest,  though  running  from  its  date, 
is  not  payable  till  the  principal  is  payable,  a  par- 
tial payment  is  made  before  the  principal  falls 
due,  such  payment  is  to  be  applied  to  the  extin- 
guishment of  principal  and  such  proportion  of 
mterest  as  has  accrued  on  the  principal  so  extin- 
guished. Williams  v.  Houghtaling,  3  Cow.  86. 
note. 

178.  The  mode  of  calculating  interest  when 
there  have  been  partial  payments  is,  to  calculate 
to  the  time  of  payment,  then  to  deduct  from  the 
whole  amount  the  sum  paid,  and  to  calculate 
interest  on  the  residue  to  the  next  payment. 
Meredith  v.  Banks,  I  Halst.  408. 
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179.  Interefft  onaJQdfmentM  to  be  eaknlated, 
in  PenntjlTUua,  to  the  time  of  the  first  payment. 
Such  payment  is  then  to  be  fint  applied  to  tink- 
mg  the  interest,  and  if  there  be  a  ■orpins,  to 
stnkini;  the  principal,  and  so  on.  ComwumweaUk 
r  MUUr,  6  8.  &,  R.  452. 

^80.  Under  the  Ohio  sUtnte  of  1832,  only  six 
per  cent,  interest  can  be  recovered  on  a  contract 
to  pay  a  greater  rate.  Lafayette  Ben^  Society 
V.  Levfisj  7  Ham.  (Part  1st,)  80. 

181.  The  rale  for  computini;  interest,  on  obli- 
gations where  payments  have  been  made,  ex- 
plained.    Kissam  r.  BurraJU^  Kirby,  326. 

182.  Interest  on  a  promissory  note,  payable 
only  on  a  certain  condition,  can  only  be  cast 
from  the  time  of  notice,  given  to  the  obligor,  of 
the  performance  of  the  condition.  Bodges  y. 
Holman,  2  Dana,  396. 

183.  A  statute  altering  the  rate  of  interest 
does  not  affect  contracts  made  before  its  psssage, 
so  as  to  change  their  rate.  Bryan  ▼.  Moore^ 
Minor,  377. 

184.  Where  money  is  payable  on  demand,  and 
there  is  no  contract  or  usage  requiring  it,  and 
the  defendant  is  not  a  wrong-doer  in  acquiring 
or  detaining  it,  interest  is  to  be  computed  from 
the  service  of  the  writ  only.  Hunt  ▼.  Jievergf  15 
Pick.  50U.  See  Brewer  v.  Tyringkam,  12  Pick. 
547. 

185.  Interest  is  to  be  allowed,  apon  money 
paid  at  the  request  and  to  the  use  of  another, 
from  the  time  of  payment.  Gibhe  v.  Bryant^  1 
Pick.  118. 

186.  l^he  legislature  of  a  state  can  regulate  the 
rate  of  interest ;  tax  collectors  may  therefore  by 
statute  be  required  to  pay  15  per  cent  on  all 
moneys  collected  by  them  which  they  neglect  or 
refuse  to  pay  over  ;  but  their  sureties  are  not 
liable  therefor.     State  v.  Harrison,  Harper,  88. 

187.  Interest,  when  allowed  in  the  discretion 
of  the  jury  by  way  of  damages,  should  be  calcu- 
.ated  on  the  whole  demand  to  the  first  payment, 
and  then  deducting  the  payment  from  the  amount 
of  the  principal,  and  interest  calculated  on  the 
balance  up  to  the  date  of  the  judgmenL  Cox  v. 
Wieklife,  1  A.  K.  Marsh.  584. 

188.  In  calculating  interest  in  North  Caro 
lina,  the  payments  are  first  to  be  applied  to  dis- 
charge  the   interest    accrued.     Anonymous^  2 
Hayw.  17. 

189.  The  law  does  not  allow  interest  upon 
interest,  even  where  a  promissory  note  is  made 
payable  with  interest  annually.  Uoe  v.  Warren^ 
7  Greenl.  48. 

190.  An  account  made  up  of  principal  and 
interest  becomes  one  principal  debt  when  settled, 
and  the  aggregate  balance  bears  interest  from 
the  t»me  of  such  settlement.  Bainhridge  v.  fVU- 
C€ekj,  1  Said.  536. 

191 .  A  note  for  a  certain  sum,  with  *'  interest 
annually,"  is  not  a  contract  for  any  thing  more 
than  six  per  cent,  annual  interest  on  the  princi- 
pal. But  interest  may  be  cast  on  the  annual 
interest,  in  the  nature  of  damages  for  its  deten- 
tion and  use,  from  the  time  it  becomes  payable 
until  judgment.    Peiree  v.  Rotoe,  1  N.  Hamp.  179. 

J92.  If  a  party,  holding  a  note  payable  at  a 
future  time  with  interest  annually,  lets  the  time 
run  by  without  demanding  interest,  he  cannot 
afterwards,  in  an  action  on  the  note,  recover 
compound  mterest.  Hastings  v.  Wiswall,8  Mass. 
455.  Yet  he  may  sue  for  each  instalment  of 
interest  as  it  becomes  due.  Cocley  v.  Rose,  3 
Mass.  221.     Qreenleaf  v.  Kellogg,  2  Mass.  568. 

193.  Motes  given  for  the  balance  of  an  account, 
on  which  account  lAteisat  has  bsen  cast  anojially 


and  added  to  the  principal,  are  not  neiiriftvs 
KeUogg  V.  Hidcok,  1  Wend.  521. 

194.  To  balance  books  at  the  end  of  a  year, 
and  charge  interest  on  running  accounts  not 
settled,  is  illegal.  Graham  v.  wTuiams^  16  S.  A. 
R.  257. 

195.  Compound  interest  will  not  be  allowed, 
except  under  special  circumstances.  An  agree- 
ment, at  the  time  of  the  loan,  that  at  the  end  of 
the  year  interest  shall  become  principal,  or,  after 
interest  has  become  due,  an  agreement  that  it 
shall  bear  interest  previous  to  such  agreement, 
will  not  be  permitted,  as  tending  to  usury.  But, 
where  a  settlement  of  accounts  takes  place  after 
interest  has  become  due,  and  an  agreement  then 
is  made  that  interest  due  shall  thereafter  carry 
interest ;  or  the  principal  and  interest  are  com- 
puted in  a  master's  report  and  the  same  is  con- 
firmed ;  in  these  cases  compound  interest  is  law- 
ful.    Ckilders  v.  Deane,  4  Rand.  406. 

196.  Interest  is  recoverable  upon  interest  in 

certain  cases.     Where  A  agrees  to  pay  B  ^ 

in  four  equal  annual  payments  with  interest,  the 
interest  that  accrues  on  the  payments  becomes 
principal,  and  interest  is  recoverable  upon  it. 
fVaUcinson  v.  Root,  4  Ham.  373. 

197.  Interest,  after  a  promissory  note  becomes 
due,  though  it  be  not  stipulated  on  the  face  of  it, 
is  as  much  a  part  of  the  contract  as  where  it  is. 
Simpson  V.  M'MUlion,  1  N.  &,  M.  192. 

198.  The  state  is  liable  to  pay  interest  as  well 
as  individuals.  RespvhUca  v.  Mitchell,  2  Dali. 
101. 

199.  Interest  is  chargeable  where  it  is  the 
ordinary  usage  of  the  trade  to  charge  it,  and 
such  usage  is  known  to  the  party  sought  to  be  so 
charged.    Meeeh  v.  Smith,  7  Wend.  315. 

200.  Where  money  is  payable  on  demand,  and 
there  is  no  contract  or  usage  requiring  it,  and  the 
defendant  is  not  a  wrong-doer  in  acquiring  or 
detaining  it,  interest  is  to  be  computed  from  the 
service  of  the  writ  only.  Hunt  v.  Jfewers,  15 
Pick.  500.  See  Brewer  v.  Tyringham,  12  Pick. 
547.  Haven  v.  Foster,  9  Pick.  112.  Dmwes  v. 
Winshiv,  5  Pick.  97,  note.  Parker  v.  Tkomassem^ 
3  Pick.  429. 

201.  Where  money  is  payable  on  demand,  and 
the  defendant  is  not  a  wrong-doer  in  acquiring  or 
detaining  it,  interest  is  to  1^  computed  from  the 
service  of  the  writ  only.  Haven  v.  Foster,  9 
Pick.  112. 

202.  Where  the  law  by  implication  makes  it 
the  duty  of  a  party  to  pay 'money  to  the  owner 
without  any  previous  demand,  interest  is  to  be 
allowed.     Dodge  v.  Perkins,  9  Pick.  368. 

203.  Where  money  is  pavable  on  demand, 
interest  can  be  recovered  only  from  the  time  of 
the  service  of  the  writ,  unless  an  earlier  demand 
is  proved.    Hunt  v.  Jfevers,  15  Pick.  500. 

204.  A  promise  under  seal,  to  pay  a  sum  of 
money  on  demand,  will  carry  interest  only  from 
the  time  of  demand.  Scudder  v.  Morris,  2  Penn. 
419. 

205.  Interest  cannot  be  allowed,  by  way  of 
damages,  for  the  breach  of  an  agreement  to  con- 
vey land  with  a  deed  of  warranty,  until  demand 
made,  succeeded  by  the  defendant's  non-perform- 
ance.    tFells  V.  Memethy,  5  Conn.  222- 

206.  In  assumpsit  against  a  consignee,  or  bailiff 
of  goods,  t>  to  sell  the  same  and  render  a  reason- 
able account,"  interest  is  allowable  from  the  time 
of  a  demand  made,  where  the  defendant  has  re- 
fused to  account,  or  to  make  payment,  or  has 
converted  the  money  to  his  own  use.  Pope  t 
Barrett,  1  Mason,  117. 

207.  Any  note^  afikaowledgment,  o«   memo 
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faudum  in  writing,  fixing  with  precision  the 
amount  dae,  and  the  time  of  payment,  of  an 
open  account,  will  be  such  a  liquidation  of  the 
account  as  to  make  it  carrj  interest.  Elliott  ▼. 
MinoU,  2  M'Cord,  125. 

208.  Interest  will  not  be  allowed  on  unliqui- 
dated damages.  Crilpins  r.  ConseftM,  Pet.  C  C. 
85.  Wiliings  v.  ConsepM^  ib.  172.  Vide  YouqutL 
y.  JVlfxon,  ib.221,224. 

209.  It  is  a  genera]  rule,  that  interest  is  not 
recoverable  on  unliquidated  damages,  or  for  an 
uncertain  demand.    AntmymtmSy  1  Johns.  315. 

210.  Interest  is  not  allowable  on  an  unliqui- 
dated account  for  work,  labor,  and  services, 
especially  where  the  account  was  not  rendered 
before  suit  brought,  and  where  a  greater  sum 
was  claimed  than  was  allowed  after  a  hearing  by 
referees.  Dtn^e  y.  St.  James^M  Churekj  7  Wend. 
178. 

211.  Interest  on  uncertain  and  unascertained 
damages  cannot  be  recoyered.  Speer  r.  Van 
Orden,  2  Penn.  652. 

212.  Unliquidated  demands  do  not  carry  in- 
terest, except  in  cases  of  fraud  or  imposition,  and 
of  money  lent  or  "actually  bad  and  receiyed. 
Conyers  y.  Ma^atk,  4  M*Cord,  392. 

213.  An  unliquidated  demand  for  seiriees  as  a 
clerk  in  a  store  will  not  bear  interest.  Murray 
y.  Ware,  1  Bibb,  325. 

214.  Interest  should  be  allowed  on  all  liqui- 
dated demands,  whether  tested  by  writing  or 
not.     CartmUl  y.  Brown,  1  A.  K.  Marsh.  576. 

215.  It  is  a  general  rule,  that  interest  is  not 
allowable  on  the  open,  unliquidated  accounts  of 
merchants.     Rewetl  y.  Gtvan,  2  Blackf.  312. 

216.  A  balance  of  account  carries  interest  from 
the  time  it  is  liquidated,  and  it  is  to  be  considered 
as  liquidated  when  rendered,  if  no  objections  are 
made  to  it.     Walden  y.  Sherburne,  15  Johns.  409. 

217.  A  tender,  after  action  brought,  of  the  sum 
due  on  a  bank  note,  with  costs,  and  placing  the 
money  under  the  unconditional  control  of  the 
creditor,  are  sufficient  to  stop  the  running  of 
interest  at  24  per  cent,  per  annum,  the  statute 
penalty  for  a  refusal  by  a  bank  to  redeem  its 
notes  upon  presentment.  Suffolk  Bank  v.  Wor- 
cester Bank,  5  Pick.  106.  The  like  proceedings, 
in  the  case  of  a  promissory  note  containing  no 
engagement  for  the  payment  of  interest,  are  suf- 
ficient to  stop  the  running  of  simple  interest  as 
damages  for  the  detention,  ib. 

218.  A  party  cannot  stop  interest  without  a 
tender.     Hoody.  Huff,  2  Rep.  Con.  Ct.  159. 

219.  A  tender  of  the  principal,  the  absence  of 
the  party,  the  interyention  of  war,  &o.  are  good 
causes  for  suspending  the  payment  of  interest  in 
any  case.     Ryan  r.  Saldriek,  3  M'Cord,  498. 

220.  Where  a  bond  or  note  has  been  lost  or 
mislaid,  the  obligor  cannot  be  relieyed  from  the 
interest  for  the  time  it  was  so  lost,  unless  he  had 
made  a  tender  of  the  money.  Rector  y.  Mark,  1 
Mis.  288. 

221.  A  British  subject  is  not  entitled  to  recoyer 
interest  on  a  debt  due  from  a  subject  of  the 
United  States,  while  war  existed  between  the 
two  countries.  Hoare  y.  Alien,  2  Dall.  102. 
Toxerafi  y.  Jfagle,  ib.  132. 

2^.  If  an  account  contains  a  charge  of  interest 
during  a  war,  it  is  recoyerable  if  there  is  a  prom- 
ise to  pay  the  account  after  peace,  or  the  account 
VB  in  fact,  in  law,  a  settled  account.  Bainbridge 
r.  WUcoeks,  1  Bald.  536. 

223.  In  an  action  to  recover  a  debt  against 
British  merchants,  interest  durintr  the  war  was 
not  allowed.  Bordtey  y.  Eden,  3  Har.  A  M'Hen. 
167. 


224.  Where  an  attachment  is  laid  on  mone^ 
in  the  hands  of  a  third  person,  interest  ceases 
ftom  the  time  of  the  attachment  until  it  is  dis- 
solved. But  where  a  debtor,  who  is  also  a  creditor, 
lays  an  attachment  on  money  in  his  own  hands, 
interest  is  chargeable  during  the  continuance  of 
the  attachment.  Wiltmge  v.  Consequa,  Pet.  C. 
C.301. 

225.  In  Connecticut,  a  debt  contracted  before 
the  war,  for  which  a  new  note  was  given  since 
the  war,  and  before  the  statute  respecting  ab- 
sentees  was  made,  is  within  the  equity  of  the 
statute,  and  interest  will  be  expunged  from  said 
debt  during  the  war.  Borland  v.  Aarp,  1  Root, 
178. 

226.  An  alien  enemy,  who  leaves  the  country 
and  carries  oflT  his  bond,  is  not  entitled  to  interest 
on  it  during  the  continuance  of  the  war.  Blake 
V.  QuimA,  3  M'Cord,  340. 

227.  A  party  holding  money  against  the  will 
of  the  owner  is  chargeable  with  interest,  though 
he  has  -a  set-off,  and  the  ainount  due  from  him 
was  not  liquidated  before  bringing  the  action. 
Greenly  v.  Hopkins,  10  Wend.  96. 

228.  Where  the  defendant,  in  an  action  for 
money  had  and  received,  has  fhiudulently  ob- 
tained  or  wrongfully  detained  the  plaintiff*8 
money,  he  is  chargeable  with  interest  firom  the 
time  of  his  so  obtaining  or  detaining  the  same. 
Wood  V.  Robbins,  11  Mass.  504.  And  as  well 
where  the  defendant  is  defaulted,  as  where  there 
has  been  a  trial  by  jury.  Weeks  t.  Hasty,  13 
Mass.  218. 

229.  Where  a  trustee  had  advanced  his  own 
money  to  protect  the  trust  property  from  for- 
feiture and  loss,  he  was  allowed  compound  in- 
terest.    Barrell  v.  Joy,  16  Mass.  221,  227. 

230.  The  mere  haying  of  money  of  the  cestui 
que  trust  is  not  sufficient  to  charge  the  trustee 
with  interest :  that  must  depend  on  other  facts. 
Johnson  v.  Eieke,  7  Halst.  316. 

231.  Interest  is  recoverable  against  a  person 
intrusted  with  the  collection  of  money,  who 
retains  and  converts  it  to  his  own  use,  from  the 
time  when  the  same  ought  to  have  been  paid 
over.     People  v.  Gasherie,  9  Johns.  71. 

232.  A  collector  is  liable  for  interest  upon 
moneys  remaining  in  his  hands  after  a  reasonable 
time  K>r  paying  them  over.  Board  of  Justices  v. 
Fennimore,  Coxe,  242. 

233.  Money  received  for  another,  and  retained 
without  the  owner's  consent,  is  entitled  to  carry 
interest.     Rapelie  v.  Emory,  1  Dall.  349. 

234.  Interest  is  recoyerable  on  money  paid  for 
another.     Thompson  v.  Steevens,  2  N.  &  M.  493. 

235.  Interest  will  not  be  computed  upon  the 
damages  recovered  against  a  public  collector, 
until  after  judgment.  Gaskins  v.  Common- 
wealth,  1  Call,  194. 

236.  Interest  is  not  chargeable  on  moneys 
advanced  by  a  parent  to  his  child.  Osgood  v. 
Breed,  17  Mass.  356. 

237.  A  creditor  is  entitled  to  interest  on  a 
claim  for  money  paid,  from  the  time  it  was  so 
paid.     Chamberlain  v.  Smith,  1  Mis.  718. 

238.  In  summary  process  for  sureties,  under  the 
Kentucky  statute  of  1798,  interest  is  not  allowed 
subsequent  to  the  payment  by  the  surety.  ReoiL 
t'ngy.  Holton,  HaHin,  63. 

239.  Interest  may  be  recovered  for  money  lent, 
though  the  loan  was  made  when  the  law  was 
otherwise.  A  trustee  is  allowed  interest  for 
money  advanced  the  estate.  DUwortk  v.  Sinder' 
ling;  1  Binn.  488. 

1^0.  The  plaintifF  is  entitled  to  interest  on 
money  paid  by  bim,  and  property  ohvgeable  to 
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the  state,  from  the  date  of  payment.  Usually 
interest  is  not  allowed  before  ilemand  from  the 
legislatare.  Milne  w.  RtmoMiemmy  3  Yeates,  102. 

241.  A  mere  tmstee  of  money  is  not  liable  for 
interest,  unless  he  neglects  to  pay  it  of  er  on 
demand.     Knight  ▼.  Retse^  2  Dall.  182. 

242.  Interest  is  not  recoverable,  in  South  Caro- 
lina, on  a  verbal  contract  in  which  the  defendant 
•|rreed  to  pay  the  plaintiff  a  sum  certain  for  ren- 
dering  lervice.     Farr  t.  Farr^  1  Hill,  S.  C.  393. 

243.  Where  the  rate  of  interest  is  not  expressed 
in  a  contract,  only  the  statute  rate  can  be  recov- 
ered in  an  action  on  such  contract,  when  the 
declaration  demands  more.  Clay  v.  Drake^  Minor, 
164. 

244.  In  Alabama,  a  contract  to  pay  interest  at 
a  rate  exceedin|r  eight  per  cent,  per  annum,  must 
be  in  writing,  signed  by  the  party  to  be  charged, 
and  express  that  it  is  for  the  loan  of  money,  £c. ; 
and  such  interest  is  recoverable  only  for  the 
stipulated  time  of  forbearance.  Henry  v.  Thomp- 
son^ Minor,  209.        * 

245.  A  penal  obligation  to  pay  a  sum  of  money 
on  demand  carries  interest  only  from  the  time 
of  a  demand,  or  from  the  date  of  the  writ. 
Vaughan  v.  Goode,  Minot.  417. 

246.  On  an  obligation,  promising  to  pay  the' 
principal  at  a  future  day,  and  if  not  paid  on  that 
day,  to  pay  interest  from  date,  interest  is  recov- 
erable from  date,  in  default  of  payment  at  the 
time  specified.    Ruwuey  v.  Matthews,  1  Bibb,  242. 

247.  Forwarding  and  commission  merchants 
are  entitled  to  interest  only  on  cash  advances. 
TroUer  v.  Grant,  2  Wend.  413. 

248.  Interest  is  recoverable  on  contracts  for 
the  payment  of  money,  from  the  time  when  the 
principal  ought  to  have  been  paid.  Williams  v. 
Sherman,  7  Wend.  109. 

249.  In  estimating  the  damages  under  a  cov- 
enant of  warranty,  interest  is  not  recoverable 
when  the  premises  have  been  occupied  by  the 
warrantee,  and  he  has  not  accounted  nor  is 
accountable  for  the  rents  and  profits.  Miter, 
where  he  has  so  accounted  or  is  so  accountable. 
King  V.  Kerr,  5  Ham.  154. 

250.  Interest  may  be  recovered  on  rent  secured 
by  covenant.     Honare  v.  Murray,  3  Dana,  31. 

251.  Interest  upon  rents  in  arrear  is  not  al- 
lowable, in  Virginia,  where  it  appears  that  there 
w.ere  always  efiScts  on  the  premises,  liable  to  dis- 
tress, sufficient  to  have  satisfied  the  rents,  al- 
though such  rents  were  demanded  by  the  land- 
lord.    Dow  V.  Jldam,  5  Munf.  21 . 

252.  Interest  is  not  recoverable  for  arrears  of 
rent  payable  in  wheat,  yan  Rensselaer  v.  Plai- 
ner, 1  Johns.  276. 

253.  Interest  on  rent  arrear  cannot  be  dis- 
trained for.     Lansing  v.  Rattoone,  6  Johns.  43. 

254.  Interest  cannot  be  recovered,  as  of  course, 
in  actions  for  the  recovery  of  rent,  but  may  be 
given  under  circumstances  to  be  judged  of  by 
the  jury.     Mickie  v.  Lawrence,  5  Rand.  571. 

2»5.  Where  money  is  paid  and  received  in  a 
mistake,  and  neither  fraud  nor  surprise  can  be 
imputed  to  either  party,  interest  will  not  be 
allowed  in  an  action  to  recover  it  back.  Jacobs 
v.  Mams,  1  Dall.  52. 

256.  Interest  is  allowed  on  damages  in  an 
action  of  indebitatus  assumpsit,  for  money  re- 
tained through  mistake.  Shipman  v.  Miller,  2 
Root,  405. 

257.  Where  money  is  paid  by  mistake,  inter- 
est can  only  be  allowed  from  a  demand  and  refu- 
sal.    Simons  v.  Walter,  I  M'Cord,  97. 

258.  It  seems  to  be  implied,  from  the  breach  of 
a  written  promise  to  pay  money  on  a  given  day, 


that  the  party  will  pay  interesL    Rwam  t.  BsU 
rick,  3  MCord,  496. 

259.  If  a  party  accepts  the  principal  of  his 
debt,  he  cannot  afterwards  sue  for  the  interest. 
TiUotson  V.  Preston,  3  Johns.  229. 

260.  The  Rensselaer  Glass  Factory,  on  May  1, 
1813,  appointed  R.  their  general  agent  to  cany 
on  the  factory,  large  advances  being  necessary  to 
conduct  the  concern.  No  salary  was  agreed  on ; 
but  a  previous  agent  had  received  ^1250  per 
annum,  which  was  a  reasonable  compensation 
for  R.*s  services  as  agent.  R.  continued  agent 
until  his  death,  in  1821,  residing  in  the  vicioity 
of  his  principals,  who  occasionally  met  at  hu 
house.  During  the  period  of  his  agency,  he  made 
necessary  cash  advances,  at  a  great  many  di^r- 
ent  times,  to  the  amount  of^aore  than  ^100,000, 
and  received  in  cash,  at  various  times,  nearly  the 
same  amount.  He  never  rendered  any  account 
to  the  company,  nor  did  he  apprise  them  that 
they  were  in  arrear  till  January,  1819,  when  he 
was  requested  by  some  of  the  directors  to  pre- 
sent his  account ;  which  request  was  never  com- 
plied with.  On  his  death,  his  administratrix 
claimed  interest  on  the  advances,  and  on  the 
salary  or  compensation  for  his  services.  Held, 
that  she  should  recover  interest  upon  the  ad- 
vances up  to  January,  1819,  when  he  was 
requested  to  make  out  his  account,  but  not  after, 
and  that  she  should  not  recover  interest  on  the 
salary.  Rensselaer  Glass  Factory  v.  Reidj  5  Cow. 
587.     R.  G.  F.  V.  /?.,  3  Cow.  393. 

261.  After  an  order  of  court  directing  a  sheriff 
to  pav  over  money,  and  a  demand  made  upon 
him  for  the  same,  he  is  chargeable  with  interest 
on  the  money  thus  withheld.  Slingerland  v. 
Swart,  13  Johns.  255. 

262.  Interest  may  be  recovered  on  money 
received  for  property  wrongfully  converted. 
Ckauneey  v.  Y^aton,  1  N.  Hamp.  151. 

263.  A  sheriff  depositing  money,  by  agreement 
of  parties,  until  their  claims  are  settledj  is  charge- 
able with  interest  from  the  time  of  deposit,  if  he 
draws  the  money  before  the  settlement.  Com- 
monwealth  v.  Crevor,  3  Binn.  121. 

264.  Interest  is  not  chargeable  on  money  col- 
lected by  the  marshal  of  the  District  of  Colum- 
bia for  fines  due  the  levy  court,  where  the 
money  has  been  expended  for  repairs  to  the  wil. 
Levy  Court  of  Washington  v.  Ringgold,  5  ret. 
451. 

265.  The  sUtute  of  Virginia,  (1  Rev.  Code,  c. 
78,  §.33,)  giving  a  summary  remedy  by  motion 
to  a  sheriff  against  his  deputy  and  his  sureties, 
does  not  authorize  the  court  to  allow  interest. 
Jacobs  V.  HiU,  2  Leigh.  393. 

266.  Vide  Constable,  124. 

267.  Treasury  notes  issued  under  the  act  of 
congress,  of  18)4,  (c.  77,  and  c.  699,)  are  on  their 
face  payable  in  one  year,  with  interest  up  to  the 
day  when  due ;  but  if  not  then  paid  by  the  gov- 
ernment, the  interest  does  not  stop,  but  continues 
until  paid,  and  may  be  required  by  the  holder,  in 
the  same  manner  as  interest  might  be  claimed  oh 
a  private  contract  of  a  like  nature.  Thomdike  v. 
U.  States,  2  Mason,  1. 

268.  Where  a  statute  prescribes  a  mode  of 
computing  interest  in  certain  cases,  it  does  not 
apply  to  an  instrument  given  prior  to  the  passing 
of  the  statute.     Troxweil  v.  Fugate,  Hardin,  2. 

269.  A  county  warrant  will  bear  interest  after 
presentment  at  the  treasury,  and  refusal  of  pay- 
ment by  the  treasurer,  but  not  before.  Hohins  v. 
Lincoln  Co.  Court,  3  Mis.  57. 

270.  Where  a  Virginia  act  authorized  the 
auditor  to  issue  warrants  on  a  particular  fluid  for 
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the  payment  of  a  debt  due  fVom  the  common- 
wealth, it  was  held,  that  interest  upon  the  debt 
was  not  stopped  by  such  act  alone.  Common- 
wealth  V.  J^ewtotL,  1  U.  &  M.  90. 

27\.  Interest  warrants,  drawn  daring  the  ex- 
istence of  paper  money  in  Virginia,  for  a  specie 
debt  due  from  the  commonwealth,  were  held 
subject  to  the  scale  of  depreciation,   ib. 

272.  Interest  runs  on  arrears  of  taxes  owing 
by  a  county  to  the  state,  to  begin  after  30  days 
firom  the  time  when  the  account  current  is  ren- 
dered by  the  comptroller  to  the  county  treasurer, 


pursuant  to  the  statute,  (session  38,  e.  89,  §  4  > 
People  V.  County  of  fCew  Yorky  5  Cow.  331. 

273.  Under  the  Virginia  act  of  1805,  in  an 
action  upon  a  single  biil,  judgment  might  be  en- 
tered, and  execution  issued,  For  interest,  though 
it  was  not  mentioned  in  the  bill  nor  demanded  m 
the  declaration.     Baird  v.  Peter ^  4  Munf.  76. 

274.  The  decree  in  bottomry  is,  to  consider  the 
sum  lent  and  the  premium  as  a  principal,  and  to 
allow  common  interest  on  that  sum,  for  the  delay 
of  payment  after  it  is  due.  TKb  Ship  Packet^  3 
Maaon,  255. 
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JOINDER. 


1  Joinder  of  Parties,  (a.)  Jfonjoinder  of 
PlainHffs.  (b.)  Misjoinder  of  Plaintiffs, 
(c.)  Jfonjoinder  of  Defendants.  (d.) 
Misjoinder  of  Defendants, 
II.  Joinder  of  Actions,  (a.)  Different  Actions. 
(  b.)  Actions  in  different  Rights. 


I.  Joindet  of  Parties. 
(  a.)   Jfonjoinder  of  Plaintiffs. 

1.  In  actions  ex  controcfu,  all  who  have  a  legal 
interest  in  the  contract  must  join  in  an  action  for 
the  breach  thereof.  Omission  of  any  party  thus 
intecested  is  fatal,  and  need  not  and  ought  not  to 
be  pleaded  in  abatement,  but  may  be  taken  ad- 
Tantage  of  at  the  trial.  ConoUy  v .  CottU,  1  Breese, 
286.  Baker  v.  Jewell,  6  Mass.  460.  HalHday  v. 
Doggett,  6  Pick.  359.  Beach  ▼.  Hotehkiss,  2 
Conn.  697.  Gordon  v.  GoodrDin,  2  N.  ds.  M.  7[0. 
Dob  Y.  Halsey,  16  Johns.  34.  Ehle  v.  Purdy,  6 
Wend.  629.  Coffee  v.  Eastland^  Cooke,  159. 
HaU  V.  Adams,  1  Aik.  166.  Sweigart  v.  Berk,  8 
8.  Sl  R.  308.  Morse  ▼.  Chase,  4  Watts,  456. 
MIntosh  Y.  Long,  1  Penn.  274.    Hansel  v.  Morris, 

1  Blackf.  307.  Sims  t.  Tyre,  1  Const.  Rep.  123. 
HiUiker  r.  Loop,  5  Verm.  116.  Allen  ▼.  Luekett, 
3  J.  J.  Marsh.  165.  Ellis  v.  MLemoor,  1  Bai- 
ley, 13. 

2.  A  declaration  commencing  thus,  *<A.  B. 
^  Co.  complain,"  &c.,  is  bad  on  genera]  de- 
murrer, as  it  appears,  on  the  face  of  the  declara- 
tion, that  there  are  others,  who  ought  to  join. 
Bentley  v.  Smith,  3  Caines,  170. 

3.  0Ut  dormant  partners  need  not  join  with 
their  copartners.  Morton  v.  Webb,  7  Verm.  123. 
Boardman  r.  Keeler,  2  Verm.  65.  Clarkson  v. 
Carter,  3  Cow.  84.  Mitchell  v.  Dall,  2  Har.  A 
Gill,  159.  Lard  v.  Baldwin,  6  Pick.  352.  WH- 
son  Y.  Wallace,  8  S.  &  R.  55.  Warner  v.  Gris' 
wold,  8  Wend.  666.  Clark  ▼.  MUUr,  4  Wend. 
628. 

4.  And  the  nonjoinder  of  co-executors  or  co- 
administrators must  be  pleaded  in  abatement,  or 
the  exception  will  not  avail  the  defendant.  (?or- 
don  V.  Goodwin,  2  N.  ds.  M.  70.    Hunt  v.  Kearney, 

2  Penn.  721. 

o.  Trustees  constitute  but  one  person  in  law, 
and,  like  executors,  &c.,  must  join  in  a  suit 
concerning  their  trust.  Brinckerhoff  v.  WempU, 
I  Wend.  474. 

6.  All  the  partners  of  a  firm  must  join  in  an 
action  against  a  third  person,  though  the  pari- 
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nership  is  dissolved.     Wright  v.  WilUamson,  % 
Penn.  978. 

7.  If  three  or  more  partners  enter  into  mutual 
covenants,  where  they  contribute  severally  and 
in  different  proportions  to  the  joint  stock,  each 
partner  has  his  several  action  for  a  breach. 
Dunham  v.  GUlis,  8  Mass.  462. 

8.  Where  payment  is  made  by  several  fit)m  a 
joint  fund,  they  must  join  in  a  suit  for  reimburse- 
ment. AUter,  if  the  payment,  though  joint,  if 
from  individual  funds.  Pearson  v.  Parker,  3  N. 
Hamp.  366.  Doremus  v.  Selden,  19  Johns.  213. 
Smith  V.  Hicks,  1  Wend.  206.  Parker  y.  Leek,  ] 
Stew.  523. 

9.  Thus,  two  partners,  who  had  been  suretie« 
for  a  third  person,  and  had  paid  the  debt  from 
partnership  funds,  maintained  a  joint  accion 
against  the  principal.  Pearson  v.  Parker,  3  N. 
Hamp.  366. 

10.  And  where  agents  for  obtaining  the  laying 
out  of  a  highway  advanced  money  jointly,  and 
took  receipts  as  for  money  disbursed  by  them 
jointly,  they  were  held  to  have  rightly  joined  in 
a  suit  for  reimbursement.  Jewett  v.  Comforth,  3 
Qreenl.  107. 

11.  Where  20  persons  agreed  to  defend  a  suit, 
for  the  trial  of  a  public  right  of  fishery,  each 
promising  to  pay  such  of  them  as  should  be  sued 
for  occupying  the  fishery  his  proportion  of  the 
expense,  and  three  of  them  were  sued,  and,  after 
an  unsuccessful  defence,  each  paid,  from  his  <pri- 
vate  funds,  one  third  of  the  expense,  it  was  held, 
that  they  might  join  in  an  action  against  a  fourth, 
to  recover  his  proportion  of  the  expense,  on  the 
ground  that  the  plaintifiTs'  joint  liability,  coupled 
with  the  defendant's  promise,  and  not  the  pay- 
ment of  the  money,  was  the  cause  of  action. 
Wright  V.  Post,  3  Conn.  142. 

12.  A  parol  promise,  or  a  promise  implied  by 
law,  is  not  assignable.  If  such  promise  be  made 
to  three,  and  one  transfer  his  interest  to  tlie  other 
two,  though  the  defendant,  with  knowledge  of 
the  fact,  promise  to  pay  the  two,  yet  the  three 
must  join  in  the  action,  if  it  be  brought  on  the 
original  promise.  Jarman  v.  Howard,  3  Marsh. 
384. 

13.  A  note  payable  to  A  or  B  is  evidence  of  a 
joint  contract  with  A  and  B,  and  neither  can 
sue  alone  on  it.  Willoughby  v.  Willoughby,  5  N. 
Hamp.  244.     Waldrad  v.  Petrie,  4  Wend.  575. 

14.  Two  guardians  of  a  spendthrift  sold  his 
lands,  under  a  void  license,  and  paid  his  debts  with 
the  avails ;  some  being  paid  by  one,  and  some  by 
the  other.  The  sale  was  avoided,  and  they  were 
compelled,  on  their  covenants  in  the  deed  given 
by  them  of  the  hmda,  to  refund  to  the  purchaser. 
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It  wma  held,  that  they  should  join  in  a  mat  against 
the  ward,  to  reooyer  the  money  paid  by  them  in 
discharge  of  his  debts.  Shearman  v.  ^kinsj  A 
Pick.  283. 

15.  Joint  sureties,  who  pay  money  for  their 
principal,  must  sue  him  severally  for  reimburse- 
ment. Orakam  v.  Gtmii,  4  Hayw.  188,  S.  F. 
WUUams  r.  AUey,  Cooke,  257.  See  Vaughan  ▼. 
CamphdL^  Mart.  &,  Yerg.  63. 

16.  By  statute,  in  Ohio,  where  joint  judgment 
is  recovered  against  sureties,  they  must  join  in 
an  action  for  reimbursement.  LuLer  v.  Horsey ^2 
Ham.  209. 

17.  Where  two  partners,  who  had  been  joint 
ndorsers  of  a  note  that  was  not  paid  by  the 
naker,  gave  to  the  holder  their  several  notes, 
which  were  accepted  as  payment,  (one  -of  the 
partners  having  been  discharged  under  the  insol- 
vent  law,)  it  was  held,  that,  as  the  payment  was 
not  joint  nor  as  partners,  (the  insolvency  of  one 
being  a  dissolution  of  the  partnership,)  they 
could  not  join  in  a  suit  against  the  prior  indors- 
ers  for  indemnity.  Doremut  v.  Selden^  19 
Johns.  213. 

18.  So  where  one  was  employed,  as  the  agent 
of  others,  to  purchase  land  for  them  and  take 
the  conveyance  to  himself,  concealing  the  prin- 
cipals; and  a  third  person,  at  the  request  of  the 
principals,  became  surety  for  the  agent  in  a 

Promissory  note  given  for  the  land,  which  note 
e  paid ;  it  was  held,  that  the  surety  alone  should 
bring  an  action  against  the  principals  for  money 
paid.     Smith  v.  Siytoard^  5  Greenl.  604. 

19.  So  where  two  distinct  firms  became  sure- 
ties for  A,  and  joined  in  giving  a  joint  and 
«everal  note  for  A's  debt,  which  they  paid,  held, 
Ihat  they  could  not  recover  jointly  against  A, 
without  proving  that  payment  was  made  out  of 
the  joint  funds  of  the  two  firms.  Boggt  v.  (^r- 
lim,  10  S.  A>  R.  211. 

20.  Where  two,  who  were  partners  in  busi- 
ness, were  subjected  to  the  payment  of  a  debt  of 
a  third  person, — the  one  as  surety,  and  the  other 
as  heir  of  a  co-surety, — which  debt  was  paid  from 
the  partnership  funds,  it  was  held,  that  a  separate 
tction  might  be  maintained  by  each  against  the 
principal  for  a  moiety  of  the  money  paid.  Chndd 
r.  Gouli^  6  Wend.  263.    S.  C.  8  Cow.  168. 

21.  Where  a  promise  is  implied,  the  actions 
must  follow  the  consideration,  and  be  joint  or 
several,  accordingly ;  but  where  the  action  arises 
on  an  express  promise,  if  that  be  joint,  the  action 
must  be.  10  S.  &,  R.  vhi  sup,  Lee  v.  Gibbons^ 
14  S.  <&  R.  110.    See  also  2  Greenl.  118, 119. 

22.  Where  one  sells  goods,  a  part  of  which  are 
his  own,  and  a  part  A's,  if  he  had  no  authority 
to  sell  those  which  belonged  to  A,  he  may  sue 
alone  for  the  price  of  the  whole.  Harris  v. 
Johnston^  3  Cranch,  311.  See  TTuUheimer  v. 
Brinckerhaf^  3  Cow.  650. 

23.  Where  one  partner,  who  was  agent  of  his 
copartners,  made  a  contract  in  his  own  name,  it 
was  held,  that  he  might  sue  on  that  contract 
without  joining  his  partners.  ElaTiey  v.  French^ 
1  Blackf.  353. 

24.  A  promise  to  A  to  pay  several  other  per- 
sons in  equal  portions,  where  it  is  not  intended 
that  ihej  shall  receive  or  recover  the  entire  sum, 
and  divide  it,  does  not  warrant  a  joint  suit ;  each 
must  bring  a  separate  action.  Owings  v.Owings, 
1  Har.  &  Gill,  484. 

25.  A  promise  to  pay  the  respective  owners  of 
land  taken  for  a  road,  such  sum  as  A  shall  award, 
authorises  each  owner  to  sue  separately  for  the 
sum  awarded,  his  interest  being  separate.  Far- 
■Mr  V  Stmoorty  8  N.  Hamp.  97. 


26.  Sub-contractors,  subsequently  admitted  to 
participate  in  the  benefit  of  a  contract,  withovt 
the  privity  and  consent  of  the  promisor,  cannot 
join  in  a  suit  on  the  contract.  Blaheney  v. 
Evans,  2  Cranch,  185.  BarsUno  v.  Crray,  3 
Greenl.  409. 

27.  Where  one  is  liable  to  two  or  more  on  a 
parol  contract,  and  settles  with  either  for  his 
part  of  the  claim,  the  remaining  promisee  may 
sue  without  joining  the  others  ;  such  settlement 
with  one  being  a  severance  of  the  cause  of  action. 
HoUand  v .  Weld,  4  Greenl .  255.  JnsUn  v.  JTaUh, 
2  Mass.  405.  BaA«r  v.  J«toeU,  6  Mass.  460.  Beach 
V.  Hotehkiss,  2  Conn.  697. 

28.  So  if  a  defendant  promise  to  pay  each  of 
several  partners  his  proportion  of  the  debt,  each 
may  sue  him  separately.  Bunn  v.  Morris,  3 
Caines,  54. 

29.  Where  several  persons  have  a  joint  title  to 
an  estate,  any  one  or  more  of  them  may  sue,  with- 
out joining  the  others,  and  recover  against  him 
who  has  no  title.    Clark  v.  Vaughan,  3  Conn.  191. 

30.  A,  B,  and  C,  of  the  first  part,  entered  into 
a  written  agreement  with  D,  of  the  second  part, 
describing  Siemselves  as  "  a  committee  of  certain 
subscribers  to  a  fund.**  The  agreement  con- 
tained stipulations  by  and  in  favor  of  the  party 
of  the  first  part,  and  was  signed  by  A,  **  in  behalf 
of  himself  and  the  rest  of  the  committee.**  In 
an  action  brought  by  A,  B,  and  C,  against  D,  for 
a  breach  of  the  agreement,  it  was  held,  that  the 
legal  interest  was  in  the  plaintiffs  alone,  and 
that  the  action  was  properly  brought  in  their 
names,  without  joining  the  other  subscribers  to 
the  fund.    PoUer  v.  Yale  College,  8  Conn.  52. 

31.  In  an  action  on  a  promise  made  to  the  wile 
when  sole,  she  must  join.  Bond  v.  Baldwin^ 
Coze,  216. 

32.  A,  claiming  a  quantity  of  land,  contracts 
with  B,  that,  if  he  obtains  a  grant  therefor,  he 
shall  be  entitled  to  one  half,  and  agrees  that  be 
may  sell,  &c.  B,  having  obtained  the  grant,  con- 
tracts for  himself,  and  as  attorney  for  A,  with  C, 
for  the  sale  of  part  thereof,  and  brings  suit  against 
C  for  the  whole  purchase  money.  Held,  Uiat  it 
was  not  necessary  to  join  A  in  such  action. 
Harper  v.  Hampton,  1  Har.  &  J,  622. 

33.  Where  a  committee,  appointed  by  a  school 
district  to  repair  the  school-house,  took  the  job 
among  themselves,  each  performing  work  and 
furnishing  a  separate  portion  of  materials,  held, 
each  may  sue  the  district  separately  therefor. 
Geer  v.  School  District  of  Richmond,  6  Verm.  76. 

34.  A  writ  of  error,  sued  out  by  one  only  of 
several  defendants,  is  irregular,  and  will  be  dis- 
missed. But  if  the  other  defendants  refuse  to 
join  in  it,  gu^re,  whether  the  plaintiff  may  not 
have  summons  and  severance.  WiUiams  t. 
Bank  ofU,  States,  11  Wheat.  414. 

(  b.)   Misjoinder  of  Plaintifs. 

35.  Misjoinder  of  plaintiffii,  or  joining  thooe 
who  have  not  a  joint  legal  interest  in  Uie  suit 
with  those  who  have,  is  fatal  in  actions  ez  coi». 
traetu,  and  need  not  be  pleaded  in  abatement, 
but  may  be  excepted  to  at  the  trial.  Dorewuts 
V.  Sdden,  19  Johns.  213.  Ulmer  v.  Cuauunghsna^ 
2  Greenl.  117.  WaUsmith  v.  WaldsmUh,  2  Ham. 
156.     Bobinsonyr,  Seall,  2  Fenn.  817. 

36.  Two  incorporated  companies  may  join  in 
an  action  of  assumpsit,  to  recover  money  de- 
posited in  a  bank  in  their  joint  names.  Aew  York 
^  Sharon  Canal  Co.  v.  FuJton  Bank,  7  Wend.  419 

37.  The  administrator  of  one  deceased  prom- 
isee, and  the  surviviDg  promisee,  cannot  join  in  a 
suit  oo  the  promise.    The  survivor  must  ann 
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ftlone,  having  the  sole  legal  interest.  Smith  y. 
Franktin,  1  Mass.  4b0.  S.  P.  Walker  v.  Jtfax- 
welly  1  Jilass.  113.  Morrison  v.  fVinn,  Hardin, 
480.  Bebee  y.  MUleTj  Minor,  364.  Broton  v. 
King,  1  Bibb,  462.  Clark  v.  Parish,  ib.  547,  3 
Bibb,  261,  4Monr.  305. 

38.  If  two  obligees  are  both  dead,  the  repre* 
•entatives  of  both  cannot  join  in  a  suit  on  the 
bond.     Minor,  ubi  sup, 

39.  Distributees  of  the  personal  property  of  an 
intestate  cannot,  in  geiAral,  join  in  a  suit  for 
their  shares  against  the  administrator,  or  other 
person  into  whose  hands  it  comes.  WaldsmUh 
T.  Waldsmith,  2  Ham.  156.      Lee  v.  Gibbons,  14 

s.  &  R.  no. 

40.  But  where  the  property  of  a  deceased  per- 
son came  into  the  hands  of  the  defendant,  and  he 
declared  that  he  held  it  in  trust  for  the  children 
of  the  deceased,  and  it  appeared  that  there  were 
no  debts  due  from  his  estate,  the  children  were 
allowed  to  maintain  a  joint  action  against  him, 
without  taking  out  letters  of  administration.  Lee 
T.  Gibbons,  14  S.  &  R.  110. 

41.  Where  two  plaintiffs  sued  out  several 
attachments,  and  the  sheriff  took  only  one  bail 
bond,  it  was  held,  that  as  the  plaintiffs'  interests 
were  several  only,  they  could  not  join  in  a  suit 
on  the  bond.     Gridley  v.  Starr,  1  Root,  281. 

42.  Where  two  constables  levy  on  the  same 
goods  by  virtue  of  separate  executions,  they  can- 
not join  in  an  action  against  him  who  takes 
them  away.     Warns  v.  vZse,  2  South.  809. 

43.  Where  several  persons  advance  money 
for  services  to  be  rendered  under  the  exclusive 
direction  of  one  of  them,  it  was  held,  notwith- 
standing,  that  they  all  properly  joined  in  a  suit 
to  recover  back  part  of  the  advances.  Gouvemeur 
Y.  EUiot,  2  H9X\,  211. 

44.  Misjoinder  of  plaintiffs,  in  actions  ex  delicto, 
is  equally  fatal  as  in  actions  ex  contractu,  and 
may  be  taken  advantage  of  at  the  trial.  Thus, 
where  A  and  B  sued  for  trespass  on  their  goods, 
and  it  was  shown  at  the  trial  that  the  property 
belonged  to  A  alone,  the  plaintiffs  were  non- 
suited.     Glover  v.  Hunnstodl,  6  Pick.  222. 

45.  So  where  two  or  more  join  in  a  qui  lam  or 
popular  action,  to  recover  a  penalty  —  as  there 
can  be  no  joint  interest  in  a  penalty,  unless 
expressly  so  given  by  statute.  Vinton  v.  Welsh, 
9  Pick.  87.     mi  V.  Davis,  4  Mass.  137. 

46.  So  where  two  or  more  sue  for  an  injury 
caosed  by  a  vexatious  suit  brought  against  them 
jointly  —  their  injury  being,  m  law,  several. 
jSinswortk  v.  Men,  Kirby,  145. 

47.  So  where  three  partners  sue  for  an  illegal 
arrest  and  imprisonment  of  two  of  them  —  unless 
it  appears  that  their  joint  interest  was  injured. 
Leavet  v.  Sherman,  1  Root,  159. 

48.  Two  persons  cannot  join  in  an  injury  done 
to  one  of  themselves.  Winants  v.  Denjnan,  1 
Fenn.  124. 

49.  If  two  joint  owners  of  goods  consign  them 
to  a  factor,  and  inform  him  that  each  owns  a 
moiety,  and  they  give  separate  and  variant  in- 
structions, each  for  his  own  moiety,  one  of  them 
alone  may  sue  the  consignee  for  violating  his 
separate  instructions.  EMI  v.  Leigh,  8  Cranch, 
50. 

50.  Where  assessors,  to  prevent  being  sued, 
repaid  to  A,  each  in  equal  proportions,  a  town 
tax  assessed  on  him,  and  which  had  been  collected 
of  him,  and  the  town  voted  to  refund  the 
amount  to  such  assessors  ;  it  was  held,  that  each 
of  them  might  separately  sue  the  town  for  the 
•mount  paid  by  him.  Nelson  v.  Milford,  7  Pick.  18. 

51.  No  agreement  of  the  promisees  to  sever 


their  interest  will  enable  to  sue  separately,  un- 
less the  promisor  consents  thereto,  and  to  be 
accountable  to  each  for  his  portion.  Peters  v. 
Davis,  7  Mass.  257.  JJustin  v.  Walsh,  2  Mass.  405. 

52.  Where  several  have  been  compelled  to 
pay  money  on  a  warrant  of  distress  against  a 
town,  they  must  bring  several  actions-  against 
the  town  for  reimbursement.  Beers  v.  Botsford, 
3  Day,  159. 

53.  So  where  the  goods  of  one  of  several  joint 
debtors  are  taken  in  execution  and  wasted,  he 
alone  can  sue  for  redress :  or,  if  the  officer  ex- 
torsiv'ely  demand  and  receive  illegal  fees  of  one 
of  the  debtors.  Ulmer  v.  Cunningham,  20reenl. 
117. 

54  Where  a  bond  is  given  to  several  obligees, 
all  must  join  in  a  suit  upon  it,  though  some  of 
them  have  been  paid,  or  have  released  the  obligor. 
Those  who  are  not  paid  may  use  the  names  of 
the  others,  without  their  consent,  and  the  court 
will  not  suffer  the  release  of  the  others  to  be  set 
up  in  defence,  and  will  so  enter  judgment  as  to 
secure  the  separate  interest  of  each.     Sweigart 

V.  Berk,  8  S.  dE.  R.  308. 

55.  BLeferees  need  not  join  in  a  suit  to  recover 
pay  for  their  services.  Butman  v.  Abbot,  2 
Greenl.  361. 

56.  Where  A  and  B  had  severally  subscribed 
a  paper  promising  to  pay  a  certain  sum  for  estab- 
lishing an  institution,  and  part  of  such  sum  had 
been  paid,  and  a  receipt  taken  therefor,  ex- 
pressed to  be  **  received  of  A  and  B,"  it  was 
held,  that  A  might  sue  alone  to  recover  back  the 
amount  paid  by  himself,  on  failure  of  the  defend- 
ant to  establish  the  institution.  Carter  v.  Car- 
ter, 14  Pick.  424. 

57.  Tenants  in  common  must  join  when  they 
sue  in  assumpsit  in  case  of  a  tort  waived.  GtL 
more  v.  Wilbur,  12  Pick.  120.     See  Abatement, 

VI.  (a.)  (b.) 

58.  In  actions  ex  delicto,  nonjoinder  of  persons 
who  ought  to  be  made  plaintilfs  can,  in  general, 
be  excepted  to  only  by  plea  in  abatement.  See 
Abatement,  VI.  (a.)  Fraxier  v.  Spear,  2  Bibb, 
385.     Gilbert  v.  Dickerson,  7  Wend.  449. 

59.  In  an  action  for  a  tort,  the  nonjoinder  of 
persons  interested  with  tbe  plaintiff  must  be 
pleaded  in  abatement,  and  cannot  be  taken  ad- 
vantage  of  at  the  trial,  otherwise  than  in  miti- 

fation  of  damages.  Wheelvtright  v.  Depeyster,  1 
ohns.  471. 

60.  An  action  of  trespass  for  freedom,  though 
in  form  for  a  personal  tort,  is  in  substance  a 
remedy  to  try  the  question  of  freedom  or  sis  very, 
and  two  or  more  may  join  in  it.  Coleman  v. 
Dick,  1  Wash.  233.  See,  also,  Harris  v.  Clarissa, 
6  Yerg.  227.  Contra,  Violet  v.  Stephens,  6  Litt. 
147. 

61.  If  partners  are  induced  to  trust  an  insol- 
vent person  with  goods,  by  the  fraudulent  repre- 
sentation of  a  third  person,  they  may  join  in  an 
action  against  him  for  redress  —  their  joint  prop- 
erty being  affected.  Patten  v.  Oumey,  17  Mass. 
182.  Aliter,  in  case  of  false  representations  made 
by  a  seller  to  several  purchasers.  Per  Parsons, 
C.  J.  6  Mass.  462. 

62.  In  Kentucky,  several  persons,  claiming 
distinct  parcels  of  land  under  the  same  entry, 
may  join  against  the  holders  of  an  adverse  title. 
SmiA  V.  Arrow,  1  Bibb,  97. 

63.  If  one  who  has  a  good  cause  of  action  join 
in  trespass,  quare  dausvm  fregit,  with  one  who 
has  no  cause  of  action,  the  suit  cannot  be  sus- 
tained.    Murray  v.  Webster,  5  M  Hamp.  391. 

64.  If  a  bill  of  sale  of  ffoods  be  made  to  one, 
who  purchases  for  himseff  and  a  dormant  par^ 
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ner,  both  may  join  in  an  action  of  treapaM  for 
taking  away  the  gooda.  Robinson  v.  Mmnsfidd^ 
J3  Pick.  139. 

65.  Where  a  decree  in  chancery  waa  rendered 
in  favor  of  three  administratora,  one  of  whom 
afterward*  brought  an  action  on  the  decree, 
averring  that  his  co-administratora  had  been  re- 
moved ;  it  was  held,  that  the  action  was  properly 
brought  in  the  name  of  the  remaining  adminis- 
trator.    Green  v.  Foley,  2  Stew.  Sl  Port.  441. 

66.  A  contract  entered  into  by  A,  in  iavor  of 
B  and  C,  cannot  be  sued  by  B,  C,  and  D,  D 
being  a  stranger.  SeoU  v.  PoUon,  1  A.  K.  Marsh. 
441. 

67.  Where  a  horse  was  mortgaged  to  foar  per- 
sons, and  three  of  them  had  the  right  of  redemp- 
tion, and  all  four  joined  in  an  action  against  the 
defendant,  a  creditor  of  E.,  who  had  released  to 
them  the  right  of  redemption  ;  it  was  held,  that 
the  defendant  could  not  object  that  one  of  the 
plaintiffs  had  only  a  legal  title,  and  was  there- 
fore improperly  joined  m  the  action.  Hunt  v. 
1/0/tan,  13  Pick.  216. 

68.'  An  action  for  a  disturbance  in  the  enjoy- 
ment of  a  fishery  was  brought  by  several  per- 
sons, some  of  whom  had  an  absolute  title  to  the 
fishery,  and  others  were  in  possession  under  a 
parol  agreement.  Held,  that  the  plaintiffs  were 
properly  joined  in  the  suit.  Russell  v.  Stockings 
8  Conn.  236. 

69.  A  number  of  persons  entered  into  an 
agreement  to  defend  a  public  right  of  fishery, 
through  a  trial  at  law,  each  promising  to  pay,  to 
such  of  them  as  should  be  sued,  his  proportion  of 
the  expenses.  Three  of  them  were  jointly  sued, 
and,  after  an  unsuccessful  defence,  each  paid  from 
his  private  funds  one  third  part  of  the  expense. 
Held,  that  these  three  might  join  in  an  action 
against  a  fourth  to  recover  his  proportion  of  such 
expense;  the  joint  liability  of  the  plaintiffs, 
coupled  with  the  defendant  s  promise,  and  not 
the  payment  of  the  money,  being  the  cause  of 
action.     Wright  v.  Post,  3  Conn.  142. 

(  c.)    nonjoinder  of  Defendants. 

70.  Nonjoinder  of  defendants,  in  actions  ez  am - 
tractu,  must  be  excepted  to  by  plea  in  abatement. 
See  Abatemeht,  Vi.  (b.) 

71.  No  person  can  be  made  a  defendant  in  a 
cause  except  by  process  of  law,  or  by  his  own 
consent ;  and  no  one  can  be  directlv  affected  by 
the  judgment  of  the  court,  except  those  who  are 
parties.     Marshall  v.  Drayton,  2  N.  ds.  M.  25. 

72.  In  a  set. fa.  against  a/eme  covert,  to  recover 
a  forfeiture  for  not  attendincr  as  a  witness,  her 
husband  must  be  joined  wiUi  her.  Wallace  v. 
Wier,  1  Overt.  312. 

73.  On  a  joint  and  several  promissory  note, 
made  by  one  of  the  members  of  a  firm  in  the 
partnership  name,  and  by  another  person  in  his 
individual  character,  a  suit  may  be  maintained 
against  the  members  of  the  firm  without  joining 
the  other  maker  —  they,  for  this  purpose,  being 
considered  as  but  one  person,  and  the  nonjoinder 
of  the  other  maker  cannot  be  pleaded  in  abate- 
ment.   'Van  Tine  v.  Crane,  1  Wend.  524. 

74.  A  defendant  must  take  advantage  of  the 
nonjoinder  of  a  co-executor  as  plaintiff,  by  plead- 
ing in  abatement  afler  oyer  of  the  probate.  GoT' 
dim  V.  Goodwin,  2  N.  &  M.  70. 

75.  If  there  be  two  joint  obligors,  both  must  be 
sued.     MCaU  v.  Price,  1  M'Cord,  82. 

76.  Declaration  against  one  of  several  joint  and 
several  obligors  is  good,  without  an  averment 
that  the  others  are  without  the  jurisdiction. 
Wright  V.  Hiekton^  Brayt.  22. 


77.  On  demnrrer,  a  plea  in  abatement  was  held 
good  in  South  Carolina,  in  an  action  on  a  joint 
bond,  against  the  representatives  of  one  party 
deceased,  the  other  party  living  at  the  time  in 
another  state.  Boykin  v.  Watson,  Const.  Rep. 
157.     Vide  Abatemeht,  223. 

(d.)    Misjoinder  of  Defendants. 

78.  Misjoinder  of  defendants,  in  actions  ex 
contractu,  is  fatal  in  whatever  stage  of  a  cause  it 
is  shown.  The  plaintiff  must  show  a  joint-sub- 
sisting liability  of  all  the  defendants,  or  he  can- 
not recover  against  either.  Woleott  v.  Canjuld^ 
3  Conn.  194.  Kimmel  v.  SkuUz,  1  Breeae,  128. 
Livingston  v.  Tretnper,  11  Johns.  101.  Tomy. 
Goodrich,  2  Johns.  213.  Blight  v.  AshUy,  Pet 
C.  C.  16.  Erwin  v  Divine,  x  Monr.  124.  Jen- 
kins V.  Hurt,  2  Rand.  446.  TutUe  v.  Cooper,  10 
Pick.  281.     Brown  v.  Warner,  2  J.  J.  Marsh.  38. 

79.  This  rule  holds  in  an  action  of  debt  qui 
tatn  for  a  penalty,  though  the  debt  is  founded  on 
a  tort.  Hill  v.  Davis,  4  Mass.  137.  Bumham  v. 
Webster,  5  Mass.  270.  Per  Parsons,  C.  J,;sed 
qtuere.  See  Powers  v.  Spear,  3  N.  Hamp.  36. 
Bastard  v.  Hancock,  Carth.  361.  Hardyman  t. 
Whitaker,  2  East,  573,  note.  Espinasse  on  Penal 
Statutes,  66,  70.     1  Walford  on  Parties,  589. 

80.  And  where  the  plaintiff  discontinues  or 
entera  a  nol.  jnros.  against  one,  he  cannot  have 
judgment  against  the  other  or  othera,  by  de&alt 
or  verdict.     Hall  v.  Rochester,  3  Cow.  374. 

81.  There  is  an  exception  to  these  rules,  in 
the  cases  of  infancy,  death,  or  discharge  un- 
der a  bankrupt  or  insolvent  law,  of  one  of  the 
parties.  Robertson  v.  Smith,  18  Johns.  459. 
Kimmel  v.  ShtUtz,  I  Breese,  128.  Shields  v. 
Perkins,  2  Bibb,  227.  Brown  v.  Warner,  2  J.  J. 
Marsh.  38.  Woodward  v.  Jfewhall,  1  Pick.  500. 
TutUe  V.  Cooper,  10  Pick.  291.  In  South  Caro- 
lina, this  exception  does  not  obtain  in  case  of  a 
suit  against  an  adult  and  an  inftuit.  ConnoUu  v. 
HuU,  3  M  Cord,  6. 

82.  A  single  bill  under  seal  is  not  a  note,  bat 
a  specialty ,  and  the  signers  and  indoraers  of 
such  an  instrument,  though  made  negotiable, 
and  payable  at  a  bank,  cannot  be  joindy  sued 
upon  it.     Mann  v.  Sutton,  4  Rand.  253. 

83.  On  a  note  given  by  several,  to  be  paid  one 
sixth  by  A,  one  sixth  by  B,  &c.,  a  joint  action 
will  not  lie.  Several  actions  against  each  most 
be  brought.     M*Bean  v.  Todd,  2  Bibb,  320. 

84.  Two  merchants  in  New  York  wrote  to  the 
plaintiff,  in  England,  that  they  were  about  to  ship 
to  him  a  cargo,  and  ipstructing  him  to  make 
insurance,  ana  added,  **  the  shipment  is  for  onr 
joint  account ;  the  proceeds,  afler  deducting  in- 
surance, you  will  place  to  the  credit  of  eacn  of 
us,  individually,  one  half."  The  plaintiff,  in  his 
answer,  acknowledged  that  the  net  proceeds 
were  to  be  placed  to  the  credit  of  the  two  res. 
pectively,  in  equal  proportions.  The  two,  after 
the  shipment,  drew  separate  bills  on  the  plain- 
tiff,  which  he  paid.  In  a  suit  against  the  two, 
to  recover  a  balance  on  this  transaction,  the 
amount  of  the  bills  being  charged  to  their  joint 
account  —  the  defendants  were  held  not  to  be 
jointly  answerable.  Martin  v.  Buck,  II  Johna. 
271. 

85.  Under  the  Massachusetts  statute  requirin|^ 
legatees  to  refund  proportionally,  when  property 
bequeathed  to  one  is  taken  in  execution  for  the 
testator's  debts,  the  action  must  be  against  the 
other  legatees  severally,  and  not  jointly.  Brig. 
den  v.  Cheever,  10  Mass.  450. 

66.  A  signed  a  note  as  surety  for  B,  and  allerw 
wards  the  payee,  being  dissatiafied  with  his  se- 
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cnrity,  procured  C  to  sign  the  note  as  additional 
■ecuritj.  C  paid  the  note,  and  sned  A  and  B 
jointly  for  money  paid.  Held,  that  an  action 
against  them  jointly  would  not  lie.  Lapkam  v. 
Barnes^  2  Verm.  213.  S.  P.  IVamer  v.  Pme,  3 
Wend.  397. 

87.  A,  being  indebted  to  B,  C,  and  D,  severally, 
confessed  a  judgment  to  them  jointly,  to  secure 
their  several  debts,  and  his  property  was  sold 
upon  an  execution  issued  on  the  judgment.  The 
money  raised  by  the  sale,  being  less  than  the 
amount  of  the  debts  of  B  and  C,  was  divided 
between  them,  to  the  exclusion  of  D.  Held, 
that  D  could  not  maintain  an  action,  for  money 
had  and  received,  against  B  and  C  jointly,  to 
recover  his  proportion  of  the  proceeds  of  said 
sale.    Manakan  v.  Gibbons,  19  Johns.  109,  427. 

88.  In  an  action  against  three  defendants, 
three  persons  severally  became  special  bail  for 
each  of  them.  Held,  that  they  could  not  be 
joined  in  one  set.  fa,  on  their  recognizances. 
Garland  v.  EUis,  2  Leigh.  555. 

89.  Where  several  are  indebted  for  labor,  and 
a  third  pays  the  creditor,  at  the  request  of  one 
of  them,  all  may  be  sued  for  money  paid.  Trades' 
man*s  Bank  v.  ^stor,  11  Wend.  87. 

90.  A  constable  levied  several  executions,  sued 
out  by  A,  on  property  of  the  debtors.  The  land- 
lords  of  the  debtors  forbade  the  removal  and  sale 
of  the  property,  claiming  it  as  liable  for  the 
rents.  Thereupon  A  (the  creditor)  and  B  en- 
tered into  a  written  agreement  to  indemnify  the 
constable  "  agreeably  to  law."  C  signed  this 
agreement  wim  A  and  B,  though  his  (C's)  name 
was  not  in  the  body  of  the  mstrument.  This 
agreement  was  delivered  to  the  constable  on  the 
day  and  at  the  place  of  sale.  A,  B,  and  C,  acknowl- 
edging it  as  their  act,  and  B  and  C  declaring 
verbally  that  they  were  A's  sureties.  Held, 
that  this  was  the  joint  promise  of  A,  B,  and  C,  to 
indemnify  the  constable  for  removing  and  selling 
the  property  under  A*s  executions,  and  paying 
the  proceeds  to  him ;  and  that  the  sale  by  the 
constable  was  a  consideration  to  support  the 
assumpsit  as  to  them  all.  Crartford  v.  Jarrett,  2 
Leigh.  630. 

91.  Where  the  owner  of  property,  in  possession 
of  a  tenant  of  demised  premises,  buys  it  in  on  a 
sale  thereof  as  a  distress  for  rent,  he  may  main- 
tain an  action  for  money  paid  against  such 
tenant  and  his  co-tenant  —  their  joint  property 
being  benefited  by  the  payment  of  the  rent. 
Wells  V.  Porter,  7  Wend.  119 

92.  Several  individuals,  by  voluntary  subscrip- 
tion,  raised  money  to  build  an  academy,  and  at  a 
meeting  chose  A  as  their  agent  *^  to  employ  work- 
men, procure  materials,"  &c.,  who  hired  the 
plaintiff  to  work  on  the  building.  Held,  that  all 
the  subscribers  were  bound,  and  might  be  joined 
in  the  suit.    Robinson  v.  Robinson,  1  Fairf.  240. 

93.  By  statute  in  New  York,  where  two  or 
more  are  bound  in  one  recognizance  or  bond, 
severally  only,  yet  all  may  be  joined  in  one 
action.  People  v.  Corbett,  8  Wend.  529.  So  by 
the  practice  in  New  Jersey,  in  case  of  several 
recognizors.     State  v.  Stout,  6  Halst.  124. 

94.  In  Kentucky,  if  several  defendants,  in  an 
action  of  debt,  sever  in  their  pleas,  the  plaintiff 
may  recover  against  one,  though  he  fail  as  to 
the  others.  JifGotoans  v.  Maeeouns,  3  Marsh. 
152.  Hickman  v.  Anderson,  2  Dana,  223.  Miter, 
of  a  dismissal  of  one  of  the  defendants  by  the 
plaintiff,  ib. 

95.  In  North  Carolina,  if  the  jury,  in  an  action 
of  assumpsit  against  two,  find  that  one  did 
•ssnme  and  the  other  did  not,  it  is  not  error  that 


judgment  was  entered  against  one.     Jones  v 
Ross,  2  Car.  Law  Rep.  450. 

96.  In  Alabama,  in  an  action  against  several 
on  a  joint  contract,  the  plaintiff  may  confess  the 
matter  pleaded  separately  by  one  in  bar  as  to  him, 
and  enter  a  noL  pros,  as  to  htm,  and  proceed  to 
judgment  against  the  others.  HaUett  v.  Allaire, 
Minor,  360. 

97.  An  action  against  two  trustees  jointly,  for 
money  had  and  received  to  the  use  of  the  cestui 
que  trust,  cannot  be  sustained,  unless  a  joint 
promise  is  shown,  express  or  implied,  and  such 
promise  will  not  be  implied  from  the  separate 
admission  of  each  that  he  has  funds  in  his  hands 
equal  to  the  amount  of  the  plaintiff's  claim 
Deforest  v.  JeweU,  2  Hall,  130. 

98.  The  executor  of  a  deceased  obligor  cannot 
be  sued  jointly  with  the  survivors.  Lawrer^e  v. 
Interest,  2  Fenn.  724. 

99.  The  executors  or  administrators  of  two 
deceased  obligors  cannot  be  joined  in  the  same 
action.  Watkins  v.  Tate,  3  Call,  521.  Grymts 
V.  Pendleton,  4  Call,  130.  Head  v.  Oliver,  Marsh. 
254.  Nor  a  surviving  obligor  and  the  executor 
of  one  deceased.     GiUan  v.  Pence,  4  Monr.  305. 

100.  In  North  Carolina,  by  statute,  an  admin- 
istrator of  a  deceased  joint  obligor  may  be  sued 
jointly  with  the  surviving  obligor.  Brown  v. 
Clary,  1  Havw.  107.  Davis  v.  Wilkinson,  ib.  334. 
Tipton  V.  Harris,  Peck,  414. 

101.  A  referee  cannot  sue  the  parties  to  the 
submission  jointly,  for  pay  for  his  services,  but 
must  sue  the  person  or  persons  making  the 
demand.     Butman  v.  AbboU,  2  Greenl.  361. 

102.  Joint  and  several  contractors  must  be 
sued  jointly  or  severally  ;  if  two  of  three  ite 
sued,  and  it  appears  on  tne  declaration  that  judg- 
ment has  before  been  recovered  against  the 
other,  it  is  fatal,  e? en  after  verdict,  for  the  mis- 
joinder. They  should  be  sued  severally  —  the 
plaintiff  having  elected,  by  his  prior  suit,  to  treat 
the  contract  as  several.  Bangor  Bank  v.  Treat, 
6  Greenl.  207. 

103.  In  an  action  of  tort  against  two-  for  mis- 
feasance in  the  performance  of  a  joint  contract, 
the  plaintiff  cannot  recover  against  either  defend- 
ant without  proving  a  joint  contract.  Wright  v. 
Geer,  6  Verm.  151.  Where  the  duty  is  one  im- 
posed  by  law,  and  a  contract  is  not  necessary  to 
be  stated,  and  the  declaration  is  in  tort,  and  the 
gravamen  a  misfeasance,  it  seems  the  plaintiff 
may  recover  against  one  defendant  without  the 
other,  ib. 

See  Absent  ahd  ABscoNniRO  Debtors,  404. 

104.  Misjoinder  of  defendants,  in  actions  ex 
delicto,  (i.  e.  in  cases  where,  on  the  face  of  the 
record,  it  appears  that  two  or  more  cannot  be 
jointly  liable,)  is  fatal* in  any  stage  of  the  case.  As 
where  two  several  owners  of  dogs  are  sued  jointly 
for  an  injury  done  by  the  dogs  jointly.  Russell  v. 
Tomlinson,  2  Conn.  206.  Or  two  defendants  for 
oral  slander.  Penters  v.  England,  1  M'Cord,  14. 
Or  husband  and  wife  for  a  joint  tort.  M'Keovm 
V.  Johnson,  1  M'Cord,  578.  Or  four  of  sixteen, 
as  directors  of  a  moneyed  institution,  for  improp- 
erly obtaining  or  disposing  of  its  funds:  they 
being  severally  liable,  and  not  as  directors,  unless 
the  act  was  done  by  a  majority  of  the  directors. 
Franklin  Fire  Ins.  Co.  v.  Jenkins,  3  Wend.  130. 
Or  where  a  corporation  is  joined  with  other  de- 
fendants in  an  action  for  an  assault  and  battery. 
Orr  V.  Bank  of  U.  States,  1  Ham.  45. 

105.  But  two  copartners  are  jointly  liable  for 
false  and  fraudulent  recommendation  of  an  insol- 
vent person  as  worthy  of  credit,  whereby  the 
plaintiff  was  induced  to  trust  him  with  goods, 
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whieh  the  defendmnts  attached  to  •ecme  a  debt 
dae  to  them  from  the  inaolTent.  Pattern  r. 
Gurney,  17  Hau.  182. 

106.  An  aetion  for  a  libel  will  lie  against  two 
or  more,  if  it  be  a  joint  act  by  all.  Harris  ▼. 
HtuUinrUmy  2  Tyler,  129. 

107.  By  a  statute  of  Kentucky,  several,  who 
claim  separate  tracts  of  land,  from  distinct  sources 
of  title,  may  be  joined  in  the  same  sait.  Lewis 
▼.  Marshall,  5  Pet  474. 

108.  If  the  magistrate  who  issues  a  warrant, 
and  the  officer  who  executes  it,  be  sued  in  tres- 
pass by  the  party  arrested,  and  join  in  a  plea  of 
justification,  the  plea  must  be  a  good  defence  as 
to  both,  or  it  is  not  good  as  to  either.  Pmdk  ▼. 
8locum,  3  fiUckf  421. 

109.  Two  towns  may  be  sued  jointly  for  dam- 
ages sustained  from  the  insufficiency  of  a  bridge 
between  thenu  Peekkam  r,  BurUngtonj  Brayt. 
134. 

110.  In  actions  of  tort  against  several  defend- 
ants,  where  several  can  be  jointly  guilty  and 
liable,  the  plaintiff  may  discontinue  as  to  part, 
and  proceed  against  the  others.  A  verdict  may 
be.  in  favor  of  some  and  a^inst  others,  and 
judgment  may  be  entered  against  those  who  are 
found  guilty.  Canningkam  v.  Dyer,  2  Monr.  51. 
Wright  v.  Cooper,  1  Tyler,  425.  Chanet  v.  Par- 
her,  1  Rep.Cott.  Ct.  &3.  Loekwood  v.  BvU,  1 
Cow.  322. 

II.  Joinder  of  Actions, 

(a.)  Different  Aetiom. 

111.  Causes  of  action  founded  on  tort  and  on 
contract  cannot  be  joined  in  the  same  declaration. 
Church  V.  Mumford,  1 1  Johns.  480.  Clinton  v. 
Hopkins,  2  Root,  225.  RyU  v.  Howlet,  3  Bibb, 
347.  Seoyel  v.  Wtsteott,  2  Day,  418.  Wiekliffe 
V.  Sanders,  6  Monr.  298.  Wtckliffe  v.  Davis,  2 
J.  J.  Marsh.  70.  Carstarphen  v.  Graves,  1  A. 
K.  Marsh.  435.  Sayers  v.  Seudder,  1  Penn.  53. 
Broadwell  v.  Congar,  ib.  137.  yan  Pelt  v.  Van- 
Pelt,  2  ib.  619.     BUhop  v.  Jones,  2  ib.  1041 . 

112.  Thus  a  count  on  a  deceit  in  a  sale  can- 
not  be  joined  with  counts  in  assumpsit.  Toris 
V.  Long,  1  Taylor,  20.  S.  P.  Wilson  v.  Marsh, 
1  Johns.  503.  Aliter,  of  a  count  ez  contractu,  in 
nature  of  a  deceit.  Jones  v.  Cofioway,  4  Yeates, 
109. 

1 13.  A  count  upon  a  promise  to  pay  the  plain- 
tiff a  sum  of  money,  **  if  and  when  the  defendant 
■hould  recover  his  demand  against  A,'*  alleging 
that  the  defendant,  intending  to  wrong  the 
plaintiff,  never  attempted  to  recover  said  demand, 
cannot  be  joined  with  a  count  in  assumpsit  on  the 
promise.     White  v.  Snell,  5  Pick.  425. 

114.  But  in  an  action  on  iuch  promise,  a  count, 
alleging  that  the  defendant  did  not  use  due 
diligence  to  collect  such  demand,  may  be  joined 
with  a  count  alleging  that  there  was  no  such 
demand,  ib.  9  Pick.  16. 

115.  It  is  error  to  join  causes  of  action  ez 
delicto  and  ex  contractu.  Traudle  v.  Arnold,  7 
J.  J.  Marsh.  407. 

116.  Though  a  plaintiff  has  his  election  to 
bring  case  ez  delicto  or  assumpsit,  in  divers  cases, 
(see  Actions,  IV,)  yet  he  cannot  join  them. 
Church  v.  Mumford,  11  Johns.  479. 

117.  But  where,  in  two  counts,  the  gravamen 
set  forth  was  in  both  a  tortious  breach  of  the 
d«>fendant's  duty  as  an  attorney,  as  well  as  of 
the  implied  promise  arising  from  his  being  em- 
ployed, the  counts  were  held  to  be  well  joined, 
%8  each  contained  allegations  sufficient  to  sup- 
port it  cither  in  tort  or  assumpsit,  ib. 


118.  A  count  lor  the  loss  of  a  hone,  pot  uder 
the  care  of  the  defendant,  as  an  innkeeper,  can- 
not be  joined  with  a  count  in  aasumpsit.  Aol- 
land  V.  Pack,  Peck,  151. 

119.  In  HaUoek  v.  PotoeU,  2  Caines,  216,  it 
was  held  that  a  count  on  a  warranty  in  a  sale, 
and  a  count  in  assumpsit, — the  deceit  being  the 
gist  of  the  action  in  both  counts, —  might  be 
joined  in  one  declaration,  to  which  the  defendant 
might  plead  not  guilty. 

120.  Trespass  or  trover  cannot  be  joined  with 
assumpsit.  Polhemus  v.  Annin,  Coxe,  176.  Lit 
tie  V.  Gibbs,  1  South.  211.  Nor  trespass  and 
trover.  Smith  ▼.  Rutherford,  2  S.  &.  R.  356. 
Cooper  V.  BisseU,  16  Johns.  146.  Sed  vide 
Goodloe  V.  Potts,  Cooke,  401. 

121.  But  a  complaint  of  an  injury  arising 
partly  from  a  breach  of  contract  and  partly  oi 
misfeasance,  to  whieh  the  plea  is  *^  not  guilty,** 
may  be  joined  with  trover.  And  if  the  evidence 
proves  a  trespass  and  a  conversion,  the  plaintiff, 
if  there  is  a  count  in  trover,  may  waive  the  tres- 
pass and  recover  in  trover.  Smkh  v.  Rutherford^ 
2  S.  &  R.  358. 

122.  li  seems  that  trover  cannot  be  joined  with 
an  action  on  the  Pennsylvania  statute  to  recover 
double  damages  for  distress  and  sale,  where  no 
rent  is  in  arrear  and  due.  Smith  v.  Meaner,  16 
S.  6l  R.  375. 

123.  Slander  and  malicious  prosecution  may 
be  joined.    MiUs  v.  Ol4field,  4  Teates,  427. 

124.  Counts  for  malicious  suits  brought  by  the 
defendant,  one  in  his  own  name,  and  one  in  the 
name  of  a  third  person,  may  be  joined.  Pierce 
V.  ThoTitpson,  6  Pick.  lSf7. 

125.  Trespass  for  damage  feasant  may  be  joined 
with  a  count  for  rescous  or  pound-breach.  Baker 
V.  Dumbolton,  10  Johns.  240. 

126.  A  count  in  trespass,  at  common  law,  may 
be  joined  with  a  count  on  a  statute  for  the  same 
injury,  where  the  statute  gives  an  action  of  tres- 
pass.    Prescott  V.  Tufts,  4  Mass.  146. 

127.  An  action  on  the  Connecticut  statute  to 
prevent  vexatious  suits  cannot  be  joined  with  an 
action  on  the  case  at  common  law  for  such  suit; 
the  judgment  in  one  case  being  for  treble,  and  in 
the  other  for  single  damages.  Whipple  v.  Fuller. 
11  Conn.  582. 

128.  Counts  in  detinue  ex  contractu,  and  in 
debt,  mav  be  joined.  Rueker  v.  Hamilton,  3 
Dana,  36. 

129.  Debt  on  simple  contract  may  be  joined 
with  debt  on  judgment  or  on  specialty.  Vnicn  Cot" 
ton  Manufactory  v.  LobdeU,  13  Johns,  462.  Mardie 
V.  Terrell,  Walker,  327.  Tillotston  v.  Stipp,  1 
Blackf.  77.  Flood  v.  Yandes,  ib.  102.  Smith  t. 
Proprietors  of  Meeting-house  in  Lowdl,  8  Pick. 
178.  But  these  causes  of  action  cannot  be  in- 
cluded in  the  same  count.    1  Blackf.  77. 

130.  The  common  money  counts  may  be  joined 
with  a  count  for  goods  sold  and  delivered.  JfeU 
son  V.  Stoan,  13  Johns.  483.  But  not  a  count 
generally,  for  certain  land  sold  and  delivered,  ib, 

131.  Counts  in  debt  and  assumpsit  cannot  be 
joined.    Flood  v.  Yandes,  1  Blackf.  102. 

132.  A  count  in  assumpsit,  on  a  promise  by  two 
defendants,  Qiay  be  joined  with  a  count  on  & 
promise  by  them  and  a  third  person,  deceased. 
Wheeler  v.  TTunn,  2  N.  Hamp.  397. 

133.  A  demand  for  an  ascertained  pecuniary 
legacy  may  be  joined  in  the  same  count  with  a 
demand  for  an  unascertained  residuary  legacy. 
Clark  V.  Herring,  5  Binn.  33. 

134.  Counts  upon  joint  and  several  bonda, 
given  to  the  same  obligee  by  different  obligors, 
may  be  joined  in  a  suit  against  one  of  the 
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S»rt,  who  executed   all  the  bonds.      Wood  v. 
ayward,  13  Pick.  269. 

135.  Three  counts,  one  against  the  defendant 
as  receiver,  one  against  him  as  bailiff  and  re- 
ceiver, and  another  in  book  account,  were  held 
to  be  misjoined.    May  v.  Williams^  3  Verm.  239. 

136.  Where  trespass  and  case  were  joined, 
and  a  general  verdict  was  returned  for  the  plain- 
tiff, the  court,  on  the  certificate  of  the  judge  who 
tried  the  cause,  that  the  evidence  apphed  wholly 
to  the  count  in  case,  ordered  the  verdict  to  be 
entered  upon  that  count,  and  rendered  judgment 
thereon.  Barnes  v.  Burdy  11  Mass.  57.  See 
4  Mass.  147.    2  Maule  &  Selwyn,  533. 

137.  If  a  plaintiff  brings  two  summary  pro- 
cesses, upon  two  distinct  notes,  against  the  same 
defendant,  they  will  not  be  consolidated,  if  the 
amount  of  both  notes  exceeds  the  summary  ju- 
risdiction.   Parrot  v.  Qreen,  1  M'Cord,  531. 

138.  Two  causes  of  action,  which  require  dif^ 
ferent  pleas,  cannot  be  joined.  Wilson  v.  Marshy 
1  Johns.  503. 

139.  Where  the  same  plea  may  be  pleaded  and 
the  same  judgment  rendered,  on  two  counts  in  a 
declaration,  there  is  no  misjoinder.  Pettigreto  v. 
Pettigrew,  1  Stew.  580. 

See  Actions  Penal,  Qui  Tam,  &c.  Admi- 
BALTT,  IV.  (a.) 

(b.)    Actions  in  different  Rights, 

140.  Riffhts  of  action,  accruing  to  towns  in 
their  municipal  character,  may  be  pursued  in  the 
same  action  with  rights  accruing  in  their  paro- 
chial character ;  as  a  count  for  money  paid  for 
the  support  of  paupers,  and  a  count  for  the  price 
of  a  pew  in  a  meeting-house  belonging  to  the 
pltuntiffs.  InhaHtants  of  Alna  v.  Plummet^  3 
Greenl.  88. 

141.  A  demand  due  to  the  plaintiff,  as  surviving 
partner  of  one  firm,  may  be  joined  in  the  same 
action  with  a  demand  due  to  him  as  the  surviving 

Partner  of  another   firm.      Stafford  v.    Gold,  9 
ick.  533. 

142.  A  count  on  a  promise  by  husband  and 
wife  cannot  be  joined  with  a  count  on  a  promise 
by  the  wife  whilst  sole.  Edioards  v.  Davis,  16 
Johns.  281. 

143.  If  a  count  by  husband  and  wife,  for  injury 
to  her,  contains  also  a  cause  of  action  for  whicn 
the  husband  alone  can  recover,  as  for  loss  of  her 
services,  expenses  incurred  for  her  cure,  &«.,  it 
M  good  after  verdict,  though  bad  on  demurrer. 
Lewis  V.  Babcockj  18  Johns.  443. 

144.  But  if  such  count  be  joined  with  a  count 
for  injury  to  the  wife  alone,  and  entire  damages 
are  assessed  by  the  jury  on  both  counts,  judg- 
ment will  be  arrested.  Barnes  v.  Hurd,  11 
Mass.  59. 

145.  In  slander,  words  spoken  by  the  husband 
cannot  be  sued  for  in  the  same  action  with  words 
spoken  by  the  wife.  P enters  v.  England,  1 
M'Cord,  14. 

146.  A  plaintiff  cannot  count  on  a  bill  of  ex- 
change as  indorsee  thereof,  and  also,  '*  as  bene- 
ficiary heir  and  administrator  of  the  estate  of  A, 
deceased,"  by  the  law  of  France,  and  thereby 
proprietor  of  the  bill.  Picket  v.  Sioan,  3  Msr 
son,  469. 

147.  Counts  by  or  against  an  executor  or  ad- 
ministrator cannot  be  joined  with  counts  by  or 
against  him  in  his  own  right.  Mason  v .  Jforcross, 
Coxe,  242.  Epes  v.  Dudley,  5  Rand.  437.  Gra- 
hame  v.  Harris,  5  Gill  &,  Johns.  489.  (See  also  4 
Johns,  e.  199.)  But  see  Flower  v.  Kent,  Brayt.  134. 

148.  A  count  on  a  promise  by  an  executor  or 
tdmiiiittnlor,  aa  such,  and  in  which  he  is  not 


charged  as  personally  liable,  may  be  joined  with 
a  count  on  a  promise  by  the  deceased.  Carter  v. 
Phelps,  8  Johns.  440.  Malin  v.  Bull,  13  S.  &R. 
441.  MKinley  v.  Call,  1  Monr.  54.  Howard  v. 
Powers,  6  Ham.  93.  And  it  is  immaterial  whether 
the  two  promises,  for  the  same  cause,  be  in  one 
or  in  distinct  counts.  8  Johns.  440.  See,  also, 
Bank  of  Pennsylvania  v.  Jacobs,  1  Pennsyl.  161. 

149.  A  count  on  a  cause  of  actions  arising  aPter 
the  death  of  a  testator,  cannot  be  joined  with  a 
count  on  a  cause  arising  in  his  lifetime.  My- 
er  V.  Cole,  12  Johns.  349.  Demott  v.  Field,  7 
Cow.  58. 

150.  Therefore,  where,  in  an  action  against 
executors,  one  count  laid  the  promise  as  made  by 
the  testator,  and  the  other  alleged  that  the  de- 
fendant, being  indebted,  dtc.,  for  work,  &c., 
about  the  testator's  funeral,  as  executor,  promised, 
&o.,  the  declaration  was  held  ill  on  demurrer. 
Myer  v.  Cole,  12  Johns.  349. 

151.  If  all  the  counts  are  laid  against  the  de- 
fendant as  administrator,  they  will  be  held  appli- 
cable to  him  in  that  capacity,  though  some  of 
them  omit  to  aver  that  the  claim  is  for  money 
due  from  the  intestate.  Epes  v.  Dudley,  5  Ranci. 
437. 

152.  In  a  suit  against  an  administrator,  a  count 
on  an  insimvl  eomputassent  with  the  defendant, 
as  administrator,  concerning  money  from  the  de- 
fendant, as  administrator,  to  the  plaintiff,  before 
that  time,  due,  cannot  be  joined  with  counts  on 
promises  made  by  the  deceased.  Reynolds  v. 
Reynolds,  3  Wend.  244.  Aliier,  if  the  account- 
ing be  stated  to  have  been  with  the  defendant 
concerning  money  due  to  the  plaintiff  by  the 
deceased,  in  his  life- time.  t6. 

153.  In  a  suit  against  an  administrator  de  bonis 
non,  it  seems  that  counts  on  promises  distinctly 
alleged  to  have  been  made  by  the  executor  or  a 
former  administrator  of  the  deceased,  as  such, 
may  be  joined  with  counts  on  promises  by  the 
deceased.     Bishop  v.  Harrison,  2  Leigh.  539. 

154.  An  administrator  de  bonis  non  may  join 
a  count  on  a  promise  to  the  deceased  with  a  prom- 
ise made  to  the  former  administrator,  as  such,  and 
to  himself.  Sullivan  v.  Holker,  15  Mass.  374. 
See  Clarke  v.  Lamb,  6  Pick.  5]  2. 

155.  A  count  against  executors  on  their  cove- 
nant in  a  deed  executed  under  a  power  in  the 
will,  and  to  perform  an  agreement  made  by  the 
testator,  cannot  be  joined  with  a  count  against 
them  on  the  covenants  of  the  tostator.  Strohecker 
V.  Grant,  16  S.  &  R.  237. 

156.  An  administrator  in  an  action  of  trover, 
may  allege,  in  one  count,  that  the  conversion  was 
in  Uie  life-time  of  the  intestate,  and  in  another, 
that  it  was  after  his  decease.  French  v.  Merrill, 
6  N.  Hamp.  465. 

157.  Counts  in  assumpsit,  alleging  promises  to 
the  plaintiff,  as  administrator,  may  be  joined  with 
counts  alleging  promises  to  the  intostato.  Ste- 
vens V.  Gregg,  10  S.  &  R.  234.  Sebring  v.  Keith, 
2  Bailey,  192. 

158.  A  count  against  assignees  of  a  debtor,  for 
the  benefit  of  his  creditors,  naming  them  as  trus- 
tees, may  be  joined  with  a  count  against  them 
personally.     Rush  v.  Good,  14  S.  &  R.  226. 

159.  If  a  declaration  contains  inconsistent 
counts,  one  charging  the  defendant  singly,  and 
the  other  charging  a  partnership  transaction,  the 
defendant  cannot  plead  in  abatement  to  a  part, 
but  must  demur  to  the  whole  declaration.  Jor* 
dan  V.  WUkins,  3  Wash.  C.  C.  113.  And  such 
wrong  joinder  is  not  cured  by  any  of  the  statutes 
of  jeofails.  Wickliffe  v.  Sanders,  6  Monr.  296. 
S.  P.    Reynolds  Y. Reynolds,  Z'Wei»d.iU4. 


698 


JOINT  CAPTURE— JOINT  TENANTS,  &c 


160.  In  debt,  a  count  on  a  apeciaity  and  one 
on  aimple  contract  may  be  joined.  FamJuim 
Y.  Hay,  3  Blackf.  167. 

161.  A  connt  in  debt  on  simple  contract  may 
be  joined  in  the  same  declaration  with  a  count  in 
debt  on  a  judgment,  though  the  pleas  sre  differ- 
ent. Uni4m  Manufactory  r.  Lobdell,  13  Johns.  462. 

162.  Where  a  penalty  for  the  absence  of  a 
witness,  which  by  statute  is  local,  and  damages 
for  the  same  absence,  which  are  transitory,  are 
improperly  joined  in  one  action,  it  was  held 
a  proper  ground  for  nonsuit.  Cogswell  t. 
Meeek,  12  Wend.  147. 

163.  Joining  counts  on  several  and  on  joint 
demands,  in  an  action  against  one  only,  cannot  be 
objected  to  if  there  is  no  plea  in  abatement  for 
the  non-joinder  of  the  co-defendant.  Holmes  ▼. 
Marden,  12  Pick.  169. 

164.  Two  counts  are  inadmissible  in  a  writ  of 
right  or  of  replevin.  Parsons,  C.  J.,  in  Hart  ▼. 
Fitzgerald,  2  Mass.  509. 

1&.  Where  the  act  complained  of  is  indivisible, 
a  plaintiff  cannpt  separate  it,  and  bring  one  action 
for  one  part  and  another  for  another;  and  the 
test,  by  which  to  determine  whether  causes  of 
action  are  the  same,  is  to  inquire  whether  the 
same  evidence  will  be  necessary  to  support  them. 
Cnp*  V.  Talvande,  4  M'Cord,  io 


JOINT  CAPTURE. 
See  Prizx. 


JOINT  TENANTS,  AND  TENANTS  IN 

COMMON. 

1.  Joint  Tenancy,     (  a.)  Who  are  Joint  Tenants. 

(b.)  Severance,  (c.)  Other  Matters. 
II.  Tenants  in  Common,  (a.)  Who  are  Tenants 
in  Comment,  (b.)  IVken  and  how  they 
may  proceed  against  each  other,  (  c.)  Suits 
by  tkem,  joirUly  and  severally,  against 
third  persons,  (d.)  Proceedings  against 
them,  (e.)  Conveyances  and  Leases  by 
them.  (  f.)  Where  the  act  of  one  affects  the 
other. 
III.  Partition.  

I.  Joint  Tenancy. 
(a.)   Who  are  Joint  Tenants. 

1.  A  conveyance  or  devise  to  a  husband  and 
wife  creates  a  joint  tenancy,  and  not  a  tenancy  in 
common.  Shuw  v.  Hearsey,  5  Mass.  521.  Fox 
V.  FleUher,  8  Mass.  274.  Vamum  v.  Abbot,  12 
Mass.  474, 479.     Draper  v.  Jackson^  16  Mass.  480. 

2.  In  Massachusetts,  a  conveyance  in  mortgage 
to  several  persons  in  fee,  to  secure  the  payment 
of  a  debt  due  to  the  mortgagees  jointly,  creates 
a  joint  tenancy,  notwithstanding  the  statute  of 
1785,  c.  62,  §  4.  .^ppleton  v.  Boyd,  7  Mass. 
131,  134.  Goodwin  v.  Richardson,  11  Mass.  469. 
Donnets  v.  Edwards,  2  Pick.  617.  But  if  a  mort- 
gage be  foreclosed,  and  the  estate  become  abso- 
lute in  the  mortgagees,  they  become  tenants  in 
common.     Goodwin  v.  Richardson,  11  Mass.  469. 

3.  A  conveyance  "  to  A  and  B,  their  heirs  and 
assigns,  and  to  the  heirs  and  assigns  of  the  sur- 
vivor of  them  forever,"  passes  a  joint  tenancy. 
An  assignment,  by  either  of  them,  to  pay  debts  or 
execution  on  judgment,  severs  the  estate.  Da- 
vidson V.  Heydon^  2  Yeates,  459. 


4.  The  New  Jersey  statute,  (Revised  Lavi| 
556,)  which  enacts  ^*  that  no  estate  shall  be  eoa- 
sidered  and  adjudged  to  be  an  estate  in  joint  ten- 
ancy, except  it  be  expressly  set  forth,  in  the  giant 
or  devise  creating  such  estate,  that  it  is  the  inten- 
tion of  the  parties  tocreate  an  estate  in  joint  ten- 
ancy, and  not  an  estate  of  tenancy  in  eoomion,'* 
does  not  apply  to  an  estate  granted  to  hadbtnd 
and  wife.     Den  v.  Hardenbergh,  5  HalsL  42. 

5.  A  father  and  his  two  sons  obtained  sepmte 
patents  for  400  acres  of  land,  adjcrining  to  etch 
other,  and  the  father  then  obtained  another  patent 
for  400  acres.  Afterwards,  the  three  took  one  in- 
clusive patent  for  the  whole  tracts,  and  another 
tract  of  1162.  Held,  that  this  destroyed  the  sep- 
arate estates,  and  created  a  joint  tenancy  in  the 
whole  2762  acres.    Jones  v.  Joncs^  1  Call,  458. 

6.  A  devise  of  personal  estate  to  a  manied 
daughter,  and  at  her  death,  >*  to  the  heirs  of  her 
body,  and  their  heirs  and  assigns  forever,**  con- 
stitutes a  joint  tenancy  in  the  grandchildren  of 
the  devisor,  who  take  as  purcbasers,  aAer  the 
daughter's  death.     DoU  v.  Willson,  1  Bay,  457. 

7.  In  Vermont,  a  bequest  or  gift  of  persontl 
property,  to  two  or  more,  is  prima  fade  a  joint 
tenancy.     Gilbert  v.  Richards,  7  Verm.  203. 

(b.)  Severance. 

8.  A  mortgage,  executed  by  two  out  of  thxee 
joint  tenants,  severs  the  tenancy.  Sihnpjoa  v. 
Ammons,  1  Binn.  175. 

9.  A  last  will  does  not,  under  the  PennsylTa- 
nia  act  of  1705,  sever  a  joint  tenancy.  Dunesm 
V.  Forrer,  6  Binn.  193. 

10.  A  verbal  division  of  lands  cannot  produce 
a  severance  of  a  joint  tenancy,  created  by  giant, 
whether  made  before  or  after  the  grant  issues. 
Lacy  V.  Overton,  2  A.  K.  Marsh.  440. 

11.  The  sale  of  the  share  of  a  joint  owner  of  a 
cargo,  with  the  consent  of  all  the  other  joint 
owners,  severs  the  tenancy,  and  the  vendee  mar 
maintain  trover  against  the  other  partners.  SeL- 
den  V.  Hickock,  2  Caines,  166. 

12.  The  survivor  in  a  joint  tenancy  takes  the 
whole,  unless  there  was  a  severance ;  and  a  psr^ 
tition  fence,  run  through  the  middle  of  land  held 
by  joint  tenants,  will  not  make  a  severance. 
Haugkabaugk  v.  Honald,  Const.  Rep.  90. 

(c.)  Otker  Matters, 

13.  A  sale  made  bv  one  joint  tenant  cannot 
divest  his  co-tenant  of  his  interest  in  the  property. 
Carlyle  v.  Patterson,  3  Bibb,  93. 

14.  The  circumstance  of  one  joint  tenant's 
taking  bills  of  sale  in  his  own  name,  for  property 
purchased  for  the  joint  use  of  himself  and  his 
co-tenant,  cannot  affect  the  right  of  the  latter. 
ib. 

15.  Occupation  of  one  co-tenant  is  prima  fide 
that  of  all.  Wiswall  v.  WUkins,  5  Venn.  87.  A 
co-tenant  in  possession,  without  exclusive  claim, 
is  liable  to  account  to  each  of  his  co-tenants  for 
the  profits,  ib. 

16.  Where  there  has  been  a  disseisin  by  actual 
force,  one  joint  tenant  may  maintain  forcible 
entry  and  detainer  against  another.  Eads  v. 
Rucker,  2  Dana,  111.  The  judgment,  in  such 
case,  must  be  for  the  undivided  interest,  ib.  The 
warrant  should  be  brought  against  the  person  in 
actual  possession  of  the  land.  ih. 

17.  Joint  tenants  suing  for  land,  each  may  re- 
cover according  to  his  title.  Boyleston  v.  Cordes, 
4  M'Cord,  144. 

18.  Joint  tenants  may  make  a  subdivision  of 
time  for  the  exclusive  occupancy  of  the  whole  ofa 
trftct  of  land.     Curtis  v.  Sweanngen^  Breese,  160. 


JOINT  TENANTS  AND  TENANTS  IN  COMMON. 


633 


II.  Tenants  in  Common. 
(a.)   Who  are  Tenants  in  Common. 

19.  P.  held  an  estate  in  ri^ht  of  his  wife, 
subject  to  ri^ht  of  dower  in  his  wife's  mother, 
bat  which  had  never  been  demanded  or  assigned. 
P.  convejed  the  estate  to  another,  his  wife  sign- 
ing  the  deed,  which,  after  a  general  description, 
contained  the  following :  ^  Meaning  to  convey 
all  the  right  and  interest  which  £.  A.  B.,  now  my 
wife  £.  A.  P.,  has  or  ever  had  in  said  land,  ex- 
cept the  right  to  her  mother's  thirds,  which  I 
reserve  a  right  to  claim  at  the  decease  of  the 
mother  of  said  £.  Held,  that  the  exception  must 
be  construed  to  be  of  the  reversion  of  the  dower, 
and  not  of  the  dotoer  itself;  and  that  no  dower 
having  been  assigned  by  metes  and  bounds,  the 
erantee  took  by  his  deed  two  thirds  of  the  estate 
in  common  and  undivided.  Payne  v.  Parkery  1 
Fairf.  178. 

20.  In  the  case  of  those  lands  in  Vermont 
held  under  the  New  Hampshire  charters,  so 
called,  the  rights  in  such  lands,  reserved  by  the 
charters  to  the  Governor  of  New  Hampshire,  are 
holden  in  severalty,  and  not  in  common  with 
the  charter  proprietors.  Wenttoorth  v.  Strong, 
1  Tyler,  191. 

21.  Conveyance  of  "  one  certain  parcel  of  land, 
viz.  the  lots  of  A.  and  B.,  and  twenty-eight  acres 
off  fVom  the  lot  of  C,  adjoining,'*  does  not  create  a 
tenancy  in  common  of  the  grantee  with  C.  in  his 
whole  lot,  for  want  of  certainty  of  location. 
Clapp  V.  Beardsley,  1  Verm.  151. 

fii.  Tenancy  in  common  may  be  of  an  inchoate, 
as  well  as  of  a  perfect  right.  fVUkins  v.  Bttrton, 
5  Verm.  76. 

23.  Levy  of  extents,  each  on  an  undivided 
moiety,  creates  a  tenancy  in  common  of  the 
whole.     WiswaU  v.  Wilkins,  5  Verm.  87. 

24.  In  Vermont,  devise  to  two  or  more,  without 
words  to  create  a  joint  tenancy,  is  held  a  tenancy 
in  common.     Oilman  v.  Merrill^  8  Verm.  77. 

25.  A  conveyance  of  a  moiety  of  a  piece  of 
land,  in  quantity  and  quality,  creates  a  tenancy  in 
common  between  the  grantor  and  grantee.  M' 
ams  V.  Frothingkam,  3  Mass.  352. 

26.  The  MsMachusetts  stetute  of  1785,  c  62, 
§  4,  converts  an  estate  held  in  joint  tenancy  pre- 
viously into  a  tenancy  in  common,  where  the 
right  of  survivorship  had  not  accrued,  as  the 
statute  is  retrospective.  Annahle  v.  Patch,  3 
Pick.  360,  363.    MUler  v.  Miller,  16  Mass.  59. 

27.  Where  a  conveyance  was  made  to  two  per- 
sons, jointly  and  severally,  it  was  held,  that  this 
did  not  import  an  intention  to  create  a  joint,  any 
more  than  a  separate,  interest  in  moieties;  and 
therefore,  by  virtue  of  the  statute  of  Massachu- 
setts of  1785,  c.  62,  a  tenancv  in  common  was 
created.  Miller  v.  Miller,  16  Mass.  59,  61. 

28.  A  devise,  by  a  father  to  his  two  sons,  of  a 
farm,  and  such  rights  and  lots  of  common  as  are 
laid  out  adjoining  the  same,  and  the  buildings 
thereon  standing,  the  same  to  be  equally  divided 
between  them,  both  in  quantity  and  quality,  in 
the  manner  afterwards  prescribed,  creates  a  ten- 
ancy in  common.  Walker  v.  Dewing,  8  Pick. 
520.  Burghardt  v.  Turner,  12  Pick.  534.  Eliot 
V.  Carter,  12  Pick.  436.  Emerson  v.  CtOler,  14 
Pick.  108. 

29.  Where  one  furnished  materials  to  another 
for  the  making  of  a  machine,  on  an  agreement 
that  he  should  have  a  property  therein,  in  the 
proportion  that  the  sum  advanced  by  him  would 
bear  to  the  whole  value,  he  becomes  thereby  ten- 
ant in  common  with  the  maker.  Beaumont  v. 
Crmne,  14  Mass.  400. 
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30.  Where  executions  were  levied  upon  land 
by  two  creditors  at  the  same  time,  each  acquired, 
by  levy,  a  title  to  an  undivided  moiety  of  the 
land,  which  they  could  hold  as  tenants  in  com- 
mon. Shove  V.  Dow,  13  Mass.  529.  Cutting  v. 
Rockwood,  2  Pick.  443. 

31.  Grants  of  land,  by  the  legislature,  to  two  or 
more  persons  in  fee,  are  to  be  construed  as  con- 
veying to  the  grantees  estates  in  common,  unless 
a  different  tenure  should  be  expressed  in  the 
grant.     Highee  v.  Bice,  5  Mass.  344. 

32.  'Property  given  to  two,  as  owners  of  a  ship, 
belongs  to  them  as  tenants  in  common,  and  not 
as  partners.     Thomdike  v.  De  Wolf,  G  Pick.  120. 

fy.  If  it  is  agreed  that  one  of  two  persons  shall 
furnish  land  upon  which  certain  works  shall  be 
erected,  to  be  owned  by  them  in  common,  both 
do  not  thereby  become  tenants  in  common  of  the 
land.     Hurd  v.  Cushing,  7  Pick.  169. 

34.  One  in  possession  under  a  tenant  in  dower, 
holding  over  uler  her  death,  and  purchasing  the 
shares  of  some  of  the  reversioners,  becomes  a 
tenant  in  common  with  the  other  reversioners, 
and  is  entitled  to  partition.  lAseomb  v.  Root,  8 
Pick.  376. 

35.  In  Connecticut,  the  doctrine  of  survivor- 
ship between  joint  tenants  is  exploded.  Phelps 
V.  Jepson,  1  Koot,  48. 

36.  A  devised  to  B  and  C,  his  sons,  a  tract  of 
land  lyinf  easterly  of  a  certain  brook,  "to  be 
equally  divided  between  them,  for  quantity  and 
quality,  and  B  to  have  the  part  next  the  brook.*' 
It  was  held,  that  such  devise  vested  in  the  de- 
visees a  tenancy  in  common.  Cfriswold  v.  JoAn- 
son,  5  Conn.  3to. 

37.  The  widow  of  the  ancestor  is  not  tenant  in 
common  with  the  heir.  Jackson  v.  O'Danagky, 
7  Johns.  247. 

38.  A  devise  of  a  tract  of  land  to  the  two  sons 
of  the  devisor,  and  their  heirs  and  assigns,  until 
a  third  son  personally  appears  and  demands  the 
land,  makes  the  two  sons  tenants  in  common. 
MPherson  v.  MPherson,  Addis.  327. 

39.  A  devise  of  an  estate  to  be  enjoyed  jointly 
by  two  persons,  and  their  heirs  and  assigns  for- 
ever, makes  a  tenancy  in  common.  Evans  v. 
Brittain,  3  S.  &  R.  135. 

40.  Under  a  deed  to  the  grantees,  or  any  of 
them,  or  any  of  their  heirs  and  assigns,  "  haben- 
dum to  them,  their  heirs  and  assigns  forever," 
the  grantees  are  tenants  in  common.  GaloraUh 
V.  Galbraith,  3&.&R.  392. 

41.  An  estate  to  <<  A  and  B,  and  to  their  heirs 
and  assigns,**  habendum  to  "A  and  B,  their 
and  each  of  their  heirs  and  assigns  forever," 
passes  an  estate  in  common,  notwithstanding  the 
Pennsylvania  act  of  31st  March,  1812.  Bam" 
haugh  V.  Bambaugh,  11  S.  ds.  R.  191. 

42.  Where  two  applicants  for  surveys  have 
their  lands  returned  in  a  body  without  division 
lines,  they  are  not  tenants  in  common  as  regards 
each  other ;  their  rights  are  suspended  till  the 
division  line  is  ran,  and  when  it  is  run,  their 
title  commences  from  the  date  of  their  respective 
grants.     Ross  v.  MJunkin,  14  S.  &  R.  364. 

43.  Under  a  devise,  to  **  Joseph  and  David,  of 
all  the  residue  of  testator's  estate,  to  them  and 
each  of  them,  share  and  share  alike,  their  heirs 
and  assigns  forever,  and  if  the v  die  without  heirs, 
their  shares  are  to  be  equally  divided,"  Ac,  it 
was  held,  that  Joseph  and  David  were  tenants 
in  common  tail,  with  a  vested  remainder  to  other 
legatees  in  case  of  their  death.  Irwin  v.  Dun- 
woody,  17  S.  d&  R.  61. 

44.  A  testator  devises  a  small  tract,  and  to 
another  devisee  a  larger  tract,  which  includes 
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the  unall  one.  The  deyisees  are  tenants  in  com- 
mon of  the  small  tract,  and  the  first  deytsee 
eannot  dispute  the  title  of  the  second  deyisee. 
Seekd  ▼.  EngU^  2  Rawle,  68. 

45.  Under  a  devise  of  an  estate  "  to  mv 
three  daaghters,  Margaret,  Elizabeth,  and  Mary, ' 
(Mary's  children  to  take  their  mother's  share,) 
it  was  held,  there  was  a  tenancy  in  common 
between  the  two  daughters  and  tlie  children  of 
the  third,  not  m  joint  tenancy.  Jfsrtm  ▼.  Smitkj 
5  Binn.  16. 

46.  Two  or  more  taking  out  a  warrant,  paying 
in  equal  proportions,  and  obtaining  a  surrey,  hold 
as  tenants  in  common ;  there  is  no  right  of 
surriTorahip.     Cainet  t.  OraiUj  5  Binn.  119. 

47.  A  derise  to  four  sons  of  the  joint  posses- 
sion  and  use  of  a  farm,  giving  one  third  of  the 
yearly  produce  to  their  mother,  —  the  farm  to  be 
sold  and  the  proceeds  divided  among  them  after 
the  widow's  death,— creates  a  tenancy  in  com- 
mon among  the  four  sons.  On  the  death  of  one 
of  the  sons  before  the  testator,  his  portion  lapsed, 
nnd  went  to  his  brothers  and  sisters,  by  descent. 
JUiiMon  T.  Kmrtz,  2  Watta,  185. 

48.  A  devise  of  several  tracts  of  land  to  two, 
'*  to  be  equally  divided  in  quantity,  without  hav- 
ing any  regard  to  quality,"  was  held  to  be  a 
tenancy  in  common.  Partridge  v.  CoUgaUj  3 
Har.  A  M'Hen.  3S9. 

49.  A  devised  legacy,  that  the  proceeds  of  the 
sale  of  lands,  dtc.,  should  be  equally  divided 
between  his  brother  A,  and  his  brother  B*s  chil- 
dren : — held,  that  A  took  as  tenant  in  common, 
mud  no  more,  with  emeh  of  the  children  of  B. 
Maddox  v.  SuUe,  4  Har.  &.  J.  539. 

60.  A  unity  of  possesnon  is  an  essential 
attribute  of  a  tenancy  in  common.  BUtrng  v. 
House,  3  Gill  and  Johns.  290. 

51.  A  devise  of  land  to  several  brothers,  **  ac- 
cording to  quantity  and  quality,  each  taking 
possession  of  his  part  when  he  comes  of  age ; 
out  if  one  or  moie  of  them  should  die  before  they 
eome  of  age,  then  their  part  to  be  equally  divided 
unong  the  survivors,  was  held  to  create  an 
•state  in  common.  Harrison  v.  Botis,  4  Bibb, 
420. 

52.  Land  devised,  <«to  be  equally  divided," 
constitutes  the  devisees  tenants  in  common. 
Briscoe  v.  JIT  Gee,  2  J.  J.  Marsh.  370. 

(  b.y  Wken  and  kow  Jenanis  in  Common  may  fro- 
eeed  against  oaek  other. 

53.  One  tenant  in  common  of  a  chattel  ma^ 
(ecover  from  another  any  money  expended  on  it 
beyond  his  due  proportion.  Uardner  v.  CUve- 
land,  9  Pick.  334.  Loring  v.  Baeon^  4  Mass. 
575.  Doane  v.  Badger,  12  Mass.  65.  Converse 
v.  Ferre,  11  Mass.  325.  But  there  must  be  a 
previous  request  to  join  in  making  the  repairs, 
unless  there  ts  some  prescription  or  agreement 
binding  either  party  exclusively  to  make  repairs. 
Doane  v.  Badger,  12  Mass.  65.  Career  v.  Miiler, 
t  Mass.  559.     Comoerse  v.  Ferre,  11  Mass.  325. 

54.  One  claiming  to  be  tenant  in  common  with 
oiiother  cannot  bring  an  adverse  suit  against 
"^im,  to  determine  their  respective  rights  m  the 
^remises  so  claimed  to  be  held  in  common. 
lord  V.  Tyler,  14  Pick.  156. 

56.  A  tenant  in  common  mav  recover  mesne 
profits  of  his  co-tenant  only  for  a  reasonable 
time  aiWr  judgment.    Hare  v.  Aery,  3  Teates,  13. 

56.  Though,  in  Massachusetts,  a  tenant  in  com- 
mon  may  now  have  relief  in  ^^itv  against  his 
co-tenant,  under  the  statute  of  1823,  c.  140,  jret, 
if  the  joint  interest  is  determined,  all  accounts 
%ad  liabilities  being  settled  and  diaohaiged,  aad 


a  balance  remams  due  fh>m  one  co-tenant  to 
another,  it  may  be  recovered  in  an  action  of 
assumpsit,  and   without  any   express   promise 
Fanning  v.  Ckadwiek,  3  Pick.  420. 

57.  Where  one  tenant  in  common  has  received 
the  whole,  or  a  greater  part,  of  the  rents,  hib 
co-tenant  may  have  an  action  of  assumpsit ;  and 
this  is  the  appropriate,  if  not  the  sole,  remedy 
at  law  which  he  can  have.  Brvdey  v.  Knpfer,  6 
Pick.  179.  Johnson  v.  .^fsief,  6  Pick.  330.  Has. 
keU  V.  Adams,  7  Pick.  59.  Fanning  v.  Chad- 
toUk,  3  Pick.  420.  Haven  v.  Foster,  9  Pick.  112. 
Lazell  V.  Miller,  15  Mass.  207.  Thayer  v.  Brewer, 
15  Pick.  217.  Brigham  v.  Eveleth,  9  Mass.  538. 
Janes  v.  Harraden,  9  Mass.  540.  Sargent  v. 
Parsons,  12  Mass.  149.  Chapman  v.  Oray,  15 
Mass.  439. 

58.  If  tenants  in  common  of  a  milt-dam  repair 
it  together,  and  one  pays  more  than  his  propor- 
tion of  the  expense,  he  may  recover  the  excess 
from  bis  co-tenant,  by  an  action  of  assumpsit 
Gtoinneth  v.  Thompson,  9  Pick.  31. 

59.  If  a  tenant  in  common  takes  money  for 
the  common  propertv,  whether  by  design  or  mis- 
take, he  is  answerable  in  assumpsit  to  his  co- 
tenant    Miller  v.  MUler,  9  Pick.  34. 

60.  Assumpsit  is  the  proper  action  for  a  tenant 
in  common  to  bring  against  his  co-tenant,  for 
his  share  of  the  proceeds  of  land  sold  by  them. 
Haven  v.  Foster,  9  Pick.  112. 

61.  One  tenant  in  common  cannot  mamtaio 
assumpsit  against  his  co-tenant,  or  the  guardian 
of  his  co-tenant,  or  the  agent  of  such  guardian, 
for  a  portion  of  the  rents  received  by  either,  or 
for  repairs  ;  his  only  remedy  is  by  an  action  of 
account  or  a  bill  in  equity.  Sherman  v.  Ballon^ 
8  Cow.  304. 

62.  One  tenant  in  common  can  maintain  an 
action  of  assumpsit  against  another  who  has 
received  money  for  the  property.  Brinekerhof 
V.  Wemnle,  1  IVend.  470. 

63.  One  tenant  in  conomon  of  real  estate,  who 
occupies  the  whole  estate,  without  claim  on  the 
part  of  his  co-tenants  to  be  admitted  into  pos- 
session, and  without  hindrance  to  them  on  his 
part,  is  not  liable  to  an  action  of  account  by  his 
co-tenants.     Sargent  v.  Parsons,  12  Mass.  149. 

64.  Where  there  are  more  than  two  tenants  in 
common,  one  cannot  recover  rents  or  profits  in 
an  action  of  account  against  another.  It  is  a 
case  for  chancery.  WistoM  v.  WtUdns^  4  Verm. 
137. 

65.  A  tenant  in  common,  having  hired  the 
share  of  his  co-tenant,  and  oontinuiufr  in  pos- 
session afler  the  term,  and  having  o&red  poo- 
session  of  his  half  to  his  <;o-tenant,  and  done 
nothing  at  variance  with  that  ofier,  is  not  liable 
to  pay  double  rent  under  the  statute  of  New 
York,  (R.  L.  440,  §  21,)  though  notice  to  quit 
was  given  him.  Mwn^^d  v.  Breton,  1  Wend. 
52. 

66.  It  is  a  general  rule,  that .  one  tenant  in 
common  cannot  sustain  an  action  of  trover  against 
his  co-tenant.     Webh  v.  Danforth,  1  Day,  301. 

67.  Tenants  in  comnK>n  of  a  chattel  have  an 
equal  right  to  the  possession.  Therefore,  ordi- 
narily, one  cannot  maintain  trover  against  the 
other.  But  if  the  one  in  possession  sells  or 
destroys  the  chattel,  trover  lies  by  his  oo-tenanl. 
Hyde  v.  Stone,  9  Cow.  230. 

68.  Trover  will  lie  by  one  tenant  in  eonunea 
against  another,  fi>r  the  loos  or  destruction  of 
personal  property,  while  in  his  possession.  Hyde 
V.  SllMM,7  Wend.  354. 

69.  Trover  will  not  lie,  by  one  tenant  m 
mon  of  a  chattel,  against  anotheri  simply 
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tke  latter  claims  to  be  the  exclosiye  owner  of  the 
chattel,  and  locka  it  up.  Gilkert  ▼.  Diektrsim, 
7  Wend.  449. 

70.  One  tenant  in  common  of  a  chattel  cannot 
bring  trover  a^nat  his 'co-tenant,  for  dispoa- 
■eMing  him.  Farr  ▼.  Smith,  9  Wend.  338.  JilUer, 
if  the  chattel  be  destroyed  or  sold,  ib, 

71.  One  tenant  in  common  cannot  maintain 
aa  action  of  trover  a^^nst  another,  for  the  mere 
use  of  the  entire  chattel.  FightnuuUr  y.  BeajZy, 
7  J.  J.  Marsh.  410. 

73.  One  tenant  in  common  cannot  maintain 
an  action  of  trespass  against  his  co-tenant,  for  the 
removal  of  a  fixture  from  the  land  which  they 
hold  in  common.  Gibson  v.  Vaugkan^  2  Bailey, 
389. 

73.  Trespass  to  try  title  wi]l  not  lie  by  a  co- 
tenant,  against  one  claiming  under  the  other 
co-tenant.     Taylor  v.  StoekdaUj  3  M'Cord,  302. 

»74.  One  tenant  in  common  cannot  sustain  an 
action  of  trespass  against  another;  therefore, 
where  one  tenant  in  common  of  a  field  leased 
the  whole  of  it,  and  the  other  tenant  ploughed 
up  the  crop  of  the  lessee  which  was  growing  on 
the  part  of  the  field  he  had  cultivated  the  year 
before,  it  was  held,  the  lessee  had  no  right  of 
action  for  this  trespass.  Harman  v.  Gor/man, 
Hflunper,  430. 

75.  Where  &we  were  seised  of  a  mill  as  ten- 
ants in  common,  and  the  mill  was  burned  through 
the  negligence  of  one  of  them,  it  was  held,  tluit 
the  other  four  might  jointly  maintain  an  action 
on  the  case  against  the  one  by  whose  negligence 
the  mill  was  burned.  Cftcsisy  v.  Thompoonf  3  N. 
Hamp.  9. 

76.  Tenants  in  common  constructed  a  basin 
•ommunioating  with  a  public  canal,  and  laid  out 
lots  facing  upon  one  side  of  the  basin.  They 
then,  by  a  partition  deed,  divided  the  lots  be- 
tween tJiem,  giving  to  each  proprietor  the  priv- 
ilege of  erecting  warehouses  upon  his  lots, 
extending  the  same  to  the  basin,  and  declaring 
that  the  basin  "  should  be  the  common  property 
of  the  parties,  their  heirs  and  assigns,  forever. 
Held,  that  the  grantee  of  one  of  the  proprietors, 
who  built  a  pier  in  the  basin,  in  front  of  his  own 
lot,  on  the  line  between  it  and  the  lot  of  a 
grantee  of  another  original  proprietor,  whereby 
the  latter  was  obstructed  in  the  convenient  use 
of  the  waters  of  the  basin,  was  liable  to  an  action 
on  the  case,  for  such  obstruction.  Butch  v. 
Chad,  13  Wend.  343. 

77.  One  joint  tenant,  or  tenant  in  common, 
cannot  maintain  detinue  against  his  co-tenant. 
CarlyU  v.  PaUeroon,  3  Bibb,  93. 

78.  One  tenant  in  common  cannot  maintain 
detinue  against  another.  Loiois  v.  Jfight,  3  Litt. 
223. 

79.  If  a  tenant  in  common  sells  trees  growing 
on  the  landy  and  receives  payment  in  money, 
goods,  or  real  estate,  he  will  be  liable  to  his  co- 
tenant  in  an  action  for  money  had  and  received, 
provided  no  question  is  madfe  as  to  the  title  of 
the  land.    JlftUer  v.  JliZ/«r,  7  Pick.  133. 

80.  A  tenant  in  common  cannot  dispossess  his 
co-tenant  by  force  or  fraud.  Ejectment  lies 
against  such  fraudulent  tenant  by  his  co-tenant. 
Warro»  y.  HomshaWj  2  Aik.  141. 

81.  One  tenant  in  cosamon  has  no  right  to  en- 
ter upon  his  co-tenant  in  possession,  and  oust 
him ;  and  if  he  does,  trespass  fuars  clausumfiro' 
git  lies  for  the  injuiy.  Krtmn  v.  OlmaUd^  7 
Cow.  229. 

82.  If  one)  tenant  in  common  snes  a  writ  of 
sntr^  against  hia  co-tenant,  who  pleads  md  din 
mimn^  pcoof  of  th«  demaadaBt's  tit)e  m  teaani 


in  common  will  not  now  entitle  him  to  judg- 
ment; the  statute  of  Maine  of  1826,  c.  344,  hay. 
ing  rendered  it  necessary  that  he  should  also 
prove  an  actual  ouster.  Cutts  v.  King,  5  Greenl. 
482. 

83.  One  tenant  in  common  cannot  sue  his  co- 
tenant  to  try  title  to  the  land,  unless  disseised  or 
kept  out  of  possession  by  him.  Martin  v.  Quat' 
tUbam,  3  M'Cord,  205. 

84.  Defendant  who  has  taken  possession  under 
a  deed,  which  makes  him  tenant  in  common  with 
the  plaintiff,  cannot  set  up  an  outstanding  title 
in  a  stranger,  to  defeat  the  action.  Braintree  y. 
Battles,  6  Verm.  395. 

85.  If  there  be  two  tenants  in  common  of  a 
dwellinff-house,  severally  furnishing  and  occupy- 
ing different  apartments,  one  co-tenant  has  no 
right  to  disturb  the  other's  occupation  by  remov- 
ing his  furniture.  Keay  v.  Goodwin,  16  Mass.  1 
And  if  one  co-tenant  lease  his  share  in  the  com- 
mon propertjr,  the  lessee,  on  entry,  will  have  the 
same  right,  in  relation  to  the  other  co-tenant, 
which  uie  lessor  had.  »6.  Proctor  v.  J^fowhaU, 
17  ib.  81. 

(c.)    Smts  by  Tenants  in  Common,  jointly  and 
severally,  against  third  Persons. 

86.  Tenants  in  common  must  join  in  all  ac- 
tions for  injuries  to  the  common  estate.  Mer^ 
riU  V.  Berkshire,  11  Pick.  269.  GUmore  v.  Wil- 
bur, 12  ib.  120.  May  v.  Parker,  ib.  34.  Daniels 
v.  Daniels,  7  Mass.  135. 

87.  Towns  claiming  as  tenants  in  common  can- 
not join  in  a  writ  of  entry.  Rehoboth  v.  HtuU,  I 
Pick.  224. 

88.  In  Connecticut,  tenants  in  common  may 
join  in  an  action  for  their  common  estate,  or  may 
each  sue  separately  for  his  part,  and  in  such  case 
each  one  recovers  according  to  the  right  he 
proves.     Edwards  v.  Mix,  I  Root,  246. 

89.  In  trespass  ^ttara  elausvm /regit,  tsiOLntM  in 
common  must  jom.  Austin  v.  Hall,  13  Johns. 
286.  Decker  v.  Livingston,  15  ib.  479.  But  in 
an  avowry  for  rent,  which  savors  of  the  realty, 
they  ought  not  to  join.  Decker  v.  Idmngston^ 
15  ib.  479.  In  an  action  for  a  nuisance  to  land, 
all  the  co-tenants  must  join  as  plaintiffs.  Low 
V.  Mumford,  14  ib.  426. 

90.  Where  certain  heirs,  claiming  a  slave  as 
tenants  in  common,  bring  an  action  of  detinue  to 
recover  him,  and  it  appears,  on  the  trial,  that  one 
of  the  plaintiffs  wiA  divested  of  his  interest  before 
suit,  no  recovery  can  be  had.  Lewis  v.  Jfight,  3 
Litt.  223. 

91.  Tenants  in  common  cannot  maintain  a  joint 
action,  in  Kentucky.  Briscoe  v.  MGee,  2  J.  J. 
Marsh.  370. 

92.  A  tenant  in  common  cannot  recover  upon 
a  joint  demiw.     Gaines  v.  Buford,  1  Dana,  481 . 

93.  The  joint  owner  of  a  chattel,  entitled  to 
the  sole  possession,  which  a  stranger  obtains,  may 
maintain  detinue  for  it,  without  hb  oo-proprie- 
tor*s  joining  in  the  action.  Kirk  v.  Kirk,  3 
Dana,  53. 

94.  One  tenant  in  common  may  bring  a  writ  of 
unlawful  detainer,  under  the  Virginia  act  of  1814, 
for  the  whole  land,  against  a  partj  having  no 
right  whatever,  without  joining  his  co-tenant. 
men  y.  Gibso>n,  4  Rand.  468. 

95.  Where  a  joint  tenant,  or  tenant  in  common, 
snes  for  the  whole  of  a  tract  of  land,  he  shall  not 
be  nonsuited  on  that  account,  but  shall  have 
judgment  for  that  part  to  which  he  is  entitled. 
M hidden  v.  HaUy,  2  Bay,  457.  Perry  v.  Walker, 
ib.  461.  Psrryy.  JlfuU/s^en,  ib.  462.  Middletom 
y.  Perry,  ib.  539. 
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96.  If  one  joint  tenant  or  tenant  in  common 
•ne,  he  can  recoyer  that  portion  of  the  land  he 
may  show  bimaelf  entitled  to.  IVaUon  ▼.  UUl^ 
1  MCord,  161. 

97.  A  tenant  in  common  of  a  chattel,  who  sues 
for  a  convenion  of  the  same,  ia  entitled  to  recover 
damages  for  his  share  or  interest  only.  Rolette  v. 
Parker^  Breese,  275. 

U8.  If  one  joint  tenant  or  tenant  in  common 
sues  alone  for  a  chattel,  and  the  defendant  does 
not  plead  in  abatement,  the  plaintiff  may  have 
judgment  for  his  part,  but  not  for  the  whole. 
Fraxier  v.  Spear^  2  Bibb,  3d5. 

99.  In  Tennessee,  each  tenant  iq  common,  as 
heir,  may  sue  for  his  own  share.  Johnson  ▼. 
Harris,  5  Hayw.  113. 

100.  In  an  action  of  disseisin  by  one  tenant  in 
common,  who  grounds  his  claim  on  the  common 
title,  his  co-tenants  are  incompetent  witnesses  for 
him.     Barrett  v.  French^  1  Conn.  354. 

101.  Tenants  in  conmion  cannot  recover  in  an 
ejectment  on  a  demise  as  joint  tenants.  Taylor  v. 
Perkins,  I  A.  K.  Marsh.  253. 

102.  A  tenant  in  common  is  a  competent  wit- 
ness for  his  co-tenant,  in  ejectment  brought  by  the 
Utter.     BenneU  v  Hitkington,  16  S.  6l  R.  193. 

103.  Two  joint  owners  of  merchandise  con- 
signed it  to  a  merchant  for  sale,  and  informed  him 
that  each  owned  a  moiety.  They  gave  separate 
instructions  each  for  his  own  moiety.  Held,  that 
one  of  the  consignors  might  alone  maintain  a  sep- 
arate action  against  the  consignee  for  a  violation 
of  his  separate  instructions.  HoU  v.  Leigh.  8 
Cranch,  50. 

104.  A  coparcener  holds  per  mi  and  per  tout; 
and  any  entry  by  a  stranger  is  a  trespass  for 
which  a  coparcener  may  recover  damages  and 
cosU.     Roach  V.  WiUiams,  2  Rep.  Con.  Ct  200. 

(d.)    Proceedings  against  Tenants  in  Common, 

105.  The  interest  of  one  tenant  in  common  may 
be  sold  to  meet  his  taxes,  although  the  other  has 
paid  his.     Ronkendorf  v.  Taylor,  A  Pet.  349. 

106.  If  one  of  two  tenants  in  common  of  a 
mill  use  it  to  the  nuisance  of  a  stranger,  the 
other  owner,  not  actually  participating  in  the 
wrong,  is  not  liable.  Simpson  v.  5eavy,8  Greenl. 
138.  Thus  where  four  owned  a  saw-miU,  in  the 
body  of  which  three  of  them  erected  a  lath-mill 
for  their  separate  use,  the  rubbish  thrown  from 
which  obstructed  the  mills  below,  it  was  held,  in 
an  action  of  the  case  against  all  the  owners  of  the 
saw-mill  for  this  injury,  that  the  fourth  owner, 
having  no  interest  in  the  lath-mill,  was  not  liable. 
ih.  If  two  persons  own  separate  saws  in  the 
same  mill,  under  each  of  which  they  severally 
erect  separate  lath-mills,  for  their  several  use,  the 
rubbish  Uirown  from  which  becomes  a  nuisance 
to  the  mills  below ;  —  whether  thev  can  be  jointly 
sued  for  this  nuisance,  duhitatur,  ib.  But  if  thev 
be  sued  jointly,  and  one  die  before  plea  pleaded, 
it  seems  the  action  may  be  pursued  against  the 
survivor,  for  his  separate  acts,  ih, 

107.  A  levy  against  a  tenant  in  common  should 
be  upon  such  an  undivided  part  of  the  whole 
premises  as  the  amount  of  the  execution  bore  to 
the  whole.  A  tenant  in  common  has  no  lien  for 
repairs  on  the  common  property,  as  against  the 
levy  of  the  creditor  of  the  other  tenant.  Galusha 
V.  Sinclear,  3  Verm.  394. 

108.  A  levy  of  execution  on  the  undivided  in- 
terest of  a  tenant  in  common,  in  a  part  of  the  land 
held  in  common,  is  invalid.  JUdville  v.  Brown,  15 
Mass.  82.  Bartlet  v.  Harlow,  12  ib.  346.  Bald- 
win V.  miting.  13  ib.  57.  Jitkins  v.  Bean^  14 
ib.404. 


109.  A  sale  on  execution  of  the  interest  uf  • 
tenant  in  common,  as  specified  by  metes  ud 
bounds,  is  ffood  for  his  undivided  portion  within 
such  bounoaries.  Treon  v.  JEmeriek,  6  Ham.  391. 
Vide  Absevt  aitd  Abbcohdivo  Debtobb.  17. 

(e.)    Conveyances  and  Cases  hy  Tenantti* 

Common, 

110.  A  oonveyvnce,  by  one  co-tenant  or  joint- 
tenant,  of  a  part  of  the  land,  by  metes  and  bonndi, 
to  a  stranger,  can  have  no  legal  effect  or  opera- 
tion to  the  prejudice  of  a  co-tenant.  Bertla  t. 
Harlow,  12  Mass.  348.  Vammm  v.  Jfhhott,  12  ib. 
474.  Porter  v.  HUl,  9  ib.  34.  Perkins  v.  PiUs, 
11  ib.  125.  Baldwin  v.  Whiting,  13  ib.  57.  Ris- 
ing V.  Stannard,  17  ib.  282. 

111.  A  conveyance  by  a  tenant  in  common  of 
his  undivided  interest  in  a  part  only  of  the  land 
held  in  common  u  invalid.  Vamum  v.  Jibbett^  12 
Mass.  474.     Porttr  v.  HiU,  9  ib.  34. 

112.  A  deed  by  one  tenant  in  common  oft 
part  of  the  common  estate,  describing  it  by  metn 
and  bounds,  u  void.  Griswold  v.  Johnson,  5 
Conn.  363. 

113.  Lessees  of  tenants  in  common,  suiof  for 
the  whole  tract,  may  recover  for  as  much  as  tiiey 
show  title  in,  and  demises  by,  any  of  the  co- 
tenants.  But  a  judgment  for  the  whole,  when 
there  are  co-tenants  on  whose  title  there  is  no  de- 
mise, is  erroneous.  Daniel  v.  BrtUton,  1  Dins,  ^. 

114.  In  ejectment,  tenants  in  common  cumot 
make  a  joint  demise.  Innis  ▼.  Crawford,  A  Bibb, 
241. 

115.  Tenants  in  common  cannot  recover  in 
ejectment  on  a  joint  demise.  Harrison  v.  BoUSy 
ib.  420. 

116.  Tenants  in  common  may  make  a  joint 
lease  or  demise.  Massie  v.  Long,  2  Ham.  ^> 
Doe  V.  Fleming,  ib.  301. 

117.  By  a  devise  of  the  income  of  one  third 
part  of  a  farm,  the  devisee  becomes  a  tenant  in 
common  of  that  portion  of  the  land  itself-  ^ 
drews  v.  Boyd,  5  Greenl.  199. 

118.  A  deed  to  two  persons,  and  to  the  sarmor 
of  them,  his  heirs  and  assigns,  convey  an  estate 
for  life,  and  a  contingent  remainder  m  fee  to  the 
survivor,  and  neither  can,  during  the  life  of  the 
other,  convey  more  than  a  moiety  for  life.  E^ 
ing  V.  Savary,  3  Bibb,  235. 

119.  Where  tenants  in  common  agree  in  vn- 
ting  to  sell  their  land  and  divide  the  proceeds 
equally,  and  one  dies  before  the  sale,  the  proceeds 
are  considered  real  estate.  Halfenstine  v.  ff'^S' 
goner,  13  8.  db.  R.  307. 

120.  Where  the  owner  of  an  undivided  pailoj 
a  parcel  of  land  gave  a  deed  of  the  whole  parcel^ 
and  the  grantee  entered  under  the  deed,  uio 
aflerwards  a  creditor  of  the  grantee  levied  opoQ 
the  whole  parcel,  and  entered  under  his  le^' 
claiming  to  be  the  sole  owner  of  i^  ^^f  ^ 
co-tenant  of  the  maker  of  the  deed  was  thereby 
disseised.     Bigeiow  v.  Jones,  10  Pick.  161. 

(f.)    Where  the  Act  of  one  Tenant  ts  Comnot 

afects  the  other. 

121.  Where  two  ntm-residents  held  in  common 
an  unsettled  tract  of  land,  which,  without  their 
knowledge,  was  sold  for  non-payment  of  the  state 
taxes;  and  they  afterwards  made  partitioD  b/ 
mutual  deeds  of  release  and  quitclaim,  in  com* 
mon  form ;  afler  which,  one  of  them,  within  pe 
time  of  redemption,  paid  the  tax  to  the  parehuc| 
at  the  sheriff's  sale,  from  whom  he  took  a  deed  of 
release  and  quitclaim  to  himself  alone,  of  tw 
whole  tract ; — it  was  held,  that  this  pavment  m 
deed  enured  to  the  benefit  of  tham  both;  »» 
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the  party  paying  had  his  remedy  by  action  against 
the  other  for  contribution ;  and  that  he  who  had 
not  paid  might  still  maintain  a  writ  of  entry 
against  the  other,  for  his  part  of  the  land.  Wil- 
liams V.  Gray  J  3  Greenl.  207. 

122.  The  seisin  of  one  tenant  in  common,  who 
admits,  or  does  not  deny,  the  title  of  his  co- 
tenants,  may  be  considered  as  the  seisin  of  all 
the  tenants.  Brown  v.  Wood^  17  Mass.  68.  Bar,' 
nard  v.  Pope^  14  ib.  434.  Shumway  v.  Holbrook, 
1  Pick.  114. 

123.  One  tenant  in  common,  before  distress  and 
avowry,  may  receive  the  whole  rent,  and  dis- 
charge the  lessee,  for,  until  distress  and  avowry, 
the  rent  is  only  in  the  personalty.  Decker  v.  Liv- 
ijigstoTij  15  Johns.  479. 

124.  From  the  nature  of  the  estate,  a  tenant  in 
common  of  land,  in  the  enjoyment  of  his  rights, 
must  necessarily  be  in  possession  of  the  whole. 
Knox  V.  Silloway,  1  Fairf.  201. 

125.  Possession  of  a  tenant  in  common  is  pri- 
ma facie  not  adverse  to  his  co-tenant ;  and  per- 
nancy of  profits,  especially  for  a  time  short  of  the 
statute  of  limitations,  does  not  make  it  other- 
wise. Tenant  of  a  tenant  in  common  may  well 
purchase  the  title  of  a  co-tenant.  Cailin  v.  Kid- 
der, 7  Verm.  12. 

126.  Possession  by  one  tenant  in  common  will 
not,  per  se^  constitute  an  adverse  possession 
against  his  co-tenants.  But  where,  by  some  no- 
torious act,  he  claims  an  exclusive  right,  though 
it  be  under  a  title  which  is  void,  the  statute  of 
limitations  shall  run  from  the  time  of  such  claim. 
Jackson  v.  Tibbitts,  9  Cow.  241.  Clapp  v.  Broma- 
gkam,  ib.  530. 

127.  Where  one  tenant  in  common  enters  upon 
land  with  intent  to  hold  in  severalty,  the  limitation 
of  adverse  possession  runs  against  the  co-tenant 
who  is  out  of  possession.  Giuaspie  v.  Osbum,  3 
A.  K.  Marsh.  77. 

128.  The  sole  possession  by  one  tenant  in  com- 
mon and  perception  of  the  profits  for  more  than 
20  years,  does  not  take  away  the  other's  right  of 
entry,  unless  he  was  actually  put  out,  or  his  tiUe 
to  hold  in  common  uniformly  denied.  LLoyd  v. 
Gordon  J  2  Har.  &,  M'Hen.  254.  The  possession 
by  one  tenant  of  any  part  of  the  land  shall  be 
considered  a  possession  of  the  whole,  unless  such 
part  was  separated  by  actual  enclosures,  by  the 
other  co-tenant,  who  also  uniformly  denied  his 
co-tenant's  title,  ib. 

129.  The  relation  between  tenants  in  common 
IS  in  principle  very  similar  to  that  between  lessor 
and  lessee.  The  possession  of  one  is  the  posses- 
sion of  the  other ;  but  if  one  ousts  the  other,  or 
denies  his  tenure,  his  possession  becomes  ad- 
verse ;  so  of  a  trustee  or  a  mortgagee.  Wiilison 
V.  Watkins,  3  Pet.  51. 

130.  One  tenant  in  common  can  oust  his  co- 
tenant  and  hold  in  severalty ;  but  a  silent  posses- 
sion, accompanied  by  no  act  which  can  amount  to 
an  ouster,  or  give  notice  to  his  co-tenant  thai  his 
possession  is  adverse,  is  not  an  adverse  posses- 
sion.   M' Clung  V.  RosSf  5  Wheat.  116. 

131  Where  one  tenant  in  common  refused  to 
admit  his  co-tenant  to  enter  on  the  land,  or  to  suf- 
fer his  agent  to  occupy,  denying  his  title,  and 
retaining  himself  the  exclusive  possession  and 
occupancy ;  this  was  held  sufficient  evidence  of 
an  ouster  of  his  companion.  Bracket  v.  Jfor- 
cross  J  1  Qreenl.  89. 

132.  Where  a  tenant  in  common  of  land  enters 
thereon,  and  cuts  timber,  he  is  presumed  to  enter 
under  his  legal  tiUe,  there  being  no  evidence  of 
•ny  ouster  of  the  co-tenants.     TVhiting  ▼.  Dtw- 


ey,  15  Pick.  428.     Shumway  v.  Holbrook,  1  ib. 
114. 

133.  An  exclusive  and  uninterrupted  posses- 
sion by  one  tenant  in  common  of  land,  for  nearly  40 
years,  will  authorize  a  jury  to  presume  an  ouster  * 
and  an  action  of  ejectment  by  his  co-tenants  is 
barred.    Jackson  v.  Whitbeck,  6  Cow.  622, 

134.  Where  a  tenant  in  common  takes  the 
whole  land,  and  occupies  it  exclusively  for  21 
years,  an  ouster  is  to  be  presumed.  Frederick  v. 
Gray,  10  S.  &  R.  182. 

135.  The  possession  of  one  tenant  in  common 
is  the  possession  of  both ;  and  although  the  unity, 
of  possession  may  be  destroyed  by  an  actual  ous^ 
ter,  that  ouster  must  be  positively  proved,  or  such 
circumstances  must  be  proved  as  would  support 
the  presumption  of  an  ouster.  Mllsn  v.  Holly  1 
M'Cord,  131. 

136.  An  agreement  made  between  one  of  sever- 
al co-tenants  and  the  county  commissioners,  in 
regard  to  the  location  of  a  way  over  the  land  held 
in  common,  of  the  assessment  of  damages,  is  not 
binding  on  the  co-tenants.  Merrill  v.  Berkshire, 
11  Pick.  269.  Nor  can  one  tenant  in  common  of 
lan4»  over  which  the  commissioners  have  laid 
out  a  highway,  apply  for  a  jury,  without  the  join 
der  of  the  co-tenants,  ib. 

137.  The  acts  of  one  tenant  in  common,  in  lo- 
cating land  under  a  deed,  will  not  affect  his  co- 
tenants,  unless  it  appears  that  they  sanctioned  his 
acts.    Jackson  v.  Moore,  6  Cow.  706. 

138.  A  and  B  were  tenants  in  common  of  lands, 
carrying  on  the  farming  business  in  partnership, 
and  A  sold  and  transferred  his  moiety  of  the 
lands.  Held,  that  the  partnership  was  dissolved 
by  such  transfer,  and  that  the  grantee  became  a 
tenant  in  common  with  B,  in  the  partnership 
property,  taking  the  undivided  share  of  his  gran- 
tor, subject  to  all  the  rights  of  A,  and  to  the  ac- 
count to  be  taken  between  the  original  parties. 
Mumford  v.  M'Kay,  8  Wend.  442.  Held,  also, 
that  the  grantee  of  A  could  maintain  trover 
against  B,  who,  after  the  transfer,  took  and  sold 
a  crop  of  wheat,  harvested  upon  the  land ;  unless 
B  could  show  that  there  were  outstanding  debts 
of  the  partnership,  for  which  he  claimed  the  right 
to  retain.  {6. 

139.  A  license,  by  one  of  two  tenants  in  com- 
mon, who  are  also  partners  in  the  lumber  busi- 
ness, to  a  third  person,  to  cut  timber  on  the  lands 
held  in  common,  from  which  they  procure  lum- 
ber to  carry  on  their  business,  is  good,  and  confers 
titie  to  timber  cut  by  such  person,  especially 
where  the  license  is  in  satisfaction  of  a  demand 
due  from  both  tenants  in  common.  Baker  v. 
WheeUr,  8  Wend.  505. 

140.  Destruction  of  a  chattel  by  a  tenant  in 
common  is  a  conversion,  but  claimmg  the  whole 
and  refusing  to  deliver  on  demand,  is  not.  Tubbs 
V.  Richardson,  6  Verm.  442. 

141.  Joint  tenants  and  tenants  in  common  can- 
not erect  buildings  on  the  joint  or  common  prop- 
erty, and  charge  the  other  tenants  with  theii 
share  of  the  expense.  The  co-tenant  is  not 
charged  because  he  knew  of  the  erections  and 
did  not  object.  Crest  ▼.  Jack,  3  WatU,  238. 
Vide  Partition. 


JUDGES. 

1.  Where  one  judge  makes  an  order  which,  in 
the  ordinary  course,  may  come  before  another 
judge  of  the  same  court,  each  has  an  equal  pow 
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er  over  the  •iibjeci>iiwtber,  and  may  moMr^  ei^ 
large,  or  reacind  auch  order.  Perry  y.  WiUiawts^ 
1  BaUey,  10. 

2.  A  jiu^e  at  chambera  may  leacind  an  order 
made  by  himself  stdmUa  cwritL  Fancy  ▼.  Tatt^ 
man,  1  MCord,  474. 

3.  The  minute  mteveet  which  the  jnaticee  of 
the  municipal  and  police  courts  in  Boaton  have, 
aa  inhabitants,  in  a  complaint  nnder  the  bastardy 
act,  does  not  disqnaliQr  them  for  taking  cofni* 
zance  thereof,  there  being  no  other  court  witnin 
the  city  which  has  jurisdiction  in  such  cases. 
HiU  V.  WMm,  6  Pick.  104. 

4.  It  is  no  objection  to  a  judge's  sitting  on  the 
trial,  that  he  is  an  inhabitant  of  the  coun^  whose 
interests  are  involved  in  the  suit.  Tke  Juttie*9 
of  BurlingtOH  v.  Fenmmortj  Coxe,  190. 

5.  A  judge  of  probate,  having  a  demand  against 
the  estate  of  a  perscm  deceased,  'is  interested  in 
the  estate,  within  the  meaning  of  the  statute  of 
1817,  o.  190,  §  5,  and  can  have  no  jurisdiction  over 
the  estate,  unless  he  will  relinqmsh  his  demand. 
CoUl€,  appellant,  5  Pick.  483.  Although  it  is 
illegal  for  a  judge  of  probate  to  act  as  agent  of 
any  person  mterested  in  an  estate  within  his  ji^ 
risdiction,  in  a  matter  which  may  relate  to  any 
sentence  or  decree  passed  by  him  in  his  off  ce, 
yet  he  does  not  thereby  acquire  such  interest  in 
the  estate  as  will  oust  him  of  his  jurisdiction,  or 
make  his  official  acts  void.  t^. 

6.  In  case  of  an  indictment  for  murder,  the 
&ct  of  the  defendant  being  a  slave  of  the  judge 
of  the  circuit  in  which  the  indictment  is  found, 
creates  such  an  interest  in  the  judge  as  will  enti- 
tle the  slave  to  a  change  of  venue.  Jtm,  a  tUw^ 
V.  Stota,  3  Mis.  147. 

7.  In  Missouri,  the  statute  law  not  only  per- 
mits, but  makes  it  the  duty  of,  the  judge  to  change 
the  venue  in  criminal  cases  where  the  judge  him- 
self has  an  interest  in  the  cause,  ih. 

6.  The  provisions  of  the  Connecticut  statute, 
reading  the  disqualification  of  judges  from  re- 
lationship or  interest,  are  applicable  to  commis- 
sioners on  insolvent  estates.  Stoddard  v.  Maul" 
tkrop,  9  Conn.  502.  Where,  therefore,  commis- 
sioners on  an  insolvent  estate  reported  debts 
against  the  estate  in  favor  of  A.  and  B,  and  it  ap- 
peared that  one  of  the  commissioners  was  the 
brother  of  A,  and  the  brother  by  marriage  of  B, 
it  was  held,  that  the  decrees  of  the  court  of  pro- 
bate, appointing  such  commissioners,  and  accept- 
ing their  report,  wer^  erroneous.  t6. 

9.  Where  a  party  to  a  suit  had  married  the 
aunt  of  the  judge  before  whom  such  suit  was 
tried,  but  before  the  commencement  of  the  suit 
she  had  died,  leaving  issue,  who,  as  well  as  the 
husband,  were  living  at  the  time  of  the  trial,  it 
was  held,  that  such  judge  was  not  thereby  dis- 
qualified to  judge  in  the  cause.  Wineheeter  v. 
Hinsdale,  12  Conn.  88. 

10.  Where  the  defendant  made  affidavit  that 
the  justice  was  a  material  witness,  and  moved  for 
a  nonsuit,  and  the  plaintiff  offered  that  the  state- 
ment of  the  justice  miffht  be  received  as  legal 
evidence,  to  which  (he  defendant  reflised  to  ac- 
cede, and  the  justice  nonsuited  the  plaintiff,  wi^ 
costs,  the  judgment  was  reversed  on  certiorari. 
Van  De  Veer  v.  Stanton,  1  Cow.  84. 

11.  A  judge  is  liable  to  impeachment  for  mis- 
conduct, but  no  suit  will  lie  against  him  for  any 
opinion  delivered  by  him  in  his  judicial  capacity, 
either  supreme  or  subordinate.  BrodU  v.  Rut- 
ledge,  2  Bay,  69. 
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XIV.    Void  Judgments. 
XV.  Judgments  of  other  States. 
XVI.   Evidence. 
XVII.   Scire  fadas  on  Judgwtents. 
XVIII.  Action  of  Debt  on  Adgments. 
XIX.   Other  Matters. 


I.  Cfthe  d^erent  Kinds  of 
(a.)  Upon  Concession. 

1.  A  judgment  by  confession  ought  to  ezpfeM 
the  particular  debt  or  duty  it  is  for,  that  it  tosj 
be  pleadable  in  bar  of  a  niture  demand  for  the 
same  thing.     Wight  v.  MoU,  Kirby,  152. 

2.  Husband  and  wife  confess  a  judgment  for 
devastavit,  committed  "during  coverture,  to  be 
levied  as  well  of  the  property  of  the  husband  •> 
(^•the  intestate.  The  judgment  entered  to  be 
levied  of  the  proper  goods  and  chattels,  laodi 
and  tenements,  of  the  defendants,  does  not  pur- 
sue the  cognovit.    Stevens  v.  Dubarry,  Miner,  379. 

3.  In  assumpsit  for  an  unliquidated  demand, 
judgment  may  be  entered  by  confession,  for  a 
sum  certain,  without  the  determination  ofejarj. 
AUen  V.  White,  Minor,  365. 

4.  Judgment  may  be  entered  for  the  amount  of 
the  plaintiff*s  claim,  on  admission  of  its  correct* 
ness  by  the  defendant,  without  further  proof  of 
the  amount.    Johnson  v.  Kelly,  2  Stew.  490. 

5.  A  part^  may  confess  judgment,  and  in  soe& 
case  there  is  no  necessity  of  proof.  Beldwin  v. 
Brown,  3  Penn.  533. 

6.  A  confessi<«  of  judgment  ought  to  be  /or « 
certain  and  specified  sum.  JCiehols  v.  Hewily  4 
Johns.  433. 

7.  Where  the  confession  of  judgment  does  n^ 
determine  the  extent  of  the  recovery,  that  mo^ 
be  ascertained  by  the  court,  and.  not  by  the  eleit 
or  sheriff.     Bonta  v.  Clay,  I  Litt  27. 

8.  A  judgment  confessed  on  an  insimvl  tm- 
putassent  is  good,  though  the  debt  was  doe  on 
specialties.     Hall  v.  Moorman,  4  M*Cerd,  S83. 

9.  Judgment  by  confession  may  be  for  a  ItfJS*' 
sum  than  is  indorsed  on  the  process,  fl^^* 
Shivers,  1  South.  89. 


JUDGMENT. 


639 


10.  Jadgmeat  on  confeMion  cannot  be  entered 
for  a  sum  greater  than  that  confessed  to  be  due. 
OayU  Y.  Foster^  Minor,  125. 

11.  A  question  of  fraud  in  obtaining  a  judg- 
ment, or  a  question  as  to  the  regularity  of  the 
declaration,  in  conforming  to  the  bill  of  partic- 
ulars, after  a  confession  w  judgment,  cannot  be 
tried  by  rule  or  motion  H€lU  y.  Jtfprsmim,  3 
M'Cord,477. 

12.  irthere  is  an  allegation  of  fraud  in  obtain- 
ing a  bond,  on  which  judgment  has  been  entered 
by  confession,  the  court  will  award  a  feigned 
issue  to  try  the  question  of  fmnd.  Barrow  y. 
furpAam,  6  Halst.  110. 

13.  One  of  two  defendants  cannot  confess  judg- 
ment aga'mst  both.  Wiggins  y.  KUenhanSy  4 
Halst.  249. 

14.  In  Ohio,  judgments  confessed  in  persen,  or 
by  attorney,  duly  authorized,  in  open  court,  are 
yalid  without  process ;  and  as  an  issue  b  not 
required  in  such  case,  the  pleadings  may  be  dis- 
penied  with.  MattkewM  y.  Tkowpson.  3  Ham. 
272. 

15.  Judgment  by  confession  is  good  without  a 
declaration.     Gayle  y.  Foster,  Minor,  125. 

16.  Judgment  may  be  confessed  by  attorney ; 
and  it  is  not  necessary  that  his  warrant  so  to  act 
should  appear  of  record.  Hill  y .  Lainbort^  Minor, 
91. 

17.  A  specification,  stating  generally  that  the 
debt  is  due  from  the  defendant  to  the  plaintiff, 
for  money  paid  by  the  latter  as  security  for  the 
former,  is  a  sufficient  specification,  under  the 
statute,  (session  41,  c.  94,  §  7,)  to  justify  a  judg- 
ment by  confession.  Marsh  y.  Lawrence^  4  Cow. 
461. 

18.  A  justice  of  the  peace  cannot  enter  a  judg- 
ment  by  confession  against  a  defendant,  unless 
on  his  appearance  in  court,  either  in  person  or  by 
attorney,  or  where  he  has  been  duly  summonea. 
Bromagiun  y.  Tkorp,  15  Johns.  476. 

19.  A  judgment  in  a  justice's  court  cannot 
legally  be  entered,  on  confession,  unless  the  de- 
&ndant  is  brought  in  by  summons,  or  yoluntarily 
appears  in  court  and  confesses  judgment;  author- 
ity j^iyen  to  the  justice  to  enter  judgment,  at  an 
accidental  meeting  in  the  street,  is  not  sufficient. 
Tenny  y.  Filer,  6  Wend.  569.  • 

20.  Judgment  confessed  by  a  defendant  in  cus- 
tody,  and  indorsed  on  the  back  of  the  warrant,  is 
not  alone  sufficient  to  authorize  the  entry  of 
judgment  against  him,  in  New  Jersey.  WestfaU 
y.  Donoiun,  1  Penn.  66. 

21 .  After  a  capias  has  been  regularly  issued, 
and  seryed  upon  the  defendant,  and  a  declaration 
filed  by  the  plaintiff,  a  judgment  may  be  entered 
by  confession,  without  an  i&dayit  of'^the  plaintiff 
that  the  debt  is  justly  due,  &c.,  as  required  by 
the  New  Jersey  act  of  19th  of  February,  1829. 
ElUot  y.  Woodkvli,  7  Halst.  126. 

22.  A  judgment  by  confession,  for  50  dollars 
or  less,  is  gooA,  without  the  oath  required  by  the 
7th  section  of  the  50  dollar  act.  Snyder  y.  War^ 
Ten,  2  Cow.  519.    Chiillin  y.  Mitchell,  ib.  548. 

23.  A  judgment  confessed  by  an  administrator 
4nust  be  agamst  him  as  such.  UttU  y.  Branmn, 
1  South.  &S. 

24.  Where  a  promissory  note  drawn  by  A  ia 
fkyor  of  B,  indorsed  by  B  to  C  and  D,  executors 
of  T,  and  W  C  (one  of  the  executors)  indorsed  to 
the  plaintiff,  C  died,  and  in  assumpsit  against 
D,  styled  executor  in  the  writ  and  declaration, 
and  D  confesses  judgment,  as  executor,  it  was 
held,  that  the  judgment  was,  notwithstanding, 
de  bonis  nropriis  of  D.  Curtis  y.  Bank  of  Som- 
erset, 7  Har.  &  J.  25. 


25.  Judgment  confessed  before  the  clerk  of  the 
circuit  court  of  Missouri,  in  October,  1821,  is 
good ;  and  where  it  was  obtained  in  the  life-time 
of  the  debtor,  execution  may,  at  the  expiration  of 
18  months,  be  issued  against  his  property  with- 
out reyiyaJ  by  sci,  fa,  Finley  y.  CaldwM,  1 
Mis.  512. 

26.  Where  a  defendant,  in  an  action  on  a  bond, 
pleaded  general  performance,  and  before  a  repli- 
cation withdrew  his  plea,  and  confessed  judg- 
ment,  it  was  held,  that  such  confession  admitted 
the  plaintiff's  claim  to  the  extent  of  the  penalty 
of  the  bond.  M'Mechen  y.  The  Mayor,  2  Har. 
db  J.  41. 

27.  A  general  acknowledgment  that  the  de- 
fendant is  indebted,  will  not  authorize  a  justice 
to  enter  judgment  for  a  specific  sum.  Fander- 
veer  y.  Ingleton,  2  Halst.  140. 

28.  Under  the  laws  of  Virginia,  confession  of 
judgment  by  the  defendant  is  a  release  of  errors. 
MandemUe  y.  Suckley,  I  Pet.  137. 

29.  A  judgment,  confessed  before  a  clerk  of  the 
circuit  court  of  Missouri,  is  not  such  a  judgment 
as  win   warrant  the  issuing  of  an  execation 
Holmes  y.  Carr,  1  Mis.  56. 

30.  Where  judgment  was  confessed,  with  the 
agreement  that  no  further  proceedings  should  be 
had  until  the  happening  of  a  certain  eyent,  it  is 
necessary  that  the  court  should  determine  the 
matter  by  a  final  judgment.  Bonta  y.  Clay,  1 
Litt.  27. 

31.  A  judgment  in  ejectment,  rendered  on  con- 
fession, is  not  more  oonelnsiye  eyidence  against 
the  plaintiff,  in  another  ejectment,  than  a  judg- 
ment on  a  yerdict  would  be.  Botts  y.  Shiuds,  3 
Litt.  32. 

32.  A  confession  of  judgment  in  Vir^ia,  by 
one  of  seyeral  joint  defendants,  is  only  mterloc- 
utory,  until  the  final  decision  of  the  cause  as  to 
the  rest;  and  the  confessing  defendant  must 
receiye  the  same  judgment  as  his  oo-defendants. 
Taylor  y.  Beck,  3  Rand.  316. 

&.  There  is  no  instance  where  a  court  of  law, 
exercising  summary  equitable  jurisdiction  oyer 
judgments  entered  by  confession,  has  ordered 
the  title-deeds  to  real  estate  to  be  deliyered  up, 
or  a  reconyeyance  made.  Barrow  y.  Bi^ham,^ 
Halst.  110. 

(b.)  By  Default, 

34.  The  plaintiffs  attorney,  when  the  copy 
of  a  plea  is  giyen  to  him,  is  to  presume  that  toe 
original  is  filed,  and  cannot  enter  a  default  if  he 
does  not  find  a  plea  on  file.  Smith  y.  fVdls,  6 
Johns.  286. 

35.  Interlocutory  judgment  cannot  be  entered 
before  a  rule  for  default,  where  the  defendant 
nesrleets  to  plead.  Oudenard  y.  Van  Bergen, 
Coiemnn,  47. 

36.  The  court  requires  an  affidayit  that  there 
is  a  real  defence,  before  it  will  open  a  regular 
judgment  by  default.  Miller  y.  Alexander,  Coxe, 
400. 

37.  In  New  Tork,  it  is  sufficient,  under  the 
seyenth  rule  of  April  term,  1796,  that  the  defend- 
ant,  though  the  rule  for  pleading  has  expired,  has 
four  days  after  bail  is  actually  filed  before  his 
default  IS  entered.  Leispenard  y.  Baker,  6  Johns. 
323. 

38.  Judgment  for  want  of  a  plea  may  be 
rightly  entered,  in  an  action  on  a  bond  to  which 
non  est  factum  is  pleaded,  and  afterwards  the 
description  of  the  bond  in  the  declaration  is 
yaried  by  amendment,  no  further  plea  being 
filed.    Sartin  y.  Weir,  3  Stew,  db  Fort.  421. 

39.  Ajudgmentby  defiiult,fbr  wantofaplea. 
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in  an  action  of  assampsit,  where  an  account  was 
filed  in  the  declaration,  was  held  an  admisaion  of 
indebtedness  for  the  articles  charged,  but  the 
yalue  of  the  articles,  and  the  amount  of  the  items, 
were  required  to  be  proved.  Patrick  ▼.  Bidga^ 
toay,  4  Har.  &,  J.  312. 

40.  Judgments  by  default  are  interlocutory  or 
final ;  and  aJthough,  in  actions  of  debt,  the  judg- 
ment by  default  is  commonly  said  to  be  final, 
■till,  where  the  action  is  brought  on  a  judgment, 
the  plaintiff  is  entitled  to  a  writ  of  inquiry,  after 
a  judgment  by  default,  to  recover  interest  by 
way  of  damages  for  the  detention  of  the  debt. 
Smiik  V.  Vanderkorst^  1  M'Cord,  328. 

41.  A  judgment  by  default,  on  a  note  npon 
which  is  an  indorsement  of  a  credit  by  the  plain- 
tiff, ought  to  be  entered  subject  to  such  credit. 
Rees  V.  Bank,  5  Rand.  326. 

42.  Under  the  statute  of  New  Jersey,  judgment 
by  default  cannot  be  entered  by  a  justice.  Heve- 
ner  v.  jfiCerft,  1  South.  58. 

(c.)   Jion  obstante  veredicto, 

43.  A  defendant  cannot  move  for  judgment 
non  obstante  veredicto.  Smith  v.  Smitk,  4  Wend. 
468. 

44.  A  defendant  cannot  apply  for  judgment 
non  obstante  veredicto;  all  he  can  ask,  where 
such  motion  would  be  proper  on  the  part  of  the 
plaintiff,  is,  that  judgment  be  arrested.  Schar- 
merhom  v.  Schermerhomj  5  Wend.  513. 

45.  A  motion  for  judgment  non  obstante  verc' 
dicto  is  founded  on  the  record  alone.  Snow  v. 
ConaiU,  8  Verm.  309. 

46.  In  New  York,  motion  for  a  judgment  non 
obstante  veredicto  must  be  on  the  record  and  not 
on  affidavit.     Smith  v.  Smith,  2  Wend.  624. 

*  47.  A  plea  of  tender  of  rent,  afler  the  day  of 
its  falling  due,  being  bad,  afler  a  verdict  for  the 
defendant  on  such  plea,  the  plaintiff  is  entitled 
to  judgment  non  obstante  veredicto,  Dewey  v. 
Humphrey,  5  Pick.  187. 

( d.)    As  in  Case  of  a  Nonsuit, 

48.  In  New  York,  when  there  are  not  eight 
days  between  the  adjournment  of  the  court  and 
the  first  day  of  the  next  term,  the  defendant  may 
apply  for  judgment,  as  in  the  case  of  nonsuit,  at 
a  subsequent  term.  Hicks  r.  Knickerbocker,  2 
Wend.  288. 

49.  A  defendant  may  move  for  judgment,  as 
in  case  of  nonsuit,  in  a  cause  which  has  been 
referred,  although  he  has  stayed  the  plaintiff's 
proceedings  until  security  for  costs  be  filed. 
Champlin  v.  Petrie,  4  Wend.  209. 

(e.)    On  Appeal. 

50.  Where  the  court  are  equally  divided  on 
an  appeal,  the  judgment  of  the-  court  below  is 
affirmed.  Beltzhoover  v.  Durragh,  J  6  S.  &  R. 
329. 

51.  Where  the  defendants,  in  an  action  of 
trespass,  plead  severally,  and  have  several  judg- 
ments in  the  court  below,  from  which  the  plain- 
tiff appeals,  but  neglects  to  enter  and  nrosecute 
his  appeal  in  the  court  above,  each  defendant  is 
entitled,  upon  his  separate  complaint,  to  affirma- 
tion of  his  own  judgment,  independent  of  his  co- 
defendant.     Cook  V.  BeMiett,  2  Greenl.  13. 

II.   What  Judgment  should  be  given  where  there 
are  several  Defendants. 

52  If  the  summons  be  served  only  on  one  of 
two  defendants,  judgment  cannot  be  entered 
against  both.     Oliver  y.  Howell,  2  Smith,  581. 


53.  Where  but  one  of  two  joint  debton  is 
arrested  or  appears,  judgment  cannot  be  given 
against  both.    Jones  v.  Reed,  1  Johns.  Cas.  20. 

54.  In  assumpsit  against  two  on  a  joint  con- 
tract, one  of  whom  confesses  judgment,  the 
other  pleads  the  general  issue,  and  verdict  im 
given  against  him  for  a  less  sum  than  is  laid,  it 
was  held,  that  judgment  stood  against  htm  who 
confessed,  but  could  not  be  entered  against  the 
other.     WilUams  v.  ATFaU,  2  S.  dt  R.  280. 

55.  In  an  action  against  several  defendants, 
process  of  capias  was  served  upon  part  only,  who 
appeared  and  defended  the  suit,  and  a  discontin- 
uance as  to  the  rest  took  place  in  consequence 
of  the  plaintiff's  failing  to  take  out  further  pro- 
cess against  them.  Judgment  was  given  gene- 
rally against  the  defendants.  Held,  that  it  must 
be  understood  as  against  those  only  who  appear- 
ed, notwithstanding  the  declaration  charged  them 
all  as  '*  in  custody,*'  &e.,  and  the  caption  of  the 
entry  of  the  judgment  in  the  order  book  men- 
tioned the  names  of  all.  Moss  v.  Moss,  4  H.  & 
M.  293. 

56.  Notwithstanding  a  return  of  non  est  tnven- 
tus,  as  to  one  of  the  signers  of  a  joint  and  several 
note  sued  upon,  judgment  may  be  iiad  against 
the  other.     Caldwell  v.  Harp,  2  M'Cord,  275. 

57.  In  a  suit  against  two  obligors  upon  a  bond, 
the  return  of  the  sheriff  **  not  found  "  as  to  one 
obliffor  does  not  authorize  a  judgment  against  his 
co-obligor,  without  further  proceedings  against 
the  former.     Lockart  v.  Roberts,  3  Bibb,  361. 

58.  In  a  joint  action  against  several,  a  return  of 
the  sheriff  of  '*  not  found  **  as  to  a  part  of  the  de- 
fendants, will  not  authoriae  the  plaintiff  to  take 
judgment  against  the  others  on  whom  process 
has  been  served.  Butler  v.  Stump,  4  Bibb,  387. 
Allen  V.  Andrews,  4  Bibb,  454. 

59.  Upon  a  joint  and  several  obligation,  if  the 
plaintiff  brings  a  joint  action,  he  cannot  take 
judgment  at  one  term  against  one  obligor,  and  at 
another  term  against  the  other  obligor.  True  v. 
CUrk,  3  Bibb,  296. 

60.  In  a  joint  action  of  trespass  against  sev- 
eral, who  plead  jointly,  judgrment  cannot  be  given 
for  several  damages.  Rochester  v.  Anderson,  1 
Bibb,  439. 

61.  Wlftre,  in  trespass,  several  damages  are 
assessed  on  a  severance  in  pleading,  the  plaintiff 
may  take  judgment  against  both  defendants  ds 
melioribus  damnis.    Halsey  v.  Woodruff,  9  Pick. 
555. 

62.  Where  process  is  served  only  on  some  of 
the  defendants  named  in  the  writ,  and  judgment 
is  taken  against  *' the  defendants,"  without  na- 
ming them,  and'  without  any  appearance  of  those 
not  served  with  process,  the  judgment  will  be 
understood  only  against  those  who  had  been 
served  with  process.  Morgan  v.  Morgan,  2 
Bibb,  388.  See  also,  1  Cow.  177,  10  'Wend. 
630.    10  Pick.  281. 


III.   Remission  of  Judgment,  and  when  Judgnumt 

is  final. 

63.  In  Alabama,  in  assumpsit  on  a  promis- 
sory note,  with  the  common  money  counts,  judg- 
ment cannot  be  rendered  without  the  amount  be 
ascertained  by  a  jury,  or  a  nol,  pros,  be  entered 
as  to  the  common  counts.  Moreland  v.  Ruffin, 
Minor,  18. 

64.  Final  judgment  by  default  cannot  be  ren- 
dered, in  an  action  on  a  note  to  secure  the  pay- 
ment for  a  certain  amount  of  cotton  at  a  fixed 
price,  without  the  intervention  of  a  jury.  PkU* 
lips  V.  Malons,  Minor,  110. 
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65.  On  demurrer  to  a  special  and  common 
money  count,  in  an  action  by  an  indorsee  against 
the  indorser  of  a  promissory  note,  final  judg- 
ment cannot  be  rendered  for  the  plaintiff  with- 
out the  intervention  of  a  jury.  Kennon  y .  MTRaey 
3  Stew.  &,  Port.  249. 

66.  The  plaintiff  cannot  take  judgment  of 
course  upon  a  special  yerdict,  but  it  should  be  on 
motion  in  court.  Mirwan  t.  Ingersol^  3  Cow. 
367. 

67.  Final  judgment  cannot  be  entered  on  de- 
fault, in  an  action  to  recover  an  unliquidated 
demand.    Martin  v.  Price,  Minor,  68. 

68.  A  verdict  *'•  for  the  defendant,  subject  to 
the  opinion  of  the  court  upon  the  points  reserv- 
ed,'* does  not  authorise  an  absolute  judgment  for 
the  defendants,  unless  the  points  reserved,  and 
the  opinion  of  the  court  thereon,  appear  on  the 
record.  Smith  v.  Delaware  ins.  Co.  7  Cranch, 
434. 

69.  In  entering  judgment  nunc  pro  tune,  refer- 
ence cannot  be  had  to  any  evidence  to  show 
what  the  judgment  should  be,  other  than  is  fur- 
nished by  the  record  of  the  case  itself.  Draug- 
han  V.  ToTnbeckbee  Bank,  1  Stew.  66. 

70.  Judgment  nunc  pro  tunc  may  be  entered 
upon  a  verdict  three  years  afier  the  verdict  is 
found,  if  all  parties  are  before  the  court.  Mays 
V.  HasseU,  4  Stew.  &  Port.  2S2. 

71.  Leave  to  enter  up  a  judgment  nuj^c  pro 
tune,  after  the  year  and  day,  wiU  not  be  granted 
unless  the  court  is  satufied  that  there  was  some 
good  reason  for  the  delay,  and  that  the  rights  of 
others  shall  not  be  affected.  Oalpin  v.  Fish- 
hume,  3  M'Cord,  22. 

72.  An  interlocutory  or  final  judgment  cannot 
be  entered  in  vacation,  unless  on  a  cognovit  ac- 
tionem.    Hogeboom  v.  Genet,  6  Johns.  325. 

73.  The  record  need  not  find  that  notice  was 
^ven  of  a  motion  to  enter  judgment  nunc  pro 
tunc,  although  notice  is  neoessfliry.  CUmens  v. 
Jvdson,  Minor,  395. 

74.  On  a  verdict  subject  to  the  opinion  of  the 
supreme  court  of  New  York,  the  party  for  whom 
the  verdict  b  found  cannot  regularly  enter 
a  rule  for  judgment  until  the  determination  of 
the  question.  Jackson  v.  Fitxsimmons,  6  Wend. 
546.  In  such  case  the  postea  should  be  stayed 
with  the  clerk  of  the  circuit  until  the  decision  of 
the  question,  and  a  verdict  is  then  entered  in 
conformity  to  the  decision,  ih. 

75.  The. rule  ni^i  for  judgment  after  verdict 
may  be  entered  on  any  day  in  term.  Rose  v. 
Rock,  6  Johns.  330. 

76.  Where  tlie  judge's  order  has  been  obtained 
to  stay  proceedings  on  a  verdict,  the  party  in 
whose  favor  the  verdict  was  given  may,  never- 
theless, enter  a  rule  nisi  for  judgment,  on  the 
fourth  day  of  the  next  term.  Hackley  v.  Hastie, 
3  Johns.  253. 

77.  A  judgment  by  default  at  the  rules  in 
the  clerk's  office  must  be  confirmed  in  court, 
otherwise  the  judgment  is  not  final,  and  cannot 
be  pleaded  as  a  judgment,  nor  warrant  an  execu- 
tion.   J^ichoU  V.  CaldweU,  2  Bibb,  545. 

78.  Upon  a  default,  judgment  was  entered  as 
of  the  day  of  defiinlt,  no  good  reason  appearing 
for  postponing  it.  Coolidge  v.  Cary,  14  Mass. 
115.  But  where  the  day  of  the  re&derin|[  of 
judgment  is  not  minuted  upon  the  record,  it  is 
entered,  by  usage  of  the  courts,  as  of  the  last 
day  of  the  term,  though  the  record  show  a 
default  upon  a  previous  day.  Herring  v.  PoUey, 
8  Mass.  113.  Portland  Bank  v.  Maine  Bank,  11 
Mass.  204.    HUdreth  v.  J%ompson,  16  Mass.  191. 

79.  In  an  «otton  for  potseflsioa  upoa  ^juokU 
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gage,  judgment  may  be  entered  upon  filing  an 
attested  copy  of  the  deed,  instead  of  the  original. 
Union  Bank  v.  Thayer,  14  Mass.  362. 

80.  Under  section  4  of  the  18th  rule  of  the  su- 
preme court  of  Pennsylvania,  judgment  cannot 
be /entered  on  a  verdict  during  the  first  four 
days  of  the  term,  nor  durine  the  pendency  of  a 
motion  for  a  new  trial,  unless  the  court  have 
ordered  it  to  stand  as  security.  Brittan  v.  Stan* 
ley,  1  Whart.  267. 

81.  It  seems  that  in  cases  within  the  collection 
act  of  2d  March  1799,  c.  128,  §  89,  judgment 
cannot  be  rendered  on  the  bail  bond  until  afVer 
20  da^s  from  the  decree  of  condemnation ;  and 
then  in  open  court.  MLelian  v.  U.  States^  1 
GalUs.  227. 

82.  Unless  a  majority  of  the  judges  of  the 
supreme  court  concur  in  reversing  the  decision  of 
a  state  court,  relating  to  constitutional  questions, 
no  judgment  u  pronounced.  Briscoe  v.  Com, 
Bank,  8  Pet  118.  Mayvr  tf  fT.  York  v.  MUn, 
ib. 

83.  If  the  evidenoe  apply  to  one  oonnt,  which 
is  good,  and  the  verdict  be  general,  the  court  will 
direct  the  judgment  to  be  entered  on  the  good 
count.  But  on  a  writ  of  error  thu  cannot  be 
done,  and  the  court  most  order  a  venire  de  novo. 
Lonsdale  v.  £rown,  4  Wash.  G.  C.  149. 

84.  Where  an  issue  of  fact  on  a  plea  in  abate- 
ment is  found  against  the  defendant,  the  judg- 
ment is  final,  and  not  respondeas  ouster.  Haigkt 
V.  HoUsy,  3  Wend.  256. 

85.  A  judgment,  reversing  that  of  aa  inferior 
court,  and  awarding  a  venire  facias  de  novo,  is 
not^  a  final  judgment.  Houston  v.  Moore^  8 
Wheat.  433. 

86.  A  judgment  against  an  administxator,  oon- 
fessed  in  the  usual  form,  had  annexed  to  it  the 
following  memorandum :  **  Judgment  was  reiih 
dered  in  the  cause  upon,  dbc.,  for  ue  damages  laid 
in  the  declaration,  and  costs,  to  be  released  on 
payment  of  such  sum  as  M  shall  say  is  due,  and 
costs.  To  bind  a  proportion  of  assets  to  be 
ascertained  by  M."  Held,  that  this  was  a  final 
judgment,  no  further  action  of  the  court  being 
necessary,  so  fkr  as  regarded  the  amount  due,  to 
make  it  absolute';  the  certificate  of  M  being 
only  teouired.  Twmtr  r.  PloyuUn,  5  GiU  £ 
Johns.  5x. 

87.  After  verdict  for  the  plaintiff,  motion  in 
arrest  of  judgment,  and  judgment  for  the  defend- 
ant, and  afterwards  that  judgment  reversed,  and 
the  cause  remanded  to  be  proceeded  in  according 
to  law,  final  judgment  must  be  entered  upon  the 
verdict.     Gleason  v.  Chester,  1  Day,  152. 

88.  Final  judgment,  in  an  acticm  to  recover  a 
penalty  imposeaby  a  statute,  to  be  recovered  on 
conviction,  cannot  be  entered  on  demurrer,  but 
only  on  a  trial  upon  the  merits.  Reagh  v.  Spann, 
3  Stew.  100. 

89.  In  an  action  against  two,  on  their  joint 
contract,  where  one  has  suffered  a  defiiult,  and 
the  other  has  obtained  a  verdict,  judgment  must 
be  entered  up  for  both.  Champlin  v.  TiUey,  3 
Day,  303. 

90.  If  a  case  is  referred  to  the  decision  of  the 
court,  upon  a  statement  of  facts  agreed,  without 
special  limitation,  the  course  is,  to  enter  judgment 
for  the  defendant,  if  the  facts  would  vetify  any 
plea  which  would  be  a  bar  to  the  action.  GartU" 
ner  v.  Shutting,  5  Greenl.  140. 

91.  A  judgment  of  this  court  is  perfect,  after 
four  days  mm  the  time  of  entering  a  rule  for 
judgment,  though  the  record  be  not  filed;  and 
after  this,  no  single  judge  or  commissioner  can 
order  a  stay  of  proceedings,  with  a  view  to  a  mo- 
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tioB  for  a  new  trial.    But  the  fbU  court  may  iwoe 
such  order.     Grant  v.  Root^  3  Cow.  354. 

92.  If  a  oaee  is  brought  before  the  Bupreme 
court  bjr  ezceptiouB  to  the  directiona  of  the  court 
of  common  pleas,  and  this  court  refuaea  to  take 
oogninnce  of  the  exceptions,  it  is  the  duty  of 
the  court  of  common  pleas  to  bring  the  case  for- 
ward by  entering  the  continuances,  and  to  enter 
up  judgment.  C<fmmonwe*ltk  ▼.  Moore,  3  Pick. 
194.     Ely  ▼.  Ball,  8  Pick.  352. 

93.  Wnere  a  joint  action  is  brought  against  the 
drawer  and  indorsera  of  a  negotiable  note,  an  office 
judgment  cannot  be  confirmed  against  all  or  either 
of  the  defendants,  without  a  writ  of  inquiry. 
Hatcher  ▼.  Lewis,  4  Rand.  152. 

94.  Under  the  Alabama  statute,  by  which  an 
inferior  court  may  suspend  judgment  for  40 
days,  in  order  to  reserre  questions  for  the  opinion 
of  the  supreme  court,  such  inferior  court  may 
suspend  judgment  for  more  than  40  days,  the 
statute  being  only  directoir.  Aik.  Dig.  (2d  ed.) 
614.     Charles  y.  State,  3  Port.  440. 

95.  Judgment  on  demurrer  must  be  given 
against  the  party  who  conmiits  the  first  error. 
ColUer  V.  Whddon,  1  Mis.  1. 

96.  Judgment  was  ordered  to  be  entered  for  a 
party  eight  years  after  it  was  obtained,  where 
third  parties  were  not  injured  by  it.  Murray  ▼. 
Cooper,  6&.&R.  126. 

97.  Taxation  of  additional  costs  incident  to  a 
suit,  with  award  of  execution  therefor,  at  a  term 
subsequent  to  that  of  the  recording  of  judgment, 
cannot  be  considered  as  making  the  )xiagment 
of  the  later  term.  Rider  y.  JiUxander,  I  Chip. 
274. 

98.  Where  judgment  is  wrongly  entered  by  a 
mistake  of  the  clerk,  which  may  be  set  right  by 
another  part  of  the  record,  as  where  judgment 
was  entered  against  an  administrator-  for  a  debt 
due  from  the  mtestate,  which  should  haye  been 
against  the  goods  and  effects  of  the  intestate,  the 
record  may  oe  amended  on  motion.  Atkins  v. 
Sawyer,  1  Pick.  351. 

IV .   Anunmt  of  Judgment,  and  for  what  it  should 

be  given, 

99.  A  judgment  uncertain  as  to  the  amount 
awarded  thereby,  and  as  to  the  time  of  its  rendi- 
tion, is  inyalid.     Jones  y.  Acre,  Minor,  5. 

100.  If  judgment  be  for  a  correct  aggregate 
amount,  it  is  immaterial  what  part  is  called  debt, 
and  what  damages.     Briggs  y.  Greenlee,  ib.  123. 

101.  Judgment  may  1^  entered  generally,  if 
the  plaintiff  *s  demand  may  be  ascertained  by 
calculation,  and  the  plaintiff  should  indorse  on 
the  writ  the  amount  to  be  levied ;  and  if  injustice 
is  done  thereby,  the  court  on  motion  will  set  it 
aside.     Lewis  y.  Smiih,  2  S.  <&  R.  142. 

102.  Judgment  cannot  be  rendered  for  a  larger 
sum  than  is  demanded  in  the  declaration.  JoXn- 
son  y.  Van  Doren,  1  Penn.  374.  StUl  y.  Earle,  2 
ib.  868. 

103.  Where  the  verdict  in  assumpsit  is  for 
more  damages  than  are  laid  in  the  declaration, 
judgment  must  be  rendered  for  what  is  laid  in 
the  declaration.    BaJUzeU  v.  Hickman,  4  Litt.  265. 

104.  In  debt  for  rent,  the  verdict  was  for  jS490, 
the  debt  in  the  declaration  mentioned,  and  £130 
ika  3d.  damages  and  costs.  The  judgment  was 
for  the  same,  but  *'  to  be  discharged  by  the  pay- 
ment of  £420."  It  was  held,  that  the  latter  part 
was  no  part  of  the  judgment,  but  must  be  consid- 
ered as  a  release  of  the  difference,  if  not  com- 
plained of  by  the  plaintiff.  Ross  v.  GUI,  1 
Wash.  90. 


105.  In  debt  on  a  bond,  upon  which  there  uc 
indorsements,  judgment  should  be  rendered  £91 
the  real  balance  due,  deducting  the  indorsemeots. 
Grays  v.  Hints,  4  Munf.  437. 

106.  A  judginent  in  an  action  on  a  bond,  for  a 
sum  of  money  '*  subject  to  a  credit  for  a  hogshead 
of  tobacco,'*  without  ascertaining  its  yaluef  u 
erroneous ;  the  amount  of  the  credit  ■honld  be 
first  ascertained  by  a  writ  of  inquiry,  ind  yoAg- 
ment  should  be  rendered  for  the  balance.  £ar/jr 
v.  Moore,  4  ib.  262. 

107.  Judgment  on  a  bond,  with  a  special  con- 
dition, must  be  entered  for  the  penalty.  Wdk  ?. 
Fish,  1  SouUi.  371. 

108.  The  act  of  South  Carolina,  of  1809, 
which  refers  «*the  sum  actually  due"  on  anj 
liquidated  demand  to  be  assessed  by  the  clerk. 
was  not  intended  to  include  cases  in  which  the 
judgments  were  final,  and  required  no  verdictg. 
even  before  the  act;  as  for  instance,  debt  on 
bond  or  judgment.  Dinkins  v.  Vaugkan,  1 
M'Cord,  554. 

109.  Payments  pending  the  suit  are  to  be  de^ 
ducted,  in  making  up  uie  judgment.  Jojf  ▼ 
Hull,  4  Verm.  455. 

110.  In  an  action  of  assault  and  battery  a^inst 
two,  where  the  jury  assess  several  dama^,  the 

{»laintiff  can  take  a  judgment  against  both  for  the 
arger  amount,  wiUiout  remitting  the  smaller. 
Cox  v.  Cooke,  1  J.  J.  Marsh.  360. 

111.  Judgment  for  interest  from  a  day  men. 
tioned  is  sufficiently  certain,  without  fixing  the 
amount.     Dinsmore  v.  AustUl,  Minor,  89. 

112.  A  judgment  upon  default  of  a  sheriff,  in 
Virginia,  who  is  responsible  for  fines  collected, 
ought  not  to  be  rendered  for  interest  at  the  late 
of  fifteen  per  cent,  per  annum,  but  for  fire  per 
cent,  damages,  and  five  per  cent,  per  annum  in- 
terest, on  ue  whole  amount,  as  in  the  caie  of 
public  taxes.     Segouine  v.  Auditor,  4  Munf.  X^- 

113.  Where  judgment  is  entered  on  the  demand 
and  interest  by  default,  the  record  need  not  show 
that  the  interest  was  computed  by  the  clerk 
Radclijf  v.  Erwin,  Bifinor,  88. 

114.  Judgment  entered  "that  the  plaintiff  re 
cover  of  the  defendant  according  to  specialty,  with 
six  per  cent,  interest  and  cost,*'  on  a  verdict "  for 
the  plaintiff  according  to  specialty,  with  six  p^J 
cent,  interest,"  the  ad  damnum  being  left  blank 
in  the  declaration,  but  laid  in  the  writ,  is  ralid. 
Malone  v.  Donnally,  ib.  12. 

115.  Where  a  note  sued  on  was  for  $153,  w 
current  money  of  Tennessee,  judgment  by  wt 
dicit,  for  that  amount  and  interest,  is  vahd 
Spain  V.  Cfrove,  ib.  177. 

116.  In  debt  on  a  note  for  the  payment  of  a 
certain  sum,  with  interest  from  date,  the  declara- 
tion did  not  claim  interest.  Upon  judgment,  turn 
sum  informatus,  suffered  by  the  defendant,  it  was 
entered  for  the  principal  only.  Hubbard  ▼.  Blo«i 
1  Wash.  70.  ^ 

117.  In  Massachusetts,  upon  a  default,  after 
appearance,  damages  are  assessed,  and  J^^fSf^r^ 
rendered  by  the  court,  under  the  proviaion  m  the 
statute  of  1784,  c.  28,  §  7,  for  the  asseaament  of 
damages,  upon  the  non-appearance  of  the  defend- 
ant. JarvisY.Blanehar4,6M^aB.4.  Aodsucli 
judgment  will  be  valid,  though  it  do  not  appev 
upon  the  record  that  the  court  inquired  into  the 
damages.  It  is  presumed  that  they  were  aas^essed 
under  the  statute  provision,  wherever  it  does  no 
appear  that  the  plaintiff  moved  for  a  jury  to  aasetf 
them.  ib.  , 

118.  Where  extra  damages  are  imposed,  if  tne 
action  for  recovering  such  damages  ia  ^®°H?.°L 
for  advisement  by  tiw  court,  judgment  wiu  "^ 
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rendered  for  such  damages  only  up  to  the  time 
of  continuance.  Brown  v.  Ptnob»cot  Bank^  8 
Mass.  445. 

119.  A  judgment  on  a  bond  for  payment  of 
debt  by  instalments,  should  be  for  the  debt  in  the 
declaration  mentioned,  to  be  dischar^d  by  the 
sum  due  at  the  time  of  the  institution  of  the 
suit,  reserving  liberty  to  the  plaintiff  to  resort  to  a 
scire  facias  to  recover  such  other  damages  as  might 
thereafWr  arise  upon  the  condition  oi  said  bond. 
Thatcher  v.  Taylor,  3  Munf.  249. 

120.  In  a  debt  on  a  penal  bond,  conditioned  for 
the  performance  of  covenants,  the  final  judgment 
for  me  plaintiff  is  for  the  debt  that  is  the  penalty 
of  the  bond,  and  for  the  costs ;  and  execution  is 
awarded  for  the  damages  assessed.  The  execu- 
tion following  the  judgment  is  for  the  debt 
(penalty)  and  costs,  but  is  indorsed  to  levy  the 
amount  of  damages  assessed,  together  with  the 
costs  of  suit.    MUchell  v.  Porter,  3  Blackf.  499. 

121.  In  an  action  on  a  sheriff's  bond,  the  judg- 
ment must  be  rendered  for  tiie  debt,  with  leave 
to  take  execution  for  the  damages.  Judgment 
for  the  damages  alone  is  erroneous;  and  the 
court  will  award  a  venire  de  novo  with  leave  to 
amend.  Smith  v.  Commissioners  of  Licking 
County,  2  Ham.  312. 

122.  A  judgment,  by  agreement  of  the  parties, 
may  be  entered  up  for  a  debt  then  due,  and  also 
as  security  for  future  advances  to  the  defend- 
ant ;  and  the  plaintiff  may  collect,  by  execution, 
not  only  the  sum  actually  due  at  the  time  judg- 
ment was  rendered,  but  the  amoant  subsequently 
advanced  to  the  defendant,  provided  the  whole 
does  not  exceed  the  condition  of  the  bond  on 
which  the  judgment  was  given.  Livingston  v. 
JlfJfUay,  16  Johns.  165. 

V.   Form  of  a  Judgment, 

123.  Besides  time  and  place,  a  judgment 
should  exhibit  the  parties,  the  matter  in  dispute, 
and  the  result ;  but  the  form  is  immaterial,  and 
every  court  may  pursue  its  own  formula.  Or- 
dinary V.  M'Clure,  1  Bailey,  7. 

124.  Judgment  must  be  given  in  open  court, 
where  parties  have  an  opportunity  to  be  present, 
as  well  by  justices  of  the  peace,  as  by  any  other 
judges.     Clark  v.  Read,  2  South.  487. 

1^.  A  is  the  holder  of  a  bond,  with  warrant 
of  attorney  annexed,  authorizing  a  confession  of 
judgment  to  himself.  ■  He  assigns  to  B.  Judg- 
ment must  be  entered  in  the  name  of  B,  though 
the  warrant  be  not  in  its  terms  assignable. 
Reed  v.  Bainbridge,  1  ib.  351. 

126.  Judgment  must  be  entered  in  the  name 
of  the  plaintiff,  although  for  the  benefit  of  an- 
other.    Snotoder  v.  Stout,  2  Penn.  413. 

127.  In  an  action  on  the  case  for  damages,  if 
the  judgment  be  entered  for  —  iC  "  debt,**  in- 
stead of  damages,  the  judgment  will  be  good. 
White  V.  JirCall,  Coxe,  93. 

128.  Where  two  demises  are  laid  in  the  decla- 
ration, in  ejectment,  one  valid  and  the  other 
void,  and  the  judgment  is,  that  the  plaintiff  re- 
cover **  his  term,  in  the  singular,  it  will  be  con- 
sidered as  rendered  on  the  valid  demise.  Cox  v. 
Locev,  3  Litt.  334. 

129.  A  judgment  upon  an  accepted  report  of 
referees  must  be  rendered  according  to  the  re- 
port. Commonwealth  v.  P^epsctU  Proprietors, 
7  Mass.  399.  Jfelson  v.  Andrews,  2  ib.  164. 
And  upon  such  report  a  conditional  judgment 
may  be  rendered,  as  that  a  party  recover  posses- 
sion of  certain  lands,  upon  condition  that  they 
relinquish  all    claim   to    certain    other   lands, 


CommonweaUk  v.  Pejepseut  Proprietors,  7  ib. 
399. 

130.  In  New  Jersey,  a  judgment  cannot  be 
entered  in  figures.  Cole  v.  Petty,  1  Penn.  60. 
Walton  V.  Vanderhoof,  ib.  73.  PoUer  v.  PlaU, 
ib.  74.  Neal  v.  Collins,  ib.  85.  M'Cauley  v. 
Wood,  ib.  86.  Falkinburgh  v.  Woodmansie,  ib. 
92.     Steelman  v.  Ackley,  ib.  99. 

131.  The  judgments  of  the  courts  of  New  Jer- 
sey must  always  be  entered  in  the  current  money 
of  the  state.     Warder  v.  WhitaU,  Coxe,  84. 

132.  In  a  suit  upon  a  contract  to  pay  notes  on 
a  bank,  and  to  do  other  things,  the  court  has  no 
authority  to  give  judgment  for  the  bank  notes 
specifically.     Stockton  v.  Icobie,  1  J.  J.  Marsh.  6. 

133.  Judgment,  in  a  suit  on  injunction  bonds, 
cannot  be  rendered  in  Commonwealth's  bank 
paper,  although  the  judgment  enjoined  was  for 
such  paper.     Carson  v.  Pearl,  4  J.  J.  Marsh.  92. 

134.  Where  a  judgment  is  entered  in  bank  pa- 
per, under  the  Kentucky  statute  of  1824,  giving 
that  act  a  retrospective  operation,  and  boui  par- 
ties consent  to  it,  neither  of  them  can  afterwards 
complain.     Gatewood  v.  GateuHtod,  3  ib.  117. 

12^.  Under  the  Kentucky  statute  which  au- 
thorizes judgments  for  bank  notes  specifically, 
judgment  cannot  be  rendered  specifically  for 
other  than  current  bank  notes  of  Kentucky. 
Speak  V.  Warner,  5  ib.  68. 

136.  Judgment  cannot  be  rendered  against  the 
goods  of  a  defendant  whose  body  has  oeen  dis- 
charged.  It  should  be  against  the  defendant, 
to  be  made  of  his  goods.  MilUr  v.  Tuttle,  3 
South.  810. 

137.  Judgment  against  executors,  heirs  and 
devisees,  need  not  recite  that  execution  is  to  be 
levied  first  of  the  assets,  next  on  the  estate  de- 
scended, and  lasUy  of  the  estate  devised ;  but 
the  sheriff  is  to  take  notice  of  the  law  to  that 
effect.    Morgan  v.  Morgan,  2  Bibb,  388. 

138.  A  judgment  by  de&ult,  against  an  heir, 
in  an  action  on  a  bond  executed  by  his  ancestor, 
and  expressly  binding  on  him  as  heir^  under  the 
Kentucky  statute  of  1811,  should  be  against  the 
estate  descended  only.  Phillips  v.  Munsell,  5 
J.  J.  Marsh.  253. 

139.  In  penal  actions,  where  several  penalties 
are  declared  on,  and  only  one  found,  the  verdict 
and  judgment  ought  to  designate  the  particular 
penidty  on  which  the  defendant  is  convicted. 
Whitlock  V.  Tompkins,  1  Penn.  273.  Dixon  v. 
Freeman,  2  ib.  411.  But  where  only  one  penalty 
is  declared  for,  judgment  generally  is  good. 
Parke  v.  Adams,  2  ib.  675. 

140.  In  a  penal  action  to  recover  on  several 
distinct  offences,  judgment  must  be  rendered  sep- 
arately on  each  specific  offence.  Bloodgood  v. 
Vandereeer,  2  ib.  £K28. 

141.  Judgment  for  costs  may  be  entered  against 
the  person  for  whose  use  the  suit  was  instituted, 
without  including  the  nominal  plaintiff,  under 
the  statutes  of  Alabama.  CoaUer  v.  Bell,  2 
Stew.  &  Port.  358. 

142.  A  judgment  on  a  caveat,  that  no  grant 
shall  issue  to  the  eaveatee  on  his  inclusive  sur- 
vey, where  it  appears  that  he  has  any  other 
claim  or  survey,  by  which  he  may  possibly  hold 
a  part  of  the  land,  ought  to  be  so  worded  as  not 
to  affect  his  right  under  such  claim  or  survey. 
Preston  v.  Harvey,  2  H.  d&  M.  55. 

143.  Where  the  judgment,  in  a  suit  for  free- 
dom, directs  that  the  plaintiff  shall  recover  his 
freedom,  **  and  that  be  be  discharged  from  the 
imprisonment  in  the  declaration  complained  of," 
the  latter  clause  will  be  regarded  as  mere  sur 
plusage.    MMiehan  v.  Amos,  4  Rand.  134. 
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VI.    Conclusiveness  and  Effect  of  a  Judgment, 

144.  A  final  judgment  of  the  ■npreme  court 
of  the  United  States  is  conclusive  upon  the 
parties,  and  cannot  be  reexamined.  Martin  v. 
Hunter,  1  Wheat.  304.  (This  case  upholds  and 
le-afiinns  the  case.  Smith  v.  Maryland,  6 
Cranch,  286.) 

145.  The  judgment  of  a  court  of  competent 
iurisdiction  is  conclusiTe  upon  the  parties,  as 
lonff  as  it  remains  in  force.     WaUace  ▼.  Usher,  4 


Bibb,  506. 

146.  A  judgment  will  be  presumed  to  be  in 
force,  although  a  writ  of  eiror  has  been  sued  out 
thereon,  when  the  record  does  not  show  a  dispo> 
sition  of  the  writ.    Gee  ▼.  Jiieholson,  2  Stew.  512. 

147.  After  a  final  judgment,  the  court  has  no 
power  to  set  it  aside  and  direct  a  nonsuit  to  be 
entered.     Morgan  ▼.  Hays,  Breese,  88. 

148.  On  an  issue  of  iitii  tiel  record,  the  su- 
preme court  does  not  inspect  the  record  of  the 
common  pleas,  but  receives  attested  copies  from 
the  clerk  as  evidence  of  the  record.  Ladd  v. 
Blunt,  4  Mass.  409. 

149.  In  Pennsylvania,  under  the  construction 
given  to  the  4th  section  of  the  act  of  1705,  it 
was  held,  that  a  sale  by  a  sheriff,  under  a  judg- 
ment in  the  court  of  common  pleas  in  that  state, 
passed  a  title  to  the  purchaser,  discharged  from  a 
prior  judgment  in  the  circuit  court  of  Die  United 
States  for  that  district,  against  the  person  as 
whose  property  it  was  sold,  as  well  as  against 
the  persons  firom  whom  the  title  passed  to  him. 
Thompson  v.  PhUlips,  1  Bald.  246. 

150.  A  judgment  under  the  statute  of  Massa- 
chusetts of  1795,  c.  74,  upon  a  complaint  against 
a  mill-owner  for  the  flowing  of  land,  where  the 
jury  assess  damages,  and  determine  the  height 
of  the  water,  and  the  season  at  which  the  flowmg 
shall  take  place,  is  conclusive  upon  the  parties. 
Johnson  V.  Kittredge,  17  Mass.  76.  Adams  v. 
Pearson,  7  Pick.  341. 

151.  A  judj|[^ment  in  an  action  between  the 
same  parties,  m  the  same  form  of  action,  and  on 
the  same  note,  is  a  bar  to  a  subsequent  suit, 
while  that  judgment  is  unreversed.  Taylor  v. 
M'Knight,  1  Mis.  282. 

152.  A  judgment  in  an  action  on  a  note,  de- 
clared on  as  a  contract  to  pay  money,  cannot  be 
pleaded  in  bar  to  an  action  on  the  same  note, 
declared  on  as  a  contract  to  pay  money  in  foreign 
bills.     Jones  v.  Fales,  4  Mass.  246. 

153.  A  judgment  rendered  on  a  promissory 
note  is  a  good  bar  to  an  action  on  such  note, 
though  blank  spaces  are  left  in  such  judgment 
for  the  amount  of  damages  and  cosli.  Wells  v. 
Deneh,  1  Mass.  232. 

154.  A  judgment  of  a  court  of  competent  juris- 
diction is  conclusive  between  the  same  parties,  and 
for  the  same  cause,  either  in  the  same  or  any  other 
court.     Hayden  v.  Boothe,  2  A.  K.  Marsh.  353. 

155.  In  order  that  a  former  judgment  may  be 
pleaded  in  bar,  it  must  appear  upon  the  record 
that  the  cause  of  action  is  the  same  as  in  the  for- 
mer suit.    Jones  v.  Fales,  4  Mass.  245. 

156.  A  former  judgment  cannot  be  pleaded  in 
bar,  unless  it  was  directly  upon  the  same  point, 
and  between  the  same  parties  or  privies.  GEso- 
t&n  V.  Chamkliss,  6  Rand.  86. 

157.  A  former  judgment  will  not  bar,  except  it 
be  for  the  same  cause  of  action ;  and  it  seems  this 
will  depend  upon  whether  the  same  evidence 
would  support  both  actions.  Gates  t.  Goreham, 
5  Verm.  317. 

158.  A  former  judgment  cannot  be  relied  upon 
■8  a  bar,  unlefli  the  matter  of  foet  «r  tight  nlied 


on  as  a  bar  was  distinctly  put  in  issue,  and  found  by 
the  jury  m  the  former  suit  between  the  same  par- 
ties. Skafer  v.  Stonebreaker,  4  Gill  dt  Johns.  345. 

159.  A  judgment  is  admissible  as  an  estoppel 
only  between  parties  and  privies,  and  upon  the 
points  actually  decided.  Bennett  v.  Holmes^  1 
Dev.  6l  Bat.  486. 

160.  A  judgment  of  a  court  of  concurrent  jn- 
risdiction  is  conclusive  in  bar  of  a  suit  between 
the  same  parties,  and  upon  the  same  cause  of 
action.  Gardner  v.  Buchhee,  3  Cow.  120.  Burt 
V.  Stemhurgh,  4  ib.  559.  And  this,  whether  H 
be  pleaded,  or  given  in  evidence  under  the  gene 
ral  issue,  tk.  And  if  it  do  not  appear  from  the 
face  of  the  record  in  the  former  suit,  it  is  compe- 
tent to  prove  by  parol  that  the  same  matter  did 
arise  in  the  former  suit,  and  was  tried  upon  the 
pleadings  in  the  record,  ih. 

161.  The  judgment  of  a  court  of  concurrent 
jurisdiction  directly  on  the  point  at  issoe  is,  as  a 
plea,  a  bar ;  or  as  evidence  it  is  conclusive  be- 
tween the  same  parties  in  the  same  matter  in 
another  court.  So  a  judgment  in  a  court  <^  ex- 
clusive jurisdiction  is  conclusive  upon  the  sane 
matter  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  court  for  a  difler- 
ent  purpose.  Hibshaum  v.  DutUhan,  4  Watts, 
183.  Miter,  if  the  judgment  of  the  concvnvnt 
or  exclusive  court  be  given  upon  the  matter 
incidentally  cognisable,  ih. 

162.  If  a  former  judgment  upon  the  same 
point,  and  between  the  same  parties,  is  net 
pleaded  in  bar,  but  offered  in  evidence  luider 
the  general  issue,  it  is  not  conclusive  evidence. 
Cleaton  v.  Chambliss,  6  Rand.  86. 

163.  Judgment  in  an  action  of  book  debt  is  no 
bar  to  an  action  on  a  bond.  Chapman  v.  Rrmitt' 
ard,  2  Root,  375. 

164.  Where  judgment  has  been  given  for  a 
defendant,  because  of  the  insufficiency  of  the 
plaintiff's  declaration,  it  is  no  bar  to  aaoiber  sait 
for  the  same  cause.  Kendal  v.  Tedhat,  I  A.  K. 
Marsh.  321.     Hamel  v.  Lawremea,  ib.  3SA. 

165.  A  judgment  recovered  by  an  executor  ii 
no  bar  to  an  action  for  the  same  cause  by  an 
administrator  de  bonis  mm.  Gramt  v. 
2tfi,4  Mass.  613. 

166.  A  former  judgment  between  tlie 
parties  is  not  a  bar  to  a  subeequent 
tween   them,   although    founded   on 

,  contract,  where  the  actions  are  ini 
enforce  distinct  and  independent  ^ovisMms  ef 
such  contract.  Robinson  v.  Craaetumskieid,  1  5 
Hamp.  76.  Thus,  where  a  special  tonliact  was 
made  by  A  and  B,  with  C,  to  keep  for  kim,  in  a 
prescribed  manner,  a  number  of  shee^,  mini  C 
had  recovered  judgment  in 
them  for  not  fulfilling  in  all 
tract ;  such  judgment  is  not  a 
an  action,  by  A  and  B,  against  C,  for  tW 
ing  of  the  sheep,  ib, 

167.  A  brought  a  suit  against  B,  for  a 
labor,  and  B,  under  the  general  a 
a  defence,  that  the  labor  had  been 
contract  to  labor  for  a  year,  whieh  be  l^d 
tarily  abandoned  befim  it 
the  jury  found   a  verdict  for  the 
which  judgment  was   rendered.     It 
that  such  finding  was  not  an  c 
could  preclude  B  from  maintaining' 
against  A  upon  the  contract,  the 
the  former  suit  not  being  upon  the 
in  controversy  in  the  latter.    TWns 
N.  Hamp.  259. 

168.  A  judgment  on  a  contnct, 
plaintiff  dacluns  that  the  <i*<T*^*irt 
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Id  transport  goods  firom  A  to  B  at  his  own  risk, 
is  no  bar  to  an  action  on  a  contraot  wherebj  the 
defendant  is  declared  to  be  liable  for  all  risks 
nntil  he  shall  account  for  the  proceeds  of  soch 
goods.    Bridge  r.  ^uatiny  4  Mass.  115. 

169.  Jndgment  that  *' plaintiff  from  harinff 
and  maintaining  his  snit  ought  to  be  barred,  and 
that  the  defendant  recoyer  his  cost/'  being  the 
usual  form  in  Vermont,  is  a  bar  to  another  action 
for  the  same  cause,  and  may  be  so  pleaded. 
Dixon  ▼.  SineUar,  4  Verm.  354. 

170.  A  judgment  for  past  damages,  or  a  Ter- 
diet  and  judgment  thereon,  that  the  complainant 
has  suffered  no  damages,  is  no  bar  to  a  subse- 
quent complaint  for  damages  subsequently  ac- 
cruing Staple  y.  Spring,  10  Mass.  72.  Nor  is 
a  judgment  at  common  law  for  damage  caused 
by  the  erection  of  a  mill  a  bar  to  process  under 
the  statute,  for  damage  by  the  continuance  of  it. 
ik. 

171.  A  judgment  upon  an  account  annexed,  in 
which  the  defendant  is  credited  for  certain  goods, 
is  not  conclusiye  as  to  the  yalue  of  such  goods, 
so  aa  to  bar  a  suit  by  the  defendant  for  their 
proper  yalue,  or  to  preyent  him  from  showing 
such  yalue  to  exceed  the  amount  credited^ 
Miner  y.  Walter,  17  Mass.  237. 

172.  In  an  action  on  the  case,  in  the  nature  of 
a  conspiracy  for  obtaining  goods  by  false  repre- 
sentations, a  judgment  on  the  merits  is  conclu- 
siye, and  a  bar  to  any  new  form  of  action.  Liv- 
ermore  y.  HerseheU,  3  Pick.  33. 

173.  Where  the  plaintiff,  whilst  illegally  im- 
prisoned  by  the  defendant,  brought  an  action  for 
assault,  battery,  and  imprisonment,  and  recoy> 
ered  judgment,  it  was  held,  that  such  judg- 
ment could  not  be  pleaded  in  bar  to  an  action 
brought  after  the  imprisonment  ceased,  for  a  like 
cause,  and  that,  if  so  pleaded,  the  plaintiff  might 
newly  assign  for  the  continuance  of  the  imprison- 
ment.    Ldand  y.  Marsh,  16  Mass.  389. 

174.  A  suit  against  a  defendant  as  indorser  of 
a  note  ^yen  as  conditional  payment  of  goods 
sold,  and  a  suit  against  the  defendant  for  the 
goods  sold,  are  upon  distinct  and  different  causes 
of  action,  and  a  judgment  in  the  first  cannot  be 
pleaded  in  bar  of  the  second.  Clark  y.  Young,  1 
Cranch,  181. 

175.  A  former  prosecution  and  acquittal  is  a 
good  bar  to  a  second  for  the  same  cause,  nnatter, 
and  thing.  Leavenswortk  y.  TemUnson,  1  Root, 
436. 

176.  A  former  eonyietion  and  judgment,  pro- 
eared  by  the  fraud  of  the  defendant,  is  no  bar  to 
a  subsequent  prosecution  for  the  same  offence  ;  as 
where  the  defendant  himself  entered  the  first 
complaint  against  himself,  and  yirtnally  con- 
ducted the  whole  prosecution.  State  y.  LiUle,  1 
N.  Hamp.  257. 

177.  A  recovery  in  assumpsit  against  a  sheriff, 
for  money  had  and  receiyed  by  him  in  hie 
oflScial  capacity,  is  no  bar  to  an  action  on  his 
bond,  against  the  sureties,  for  the  same  money. 
Jones  y.  Oswald,  2  Bailey,  214. 

178.  An  officer  haying  neglected  to  serye  an 
execution,  and  being  sued  for  such  neglect, 
satisfied  the  judgment  creditor.  Held,  that  this 
was  no  bar  to  an  action  on  the  judgment,  brought 
m  the  name  of  the  creditor,  but  for  the  benefit 
of  the  ofilcer.    ^Uen  y.  Holden,  9  Mass.  133. 

17^  A  jndgment  for  the  plaintiff  in  trespass 
ia  bonis  asportatis  against  a  deputy  sheriff,  and 
execution  taken  out  thereon,  though  unsatisfied, 
may  be  pleaded  in  bar  to  an  action  against  the 
sheriff  for  the  same  trespass.  Campbell  y.  Phelps, 
1  l*iek.  §8.    And,  it  seeme)  a  judgment  for  the 


I^ntiff  in  trespass  ds  horns  asportatis  is  a  bar  to 
an  action  against  a  co-trespasser,  ih. 

180.  A  judgment  against  a  sheriffs  deputy,  for 
a  default  of  his  officuil  duty,  and  a  commitment 
of  his  body  on  execution,  is  no  bar  to  an  action 
against  the  sheriff,  for  the  same  default.  Mor~ 
gan  y.  Chester,  4  Conn.  387. 

181.  Where  a  sale  of  goods  was  made,  and  the 
note  of  the  yendee  taken  for  their  yalue,  and  the 
goods  were  afterwarda  attached  as  the  property 
of  the  yendor,  held,  that  a  judgment  in  fayor  of 
the  officer,  in  a  snit  brou^t  by  the  yendee  for 
the  goods,  waa  a  yalid  defence  to  an  action  on 
the  note.     Bailey  y.  Foster,  9  Pick.  139. 

182.  It  is  no  bar  to  an  action  on  the  case,  for 
taking  goods,  which  plaintiff  has  attached,  out 
of  the  custody  of  the  law,  thereby  destroying  the 
lien,  and  defeating  him  of  recoyerinff  his  debt, 
that,  in  a  former  action  on  a  repleyied  bond  for 
the  same  goods  against  the  plaintiffs,  the  bond 
had  been  adjudged  yoid.  MagiU  y.  Casey,  1 
Day,  13. 

1^.  Where  judgment  has  been  rendered  for 
the  plaintiff,  he  cannot  maintain  a  second  action 
affainat  the  same  party  by  eyidence  which  was 
offered,  though  rejected,  at  the  former  trial,  such 
eyidence  being  applicable  to  the  same  cause  of 
action  in  both  suits.  Smith  y.  Whiting,  11  Mass 
445. 

184.  A  judgment  in  troyer,  if  execution  be 
sued  out  thereon,  though  without  satisfaction,  is 
a  bar  to  an  action  of  trespass  afterwards  brought 
by  the  same  plaintiff,  against  another  person,  for 
taking  the  same  goods.  White  y.  Pkilbriek,  5 
Greenl.  147. 

185.  In  actions  of  trespass,  or  for  torts  gen- 
erally, nothing  is  conclusiyely  settled  by  yerdict 
and  judgment,  except  the  points  pat  directly  in 
issue.  Standish  y.  Parker,  2  Pick.  20.  And  a 
judgrment  on  the  general  issue,  for  the  plaintiff, 
in  an  action  for  erecting  an  obstruction  to  the 
plaintiffs  way,  is  not  conclusiye  as  to  the  plain- 
tiff's title  or  right  of  way.  Parker  y.  Standish, 
ib.  Parker  y.  Standish,  3  ib.  286.  But  such 
judgment  is  admissible,  though  not  conclusiye 
eyidence  of  the  right  of  way,  in  a  subsequent 
action  for  a  contmuance  of  the  obstruction. 
Standish  y.  Parker,  ib. 

186.  A  judgment  for  the  plaintiff,  in  an  action 
of  trespass  ae  bonis  asportatis,  brought  in  the 
name  of  one  who  owned  the  goods  at  the  time  of 
the  trespass,  but  for  the  benefit,  and  by  the 
authority,  of  a  yendee  of  said  goods,  is  a  bar  to  a 
subsequent  action  for  the  same  cause  by  the 
yendee.     Boyntan  y.  Willard,  10  Pick.  166. 

187.  A  judgment  in  fayor  of  the  plaintiff,  in 
an  action  of  trespass  to  try  title,  is  conclusiye, 
between  the  parties,  as  to  all  titles  which  the 
defendant  had  at  the  time  of  the  trial.  Castom 
y.  Perry,  1  Bailey,  533. 

188.  A,  haying  crossed  a  river  below  the  close 
of  B,  toie  down  part  of  his  dam  on  the  other 
side,  and  then  recrossed  and  entered  said  close. 
Held,  that  the  latter  act  was  a  distinct  trespass, 
and  that  a  judgment  for  such  act  would  be  no 
bar  to  a  like  action  for  the  former  trespass. 
WkUe  y.  Mosely,  8  Pick.  356. 

189.  A  yerdict  and  judgment  between  the  same 
parties,  or  their  privies,  on  the  same  subject-mat- 
ter, though  in  a  different  form  of  action  and  in 
the  court  of  a  different  state,  are  admissible  and 
conclusive.  Marsh  v.  Pier,  4  Rawie,  273.  In  such 
case,  it  is  not  necessary  to  plead  the  prior  judg- 
ment, to  make  it  admissible  or  conclusive,  ib. 

190.  A  judgment  in  fayor  of  the  defendant, 
upon  a  demurrer  to  the  declaration,,  ia  sa  bar  to 


VI.     CenctutiTtKtMS  and  Effecl  of  a  Judgment. 

144.  A  final  jod^ent  of  the  lupreine  court 
oT  the  Uaited  Slatei  it  conclni'ive  upon  the 
paniea,  Bnd  cminol  b«  reexamined.  Martin  v. 
Hunter,  1  Whekl.  304.  (Thii  cue  opholdi  and 
re-affimu  the  cue.  Smith  t.  Maryland,  6 
Crunch,  286.) 

145.  The  judgment  of  ■  court  of  competent 

iunBdiction  »  conclnaive  npon  the  pirtiee,  u 
ong  M  it  ramuDi  ia  foTCe.  IVallact  v.  Uthtr,  4 
Bibb,  508. 

Hti.  A  judraent  will  be  preiumed  to  be  in 
force,  although  K  writ  of  error  hu  been  laed  out 
theieon,  when  the  reeoid  doe*  not  ibow  b.  diapo- 
■ition  of  the  wrii.    Go  v.  JfiekoUon,  3  Stew.  513. 

147.  After  ■  final  judgment,  the  court  hai  no 
power  to  aet  it  aiide  and  direct  a  noniait  to  be 
entered,     Morgan  t.  Hays,  Breese,  Sa. 

148.  On  an  iiaae  of  ruU  tUl  rtcord,  the  in- 
preme  court  dock  not  inspect  the  record  of  the 
common  pleai,  bat  receives  attested  copies  from 
tbe  clerk  as  eiidence  of  the  record.  Ladd  t. 
Blunt,  4  Hsia.  409. 

149.  In  PennavlTSHia,  under  the  construction 
given  to  the  4tli  section  of  the  act  of  1705,  it 
wsa  held,  that  a  sale  bji  a  sheriff,  under  a  jadg- 
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States  for  that  diatrict,  against  the  person 
whoae  property  it  waa  sold,  sa  well  as  against 
the  persona  from  whom  the  title  passed  to  him. 
T/tompton  v.  Phillip;  1  Bald.  346. 

150.  A  judgment  under  the  statute  of  Maaaa- 
ehusetts  of  in)5,  c.  74,  npon  a  complaint  against 
«  mill-owner  for  the  flowing  of  land,  where  the 
jarj  aasesH  damages,  and  determine  the  height 
of  the  water,  and  the  season  at  which  the  flowmg 
•hali  take  place,  ia  concloaive  upon  the  parties. 
Johnton  V.  Kiltridgt,  17  Mais.  76.  Adanu  v. 
Purson,  7  Fick.  341. 

151.  A  Judgment  in  an  action  between  the 
•ame  parlies,  m  the  same  form  of  action,  and  on 
the  same  note,  ia  a  bar  to  a  snbaeqnent  anit, 
while  that  jodffment  is  unreversed.  Tavlor  ». 
M-Knigkt,  1  Mis.  383. 

152.  A  judgment  in  an  action  on  a  note,  de- 
clared on  as  a  coatraot  to  pay  monej,  cannot  be 

5 leaded  in  bar  to  an  action  on  tbe    same    note, 
eclared  on  as  a  contract  to  pay  money 
bills.    Jana  v.  Fata,  4  Mass.  346. 

153.  A  judgment  rendered  on 
note  is  a  good  bar  to  an  action  on  suoh  note, 
though  blank  spaces  are  left  in  such  judgment 
for  the  amonnt  of  damages  and  costs.  ffMt  v. 
Denck,  1  Maaa.  333. 

I.')4.  A  judgment  of  a  court  of  competent  jnria- 
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'e  between  the  aome  parties,  ani 
for  the  same  aanse,  either  in  the  same  or  any  other 
court.      Hayden  i.  Booths,  S  A.  E.  Marsh.  353. 

155.  In  order  that  a  former  judgment  ma;  be 
pleaded  in  bar,  it  moat  appear  upon  the  record 
that  the  cause  of  action  is  the  nme  as  in  tbe  for- 
mer anit.     Jonit  v.  Folsf,  4  Haas.  245. 

156.  A  former  judgment  cannot  be  pleaded  in 
bar,  unless  it  was  directly  npon  the  same  point, 
and  between  the  same  parties  or  priries.  CUa- 
tan  r.  ChamUin,  6  Rand.  86. 

157.  A  former  judgment  will  not  bar,  eicept  it 
be  for  the  same  cause  of  action  -,  and  it  seems  this 
will  depend  npon  whether  the  same  CTidence 
wnald  support  both  actiona.  Gattt-w.  Oorthann, 
6  Verm.  317. 

156.  A  former  judgment  cannot  be  relied  npon 
■■  a  bai,  nnlaaa  the  matter  of  &et  or  tight  nlisd 


on  as  abar  was  distinctly  put  in  issoe,  and  found  by 
the  jniT  in  tbe  former  snit  between  the  same  par- 
ties. Skafer  v.  StonebraAer,  4  Gill  &,  Johns.  345. 

159.  A  judgment  ia  admissible  as  an  estoppel 
only  between  parties  and  privies,  and  upon  the 
points  actually  decided.  Bauutt  v.  Holmu,  1 
Dev.  &,  Bat-  486. 

160.  A  judgment  of  a  court  of  concurrent  jn- 
risdiction  is  conclusive  in  bar  of  a  auit  between 
the  same  parties,  and  upon  the  same  canaa  of 
action.  Gardner  1.  Btickht,  3  Cow.  ISO.  Bicrt 
T.  Stembitrgh,  4  ib.  559.  And  this,  whether  it 
be  pleaded,  or  ^vcd  in  evidence  nnder  the  gene 
ral  iaaoe.  li.  And  if  it  do  not  appear  from  the 
face  of  the  record  in  the  former  suit,  it  is  compe- 
tent to  prove  by  parol  that  the  same  matter  did 
arise  in  the  former  suit,  and  waa  tried  upon  the 
pleadiuga  in  the  record,  ii. 

161.  The  judgment  of  a  court  of  concurrent 
jurisdiction  directly  on  the  point  at  issue  is,  sa  a 

tween  the  same  parties  in  Ihe  same  mstter  in 
another  court.  So  a  judgment  in  a  court  of  ei- 
ciusife  jurisdiction  is  conclnaive  upon  the  aame 
matter  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  court  for  a  differ- 
ent purpose.  Hibihavm  V.  DuUihun,  4  Watts, 
183.  Alit*r,  if  the  judgment  of  the  cuneurrent 
or  ezclasive  court  be  given  upon  the  matter 
ineidentally  cogn liable,  at. 

163.  If  a  former  judgment  upon  the  sane 
point,  and  between  the  same  parties,  ia  not 
pleaded  in  bar,  but  ofii-red  in  evidenoe  nnder 
tbe  general  issue,  it  ia  not  conclnaive  evidence. 
Clealim  v.  ChaviiliMi,  6  ^nd.  86. 

163.  Judgment  in  an  action  of  book  debt  ia  no 
bar  to  an  action  on  a  bond.  Chapman  v.  Br*i»- 
ard,  3  Root,  375. 

164.  Where  judgment  has  been  given  for  a 
defendant,  because  of  the  insufficiency  of  the 
plaintiff's  declaratioii,  it  ia  no  bar  to  another  suit 
for  the  aame  cause.  Kendai  v.  Talial,  1  A.  K. 
Marsh.  331.    Hamd  v.  iMwrtna,  ib.  330. 

165.  A  judgment  recovered  by  an  executor  is 
no  bar  to  an  action  for  the  same  cause  by  an 
administrator  dt  boniM  una.  CtsbC  v.  Ckawttr- 
lin,i  Mass.  613. 

166.  A  former  judgment  between  the  same 
parties  is  not  a  bar  to  a  subseiguent  action  bp- 
tween   them,  although    founded   on  tbe   same 

^contract,  where  the  action*  are  instituted  la 
enforce  distinct  and  independent  proTiaions  of 
such  contract.  SeUiuoa  v.  Crotonimthitld,  1  N. 
Hamp.  76.  Thus,  where  a  special  contract  was 
made  by  A  and  B,  with  C,  to  keep  for  him,  in  a 

Ereacribed  manner,  a  number  of  aheep,  and  C 
ad  recovered  jndement  in  an  action  against 
them  for  not  ful6lling  in  all  respects  their  con. 
tract ;  such  judgment  is  not  a  conclnaive  bar  to 
an  action,  by  A  and  B,  againat  C,  for  tlw  keep- 
ing of  the  aheep.  ib. 

167.  A  brought  a  suit  against  B,  fbr  a  month's 
labor,  and  B,  under  tbe  general  issue,  set  up  a* 
a  defence,  that  the  labor  bad  been  done  under  a 
contract  to  labor  for  a  year,  which  he  had  volnn- 
larily  abandoned  before  it  was  performed,  vid 
the  jury  found  a  verdict  for  the  plaintiff',  m 
which  judgment  waa  rendered.  It  was  held, 
that  aueh  finding  was  not  an  estoppel,  which 
could  preclude  M  from  maintaining  an  action 
against  A  upon  the  oontract,  the  jndgment  in 
the  former  suit  not  being  upon  the  same  matter 
in  controversy  in  the  latter.  Tovma  v.  Jfimtu,  5 
N.  Hamp.  359. 

16B.  A  judgment  on  a  contract,  wbeiein  the 
plaintiff  iMolarw  that  the  defondant  nndactook 


JUDGMENT. 


645 


to  transport  goods  firom  A  to  B  at  hit  own  risk, 
is  no  bar  to  an  action  on  a  contract  whereby  the 
defendant  is  declared  to  be  liable  for  all  risks 
until  he  shall  account  for  the  proceeds  of  siush 
|roods.    Bridge  v.  A-ustin^  4  Mass.  115. 

169.  Judgment  that  *'  plaintiff  from  hayinv 
and  maintaining  his  suit  ought  to  be  barred,  and 
that  the  defendant  recoTcr  his  cost/'  being  the 
usual  form  in  Vermont,  is  a  bar  to  another  action 
for  the  same  cause,  and  may  be  so  pleaded. 
Dixon  V.  SmdeaTy  4  Verm.  354. 

170.  A  judgment  for  past  damages,  or  a  ver- 
dict and  judgment  thereon,  that  the  complainant 
has  suffered  no  damages,  is  no  bar  to  a  subse- 
quent complaint  for  damages  subsequently  ac- 
cruing Sta'ple  ▼.  Springs  10  Mass.  72.  Nor  is 
a  judgment  at  common  law  for  damage  caused 
by  the  erection  of  a  mill  a  bar  to  process  under 
the  statute,  for  damage  by  the  continuance  of  it. 

171.  A  judgment  upon  an  account  annexed,  in 
which  the  defendant  is  credited  for  certain  goods, 
is  not  conclusiye  as  to  the  value  of  such  goods, 
so  as  to  bar  a  suit  by  the  defendant  for  their 
proper  value,  or  to  prevent  him  fVom  showing 
such  value  to  exceed  the  amount  credited. 
Miner  v.  Walter,  17  Mass.  237. 

172.  Id  an  action  on  the  case,  in  the  nature  of 
a  conspiracy  for  obtaining  goods  by  false  repre- 
sentations,  a  judgment  on  the  merits  is  conclu- 
sive, and  a  bar  to  any  new  form  of  action.  Ldih- 
ermore  v.  Hersehell,  3  Pick.  33. 

173.  Where  the  plaintiff,  whilst  illegally  im- 
prisoned  by  the  defendant,  brought  an  action  for 
assault,  battery,  and  imprisonment,  and  recov- 
ered judgment,  it  was  held,  that  such  judg- 
ment could  not  be  pleaded  in  bar  to  an  action 
brought  afWr  the  imprisonment  ceased,  for  a  like 
cause,  and  that,  if  so  pleaded,  the  plaintiff  might 
newly  assign  for  the  continuance  of  the  imprison- 
ment.    Ldand  v.  Marsh,  16  Mass.  389. 

174.  A  suit  against  a  defendant  as  indorser  of 
a  note  given  as  conditional  payment  of  goods 
sold,  and  a  suit  against  the  defendant  For  the 
goods  sold,  are  upon  distinct  and  different  causes 
of  action,  and  a  judgment  in  the  first  cannot  be 
pleaded  in  bar  of  the  second.  Ctark  v.  Young,  1 
Granch,  181. 

175.  A  former  prosecution  and  acquittal  b  a 
good  bar  to  a  second  for  the  same  cause,  matter, 
and  thing.  Leavenstoortk  v.  TonUinson,  1  Root, 
436. 

176.  A  former  conviction  and  judgment,  prow 
cured  by  the  fraud  of  the  defendant,  is  no  bar  to 
a  subsequent  prosecution  for  the  same  offence  ;  as 
where  the  defendant  himself  entered  the  first 
complaint  against  himself,  and  virtually  con* 
ducted  the  whole  prosecution.  State  v.  Little,  1 
N.  Hamp.  257. 

177.  A  recovery  in  assumpsit  against  a  sheriff, 
for  money  had  and  received  by  him  in  hie 
official  capacity,  is  no  bar  to  an  action  on  his 
bond,  against  the  sureties,  for  the  same  mcmey. 
Jones  V.  Oswald,  2  Bailey,  214. 

178.  An  officer  having  neglected  to  serve  an 
execution,  and  being  sued  for  such  neglect, 
satisfied  the  judgment  creditor.  Held,  that  this 
was  no  bar  to  an  action  on  the  judgment,  brought 
in  the  name  of  the  creditor,  but  for  the  benefit 
of  the  officer.    AUen  v.  Holden,  9  Mass.  133. 

17^  A  judgment  for  the  plaintiff  in  trespass 
de  bonis  asportatis  against  a  deputy  sheriff,  and 
execution  taken  out  thereon,  though  unsatisfied, 
maf  be  pleaded  in  bar  to  an  action  against  the 
sheriff  for  the  same  trespass.  Campbell  v.  Phelps, 
1  Kick.  §8.    And,  it  seeoM)  a  jwlgment  for  the 


plaintiff  in  trespass  ds  boms  atpartatia  is  a  bar  to 
an  action  against  a  co-trespasser.  ib. 

180.  A  judgment  against  a  sheriff's  deputy,  for 
a  default  of  his  official  duty,  and  a  commitment 
of  his  body  on  execution,  is  no  bar  to  an  action 
against  the  sheriff,  for  the  same  default.  Mor- 
gan V.  Chester,  4  Conn.  387. 

181.  Where  a  sale  of  goods  was  made,  and  the 
note  of  the  vendee  taken  for  their  value,  and  the 
goods  were  afterwards  attached  as  the  property 
of  the  vendor,  held,  that  a  judgment  in  favor  of 
the  officer,  in  a  suit  brought  by  the  vendee  for 
the  goods,  was  a  valid  defence  to  an  action  on 
the  note.     Bailey  v.  Foster,  9  Pick.  139. 

182.  It  is  no  bar  to  an  action  on  the  case,  for 
taking  goods,  which  plaintiff  has  attached,  out 
of  the  custody  of  the  law,  thereby  destrojf  ing  the 
lien,  and  debating  him  of  recovering  his  debt, 
that,  in  a  former  action  on  a  replevied  bond  for 
the  same  goods  against  the  plaintiffs,  the  bond 
had  been  adjudged  void.  Magill  v.  Casey,  1 
Day,  13. 

183.  Where  judgment  has  been  rendered  for 
the  plaintiff,  he  cannot  maintain  a  second  action 
against  the  same  party  by  evidence  which  was 
offered,  though  rejected,  at  the  former  trial,  such 
evidence  being  applicable  to  the  same  cause  of 
action  in  both  suits.  Smith  v.  Whiting,  11  Mass 
445. 

184.  A  judgment  in  trover,  if  execution  be 
saed  out  thereon,  though  without  satisfaction,  is 
a  bar  to  an  action  of  trespass  afterwards  brought 
by  the  same  plaintiff,  against  another  person,  for 
taking  the  same  goods.  White  v.  PkUbriek,  5 
Greenl.  147. 

185.  In  actions  of  trespass,  or  for  torts  gen- 
erally, nothing  is  conclusively  settled  by  verdict 
and  judgment,  except  the  points  put  directly  in 
issue,  ^andish  v.  Parker,  2  Pick.  20.  And  a 
judgrment  on  the  general  issue,  for  the  plaintiff, 
in  an  action  for  erecting  an  obstruction  to  the 
plaintiffs  way,  is  not  conclusive  as  to  the  plain- 
tifTs  title  or  right  of  way.  Parker  v.  Standish^ 
ib.  Parker  v.  Standish,  3  ib.  286.  But  such 
judgment  is  admissible,  though  not  conclusive 
evidence  of  the  right  of  way,  in  a  subsequent 
action  for  a  contmuanee  of  the  obstructioBL 
Standish  v.  Parker,  ib. 

186.  A  ju^frment  for  the  plaintiff,  in  an  action 
of  trespass  de  bonis  asportatis,  brought  in  the 
name  of  one  who  owned  the  goods  at  the  time  of 
the  trespass,  but  for  the  benefit,  and  by  the 
autlunrity,  of  a  vendee  of  said  goods,  is  a  bar  to  a 
subsequent  action  for  the  same  cause  by  the 
vendee.     Bovnton  v.  Willard,  10  Pick.  166. 

187.  A  judgment  in  favor  of  the  plaintiff,  in 
an  action  of  trespass  to  try  title,  is  conclusive, 
between  the  parties,  as  to  all  titles  which  the 
defi^ndant  bad  at  the  time  of  the  trial.  Caston 
V.  Perry,  1  Bailey,  533. 

188.  A,  having  crossed  a  river  below  the  close 
of  B,  tore  down  part  of  his  dam  on  the  other 
side,  and  then  reorossed  and  entered  said  close. 
Held,  that  the  latter  act  was  a  distinct  trespass, 
and  that  a  judgment  for  such  act  would  be  no 
bar  to  a  like  action  for  the  former  trespass. 
White  V.  Mos^y,  8  Pick.  356. 

189.  A  verdict  and  judgment  between  the  same 
parties,  or  their  privies,  on  the  same  subject-mat- 
ter, though  in  a  different  form  of  action  and  in 
the  court  of  a  different  state,  are  admissible  and 
conclusive.  Marsh  v.  Pier,  4  Rawie,  2T3.  In  such 
case,  it  is  not  necessary  to  plead  the  prior  judg- 
oient,  to  make  it  admissible  or  conclusive,  ib, 

190.  A  judgment  in  favor  of  the  defendant, 
upon  a  demurrer  to  the  deelaiationy  ia  sa  bar  to 


VI.     Ctmdunveima  and  Effect  of  a  JvdgmeTit. 

144.  A  finii  jadgnicat  of  the  aupreme  court 
oT  the  United  States  i*  coaeliuiTe  npon  the 
putiei,  and  cannot  be  leexftmined.  Martin  v. 
IttaHer,  1  Wheat.  304.  (Thi*  cue  apholdt  snd 
Te-atBmu  the  caw.  SmitA  v.  Maryland,  6 
Cranch,  SaH.) 

145.  The  judgment  of  K  ccart  of  campeleut 

Iariadictioa  n  eonoluaive  upon  the  partwi,  aa 
ong  a*  it  ramuui  in  force.  WMact  t.  Vtktr,  4 
Bibb,  50S. 

14t>.  A  judgment  vtll  be  presumed  to  be  in 
force,  althoHgh  a  writ  of  etrot  hat  been  ined  out 
thereon,  when  the  record  does  not  show  a  diipo. 
aition  of  the  wti'.    Ge>  t.  A'icAoiwn,  2  Slew.  512. 

147.  After  a  final  judgment,  the  couit  baa  no 
power  to  set  it  aajde  and  diieot  a  nonauit  to  be 
entered.     Margan  r.  Hayw,  Breeae,  m. 

14a.  Od  an  iHue  of  lad  tiel  rtcord,  the  aa- 
preroe  court  doea  not  inapect  the  record  of  the 
common  plena,  but  receivea  attested  copies  Trom 
the  clerk  aa  eTidence  of  the  record,  l^idd  v. 
Blujit,  4  Mass.  403. 

149.  In  Fennavivania,  under  the  conctruction 
9  4th  section  of  the  act  of  170&,  it 
al  a  sale  by  a  sheriff,  under  a  judg- 
meni  in  loe  court  of  conunon  pleas  in  that  atale, 
passed  a  title  to  the  purehaser,  discharged  rrom  a 
prior  judgment  in  the  ciicait  court  of  the  United 
States  for  that  diatrict,  against  the  person  aa 
whose  property  it  was  sold,  aa  well  as  sgainal 
the  persons  from  whom  the  title  passed  to  him. 
Thompson  V.  PhiUipM,  1  Ba!d.  246. 


mill-owner  for  the  flowing  of  land,  where  the 
}ary  assess  damages,  and  determine  the  height 
of  the  water,  and  the  season  at  which  the  flowmg 
shall  take  place,  ia  conclusive  upon  the  partiea. 
Johnmn  t.  Kittrtdgi,  17  Msas.  76.  Jdanu  t. 
Ptaraon,  7  Pick.  341. 

151.  A  Jadgment  in  an  action  between  the 
same  parties,  m  the  same  form  of  action,  and  on 
the  same  note,  ia  a  bar  to  a  subsequent  suit, 
while  that  judgment  is  unrevened.  Taylor  v. 
M'fCmghl,  1  Mia.  2S2. 

162.  A  judgment  in  an  action  on  a  note,  de- 
clared on  as  a  contract  to  pa;  monej,  cannot  be 
pleaded  in  bar  to  an  action  on  the  same  note, 
declared  cm  aa  a  contract  to  pay  money  in  foreign 
biUa.     JoKtM  V.  FaltM,  4  Mass.  246. 


thoi^h  blsjik  spaces  are  teH  in  such  judgment 
for  the  amonnt  of  damages  and  coda.  VtlU  T. 
Detteli,  1  MuB.  332. 

154.  A  judgment  ofa  oouitof  competent  juris- 
diction is  conclusive  between  the  same  parties,  and 
for  the  same  cause,  either  in  the  same  or  any  other 
court.     Hayden  v.  BoolAt,  2  A.  K.  Hanb.  353. 

155.  In  order  that  a  former  judgment  ma;  be 
pleaded  in  bar,  it  must  appear  upon  the  record 
that  the  cause  of  action  is  the  same  aa  in  the  for- 
mer snit.     Jonea  t.  FaUt,  4  Mas.  245. 

156-  A  former  judgment  cannot  be  pleaded  in 
bar,  unleaa  it  was  directly  upon  the  same  point, 
and  between  the  same  parties  or  priTies.  Clear- 
t»n  t.  CiUmifiM,  6  Rand.  86. 

157.  A  former  judgment  will  not  bar,  except  it 
be  for  the  same  cause  of  action  ;  and  it  seems  this 
will  depend  upon  whether  the  same  eridence 
would  support  both  actions,  Gatit  *.  GoriAom, 
6  Verm.  317, 

158.  A  former  jsdgment  cannot  be  relittd  npoD 
M  a  faH,  Tinlnis  the  matter  of  &ct  or  right  ndiad 


on  aa  a  bar  was  distinctly  put  in  issne,  and  fonnd  by 
the  jury  m  the  former  suit  between  the  same  par- 
ties, ^/«r  V.  Stmuiireaka;  4  Gill  &.  Johns.  345. 

159.  A  judgment  is  admissible  as  an  estoj^l 
only  between  parties  and  privies,  and  upon  the 
points  actually  decided.  Bennett  v.  Holmet,  1 
Dev.  &.  Bat.  486, 

160.  A  judgment  of  a  court  of  concnrrent  jn. 
risdiction  is  concluaive  in  bar  of  a  snit  between 
the  same  parties,  and  upon  the  same  cause  of 
action.  Gardner  t.  BhoUss,  3  Cow.  ISO.  Burt 
T.  Sten^urgk,  4  lb.  650.  And  this,  wbetlter  it 
be  pleaded,  or  given  in  evidence  nnder  the  gene 
ral  issue,  ii.  And  if  it  do  not  appear  fVom  the 
&ce  of  the  record  in  the  former  anil,  it  b  compe- 
tent to  prove  by  parol  that  the  same  matter  did 
arise  in  the  former  snit,  and  wai  tried  upon  the 
pleadings  in  the  record,  ih. 

161.  The  judgment  of  a  court  of  concurrent 
jurisdiction  direolly  on  the  point  at  iaane  ia,aa  a 

as  evidence  it  ii 


I  the  a 


I   the   I 


So  a  judgment 
elusive  jurisdiction  is  conclnaive  upon  the  same 
matter  between  the  same  partiea,  coming  inci- 
dentally in  question  in  another  court  for  a  differ- 
ent purpose,  Hibtkautn  v.  Dulliban,  A  Watla, 
183.  Aliter,  if  the  jndgment  of  the  concurrent 
or  eicluaive  court  be  given  upon  the  mattar 
iBcideotally   cogniiable,  i6. 

162.  If  a  former  judgment  npon  the  sai>e 
point,  and  between  the  same  parties,  is  not 
pleaded  in  bar,  but  offered  in  evidence  under 
the  general  issue,  it  ia  not  oonclnaive  srideBce. 
Cleaton  v.  Ckamblits,  6  Rand.  IX. 

163.  Judgment  in  an  action  of  bm^  debt  is  im 
bar  to  an  action  on  a  bond.  Chapman  T.  Srai»- 
ard,  2  Root,  375. 

164.  Where  judgment  baa  been  given  for  a 
defendant,  because  of  the  insufficiency  of  the 
plaintiff's  declaration,  it  is  no  bar  to  another  anit 
for  the  same  eanae.  Ktndal  v.  TaHat,  1  A.  K. 
Marah.  321.     Hamel  v.  Lowrsiux,  ib.  330. 

165.  A  judgment  recovered  by  an  execDtor  is 

administrator  de  imtU  hois.     Gmt  v.  Ciamitr. 
1m,  4  Mass.  613. 

166.  A  former  judgment  between  the  aama 
parties  is  not  a  bar  to  a  subsequent  action  ir- 
tween  them,  although  founded  on  the  suae 
contract,  where  the  actions  are  inrtitnted  to 
enforce  distinct  and  independent  provisions  of 
such  contract.  KoUiuoa  v.  CrawnintUild,  1  N. 
Hamp.  76.  Thus,  where  a  special  contract  was 
made  by  A  and  B,  with  C,  to  keep  for  him,  in  a 
prescribed  manner,  a  number  of  sheep,  and  C 
had  recovered  judgment  in  an  action  against 
them  for  not  fulfillmg  in  all  respects  their  eon. 
tract  1  such  judgment  is  not  a  conclusive  bar  to 
an  action,  by  A  and  B,  against  C,  for  Um  keep- 
ing of  the  sheep,  it. 

167.  A  brought  a  snit  against  B,  for  a  nontli'a 
labor,  and  B,  under  the  general  issne,  set  up  aa 
a  defence,  that  the  labor  had  been  done  under  ■ 
contract  ta  labor  for  a  year,  which  he  had  volnn- 
■arily  abandoned  before  it  was  performed,  aiid 
the  jury  fonnd  a  verdict  for  the  plaintiff,  on 
which  judgment  wae  rendered.  It  was  held, 
that  such  findirig  was  not  an  eatoppri,  which 
conld  preclude  S  from  maintaining  ah  action 
againat  A  npon  the  contract,  the  jndgineDt  in 
the  former  snit  not  being  npon  the  same  matter 
in  controversy  in  the  latter.  Town*  v.  /limmu,  & 
N.  Hamp.  SSO. 

168.  A  judgment  on  a  contract,  wherei>  tha 
plaintiff'  deolarsa  that  the  defondaot  undntoak 


VI.     Conelunvmiaa  and  Effect  of  a  Judgment. 

144.  A  final  jadgToent  of  the  lapreme  court 
of  the    United    St&tes    ia    coDcliuiTe    upon    (he 

Ktiea,  and  cannot  be  reexamined.  Martirt  t. 
itier,  1  Wheat.  304.  (Thi*  cue  opholdi  nnd 
re-^rnu  the  case.  Smith  v.  Maryland,  6 
Cranch,  286.) 

145.  Tbe  judgment  of  a  court  of  campelent 

Kriadiction  la  oonclDaive  opon  tbe  partiei,  aa 
ng  aa  it  ramaiua  in  force.  WaUaet  v.  Uiktr,  4 
Bibb,  50(1. 

14t>.  A  jadrment  vill  be  preaumed  to  be  in 
force,  although  a  writ  of  emM  baa  been  aued  out 
tbeieon,  when  the  record  doea  not  ahow  a  diapo- 
aition  of  the  wril.    Gem  v.  AtcAoinna,  2  Stew.  512. 

147.  After  a  final  judgment,  the  court  baa  no 
power  to  aet  it  aside  and  direct  a  nonauit  Vo  he 
entered.     Morgan  r.  Hayi,  Biceae,  SS. 

14S.  On  an  iiaue  of  nvJ  tiet  record,  tbe  au- 
preme  court  doea  not  inapect  tbe  record  of  the 
commoD  pleaa,  but  receivea  atteated  copiea  from 
tbe  clerk  as  evidence  of  the  record.  Ladd  v. 
filunl,  4  Haia.  403. 

149.  In  PennnlTania,  under  the  construction 
given  to  the  4th  aeetion  oT  the  act  of  1705,  it 
waa  held,  that  a  sale  bj  a  aheriff,  under  a  jadg- 
ment  in  the  court  of  common  pleas  in  that  atate, 
paased  a  title  to  the  purchaser,  discharged  from  a 
prior  judgment  in  the  ciicoit  court  of  the  United 
States  for  that  diatriet,  aniaat  the  person  aa 
wbose  property  it  was  sold,  aa  well  as  againat 
the  persona  ftom  whom  the  title  passed  to  him. 
Thempeon  T.  Phillips,  1  Batd.  246. 

150.  A  judgment  under  the  atatute  of  Masaa- 
ohuaetts  of  1795,  c.  74,  upon  a  complunt  agwaat 
a  mill-owner  for  the  flowing  of  land,  where  the 
jury  aaseas  dunagea,  and  determine  tbe  height 
of  the  water,  and  the  season  at  which  the  flowing 
•ball  take  place,  is  conclusive  upon  the  partiea. 
Johiuon  V.  Kittrtdge,  17  Mass.  76.  Aiaiu  v. 
i>Mrs(m,7  Pick.  341. 

151.  A  judgment  in  an  action  between  the 
aame  parties,  m  tbe  same  form  of  action,  and  on 
the  aame  note,  ia  a  bar  to  a  aubaequent  auit, 
while  that  judgment  ia  unreveraad.  Ta^or  v. 
MKnight,  1  Mis.  2^2. 

I  S3.  A  judgment  in  an  action  on  a  note,  de- 
clared on  aa  a  contract  to  pa;  money,  cannot  be 
pleaded  in  bar  to  an  action  on  the  aame  note, 
declared  on  aa  a  contract  to  pay  money  in  foreign 
bills.     Jimet  V.  Falem,  4  Mass.  246. 

153.  A   judgment   Tendered   on   a   promiaaory 


a  goc 


I  barti 


tbongh  blank  apacei 

for  the  amount  of  damages  and  coata.      ffalts  v. 

Daick,  1  Maas.  232. 

154.  A  judgment  ofa  courtof  competent  jnria- 
dlction  ia  conclusive  between  the  aame  putiea,aad 
for  the  same  cause,  either  in  the  same  or  any  other 
court,     HaydM  v.  Bootkt,  S  A.  K.  Harah.  353. 

155.  In  order  that  a  former  judgment  may  be 
pleaded  in  bar,  it  must  appear  upon  the  record 
that  the  eauae  of  action  is  the  same  as  in  the  for- 
mer Boit.     Janet  v.  Faltt,  4  Maaa.  245. 

156.  A  former  judgment  eannot  be  pleaded  is 
bar,  unieaa  it  waa  directly  apon  the  same  point, 
and  between  the  same  parties  or  piiTies.  CIw- 
to»  V.  CjUmUua,  6  Hand.  86. 

157.  A  former  judgment  will  not  bar,  eicept  it 
be  for  the  same  canae  of  astion ;  and  it  aeema  this 
will  depend  upon  whether  the  aame  eridence 
wonld  aapport  both  actions.  (Jatet  v.  Gorekam, 
6  Verm.  317, 

mer  iodimwt: 

>r  of  fitct  or  tight  toliad 


onasabar  waadiatinctly  put  in  isane,  and  foonJ  by 
the  jury  m  the  former  auit  between  the  aame  pat- 
ties. Slu/cr  V.  aumtbreaker,  4  Gill  &  Johns.  345, 

159.  A  judgment  ia  admiaaible  aa  an  esto^tel 
only  between  partiea  and  privies,  and  upon  the 
points  actually  decided.  Btmnttt  v,  Uolmtt,  1 
bev.  &.  Bat.  486, 

160.  A  judgment  of  a  court  of  coDCOrrent  ju- 
risdiction is  conclusive  in  bar  of  ■  suit  between 
the  same  parties,  and  upon  the  same  cause  of 
action.  Gardntr  T.  Butktee,  3  Cow.  120.  Bmrt 
▼.  Sttmburgk,  4  ib.  559.  And  thi^  whether  it 
be  pleaded,  or  given  in  evidence  under  the  gene 
ra]  issue,  it.  And  if  it  do  not  appear  flora  tha 
face  of  the  record  in  the  fimner  suil,  it  is  compe- 
tent to  prove  by  parol  that  the  aame  matter  did 
arise  in  the  former  suit,  and  waa  tried  upon  the 
pleadings  in  the  reoord.  i£, 

161.  The  judgment  of  a  court  of  coneurrent 
"--"--'"-■--    ^-— itly  on  the  point  i' ' 


a  bar; 


vidence 


nclni 


e  be- 


parties  in  the  ■ 
another  court.  So  a  judgment  in  a  court  of  ex- 
clusive jurisdiction  is  conclneive  upon  the  same 
matter  between  the  same  parties,  coming  inei- 
dentalty  in  question  in  another  court  for  a  differ- 
ent purpose.  HUitkattrn  r.  DitlUbati,  i  Watts, 
183,  AlUer,  if  the  judgment  of  the  concurrent 
or  eiclnsire  court  be  given  npon  the  matter 
incidentally   cognisable,  ih. 

162.  If  a  former  judgment  npon  tbe  same 
point,  and  between  the  same  partiea,  is  not 
pleaded  in  bar,  hut  offered  in  evidence  under 
the  general  issue,  it  is  not  conclusive  evidence. 
Cleatan  v.  OAsml/in,  6  Rand.  86, 

163.  Judgment  in  an  action  of  book  debt  is  bo 
bar  to  an  action  on  a  bond.  Outpman  T.  Brattt- 
ard,  2  Roo^  37S. 

164.  Where  judgment  has  been  ^ren  for  a 
defendant,  because   of  the  insufficiency  of  the 

SlaintiS's  declaratton,  it  is  no  bar  to  another  anit 
>r  the  aame  cause.  Kn^al  v.  Tatbat,  I  A.  K. 
Marah.  321.      Hamel  v.  Lam-net,  ib,  330. 

165.  A  judgment  recovered  by  an  executor  ia 
no  bar  to  an  action  for  the  same  cause  by  aa 
administrator  d*  tntis  mnt.  Crsat  v.  Ckamlir- 
lm,4  Mass.  613. 

166.  A  former  judgment  between  the  sam* 
parties  ia  not  a  bar  to  a  subsequent  action  be- 
tween   them,    although    founded    on    the    same 

.contract,  where  Ihe  actions  are  instituted  ta 
enforce  distinct  and  independent  provisiooa  of 
such  contract,  R/>Hiu»*  v,  CrowniiuJkield,  1  N. 
Hamp.  76.  Thus,  where  a  special  contract  wai 
made  by  A  and  B,  with  C,  to  keep  for  bim,  in  a 
preacribed  manner,  a  number  of  aheep,  and  C 
had  recovered  judgment  in  an  action  against 
them  for  not  fiillillmg  in  all  reepeeta  their  con. 
tract ;  such  judgment  is  not  a  conclaaire  bar  to 
an  action,  by  A  and  B,  against  C,  for  the  keep- 
ing of  the  sheep.  U, 

167.  A  brought  a  suit  against  B,  for  a  month's 
labor,  and  B,  under  the  general  iasue,  set  up  as 
a  defence,  that  the  labor  had  been  done  under  a 
contract  to  labor  for  a  year,  which  he  bad  volon- 
larily  abandoned  beAire  it  waa  performed,  ajid 
the  jury  found  a  verdict  for  the  plaintiff,  ■  ~ 
which  judgment  — -  '■-—'-'•^  l'  ••-  l»-ii 
that  such  lindin, 
could  preclude  8  from  n 
against  A  upon  the  contract,  the  judgment  ia 
the  former  anit  not  being  npon  tbe  same  matter 
in  eontroversy  in  the  latter.  Totmt  r.  Jtiwtms,  S 
N.  Hamp,  250. 

166.  A  jadgment  on  a  contract,  wherein  the 
plaintiff  deoUrss  that  the  defaadut  B«d«ttook 


VI.    Coittltttivtiius  and  Effect  of  a  Judgmint, 

144.  A  GdkI  JDdgment  of  tbe  ■upreme  court 
of  the  Uniled  Statei  ii  coacluaive  Dpou  the 
putiea,  and  cannot  be  reei&mined.  Martin  v. 
Kunler,  I  Wheat.  3M.  (Th»  ca»  apboldi  and 
re-affirma  the  case.  ikniCA  v.  Maryland,  6 
Cranch,  386.) 

145.  The  judgment  of  a  court  of  competent 
luriedictiaa  ia  oonclaiiTe  upon  the  partiei,  ae 
long  u  it  remuni  in  force.  IfaUatt  v.  I/^W,  4 
Bibb,  50». 

14ti.  A  judgment  viU  be  preaimied  to  be  in 
fbrce,  although  a  writ  of  error  hai  been  sued  out 
thereon,  when  the  record  doea  not  show  a  diapo- 
iition  of  the  vrii.    Gei  T.  AickatiOK,  3  Stew.  512, 

147.  After  a  Gnal  judgment,  the  court  has  no 
power  to  eet  it  aside  and  direol  a  nonauit  to  be 
entered,     Morgan  ».  Hayi,  Breeae,  8«. 

im.  On  BQ  iuue  of  nul  till  record,  the  au- 
preme  court  doea  Dot  inipect  the  record  of  the 
eomnion  pleia,  but  receive!  atteated  copiea  from 
the  clerk  aa  evidence  of  the  record.  Ladd  v. 
Blunt,  4  Man.  40S. 

149.  In  PennaylTaBia,  under  the  eonatruction 
given  to  the  4th  section  of  the  act  of  1705,  it 
waa  held,  that  a  sale  bj  a  sheriff,  under  a  judg- 
ment In  the  court  of  common  pteas  in  that  stale, 
passed  a  title  to  the  purchaser,  discharged  from 

prior  judgment  ir  "--  -•—-■ ■  -'  ''--  "-='- 

autes  for   that 

whose    property 

the  persons  fhim  whom  the  title  paiaed  to  him. 

Tkompton  v.  FhUlips,  1  Bstd.  246. 

150.  A  judgment  under  the  statute  of  Masaa- 
ehuaetla  of  \79li,  c.  T4,  upon  a  complaint  agaiiut 
a  mUl-owner  for  the  flowiae  of  land,  where  the 
jury  asseaa  domagea,  and  determioe  the  height 
of  the  water,  and  the  season  at  which  the  flowmg 
■hall  take  place,  is  conclusive  upon  the  parties. 
JoAnjOH  1.  Kiartdgt,  17  Mass.  76.  Jdatiu  v. 
Pur^DB,  7Pich.  341. 

151.  A  jadgment   in  an  action  between  the 


nthe  H 


nof  a. 


qaent  suit. 


the    i 

while  that  judgment  is  unreversed. 

M-Knigkt,  1  Mis.  283. 

1B2.  A  judgment  in  an  action  on  a  note,  de- 
clared on  as  a  contract  to  pay  money,  cannot  be 
pleaded  in  bar  to  an  action  on  the  same  note, 
declared  on  as  a  contract  to  pay  money  in  foreign 
billa.    Jmut  V.  Faltt,  4  Haas.  246. 

153.  A  judgment  rendered  on  a  promissorj 
note  is  a  gocS  bar  to  an  action  on  such  note, 
though  blank  spaces  are  tell  in  such  judgment 
for  the  amount  of  damages  and  costs.  WMt  t. 
Demcl,,  \  Mass.  232. 

154.  Ajudgment  ofacouHof Competent juris- 
diction  i  a  conclusive  between  the  same  parties,  and 
Ibr  the  same  cause,  either  in  the  same  or  any  other 
court.     Haydat  r.  Bootke,  2  A.  K.  Manh.  353. 

155.  In  order  that  ■  former  judgment  may  be 
pleaded  in  bar,  it  must  appear  upon  the  record 
that  the  cause  of  action  is  the  same  as  in  the  for- 
mer suit.    Jotia  V.  Faltt,  4  Haas.  S45. 

156.  A  former  judgment  cannot  be  pleaded  in 
bai,  unless  it  was  directly  npon  dw  same  point, 
•od  between  the  same  parties  or  privies.  Cita- 
tm  V.  ChanMUt,  6  Rand.  B6. 

157.  A  former  judgment  will  not  bar,  except  it 
be  for  the  same  cauae  of  action ;  and  it  seems  this 
will  depend  upon  whether  the  same  evidence 
wonid  snppi»t  both  actions.  GoIm  v.  Gortham, 
5  Venn.  317. 

156.  A  former  jndgmenl  cannot  be  relied  upon 
■■  a  bar,  nnlsss  the  matter  of  fiwt  or  light  niied 


on  as  a  bar  was  distinctly  pnt  in  isaue,  and  found  by 
the  jniT  in  the  former  suit  between  the  same  par- 
tiea.  Shafer  v.  Stontirtaktr,  4  GiU  &.  Johns.  345. 

159,  A  jadgment  is  admissible  as  an  estoppel 
only  between  parties  and  privies,  and  upon  the 
points  actually  decided.  Btniutt  v.  Hotmu,  1 
Dev-  &.  Bat.  466. 

160,  A  judgment  of  a  court  of  eoncorrent  JB> 
riadiction  is  conclusive  in  bar  of  a  suit  between 
the  same  parties,  and  upon  the  same  canse  of 
ac^on.  Gardner  v.  Bucitet,  3  Cow.  ISC.  Bmt 
V.  Sltmkwgk,  4  ib.  558.  And  this,  whether  it 
be  pleaded,  or  gives  in  evidence  under  the  gene 
ral  issue,  it.  And  if  it  do  not  appear  IVom  the 
face  of  the  record  in  the  former  suit,  it  ia  compe- 
tent to  prove  by  parol  that  the  sane  matter  did 
arise  in  the  former  snit,  and  was  tried  upon  the 
pleadings  in  the  record,  ii. 

161,  The  judgment  of  a  court  of  coneurrenl 
jurisdiction  directly  on  the  point  at  iasne  ia,  a*  a 
plea,  a  bar  ;  or  aa  evidence  it  ia  conclusive  be- 
tween the  same  parties  in  the  same  matter  in 
another  court.  So  a  judgment  in  a  eonrt  of  ei- 
cluaive  jurisdiction  is  conclusive  npon  the  same 
matter  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  court  for  a  differ- 
ent purpose.  Hibthaam  t,  DalleUn,  4  Watts, 
183.  AlUtr,  if  the  judgment  of  the  concurrent 
or  exclusive  court  be  given  upon  the  matter 
incidentally   cognisable,  Ht. 

163,  If  a  former  judgment  upon  the  same 
point,  and  between  the  aame  parties,  is  sot 
pleaded  in  bar,  but  oSered  in  evidence  under 
the  general  iasue,  it  is  not  conclnaire  evidence. 
CltatoH  V,  CAnmiJiii,  6  Rand.  86, 

163.  Judgment  in  an  action  of  book  debt  ia  no 
bar  to  an  action  on  a  bond.  Chaf  mjin  v.  Brmim- 
ard,  2  Koot,  375. 

164,  Where  judgment  has  been  given  for  a 
defendant,  because  of  the  insufficiency  of  the 
plsintiff's  declaration,  it  ■■  no  bar  to  another  suit 
for  the  same  cause,  Keitdai  v.  Taltat,  1  A.  K. 
Marsh.  321.     Hamtl  v.  Lovrtnce,  ib,  330. 

165,  A  judgment  recovered  by  an  execntor  ia 
no  bar  to  an  sction  for  the  same  cause  by  sa 
administrator  da  bonii  wni.  GreaC  v.  Chambtr- 
Jii>,4Masa.  613. 

166.  A  former  judgment  between  the  sama 
parties  ia  not  a  bar  to  a  subsequent  action  be- 
tween  them,  ahhongh    founded   on  the   same 

^contract,  where  the  actions  are  inatitnted  to 
enforce  distinct  and  independent  proviaions  of 
such  contract,  RoUnMon  v,  CrownitiMlUtid,  1  S. 
Hamp,  76,  Thus,  where  a  special  contract  waa 
made  by  A  and  B.  with  C,  to  keep  for  him,  in  a 
pretcribed  manner,  a  number  of  sheep,  and  C 
had  recovered  judgment  in  an  action  against 
them  for  not  fullillmg  in  all  respecte  their  con- 
tract ;  such  judgment  ia  not  a  conclusive  bar  to 
an  action,  by  A  and  B,  againat  C,  for  the  kre^ 
ing  of  the  sbeep.  ii. 

167.  A  brought  a  suit  against  8,  br  a  month'a 
tabor,  and  B,  under  the  general  issue,  set  up  ■■ 
a  defence,  that  the  labor  had  been  done  under  a 
contract  to  labor  for  a  year,  which  he  bad  vuliui- 
tarily  abandoned  before  it  was  performed,  apd 
the  jury  fonnd  a  verdict  for  the  plaintiff,  on 
which  judgment  waa  rendered.  It  was  beld, 
that  such  finding  waa  not  an  estoppel,  which 
could  preclude  p  from  maintaining  an  action 
agunst  A  npon  the  aontTact,  the  jndgment  is 
the  former  snit  not  being  upon  the  aame  matleT 
in  controversy  in  the  latter,  T<nmu  v,  Jfimmt,  S 
N.  Kamp.  25fl. 

168,  A  judgment  on  a  contract,  wherein  th* 
plaintiff  daekiM  tb*t  (he  defendant  nadartoak 
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to  trantport  goods  from  A  to  B  at  his  own  risk, 
it  no  bar  to  an  action  on  a  eontraot  whereby  the 
defendant  is  declared  to  be  liable  for  all  risks 
until  he  shall  acconnt  for  the  proceeds  of  such 
goods.    Bridge  ▼.  Austin^  4  Mass.  115. 

169.  Judgment  that  **  plaintiff  from  having 
and  maintaining  his  suit  ought  to  be  barred,  and 
that  the  defendant  recorer  his  cost,'*  being  the 
usual  tbrm  in  Vermont,  is  a  bar  to  another  action 
for  the  same  cause,  and  may  be  so  pleaded. 
Dixon  ▼.  Shulear,  4  Verm.  354. 

170.  A  judgment  for  past  damages,  or  a  ver- 
dict and  judgment  thereon,  that  the  complainant 
has  suffered  no  damages,  is  no  bar  to  a  subse- 
quent complaint  for  damages  subsequently  ac- 
cruing Staple  ▼.  Springs  10  Mass.  72.  Nor  is 
a  judgment  at  common  law  for  damage  caused 
by  the  erection  of  a  mill  a  bar  to  process  under 
the  statute,  for  damage  by  the  continuance  of  it. 

171.  A  judgment  upon  an  account  annexed,  in 
which  the  derendant  is  credited  for  certain  goods, 
is  not  conclusive  as  to  the  yalue  of  such  goods, 
so  as  to  bar  a  suit  by  the  defendant  for  their 
proper  yalue,  or  to  prevent  him  from  showini^ 
such  value  to  exceed  the  amount  credited. 
Minor  v.  Walter,  17  Mass.  337. 

172.  In  an  action  on  the  case,  in  the  nature  of 
a  conspiracy  for  obtaining  goods  by  false  repre- 
sentations,  a  judgment  on  the  merits  is  conclu- 
sive, and  a  bar  to  any  new  form  of  action.  Ltv- 
srmore  v.  Herschell,  3  Pick.  33. 

173.  Where  the  plaintiff,  whilst  illegally  im- 
prisoned  by  the  defendant,  brought  an  action  for 
assault,  battery,  and  imprisonment,  and  recov- 
ered judgment,  it  was  held,  that  such  judg. 
ment  could  not  be  pleaded  in  bar  to  an  action 
brought  after  the  imprisonment  ceased,  for  a  like 
eause,  and  that,  if  so  pleaded,  the  plaintiff  might 
newly  assign  for  the  continuance  of  the  imprison- 
ment.    Leuind  v.  Marsk,  16  Mass.  389. 

174.  A  suit  against  a  defendant  as  indorser  of 
a  note  given  as  conditional  payment  of  goods 
sold,  and  a  suit  against  the  defendant  For  the 
goods  sold,  are  upon  distinct  and  different  causes 
of  action,  and  a  judgment  in  the  first  cannot  be 
pleaded  in  bar  of  the  second.  Clark  v.  Yowig,  1 
Cranch,  181. 

175.  A  former  prosecution  and  acquittal  is  a 
good  bar  to  a  second  for  the  same  cause,  matter, 
and  thing.     Leavensuwrtk  v.  Temltiwtfn,  1  Root, 

4«5D. 

176.  A  former  convietton  and  judgment,  pro> 
cured  by  the  fraud  of  the  defendant,  is  no  bar  to 
a  subsequent  prosecution  for  the  same  offence  ;  as 
where  the  defendant  himself  entered  the  first 
complaint  against  himself,  and  virtually  con- 
ducted the  whole  prosecution.  State  v.  Little^  1 
N.  Hamp.  257. 

177.  A  recoyeiy  in  assumpsit  against  a  sheriff, 
for  money  had  and  received  by  him  in  his 
official  capacity,  is  no  bar  to  an  action  on  his 
bond,  against  the  sureties,  for  the  same  money. 
Jones  V.  Oswald,  2  Bailey,  214. 

178.  An  officer  having  neglected  to  serve  an 
execution,  and  being  sued  for  such  neglect, 
satisfied  the  judgment  creditor.  Held,  that  this 
was  no  bar  to  an  action  on  the  judgment,  brought 
in  the  name  of  the  creditor,  but  for  the  benefit 
of  the  officer.    Allen  v.  Holdm,  9  Mass.  133. 

17^  Ajndgment  for  the  plaintiff  in  trespass 
de  bonis  otportaHs  against  a  deputy  sheriff,  and 
execution  taken  out  thereon,  though  unsatisfied, 
may  be  pleaded  in  bar  to  an  action  against  the 
sheriff  for  the  same  trespass.  Campbell  v.  Phelps, 
1  Kiek.  €B.    And,  it  seen*,  a  judgment  for  the 


plaintiff  in  trespass  do  bonis  aaporUUia  is  a  bar  to 
an  action  against  a  co-trespasser,  ih. 

180.  A  jttdrment  against  a  sheriff's  deputy,  for 
a  default  of  his  officul  duty,  and  a  commitment 
of  his  body  on  execution,  is  no  bar  to  an  action 
against  the  sheriff,  for  the  same  default.  Mor- 
gan  V.  Chester,  4  Conn.  387. 

181.  Where  a  sale  of  goods  was  made,  and  the 
note  of  the  vendee  taken  for  their  value,  and  the 
goods  were  afterwards  attached  as  the  property 
of  the  vendor,  held,  that  a  judgment  in  favor  of 
the  officer,  in  a  suit  brought  by  the  vendee  for 
the  goods,  was  a  valid  defence  to  an  action  on 
the  note.     Bailsy  v.  Foster,  9  Pick.  139. 

182.  It  is  no  bar  to  an  action  on  the  case,  for 
taking  g^oods,  which  plaintiff  has  attached,  out 
of  the  custody  of  the  law,  thereby  destroying  the 
lien,  and  debating  him  of  recovering  his  debt, 
that,  in  a  former  action  on  a  replevied  bond  for 
the  same  goods  against  the  plaintiffs,  the  bond 
had  been  adjudged  void.  MagiU  v.  Casey,  1 
Day,  13. 

183.  Where  judgment  has  been  rendered  for 
the  plaintiff,  he  cannot  maintain  a  second  aotion 
amnst  the  same  party  by  evidence  which  was 
offered,  though  rejected,  at  the  former  trial,  such 
evidence  being  applicable  to  the  same  cause  of 
action  in  both  suits.  Smith  v.  Whiting,  11  Mass 
445. 

184.  A  judgment  in  trover,  if  execution  be 
sued  out  thereon,  though  without  satisfaction,  is 
a  bar  to  an  action  of  trespass  afterwards  brought 
by  the  same  plaintiff,  against  another  person,  for 
taking  the  same  goods.  Whits  v.  Fhilbriek,  5 
Greenl.  147. 

185.  In  actions  of  trespass,  or  for  torts  gen- 
erally, nothing  is  conclusively  settled  by  verdict 
and  judgment,  except  the  points  put  directly  in 
issue.  Standish  v.  Parker,  2  Pick.  20.  And  a 
judgment  on  the  general  issue,  for  the  plaintiff, 
in  an  action  for  erecting  an  obstruction  to  the 
plaintiffs  way,  is  not  conclusive  as  to  the  plain- 
tiffs title  or  right  of  way.  Parker  v.  Standish^ 
ib.  Pmrker  v.  Standish,  3  ib.  286.  But  such 
jndffment  is  admissible,  though  not  conclusive 
evidence  of  the  right  of  way,  in  a  subsequent 
action  for  a  continuanee  of  the  obstruction. 
Starutish  v.  Parker,  ib. 

186.  A  judgment  for  the  plaintiff,  in  an  action 
of  trespass  ie  bonis  asportatis,  brought  in  the 
name  of  one  who  owned  the  goods  at  the  time  of 
the  trespass,  but  for  the  ^nefit,  and  by  the 
authority,  of  a  vendee  of  said  goods,  is  a  bar  to  a 
subsequent  action  for  the  same  cause  by  the 
vendee.     Boymton  v.  WHlard,  10  Pick.  166. 

187.  A  judgment  in  favor  of  the  plaintiff,  in 
an  action  of  trespass  to  try  title,  is  conclusive, 
between  the  parties,  as  to  all  titles  which  the 
defendant  had  at  the  time  of  the  trial.  CasUm 
V.  Perry,  1  Bailey,  533. 

188.  A,  having  crossed  a  river  below  the  close 
of  B,  tore  down  part  of  his  dam  on  the  other 
side,  and  then  recrossed  and  entered  said  close. 
Held,  thai  the  latter  act  was  a  distinct  trespass, 
and  that  a  judgment  for  such  act  would  be  no 
bar  to  a  like  action  for  the  former  trespass. 
White  V.  Mosely,  8  Pick.  356. 

189.  A  verdict  and  judgment  between  the  same 
parties,  or  their  privies,  on  the  same  subject-mat- 
ter, though  in  a  different  form  of  action  and  in 
the  court  of  a  different  state,  are  admissible  and 
conclusive.  Marsh  v.  Pier,  4  Rawle,  273.  In  such 
case,  it  is  not  necessary  to  plead  the  prior  judg- 
ment, to  make  it  admissible  or  conclusiye.  ib. 

190.  A  judgment  in  favor  of  the  defendant, 
Qpon  a  damumr  to  the  dedaratieny  ia  no  bar  to 
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ft  sabaequent  tuit  for  the  lame  caiue.  Stevens  y. 
Dunbar,  1  Blackf.  56. 

191.  A  former  judgment  is  conclusive  only 
between  parties  and  privies.  Edwards  v.  J/CCon' 
nell,  Cooke,  305. 

11)2.  Judgment  in  favor  of  one,  claiming  the 
property  against  an  attaching  officer,  does  not 
bind  the  attaching  creditor  unless  he  had  notice 
of  the  suit.     PeasUe  v.  Stamford,  firayt.  140. 

193.  Since  the  Pennsylvania  act  of  6th  April, 
1630,  a  judgment  against  one  of  two  defendants, 
on  one  of  whom  alone  service  has  been  made, 
is  no  bar  to  a  suit  against  the  other  defendant, 
upon  the  same  note.  Vanemen  v.  Herdman,  3 
Watts,  302. 

194.  In  an  action  on  a  writing  obligatory, 
made  in  the  name  of  a  firm,  where  it  is  alleged 
that  the  persons  composing  the  firm  sealed  the 
bond  with  their  seal  after  judgment,  by  nil  dicit  all 
are  bound.    JTKnight  v.  WUkins,  1  Mis.  308. 

196.  A  judgment  against  one  of  two  joint  con- 
tracting parties  is  a  bar  to  an  action  against  the 
other  upon  the  same  contract.     Gibbs  v.  Bryant, 

1  Pick.  118.  Ward  v.  Johnsfm,  13  Mass.  148. 
But  where  the  makers  of  a  note  jointly  and 
severally  contract,  a  judgment  against  one  is  no 
bar  to  an  action  against  the  others.  Simonds  v. 
Center,  6  Mass.  18.  And  judgment  will  be  given 
in  each  of  several  actions  against  such  contract- 
ing  parties,  for  costs  as  well  as  damages,  though 
all  the  judgments  be  recovered  at  the  same  term. 
ih.  But  a  satisfied  judgment  against  an  indorser 
is  a  bar  to  an  action  against  the  promisor ;  and 
though  such  action  was  commenced  at  the  same 
term  as  that  against  the  indorser,  costs  will  be 
allowed  to  the  defendant.  GUmore  v.  Carr,  2  ib. 
171. 

196.  Where  an  action  was  commenced  in  the 
name  of  A,  B,  and  C,  jointly,  and  A  becoming 
nonsuit,  judgment  was  rendered  for  costs  against 
all  the  plaintiffs,  and  was  satisfied  by  B,  it 
was  held,  in  an  action  by  B  to  recover  one  third 
costs  of  A,  that  the  judgment  was  not  conclusive, 
and  that  A  might  give  in  evidence  that  the 
former  action  was  commenced  in  his  name  with- 
out his  assent,  and  that  he  had  no  interest  therein. 
WiUon  V.  Mower,  5  Mass.  407. 

197.  An  unsatisfied  judgment  against  the 
maker  of  a  note  is  no  bar  to  an  action  against 
the  indorser,  though  the  person  of  the  maker  has 
been  taken  in  execution  and  imprisoned.  Porter 
V.  Ingraham,  10  Mass.  88. 

198.  No  judgment  can  affect  others  than  parties 
or  privies  to  it.  Dennison  v.  Hyde,  6  Conn.  508. 
Shadhum  v.  Jinnings,  1  A.  E.  Marsh.  179.  Edy 
V.  WiUiams,  1  Root,  185. 

199  A  writ  of  restitution  on  the  reversal  of  a 
judgment,  binds  personal  property  from  the  time 
it  comes  into  the  hands  of  the  sheriff,  and  real 
property  from  the  time  of  levy.     BoaVe  Appeal, 

2  Rawle,  37. 

200.  The  grantee  of  land  is  not  bound  by  a 
judgment  in  a  suit  subsequently  commenced 
by   his    own    erantor,    against    his    immediate 

J  grantor,  upon  the  covenants  in  his  deed.     Wina- 
ow  V.  Grindal,  2  Greenl.  64. 

201.  In  an  action  of  covenant  broken,  a  judg- 
ment affainst  the  grantee,  recovered  by  one  claim- 
ing under  a  prior  title,  is  not  conclusive  against  a 
grantor  who  had  no  notice  of  the  former  suit. 
Perkins  v.  Pitts,  11  Mass  125.  But  otherwise,  if 
the  warrantor  had  due  notice  of  such  suit.  Ham- 
ilton V.  Cutts,  4  Mass.  349,  353. 

202.  In  an  action  of  covenant  broken,  alleging, 
as  an  incumbrance,  an  existing  right  of  dower,  a 
judgment  against  the  plaintiff,  by  one  claiming 


such  right,  cannot  be  questioned  by  the  defend* 
ant.     Stinson  v.  Sumner,  9  Mass.  143. 

203.  A  mere  disseizor  in  possession  cannot 
object  to  the  title  of  one  claiming  under  a  juog- 
ment  against  a  prior  owner,  that  such  judgment 
was  fraudulently  obtained.  Wellington  v.  Gale, 
13  Mass.  483. 

204.  Where  an  action  was  brought  upon  a 
promissory  note,  on  which  were  several  indorse- 
ments of  part  payment,  and  the  defendant  ^>- 
peared  and  defended  the  suit,  it  was  held,  that 
judgment  for  the  plaintiff  was  eonclusive,  ana 
that  the  defendant  could  not  be  allowed  to  ques- 
tion it  in  an  action  for  money  had  and  received 
against  the  plaintiff,  being  for  an  amount  of  par- 
tial payments  not  indorsed  upon  the  note.  Lo- 
ring  V.  Mansfield,  17  Mass.  394.  But  where  A, 
holding  B's  note,  neglected  to  indorse  a  part  pay- 
ment received  thereon,  and  subsequently  recov- 
ered judgment  for  the  full  amount  of  the  note,  it 
was  held,  that  B  might  recover  in  assumpsit  the 
amount  of  the  part  payment,  the  judgrment  hav- 
ing been  rendered  by  default,  and  B  having  a 
right  to  trust  that  the  indorsement  would  be 
made.  Rowe  v.  Smith,  16  Mass.  306.  And 
where  an  attorney,  having  received  part  payment 
of  a  note  given  to  him  for  collection,  and  put  in 
suit  by  him,  took  judgment  and  execution  for  the 
full  amount  of  the  note,  it  was  held,  that  he  was 
liable,  in  an  action  for  money  had  and  received, 
to  the  judgment  debtor,  havmg  been  ffuilty  of  a 
breach  of  trust  in  omittmg  to  indorse  the  amount 
received,  though  he  had  paid  over  the  amount  to 
his  client,  and  though  the  judgment  was  still  un- 
satisfied.    Fowler  v.  Shearer,  7  Mass.  14. 

205.  A  judgment  in  favor  of  one  joint  and 
several  promisor  is  no  bar  to  an  action  against 
another  promisor,  unless  it  appear  that  the  judg- 
ment was  founded  on  a  discbarge  or  satisfaction 
of  the  contract.  Townsend  v.  Riddle,  2  N.  Hamp. 
448.  Thus  a  decision  of  the  commissioners  of  the 
insolvent  estate  of  one  of  two  joint  promisors  of  a 
negotiable  note,  disallowing  such  note,  is  no  bar 
to  an  action  against  the  other  joint  promisor,  ik, 

206.  A  brought  an  action  of  assumpsit  against 
S.  and  S.,  as  partners,  under  the  firm  of  S.  and  S. 
and  Co.,  and  makers  of  a  promissory  note,  and 
recovered  a  judgment  against  them,  which  was 
unsatisfied.  Afterwards,  discovering  that  P.  and 
V.  were  also  partners  in  the  firm  at  the  time  the 
note  was  given,  he  brought  an  action  against  the 
four,  as  makers  of  the  same  note.  Held,  that  the 
judgment  recovered  against  two  of  the  defendants 
on  9ie  note  was  a  bar  to  a  subsequent  suit  against 
the  four  defendants,  for  the  same  cause  of  action. 
Robertson  v.  Smith,  18  Johns.  459. 

207.  A  judgment  in  favor  of  a  slave,  in  a  soit 
for  his  freedom,  can  have  no  effect  against  any 
party  except  the  defendant,  and  those  claiming 
under  him,  posterior  to  such  judgment.  Kitty  v. 
Fitzhugh,  4  Rand.  600. 

208.  A  judgment  that  the  mother,  a  free  white 
woman,  shall  be  a  slave,-  under  the  Maryland  aet 
of  1663,  c.  30,  is  not  conclusive  evidence  against 
the  issue.  Toogood  v.  SciM,  2  Har.  6l  M*Hen. 
26.     Butler  v.  Graig,  ib.  214. 

209.  A  verdict  and  judgment  that  the  mother 
was  bom  free,  is  not  conclusive  evidence  of  the 
freedom  of  her  children,  unless  between  the  same 
parties,  or  privies.    Wood  v.  Daois,  7  Cranch,  271 . 

210.  *'  A  transaction  between  two  part^  in  a 
judicial  proceeding  is  not  binding  upon  a  third." 
M'Eaehem  v.  Cochran,  1  M'Cord,  338. 

211.  A  judgment  by  a  justice  of  the  peace,  for 
the  plaintiff,  in  a  case  where  he  had  no  jurisdic- 
tion, is  no  bar  to  a  future  suit  for  the  Mune  oanst 
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4>f  action ;  neither  is  a  judgment  of  the  circoit 
court,  on  appeal,  rendered  ror  «want  of  jurisdic- 
tion.    Reading  v.  Price^  3  J.  J.^arah.  61. 

212.  A  recovery  in  an  action  of  debt,  before  a 
iustice  of  the  peace,  is  not  a  bar  to  a  subsequent 
action  of  debt,  by  the  same  plaintiff  against  the 
same  defendant,  for  a  demand  arising  prior  to  said 
recovery,  unless  it  appears  that  me  cause  of 
action  is  the  same.  Smock  v.  Throckmorton,  3 
Halst.  216.    See  also  ^««ry  v.  Fitch,  4  Conn.  362. 

21 3.  Where  a  justice  has  jurisdiction,  his  judg- 
ment, though  erroneous,  is  binding  on  the  parties, 
until  reversed  on  certiorari  or  appeal.  Emery  v. 
J^elscn,  9  S.  &  R.  12. 

214.  The  validity  of  the  judgment  or  judicial 
act  of  a  justice  of  the  peace  cannot  be  attacked 
collaterally.  Tarbox  v.  Hays,  6  WatU,  398. 
Thompson  v.  O'Hanlen,  6  Watts,  492. 

215.  Whether  a  judgment,  apparently  beyond 
the  juri/sdiction  of  the  court  rendering  it,  is  to  be 
treated  as  void  in  a  collateral  proceeding,,  until  set 
aside  by  regular  process  therefor,  qtutre.  Tick- 
out  V.  CiUey,  3  Verm.  415. 

216.  A  judgment  on  conviction  of  theft,  before 
a  justice  of  the  peace,  is  no  bar  to  an  information 
before  the  superior  court  for  a  robbery  committed 
at  the  same  time  and  for  ^e  same  Uiefl.  State 
V.  Farrand,  1  Root,  446. 

217.  A  judgment  of  a  justice  of  the  peace,  on 
conviction  of  a  person  before  him  for  a  breach  of 
the  peace,  is  no  bar  to  an  information  against  the 
same  person  for  a  riot.    Hurd  v.  State,  2  Root,  186. 

218.  A  judgment  in  an  action  for  an  assault 
and  battery,  before  a  justice's  court,  in  New 
York,  though  unreversed,  was  held  no  bar  to  a 
subsequent  action  on  the  case  for  the  same  injury, 
the  former  action  not  being  within  the  jurisdic- 
tion of  the  justice,  and  therefore  a  nullity.  Blin 
V.  Campbell,  14  Johns.  432. 

219.  A  judgment  against  a  school  district  can- 
not be  impeached  collaterally  by  an  inhabitant 
whose  property  has  been  taken  to  satisfy  such 
judgment.     MLoud  v.  Selby,  10  Conn.  390. 

2^.  A  satisfied  judgment  against  a  debtor,  as 
trustee,  though  recovered  in  an  action  com- 
menced after  an  action  by  the  creditor,  is  conclu- 
sive against  the  creditor's  recovery.  Foster  v. 
Jones,  \b  Mass.  185.  But  judgment  for  the  trus- 
tee, upon  his  answer  that  he  has  paid  the  debt, 
does  not  preclude  the  creditor,  in  another  suit, 
from  showing  that  the  debt  is  still  due.  Groves 
V.  Broum,  11  Mass.  334. 

221.  A  judgment  recovered  by  trustee  process 
against  the  debtor,  as  trustee,  is  a  good  bar  to  an 
action  bv  the  creditor,  or  by  the  assignee  of  such 
creditor  s  claim,  though  assigned  before  the  for- 
mer action,  unless  the  debtor  had  notice  of  such 
assignment,  and  might  have  disclosed  it  in  his 
answer  as  trustee.  Ferkins  v.  Parker,  1  Mass. 
117.  Wood  V.  Partridge,  11  Mass.  488.  But 
where  the  maker  of  a  promissory  note  not  nego- 
tiable charged  himself  as  trustee  of  the  promisee, 
the  assignee  of  the  note  was  allowed,  in  an  action 
against  the  maker,  to  show  that  he  had  due 
notice  of  the  assignment,  and  that  there  was  col- 
lusion between  him  and  the  parties  to  the  former 
suit.     Andrews  v.  Herring,  5  Mass.  210. 

222.  Where  one  summoned  as  trustee  disclosed 
certain  specified  articles  in  his  hands,  and  was 
thereupon  adjudged  trustee,  and  execution  issued 
against  the  effects  in  ^lis  hands,  it  was  held,  in  an 
action  of  trespass  against  the  officer  levying  on 
such  efiects,  that  the  judgment  was  conclusive, 
and  that  the  action  could  not  be  maintained  on 
the  ground  that  the  articles  were  exempt  from 
Attachment.     Haskell  v.  Sumner,  1  Pick.  459. 


223.  A  judgment  against  a  debtor,  as  trustee 
or  garnishee  of  his  creditor,  in  a  process  of  for- 
eign attachment,  rendered  by  a  competent  court 
in  another  state,  is  a  good  bar  to  an  action  by 
such  creditor.  HuU  v.  Blake,  13  Mass.  153. 
Stevens  v.  Gaylord,  11  Mass.  256.  And  where 
the  maker  of  a  negotiable  promissory  note,  being 
summoned  in  another  state  as  trustee  of  the 
promisee,  disclosed  said  note,  and  was  thereon 
adjudged  trustee,  it  was  held,  that  such  judg- 
ment was  a  bar  to  an  action  by  an  indorsee  of 
said  note,  though  it  had  been  indorsed  to  him 
before  the  bringing  of  the  first  action.  Hull  ▼ 
Blake,  13  Mass.  153. 

224.  A,  B,  and  C  were  partners.  After  the 
death  of  A,  B  and  C  recovered  judgment  against 
D,  founded  on  a  partnership  transaction.  A 
creditor  of  B  and  C  then  brought  foreign  attach- 
ment to  recover  the  debt  of  D,  and  introduced 

'  the  judgment  against  him'  to  prove  his  indebted- 
ness to  B  and  C.  It  was  held,  that  the  repre- 
sentatives of  A  were  not  precluded,  by  such 
judgment,  from  showing  that  B  and  C  were 
debtors  to  the  partnership,  and  had  no  interest  in 
the  debt  of  I>,  but  that  it  belonged  to  A  alone. 
Barber  v.  Bank,  9  Conn.  407. 

225.  A,  having  recovered  judgment  against  B, 
took  land  in  execution,  and,  during  the  pendency 
of  the  action,  B  was  summoned  as  trustee  of  A, 
and  satisfied  a  judgment  recovered  against  A*s 
goods,  effects,  and  credits,  in  his  hands.  In  an 
action  of  ejectment  by  A,  against  B,  for  the  land 
taken  in  execution,  it  was  held,  that  the  judg- 
ment and  levy  could  not  be  questioned  by  B. 
Gridley  v.  Harraden,  14  Mass.  496. 

226.  A  was  interested  to  the  amount  of  ^100 
in  a  judgment  recovered  by  B  against  C ;  and  an 
execution  was  afterwards  issued,  at  the  suit  of 
D,  against  C,  on  a  junior  judgment,  under  which 
execution,  A  purchased  the  land,  as  the  trustee 
of  B,  and  took  a  deed  from  the  sheriff,  and  im- 
mediately conveyed  the  land  to  B,  by  whom  the 
consideration  was  advanced.  An  execution  was 
then  issued,  upon  the  elder  judgment,  for  the 
amount  of  A's  interest  therein,  and  levied  upon 
the  same  premises,  which  were  sold,  and  con- 
veyed by  the  sheriff  to  A.  Held,  that  A,  having 
executed  the  trust,  by  conveying  the  land  to  B, 
when  purchased  by  him  at  the  first  sale,  was  not 
thereby  estopped  from  subsequently  acquiring  a 
title  to  the  same  premises,  and  might  recover 
them,  in  an  action  of  ejectment,  against  a  person 
holding  under  B  ;  and  that,  although  B  forbade 
the  second  sale,  the  conveyance  under  it  was  not 
inoperative,  at  least  that  it  could  not  be  inquired 
into  in  a  collateral  action,  and  could  only  be  de- 
termined on  a  direct  application  to  the  supreme 
court  or  a  court  of  equity.  Jackson  v.  Muls,  13 
Johns.  463. 

.  227.  A  conveyed  to  B  a  tract  of  land  in  mort- 
gage. B  entered,  and  leased  the  land  to  A.  C, 
having  acquired  only  the  right  to  redeem  the 
land,  brought  a  writ  of  entnr  against  A,  obtained 
judgment,  and  by  virtue  of  an  execution  turned 
A  out  of  possession.  A  immediately  reentered, 
for  which  C  brought  trespass.  It  was  held,  that 
the  judgment  was  conclusive  between  the  par- 
ties ;  that,  at  the  time  it  was  rendered,  the  right 
of  possession  was  in  C.  Bateheldier  v.  Robinson, 
6  N.  Hamp:  12. 

228.  A  judgment  that  the  tenant  recover  his 
costs,  in  an  action  of  formedon  in  descender,  is  a 
bar  to  an  action  of  entry  sur  disseisin,  for  the 
same  lands,  against  the  heir  of  such  tenant.  Kent 
V.  Kent,  2  Mass.  338. 

229.  A  judgment  of  confiscation  under  the 
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absentee  laws,  thonf^h  rendered  after  the  treaty 
had  declared  that  no  farther  confiscations  should 
take  place,  and  even  though  such  treaty  virtually 
repealed  those  laws,  cannot  be  avoided  in  a  trial 
of  title  to  lands  claimed  under  such  judgment. 
Jlfma  y.  Bright,  4  Mass.  282. 

230.  Where  judgment  was  rendered  by  default 
upon  a  contract,  and  a  mortgage  given  to  secure 
the  amount,  it  was  held,  in  an  action  for  posses- 
sion upon  such  mortgage,  that  the  judgment 
could  not  be  impeached,  or  Uie  mortgage  avoided, 
on  the  ground  of  usury  in  the  originsu  contract. 
T/uUeker  v.  Gammon,  12  Mass.  268.  And  where 
A  recovered  judgment  against  B  for  the  insu- 
rance of  a  vessel,  and  B  afterwards  commenced 
an  action  to  recover  the  amount  paid  on  said 
judgment,  on  the  ground  that  A  obtained  the  in- 
surance by  fraud,  knowing  of  the  loss  at  the  time 
of  insuring,  and  that  the  fraud  was  not  discov- 
ered until  after  paynient,  it  was  held,  that  the 
judgment  waa  conclusive,  and  that  the  action 
comd  not  be  maintained.  Homer  v.  Fish,  1  Pick. 
435. 

231.  In  an  action  by  a  mortgagee  for  posses- 
sion, the  mortgagor  defended  the  suit  on  the 
ground  of  usury,  but  judgment  was  rendered  for 
3ie  mortgagee.  Held,  that  this  was  an  estoppel 
to  an  action  by  a  grantee  of  the  mortgagor,  who 
brought  his  writ  of  entry,  and  would  support  his 
action  by  proof  of  the  usury.  Adams  v.  Bamss, 
17  Mass.  365. 

232.  Where,  upon  a  petition  for  partition  by 
one  of  several  tenants  in  common,  notice  is 
given  to  all  parties  interested,  the  judgment  is 
conclusive  upon  a  tenant  in  possession,  so  that 
he  cannot  subsequently,  by  showing  a  disseisin 
of  the  tenants  in  common,  question  the  title  of 
the  petitioner  to  partition.  Cook  v.  Allen,  2 
Mass.  462. 

233.  A  judgment  upon  a  writ  illegally  filled  up 
by  a  deputy  sheriff,  contrary  to  the  statute  of  1783, 
c.  44,  §  3,  upon  which  land  was  attached,  and 
afterwards  set  off  on  execution,  gives  no  title  as 
against  a  purchaser  to  whom  the  land  was  con- 
veyed after  attachment,  but  before  judgment; 
but  such  judgment  might  be  valid  as  between  the 
parties.     Smith  v.  SkuSon,  6  Pick.  483. 

234.  A  judgment  upon  default,  upon  an  ac- 
count annexed,  in  which  the  defendant  is  cred- 
ited with  the  full  value  of  services  rendered  by 
him,  is  a  good  defence  to  an  action  by  said 
defendant  Sit  such  services,  commenced  during 
the  pendency  of  the  first  action.  Briggs  v.  Rich- 
mond^ 10  Pick.  391. 

235.  A  judgment  by  default  in  an  action  on  a 
promissory  note,  in  Maryland,  admits  the  cause 
of  action  and  the  defendant's  liability  to  the 
amount  of  the  note ;  but  the  note  must  be  pro- 
duced on  the  trial,  that  it  may  be  seen  whether 
any  part  of  it  has  been  paid,  which  need  not 
be  proved.  Kiersted  v.  Rogers,  6  Har.  &  J. 
283. 

236.  A  judgment  by  defiiult,  in  an  action  of 
debt  on  a  bond,  is  final.  Craig  v.  Alston,  1  &ep. 
Con.  Ct.  123. 

237.  Although  pleas  are  on  file,  judgment  by 
nil  dieit  may  Be  rendered,  and  such  judgment 
authorixes  the  presumption  that  the  defendant 
was  present  and  did  not  attempt  to  support  his 
pleas.     Bryant  v.  Simpson,  3  Stew.  339. 

238.  Where,  in  an  action  of  debt,  the  plaintiff, 
after  pleas  filed,  obtains  leave  for  and  files  an 
amended  declaration  in  assumpsit,  and  at  a  sub- 
sequent term  takes  judgment  by  nil  dieit,  the 
court  will  not  reverse  the  judgment  for  such 
irregulaxity  when  the  eourt  below  was  not  called 


on  to  decide  upon  the  points  or  irregularitf. 
Hawly  V.  HohnM,  1  Mis.  84. 

239.  A  judgment,  as  well  by  confession  as 
otherwise,  is  conclusive,  while  it  is  in  force,  as 
to  every  thing  that  might  have  been  pleaded  or 
given  in  evidence  in  defence,  except  matter  in 
set-off.     Barney  v.  Gof,  1  Chip.  304. 

240.  A  judgment  of^^nonsuit  is  a  decision  as  to 
the  cause.     English  v.  Seott,  1  Mis.  495. 

241.  A  judgment  rendered  upon  a  nonsuit  on 
the  merits  is  no  bar  to  a  future  action  for  the 
same  cause.  Bridge  v.  Sumner,  1  Pick.  371. 
Nor  upon  a  nonsuit  directed  by  the  judge  for 
want  of  sufficient  evidence.  Morgan  v.  Bliss,  2 
Mass.  111. 

242.  A  judgment  dismissing  a  suit  *^  agreed  " 
is  a  bar  to  any  other  action  ror  the  same  cause. 
Bank  of  Commonwealth  v.  Hopkins,  2  Dana,  396. 

243.  A  verdict  and  judgment  are  not  conclusive 
on  the  rights  of  parties  accruing  subsequently, 
though  growing  out  of  the  same  suit.  Morrison 
V.  Beekey,  6  Watts,  349. 

244.  An  erroneous  judgment  is  voidable,  not 
void ;  and  voidable  only  at  the  instance  of  a 
party.     Canherford  v.  Hail,  3  M'Cord,  345. 

245.  A  judgment  in  another  court,  in  eject- 
ment, may  be  impeached  on  the  ground  of  fraud. 
HaU  V.  Hamlin,  2  Watte,  354. 

246.  Where  cross  actions  are  commenced  at 
the  same  time  before  different  justices,  judgment 
in  one,  which  covers  the  whole  subject-matter,  is 
a  bar  to  further  proceedings,  in  the  other  action, 
while  such  judgment  remains  in  force.  Comns 
V.  Scohy,  2  South.  510. 

247.  Where  a  set-off  was  allowed  in  a  former 
action,  though  improperly,  the  judgment  was 
held  a  bar  to  a  subsequent  aotion  on  tiie  subject- 
matter  of  such  set-off.  M*Lean  v.  Hugarin,  13 
Johns.  184. 

248.  An  officer,  having  a  bond  of  indemnity, 
levied  on  property  not  t^longing  to  the  debtor, 
and  the  owner  recovered  judgment  therefor. 
Held,  that  such  judgment  was  prima  fade  evi- 
dence of  the  title  and  value  of  the  property,  in  a 
suit  by  the  officer  against  the  plaintiff  in  the  ibr< 
mer  action,  though  such  plaintiff  had  no  notice 
of  the  suit,  and  that  it  was  conclusive  evidence 
if  due  notice  was  given.  Train  v.  €M4,  5  Pick. 
380. 

249.  A  judgment  of  a  domestic  court  of  record, 
of  competent  jurisdiction,  is  conclusive  evidence 
of  the  facte  therein  decided,  in  all  subsequent 
suite  between  the  same  parties,  until  reversal  on 
error.  Robinson  v.  Jones,  8  Mass.  536.  Gridiey 
V.  Harradon,  14  ib.  496.  MJ^eil  v.  Brt^,  4  ib. 
282.  But  as  to  collateral  pointe  incidentally 
arising  in  a  cause,  or  as  to  matters  not  directly 
adjudicated,  and  not  within  the  cognizance  of  the 
court  pronouncing  the  judgment,  the  judgment 
is  not  conclusive.    Minor  v.  Walter,  17  ib.  237. 

250.  A  judgment  cannot  be  impeached  except 
in  proceedings  directly  for  that  purpose.  Tap- 
pan  V.  Jftttting,  Brayt.  137. 

251.  A  conditional  judgment,  being  avoided 
by  the  non-performance  of^the  conditions,  cannot 
be  pleaded  in  bar  to  a  suit  by  one  claiming  the 
benefit  of  such  conditions.  Commonwealth  t. 
Pmepseut  Proprietors,  7  Mass.  399. 

252.  A  judgment  awarded  in  the  district  eoort, 
upon  the  petition  of  a  creditor,  under  §  52  of  the 
United  States  bankrupt  laws,  determining  the 
fact  of  the  bankruptcy  of  the  debtor,  was  held 
conclusive  evidence  of  the  fact  against  all  credit- 
ors, though  they  had  not  proved  their  debte  under 
the  commission.     Uvermore  v.  Swasey,  ib.  213. 

253.  Where  the  commonwealth,  having  granted 
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andt  conditionally  to  certain  proprietors,  upon 
an  inquest  of  office,  became  reseized  of  a  portion 
tliereof,  it  was  held,  that  the  judgment  was 
bjnding  on  all  persons  claiming  under  such  pro- 
prietors, as  privies  in  estate.  Gushing  y.  Hacket, 
10  ib.  164.  And  a  judgment  upon  an  inquest  of 
office  between  the  commonwealth  and  certain 
grantees,  assigning  boundaries  to  the  grant,  is 
conclusiye  as  to  subsequent  grantees  of  the  com- 
mon wtalth,  as  privies,  though  not  parties,  to  the 
judgment.     Gerrish  v.  Bearee,  11  ib.  193. 

2&4.  A  judgment  against  a  town,  for  expense 
mcurred  in  support  of  a  pauper,  is  not  conclusive 
upon  another  town,  which  is  liable  to  reimburse 
the  amount  paid,  not  having  notice  of  the  suit. 
Shrewsbury  v.  Boylston,  1  Pick.  105. 

255.  Where  the  common  pleas,  having  by  law 
jurisdiction  of  the  subject-matter,  caused  an  as- 
sessment to  be  laid  on  certain  tracts  of  land  for 
the  repairing  of  a  road,  and  the  owner  of  part  of 
such  land  gave  his  note  in  payment  of  the  as- 
sessment, agreeing  with  the  treasurer  that,  if  the 
proceedings  were  irregular,  the  note  should  be 
void,  the  court  refused,  in  an  action  on  said  note, 
to  adjudge  upon  the  legality  of  the  order,  it  still 
remaining  unreversed.  Loring  v.  Bridge^  9  Mass. 
124.  But  judgments  of  courts  not  proceeding 
according  to  the  common  law,  on  which  writs  of 
error  do  not  lie,  may  be  avoided  for  error  by  plea. 
Smith  V.  Riee^  11  ib.  507.  Davol  v.  Davol^  13  ib. 
264.  Thus  the  decree  of  the  supreme  court,  in 
a  case  of  divorce  a  vinculo j  granting  alimony  to 
the '  wife,  for  'which  no  provision  is  made  by 
statute,  may  be  avoided  by  plea,  the  court  not 
proceeding  in  such  case  as  a  court  of  common 
law.  ib. 

256.  A  confession  of  judgment  by  one  of  sev- 
eral defendants,  accepted  by  the  plaintiff,  releases 
the  others,  and  no  judgment  can  be  had  against 
them  in  that  action  or  another  upon  the  same 
evidence,  whether  the  evidence  be  of  a  joint,  or 
a  joint  and  several  debt.  Beltzhoover  v.  CoTn^ 
monwealth,  1  Watts,  126. 

257.  A  judgment  upon  a  sei.fa.  on  a  mortgage, 
under  the  statute  of  Ohio,  extinguishes  the  ori- 
ginal debt  secured  by  the  mortgage.  Reedy  v. 
Burtfert^  1  Ham.  157. 

2^.  A  purchaser  having  paid,  by  note  and  in 
cash,  for  more  goods  than  he  received,  allowed 

i'udement  to  be  recovered  on  the  note.  It  was 
leld,  that  he  miffht  maintain  an  action  for  such 
over-payment,  the  former  judgment  not  being 
thereby  impeached.  Whiteomb  v.  WiUiams^  4 
Pick.  228. 

259.  A  judgment  is  conclusive  until  set  aside 
in  a  proceedmg  for  that  purpose.  Eastman  v. 
Curtis^  4  Verm.  616.  Suckett  v.  Gwathmey,  Litt. 
Sel.  Case,  121. 

260.  In  an  action  by  A  against  C,  on  his  guar- 
anty for  advances  made  to  B,  C,  to  show  satis- 
faction in  part  of  A's  claim,  gave  in  evidence  a 
judgment  recovered  by  A  against  B,  and  an 
execution  levied  on  the  land  of  B,  which  was  set 
off  to  A.  To  repel  this,  A  offered  in  evidence  a 
judgment,  subsequently  recovered  by  him  against 
B,  in  an  action  of  debt  on  the  former  judgment, 
and  for  its  fbll  amount,  alleging  that  the  former 
execution  was  levied  by  mistake  on  land  not  the 
property  of  the  debtor,  in  consequence  of  which 
no  satisfaction  was  obtained.  It  was  held,  that 
the  latter  judgment  was  conclusive  upon  the  par- 
ties, until  set  aside,  or  reversed  on  error ;  that  C 
could  not  question  such  judgment  on  the  ground 
that  it  was  erroneous,  or  in  any  way  impeach  it 
collaterally ;  and  that  such  judgment  was  admis- 
nible,  under  the  circumstances,  to  disprove  the 
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fact  of  part  satisfaction,  which  C  had  attempted 
to  prove  by  a  former  judgment  between  the  same 
parties.     De  Forest  v.  Strong,  8  Conn.  513. 

261.  A  judgment  erroneously  entered  is  valid 
until  reversed.     Lewis  v.  Smithy  2  S.  &>  R.  142. 

262.  M.  made  a  lease  to  H.  of  a  mill  and  other 
premises,  with  certain  special  agreements  re- 
specting repairs ;  the  rent  for  which,  when  as- 
certained, was  agreed  to  be  paid  to  S.,  to  whom 
the  premises  had  been  mortgaged  by  M.  On  the 
same  day,  M.  assigned  the  lease  to  one  T.,  who 
aflerwards  drew  an  order  on  the  lessee,  in  favor 
of  S.,  for  the  payment  of  whatever  sums  might  be 
found  due  for  rent ;  which  was  accepted.  After- 
wards, T.  and  H.  entered  into  an  arbitration  of 
the  various  subjects  of  rent,  expenses,  and  repairs, 
pursuant  to  the  statute  ',  —  on  which  judgment 
was  rendered,  in  favor  of  T.,  for  the  balance  found 
due  by  the  award.  In  a  subsequent  suit  by  S. 
against  H.,  for  the  use  and  occupation  of'^the 
premises,  H.  tendered  the  amount  of  this  judg- 
ment ',  but  it  was  held,  that  S.  was  not  bound  by 
the  account  thus  adjusted  by  the  referees,  it  bein? 
res  inter  alios  acta.  SnUih  v.  Hall^  8  GreenL 
348. 

263.  Where  a  judgment  against  an  administra* 
tor,  confessed  in  the  usual  form,  had  annexed 
to  it  the  following  memorandum :  <*  Judgment 
was  rendered  in  the  cause  upon,  &c.,  for  the 
damages  laid  in  the  declaration  and  costs,  to 
be  released  on  the  payn^nt  of  such  sum  as  M . 
shall  say  is  due  and  costs.  To  bind  a  proportion 
of  assets,  to  be  ascertained  by  M.,"  it  was  held, 
that  this  was  a  final  judgment,  and  that  the  claim 
upon  which  such  judgment  was  founded  was 
extin^ished  by  it,  ana  could  not  be  aflerwards 
available,  either  as  a  substantive  cause  of  action 
or  by  way  of  set-off.  Turner  v.  Plotoden,  5  Gill 
&  Johns.  52. 

264.  An  unsatisfied  judgment  on  an  adminis- 
tration bond  is  no  bar  to  an  action  of  debt,  for  the 
same  cause,  on  a  decree  of  a  judge  of  probate, 
the  action  on  such  bond  being  only  a  cumulative 
remedy,  giving  a  claim  against  the  sureties. 
Storer  v.  Storer,  6  Mass.  390. 

265.  A  decree  of  probate  on  a  matter  within  its 
jurisdiction,  is  conclusive  as  to  the  regularity  of 
the  previous  proceedings,  until  set  aside  on 
appeal.  Judge  of  Probate  v.  Fillmore,  1  Chip.  423. 

266.  A  judgment  or  decree  of  a  court  of  probate 
is  conclusive  between  the  parties,  until  legally 
disaffirmed,  and  cannot  be  mquired  into  collat- 
erally.    Bush  V.  Sheldon,  1  Day,  170. 

267.  The  decree  of  a  judge  of  probate,  allow- 
ing a  widow's  distributive  share  of  the  husband's 
estite,  is  not  conclusive  against  the  sureties  on 
the  probate  bond  of  the  administrator,  in  a  suit 
upon  such  bond  for  default  of  the  administrator 
in  paying  over  such  share.  Judge  of  Probate  v. 
RtAbins,  5  N.  Hamp.  246.  An  objection,  how- 
ever, that  the  judge  did  not  allow  interest  on  the 
distributive  share,  cannot  be  made  in  such  ac- 
tion, tft. 

268.  A  license  by  the  court  of  common  pleas, 
for  an  administrator  to  sell  real  estate,  though 
improvidently  granted,  cannot  be  avoided  by  the 
heuB  of  the  intestate,  or  one  claiming  under  them, 
in  an  action  by  one  claiming  bv  virtue  of  such 
sale.    Perkins  v.  Fairfield,  11  Mass.  5227. 

269.  The  settlement  of  a  guardian's  account 
in  the  supreme  court  of  probate,  which,  in  an 
action  on  the  guardianship  bond,  has  been  found 
fraudulent  and  void  as  against  the  sureties,  beincr 
made  by  collusion,  in  order  to  charge  them  with 
a  larger  amount  than  is  due,  is  still  binding  on 
the  guardian ;  so  that  the  latter  decision  wiU  not 
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iathorize  the  probate  judge  to  cite  him  to  a  new 
■ettlement     Baylies  v.  Davisy  1  Pick.  206. 

270.  A  decree  of  a  court  of  equity  against  an 
adininiatrator,  that  he  waa  in  default,  and  order- 
ing him  to  pay  over  a  certain  sum  to  the  dia- 
Iributeea,  ii  conclusive  against  the  securities  on 
the  administration  bond,  although  they  were  not 
parties  to  it.  Shelton  v.  CuretoHy  3  M'Cord, 
412.  

VII.    Lden  of  a  Judgment. 

271.  A  judgment  gives  the  judgment  creditor 
a  lien  upon  the  debtor's  lands,  and  a  preference 
over  all  subsequent  judgment  creditors ;  but  the 
United  States  have  a  preference  over  all  creditors 
in  the  cases  specified  in  the  65th  section  of  the 
act  of  1799,  ffiving  them  the  priority.  Tkelusson 
V.  Smithy  2  Wheat.  396. 

272.  Land  may  be  sold  under  a  later  judgment 
without  any  impediment  from  an  earlier  one. 
U.  Siateg  V.  MecJumies  Bank^  Gilpin,  57. 

273.  Where  two  judgments  in  iavor  of  differ- 
ent plaintiffs,  against  the  same  defendant,  are 
filed  and  docketed  the  same  day,  neither  has  the 
preference,  aa  a  lien.  Waterman  v.  Haskin,  11 
Johns.  228.  But  if  one  of  the  creditors  first 
takes  out  an  execution,  and  delivers  it  to  the 
sheriff  before  the  other  creditor  issues  his  execu- 
tion, and  the  lands  of  the  debtor  are  taken  and 
sold,  a  priority  will  be^  gained  by  the  vigilant 
creditor,  and  his  execdtion  must  be  first  sat- 
isfied, ih, 

274.  A  judgment  of  more  than  10  years'  stand- 
ing, its  lien,  as  against  bona  fide  purchasers  and 
junior  judgments,  hiding  expired  with  the  stat- 
ute, (1  II.  L.  500,)  ranks  m  effect  aa  a  judguient 
junior  to  later  judgments,  and  a  person  may  re- 
deem from  a  sheriffs  sale  under  them  according  to 
the  statute,  (session  43,  c.  184.)  And  so  redeem- 
ing, he  becbmea,  in  effect,  the  grantee  of  the 
judgment  debtor,  and  may  redeem,  as  such,  within 
12  months  afler  a  sheriffs  sale  upon  a  senior 
judgment.  Ex  parte  Peru  Iron  Co,  7  Cow.  540. 
Where  there  are  several  judgments  of  more  than 
10  years'  standing,  they  rank,  in  relation  to  each 
other,  according  to  their  actual  priority  of  date,  ik, 

275.  A  junior  judgment  creditor  pays' a  pur- 
chaser under  a  senior  judgment  his  purchase 
money,  with  10  per  cent.,  and  takes  an  assign- 
ment of  the  judgment,  and  all  the  purchaser's 
interest  in  the  land,  with  an  order  on  the  sher- 
iff to  convey  to  him;  held,  that  he  is  to  be 
considered  a« redeeming  creditor,  not  a  mere  as- 
signee, ib.  Where  one  comes  to  redeem  from 
one  who  has  before  redeemed,  and  the  latter 
claims  to  have  an  increased  payment  to  him  aa 
assignee  of  a  judgment,  in  virtue  of  which  he  re- 
deemed, he  must  furnish  proof  of  his  right  to 
such  judgment;  it  is  not  enough  to  furnish  a 
mere  memorandum  with  no  signature,  and  give 
notice  of  the  asngnment.  t^. 

276.  A  junior  judgment  creditor  may  redeem 
from  a  sale  on  a  senior-  judgment,  without  pay- 
ing intermediate  judgments,  whether  held  by  the 
purchaser  or  others;  and  if  the  intermediate 
judgment  creditor  suffer  the  15  months  to  elapse, 
without  himself  redeeming,  his  rights  are  gone. 
Jackson  v.  Buddj  7  Cow.  658.  Such  intermediate 
ittdgment  creditor  may  redeem  from  the  junior 
judgment  creditor,  without  paying  him  his  judg- 
ment, ih. 

277.  Under  directions  given  by  a  party  or  his 
attorney  to  the  sheriff,  not  to  consider  his  judg- 
ment in  holding  an  inquisition  of  a  debtor's  lands, 
the  judgment  is  postponed  to  all  others  then  in 


existence  against  the  debtor.    PatUrocn  v«  Cum^ 
min^  2  Pennsyl.  520. 

278.  Under  the  judgment  and  execution  law  ol 
Ohio,  of  1824,  priority  of  lien  ia  lost  if  execu- 
tion be  not  levied  within  a  year,  according  to 
the  provisions  of  that  act,  although  the  defendant 
be  surety,  and  execution  against  him  be  delayed, 
by  order  of  court,  under  the  statute  authorising 
such  order.  Eamfit  v.  WinanSy  3  Ham.  135. 
Skuel  V.  Ferguson,  ib.  137.  * 

279.  Where  a  junior  judgment  creditor  has  re- 
deemed from  the  purchaser,  a  senior  judgment 
creditor  may  redeem  from  him,  by  paying  the 
original  purchase  money  and  interest,  without 
also  paying  the  judgment  of  the  creditor  who  has 
redeemed.     Rosekrans  v.  Uughsany  1  Cow.  428. 

280.  A  judgment  obtained  in  favor  of  Uie 
United  States,  in  the  New  York  circuit,  if  not 
recorded,  is  no  lien  against  a  bonafide  mortgagee. 
BenUm  v.  Woolstyy  12  Pet.  27. 

281 .  A  judgment  is  a  lien  on  lands  only  for 
10  years,  as  against  bonafide  purchasers.  LAn- 
sing  V.  Visekety  1  Cow.  431.  And  where  a  de 
fendant  in  partition  made  a  written  agreement 
to  sell  his  share  to  R.,  who  had  notice  of  the  lien, 
and  agreed  to  pay  the  judgment,  and  R.  after 
wards  assigned  the  contract  to  another,  for  a  val- 
uable consideration,  without  notice  of  the  lien, 
no  execution  having  issued  within  10  years  aAer 
the  judgment,  it  was  held,  that  the  assignee  waa 
protected  against  the  judgment,  though  he  did 
not  actually  get  a  deed  tiB  afler  execution  was 
issued,  ii. 

282.  All  judgments  cease  to  be  a  lien  on  any 
real  estate,  aa  against  bona  fide  purchasers,  or 
subsequent  liens,  afler  10  years  from  the  time  of 
docketing.  The  act  of  issuing  execution  cannot 
enlarge  the  lien.     Roe  v.  Swarty  5  Cow.  294. 

283.  A  judgment  obtained  prior  to  the  9th  ctf* 
April,  1811,  ceased  to  be  a  lien  upon  the  lands 
of  tho  defendant,  as  against  a  subsequent  judg. 
ment  creditor,  at  the  expiration  of  10  years  from 
that  time,  unless  the  lien  is  kept  alive  for  three 
months  longer  by  an  execution  actually  isaued 
and  delivered  to  the  sheriff,  prior  to  April  3| 
1821.  Dickenson  v.  GUlUandy  1  Cow.  481.  A 
sale  upon  such  judgment,  which  has  ceased  to  be 
a  lien,  will  not  do  away  with  the  lien  of  a  junior 
judgment  creditor,  which  s^l  attaches  to  tha 
land.  ib. 

284.  A  judgment  ceases  to  bind  real  estate 
afler  10  years  from  the  time  it  is  docketed,  aa 
against  subsequent  incumbrancea  by  mortgage^ 
judgment,  decree,  &c.,  though  the  subsequent 
incumbrance  be  accepted  with  full  knowledge 
that  the  prior  judgment  remains  unpaid.  LittU 
V.  Harvevy  9  Wend.  157. 

285.  The  Pennsvlvania  law  of  April  4th,  1798, 
limiting  the  lien  of  judgments,  ia  a  law  of  prop- 
erty and  title,  extending  in  its  terras  to  all  judge- 
ments in  any  court  ol^ record  within  the  state. 
Thompson  v.  PhillipSy  1  Bald.  246.  This  act  doea 
not  admit  of  the  same  construction  aa  the  statute 
of  Westminster,  giving  a  scire  facias  afler  a  year 
and  a  day,  there  being  no  analogy  between  taem 
as  to  the  mischief  or  the  remedy,  ib*  Under 
that  law,  a  capias  ad  satisfaciendum^  taken  out, 
and  returned  non  est  inventusy  doea  not  praaerYa 
the  lien  of  a  judgment,  without  a  scire  fadms^ 
within  five  yeara  from  its  entry,  ti. 

286.  The  true  construction  of  the  acta  of 
Aasembly  of  Pennsylvania,  paased  in  1772,  and 
April  4, 1798,  relative  to  judgmenta,  and  to  their 
lien  on  real  estate,  is,  that  judgmenta  ahmll  be 
enrolled  when  they  are  aigned,  and  thay  ahali 
not  by  reUtioo  a&ot  bom^fide  puivl|«a>ra  oi 
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mortpi^eet ;  and  as  to  snch  penooB,  the  lien  of 
the  Judgment  creditor  shall  cease  unless  revived 
in  five  years  by  scire  facias.  Hurst  v.  Hvrsty  2 
Wash.  C.  C.  69 

2ti7.  The  debts  of  the  deceased  remain  a  lien 
npon  his  real  estate,  in  Pennsylvania,  for  seven 
years ;  and  if  a  snit  is  commenced  before  the  close 
of  the  seven  years,  the  lien  is  continued  five 
years  longer.  Trevor  v.  Ellenberger,  2  Pennsyl. 
94.  Psujt  V.  Hamilton,  2  Watte,  53.  Potter  v. 
Burdf  4  ib.  15. 

288.  The  time  during  which  a  judgment  con- 
tinues a  lien,  under  the  Pennsylvania  act  of  4th 
April,  1798,  is  to  be  decided  by  the  record  alone. 
Bombay  v.  Bower,  14  S.  &  R.  253. 

289.  Where  judgmente  are  not  revived  within 
five  years  after  entry,  the  lien  is  lost,  though  the 
debtor  die.  Penimlvania  Bank  v.  CreoUy  2 
Rawle,  224. 

290.  If  a  ji.  fa,  be  levied,  in  Pennsylvania,  on  a 
tract  of  land,  it  preserves  the  lien  of  the  judg- 
ment beyond  five  years,  though  no  sci.fk.  issue. 
Commonwealth  v.  ifKisson,  13  S.  &  R  144. 

291.  Unless  a  judgment  is  revived  by  scire 
facias  within  five  years  of  ite  date,  ite  lien  on  real 
estate,  as  to  subsequent  purchasers  and  subse- 
quent judgment  creditors,  is  gone.  Bank  of  JV. 
America  v.  Fittsimnums,  3  Binn.  342.  Hurst  v. 
Burst,  8.  P.  3  Binn.  347,  note, 

292.  The  lien  of  a  judgment  that  has  been 
once  regularly  revived  bv  sei.  fa.,  if  10  years 
have  elapsed  from  the  first  return  day  of  the 
term  when  the  original  judgment  was  entered, 
cannot  be  revived  a  second  time.  Poole  v.  Wil- 
liamson, 4  Rawle,  317. 

293.  The  lien  of  a  judgment  not  revived  ez- 
pires  on  the  termination  of  the  five  yean,  accord- 
ing to  the  act  of  1798,  as  against  another  judg- 
ment creditor,  notwithstanding  the  death  of  the 
debtor  before  the  end  of  the  five  years.  Fry- 
hoffer  V.  Busby,  17  S.  A  R.  121.  Lesher  v.  Oil- 
Ungkam,  ib.  ISS. 

294.  In  Tennessee,  the  judgment  of  a  county 
court  is  a  lien,  upon  the  lands  of  the  parl^  against 
whom  it  is  rendered,  for  one  year  after  its  ren- 
dition, wherever  in  the  state  the  land  may  be 
situated,  and  prior  judgmente  take  precedence  of 
executions.  Hickman  v.  Murfree,  Mart,  db  Terg. 
26. 

295.  A  sheriff  in  New  York,  under  an  execu- 
tion or  a  judgment  a^inst  the  heirs  of  M.,  sold  a 
parcel  of  land,  of  which  their  ancestor  was  seized 
at  the  time  of  his  death,  as  an  entirety,  and  filed 
a  certificate  of  the  sale,  pursuant  to  the  act  of 
12th  of  April,  1820.  A,  having  a  judgment  against 
B,  one  of  the  heirs  of  M.,  tendered  and  paid  to 
the  sheriff  the  amount  for  which  the  land  was 
bid  off  to  the  purchaser,  with  10  per  cent,  inter- 
est for  the  redemption  of  the  land  so  sold,  and 
demanded  a  deed  for  the  whole.  Held,  that  A, 
as  judgment  creditor,  could  not  be  entitled  to 
redeem  more  of  the  land  sold  than  to  the  extent 
of  his  lien  on  the  share  of  his  debtor  B,  as  tenant 
in  common.  Erwin  v.  Sckriver,  19  Johns.  379. 
But  it  seems  that  the  act  has  not  provided  for  a 
redemption  of  part  of  the  premises  sold  under  an 
execution,  and  therefore,  that  he  had  no  legal 
right  of  redemption  whatever,  ib. 

296.  A  judgment  debtor,  or  his  grantee,  cannot 
redeem  lands  sold  on  execution  against  him, 
except  within  a  year  firom  the  time  of  sale ; 
within  which  time  he,  or  his  grantee,  has  the 
exclusive  right  to  redeem,  f^n  Rensselaer  v. 
Sheriff  of  Albany,  1  Cow.  443.  If  he  fail  to  re- 
deem within  this  time,  the  judgment  creditors 
ate  ftlldired   three   aiontha   additional,  within 


which  they  may  redeem,  ib.  An  assignee  of  a 
judgment  is  a  judgment  creditor  within  the  ruie, 
and  may  redeem,  ib.  And  any  creditor,  whsse 
judgment  is  obtained  at  any  time  before  the 
expiration  of  the  15  months,  though  not  till  after 
the  sale,  may  redeem,  ib.  1  Cow.  501. 

297.  Where  several  parcels  of  land,  sold  on 
execution,  are  sold  separately,  the  judgment 
creditor  may  redeem  any  single  parcel  thus  sold, 
without  redeeming  the  whole.  Dickejison  v. 
GUliland,  I  Cow.  481.  The  judgment  creditor 
cannot  redeem,  without  a  strict  compliance  with 
the  statute,  ib.  Thus  where  he,  under  a  mistake 
of  law,  paid  seven  instead  of  ten  per  cent  inter- 
est,  and  afterwards,  but  after  the  15  months  had 
expired,  made  up  the  deficiency,  it  was  held,  that 
he  could  not  redeem,  and  that  the  sheriff's  deed 
to  him  was  void.  ib. 

298.  A  judgment  creditor  cannot  redeem  a 
term  for  years.     Merry  v.  Hallett,  2  Cow.  497. 

299.  A  judgment,  created  for  the  express  pur; 
pose  of  enabling  the  creditor  to  redeem  lands 
sold  upon  execution,  is  good.  Snyder  v.  Warren, 
2  Cow.  519.  And  the  judgment  creditor  is 
allowed  full  15  calendar  months,  from  the  day 
of  sale,  within  which  to  redeem,  ib. 

300.  A  judgment  creditor  cannot  redeem, 
unless  his  judgment  is  a  lien  on  the  land  he 
seeks  to  redeem.  Hurd  v.  Magee,  3  Cow.  35. 
Thus  he  cannot  redeem,  where  the  land  has  been 
sold  and  conveved  by  the  sheriff  to  a  third  per- 
son, before  the  judgment  of  the  creditor,  seeking 
to  redeem,  is  docketed,  ib. 

301.  A  creditor,  upon  a  judgment  obtained  by 
attachment  before  a  justice,  may  redeem  lands 
sold  on  fkfi.fa.  upon  a  previous  judgment;  the 
judgment  by  attachment  having  the  same  force 
with  one  rendered  upon  personal  notice,  except 
as  to  the  defendants  rignt  of  set-off.  Ex  parte 
Carmiehael,  5  Cow.  17. 

302.  Under  the  act,  (session  43,  c.  184,  §3,)  a 
senior  judgment  creditor  may  redeem  from  a 
sale  upon  a  junior  judgment.  Ez  parte  Peru  Iron 
Co.  7  Cow.  540.  Though  a  judgment  creditor  has 
once  redeemed  upon  his  judgment,  it  is  not  a  sat- 
isfaction, and  he  may  redeem  again,  in  virtue  of 
the  same  judgment,  from  a  sale  on  a  judgment 
senior  to  his  own,  and  the  one  from  which  he  first 
redeemed.  t6.  Atenderby  one  judgment  creditor 
to  another  does  not  destroy  the  Hen  of  the  lat. 
ter.  ib.  A  short  payment,  on  attempting  to 
redeem,  is  a  fatal  omission,  and  renders  the  re- 
demption  void,  though  it  be  by  mistake  of  the 
sheriff  to  whom  the  money  is  paid,  ib, 

303.  Lands  in  the  possession  of  the  judgment 
debtor,  at  the  rendition  of  judgment  against  him, 
may  be  sold  on  execution,  though  at  the  time  of 
the  sale  they  are  holdcn  adversely  to  him.  Jack- 
sonv.  TuUle,9Cow.  233.    See  S.C.6  Wend.  213. 

304.  A  judgment  is  not  a  lien  on  lands  pur- 
chased  by  defendant  after  the  judgment,  afld  sold 
before  execution.    Calhoun  v.  Snider,  6  Binn.  135. 

305.  A  judgment  binds  land,  for  the  sale  of 
which  articles  of  agreement  have  been  made,  but 
not  signed,  before  the  judgment.  Richler  v.  Selin, 
8  S.  £  R.  425. 

306.  A  judgment,  in  Ohio,  is  not  a  lien  on 
lands  acquired  by  the  defendant  after  ite  ren- 
dition, and  the  defendant  may  convey  such  lands 
before  levy  of  the  execution.  Stiles  v.  Murphy, 
4  Ham.  92. 

307.  A  judgment  rendered  during  the  term 
does  not  relate  back  to  the  first  day  of  the  term, 
so  as  to  defeat  a  bona  fide  purchaser  or  atisignee. 
Pone  V.  Brandon,  2  Stew.  401. 

306.  A  judgment  binds  land,  in  North  Carolina, 
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from  the  time  it  ii  ptanaanced.  Bell  r.  Hili,  1 
Hkjw.  72.  Salee  under  a  iudgment  cleu  the 
land  of  piior  incumbraucei.  ti. 

309.  JudimenU  arp  >  lien  on  land  fVom  the 
dale  of  then  nclual  entiy.  Walch  v.  Murray,  4 
Teatea,  197. 

3111.  An  eiecDtion  doei  notbind  the  goods  of 
tlie  debtor  until  delivered  to  the  iheriff.  BtaU 
*.  Guernsey,  8  Johns.  446, 

311.  In  Maryland,  a  judgmi 
the  time  of  its  rendition.  lay. 
Pet.  358. 

312.  A  Judgment  doea  not  bind  lands,  in  Een- 
tnckj.  The  lien  atUcbea  only  ilom  the  deliv- 
ery of  the  ciecutioD  to  the  iheiiff.  Bant  of  U. 
State*  V.  Tyler,  4  Pel.  366. 

313.  In  New  Jersey,  by  atatute,  a  Judgment 
operates  as  a  lien  upon  the  real  estate  of  the  de- 
fendant from  the  time  of  the  actual  entry  of 
■ueh  judgment  on  the  minutes  or  record  of  the 
court ;  and  such  lien  is  not  divested  by  a  aubse- 
queot  attachment  of  the  real  estate  which  may 
be  sold  on  ajS./a.  sued  out  on  the  judgment  after 
the  attachment.     Reeves  r.  Johnson,  7  Halsl.  29. 

314.  A  judgment  by  coufession,  the  amount 
to  be  ascertained  by  the  prothonotarv,  vas  held 
to  bind  real  estate  from  the  time  the  sum  was 
liquidated  by  that  officer.  Philadelphia  Bank  v. 
Craft,  16  S.  &.  R.  347. 

315.  A  judgment  confessed  during  the  return 
term  of  a  court,  upon  process  issued  on  the  first 
daj  of  the  terra,  is  a  lien  from  the  commence- 
ment of  the  term.  Vrbanna  Bank  r,  Baldtein,  3 
Ham.  65,      nanfMOR  r,  Jtkerton,  6  ib.  30. 

316.  A  deed,  though  unrecorded,  passes  the 
title  of  the  grantor,  so  that  a  judgment  obtained 
■uhsequent  to  the  delivery  of  the  deed  will  not 
be  a  lien  on  the  land  conveyed  by  it;  but  such 
deed  will  be  valid,  under  the  act  ( 1  R.  L.  370,) 
even  against  a  bonafidt  purchaser  at  the  sale  on 
the  Judgment.     Jackson  v.  Post,  0  Cow.  120. 

317.  Where  a  purchaser  has  paid  part  of  the 
purchase  money,  hat  ha*  received  no  deed  for 
the  land,  which  is  aflerwards  sold  under  a  judg- 
ment against  the  purchaser,  the  judgment  cred- 
itom  are  entitled  to  the  proceeds  of  such  sale  in 
preference  to  the  vendor  of  the  land.  Jinvierter 
V.  MaAiat,  9  S.  &  R.  397. 

'i\6.  A  judgment  is  not  alien  upon  land,  unless 
there  is  a  legal  or  equitable  aeiain  of  the  judg- 
j.i,._-       Q...  „i,pre  the  judgment  debtor  ■- 
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that  the  judgment  debtor  held  adversely  for 
than  20  years,  but  abandoned  the  premises  before 
judgment,  to  which  he  never  returned,  ib, 

319.  One  in  possession  of  land  under  aeon- 
tract  to  purchase,  hai  a  real  estate  in  the  land, 
upon  which  a  judgment  of  a  court  of  record  is  a 
lien.    Jaekmn  v.  Parker,  9  Cow.  73. 

320.  A  lease  that  cannot  be  assigned  for  12 
months,  and  so  on  from  year  to  year,  as  long  as 
the  partiea  choose,  the  lessee  to  be  reirnbursed 
for  his  improvements,  is  not  an  interest  that 
can  be  attached  by  a  judgment.  Krause's  .dp- 
feal,  2  Whart.  39B. 

321.  A  judgment  is  not  a  lien  npon  a  mere 
eqnily  ;  thus  it  is  not  a  lien  upon  the  interest  of 
the  eestvi  711(1  trust  in  the  trust  estate.  Jackson 
V,  Chopin,  6  Cow.  485,  A  judgment  against  the 
husband  of  an  heir'St-law  is  a  lien  against  his 
life  estate.      Beard  v,  DcUla,  1  Walta,  309, 

322.  A  judgment  binds  the  interest  of  a  leasee 
in  a  lease  to  him  and  his  beirs  for  49  years,  re- 
serving the  right  of  bniUing  to  the  lessee,  and  of 
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puTchasing,  at  ■  ralnmtion  by  tba  baaor,  M  ths 
end  of  49  jears  —  the  lessee  building  under  tha 
lease,     Ely  v,  Beaumont,  5  S.  &  R,  124. 

323.  An  execution  is  not  a  lien  on  the  persoDal 
property  of  a  deceased  defendant,  held  jointly, 
but  the  judgment  remains  a  lien  on  his  huidi 
and  the  proper  way,  in  Pennsylvania,  of  obtjun- 
ing  advantage  of  the  judgment,  is  to  issue  a  sdrt 
facias  against  the  executors  or  adminiatraton  of 
such  deceased  joint  defendant.  CommonieeaUk 
V.  Miller,  nS.&.B..  452. 

324.  Judgments  against  vendor  and  vendee  of 
land  bind  Uieir  respective  interests  in  such  load, 
whether  legal  or  equitable.  Cakatnt  v.  i/oUos- 
back,  16  S.  Sc.  R,  425, 

3!£,  Pennaylvania  judgments  bind  every  inter- 
-       '  '-  ky  have  inlands  at  the  time  of  the 

g.  the  interest  of  a  Cobnecticut 
[er  in  lands  within  the  17  towna,  though  his 
assignee  perfected  the  title  to  such  lands  under 
the  act  of  1799,  afUr  judgment  and  sale.  Cori- 
kuff  V.  Jindtrson,  3  Binn.  4. 

326,  A  judgment  will  bind  land  within  the 
Indian  limits,  in  Tennessee,  aa  well'as  without, 
if  the  district  or  county  in  which  the  judgment 
was  rendered  extended  there,  GlasgoK  t.  ShulI, 
1  Overt,  144, 

327,  A  sale  of  land  upon  a  judgment  and  exe- 
cution, though  it  does  not  satisfy  the  jodgmeat  in 
full,  with  the  lapse  of  15  months  from  Ihe  time 
of  sale,  and  a  conveyance  by  the  sheriff,  destroys 
the  lien  of  the  judgment  for  the  balance  remain- 
ing due;  and  the  judgment  creditor  for  the  bal- 
ance cannot,  therefore,  redeem  the  land  &om  a 
purchaser  under  a  senior  judgment.  Such  sale 
destroyssthe  lien  of  all  jumor  judgment  credilon, 
so  that  they  cannot  redeem  from  a  purchaser  on- 
der  any  judgment  older  than  the  one  upon  which 
the  conveyance  is  made,  £z  parte  SUrsnt,  4 
Cow.  133, 

328,  A  sale  of  land  under  an  execution  extin- 
guishes the  lien  of  the  judgment  on  the  land 
sold.     Surdiff  V.  fiutois,  S  Wend,  297. 

329,  The  lien  of  a  judgment  upon  which  exe- 
cution has  issued,  in  Tennessee,  and  been  fixed 
on  the  lands  of  a  debtor,  will  not  be  defeated  by 
the  debtor's  obtaining  an  injunction,  which  is  ti. 
lerwards  dissolved,  although  he  has  given  secu- 
rity to  prosecute  the  injunction  wiw  effect,  or 
pay  the  debt.  The  injunction  luspenda,  hut  does 
not  destroy,  the  lien,  Ossrtois  v.  Perkaa,  Mart. 
&  Yerg,  3CT. 

330,  A  tender  of  the  money  due  npoo  a  judg- 
ment does  Dot  discharge  it,  nor  destroy  the  lien 
o^the  judgment  creditor ;  but  he  may  still  redeem 
upon  it.  The  judgment  remains  a  lien,  until 
wholly  paid,  Jacksm  v.  Lam,  5  Cow,  246.  S. 
C.  9  Cow- 641, 

331,  A  levy  on  personal  property,  safficient 
to  satisfy  a  fi.  fa.,  is  an  extinguishment  of  the 
judgment  on  which  it  issued  ;  and  the  judgment 
ceases  to  he  a  lien  on  real  estate.  £x  parts 
LaiortMS,  4ib.  417. 

332,  A  judgment  creditor,  who  has  taken  in 
execution  the  goods  of  his  debtor,  cannot  dis- 
charge them,  and  retain  his  lien  on  the  debtor's 
land.     Hunt  t.  Breading,  12  S,  &  R.  37, 

333,  Lien  creditors  ore  to  look  to  the  applica- 
tion of  the  fund  at  their  peril)  evei;  thine 
which  a  due  attention  to  their  interest  wonld 
have  entitled  them  to  receive  is  conndered  as 
paid  by  operation  of  law.  Finnm/  t.  Ctmm$m- 
leealth,  I  Pennsyl,  240. 

334,  The  lien  of  a  judgment,  under  the  I«w> 
of  Ohio,  is  lost,  if  the  execution  is  not  sued  oat 
and  levied  within  a  year  from  the  tvoditiaa  of 
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the  judgment ;  as  ag;ainst  a  aubBeqaent  bona  fide 
jadffment  creditor,  whose  execution  is  levied 
within  the  year.  Thompson  y.  Jlthtrton^  6 
Ham.  30. 

335.  Where  an  execution  has  lain  dormant  in 
the  hands  of  a  sheriff  for  more  than  a  year, 
without  any  actual  levy,  the  sale  by  the  debtor 
of  a  specific  chattel,  for  a  fair  price,  and  without 
tny  fraudulent  intent  on  the  part  of  the  pur- 
chaser, is  yalid.     Bliss  v.  Bally  9  Johns.  132. 

336.  A  judgment  is  a  lien  for  the  costs,  as  well 
as  for  the  principal  and  interest,  of  the  judgment. 
Altman  ▼.  Klingensmithy  6  Watts,  445. 

337.  A  judjpment  asrainst  a  decedent  binds  his 
estate,  and,  if  reviveo  12  years  aAer  his  death, 
and  the  estate  is  sold  by  the  sheriff,  such  sale 
divests  the  heirs.  Fetterman  ▼.  Murphy.  4  ib. 
424. 

338.  Judgments  obtained  by  legatees  who  have 
filed  refundmg  bonds  against  executors,  who  have 
accounted  and  been  discharged  by  the  orphans' 
court  of  Pennsylvania,  are  not  liens  on  the  real 
estate  of  such  executors.  M*CuUoeh  v.  Sample, 
1  Pennsyl.  422. 

339.  A  judgment  in  assumpsit,  against  the  as- 
.signee  of  land,  to  recover  the  value  of  the  wid- 
ow's thirds,  should  be  so  entered  as  to  make  the 
land  alone  liable.    Fidcoek  v.  Bye,  3  Rawle,  183. 

340.  In  Maryland,  a  judgment  is  a  lien  on 
lands,  in  the  hands  of  the  terretenant,  though 
he  is  a  purchaser  at  a  sheriff's  sale,  under  a  jiert 
facias  against  the  judgment  debtor.  Eidgly  v. 
GartreU,  3  Har.  &  Mlien.  449. 

341.  Judgments,  in  the  United  States  circuit 
court  for  the  district  of  Ohio,  rendered  previous 
to  May,  1828,  attached  as  liens  upon  lands  of  the 
defendant  throughout  the  state,  m  virtue  of  the 
adoption  by  that  court  of  the  execution  laws  of 
the  state,  in  the  regulation  of  its  practice.  Sel- 
lers V.  Cortoin,  5  Ham.  398. 

342.  A  writ  of  possession  is  not  necessary  to 
complete  the  title  given  by  a  judgment  in  favor 
of  the  state  in  a  prosecution  under  the  absentee 
laws.  JTJWnZ  v.  Bright,  4  Mass.  282.  Gilbert 
V.  Beil,  15  ib.  44.  But  a  mere  entry  on  land 
upon  a  judgment  for  dower,  without  due  process 
of  law,  gives  the  demandant  no  title,  it  not  being 
ascertained  thereby  upon  what  part  of  the  land 
the  demandant  has  the  right  of  entry.  Hildreth 
V.  Thompson,  16  ib.  191. 

343.  A  judgment  of  forfeiture  of  lands,  upon 
an  inquest  of  office,  assigning  part  of  the  lands 
to  the  defendants,  renders  them  holders  of  the 
lands,  subject  to  the  restrictions  on  it  in  such 
judgment.  Gushing  v.  Haekett,  10  Mass.  164. 
And  such  judgment  is  binding  on  the  proprietors 
of  such  lands,  and  all  claiming  under  them.  ib. 
n  Mass.  202. 

344.  A  had  a  judgment  against  B,  and  C  ad- 
vanced ^100  to  B,  to  be  paid  to  A,  on  the  judg- 
ment, upon  an  agreement  that  the  judgment 
should  stand  as  security  to  C  for  the  $100.  B 
not  having  repaid  the  money  to  C,  held,  that  A 
might  levy  the  sum  upon  the  property  of  B,  and 
hold  it  in  trust  for  C.  More  v.  Trumpbour,  5 
Cow.  488. 

VIII.   Priority  of  Judgments, 

345.  Every  judgment  binds  for  the  whole 
amount,  in  order,  agreeably  to  seniority.  TTuek- 
er  V.  Lowndes,  1  Bay,  213. 

346.  Judgments  on  record  are  to  be  paid  off 
agreeably  to  their  seniority.  Oreenwopd  v.  Boe- 
quet,  2  ib.  86. 

347.  Where  a  plaintiff  sells  under  two  judg- 


ments, the  proceeds  must  be  first  applied  to  sat- 
isfying the  eldest  judgment.  Westmoreland  Bank 
V.  Ratney,  1  Watts,  26. 

348.  There  is  no  priority  in  judgments  en- 
tered the  same  day.  Emerick  v.  Garwood,  1 
Browne,  20 

349.  Whether  the  court  will  inquire  into  the 
parts  of  a  day,  or  receive  affidavits  of  the  exact 
time  of  filing  different  judgments  on  the  same 
day,  so  as  to  determine  the  priority,  quare, 
Adams  v.  Dyer,  8  Johns.  347. 

350.  To  ascertain  whichof  several  judgments, 
where  all  were  docketed  on  the  same  day,  takes 
preference,  the  court  will  inquire  into  the  frac- 
tional parts  of  a  day.  Lemon  v.  Stoats,  1  Ck>w. 
592. 

351.  Where  judgments  in  favor  of  different 
plaintiffs,  against  uie  same  ^defendant,  axe  filed 
and  docketed  on  the  same  day,  it  not  appearing 
which  was  filed  first,  the  plaintiff  who  first  issues 
a  ji./a.,  the  execution  of  which  is  commenced 
by  the  sheriff's  advertising  the  defendant's  lands 
for  sale,  gains  a  preference  as  to  the  lands,  which 
cannot  be  defeated  by  a  subsequent  execution 
issued  by  the  other  plaintiff.  Adams  v.  Dyer,  8 
Johns.  347. 

352.  Pending  the  imprisonment  of  a  debtor, 
on  a  ea,  sa.,  another  creditor  obtained  a  judgment 
against  him,  on  which  %.  fi.  fa.  was  issued,  and 
the  real  estate  of  the  debtor  levied  on  and  sold 
by  the  sheriff.  The  debtor  having  afterwards 
obtained  a  discharge  from  imprisonment,  under 
the  New  York  act,  (1  N.  R.  L.  349,)  e^fi/fa.  was 
issued  on  the  first  judgment.  Held,  that  the  lien 
of  the  first  judgment  was  suspended  during  the 
imprisonment  of  the  debtor  on  the  ca.  sa.,  and  that 
the  new  execution  could  have  no  priority  to  any 
lien  created,  or  right  acquired  by  others,  during 
the  imprisonment;  and  that  a  sale  under  the 
second  judgment  was  good.  Jackson  v,  Bene- 
dict, 13  Johns.  533. 

353.  In  New  York,  where  there  were  several 
judgments  docketed  at  different  times  against 
the  same  defendant,  on  some  of  which  execu- 
tions were  delivered  to  the  old  sheriff,  before  his 
death,  and  executions  on  other  judgments,  prior 
as  to  the  time  of  docketing,  were  subsequently 
taken  out  and  delivered  to  the  new  sheriff,  who 
took  and  sold  the  property  of  the  defendant,  un- 
der all  the  executions  then  in  his  hands,  it  was 
ordered,  that  the  several  plaintiffs  should  be  paid 
out  of  the  moneys  in  the  sheriff's  hands,  accord- 
ing to  the  priority  of  their  several  judgments. 
fvard  V.  Storey,  18  Johns.  120. 

354.  The  judgment  first  entered  is  entitled  to 
priority  of  payment,  in  Pennsylvania,  from  the 
proceeds  of  the  sale  of  the  defendant's  real  es- 
tate.    fVelsh  V.  Murray,  4  Dall.  320. 

355.  A  judgment  creditor  of  an  insolvent  does 
not  acquire  a  priority  by  taking  out  a  ^.  fa. 
against  his  goods,  which  relates  to  a  day  prior  to 
the  intestate's  death.  Aliter,  if  the  estate  were 
solvent      Leiper  v.  Levis,  15  S.  &,  R.  108. 

356.  A  judgment,  obtained  against  one  in  his 
life-time,  has  preference  of  a  debt  or  specialty 
passed  to  the  state  afler  such  judgment,  in  the 
settlement  of  the  estate  of  the  deceased.  Hoi- 
lingsworth  v.  Patten,  3  Har.  Sl  M'Hen.  125. 

357.  A  judgment  in  ejectment,  obtained  against 
a  man  by  his  own  procurement,  on.  a  suit 
brought  subsequently  to  another  by  a  third  per- 
son, cannot  prevail  agunst  the  judgment  ob- 
tained by  the  latter.    Mayo  v.  Chiles,  1  Litt.  237 

358.  Judgment,  recovered  by  the  state  against 
administrators,  for  moneys  collected  as  a  public 
officer,  has  no  priority  over  a  judgment  confessed 
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by  the  defendant  in  his  lifetinie,  althongh  tlie 
money  WM  then  due  the  rttte.  FiMley  t.  Cold- 
teell,  1  Mis.  512. 

IX.   Satisfaction  of  a  Judgment. 

359.  An  entry  qf  latiifaction,  on  the  records  of 
a  court,  is  sufficient  proof  of  payment  of  a  judg- 
ment.    Packard  v.  HUL,  7  Cow.  434. 

360.  The  court  will  not  order  satisfaction  of  a 
ludgment  to  be  entered,  unless  the  proof  of  pay- 
ment thereof  is  full  and  satisfactory.  Hankin- 
son  V.  Hummer,  7  Halst.  64. 

361.  In  New  York,  where  a  judgment  is  fully 
paid,  and  the  plaintiff,  on  application  of  the  de- 
fendant, refuses  to  acknowledge  satisfaction,  the 
court  will  compel  him  to  enter  satisfaction  at 
his  own  expense,  and  to  pay  the  costs  of  the  mo- 
tion for  that  purpose.  Briggs  v.  Thompton,  20 
Johns.  294. 

362.  A  sale  of  goods  by  a  deputy  sheriff,  and 
a  receipt  of  the  proceeds,  operate  as  a  payment 
of  the  judgment,  and  discharge  the  defendant 
The  court  will  not,  however,  enter  satisfaction  on 
the  record  until  the  money  is  paid  to  the  plaintiff, 
but  will  stay  all  proceedings  against  the  defend- 
ant, leaving  the  plaintiff  his  remedy  against  the 
sheriff.     Hamlin  v.  Bought  an,  4  Cow.  &. 

263.  A  levy  of  sufficient  personal  property  to 
satisfy  a  judgment  extinguishes  the  juagment, 
though  the  execution  be  returned  unsatisfied  by 
the  direction  of  the  plaintiff.  Jackson  v.  Bowen, 
7  Cow.  13. 

364.  The  possession  of  money  by  the  sheriff, 
sufficient  to  satisfy  a  prior  judgment,  is  not,  per 
ee,  a  satisfaction  of  such  judgment.  Bank  of 
Pennsylvania  v.  Winger,  1  Kawle,  295. 

365.  Where  property  sufficient  to  satisfy  an 
execution  is  levied  on,  it  is  a  satisfaction  of  the 
judgment.     Blair  v.  Caldwell,  3  Mis.  353. 

366.  A  levy  on  sufficient  property  to  satisfy  a 
judgment,  and  a  release  of  the  property,  will  not 
discharge  the  debtor,  where  he  procures  the  re- 
lease by  pretending  that  the  property  is  owned  by 
another.  Ontario  Bank  v.  Hallett,  8  Cow.  192.  A 
levy,  on  an  execution,  upon  a  judgment  obtained 
as  collateral  security  for  another  judgment,  will 
not  discharge  the  latter,  ib. 

367.  A  subsisting  levy  of  an  execution  upon 
land  is  not  a  satisfaction  of  the  judgment,  but  on 
chattels  it  is  a  satisfaction.  Reynolds  v.  Rogers, 
5  Ham.  169. 

368.  A  judgment  is  not  satisfied  by  a  levy  on 
property  not  belonging  to  the  debtor,  and  the 
creditor  may  have  a  scire  facias  for  a  new  execu- 
tion.    Flagg  V.  Dryden,  7  Pick.  52. 

369.  If  property  taken  in  execution  do  not  sell 
for  a  sufficient  sum  to  satisfy  the  judgment,  the 
plaintiff  may,  after  the  sale  and  return,  proceed 
for  the  residue.  M'Intosh  v.  Chew,  1  Blackf. 
289. 

370.  It  cannot  avail,  as  a  satisfaction  of  a  judg- 
ment, that  the  plaintiff  told  the  constable,  who 
held  an  execution  thereon,  to  sell  the  defendant's 
carriage  for  as  much  as  he  could  get ;  and,  if  it 
did  not  bring  the  amount  of  the  judgment,  to 
have  it  bid  in  for  him,  and  he  would  take  it  in 
satisfaction  for  the  judgment ;  and  it  was  bid  in 
for  the  plaintiff  for  a  sum  less  than  the  judgment. 
Tullock  V.  Cunningham,  1  Cow.  256. 

371.  The  lapse  of  20  years  raises  a  presump- 
tion of  pavment  in  the  case  of  a  judgment,  as 
well  as  of  a  bond.  Kennedy  v.  Denoon,  Const. 
Rep.  617. 

372.  After  20  years,  a  judgment  is  presumed  to 
be  satisfied ;  such  presumption  is  a  presumption 


of  law  for   the   court.     Cops  v.  BmmpkrsK^  14 
S.  &  R.  15.  -^    -y 

373.  The  lapse  of  20  years  authoriies  the  pre- 
sumption of  the  payment  of  a  judgment;  and 
if  other  circumstances  fortify  the  presumption,  a 
less  time  will  be  sufficient.  Cohen  v.  Thompson, 
2  Rep.  Con.  Ct  146. 

374.  At  common  law,  presumption  of  payment 
does  not  attach  to  a  judgment,  althongh  there  ii 
no  evidence  of  partial  payments,  or  acknowledg- 
ment of  indebtedness,  within  20  years.  Smith  v. 
MiUer,  14  Wend.  188.  But  by  statute,  in  New 
York,  April  3d,  1821,  presumption  of  payment  will 
attach  to  all  judgments  anterior  to  the  statute,  after 
20  years  from  the  passage  of  the  statute,  and  to 
all  subsequent  judgments  in  20  years  afler  their 
docketing.  t6. 

375.  The  imprisonment  of  the  body,  upon  a 
ea.  sa.j  is  prima  facie  evidence  of  satisfiMstion  of 
the  judgment.     MiUer  v.  MiUer,  2  South.  508. 

376.  The  release  of  the  judgment  is  the  legal 
consequence  of  the  voluntary  discharge,  by  Uie 
creditor,  of  the  person  of  the  debtor  held  on  exe- 
cution.    U.  States  V.  Stansbury,  1  Pet.  573. 

377.  The  discharge  of  a  debtor,  committed  to 
prison  on  execution,  destroys  all  remedy  on  the 
judgment.  Forster  v.  Fuller,  6  Mass.  58.  Kimg 
V.  Goodwin,  16  ib.  63.  But  a  voluntary  escape  of 
such  debtor,  by  permission  of  the  officer,  wiUiout 
the  consent  of  tne  creditor  to  his  discharge,  is  no 
bar  to  an  action  on  the  judgment.  AppUku  v. 
Clark,  10  ib.  59, 

378.  A  judgment  is  not  satisfied  by  another 
judgment  being  obtained  in  another  court,  in  an 
action  brought  upon  the  first  judgment.  The 
second  judgment  must,  in  fact,  be  satisfied,  to 
extinguish  the  first  judgment.  Mumford  v. 
Stoeker,  1  Cow.  178. 

379.  Where  a  judgment  is  obtained  agunst  a 
defendant  in  an  attachment,  and  afterwards  a 
judgment  for  the  whole  amount  is  rendered  in 
the  same  suit  against  garnishees,  the  latter  judg- 
ment does  not  extinguish  the  former.  Price  v. 
Higgins,  1  Litt  273. 

SiBO.  Where  two  suits  are  brought  in  different 
courts  at  the  same  time,  for  the  same  cause  of 
action,  and  proceed,  part  passu,  to  judgment  and 
execution,  a  satisfaction  of  either  judgment  may 
be  shown  upon  audita  querela,  in  discharge  of  the 
other.     Bowne  v.  Jov,  9  Johns.  221. 

381.  Bringing  debt  upon  a  judgment  in  an- 
other  court,  and  recovering  judgment  thereon,  is 
no  satisfaction  of  the  judgment  first  recovered, 
unless  the  second  judgment  is,  in  fact,  satisfied. 
Mumford  v.  Stoeker,  1  Cow.  178. 

382.  Judgment  on  an  award,  that  the  defend. 
ant  pay  so  much,  on  receiving  from  the  plaintiff 
an  indemnity  against  certain  claims.  The  plain- 
tiff afterwards  refused  to  give  the  indemnity; 
and  on  the  defendant  paying  more  claims,  against 
which  he  was  to  be  indemnified,  than  the  amount 
of  the  judgment,  the  court  ordered  satisfaction 
to  be  entered  on  the  judgment.  Medfard  v.  Dor- 
sey,  2  Wash.  C.  C.  467. 

3i83.  A  judgment  in  favor  of  the  plaintiff  will 
be  extinguished  by  being  set  off  and  allowed 
against  a  larger  claim  of  the  defendant,  on  which 
he  has  recovered  final  judgment.  But  the  first 
judgment  cannot  be  considered  satisfied,  pend- 
ing a  motion  for  s  new  trial  in  the  second  caae. 
Schroeppel  v.  Jewell,  1  Cow.  208. 

384.  Though  a  judgment  cannot  be  avoided  by 
a  writing  not  under  seal,  whereby  the  creditor 
agrees  not  to  sue  the  debtor,  yet  where  A,  hav- 
ing recovered  judgment  against  B  and  C,  in  eon- 
iioeration  of  the  payment  of  oae  half  tho  debt 
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by  B,  agreed  not  to  levy  exeoutioiL  on  his  pnv&te 
property,  but  only  on  the  partnership  effects, 
and,  B  dying  insolvent,  the  commissioners  re- 
jected A*B  claim, .» it  was  held,  that  he  could  not 
maintain  an  action  of  debt  on  the  judgment 
affaittst  the  administrator.  SewaU  v.  Sparrow^  16 
Mass.  24. 

385.  Where  a  ca.  so.  against  a  sheriff  was  de- 
livered to  the  coroner,  who,  being  indebted  to 
the  sheriff,  gave  him  a  receipt  in  full  of  debt 
and  costs  on  the  ca,  sa.,  and  agreed  to  settle 
with  the  plaintiff,  held,  that,  admitting  that  the 
coroner  was  authorized  to  receive  the  debt  in 
money,  (and  it  seems  he  was,)  yet  it  must  be  an 
actual  and  absolute  payment  of  so  much  cash  to 
him  for  the  plaintiff;  and  that  the  agreement 
between  the  sneriff  and  coroner  was  no  payment 
or  satisfaction  of  the  debt.  Codwist  v.  Fitldy  9 
Johns.  263. 

386.  Where  the  plaintiff  resided  in  a  foreign 
country,  and  the  defendant,  in  1810,  produced 
affidavits  to  show  that  the  judgment  which  was 
obtained  in  1803  was  satisfied,  a  rule  to  show 
cause  why  a  satisfaction  should  not  be  entered 
upon  the  record  was  granted,  which  was  directed 
to  be  served  by  delivering  a  copy  to  the  attorney 
of  the  plaintiff  on  record,  and  putting  up  another 
copy  in  the  clerk's  office.  Lee  v.  Broion,  6  Johns. 
132. 

387.  If  a  debtor  pay  his  judgment  creditor  a 
■um  equal  to  the  amount  of  the  judgment,  and 
thereby  cause  the  judgment  to  be  assigned  as  a 
payment  to  another  of  his  creditors,  the  transac- 
tion does  not  discharge  the  judgment,  but  the 
same  continues  valid  in  the  hands  of  the  assignee. 
Horok  V.  Kimball,  2  BUckf.  309. 

388.  Where  a  person  gave  his  note  in  satisfac- 
tion of  a  judgment  of  the  county  court  for  violat- 
ing the  by-  laws  of  a  town,  he  cannot  question  the 
Viuidity  of  those  laws  in  a  suit  upon  the  note. 
Wallace  v.  Usher,  4  Bibb,  508. 


X.    Interest  on  Judgments. 

389.  Judgments  at  common  law  do  not  carry 
interest.  But,  by  the  act  of  South  Carolina  of 
1615,  interest  is  allowed  on  judgments  on  causes 
of  action  which  bore  interest  themselves.  fVil- 
liamson  v.  Broughton,  4  M'Cord,  212. 

390.  Where  judgment  was  rendered  on  a  pre- 
vious judgment  which  bore  interest,  interest 
must  be  caJcalated  on  the  principal  sum  of  the 
first  judgment,  and  not  on  the  entire  judgment. 
Pincknev  v.  Singleton^  2  Hill,  S.  C.  343. 

391.  In  South  Carolina,  under  the  acts  of 
1815,  providing  for  the  collection  of  interests  on 
judgments,  in  all  cases  where  the  original  cause 
of  action  bears  interest,  interest  shall  be  collected 
on  that.  But  if  an  appeal  be  taken,  and  dismissed 
or  withdrawn,  interest  shall  be  allowed,  not 
merely  on  the  original  cause  of  action,  bat  on 
the  entire  judgment,  made  up  of  principal,  inter- 
est, and  costs;  and  that,  whether  the  original 
cause  of  action  bore  interest  or  not.  Kirk  v. 
RidUnmrg,  2  Hill,  S.  C.  352. 

392.  Though  the  whole  amount  appearing  on 
the  face  of  a  judgment  be  paid,  yet  it  must  be 
deducted  from  the  aggregate  amount  of  principal 
and  interest,  and  the  balance  is  principal.  J^or^ 
vtood  V.  Manning,  2  N.  d^  M.  395. 

XI.    Effect  of  Death, 

393.  If  the  plaintiff  in  trespass  quare  dausuia 
fregit  die  afler  verdict  in  his  favor,  and  before 
judgment,  the  court  will  enter  judgment  as  of 


the  term  in  which  the  verdict  was  returned. 
Goddard  v.  Bolster,  6  Greenl.  427. 

394.  Where  the  plaintiff  dies  after  a  verdict  in 
his  favor,  pending  a  motion  in  arrest  of  judgment, 
such  judgment  may  be  entered  as  of  a  term  after 
verdict,  while  plaintiff  was  living.     Griffith  v 
Ogle,  1  Binn.  172. 

395.  Where  a  co-plaintiff  dies  after  judgment, 
his  survivor  may  have  execution  by  suggesting 
his  death  on  the  record.  If  the  survivor  is  a  feme, 
who  afterwards  marries,  a  scire  facias  must  issue. 
BerryhiU  v.  fVells,  5  Binn.  56. 

396.  Judgment  entered  after  the  death  of  the 
plaintiff,  the  record  not  showing  that  his  repre- 
sentative has  been  made  a  party,  is  error.  KeH" 
nedy  v.  Pickering,  Minor,  137. 

397.  After  the  death  of  a  party  has  been  sug- 
gested, a  judgment  against  him  is  clearly  erro- 
neous.    WiUenburgh  v.  Wittenburgh,  1  Mis.  226. 

398.  Where,  after  a  continuance  for  advise- 
ment by  the  court,  the  defendant  died,  judgment 
was  rendered  as  of  the  former  term.  Perry  v. 
WUson,  7  Mass.  393. 

399.  Where  a  supposed  trustee  answered  in 
an  unsatisfkctory  manner,  and  a  further  exami* 
nation  was  ordered  before  a  justice  of  the  peace, 
to  which  he  refused  to  submit,  and,  before  the 
ensuing  term,  the  defendant,  who  had  been  de- 
faulted, and  the  trustee,  both  died,  the  court 
entered  judgment,  and  gave  execution,  as  of  the 
former  term,  against  the  trustee.  Patterson  v. 
Buckminster,  14  Mass.  144. 

400.  A  judgment  in  set.  fa,  on  a  mortgage, 
returned  "  nihil "  and  **  no  terretenant,'"  followed 
by  an  alias  sH.  fa.  and  the  same  return,  is  not 
void,  though  the  defendant  was  dead  when  the 
first  writ  issued,  and  a  sale  of  land  by  the  sheriff 
upon  a  levari  facias  on  such  judgment  confers  a 
good  title  on  a  purchaser  who  was  plaintiff  in 
the  first  judgment.  Warder  v,  Tainter,  4  Watts, 
270. 

401 .  Where  a  judgment  debtor  dies  while  the 
judgment  is  a  subsisting  lien  upon  his  lands, 
after  an  invalid  sale  by  hie  admmistrators,  the 
judgment  creditor  may  have  sci,  fa.  against  the 
heirs  and  purchasers  in  possession  to  revive  the 
judgment,  and  have  execution  awarded  against 
the  lands.  Miami  Exporting  Co,  v.  HaUey,  7 
Ham.  (Part  1st,)  11. 


Xn.  Arresting  or  reversing  a  Judgment, 

(  a.)   What  is  a  sufficient  Cause  for  arresting  or 
reversing  a  Judgment. 

402.  If  a  judgment  be  entire  and  conclusive, 
and  be  in  part  erroneous,  it  must  be  reversed 
Bnrris  v.  Johnson,  I  J.  J.  Marsh.  196. 

403.  Judgment  will  be  arrested  only  for  error 
apparent  on  the  record.  Burnett  v.  Ballund,  2 
N.  &  M.  435. 

404.  Such  matter  only  can  be  alleged,  in  arrest 
of  judgment,  as  would,  upon  a  demurrer  or  plea 
in  bar,  be  sufficient  to  destroy  the  action,  in  civil 
or  criminal  cases.     State  v.  James,  2  Bay,  215. 

405.  The  court  will  arrest  judgment,  notwith- 
standing  a  verdict  for  the  defendant,  if  it  appears, 
upon  the  whole  record,  that  the  right  of  the  case 
is  with  the  plaintiff.     Fitch  v.  Scott,  1  Root,  351. 

406.  In  Maryland,  no  reasons  need  be  assigned 
in  a  motion  for  an  arrest  of  judgment.  State  v. 
Cfreenwell,  4  Gill  dk  Johns.  407. 

407.  An  irregular  judgment  may  be  set  aside 
on  motion.  Reed  v.  Bainhridge,  1  South.  351. 
And  purchasers  interested  in  the  regularity  of  a 
judgment  may  move  to  set  it  aside,  ib. 
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408.  A  judgment  irre^larly  entered  may  be 
Bet  aside  at  a  subnequent  term.  HutU  y.  Feof- 
ffurn,  3  Ham.  J 6. 

409.  The  record  mutt  disclose  the  cause  for 
which  judgment  is  rendered,  and  the  want  of 
such  record  majr  be  taken  advantage  of  by  writ 
of  error.     Ayrts  v.  Dobson,  5  Stew.  &  Port.  441. 

410.  Judgment  of  a  court  of  limited  jurisdic- 
tion will  be  arrested,  if  it  does  not  appear,  from 
the  plaintiff's  declaration,  that  the  court  had 
jurisdiction.     Strong  y.  Jivery,  1  Root,  259. 

411.  Judgment  will  be  arrested  for  want  of 
jurisdiction  of  the  court,  although  the  cause  had 
come  up  on  appeal,  and  no  objection  had  pre- 
yiously  been  made  to  the  lenity  of  the  appeal. 
Moultrop  y.  Bennett,  Kirby,  351 . 

412.  A  judgment  erroneously  obtained,  on  ac- 
count of  the  refusal  of  a  court  to  exercise  a  dis- 
cretion yested  in  them  by  law,  under  the 
impression  that  they  do  not  possess  it,  will  be 
reversed  for  error.  Beach  y.  Chamberlain,  3 
Wend.  366. 

413.  An  erroneous  opinion  upon  an  abstract 
question  of  law,  not  involved  in  the  decision  of 
the  case  expressed  by  the  judge  in  charging  the 
jury,  is  not  ground  of  reversal,  or  for  a  new  trial. 
Reed  v.  M'Grete,  5  Ham.  375. 

414.  It  is  not  competent  for  a  court  of  law  to 
dismiss  a  suit  commenced  in  such  court,  and  to 
enter  up  judgment  for  costs  against  the  plaintiff, 
on  the  ground  that  the  plaintiff  has  been  enjoined 
in  chancery  from  proceeding;  but  on  such  in- 
junction being  certified  to  uie  court,  they  may 
order  the  matter  to  be  spread  upon  the  record 
without  judgment.  Rogers  v.  ShnUey,  2  Stew. 
&  Port.  49. 

415.  Where  one  of  two  judges  ordered  judg- 
ment to  be  entered,  and  the  other  objected  to  the 
entry,  without  intending  to  prohibit  the  prothon- 
otary  from  making  a  proper  entry,  it  was  held 
a  sufficient  judgment  on  which  to  bring  a  writ  of 
error.     Cahill  v.  Benn,  6  Binn.  99. 

416.  If  one  of  two  counts  be  bad,  and  a  gen- 
eral verdict  be  rendered  for  the  plaintiff,  the 
court  will  not  intend  that  the  evidence  supported 
the  good  count  alone  ;  but  will  arrest  the  judg- 
ment, on  motion.  Clough  v.  Tenney,  5  Greenl. 
446.     (Altered  by  sUtute  of  1830,  c.  162.) 

417.  Where  a  general  verdict  is  found  on  all 
the  counts  in  a  declaration,  and  one  of  them  is 
materially  defective,  judgment  will  be  arrested. 
Stevenson  v.  Hayden,  2  Mass.  406.  Barnes  v. 
Hurd,  11  ib.  59.     Benson  v.  Swifi,  2  ib.  50. 

418.  Judgment  will  be  arrested,  in  Vermont,  if 
one  count  be  fatally  defective  ;  but  this  may  be 
obviated  by  having  the  verdict  entered  on  those 
counts  only  to  which  the  evidence  applied  ;  but 
this  must  be  done  in  the  court  below.  Haselton 
V.  Weare,  8  Verm.  484.  See  Harding  v.  Craigie, 
ib.  508. 

419.  The  judgment  must  be  reversed  where, 
on  default,  damages  are  assessed  on  all  the 
counts,  and  one  of  them  would  be  held  bad  on 
general  demurrer.  Dryden  v.  Dryden,  9  Pick. 
546. 

420.  Regular  judgments  by  default  are  set 
aside  in  all  cases,  on  affidavit  of  defence,  where 
no  trial  was  lost.  Denn  v.  Evaulj  Coxe, 
201. 

421.  Judgment  cannot  be  taken  by  default, 
before  the  declaration  is  filed.  Masterton  v. 
Beasley,  1  Stew.  &.  Port.  247.  M'ElroyY,  Dvngkt, 
Stew.  149. 

422.  It  is  error  in  the  court  to  render  judg- 
ment by  default,  when  a  plea  is  filed  and  unan- 
swered.     White  v.  Thompson,  Breese,  43. 


423.  The  court  of  common  pleas  may  set  aside 
a  regular  judgment,  by  default,  where  there 
has  been  any  firaud  or  surprise,  especially  in  a 
bail-bond  suit.  Delancy  v.  Brownell,  4  Johns. 
136. 

424.  In  Pennsylvania,  a  judgment  by  default 
against  the  casual  ejector,  for  want  of  an  appear- 
ance, and  confessing  lease,  entry,  and  ouster,  may 
be  set  aside  at  a  subsequent  session,  upon  good 
cause  shown,  where  the  defendant  swears  to 
merits,  and  a  trial  has  not  been  lost.  The  affida- 
vit of  the  party  is  sufficient  on  which  to  found 
the  motion.  Popino  v.  McAllister,  4  Wash.  C.  G 
393. 

425.  It  is  erroneous  to  take  judgment  by  de- 
fault, where  the  declaration  has  not  been  filed  10 
days  before  court,  unless  by  consent.  Gore  y. 
Smith,  Breese,  206. 

426.  A  judgment  on  default  against  two,  when 
but  one  of  Uiem  was  found  on  the  writ,  and 
entered  special  bail,  is  erroneous.  Boaz  r. 
Heister,  6  S.  &  R.  18.  Judgment  by  I'efanlt,  in 
an  action  of  debt,  should  be  entered  &i  the  whole 
of  plaintifTs  demand,  though  bail  may  have  been 
taken  for  a  less  sum.  ib. 

427.,  In  trespass  .against  six,  two  pleaded  to 
issue,  and  on  the  same  day  a  rule  to  plead  was 
entered  against  the  other  four,  against  whom 
judgment  was  'afterwards  signed  for  want  of  a 
plea.  It  was  held,  that  a  judgment  entered 
against  the  six,  was  erroneous  as  to  all  but  the 
two.     Cridland  v.  Floyd,  6  S.  dlt  R.  412. 

428.  In  a  joint  action  upon  contract,  the  plain 
tiff  must  have  judgment  against  all  the  defend 
ants  before  the  court,  or  he  can  have  jndf 
ment  against  none.  Jenkins  v.  Hunt,  2  Rand 
446. 

429.  An  action  against  the  joint  makers  of  a 
promissory  note  cannot  be  dismissed  or  discon- 
tinued as  to  one,  and  judgment  entered  against 
the  other,  process  having  been  served  on  both 
Saddler  v.  Houston,  5  Stew.  &  Port.  205. 

430.  Where  there  was  a  judgment  against 
three  persons,  and  no  evidence  that  process  had 
been  served  on  one  of  them,  it  was  erroneous  to 
give  judgment  without  a  proper  disposition  of  the 
case  as  to  him  ;  the  words  *<  parties  appeared,'* 
in  the  record,  referring  to  two  only.  Violet  r 
Waters,  1  J.  J.  Marsh.  303. 

431.  If  the  plaintiff,  in  an  action  against  two, 
proceed  to  judgment  against  one  alone,  and  the 
record  do  not  contain  a  return  of  the  writ  that 
the  other  had  not  been  found,  and  a  sUgge«tioa 
of  such  a  return,  the  judgment  will  be  rerersed 
on  error.     Kin^  y.  Anthony,  2  Black f.  131. 

432.  H.  instituted  process  against  W.  and  F. 
in  the  superior  court  of  Greorgia,  founded  on  an 
alleged  joint  contract.  F.  not  being  within  reach 
of  process,  no  service  was  made  upon  him.  W. 
appeared,  pleaded  the  general  issue,  which  was 
joined,  and  a  verdict  was  thereupon  rendered 
in  favor  of  H.,  and  judgment  entered  up  against 
W.  and  F.  both.  Aflerward,  the  same  court,  on 
motion  of  H.,  and  after  notice  to  the  attorney  of 
W.,  who  had  been  employed  in  the  defence  of 
the  action,  (W.  himself  having  left  the  state  some 
years  before,  and  not  haying  returned,)  permitted 
an  amendment  of  the  record  by  striking  out  the 
name  of  F.  and  entering  up  judgment  against 
W.  alone.  In  a  suit  against  W.,  rounded  on  the 
amended  judgment,  it  was  held,  that  the  original 
judgment  was  erroneously  entered  upagainrt  F., 
and  could  have  no  binding  efficacy  in  the  courts 
of  the  state  of  Maine,  where  the  action  was 
brought  on  the  judgment ;  that,  as  amended,  the 
court  was  bound,  oy  the  constitution  and  laws 
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of  the  United  States,  to  give  fVilI  faith  and  credit 
to  the  record.     Hall  ▼.  miUams,  1  Fairf.  278. 

433.  Judgment  for  a  Bum  larger  than  is  de- 
manded is  error  Daniel  t.  Park,  2  Penn.  1004. 
Lake  y.  Merrill,  5  Halst.  288.  Cortelyou  r.  Cor^ 
telyouy  1  Penn.  318.  Edwards  y.  fVeister,  2  A. 
K.  Marsh.  382.  Rowan  y.  Lee,  3  J.  J.  Marsh. 
97.  Dinsmore  t.  ^tuttili.  Minor,  89.  Flour- 
noy  y.  CkUdtBtt,  ib.  93.  Derrick  ▼.  Jones,  1 
Stew.  18. 

434.  A  judgment  for  greater  damages  than  the 
plaintiff  is  entitled  to  is  erroneous.  Hayton  y. 
Hope,  3  Mis.  53. 

435.  It  is  error  to  enter  judgment  for  more 
damages  than  are  laid  in  the  writ  or  declaration, 
and  is  not  cured  by  indorsing  the  excess  on  the 
execution.     Robineit  y.  Morris,  Hardin,  93. 

436.  A  judgment  entered  for  one  amount,  to 
be  discharged  for  a  less  sum,  is  error.  Steinbaek 
y.  Lisa,  1  Mis.  228. 

437.  A  judgment  rendered  for  interest  on  the 
amount,  without  stating  what  the  amount  is,  by 
way  of  damages,  is  erroneous.  Prince  y.  Lamb, 
Breese,  298. 

438.  Where  a  verdict  was  rendered  for  $50, 
and  interest  from  a  given  date,  a  judgment  upon 
the  same  for  ftoO,  and  interest  thereon  until  pay- 
ment, was  held  to  be  erroneous.  Martin  y.  Com- 
monwealtk,  6  J.  J.  Marsh.  549. 

439.  A  judgment  upon  a  note,  stipulating  to 
pay  ^*-  current  paper'*  for  a  sum  larger  than  the 
nominal  amount  of  the  note,  is  erroneous.  Feem- 
ster  y.  Joknson,  1  J.  J.  Marsh.  68. 

440.  A  judgment  rendered  for  a  certain  sum  in 
current  paper  money  is  erroneous.  Duerson  v. 
BelUnos,  1  Blackf  217. 

441.  In  Alabama,  a  judgment  rendered  against 
a  plaintiff  for  costs,  m  a  case  exceeding  $20, 
merely  on  the  examination  of  the  same  petition 
of  the  defendant,  is  erroneous.     Smith  y.  Heame, 

2  Stew,  db  Port.  81. 

442.  Where  the  record  shows  a  plea  in  bar 
without  date,  and  afterwards  a  claim  of  judgment 
in  vacation,  it  is  error  to  render  judgment  at  a 
subsequent  term  as  by  default,  without  disposing 
of  the  plea.    Malone  v.  Stud,  Minor,  360. 

443.  A  judgment  for  the  plaintiffs,  where  there 
is  a  plea  of  payment  without  a  replication,  is 
erroneous.    Manifee  v.  D'Lashmutt,  1  Mis.  258. 

444.  Where  a  defendant  pleaded  two  pleas, 
the  first  of  which  was  an  answer  to  the  whole 
declaration,  and  the  second  to  a  part  only,  the 
plaintiff  replied  to  the  first  plea,  the  defendant 
demurred,  the  demurrer  was  overruled,  issue  was 
joined  on  the  second  plea,  and  found  for  the 
plaintiff,  it  was  held,  that  it  was  error  to  give 
judgment  generally  for  the  plaintiff,  until  the 
issue  on  the  first  plea  was  tried.    Oray  v.  Oorin, 

3  A.  K.  Marsh.  556. 

445.  Where  there  were  three  pleas  in  bar  to 
the  whole  cause  of  action,  the  first  triable  bv  the 
court,  the  second  and  third  by  a  jury,  and  the 
second  and  third  were  tried,  and  found  for  the 
plaintiff,  held,  that  the  plaintiff  could  not*  have 
judgment  until  he  had  also  succeeded  on  the 
first  issue.     Barker  v.  M*Clure,  2  Blackf  14. 

446.  Where  the  record  finds  that  the  defendant 
has  properly  pleaded  to  an  action,  and  does  not 
find  that  his  plea  has  been  withdrawn  or  waived, 
judement  entered  for  want  of  a  plea  is  error. 
And  a  recital  in  the  judgment,  that  the  defendant 
says  nothing  in  bar,  does  not  raise  the  presump- 
tion that  the  plea  has  been  withdrawn.  JTunnds 
V.  Brown,  1  Stew.  412. 

447.  Where  a  title  is  defectively  set  out  in  a 
declaration,  and  the  plea  states  the  fhet  omitted, 
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the  judgment  afler  verdict  will  not  be  arrested. 
MFeeiy  v.  Vantyle,  2  Ham.  197. 

448.  Where  part  of  the  charges  in  a  declara- 
tion are  answered  by  a  special  plea  in  bar,  and 
"not  guilty"  is  pleaded  as  to  the  rest,  and  the 
parties  join  in  a  demurrer  to  the  special  plea,  and 
issue  upon  not  guilty,  and  judgment  is  only  given 
on  the  special  plea,  and  the  general  issue  is  not 
decided,  judgment  will  be  arrested.  Scot  v.  TVcr- 
ner,  1  Root,  163. 

449.  In  debt  on  bond,  with  condition  to  per- 
form an  award,  the  condition  being  made  port 
of  the  record  bv  oyer,  and  the  defendant  having 
pleaded,  *^  conditions  performed,"  if  the  plaintiff 
reply  generally,  judgment  will  be  arrested  and  a 
repleader  awarded.  Qreen  v.  Bailey,  5  Munf.  246. 

450.  Proof  of  that  which  is  not  alleged  in  the 
declaration  will  not  authorize  a  judgment.  Rich- 
ardson  v.  Talbot,  2  Bibb,  382. 

451.  If  improper  evidence  be  received  in  the 
court  below,  though  it  be  merely  cumulative, 
the  judgment  will  Be  reversed.  Osgood  v.  Mai^ 
hattan  Co.  3  Cow.  612. 

452.  If  it  appears,  on  the  return  of  a  certiorari, 
from  the  evidence  on  both  sides,  that  the  plain 
tifTs  demand  is  illegal,  the  court  will  set  aside 
the  judgment,  although  the  jury  found  for  the 
plaintifi^    JficoU  v.  Dunlap,  2  Johns.  195. 

453.  A  judgment  in  ejectment  for  *^  the  prem- 
ises in  the  plat  described,"  when  the  plat  made 
no  part  of  the  record,  is  erroneous.     Woclry  v 
Clay,  3  A.  K.  Marsh.  135. 

454.  Where  a  writ  and  declaration  was  against 
"  David,"  and  the  verdict  and  judgment  against 
"  Daniel,"  held,  to  be  a  variance  which  avoids  the 
judgment.     Sweazy  v.  KeUles,  2  Mis.  6. 

455.  A  judgment  of  a  justice  of  the  peace, 
entered  in  figures,  will  be  reversed  for  that 
cause.     Robinson  v.  Applegate,  6  Halst.  178. 

456.  Each  judgment  entered  during  a  term 
must  of  itself  be  full  and  in  proper  form,  and  if 
incorrect,  cannot  be  corrected  by  a  reference 
therein  to  another  correctly  entered.  Tombeck- 
bee  Bank  v.  Strong,  1  Stew.  &  Port.  187. 

457.  Where  a  cause  is  submitted  to  the  court 
without  a  jury,  a  judgment  rendered  generally, 
without  finding  the  issues  between  the  parties,  is 
erroneous.     Ferguson  v.  SetoaU,  1  Mis.  256. 

458.  Where  issues  of  fact  are  submitted  to  the 
court,  they  roust  be  found  for  one  party  or  the 
other,  and  a  judgment  without  such  finding  is 
erroneous.     Lee  v.  Collins,  1  Mis.  587. 

459.  Where  there  are  issues  offset  and  issues 
of  law,  a  general  judgment  on  the  demurrer, 
without  disposing  of  the  issues  of  fact,  is  error. 
Missouri  v.  Oarther,  1  Mis.  501. 

460.  A  judgment  on  a  demurrer  to  a  declanu 
tion  afler  leave  to  amend,  and  when  the  plaintiff 
refiised  to  join  in  demurrer,  is  erroneous.  Cab- 
anne  v.  LavaUe,  1  Mis.  394. 

461.  Where  a  case  is  carried  by  appeal,  by  the 
plaintiff,  to  a  superior  court,  judgment  cannot  be 
taken  against  the  defendant  by  c&fault  at  the  first 
term  of  such  court  after  the  appeal  is  taken. 
Wiggins  V.  Perryman,  4  Stew.  &  rort.  94. 

4wS.  Judgment  rendered  after  dismissal  of  an 
appeal  is  not  sustainable.  Thomson  v.  Curtis,  S 
Mis.  209. 

463.  Judgment  will  be  arrested  where  the 
issue  put  is  not  answered  directly  hy  the  judg- 
ment.   Russell  V.  Comwell,  2  Root,  68. 

464.  In  an  action  before  a  justice  of  the  peace, 
after  the  jury  had  retired  to  deliberate  on  their 
verdict,  Uiey  requested  the  justice  to  inform 
them  whether  a  certain  point  of  evidence  had 
been  given,  and  he  answered  the  inquiry ;  held. 
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that  this  was  erroneous,  and  the  judgment  was 
reversed,  it  not  appearing  that  it  was  done 
with  the  consent  or  in  the  presence  of  the  par- 
ties.    Bunn  V.  Croul,  10  Johns.  239. 

465.  Where  it  does  not  appear  that  there  was 
an  issue  presented  to  a  jurj,  a  judgment  on  their 
verdict  will  be  reversed.  Oliver  y.  Judge,  2 
Stew.  483. 

466.  If  the  jury  are  empaneled  "to  try  the 
issue  joined,"  when,  in  reality,  no  issue  is  joined, 
the  judgment  must  be  reversed,  and  the  verdict 
set  aside,  although  it  is  against  the  party  who 
fkiled  to  meet,  by  a  negative  on  his  side,  the 
affirmative  matter  pleaded  on  the  other  side. 
Wilkinson  v.  Bennett,  3  Munf  314. 

467.  Judgment  will  be  arrested  where  one  of 
the  jury  has  given  his  opinion  in  the  case  pre- 
vious to  the  trial.     Smith,  v.  Ward,  2  Root,  302. 

468.  Judgment  will  be  arrested  for  misconduct 
of  one  of  the  jurymen,  in  conversing  with  the 
constable  in  relation  to  the  case.  BvUock  v. 
Harford,  2  Root,  349. 

469.  Judgment  will  be  arrested  where  one  of 
the  jurymen  converses  with  persons  not  of  the 
jury,  upon  the  merits  of  a  cause  under  consider- 
ation. Dana  v.  Roberts,  1  Root,  134.  Bennett 
V.  Howard,  3  Day,  219. 

470.  Judgment  will  be  arrested  if  one  of  the 
jurymen  conversed  with  persons  not  of  the  iury 
about  the  cause  under  consideration,  or  sufl^red 
such  persons  to  converse  with  him.  Bon  v. 
Parsons,  1  Root,  429. 

471.  Judgment  will  be  arrested  if  the  jury 
separate  after  a  case  is  committed  to  them,  and 
before  they  have  agreed  on  a  verdict,  and  after- 
wards return  their  verdict.  Howard  v.  Cobb,  3 
Day,  309. 

472.  Judgment  will  be  arrested  if  one  of  the 
jurors  was  interested  in  the  question  in  contro- 
versy, and  the  verdict  is  in  fkvor  of  his  interest. 
Talmadfe  v.  Jfortkrop,  1  Root,  454. 

473.  In  Connecticut,  the  same  degree  of  rela- 
tionship between  a  juror  and  a  party,  as  would 
by  statute  exclude  a  judge  from  sitting  in  a  cause, 
is  sufficient  ground  for  arrest  of  judgment.  Wood- 
bridge  V.  Raymond,  Kirby,  279. 

474.  Judgment  will  be  arrested  on  the  ground 
that  one  ot  the  jurymen  gave  evidence  out  of 
court,  to  his  fellows,  which  was  not  given  in 
court.     Talmadge  v.  Jforthrop,  1  Root,  522. 

475.  Judgment  will  be  arrested  where  the  jury 
refer  the  assessment  of  damages  to  chance. 
Warner  v.  Robinson,  1  Root,  194. 

476.  Judgment  will  be  arrested  unless  the  ver- 
dict contain  all  the  material  facts  put  in  issue. 
Regwin  v.  CampbeU,  1  Root,  268.  Pettibone  v. 
Qorrard,  2  Root,  254.  Smith  v.  Rayanond,  1 
Day,  189. 

477.  Judgment  will  be  arrested  if  the  facts  put 
in  issue  are  not  found  directly  for  or  against  him 
who  af&rms  them.    Smith  v.  Bellamy,  1  Root,  200. 

478.  If  the  judgment  of  a  justice  does  not 
answer  the  issue,  it  will  be  reversed.  Thomas  v. 
Dorchester,  2  Root,  124. 

489.  A  judgment  rendered  upon  the  verdict 
of  less  than  12  jurors,  unless  the  defendant 
waives  objection,  is  erroneous.  Ayres  v.  Barr,  5 
J.  J.  Marsh.  286.     Oldham  v.  HUl,  ib.  300. 

480.  Where  a  case  agreed  is  too  imperfectly 
stoted  for  the  court  to  proceed  to  judgment,  it 
will  be  set  aside,  and  new  proceedings  ordered. 
Brewer  v.  Opie,  1  Call,  212. 

481  Jud^ent  will  be  arrested  where  the  issue 
is  immaterial  and  does  not  determine  the  merits 
'>f  the  cause.  Palmer  v.  Seymovr,  Kirby,  139. 
Uenshaw  v.  Clark,  2  Root,  4. 


482.  No  judgment  should  be  set  aside,  merely 
to  allow  a  chancre  of  venue.  EUiston  v.  Bank 
of  CommonwealA,  3  Dana,  99. 

483.  Where  a  locsal  action,  as  one  of  replevin, 
is  sued  in  a  wrong  county,  judgment  will  be 
arrested  on  motion.  Robinson  v.  Mead,  7  Mass 
353. 

484.  The  judgment  of  a  justice  of  the  peace, 
out  of  his  town,  is  erroneous.  Mlby  v.  Cargd, 
1  Root,  403. 

485.  In  an  action  against  A,  judgment  cannot 
be  entered  against  B,  on  his  merely  declaring 
himself  accountable  for  A.  Wright  v.  Ramsey,  2 
Penn.  409. 

486.  Where  a  matter,  omitted  to  be  inquired  of 
by  the  principal  jury,  goes  to  the  very  point  in 
issue  and  constitutes  the  gist  of  the  action,  an 
attaint  will  lie,  and  it  cannot  be  supplied  by  a 
writ  of  inquiry.  Staleope  v.  Capner,  1  Fenn. 
132.  Aliter,  where  the  matter  omitted  does  not 
go  to  the  point  in  issue  and  constitute  the  giatof 
Die  action  —  as  a  neglect  to  assess  damages,  ib. 

487.  Where  there  is  an  error  in  a  record  of  an 
inferior  court,  which  the  par^  obtains  leave  to 
cure,  by  an  order  or  rule  of  such  court,  but 
neglects  to  amend  his  record  conformably  to 
such  rule,  the  judgment  will  be  reversed  not- 
withstanding the  rule.  Waldron  v.  Green,  4 
Wend.  409. 

488.  Where  the  writ  and  declaration  were  in 
case,  and  the  judgment  is  for  a  sum  certain,  and 
interest  until  paid,  the  judgment  will  be  reversed. 
Lynch  v.  Freeland,  Kentucky  Dec.  316. 

489.  A  judgment  in  damages,  where  the  action 
is   in  debt,  is  erroneous;   and   upon  a  verdict 
rendered  for  $800  in  damages,  where  the  action 
is  debt,  no  judgment  can  t^  rendered     Jones  r 
Lloyd,  Breese,  174. 

490.  If  an  attorney  appear  for  a  defendant, 
(whether  process  has  been  served  on  him  or  not,) 
without  any  authority  from  him,  and  confess 
judgment,  or  let  it  go  by  default,  the  judgment  is 
regular  and  will  not  be  set  aside.  Denton  v. 
Kofies,  6  Johns.  296.  But  if  there  were  f^aud  or 
collusion  between  the  attorney  and  the  pUintiff, 
or  if  the  attorney  is  not  responsible,  or  perfectly 
competent  to  answer  to  his  assumed  client,  the 
court  will  relieve  against  the  judgment,  ih.  But 
the  court  will  let  the  judgment  stand  as  secority, 
staying  proceedings  to  let  in  the  defendant  to 
plead,  if  he  has  any  defence,  ib, 

491.  Where  a  cause  in  a  justice's  court  in  New 
York,  having  been  adjourned,  became  discon- 
tinued by  the  non-appearance  of  the  plaintiff  at 
the  day  of  adjournment,  and,  about  a  month  after, 
a  person  who  had  been  authoriied  by  the  defend- 
ant to  appear  for  him  at  the  adjourned  day,  and 
confess  judgment,  came  before  the  Justice,  and, 
without  the  knowledge  of  the  defendant,  con* 
fessed  a  judgment  for  the  plaintiff,  as  of  the  dar 
to  which  the  cause  was  adjourned,  it  was  held, 
that,  this  judraent  being  void,  the  defendant 
mi^ht  avail  himself  of  the  irregularity  in  an 
action  upon  it.  Hubbard  v.  Spencer,  15  Johns. 
245. 

499.  Confession  of  judgment  by  a  third  party, 
unless  hw  authority  appear,  is  error.  Stediferd 
V.  Ferris,  1  South.  108. 

493.  A  confession  of  judment  for  the  amonnt 
of  an  award,  before  it  is  published,  is  bad.  Ji/kheU 
V.  HewiU,  4  Johns.  423. 

494.  Final  judgment  rendered  in  vacation,  as 
of  the  preceding  term,  by  consent  of  parties,  is 
sufficient  to  sustain  a  writ  of  error.  King  v* 
Green,  2  Stew.  133. 

486.  Aflar  %  lapM  of  10  yean,  a  jndgiMat 
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will  not  be  set  aside  for  irre^pilarity,  or  on  the 
ooierits,  where  the  defendant  was  duly  arrested, 
and  there  is  no  complaint  of  fraud.  Soulden  ▼. 
Cook,  4  Wend.  217. 

496.  Although  a  suit  is  manifestly  vexatious, 
and  a  plaintiff  entitled  to  only  nominal  damages, 
an  erroneous  judgment  of  a  subordinate  tribunal 
will  be  reversed.  Herrick  ▼.  Stover ,  5  Wend. 
580. 

497.  Upon  affidavit  of  A,  that  B,  one  of  the 
defendants,  before  the  return  day  of  the  writ, 
gave  him  a  copy  of  the  same,  with  money  to 
retain  an  attorney  for  him.  in  the  cause,  which  A 
was  prevented  from  doing ;  and  affidavit  of  B, 
that  the  defendants  had  a  just  defence,  and  that 
he  supposed  an  attorney  had  been  so  retained  by 
A,  until  after  judgment  had  been  entered  upon 
a  default,  the  court  ordered  the  judgment  to  be 
opened  upon  terms.  Abrams  v.  Wood,  1  South. 
30. 

498.  Judgment  was  reversed  where  the  defend- 
ant had  filed  a  plea  and  was  prepared  for  trial, 
but  was  prevented  from  attending  by  the  sen- 
tence of  another  court,  committing  him  to  jail 
for  a  contempt.     Traux  v.  Roberts,  ib.  288. 

499.  Where  a  verdict  was  for  $90,  with  interest 
from  a  day  stated,  and  judgment  was  entered 
in  the  same  manner,  it  was  reversed  for  uncer- 
tainty.    Tankersley  v.  SUbum,  Minor,  185. 

500.  A  judgment  rendered  against  an  admin- 
istrator, in  favor  of  *^  the  estate  or  the  legal  repre- 
sentatives thereof,"  is  void  for  uncertainty. 
BttU  V.  Blackwell,  2  Stew.  &  Port.  373. 

501.  Judgment  cannot  go  against  the  surviving 
obligor  and  the  representatives  of  the  deceased 
obligor.     Brovm  v.  King,  1  Bibb,  462. 

502.  A  judgment  rendered  against  executors, 
as  such,  it  entered  against  them  generally,  will 
be  reversed  on  certiorari.  Woodruff  v.  Woodruff, 
1  South.  375. 

503.  Judgment  cannot  be  rendered  against  the 
guardian  who  appears,  and  defends  an  action 
against  bis  ward.     SliUTtian  v.  Cox,  2  Penn.  644. 

504.  In  Massachusetts,  judgment  will  be  ar- 
rested  upon  an  indictment  against  a  town  for 
neglecting  to  provide  schoolmasters,  according  to 
the  statute  of  1789,  c.  19,  not  alleging  the  offence 
to  be  against  the  form  of  the  statute,  though  the 
defendants  have  pleaded  nol.  contendere.  Com' 
monweaUh  v.  Town  of  J^orthampton^  2  Mass. 
116. 

505.  In  Massachusetts,  judgment  will  be  ar- 
rested in  an  action  at  common  law  against  a 
mill-owner,  for  damages  caused  by  flowage  of 
lands,  since,  by  statute,  by  which  a  remedy  is 
provided,  the  common-law  remedy  is  taken  away. 
Stowell  V.  Flagg,  11  Mass.  364.  Upon  a  com- 
plaint for  such  damage,  under  the  statute  of 
1707,  c.  63,  where  the  respondent  does  not  plead, 
the  sheriffs  jury  are  bound  to  give  some  damages, 
and,  upon  their  failure  so  to  do,  the  proceedings 
and  judgment  thereon  will  be  quashed.  Van* 
duaen  v.  Comatock,  3  Mass.  184. 

506.  Under  the  statute  of  New  Jersey,  '^to 
prevent  the  fraudulent  confession  of  judgments,'* 
if  judgment  by  confession  be  entered,  in  cases 
where  the  action  was  commenced  without  a  sum- 
mons served  and  returned,  without  affidavit  by 
the  plaintiff  that  the  debt  is  bona  fide  due  and 
owing  to  him,  and  that  the  judgment  is  not  con- 
fessed for  any  fraudulent  purpose,  the  defendant 
may  have  the  judgment  reversed  on  certiorari. 
Parker  v.  Griggs,  1  South.  161.  Budd  v.  Mar- 
vin, ib.  248. 

507.  In  New  Jersey,  omitting  to  serve  the  sum- 
mons gA  any  vno  of  two  or  more  defendants 


vitiates  the  judgment.    Ford  v.  Mtuison^  1  South. 
93.     Smith  v.  M' Donald,  ib.  103. 

508.  The  supreme  court  of  New  Jersey  will 
not  affirm  a  jddgment  rendered  some  days  after 
verdict,  in  the  absence  of  the  parties,  and  without 
notice  to  either.  Van  Riper  v.  Van  Riper^  I 
South.  156. 

509.  Judgment  entered  up  on  a  judgment  note, 
without  process,  is  illegal,  in  New  ieney.  Hineh- 
man  v.  Glover,  1  Penn.  90.  Stretch  v.  Hancock, 
ib.  207. 

510.  A  judgment  entered  up  under  the  New 
Jersey  act  of  20th  of  February,  1794,  out  of  court, 
though  before  a  judge  at  his  chambers,  and  signed 
and  enrolled,  is  void.  Penn  v.  Weeks,  1  Penn. 
151. 

511.  The  act  of  South  Carolina,  of  1792,  to 
revive  process  against  absent  defendants,  requires 
^^  the  rules  or  process*'  to  be  posted  ;  the  posting 
notice  that  a  sci.  fa.  has  issued  is  not  enough. 
Treasurers  v.  Tarrant,  1  Hill,  S.  C.  7. 

512.  A  judgment  for  fine  onlv  mav,  in  the  dis- 
cretion of  the  court,  be  rendered  in  the  absence  of 
the  defendant ;  but  a  judgment  for  imprisonment, 
or  any  corporal  punishment,  can  never  be  ren- 
dered in  the  absence  of  the  defendant,  unless  the 
law  otherwise  directs.  Commonwealth  v.  Crimp, 
1  Virg.  Cas.  170. 

513.  A  sentence  to  "  hard  labor,"  &c.,  in  a  case 
of  perjury  where  no  such  extra  punishment  is 
authorized  by  the  statute,  renders  the  judgment 
erroneous.  Kroem^r  v.  CommenweaUh,  3  Binn. 
577. 

514.  On  an  indictment  for  a  misdemeanor,  in 
receiving  stolen  goods,  judgment  was  arrested, 
because  no  issue  was  made  up  between  the  state 
and  the  defendant     State  v.  Roberts,  Charlt.  26. 

515.  In  Connecticut,  judgment  on  an  infor- 
mation for  counterfeiting  will  be  arrested,  if  such 
information  was  not  exhibited  within  a  year  from 
the  commission  of  the  offence.  State  v.  Gibbs, 
I  Root,  171.    See,  also,  2  Binn.  437. 

(b.)   What  is  not. 

516.  Where  the  supreme  court  is  not  pre- 
cluded by  an  entry  on  the  record,  it  is  bound  to 
presume  every  thing  to  sustain  the  judgment 
of  the  circuit  court.  M*Link  v.  Chawoin,  3  Mis. 
237. 

517.  Where  an  improper  judgment  produces 
the  proper  result,  it  will  not  be  reversed.  PkiU 
lips  V.  Jordon,  3  Stew.  38. 

518.  What  would  have  been  a  good  plea  in  bar 
is  not  always  a  good  ground  for  arrest  of  judg. 
ment.    Kid  v.  Mitchell,  1  N.  &  M.  334. 

519.  On  motion  in  arrest  of  judgment,  the 
court  cannot  inquire  into  the  evidence  on  which 
a  jury  found  a  general  verdict.  Wickfiam  v. 
Waterman,  Kirby,  273.     Halsey  v.  Mott,  ib.  277. 

520.  On  motion  in  arrest  of  judgment,  the 
court  will  never  resort  to  the  evidence  on  which 
a  verdict  is  founded,  as  a  ground  for  arrest,  but 
will  consider  as  conclusive  the  fiicts  found  by 
the  verdict.     Woodruff  v.  WhitUesey,  Kirby,  60. 

521.  The  constitutional  court  of  South  Caro- 
lina cannot  inquire  into  the  justice  of  a  judgment 
of  a  court  of  competent  jurisdiction,  at  least 
when  introduced  collaterally,  or  as  evidence. 
Lyles  V.  Broum,  Harper,  31. 

522.  After  verdict  on  the  merits,  in  relation  to 
a  subject-matter  within  the  jurisdiction  of  the 
court,  the  judgment  will  not  be  arrested  on  tbe 
suggestion  of  the  defendant  that  the  court  has 
no  jurisdiction  over  his  person.  Stats  v.  Scott,  1 
Bailey,  270. 

523.  The  supreme  court  of  the  United  SUte« 
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can  reyene  a  jadgment  onlj  when  it  is  shown 
that  the  court  below  has  erred.  Jaeksim  ▼.  Huw 
timgUmy  5  Pet.  402. 

524.  The  correctness  of  the  decision  of  a  court 
of  competent  jurisdiction  cannot  be  inquired  into 
when  brought  collaterally  in  question.  JifUvay 
▼.  &petd,  4  Bibb,  85. 

5&.  Judffoient  will  not  be  arrested  for  misdi- 
rection by  uie  court  to  the  jury,  nor  for  any  ob- 
jections which  do  not  arise  on  the  face  of  the 
record.     StaU  v.  Htyutard,  2  N.  &  M.  312. 

526.  In  New  Jersey,  it  was  held  not  to  be  error 
where  a  justice,  instead  of  charging  the  jury,  read 
the  statute,  and  cave  it  to  the  foreman.  PuUen 
▼.  Botiey,  1  South.  125. 

527.  Judgment  will  not  be  reversed  because 
the  instructions  to  the  jury  by  a  court  below 
were  not  strictly  correct,  if  it  appears  that  such 
instructions  could  not  have  prejudiced  the  rights 
of  the  party  excepting  thereto.  Seott  v.  Hancock^ 
3  Stew.  &,  Port.  44. 

528.  Judgment  will  not  be  reversed  because 
the  court  below  refused  to  sign  and  seal  a  bill  of 
exceptions,  where  the  weight  of  evidence,  as 
exhibited  in  such  bill,  supports  the  verdict. 
Shanks  v.  Fenwiek,  2  Munf.  478. 

529.  The  supreme  court  of  New  Jersey  will 
not  reverse  the  judgment  of  a  justice  on  account 
of  an  omission  to  charge  the  jury  upon  a  specific 
proposition  stated  by  counsel,  unless  it  be  made 
clearly  to  appear  that  the  proposition  was  war- 
ranted by  the  evidence,  and  necessarily  involved 
in  the  verdict  to  be  rendered.  Davison  v. 
SchooUy,  5  Halst.  145. 

530.  It  is  not  ground  for  arrest  of  judgment, 
that  the  judge  who  tried  the  cause  was  related 
as  uncle  to  one  of  the  parties.  Church  v.  Abr- 
toich,  Kirby,  140.  Nor,  where  an  action  is 
brought  against  a  town  for  money,  that  the 
jndflre  owns  taxable  estate  in  such  town.  ib. 

5ol.  Where  the  court  order  commissioners  to 
be  appointed,  and  render  judgment  on  their  re- 
port, and  afterwards  pass  an  order,  setting  aside 
the  order  by  which  the  commissioners  were 
appointed,  this  does  not  affect  the  judgment. 
Ltnory  v.  Jenkins^  3  Bibb,  314. 

532.  A  judgment  ought  not  to  be  reversed  on 
the  ground  that  the  court,  at  the  instance  of  the 
party  against  whom  it  was  rendered,  admitted 
improper  evidence,  or  erroneously  compelled  the 
other  party  to  join  in  a  demurrer  to  evidence. 
Harrison  v.  Brock,  1  Munf.  22. 

533.  A  judgment  ought  not  to  be  reversed  on 
the  ground  of  improper  evidence  offered  to  the 
jury,  where  it  appears  that  such  evidence  did 
not  influence  their  verdict.  FauUon  v.  Harriss, 
2  H.  &,  M.  550. 

534.  A  judgment  ought  not  to  be  reversed  on 
account  of  the  improper  admigsion  of  evidence,  if 
the  verdict  is  right  independently  of  that  evi- 
dence.    SuUe  V.  Beem,  3  Blackf.  222. 

535.  It  is  not  ground  for  arrest  of  judgment, 
that  the  issue  was  immaterial,  or  that  the  decla- 
ration was  defective,  if  the  defendant  by  his 
pleading  put  the  whole  declaration  on  proof, 
and  the  issue  was  found  against  him.  Wetmore 
V.  IVoodbridge,  Kirby,  164. 

536.  If  substantial  matter  in  bar  is  pleaded, 
and  not  traversed  or  avoided,  and  the  jury  give 
their  verdict  for  the  plaintiff  upon  immaterial 
issues,  judgment  will  be  arrested.  Basset  v. 
Davis,  2  Root,  204. 

537.  Judgment  will  not  be  arrested  on  the 
ground  that  the  verdict  does  not  comport  with 
the  issue,  where  the  part  of  the  issue  not  found 
is  immaterial.    Futis  v.  Warrsn,  Kirby,  426 


538.  A  verdict  for  the  defendant,  there  beinf 
several  issues,  on  a  part  of  which  the  jury  do  not 
agree,  is  sufficient  to  support  a  judgment.  Wins- 
ton V.  Mostlty,  2  Stew.  137. 

539.  It  is  no  cause  for  arresting  judgment,  that 
the  jury  have  found  a  verdict  upon  evidence 
which,  in  the  opinion  of  the  court,  is  insofficient 
MoU  V.  Meaehy  1  Root,  186.  Carfemter  v.  (Md, 
ib.  220. 

540.  If  the  verdict  is  good,  the  judgment 
entered  upon  it  must,  in  general,  be  jtomI,  al- 
though it  may  not  be  in  strict  form,  fiumfssm 
V.  Mvsser,  I  Dall.  458. 

541.  Judffment  will  not  be  arrested  in  an  ac- 
tion of  slander,  where  there  is  a  general  verdict 
for  the  plaintiff,  and,  entire  damages,  because 
some  of  the  counts  are  insufficient.  Lewis  i. 
A'Ues,  1  Root,  433. 

542.  It  is  not  good  ground  for  arrest  of  judg- 
ment, that  the  jury  found  a  large  sum  for  intereat, 
where  it  is  not  apparent  to  the  court  that  such 
finding  was  wrong.  Church  v.  JVorwtcA,  Kirby, 
140. 

543.  Judgment  will  not  be  arrested,  because 
the  jury  agreed  that  two  verdicts  should  be  writ- 
ten, and  both  committed  to  the  foreman,  and  that, 
when  called  upon  for  their  verdict,  the  one  in 
favor  of  the  plaintiff  should  be  delivered,  and  if 
not  accepted  by  the  court,  that  the  other  should 
be  delivered.    Jipthorp  v.  Backus,  Kirby,  407. 

•  544.  A  judgment  will  not  be  arrested  on  the 
ground  that  the  jury  misapprehended  the  legal 
consequence  of  their  verdict.  Thompson  t. 
Church,  Kirby,  212. 

545.  It  is  not  sufficient  ground  for  arrest  of 
judgment,  that  one  of  the  exhibits,  in  an  action  of 
book  debt,  is  mislaid  when  the  case  is  committed 
to  the  jury,  if  neither  party  at  the  time  move  to 
have  the  cause  stayed.  Swan  v.  Butler,  Kirby, 
276. 

546.  Since  the  passage  of  the  law,  in  Maine,  of 
March,  1830,  c.  463,  judgment  cannot  there  be 
arrested  afler  a  general  verdict  rendered,  if  any 
one  of  the  counts  in  the  suit  be  good.  Bishop  t. 
Williamson,  2  Fairf.  495. 

547.  An  objection  to  a  juror,  which  is  not  suf- 
ficient ground  for  a  principal  challenge,  is  not 
good  cause  for  an  arrest  of  judgment,  dtapmsn 
V.  Welles,  Kirby,  133. 

548.  It  is  no  ground  for  an  arrest  of  judgment, 
that  the  jury  separated,  afler  a  cause  was  com- 
mitted to  them,  before  agreeing  upon  a  verdict 
State  V.  Babcock,  1  Conn.  401. 

549.  Where  evidence  was  given  out  of  court 
to  the  jury,  under  tlie  direction  of  the  court,  and 
afterwards  the  same  evidence  was  given  to  the 
court  and  jury,  in  open  court,  it  was  held,  that 
such  proceedings,  though  irregular,  were  no 
ground  for  arrest  of  judgment.  Dutton  v.  Trscy^ 
4  Conn.  79. 

550.  It  is  no  ground  for  arrest  of  judgment 
against  a  prisoner,  on  a  trial  for  murder,  that  one 
of  the  jurors  requested  at  one  time  the  public 
prosecutor,  and  at  another  time  publicly  to  the 
judge,  that  a  person  whose  testimony  was  sup- 
posed to  be  unfavorable  to  the  prisoner  might  be 
brought  into  court  to  testify.  State  v.  Watkius, 
9  Conn.  47. 

551 .  It  is  not  sufficient  ground  for  an  arrest 
of  judgment,  that  one  of  the  jury,  while  they  had 
the  case  under  consideration,  said,  in  the  bear- 
ing of  other  people,  that  the  jury  had  agreed  on 
their  verdict,  and  were  ready  to  return  it  into 
court.    J^ichols  V.  Bronson^  2  Day,  211. 

552.  Judgment  will  not  be  arrested,  on  motioa 
of  the  defendant,  because  one  of  the  jorymen  wu 
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nephew  to  »  creditor  in  a  foreign  attachment 
served  upon  the  plaintiff.  Starr  ▼.  Tracy^  2 
Root,  528. 

553.  Judgment  will  not  be  arrested,  npon  the 
motion  of  the  plaintiffii,  because  one  of  the  jurors 
was  their  nephew,  when  they  knew  the  fact  at 
the  time  the  jury  was  empaneled,  but  gave  no 
information  of  it.  Parmele  ▼.  Guth&ry,  2  Root, 
185. 

554.  Judgment  in  favor  of  a  town  will  not  be 
arrested,  on  their  motion,  because  some  of  the 
jurors  were  related  to  some  of  the  inhabitants  of 
the  town.     Carew  v.  Howard^  1  Root,  323. 

555.  It  is  not  sufficient  cause  for  an  arrest  of 
judgment,  that  a  jury  who  tried  the  cause  also 
sat  upon  the  trial  of  the  same  cause  in  the  court 
below.     Bellows  v.  Williams^  Kirby,  166. 

556.  It  is  not  sufficient  ground  for  an  arrest  of 
judgment,  after  a  trial  by  the  jury  on  the  general 
issue,  and  a  verdict  for  the  plaintiff,  that  the  simil- 
Iter  was  omitted.  Babcoek  v.  Huntington,  2  Day, 
392. 

557.  In  Connecticut,  judgment  will  not  be 
arrested  because  one  of  the  jurymen,  returned 
by  the  sheriff,  and  who  tried  said  cause,  was  a 
freeholder  but  not  to  the  amount  of  nine  dol- 
lars ratable  in  the  common  list.  Brown  v.  Breed, 
2  Root,  523. 

558.  In  trespass,  in  a  justice's  court,  in  New 
York,  where  there  was  a  verdict  and  judgment 
for  the  defendant,  the  court  refused  to  reverse 
the  judgment  because  the  verdict  was  against 
the  evidence,  it  appearing  that  the  injury  was 
trivial,  and  the  plaintiff  entitled  to  nominal  dam- 
ages  only,  and  the  suit  was  brought  merely  for 
costs  and  vexation.  Strong  v.  Beardalee,  16 
Johns.  130. 

559.  Where  the  evidence,  as  it  appears  upon 
the  record,  is  contradictory,  and  the  point  in  con- 
trovers/ depends  upon  the  credibility  of  the  wit- 
nesses, the  appellate  court  will  not  reverse  the 
judgment,  the  court  below  having  had  means  of 
judging  of  the  credibility  of  the  witnesses,  which 
the  appellate  court  cannot  have.  Chaney  v. 
Saunders,  3  Munf.  51. 

560.  A  judgment  will  not  be  reversed  for  the 
exclusion  of  evidence,  unless  the  case  stated 
upon  the  record  shows  the  relevancy  of  the  evi- 
dence excluded.     Rowt  v.  Kile,  1  Leigh.  216. 

561.  It  is  no  ground  of  arrest  of  judgment,  that 
a  promise,  in  an  action  of  indebitatus  assumpsit, 
was  alleged  to  have  been  made  after  the  date  of 
the  writ.     Story  v.  Barrett,  2  Conn.  665. 

562.  Under  the  Maryland  act  of  1729,  admin- 
istrators, in  certain  cases,  are  directed  to  pay  and 
satisfy  the  balance  of  the  estate  of  those  mtes- 
tales  who  leave  no  legal  representatives,  d^.,  **  to 
the  visitors  of  the  public  school  of  the  county 
where  the  deceased  resided."  The  replication,  in 
assigning  a  breach  under  that  act,  alleged  that 
the  intestate  *^  K  died  possessed  of  a  large  per- 
sonal estate  in  St.  Mary's  county."  Held,  that 
although  this  allegation  was  ambiguous,  it  was 
sufficient,  upon  a  motion  in  arrest  of  judgment. 
Slate  V.  Greenwell,  4  Oill  A  Johns.  407. 

563.  Judgment,  in  an  action  of  slander,  will 
not  be  arrested  because  it  appears,  by  the  decla- 
ration, that  the  crime  charged  by  the  words  was 
more  than  a  year  before  the  speaking  of  them, 
and  that  the  party  could  not  have  l^en  prose- 
cuted for  it,  if  true.  Webb  v.  Fiteh,  1  Root, 
544. 

564.  Judgment  will  not  be  arrested  because  it 
is  not  averred  in  the  declaration  that  notice  was 
given  to  the  defendant  of  what  it  was  his  duty  to 

9,  and  was  equally  in  his  power  tc  know  with 


the  plaintiff.     Sp.1^  r.  SpaUUn,,  »  B^. 

565.  Judgment  will  not  be  arrested  because 
the  declaration  is  insufficient,  if  it  has  substance 
sufficient  to  found  a  judgment  upon  after  verdict. 
Champion  v.  Jtfum/br</,  Kirby,  170. 

566.  A  judgment,  in  slander,  will  not  be  ar- 
rested on  the  ground  that  some  of  the  words 
laid  are  not  actionable.  Lewis  v.  J^iles,  1  Root, 
346. 

567.  Almost  any  thing  will  be  presumed  in 
order  to  support  a  verdict,  where  a  motion  for 
arrest  of  judgment  is  made  on  the  ground  of 
want  of  certainty  in  the  declaration.  Teague  v. 
Qriffin,  2  N.  &  M.  93. 

568.  Where  the  declaration  alleges  an  indorse- 
ment of  a  note  in  suit,  and  the  verdict  finds  such 
indorsement,  a  motion  for  arrest  of  Judgment,  on 
the  ground  that  the  indorsement  was  not  made 
regularly  and  in^legal  form,  cannot  prevail.  Root 
V.  Henry,  6  Mass.  504. 

569.  The  use  of  the  past,  instead  of  the  pres- 
ent  tense,  and  of  figures  instead  of  words,  in  en- 
tering a  judgment,  is  not  error.  Tankersley  v. 
SUbum,  Minor,  185. 

570.  Where,  in  an  action  of  covenant,  the  en- 
try in  the  justice's  docket  styled  it  an  action 
**on  breach  of  contract,"  it  did  not  vitiate  the 
judgment,  the  description  being  applicable.  Stokes 
V.  Coonis,  I  South.  159. 

571.  Where  a  person  is  found  guiltv  of  unlaw- 
ful detainer,  and  judgment  is  entered  for /orci^is 
and  unlawful  detainer,  the  word  forcible  is  sur- 
plusage and  not  error.  Payne  v.  Martin^  1  Stew. 
407. 

572.  If  the  justice,  in  entering  the  finding  of 
the  jury,  misuses  the  word  "damage"  for  *Mebt," 
or  vice  versa,  the  court  will  not  reverse  for  that 
reason.     Carmiebael  v.  Howell,  1  Penn.  375. 

573.  In  an  action  against  several  defendants 
commenced  by  capias,  the  sheriff  returned  cepi 
corpus,  as  to  one,  and  non  est,  as  to  the  others,  who 
were  out  of  the  county  ;  the  plaintiff  waived 
bail,  filed  declaration,  and  took  judgment  by  de- 
fault against  all.  The  court  rerased  to  open  the 
judgment  on  the  ground  that  it  was  irregularly 
entered,  but  did  so  upon  affidavit  of  merits. 
Chdiek  V.  Thompson,  1  South.  292. 

574.  After  judgment  by  nil  didt,  advantage 
cannot  be  taken  <»  a  variance  between  the  decltu 
ration  and  the  indorsement  of  the  writ.  May^eld 
V.  ^Uen,  Minor,  274. 

575.  A  variance  between  the  writ  and  decla- 
ration cannot  be  taken  advantage  of  in  arrest  of 
judgment.  It  must  be  by  plea  m  abatement,  or 
by  special  demurrer.  P — r  v.  Bogan,  2  M'Cord, 
386. 

576.  The  omission  to  call  the  defendant  or 
bail,  on  entering  a  final  judgment,  after  a  judg- 
ment by  default  at  the  rules,  is  but  a  matter  of 
form.  Hubble  v.  Mullanphy,  Hardin,  294.  Gano 
V.  Hart,  ib.  297. 

577.  Although  judgment  cannot  be  entered  for 
a  greater  amount  than  is  claimed  in  the  decla- 
ration,  yet  judgment  will  not  be  reversed  as  to 
the  mere  technical  division  of  debt  and  damages 
where  the  aggregate  amount  is  less  than  the 
aggregate  sum  laid  in  the  declaration.  Board' 
man  v.  Poland,  2  Port.  431. 

578.  If,  in  trespass  de  bonis  asportatis,  the  jury 
assess  damages  for  the  plaintiff  in  a  greater  sum 
than  the  goods  are  stated  in  the  declaration  to  be 
worth,  this  is  no  good  cause  for  arrest  of  judg. 
ment.    Hutchins  v.  Adams,  3  Green] .  174. 

579.  That  the  verdict  and  judgment  are  for  a 
greater  ram  than  is  due  for  principal  and  interest. 


reiBkl  in   an  appelUte  court. 
tutoBuu,  Hinor,  190. 

MO.  Judgment  will  Dot  be  rereraed  for  ma 
error  ofiii  cpnti  in  the  e«U  allowed.  Moffet  v. 
Jiures,  'i  Fenn,  6S5. 

r>dl.  In  debt  on  >  single  bill  for  55  dDllui  25 
cents,  wilh  ImrTul  intereat  for  the  Mme  ;  plea  of 
payment,  verdict,  tod  judgment,  for  119  dollar* 
17  centi,  debt;  Ihe  Judgnient  wu  held  risht. 
SfRorJc  T.  Warford,  1  South.  306. 

582.  It  >■  not  groond  of  revenal  that  the  •nm- 
moDB  iiaued  wu  for  a  lew  auiD  than  the  judg- 
ment.    HopptT  1.  Stttlman,  3  Fenn.  907. 

583.  Where  onl;  one  of  two  defendanU  in  an 
action  appeared  and  pleaded,  and  the  action  waa 
ci>ntinDed  a^ainat  birth  (tola  t«na  to  term,  nntjl 
iurlffnient  upon  a  verdict  waa  rendered  againat 
both,  it  waa  held,  that  there  waa  no  diacontin- 
oauee,  and  that  judgment  vaa  rightly  rendered 
■gainat  both  upon  the  verdict,  inatead  of  entering 
it  upon  default  againat  him  who  did  not  appear. 
Brookt  V.  Maitiie,  4  Stew.  A  Port.  96. 

584.  In  proceedinga  before  a Juatice  of  the 
peace,  in  Alabama,  against  an  officer  for  failure 
to  return  an  execution,  it  i*  not  error  that  judg- 
ment ia  rendered  in  favor  of  the  plaintiffs  in  their 
company  name.  Condry  *.  Htidty,  4  Btev.  &. 
Port.  9. 

585.  Final  judgment,  pronounced  Bending  a 
motion  in  arrest,  without  dispoaing  of  the  motion, 
ia  not  error.      Yomg  v.  Stat;  6  Ham.  435. 

586.  Judgment  rendered  upon  moUou  to  quaah 
the  writ,  where  the  proper  judgment  wonld  be 
upon  noiuiuit,  la  not  error,  DaTvin  v.  TWenni- 
tin,  Cettrltand,  fy  DtaUvr  Railroad  Co.  4  Fort. 
160. 

687.  The  revising  court  will  not  permit  a  party 
to  call  in  qneation  a  judgment  in  hia  favor,  ren- 
dered at  his  request,  and  effecting  «very  object 
which  he  had  a  right  to  attain.  Todd  v.  WClan- 
nakan,  I  J.  J.  Maiah,  356. 

586.  A  defendant,  in  deoinrrer  to  a  plea  in  bar, 
cannot  complain  of  a  judgment  of  reapondeat 
ouster,  that  it  should  be fiuiti  r<cup«ii.  Baueri, 
Rart,4Rawle,  93. 

589.  Where  a  declaration  contained  two  counU 
for  the  same  injury,  it  waa  held,  that,  if  the  Grat 
was  insufficient,  judgment  might  be  entered  on 
the  aecond.  Wonter  v.  Canal  Bridge,  16  Pick. 
541. 


nant  to  another  connl  in  the  declaration.  Ifhiti 
V.  Sndl,  9  Pick.  16. 

591  Where  one  connt  ia  atruck  ont,  by  leave 
of  the  court,  as  being  misjoined,  the  misjoinder 
cannot  oAerwards  be  a  cause  for  arrest  of  judg- 
ment. PthmcoU  v.  Tufli,  4  Mass.  146.  Nor  is  it 
any  ground  for  arresting  judgment,  that  the  connt 
upon  which  it  is  rendered  iaiepngnant  to  another 
count  in  the  declaration.  IFhitt  v.  StuU,  9  Pick. 
16. 

5P2.  If  it  appear  that  judgment  waa  rendered 
for  the  right  party,  the  court  will  not  reverse  it, 
although  errors  may  eiiat  againat  the  party  seek- 
ing the  reversal,     fftaT  v,  M'Corlili,  1  Mis.  588, 

533.  An  entry  of  judgment  mmi:  pro  time  ia  a 
matter  of  favor,  and  is  not  the  subject  of  a  writ 
of  error.      Lfy  t.  Union  Canal,  5  Watts,  104. 

994.  A  judgment  will  not  be  reversed  for  a 
technical  error  in  entering  it.  ffVnm  v.  Gait, 
4  Wend.  623. 

595.  A  warrant  of  attorney  waa  giYen,in  vaca- 
tion, to  enter  up  judnnent  in  vacation  or  term, 
n  at  UM  sam*  time  and   payable 


on  a  bond  given  al 


It  waa  entered  op  as  « 
_  I,  which,  though  errtweous, 

the  court  refused  to  set  aside  on  motion.  King 
V.  Skaa,  3  Johns.  143.  The  remedy  ia  such 
caaeisby  writ  of  error,  ib. 

596.  Althongh  an  error  appear  upon  the  record, 
yet  if,  in  distinct  pleadings,  a  complete  bar  is 
shown  to  the  action,  the  judgment  fortbe  defend- 
ant mnat  be  affirmed.  U.  Statu  v.  Carllm,  1 
GallU.  400. 

597.  If  the  facta  relied  oil  to  reverse  ajodf- 
ment  be  not  shown  by  the  record,  and  the  judg- 
ment would  be  aulhoriiad  by  any  facts  whidi 
might  have  been  legally  before  the  court,  the 
judgment  must  be  affirmed.  Blaney  v.  Fin^Bt 
2  BTackf  338. 

596.  Where  a  judgment  has  been  reverted  in 
the  supreme  court  of  New  Tork,  and  the  eauM 
tried  at  the  circuit,  on  the  record  remainiii|  in 
that  court,  and  a  verdict  ia  found  for  the  pfalD- 
tiff,  the  defendant  cannot  act  up  a  deled  in  rarm 
in  the  record,  on  motion  in  arrest  ofjadgmenL 
ITilUitnu  v.  Fanderrta-,  10  Johns.  SDO. 

599,  After  judgment  on  a  motion  against  a 
sheriff,  under  the  Virginia  law,  the  court  will  pre. 
sume  that  all  necessary  tbinga  were  proved,  nc 
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EiOO,  Judgment  will  not  be  arrested  when  the 
writ  ia  in  trespass,  the  declaration  part  intreapOM 
and  part  in  cose,  and  the  jury  have  found  for  the 
defeudanl  on  the  count  in  ca«.  Wa^trg  r. 
Homer,  6  Binn,  307. 

601.  A  warrant  of  attorney  antboriied  thecon- 
feasion  of  judgment,  at  a  certain  term,  for  acerlain 
BUin  in  an  action  of  debt,  and  the  judgment  wu 
confeased  accordingly.  Held,  that  the  judg- 
ment was  not  erroneaus  merely  because  the 
nature  of  the  debt  was  ikot  described  in  the  war 
rant.     Eldndgt  v.  FoitctU,  3  Blackf  907. 

602.  Where,  on  the  report  of  refi;reea,  jnd#- 
ment  was  irregularly  entered  by  the  plaintiff  St 
damages  and  costs,  to  which  he  was  not  ealitled, 
and  at  a  subsequent  term  the  judgment  wis  set 
aside,  and  a  judgment  for  coats  lo  the  defendasl 
was  entered  as  of  the  term  at  which  the  report 
was  made,  it  wu  held,  that  the  judgment  wsi 
rightly  ao  entered.     Sing  v.  Anmin,  10  Johnt.  301. 

6U3.  A  judgment  entered  on  a  cagntnU,  given 
by  a  defendant  while  under  arrest,  will  not  be 
aet  aaide  on  the  ground  of  duress,  where  it  is 
conclusively  shown  that  the  arrangement  mide 
by  the  defendant  was  volantary.  SwiiUt  v.  SUrai, 
I  Wend.  37. 

604.  The  court,  in  New  JerMy,  will  not  order 
a  judgment  to  be  vacated  because  the  plaintiff 
thinks  be  has  discovered  a  partner  of  the  defend- 
ant, in  order  that  he  may  bring  his  action  sgaiast 
the  defendant  and  such  aupposed  partner.  Wi- 
kins  1.  Budd,  1  Halat,  153, 

606,  Where,  in  an  action  of  debt  on  a  indf 
ment,  the  defendant  pleaded   nil  dtM,  and  tlie 

tlaintiff  went  to  trial  thereon,  it  was  tieid,  thit 
e  could  not  ailerward*  arrest  judgment  on  the 
ground  that  the  plea  waa  a  nullity.  Mtjir  t 
jirCfeaii,2  Johns.  183. 

606.  Where  judgment  was  rendered  by  de- 
fault, and  the  trsnscript  of  the  record  showrd  a 
bail  bond,  but  no  writ,  the  judgment  was  sus- 
tained. Guy  V.  ffimston,  1  Slew.  149. 

607.  Where  damagea  are  not  laid  in  the  decla- 
ration, and  judgment  ia  had  by  nil  didt,  the  omis- 
sion   maybe    cured   by  r  "  '"    '"""    — '' 


re.  Him 
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the  statute  be  not  recited.     Commonwealth  ▼ 
M* Curdy ^  5  Mass.  324.    Aliter^  in  case  of  a  ph- 
vate  statute,  ih. 

609.  It  is  no  cause  for  arresting  judgment  for 
partition,  that  the  description  of  the  land  is  loose 
and  uncertain,  since  it  can  be  rendered  certain 
by  a  survey  and  plan  made  by  the  commission- 
ers.     Mitehell  v.  Starbuek,  10  Mass.  5. 

610.  It  is  no  cause  for  arrest  of  judgment,  that- 
the  writ  was  not  indorsed  by  the  plainttJflTs  attor- 
ney ;  nor  that  the  service  of  the  writ  was  in- 
formal ;  nor  that  the  venire  was  laid  in  a  wrong 
county ;  nor  that  the  defendant,  being  a  corpo- 
ration,  was  sued  by  a  wrong  name,  said  corpo- 
ration having  appeared  and  pleaded  to  the  action 
by  its  proper  name.  (Hlbert  v.  Jfanitieket  Bank^ 
5* Mass.  97.  Nor  that  the  writ  bears  teste  of  a 
justice  of  the  common  pleas,  who  is  plaintiff  in 
the  suit:  such  objection  should  be  pleaded  in 
abatement.    Preseott  v.  Tufts,  7  Mass.  209. 

611.  A  judgment  will  not  be  arrested  for  a  de- 
parture in  pleading,  after  an  issue  has  been 
joined  and  a  verdict  rendered,  where  sufficient 
appears  to  show  for  whom  the  judgment  should 
be  rendered.    Jordan  v.  James^  5  Ham.  68. 

612.  It  is  no  ground  for  the  arrest  of  judgment, 
afler  verdict  for  the  plaintiff,  on  a  plea  of  nil 
dekf.t,  that  the  claim,  as  shown  by  the  declaration, 
was  barred  by  the  statute  of  limitations ;  for  it 
will  be  intended,  that,  if  the  act  was  given  in 
evidence,  the  plaintiff  rebutted  it  by  some  other 
evidence,  which  avoided  its  operation.  Murdoch 
v.  Herndon,  4  H.  &  M.  200. 

613.  Afler  an  inquest  on  a  warrant  of  forcible 
entry  and  detainer,  if  the  warrant  is  lost,  it  is  no 
cause  of  arrest  of  judgment ;  —  the  warrant  may 
be  supplied  by  a  transcript  flrom  the  statute  book. 
Logan  V.  Smith,  2  A.  K.  Marsh.  52. 

d14  a  judgment  in  a  real  action,  though  in- 
formal, if  it  adjudges  the  damages  found  by  the 
jury,  and  a  writ  of  possession,  is  sufficient,  atttn- 
mer  v.  Eddins,  3  Stew.  192. 

615.  Where  the  justice  who  issues  the  warrant 
is  absent  when  the  writ  is  returned,  and  the  par- 
ties voluntarily  submit  to  the  decision  of  another 
justice,  the  judgment  by  such  second  justice  is 
good.  Q^igley  v.  Baldwiny  Coxe,  37.  Johnson 
V. ,  ib.  44. 

616.  Where  a  plea  in  abatement  to  a  writ  and 
declaration  is  overruled  on  demurrer,  the  party 
cannot  insist  on  the  same  matter  in  arrest  of 
judgment,  if  he  pleads  over.  Davis  v.  Dickson, 
Johns.  2  Stew.  370. 

617.  In  an  action  against  a  tavern-keeper  for 
not  entertaining  the  plaintiff,  the  defendant 
pleaded  not  guilty,  and  setoff  a  trespass  by  the 
plaintiff  in  breaking  a  door,  d&c.,  and  that  he  was 
a  person  of  bad  reputation.  Afler  judgment  for 
the  defendant,  the  supreme  court  considered  the 
set-off  as  a  justification  intended  to  support  the 
plea  of  not  guilty.  Ooodenough  v.  Travis,  3 
Johns.  427. 

618.  Where  an  information  is  filed  on  a  defect- 
ive presentment,  but  the  defendant  pleads  to  the 
information,  and  there  is  a  verdict  against  him, 
he  cannot  arrest  the  judgment  because  the  pre- 
sentment charged  no  offence,  or  because  there 
was  a  variance  between  the  presentment  and  the 
information.  Commonwealth  y.  Chalmers,  2  Wtg. 
Cas.  76.  fVeUs  v.  Commonwealth,  ib.  333.  Nor 
because  the  presentment  does  not  state  whether 
the  witnesses  on  whose  evidence  it  was  found 
were  called  by  the  court  or  the  grand  jury,  or 
whether  the  presentment  was  made  on  their  own 
Knowledge  or  on  the  information  of  two  of 
their  body ;  or  becanse  the  name  of  the  prose- 


cutor was  not  written  at  the  foot  of  the  infor- 
mation, ib. 

619.  Afler  a  verdict  against  the  defendant,  in 
a  criminal  prosecution,  judgment  will  not  be  ar- 
rested for  matter  which,  if  true,  was  proper  for 
a  plea  in  abatement,  or  for  a  motion  to  quash  the 
indictment.  Commonwealth  r.  Cohen,  2  Virg. 
Caa.  158. 

620.  It  is  no  ground  for  an  arrest  of  judgment 
against  a  prisoner,  that  he  was  not  examined  for 
the  felony  of  which  he  was  indicted.  The  objec- 
tion is  then  too  late.  Angel  v.  Commonwealth, 
ib.231. 

621.  An  omission  to  award  costs,  against  a  per. 
son  found  guilty  on  an  indictment,  is  not  ground 
of  reversal  of  the  judgment  at  the  instance  of  the 
defendant.     State  v.  Price,  6  Halst.  203. 

622.  In  an  action  for  a  penalty  before  a  justice, 
judgment  for  the  defendant  will  not  be  reversed 
merely  because  the  verdict  was  clearly  against 
evidence.     Comfort  v.  Thompson,  10  Johns.  101. 

623.  A  judgment  in  a  criminal  case  cannot  be 
arrested  for  a  variance  between  the  facts  charged 
in  the  indictment  and  the  proof  appearing  at  the 
trial.  People  v.  Onondago  General  Sessions,  1 
Wend.  29a 

624.  A  judgment  will  not  be  set  aside,  nor  a 
conviction  quashed,  because  a  prisoner,  at  his 
preliminary  examination,  had  no  counsel  nor 
witnesses.     Son  v.  People,  12  Wend.  344. 

625.  If  there  was  an  error  in  entering  a  judg- 
ment,  the  court,  at  a  subsequent  term,  cannot 
set  it  aside,  unless  it  was  entered  by  misprision 
of  the  clerk,  by  fraud,  or  the  like.  Medford  v. 
Dorsey,  2  Wash.  C.  C.  433. 

( c.)    Where  a  Judgment  may  he  reversed  in  Part 

only. 

626.  A  judgment  may  be  reversed  in  part  only. 
WUford  V.  Grant,  Kirby,  114.  Thus  where 
there  was  a  joint  judgment  against  minors  and 
adults,  and  the  judgment  went  against  the  minors 
by  default,  without  any  persons  being  appointed 
their  guardians  to  defend  their  suit,  judgment 
was  reversed  as  to  the  minors,  ih. 

627.  Where  the  judgment  of  an  inferior  court 
is  divisible,  it  m^  be  afiirmed  in  part  and  re- 
versed  in  part.     Woody.  Tollman,  Coxe,  153. 

628.  Where  two  issues  are  joined  to  different 
parts  of  the  same  declaration,  and  judgment  is 
arrested  as  to  one,  it  doth  not  afiect  the  verdict 
as  to  the  other.    Austin  v.  Fitch,  1  Root,  353. 

629.  A  judgment  cannot  be  reversed  in  part 
and  confirmed  for  the  residue,  in  cases  where  the 
judgment  is  entire.  Hay  v.  Imlay,  2  Penn.  832. 
Rigs'  V.  Tyson,  Coxe,  Si4. 

630.  A  joint  judgment  cannot  be  reversed  as 
to  one  defendant,  and  affirmed  as  to  the  other. 
Jones  V.  Raine,  4  Rand.  386. 

631.  Omitting  the  particulars  of  the  items,  the 
oath,  &c.,  where  a  judgment  is  rendered  before  a 
justice  of  the  peace,  by  confession,  renders  the 
judgment  void  as  to  creditors  only,  but  it  is  bind- 
ing upon  the  defendant.  Oriffin  v.  Mitchell,  2 
Cow.  548. 

( d.)  Of  the  Motion  in  Arrest  or  Reversal, 

632.  Where  a  plaintiff  amends  his  declaration, 
and  at  the  same  time  takes  judgment  by  defknlt, 
the  supreme  court  will  not  reverse  the  judgment, 
unless  a  motion  be  made  in  the  court  below  to 
set  aside  the  judgment,  and  the  refVisal  of  the 
court  is  excepted  to  and  made  a  part  of  the 
record.     Hickman  v.  Barnes,  X  Mis.  156. 

633.  In  the  supreme  court  of  New  York,  a 
motion  in  arrest  of  judgment  mutt  be  made  on 
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the  circuit  roll :  it  will  not  be  heard  on  ft  copj 
of  the  declanition  served,  and  an  affidayit  that  a 
trial  has  been  had.  Harvty  t.  Wood,  5  Wend. 
221. 

634.  Incidental  motions,  as  to  set  aside  a  judg- 
ment, are  addressed  to  the  discretion  of  the  court. 
EUUton  T.  Bank  of  CommoKwealthy  3  Dana, 
99. 

635.  A  motion  for  arrest  of  judgment  may  be 
decided  by  a  single  judse,  as  the  objection  is  on 
record,  and  the  party,  if  aggrieved  thereby,  may 
be  relieved  on  error.  Root  v.  Henry,  6  Mass. 
504. 

636.  The  power  of  reconsideration  of  a  judg- 
ment pronounced  should  be  exercised  in  extra- 
ordinary cases  only,  and  with  the  utmost  cau- 
tion and  circumspection,  especially  when  not 
suggested  by  the  court,  but  sought  by  the  party 
against  whom  the  decision  has  been  made ;  and, 
when  so  sought,  should  never  be  heard  without 
full  opportunity  to  the  other  party  to  resist. 
Murphy  v.  Farr,  6  Halst.  186. 

637.  On  a  motion  in  arrest  of  judgment,  the 
promise  stated  in  the  declaration  wul  be  pre- 
sumed to  have  been  an  express  promise.  Beeeker 
V.  Bteeker,  7  Johns.  99. 

638.  A  party  entitled  to  relief  by  an  audita 
querela  may  be  relieved  on  motion.  Baker  v. 
Judges  of  ulster,  4  Johns.  191. 

w9.  Where  a  motion  is  made  in  arrest  of 
judgment,  the  grounds  of  the  motion  must  be  as- 
signed of  record  in  the  inferior  court,  and  appear 
in  the  transcript  sent  to  the  court  of  appeals ; 
otherwise,  the  court  of  appeals  cannot  adjudicate 
on  them.     MCoy  v.  Hill,  2  Litt.  372. 

640.  A  rule  to  show  cause  why  proceedings  on 
a  judgment  should  not  be  set  aside,  is  not  of 
course  ;  reasons  must  be  filed.  Stille  v.  Wood, 
Coxe,  224. 

641.  In  Connecticut,  an  answer  to  a  motion  in 
arrest  of  judgment  need  not  be  in  writing. 
Lewis  V.  HaiDiey,  2  Day,  495. 

642.  A  motion  in  arrest  of  judgment  must  be 
answered  directly  by  the  court.  Worthington  v. 
Detoit,  1  Root,  182. 

643.  On  affidavit  that  the  bond  and  warrant  of 
attorney,  on  which  a  judgment  was  entered  up, 
was  for^d,  the  supreme  court  will  award  a 
feigned  issue  to  try  the  fact  of  forgery.  King 
V.  Shaw,  3  Johns.  142. 

644.  In  South  Carolina,  the  court  of  law  has 
the  power  to  try  the  fact  of  fraud  in  its  own 
judgments.    Posey  v.  Underwood,  1  Hill,  S.  C. 

645.  A  judgment  against  a  trustee,  in  a  process 
of  foreign  attachment,  is  a  collateral  judgment 
incident  to  a  suit  at  common  law,  and  can  be 
vacated  or  avoided  only  by  the  same  process 
which  would  reverse  the  principal  judgment. 
Todd  V.  DarUng,  2  Fairf.  34. 

(e.)    Consequences  of  Reversal. 

646.  A  reversal  of  a  prior  judgment  is  a  re- 
versal of  a  judgment  recovered  on  such  prior 
judgment.  Waldron  v.  Ely,  1  Penn.  79.  Still- 
man  v.  Ackley,  ib.  165. 

647.  The  reversal  of  the  original  judgment 
reverses  a  judgment  upon  a  bona  for  the  prison 
limits.    Anderson  v.  Radley,  2  Penn.  1034. 

648.  On  a  reversal  of  judgment,  a  writ  of 
restitution  does  not  issue  of  course,  but  only  on 
motion,  with  notice  to  the  adverse  party  to  be 
present  at  the  assessment.  Anonymous,  2  Penn. 
800. 

649.  On  a  reversal  of  a  judgment  relating  to 
land  which  has  been  sold  by  the  sheriff  for  a 


small  sum,  rabjeitt  to  soeh  judgment,  and  Ins 
been  afterwards  purchased  of  the  sheriff's  vendee 
by  the  party  in  whose  favor  the  judgment  is 
finally  rendered,  it  was  held,  that  the  ooort 
would  not  award  restitution  of  more  than  the 
land  and  the  sum  for  which  it  was  sold  by  the 
sheriff.     CasseU  v.  Cooke,  8  S.  d^  R.  296. 

650.  Where  a  new  trial  is  improperly  ordered, 
and  the  second  verdict  is  set  aside,  judgment 
should  be  entered  on  the  first  verdict.  Brevard 
V.  Graham,  2  Bibb,  177. 

651.  If,  on  reversing  a  judgment  of  an  ioferior 
court,  the  merits  appear  on  the  record  to  be  with 
the  plaintiff,  the  court  above  may  give  judgment 
on  Uie  case ;  but,  if  it  is  reversed  for  some  de- 
ficiency in  defendant's  proof  which  may  be  sup- 
plied on  another  trial,  a  venire  de  novo  shoald 
be  directed.     Shotwell  v.  Dennman,  Coxe,  296. 

652.  A  judgment,  recovered  in  an  action  of 
debt  upon  a  former  judgment,  cannot  be  reversed 
for  error  in  such  former  judgment.  Hawesr. 
Hathaway,  14  Mass.  233.  But  where  A,  bavin; 
recovered  judgment  against  B,  extended  biB 
execution  upon  certain  real  estate,  wherebv  be 
became  tenant  in  common  with  C,  against  whom 
he  subsequently  recovered  judgment  for  the 
rents  and  profits  accruing  durinjg  the  tenancy  in 
common,  and  A's  judgment  against  B  was  aner- 
wards  reversed  for  error,  it  was  held,  that  C 
might  recover  back  the  rents  and  profits  paid  by 
him,  though  the  judgment  whereon  they  were 
paid  was  unreversed.  LaxeU  ▼.  Miller,  15  Mas>. 
207. 

653.  Where  an  erroneous  judgment  is  given, 
and  the  amount  collected,  and  such  judgment  is 
subsequently  reversed  for  defect  of  form  merely, 
and  restitution  and  costs  of  reversal  awarded  to 
the  defendant  in  the  original  judgment,  he  cm- 
not  plead  the  payment  on  the  erroneous  judg^ 
ment  in  bar  to  a  second  suit  for  the  original 
cause  of  action.  Close  v.  Sluart,  4  Wend.  96. 
But  see  S.  C.  1  ib.  438. 

654.  Where  a  party  obtained  an  arrest  of 
judgment  for  what  he  might  have  demurred  to, 
the  supreme  court  of  Vermont  refused  to  allow 
him  costs.     Bowdish  v.  Peekka'tn,  1  Chip.  144. 

(  f.)    When  a  Judgment  may  be  reversed. 

655.  In  Connecticut,  a  motion  in  arrest  of 
judgment  must  be  presented  within  24  hours 
after  recording  the  verdict,  exclusive  of  the  Sab- 
bath. Sheldon  v.  Woodbridge,  2  Hoot,  473.  Besih 
V.  Hall,  Kirby,  235. 

656.  After  judgment  entered,  the  court  will 
not  entertain  a  motion  to  set  aside  a  verdict 
without  a  certificate  of  a  judge,  or  an  order  to 
stay  proceedings.  Van  Rensselaer  v.  Dole,  1 
Johns.  Cas.  239.  Case  v.  Sheoherd,  ib.  245. 

657.  A  judgment  cannot  oe  reversed  by  the 
same  court  which  rendered  it,  after  the  term  has 
closed  at  which  it  was  rendered.  jPen*  v.  Emer- 
son, Ky.  Dec.  346. 

658.  After  final  judgment  has  been  entered,  it 
is  too  late  to  move  to  set  aside  a  report  of  ref- 
erees.    Comstock  V.  Rathbone,  1  Johns.  138. 

659.  In  Alabama,  courts  may  set  aside  office- 
judgments,  whether  on  de&ult  or  nonsuit,  npoa 
good  cause  shown  at  the  succeeding  term,  even 
after  such  judgment  has  been  perfected ;  but  it  is 
within  their  discretion,  and  their  decision  cannot 
be  appealed  from.  Acre  v.  Ross,  3  Stew.  ^< 
WUson  V.  Torbert,  3  Stew.  296. 

660.  A  motion  for  arrest  of  judgment  may  be 
made  after  the  failure  of  a  motion  for  a  new 
trial.     Jones  v.  Fates,  4  Mass.  245. 

661 .  The  certificate  to  stay  proceedings  amounts 
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ID  ftn  enlargement  of  the  rale  for  judgment  ni$ii 
and  a  motion  in  arrest  of  jucjgment  may  be  made 
at  any  time  or  term  subsequent,  as  long  as  the 
certificate  continues  in  force.  Bayard  t.  Maleom, 

1  Johns.  310. 

669.  A  judgment  may  be  set  aside  se feral 
years  after  it  is  entered  up,  if  the  verdict  and 
judgment  exceeded  the  damages  in  the  writ. 
Bams  T.  Branch,  3  M'Cord,  19. 

663.  A  motion  made,  in  1830,  to  set  aside  a 
judgment  rendered  in  1828,  is  not  too  late.  Alex^ 
ander  ▼.  Baden^  2  Mis.  228. 

664.  A  judgment  and  proceedings  will  not  be 
set  aside  12  years  after  final  judgment  was  signed 
and  entered  up.  Surtell  ▼.  BraiUfard,  2  Bay, 
333. 

665.  After  the  lapse  of  20  years,  no  judicial 
proceedings  can  be  set  aside  for  irregularity. 
Tkompson  t.  Skinner^  7  Johns.  556. 

666.  In  an  action  of  tort  against  two,  the  judg- 
ment may  be  reversed  after  the  death  of  one, 
without  znaking  his  representatives  parties.  Pot^ 
ter  V.  Gratiot,  f  Mis.  368. 

XIII.  Amendment  and  Remieeion  of  a  Judgment. 

667.  After  a  judgment  has  been  actually 
signed,  no  addition  can  be  made  to  it  by  the 
insertion  of  costs  or  filling  up  the  in  toto  at' 
tinguni  clause.    Den  v.  Mors$,  7  Halst.  331. 

668.  Mistakes  in  entering  up  judgment  are 
not  to  be  corrected  hj  the  court,  but  by  a  writ  of 
error,  or  on  a  new  trial.  Taylor  v.  Starr,  2  Root, 
203. 

669.  In  South  Carolina,  where,  by  the  mistake 
of  the  clerk,  a  judgment  is  entered  for  less  than 
was  due,  the  error  may  be  corrected,  and  the 
judgment  and  execution  amended,  although  the 
sheriff  had  collected  the  amount  in  the  execu- 
tion, and  marked  it  satisfied.     PaUon  v.  Massey, 

2  Hill,  8.  C.  475. 

670.  If,  in  entering  a  judgment,  the  clerk  omits 
to  insert  the  sum  recovered,  the  judgment 
may  be  afterwards  amended,  and  the  sum  in- 
serted  nvnevro  tune.  Wilkerson  v.  Ooldthwaite, 
1  Stew.  A  Port.  159. 

671.  A  judgment  may,  as  to  matters  of  form, 
be  amended  at  any  time.  Hickman  v.  Barnes,  1 
Mis.  156. 

672.  A  court  may  lawftilly  alter  or  correct  a 
judgment  during  the  same  term  when  rendered. 
JVeo/is  V.  Caldwdlt  3  Stew.  134.  Acre  v.  Roes, 
ib.  288. 

673.  Where,  under  the  New  Hampshire  stat- 
ute of  June  10,  1791,  the  records  of  a  deceased 
justice  of  the  peace  have  been  lodged  with  a 
clerk  of  a  court  of  common  pleas,  such  clerk 
may,  from  the  minutes  made  by  the  judge  in  his 
docket,  enter  up  judgment,  in  the  same  manner 
that  judgments  in  the  common  pleas  are  entered 
up  from  minutes  kept  by  the  clerk  of  that  court 
Carlisle  v.  Thompson,  5  N.  Hamp.  411. 

674.  A  judgment  against  two  partners,  on  &- 
joint  note,  entered  by  confession  in  the  singular 
number,  was  held  to  be  a  judgment  against  both ; 
the  entry  in  the  singular  hemtt  considered  a 
clerical  mistake.    JitCamtsy,  HoSnes,  4  Litt.  389. 

675.  Where  judipnent  is  entered  for  too  larce 
an  amount,  a  rem/tttitur  mnj  be  entered  for  the 
excess  upon  the  record.^  PkiUips  v.  JXiekolae,  3 
Blackf.  133. 

676.  Where  a  Judgment,  in  an  action  of  as- 
sumpsit, is  for  a  greater  sum  than  the  damages 
claimed,  it  is  error,  and  in  such  case  the  defend- 
ant in  error  may  remit  the  excess  in  the  supreme 
court.    Jeknt^n  ▼.  Rei^erts&n^  1  Mk.  ^9^. 
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t  677.  A  judgment  on  a  verdict  for  a  greater 
sum  than  Uie  damages  laid  in  the  declaration,  is 
erroneous,  unless  a  remittitur  is  entered  as  to  the 
excess     Johnson  v.  Hunkins,  2  Blackf.  459. 

678.  A  verdict  was  rendered  for  almost  double 
the  claim  in  the  declaration.  A  venire  fadas  de 
novo  was  ordered,  unless  the  plaintiff  remit  the 
excess  beyond  the  sum  claimed  in  the  declara^ 
tion.     Croxton  v.  Addison,  Harper,  72. 

679.  Where  there  are  several  counts  in  a 
declaration,  and,  after  interlocutory  judgment, 
damages  are  separately  assessed  on  each  count, 
and  judgment  is  arrested  on  the  first,  no  objec- 
tion being  made  to  the  others,  the  plaintiff  will 
be  allowed  to  enter  a  nolle  prosequi  on  the  first 
count,  and  take'judgment  on  the  others.  Living 
ston  V.  Livingston,  3  Johns.  189. 

XIV.     Void  Judgments. 

680  Judgment  by  a  court  of  competent  juris- 
diction is  not  void  for  error  or  irregularity  in  the 
previous  proceedings.  Kellogg,  ez  parte,  6  Verrn^ 
509. 

681.  No  irregularity  or  informality  can  render 
a  judgment  void,  and  so  make  all  concerned  tres- 
passers, where  it  has  been  rendered  by  a  court 
having  jurisdiction,  and  the  parties  duly  notified. 
Egerton  v.  Hart,  8  Verm.  208. 

682.  A  judgment  and  execution,  in  the  name 
of  the  treasurer  of  a  township,  in  Ohio,  instead 
of  the  trustees  as  directed  by  law,  is  not  void, 
but  voidable  only.    Hart  v.  Johnson,  6  Ham.  87. 

683.  A  judgment  by  a  justice,  on  a  verdict 
received  in  the  absence  of  the  plaintiff,  is  not 
void,  but  voidable  only,  and  its  viUidity  is  not  in- 
quirable  into  Collaterally.  And  if  the  plaintiff 
neglects  to  appear  on  the  coming  in  of  the  ver- 
dict, judgment  of  discontinuance  may  be  entered 
Relyea  v.  Ramsay,  2  Wend.  602. 

^84.  A  judraent  of  a  court  of  sessions,  in 
determining  uie  lines  of  a  town,  is  not  void,  al- 
though one  of  the  justices  who  sat  in  the  cause 
was  mterested  in  the  determination.  Chrril  v. 
Whittier,  3  N.  Hamp.  265. 

685.  Judgment  agunst  the  Miami  exporting 
company  upon  a  short  notice,  according  to  their 
charter,  is  coram  nonjudice,  and  void,  unless  the 
record  show  a  notice  regularly  made  and  served. 
Miami  Exporting  Co,  v.  Bratsn,  6  Halst.  535. 

686.  The  judgments  of  a  court  not  having 
jurisdiction  are  void  ah  initio.  Fisher  v.  Ham- 
den,  Paine,  55. 

687.  Where  a  Judgment  of  ibrlbiture  was  ren- 
dered agunst  the  estates  of  a  British  subject,  in 
October,  1783,  under  the  laws  of  New  York,  and 
the  treaty  of  peace,  stipulating  against  any  sub 
sequent  confiscation,  had  been  signed  in  Sep- 
tember preceding,  it  was  held,  that  the  adoption 
of  the  treaty  operated  as  a  repeal  of  the  state  law, 
and  that  the  judffment  was  void.  ib. 

688.  Where  a  judgment  is  void,  as  against  one 
of  two  joint  debtors,  against  whom  it  was  ren- 
dered, no  action  can  be  maintained  upon  it 
against  the  other.     Hall  v.  WiUiams^  6  Pick. 


XV.  Judgments  of  other  States. 

689.  Foreign  judgments  are  considered  as 
simple  contract  debts.  And  the  limitation  of 
actions  thereon  is  the  same.  Huhbell  v.  Coudry, 
5  Johns.  132. 

690.  A  judgment  of  the  circuit  court  of  the 
United  Stales  is  not  to  be  treated  as  a  foreign 
J«dg»ent    Bitmey  r.  PmoMsn^  6  H«r.  4k  J.  1& 


691.  Tha  obJMt  of  the  lit  aeetion  of  the  4th 
Uticle  of  (be  eouitimtion  of  the  Uaited  Statei,  id 
reUtJOD  to  jadgmeuu  of  other  itatea,  wu  to  give 
lach  judgment*  fiiU  fmilii  &nd  credit;  that  is,  to 
Bttiibate  la  Ihem  poaitJTe  and  sbaolote  Teritj,  lo 
that  they  uoDot  be  contikdicled,  or  the  trotli  of 
them  denieil,  uij  more  thui  id  the  date  where 
the;  origiuted,  Wenanag  T.  Patetin^,  5  Gill 
A.  Johni.SOO.  If^  thereforr.  Judgment  ■•  codcIu- 
■i<e  is  Ihe  itate  where  it  was  tendered,  it  ia 
eqaally  concloiive  ever;  where  eUe  ;  or,  if  reex- 
tminKble  there,  reeimminable  eUewbere.  It  il 
pQt  on  the  ume  footing  mm  a  domeatic  jadgmeal 
and,  upon  a  proper 
juriidiction  of  the  C' 
inaj  be  iaqaiied  into,  w, 

KI2.  By  the  act  of  iXJlh  of  May,  1790,  ^  I.  a 
judgmeDt  properly  autheDtieated,  obtubed  in  one 
•tale,  ia  conclnaiTe  on  the  merila  when  a  auit  is 
brought  thereon  in  another  atate,  JfEtnioyU  v. 
Coka,,  13  Pet  31S. 

603.  A  judgment  of  a  itate  court  hai  the  aame 
credit,  vaiidily ,  and  effect,  in  erery  other  court  in 
the  United  SUtea,  which  it  had  In  the  itate 
where  it  wa*  pronooBcedi  and  whate-rer  pleaa 
would  be  good  to  a  auit  thereon  in  anch  atate, 
and  none  other*,  may  be  pleaded  in  any  other 
court  in  the  United  SUtea.  Hampton  v.  M'Cm- 
tuU,  3  Wheat.  234, 

694.  A  judgment  in  a  itate  court  ii  conduaive 
in  every  other  itate,  and  vxtinguiahea  the  origi- 
nal iRonnd  of  action.  Great  v.  Sarmitnto,  Pet. 
C.  e.  74. 

695.  A  judgment  rendered  in  Hamacfaaaetta, 
on  Mtri  fiaoM  against  one  who  had  been  anm- 
moned  aa  truatee  in  Mawschuietti,  ii  concluiire 
on  the  defendant,  and  upt  open  to  examination 
in  the  conrti  of  another  atate,  wEere  it  ia  Bought 
tu  be  enforced,     jidasu  v.  Rows,  2  Fairf.  89. 

696.  Judgment  by  default  againit  one  not  a 
reiidentofUie  atate,  and  without  penonal  notice, 
it  a  nullity.    Jti4^  t.  JUtxandtr,  1  Chip,  375. 

697.  A  foreign  judgment  ii  only  prima  faeit 
CTideooe.  BariUt  v.  Knight,  1  Maaa.  400.  But- 
trick  T.  AUai,  8  Haaa.  273.  SuasU  t.  Briggt,  9 
Maaa.  462.  Staaim  v.  Gaylord,  11  Mua.  SSe. 
The  itatea  of  the  Union  are  not,  in  tbia  aenae, 
JbreigK  lo  each  other.  BitttU  v.  Briggt,  9 
Haas.  463.  Nor  are  they  domeatic;  for  their 
juiiadiction  over  the  aubjecl-matler  and  the  par. 
tie*  may  beHnqoired  into.    ii. 

698.  If  the  Juriidiction  be  shown,  and  the 
judgment  be  produced  by  a  party  to  juitify  him- 
■elf  by  iti  execution  in  a  foreign  country,  the 
regularity  of  the  proceedinga  cannot  be  quea- 
tioned.  BUttU  r.  BriggM,  9  Man.  463.  But 
where  inch  Judgment  i*  produced  in  our  court* 
for  the  purpose  of  procuring  it*  execution,  an 
inquin  will  be  allowed  into  ita  merits,  il  being 
Gonai<Jered  here  only  a*  prima  fatie  cTidence  of 
debt,  or  of  conaideralion  for  a  promiae ;  *o  that, 
in  atwumpiit  on  a  foreign  judgment,  Uie  defend- 
ant ia  entitled  to  all  the  defence*  which  he  might 
haie  made  to  the  original  action.     BtUirick 

»•-" "  y.  Briggi 


9  Maaa.  463. 


2m,eMui.373.     ButM 

699.   It  ha*  been  held,  , 

ered  io  another  atate  of  the  United  SUlea,  ia  not 
in  all  case*  conclualve  evidence  of  debt,  in  an 
action  on  *uch  judgment  in  the  court*  of  Hai*a- 
chu*ett*.  Bartlei  t.  Knight,  1  Mali.  401.  And 
that  the  act  of  Congre**  providing,  in  porauance 
of  article  4,  §1,  of  the  coni^tation  of  the  United 
State*,  that  the  judicial  record*  of  one  atate  ahall 
have  the  iame  credit  and  faith  in  all  conrta 
within  the  United  State*  aa  they  have  in  the 
court*   whei«   rendered,  provide*  only  for  the 


not  of  the  jadgmenta.  it.  And  where 
judgment  was  rendered  on  default  in  uothri 
■tate  agajuat  a  citizen  of  MasaacbaaeUa,  vitluat 
notice  of  tlie  aait,  in  an  action  on  a  note,  it  wu 
held,  in  an  action  of  debt  on  aoch  judgmenl,* 
iufficient  defence  that  the  defendant  al  the  tine 
of  judgmenl  wai  an  infant,  it.  But  it  ha*  been 
aince  held,  that,  by  said  act  of  congreaa,  luch 
judgment*  are  entitled  to  full  tkllh  and  credil  ia 
this  Itate,  and  tbat,  in  an  action  on  auch  JD<lg- 
ment,  the  court  cannot,  a*  in  the  caae  6C  a  foreign 
judgment,  inquire  into  ita  merit*.  Bitttlt  t. 
Bnggt,  9  Maaa.  463.  Jaeott  v.  Hidl,  12  Mat*. 
25,  CirmmoniceaUh  v.  Grtcn,  17  M***.  515,  546. 
But  the  juriwlictioa  of  the  coort  rendering  inch 
Judgment*  may  be  inquired  into,  and  it  maat 
have  Juriadiction  both  of  the  caoae  and  of  Uw 
parliea.  Bardel  v.  Kitigkt,  1  Ha**.  401..  Biatll 
T.  Briggt,  9  Ma**.  462.  Camimmciahk  v.  Crua, 
17  Ma**.  515,  546.  fTomfwar^T.  7re*ur(,6Pick. 
354.     Boll  V.  WiUiamt,  ib.  332. 

700.  The  JndgmentofconrUof  other  Blatraof 
the  Union  are  not  conaidered  a*  domertic  or 
foreign  ;  the  juriadiction  may  always  be  inquired 
into.  BittM  w.  Briggt,  9  Ma**.  468.  If  <be 
court  rendering  judgownt  had  Joriadictioa,  sodet 
art,  4,  §1,  of  the  United  Sutes  coDatilulion.tliry 
are  entitled  to  full  faith  and  credit,  and  ue  eon- 
cluaive  evidence.  JaaAt  v.  HiiU,  12  Mi*b  %. 
But  thia  appliea  only  to  court*  of  general  juria- 
diction. Ffarreii  V.  F(afg,3  Fick.4t8.  Ifihe 
court  had  no  jurT*diction,  their  judgment*  have 
no  credil.     BarOtt  v.  Knight,  1  Ma**.  401. 

701.  A  foreign  judgment  produced  here  oiiy 
always  be  impeached  by  showing  a  want  of  ju- 
riidiction In  the  court  by  which  il  wai  rendered. 
BtMrickr.AUem,StliaMm.VZ.  Bittdl  r .  Briggt, 
9  Ma**.  462,  464. 

703.  A  foreign  jodrment  ia  prima  fteU  evi- 
dence of  debt  when  the  conrt  rendering  it  bad 
jnriadiclion.  BMtriek  v.  JlUtm,  8  Maaa.  273, 
And  jualifiei  any  one  in  the  eaecutian  of  It  la 
the  country  where  ^t  was  rendered.  AtUrui  v. 
Jilliin,  6  Haaa.  273.  So  of  a  judgment  in  another 
of  the  United  State*,  if  the  court  bad  joriadletlon, 
but  not  otherwise,  BittiU  t.  Briggt,  9  Mo*. 
462.  And  execution  of  It  cannot  be  had  in  Ma*- 
sachuaetta  till  aAer  an  inquiry  into  the  joriaihc- 
tion  and  the  merits,  it.  Sleeetu  v.  Gaylmd,  II 
Ma**.  356. 

703.  In  an  action  on  a  policy  of  in*nrance.a 
Judgment  of  a  foreign  court  of  admlratly,  coo- 
demning  the  ahip  for  a  breach  of  blockade,  ii 
conclusive  evidence  of  the  fact,  ao  a*  to  pieveit 
the  defendant  from  denying  such  bivach.  Ad- 
in-  V.  JV.  Ewland  Int.  Co.  6  Maaa.  277.  S.  C.  7 
Maa*.  375.  Nor  can  it  be  objected  to  this  rule  of 
law,  that  the  party  ii  thereby  precluded  from 
having  Ihe  fact  settled  by  ajni-y.  Baxter  i.Jf- 
England  Marine  Int.  Co.  7  Ma**.  S75.  But  aucta 
Judgmenl  is  conclusive  only  when  it  stales  the 
specific  cauae  of  condemnation;  and,  where  Ihe 
decree  ataled  that  the  vessel  wa*  condemned  for 
a  reacue  from  a  belligerent  captor,  or  otherwiae, 
the  a**ured  wa*  permitted  to  give  evidence  di^ 
proving  the  bcl  of  such  re*eue.  BoHnten  V. 
Jonu,B  Has*.  536.  See  VmtdMJtatrtl  i.  UxHtd 
Int.  Co.  3  Caine*  Ca*.  217. 

704.  In  an  action  a«ainst  the  maker  ol  a  noU 
by  the  indorsee,  a  jnt^meut  of  a  court  in  Ge«r- 


dbar. 


alla>- 


aacfaiuetla.     HuU  v.  Blaki,  1 

705.  In  Connecticut,  aa  action  ia  not  auauia- 
able  upon  a  jodgment  of  another  state,  where  it 
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appean  that  the  court  had  no  le^  jorisdietion. 
Kibbe  T.  Kibbe,  Kirbj,  119. 

706.  The  iadicial  acta  of  foreign  courts  are 

rima  facie  deemed  correct.     Smith  y.  ffUliams, 
Caines  Gas.  110. 

707.  A  judgment  in  a  sister  state  is  only 
^ma  facie  evidence  of  debt ;  the  consideration 
IS  examinable.  Hitchcock  v.  Aicken^  1  Gaines, 
460. 

708.  A  judgment  obtained  in  one  state  is  suf- 
ficient evidence,  in  another  state,  of  the  debt  or 
matter  adjudicated,  until  it  be  shown  that  such 
iudgment  was  unfairly  or  irregularly  obtained. 
Taylor  v.  Bryden^  8  Johns.  173. 

709.  The  record  of  a  judgment  in  a  neighbor- 
ing state  is  prima  facie  evidence  that  the  court 
had  jurisdiction,  and  is  sufficient  until  the  con- 
trary be  clearly  shown.  Shumtoay  v.  StUlmari,  4 
Gow.  292. 

710.  A  judgment  of  condemnation,  in  the 
United  States  district  court,  on  goods  seized 
under  the  revenue  laws,  is  final,  and  cannot  be 
examined  in  the  state  courts,  in  an  action  of  tres- 
pass against  the  officers.  Buchanan  v.  Bigge^ 
2  Yeates,  232. 

711.  Judgment  recovered  in  one  state  is  con- 
clusive evidence  of  the  debt  in  another.  Curtis 
V.  Gibbs^  1  Penn.  399.  Aliter^  if  the  judgment  be 
founded  on  foreign  attachment,  ib. 

712.  The  judgments  of  foreign  courts  of  com- 
petent jurisdiction,  when  relied  upon  by  garni- 
shees as  a  protection  against  the  claims  of' their 
former  creditors,  have  the  force  and  effect  of  a 
foreign  judgment,  and  are  conclusive.  Taylor 
T.  Phelps,  1  Har.  &  Gill,  492. 

713.  The  exemplification  of  a  judgment  in 
another  state  being  in  due  form,  the  record  and 
judgment  are  to  be  presumed  to  have  been  agree- 
able to  the  laws  and  usual  course  of  proceedings 
in  that  state.     Coleman  v.  Guardian^  2  Bay,  485. 

714.  In  South  Garolina,  a  judgment  of  a  sister 
state  ranks  only  as  a  simple  contract  in  marshal- 
ing the  assets  of  an  insolvent  estate.  Cameron 
▼.  Wurtz,  4  M'Gord,  278. 

715.  The  judgment  of  a  court  in  another  state, 
by  which  property  was  taken  without  causing 
the  owner  to  be  made  a  party  to  the  suit,  cannot 
be  supported  on  the  presumption  that  the  court 
exercised  its  jurisdiction  discreetly.  Denison  r. 
Hyde,  6  Gonn.  508. 

716.  A  judgment  rendered  in  another  state  is 
to  be  regarded  in  Illinois  as  it  would  be  in  the 
state  where  it  was  rendered.  Kimmel  v.  Shultz, 
Breese,  128. 

717.  A  record  of  a  judgment  in  another  state 
is  conclusive  evidence  of  the  debt  claimed.  Rust 
V.  Frothingham,  Breese*  258. 

718.  In  an  action  on  the  case,  on  a  judgment 
of  a  sister  state,  liability,  promise  of  payment,  or 
breach  by  the  defendant,  must  be  averred.  Spen- 
eer  v.  Broekway,  1  Ham.  259. 

719.  The  want  of  jurisdiction  of  a  foreign 
court  may  be  shown  under  a  plea  of  nil  debet. 
BisseU  V.  Briggs,  9  Mass.  462, 464.  Hall  v.  fVU- 
liajns,  6  Pick.  232,  247.  But  where  the  defend- 
ant is  named,  in  the  record,  as  of  a  place  within 
the  jurisdiction,  it  will  be  presumed  that  he  was 
within  such  jurisdiction,  in  the  absence  of  all 
proof  to  the  contrary.  Buttriek  ▼.  Alien,  8  Mass. 
273. 

720.  The  jurisdiction  of  the  court  of  another 
state  cannot  be  objected  to  under  a  plea  of  nil 
debet.  Commonwealth  v.  Chreen,  17  Mass.  515, 
546.  But  a  judgment  of  a  justice  of  the  peace, 
not  being  that  of  a  court  of  general  jurisdiction, 
is  not  within  the  rule  as  to  judgments  of  courts 


of  other  states,  and  is  of  no  greater  effect  than  a 
foreign  judgment;  and  a  plea  of  nil  debet  to  au 
action  on  such  judgment  is  good.  Warren  v. 
Flagg,  2  Pick.  448.  And  a  judgment  in  a  crim- 
inal prosecution,  in  the  courts  of  one  state,  has  no 
effect  or  validity  in  those  of  another  state.  Com' 
monioealth  v.  Green,  17  Mass.  515. 

721.  In  debt  on  a  judgment  obtained  in  Mas- 
sachusetts, a  plea  that  the  common  pleas  of  Suf- 
folk county  had  no  jurisdiction,  on  account  of  the 
defendant  s  residence  in  another  state,  was  held 
insufficient;  it  should  have  been  also  averred 
that  the  defendant  did  not  appear.  Harrod  v. 
Barretto,  1  Hall,  155.     S.  G.  2  Hall,  302. 

722.  Where,  by  virtue  of  a  foreign  attachment 
prosecuted  according  to  the  laws  of  another 
state,  a  debt  due  from  the  defendant  to  the 
plaintiff  is  attached  by  a  creditor  of  the  plaintiff, 
to  whom  the  defendant  is  compelled  to  pay  the 
debt,  in  an  action  brought  against  him  in  New 
York  for  the  same  debt,  he  may  plead  the  re- 
covery by  the  attaching  creditor,  in  bar.  Embree 
V.  Hanna,  5  Johns.  101. 

723.  In  debt,  on  a  judgment  recovered  in 
another  state,  the  defendant  pleads  that,  at  the 
time  said  suit  was  commenced,  upon  which  said 
judgment  was  founded,  he  was  not  an  inhabitant 
of  l^at  state,  nor  did  he  reside  there,  nor  had  he 
any  property  there.  Held,  that  the  plea  was 
bad,  as  it  did  not  deny  actual  or  legal  notice. 
Smith  V.  Rhoades,  1  Day,  168. 

724.  A  plaintiff  recovered  judgment  in  Mew 
Hampshire.  He  then  brought  an  action  of  debt 
on  that  judgment  in  New  York,  and  had  judg- 
ment there.  <^^r  this,  he  brought  an  action  o{ 
debt  upon  the  first  judgment  here,  to  which  the 
defendant  pleaded  in  bar  the  judgment  rendered 
in  New  York.  It  was  held,  that  the  plea  was  no 
answer  to  the  action.  Weeks  v.  Pearson,  5  N. 
Hamp.  324. 

725.  In  a  suit  on  a  judgment  in  another  state, 
the  only  plea  is  nad  tiel  record.  Benton  v.  Bur^ 
got,  10  S.  &  R.  240. 

726.  The  plea  of  wd  tiel  record,  to  an  action  on 
a  judgment  of  a  sister  state,  draws  nothing  into 
controversy  except  the  existence  of  the  record. 
Goodrich  v.  Jenkins,  6  Ham.  43. 

727.  In  a  plea  in  bar  to  debt  on  a  foreign 
judgment,  it  must  be  averied  that  the  judgment 
was  recovered  contrary  to  the  lex  loci  where  it 
was  rendered.  Waddam  v.  Burnham,  1  Tyler, 
233. 

728.  A  judgment  obtained  in  a  state  court  is, 
in  another  state,  prima  ftttie  valid ;  but  the  plea, 
in  bar  of  an  action  thereon  in  such  other  state, 
that  the  defendant,  continually  residing  there, 
had  no  notice  of  the  suit,  is  good.  Bigger  v.  /fvt- 
chings,  2  Stew.  445. 

7^.  To  an  action  on  the  judgment  of  a  court 
in  another  state,  the  defendant  may  plead  that 
the  judgment  was  obtained  by  fraud,  or  that  the 
court  had  no  jurisdiction  of  the  person  or  of 
the  subject-matter.  Holt  v.  AUoway,  2  Blaekf. 
108. 

730.  In  a  suit  on  a  decree  of  a  court  of 
another  state,  it  is  not  necessary  to  aver  that  the 
court  in  which  the  decree  was  rendered  had  ju- 
risdiction. WilUams  v.  Preston,  3  J.  J.  Marsh. 
600. 

731.  In  debt  on  a  judgment  obtained  in 
another  state,  to  which  nU  debet  and  payment  is 
pleaded,  the  plaintiff  is  bound  to  produce  the 
record  of  judgment  or  an  exemplified  copy. 
Rush  V.  Cobbett,  2  Johns.  Gas.  256. 

732.  In  debt  i^pon  a  judgment  of  another  state, 
i^  is  no  defence,  that  the  party  had  no  notice  of 
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the  rait,  and  nmrej  appeared  or  authorized  any 
one  to  appear  for  him,  the  record  of  the  judgment 
stating,  iJiat  the  defendant  appeared  by  his  attor- 
ney.    Fidd  T.  Gikbs,  Pet.  C.  C.  155. 

733.  In  an  action  of  debt  upon  a  judgment  of 
a  court  of  record  of  another  of  the  United  States, 

'  if  the  record  of  such  judgment  states  that  the 
defendant  had  notice  of,  or  appeared  to  defend, 
the  action,  it  seems  that  he  cannot  contradict  it 
by  a  plea  and  issue  to  the  county  ;  but  if  notice 
or  appearance  is  not  thus  alleged,  he  may  ayoid 
the  effect  of  such  iudgraent  here  by  showing 
that  he  was  not  within  the  jurisdiction  of  the 
court  by  which  it  was  rendered.  Hall  ▼.  WU- 
.  liams,  6  Pick.  232.  In  the  record  of  a  judgment 
recovered  in  another  state  against  A  and  B,  it 
appearing  that  process  was  not  served  on  A, 
and  that  the  plea  was  filed  by  C,  attorney  for 
B,  and  the  record  did  not  allege  that  A  was  eyer 
within  jurisdiction  of  the  court,  the  recital  by 
the  clerk  **  that  A  and  B  came  by  their  said  at- 
torney," &C.J  was  held  no  assertion  on  the 
record  of  an  appearance  by  A,  and  that  he 
might  ayoid  such  judgment  here  by  showing  that 
he  was  not  within  the  jurisdiction  of  the  court. 
ib. 

734.  A  judgment  recoyered  in  another  state 
against  a  citizen  of  Massachusetts,  there  being 
no  seryice  of  any  process,  nor  appearance  to 
the  action,  is  not  binding  upon  him  in  an  action 
of  debt  here,  ffoodward  y.  Tretture,  6  Pick. 
354. 

735.  A  judgment  of  a  court  of  record  of 
another  state,  where  the  parties  had  notice  and 
appeared,  and  there  was  a  trial  on  the  merits,  is 
conclusiye  upon  the  matters  adjudicated,  and  the 
amount  of  the  debt.  That  there  was  an  appeal 
from  such,  must  appear  of  record.  Blodget  y. 
Jordan^  6  Verm.  580. 

736.  A  judgment  in  one  of  the  United  States, 
by  a  court  haying  jurisdiction,  is  conclusiye  in 
another,  if  it  appears,  from  the  record,  that  the 
defendant  appeared,  or  was  duly  seryed.  Hotit 
y.  Wrigki,  2  Verm.  269.    See,  ib,  373. 

737.  In  Connecticut,  a  judgment  rendered  in 
another  state  against  a  person  who  had  no  legal 
notice  to  appear,  and  did  not,  in  fa^t,  appear,  is 
of  no  yalidity;  and  eyidence  of  such  racts  is 
admissible,  in  an  action  upon  such  judgment, 
though  the  record  states  that  the  defendant  ap- 

9   peared  by  attorney.    Mdrieh  y.  jKtitney,  4  Conn. 

738.  A  judgment  obtained  in  another  state 
against  a  person  who  'had  no  legal  notice  to  ap- 
pear,  and  who  did  not  in  fact  appear,  will  be 
regarded,  in  Connecticut,  as  of  no  yalidity. 
Denison  y.  Hyde,  6  Conn.  508. 

739.  No  action  lies  upon  a  judgment  obtained 
in  another  state  against  a  person  resident  in  New 
York,  in  an  action  commenced  by  the  seryice  on 
the  defendant,  while  in  New  York,  of  a  rule  to 
show  cause  —  such  seryice  being  yoid,  although 
such  rule  was  in  the  nature  of  a  ad.  fa.  to  charge 
the  defendant  de  bonis  propriis^  grounded  on  a 
judgment  obtained  against  him  in  a  representatiye 
capacity.     Fenian  y.  Garlick,  8  Johns.  194. 

740.  The  judgment  of  the  courts,  in  the  seyeral 
states,  haye  the  same  effect  in  all  the  states 
which  they  have  in  the  state  where  they  are 
rendered,  provided  the  defendant  in  the  suit  be 
served  with  process,  or  appear  and  defend. 
Wheehr  v.  Raymond,  8  Cow.  311. 

741.  A  judgment  of  a  court  of  general  juris- 
diction, in  any  state  in  the  Union,  is  equally  con- 
clusive upon  the  parties  in  all  other  states  as  in 
tho  state  in  which  it  was  rendered,  unless  it  ap- 


pear by  the  record  that  the  defendant  was  Bst 
served  with  process,  and  did  not  appear,  in  person 
or  by  attorney.  Sktanwav  v.  StUhnan,  6  Wend. 
447.  If  the  record  sets  forth  that  the  defendant 
did  appear  by  attorney,  the  defendant  is  at  liberty 
to  disprove  the  fact ;  but  if  he  does  not  disprove 
it,  the  record  is  conclusiye.  ih. 

1A2.  In  an  action  on  a  judgment  of  a  court  of 
a  sister  state,  to  a  plea  that  the  defendant  was 
not  persons  Uy  served  with  process,  and  had  no 
notice  of  the  suit,  the  plaintiff  may  reply  that 
the  defendant  appeared  m  the  suit  by  attorney, 
and  the  record  of  the  judgment,  stating  the  fact 
that  the  defendant  did  appear  by  attorney,  will 
be, eyidence  of  the  fact  until  contradicted,  ik. 

743.  A  judgment  obtained  in  Alabama  against 
a  partner,  defendant,  and  non-resident,  who  did 
not  appear  and  who  had  no  notice,  is  no  mnnd 
of  action  in  another  state,  notwithstanding  the 
law  of  Alabama.     WUson  v.  J^Ues,  2  Hall,  358. 

744.  Where  the  defendant  had  an  opportunity 
of  making  his  defence,  the  judgment  of  a  court 
of  another  state  is  conclusive  evidence  of  debt, 
and  cannot  be  impeached.  Spencer  v.  Broekwaify 
1  Ham.  259.  But  if  the  defendant  had  not  such 
opportunity,  it  is  prima  fade  evidence  only,  and 
may  be  impeachea.  ih. 

745.  Judgments  regularly  obtained  in  other 
states,  against  defendants  who  have  been  served 
with  process,  or  have  otherwise  appeared,  uid 
bad  an  opportunity  of  making  a  defence,  are  to 
be  received,  in  courts  of  Ohio,  as  conclusive  evi- 
dence, and  no  reexamination  of  the  grounds  on 
which  they  were  rendered  can  be  permitted. 
Spencer  v.  Brocktoay,  1  Ham.  260.  But  where 
the  defendant  has  not  been  served  with  process, 
or  had  an  opportunity  of  making  his  defence,  the 
judgment  is  considered  as  only  prima  fade  efi- 
dence,  and  it  may  be  impeached.  iA. 

746.  A  adre  fadaa  was  issued  by  a  justice  of 
the  peace,  in  Ohio,  on  the  transcnpt  of  a  judg- 
ment of  another  justice  ;  and  on  a  return  of  the 
writ  **  not  found,"  judgment  was  rendered  for 
the  plaintiff.  On  that  judgment  an  action  was 
brought  in  a  justice^s  court  in  Indiana.  Held, 
that  the  judgment  having  been  rendered  withoat 
service  of  the  writ,  or  the  retam  of  two  nihils, 
would  not,  on  common-law  principles,  support  the 
action.  Held,  also,  that  if  the  judgment  was 
authorized  by  a  statute  of  Ohio  on  one  return  </ 
^^not  found,"  the  declaration  should  have  shewn 
that  fact.     Cone  v.  Cotton,  2  Blackf.  82. 

747.  The  judgment  of  a  court  of  record  of 
competent  jurisdiction,  in  one  state,  fairly  ob- 
tained, where  the  defendant  had  personal  notice 
of  the  suit,  is  conclusive  between  the  parties  in  ^ 
an  action  on  it  in  any  other  state.  Hcit  v.  MUh 
toay,  ib.  108. 

748.  A  judgment  obtained  in  another  state 
upon  the  non-appearance  of  the  defendant,  (he 
being  out  of  the  state,)  afler  publication  of  a  rule 
in  a  gazette,  will  not  support  an  action  In  Sooth 
Carolina.    MiUer  v.  MUler,  1  Bailey,  242. 

749.  A  judgment  on  sdre  fadasy  after  unsuc- 
cessful dihgence  to  find  the  defendant,  rendered 
in  Virginia,  is  entitled  to  credence  in  Kentucky. 
Delano  y.  JopUn,  I  Litt  117,  417. 

750.  A  decree  or  judgment  rendered  in  one 
state,  without  service  of  process,  cannot  operate 
in  peraonam,  in  another  state,  or  on  property  in 
another  state.  WiUiama  v.  Prestom,  3  J.  J.  Marsh. 
600. 

751.  A  judgment  obtained  in  one  stale,  withoat 
notioe,  will  not  sustain  an  action  in  another. 
Overatreet  v.  Shannon,  1  Mis.  5S9. 

759.  An  authenticated  record  of  %  jadgnent  or 
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ilecree,  rendered  in  a  sister  state,  without  actnal 
notice  to  the  defendant,  is  not  entitled  to  fall 
faith,  credit,  and  effect,  in  the  state  of  Missouri. 
Sallee  y.  Hays,  3  Mis.  1 16. 

753.  To  an  action  of  debt  on  judgment,  ren- 
dered in  another  state,  commenced  by  attachment 
of  goods,  a  defendant  may  plead,  in  bar  of  a  re- 
covery, that  no  process  was  ever  served  upon 
him,  and  that  he  never  appeared  thereto  in  per- 
son or  by  attorney,  though  it  is  averred  in  the 
record  that  he  dia  appear.  Starhuck  v.  Murray , 
5  "Wend.  148.     Holbrook  v.  Murray,  ib.  161. 

754.  An  action  cannot  be  maintained,  in  New 
Tork,  on  a  judsrment  recovered  in  anoUier  state 
against  bail,  where  the  proceeding  was  by  at- 
tachment of  goods  without  any  personal  sum- 
mons, or  actual  notice  to  the  bail,  who  had  at 
the  time  become  an  inhabitant  of  New  Tork. 
Rohiuaon  v.  Ward,  8  Johns.  86. 

755.  A  judgment  of  a  court  of  another  state, 
when  founded  on  proceedings  by  attachment 
agrainst  the  goods  of  the  defendant,  he  not  being 
within  the  jurisdiction  of  such  state,  is  not  even 

5riTtta  facie  evidence   of  a  debt.     Pawling  v. 
Hrd,  13  Johns.  192. 

756.  A  judgment  m  rem,  obtained  in  one  state 
on  attachment,  cannot  sustain  an  action  in  an- 
other state.     Chamberlain  v.  Faris,  1  Mis.  517. 

757.  In  debt  upon  a  foreign  judgment  rendered 
on  a  default,  the  court  win  eo  into  a  considera- 
tion of  such  judgment,  whether  it  was  surrepti- 
tiously obtained.  Wadhams  v.  Bumham,  1  Tyler, 
237. 

758.  Matter  proper  to  be  investigated  in  the 
original  case  cannot,  in  an  action  on  a  judgment 
of  a  sister  state,  be  drawn  into  controversy  in 
Ohio.     Goodrich  v.  Jenkins,  6  Ham.  43. 

759.  A  judgment  against  one  as  garnishee,  in 
a  process  of  foreign  attachment  in  another  state, 
is  not  a  bar  to  an  action  against  him  in  this  state 
by  the  principal  defendant,  if  the  garnishee  has 
not  satisfied,  or  may  not  be  obliged  to  satisfy,  the 
judgment ;  but  it  may  be  good  ground  for  an 
abatement  or  stay  of  the  proceedings.  Meriam  v. 
Rundlett,  13  Pick.  511. 

760.  A  judgment  in  a  forei^  attachment,  in 
Massachusetts,  was  held  not  to  he  conclusive  evi- 
dence of  the  debt  in  an  action  between  the  same 
parties  in  Pennsylvania.  Phelps  v.  Holker,  1 
ball.  261. 

761.  An  action  on  the  case,  on  a  judgment  of 
a  sister  state,  for  the  violation  of  her  penal  laws, 
can  be  sustained  in  Ohio.  Spencer  v.  Brock- 
toay,  1  Ham.  259. 

762.  In  a  suit  on  a  promissorv  note,  in  New 
Tork,  it  was  held  a  good  bar,  that  a  judgment 
had  been  recovered  in  Vermont,  where  the  note 
was  made  and  the  parties  resided,  under  a  pro- 
cess of  foreign  attachment  against  the  plaintiff, 
wherein  the  defendant  had  ^en  summoned  as 
his  trustee.  Prescott  v.  Hull,  17  Johns.  284.  A 
replication,  that,  before  the  commencement  of  the 
suit  in  Vermont,  the  defendant  had  assigned  the 
note  to  a  third  person,  of  which  defendant  had 
notice,  is  good,  ib.  Such  replication  will,  how- 
ever, be  bad  on  demurrer,  unless  it  aver  that  the 
debt  was  assigned  for  a  Rill  and  valuable  con- 
sideration, and  that  the  suit  is  pfosecuting  for 
the  benefit  of  the  assicpaee.  ih. 

763.  An  action,  on  the  record  of  a  judgment  of 
a  sister  state,  should  be  debt  or  assumpsit,  and 
not  case.     Garland  v.  Tucker,  1  Bibb,  361. 

*764.  Where  a  matter  is  adjudicated  by  a  court 
of  peculiar  and  exclusive  jurisdiction,  the  sentence 
is  conclusive,  when  the  same  matter  comes  in- 
cidentally before  another  court,  as  to  the  matter 


decided,  not  only  between  the  sanie  parties  bat 
strangers,  unless  it  can  be  impeached  by  fraud 
Rhoades  v.  Selin,  4  Wash.  C.  C.  715. 

765.  A  decree  of  the  supreme  court  of  Massa- 
chusetts, authorizing  tlie  conveyance  of  land  in 
Mobile,  is  not  binding  in  Alabama.  Watkins  v. 
Holman,  16  Pet.  25.  The  act  of  the  legislature 
of  Alabama  authorizing  an  administratrix,  resid- 
ing in  Boston,  to  sell  the  land  of  her  husband 
I^mg  in  Mobile,  is  valid,  and  passes  a  good 
title,  ib. 

766.  A  judgment  of  a  justice  of  the  peace  of 
another  state  may  be  authenticated  by  his  cer* 
tificate  merely.  The  act  of  congress  on  this  sub* 
ject  does  not  apply  to  justices  of  the  peace.  In- 
gersoiU.  V.  Van  Gilder,  1  Chip.  59.  And  such 
judgment  is  prima  facie  evidence  as  to  the  mer- 
its.    8.  C. 

767.  A  judgment  recovered  in  one  state, 
against  an  administrator  appointed  in  another, 
is  void ;  and  an  execution  extended  upon  land 
on  such  judgment  is  no  incumbrance.  Borden 
V.  Borden,  5  Mass.  67. 

768.  An  action  may  be  maintained,  in  Massa* 
chusetts,  upon  a  judgment  recovered  in  a  qui 
tarn  action  m  another  state.  Healy  v.  Root,  11 
Pick.  389. 

769.  An  action  of  debt  may  be  brought,  m  Con- 
neeticut,  on  a  judgment  of  another  state,  al- 
though the  execution  on  such  fbrmer  judgment 
had  been  returned  to  the  plaintiff,  withont  any 
return  upon  it.    Sterne  v.  Spalding,  Kirby,  177. 

770.  A  judgment  of  a  court  of  competent  ju- 
risdiction, though  rendered  in  a  form  of  proceed- 
ings not  known  to  the  practice  of  Ohio,  and 
apparently  without  service  of  process,  or  notice 
to  the  defendants,  cannot  be  there  treated  as  a 
nullity  while  unreversed.  Such  judgment  is 
open  to  inquiry  only  on  writ  of  error  or  certiorari, 
Weyer  v.  Lane,  3  Ham.  305. 

771.  The  doctrine,  that  judgments  are  only 
evidence  in  suits  between  parties  and  privies,  is 
not  applicable  where  such  judgments  are  intro- 
duced, not  as  binding  per  »e,  but  only  as  docu- 
ments connected  with  the  chain  of  the  plain- 
tiffs  title  in  an  action  of  ejectment.  Barney  v 
Patterson,  6  Har.  db  J.  182. 

772.  A  copy  of  the  record  of  a  judgment  of  a 
court  in  the  territory  of  Louisiana,  certified  by 
the  clerk,  under  the  seal  of  the  court,  together 
with  the  certificate  of  the  governor,  under  the 
great  seal,  that  he  is  the  clerk,  was  held  to  be 
sufilciently  certified.  Hoggin  v.  Squires,  2  Bibb, 
334. 

773.  A  man  dies  in  Missouri;  his  widow  is 
qualified  as  executrix  in  Kentucky.  On  a  trial 
in  Kentucky,  involving  the  right  to  one  of  his 
slaves,  a  record  from  Ik^ssouri  is  offered  to  prove 
that,  **  the  executors  named  in  the  will  having 
neglected  to  qualify,  a  son  of  the  testator  was 
there  appointed  administrator  with  the  will  an- 
nexed ;  *'  in  the  absence  of  proof  where  the 
testator's  property  was  at  the  time  of  his  death, 
the  presumption  was  held  to  be  in  favor  of  the 
jurisdiction  in  the  Kentucky  court,  and  there 
was  no  error  in  rejecting  the  Missouri  record,  as 
irrelevant.     Tanner  v.  Allison,  3  Dana,  422. 

774.  As  to  how  far  a  foreign  judgment  is  bind- 
ing in  Pennsylvania.  RapSie  v.  Emory,  2  Dall. 
51,  231.     Vasse  v.  BaU,  ib.  270. 


XVI.    Evidence. 

T7h.  A  former  judgment  is  no  evidence  m  an 
action,  except  between  the  same  parties  or  their 
p«ivies.     Taber  v.  Perrof,  2  GaUis.  666 
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tion,  to  prove  what  it  purports  to  be.     Gibson  ▼. 
Commonwealthy  2  Vir^.  Cas.  111. 

789.  A  judgment  or  decree  cannot  be  used  as 
evidence  by  one  party,  unless  the  same  use  may 
be  made  of  it  by  the  other  party ;  or  where  an 
opposite  decision  would  not  be  evidence  for  him. 
Phillipa  V.  Tkompaon^  3  Stew.  &  Port.  369. 

790.  A  judgment  procured  against  a  purchaser, 
OD  the  evidence  of  a  witness  interested  against 
the  vendor,  is  inadmissible  in  a  suit  against  the 
vendor  for  recourse.  Baylor  v.  Smithers,  1  Litt. 
105. 

791.  The  record  of  the  conviction  of  a  person 
for  arson  is  not  admissible  in  an  indictment 
against  another  person  for  the  same  arson.  Ka- 
zer  V  StaU,  5  Ham.  280. 

792.  A  record  of  a  judgment  in  a  former  suit 
18  not  admissible  in  evidence,  unless  it  was  be- 
tween the  same  parties  or  privies,  and  is  rele- 
vant to  the  case  in  question ;  and  its  relevancy 
must  appear  from  the  record  itself.  Cotolea  v. 
JEfar/*,  3  Conn.  516. 

793.  In  assumpsit  for  use  and  occupation,  the 
record  of  a  judgment  in  ejectment,  wherein  the 
■eizin  and  possession  of  the  land,  and  also  dam- 
ages, are  recovered  by  the  plaintiff,  is  inadmis- 
sible evidence  for  the  defendant,  in  an  action 
between  the  same  parties  for  rent  of  the  same 
lands  which  accrued  prior  to  the  disseisin  com- 
plained of.     Qunn  v.  Scovil^  5  Bay,  113. 

794.  The  record  of  a  judgment  is  not  evidence 
against  a  person  who  was  neither  party  nor 
privy  to  the  judgment.  Clarke  v.  Redman,  5 
J.  J.  Marsh.  31. 

795.  Under  the  act  of  congress  of  July  7, 1797, 
the  certificate  of  a  judgment  in  another  state  is 
admissible  in  evidence  without  a  stamp.  Frey 
V.    fVella,  4  Teates,  396. 

796.  A  decree  in  chancery  is  not  evidence 
against  a  party  upon  whom  service  of  process 
is  not  shown.  Moore  v.  Farrow,  3  A.  K.  Marsh. 
41. 

797.  A  decree  in  chancery,  finding  an  imma- 
terial fact,  is  not  admissible  as  evidence  of  such 
fact,  in  a  subseqtfent  suit  at  law  between  the 
same  parties.     Hotehkiss  v.  Nichols,  3  Day,  138. 

798.  A  decree  in  equity  is  not  evidence  in  a 
suit  at  law  against  those  who  were  not  parties  to 
the  decree.     Rees  v  Lawless,  4  Litt.  218. 

799.  A  former  judgment  of  a  court  of  compe- 
tent jurisdiction,  in  which  the  right  now  in 
controversy  was  directly  decided  between  the 
parties,  is  admissible  in  evidence,  and  conclusive, 
although  the  cause  of  action  in  the  former  suit, 
and  the  object  to  be  attained  by  it,  were  dif- 
ferent. Betts  V.  Starr,  5  Conn.  550.  Where, 
therefore,  in  ejectment  by  a  mortgagor  to  recover 
possession  of  the  mortgaged  premises,  the  de- 
fendant set  up  the  defence  of  usury,  and  the 
plaintiff  offered  in  evidence  the  record  of  a  for- 
mer judgment  in  a  suit  brought  by  him  against 
the  defendant,  on  the  note  for  the  mortgage  debt, 
to  which  the  defendant  pleaded  usury,  and  judg- 
ment was  given  for  the  plaintiff;  it  was  held,  that 
such  record  was  admissible,  and  conclusive 
against  the  defence,   ib. 

800.  The  judgment  of  a  territorial  court,  ob- 
tained  after  an  appearance,  is  prima  facie  evi- 
dence of  a  legal  dent.  Price  v.  Higgins,  1  Litt. 
273. 

801.  Where  the  assignors  of  a  note  warranted 
it  free  from  set-off,  and  in  a  suit  by  assignee 
against  the  maker,  of  which  assignor  was  noti- 
fied and  took  part  in  prosecuting,  there  was 
iudgmcnt  for  a  setoff;  held,  that,  in  an  action  by 
assignee  against  assignor  for  deceit,  such  judg- 


ment was  conclusive  evidence  of  the  set-off 
Walker  v.  Ferrin,  4  Verm.  523. 

802.  The  recovery  of  a  judgment  in  a  court  of 
record  cannot  be  proved  by  parol.  Chraham  v. 
Gordon,  1  Chip.  115. 

803.  Where  the  legal  effect  of  an  execution  de- 
pends on  the  particular  nature  of  the  judgment 
on  which  it  issued,  tliis  must  be  shown  by  the  rec- 
ord —  the  writ  of  execution  itself  not  being  the 
best  evidence.     Richards  y.  Pearl,  ib.  113. 

804.  An  exemplified  copy  of  a  judgment  is  the 
proper  evidence  of  it,  and  neither  docket-minutes 
nor  records  will  supply  its  place,  except  for 
cogent  reason,  as  where  the  judgment  had  not 
been  recorded.     Lowry  v.  Cody,  4  Verm.  504. 

805.  In  Vermont,  where  a  justice  has  deceased, 
without  making  a  formal  record,  minutes  of  a 
judgment  rendered  by  him,  made  on  the  writ, 
are  admissible  as  evidence  of  the  judgment.  Story 
V.  Kimball,  6  Verm.  541. 

806.  Proof  of  the  death  of  a  justice,  and  the 
production  of  the  original  minutes  of  a  judgment 
recovered  before  him,  in  the  handwriting  of  the 
justice,  with  proof  to  verify  those  minutes,  was 
held  sufficient  evidence  of  such  judgment!  Bald- 
win  V.  Prouty,  13  Johns.  430. 

807.  Out  of  the  court  in  which  the  proceed- 
ings were  bad,  the  record  of  the  judgment  is  the 
only  legitimate  evidence  of  the  termination  of 
a  cause.     Baker  v.  Delitsseline,  4  M'Cord,  372. 

808.  The  transcript  of  a  justice's  judgment, 
filed  with  the  county  clerk,  pursuant  to  toe  act 
of  April  10,  1818,  §9,  is,  per  se,  evidence  of  the 
rendition  of  the  judgment,  and  a  lien  on  the  lahd 
of  the  judgment  debtor,  though  it  does  not  show 
that  the  justice  had  jurisdiction.  Jackson  v.  Jones, 
9  Cow.  182.     Jackson  v.  TuUle,  ib.  233. 

809.  In  South  Carolina,  a  magistrate's  execu- 
tion is  sufiicient  evidence  that  a  judgment  has 
been  rendered,  as  mafistrates  are  not  required 
to  keep  a  record  of  their  judgments.  Mayoin  v. 
Virgin,  1  Hill,  S.  C.  420. 

810.  In  an  action  on  a  probate  bond  against 
the  sureties  of  a  deceased  executor,  the  plaintiff, 
in  reply  to  a  general  plea  of  performance, 
averred,  that  assets  having  come  to  the  hands 
of  the  executor,  he  neglected  to  pay  a  judgment 
recovered  against  him  by  a  creditor  of  his  tes- 
tator, on  which  issue  was  joined.  It  was  held, 
that  the  defendants  were  privies  in  contract  to 
such  judfirment,and  that  it  was,  therefore,  admis- 
sible ana  conclusive  to  shew  a  breach  of  the 
bond  and  the  amount  of  damages.  Willey  v. 
Paulk,  6  Conn.  74. 

811.  Evidence  of  a  former  recovery  cannot  be 

fiven   under  the  general  issue.     Inman  v.  Jen- 
ins,  3  Ham.  271. 

812.  Under  the  issue  of  nil  debet,  in  an  action 
in  one  state  upon  a  judgment  obtained  in  another, 
proof  that  the  judgment  was  obtained  by  fraud 
and  misrepresentation  is  not  admissible.  M'Rae 
V.  Mattoon,  13  Pick.  53. 

XVII.  Scire  facias  on  Judgment. 

813.  A  judgment  in  ejectment  against  the  on- 
cestor  and  others,  for  the  term  damages  and 
costs,  cannot  be  revived  by  scire  facias  against 
the  heirs  alone.    Mitchell  v.  Smith,  1  Litt.  243. 

814.  Where  a  separate  judgment  has  been 
rendered  a^inst  one  obligor  on  a  joint  and  sev- 
eral obligation,  and  a  scire  facias  is  issued  to 
revive  the  judgment,  the  defendant  cannot  avail 
himself  of  a  release  given  to  his  coobligor  sub- . 
sequent  to  the  original  judgment.  U,  States  v. 
T%omps<m,  Gilpin,  614. 
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815.  Execution  euinot  ime  on  a  fenenl  jndg» 
ment  of  restitution,  without  firat  iMumg  a  td.Jm, 
Cowdin  V.  Harford^  4  Ham.  374. 

HI 6-  At  between  judgment  creditora,  where 
execution  iatuet  upon  neither  within  the  year 
after  rendition,  the  execution  first  iaaued  and 
levied  has  the  preference,  in  Ohio.  Sellers  ▼. 
Ceriom,  5  Ham.  396. 

817.  To  a  scire  faeims  on  a  judgment  against 
an  executor  de  son  tort,  it  is  a  good  plea,  that  he 
has  taken  nut  letters  of  administration,  that  the 
estate  is  insolvent,  and  that  a  decree  of  distri- 
bution has  been  passed  bj  the  probate  court. 
SkWaber  y.  fTynuiii,  15  Mass.  322. 

818.  A  judgment  bj  default,  entered  at  a  term 
which  commences  after  the  defendant's  death,  is 
void.  Griswold  ▼.  Stewart^  A  Cow.  457.  And  on 
sdre  facias  upon  such  judgment  against  the  de- 
fendant's Urre  tenants^  thej  maj  snow  bj  plea, 
that  the  judgment  was  so  entered,  t^. 

819.  In  New  York,  where  a  judgment  is  above 
10,  and  under  20  years'  standing,  the  plain- 
tiff must  apply  to  the  court  for  leave  to  issue  a 
sd.  fa.^  supported  by  an  affidavit  of  its  being  un- 
satisfied ;  and  if  the  judgment  is  more  than 
20  years*  standing,  there  must  be  a  service 
of  the  notice  of  motion  and  affid^it,  or  a  rule  to 
show  cause.  BaiUt  of  JVeie  York  v.  Eden^  17 
Johns.  105.  Where  a  judgment  is  above  20 
years'  standing,  the  court  have  discretion  to  grant 
or  refuse  the  application  for  a  sti.fa.  ib. 

XVI11.  Action  of  Debt  on  m  Judgment. 

820.  An  action  upon  a  judgment  is  altogether 
a  new  action,  and  not  a  continuation  of  the 
former  one.     Barradify,  Griscom^  Coxe,  193. 

821.  An  action  of  debt  on  a  judgment  will  not 
lie,  unless  it  appears  that  the  pfaintifiT  cannot 
otherwise  have  the  effect  of  his  judgment. 
Welles  V.  Dexter,  1  Root,  253. 

822-  An  action  may  be  maintained  on  a  judg- 
ment, though  it  was  rendered  on  the  return  day 
of  the  writ,  the  defendant  being  without  the 
commonwealth,  and  having  no  notice  of  the 
action,  and  no  agent  or  attorney  within  the  com- 
mon wealth.     Hawes  v.  Hathaway,  14  Mass.  233. 

823.  Where  the  levy  of  an  execution  on  real 
estate  is  void  from  any  defect,  so  that  no  title 
passes  to  the  judgment  creditor,  the  judgment 
remains  in  full  force,  and  an  action  may  be 
maintained  thereon.  Ladd  v.  Blunt,  4  Mass. 
402.  Tate  v.  Anderson,  9  ib.  92.  ATLellan  v. 
Whitney,  15  ib.  137.  Thus  where  the  land 
was  not  definitely  described  b^  metes  and 
bounds,  and  it  did  not  appear  that  it  had  been  ap- 
praised, or  that  appraisers  had  gone  upon  it  to 
set  it  off.  Tate  v.  Anderson,  9  ib.  92.  So  where 
the  officer  omita  to  make  a  return  of  the  extent 
to  the  clerk's  office.  Ladd  v.  i?/iiii<,  4  ib.  402. 
But  though  the  creditor  haa  neglected  to  record 
the  levy  within  the  time  prescrioed  by  law,  yet, 
if  he  has  possession  of  the  land,  ancl  there  has 
been  no  intervening  levy,  attachment,  or  sale, 
the  levy  is  good  as  against  the  debtor,  and  no 
action  can  be  maintained  on  the  judgment. 
JfLeUan  v.  Whitney,  15  ib.  137.  And  whei« 
seisin  is  delivered  by  the  sheriff,  under  a  lawful 
levy,  the  creditor  cannot  waive  such  levy,  and, 
by  preventing  the  return  of  the  execution  and 
levy  to  the  clerk's  office,  maintain  such  action. 
Later ence  v.  Pjmd,  17  ib.  433.  But  where  the 
creditor,  having  discovered  that  the  debtor  had 
no  interest  which  could  be  levied  upon  in  the 
land  on  which  execution  had  been  extended, 
took  no  possession,  and  prevented  the  return  of 


the  execution,  it  was  beld^  that  an  ftotioii  votiM 

lie  on  the  judgment.    Gooek  r.  AtioMM^  14  ib.  378. 

824.  An  action  of  debt  may  be  maintained  on  a 
judgment,  though  execution  might  isane  thereon. 
Clark  V.  Goodwin,  14  Mass.  237.  So  thon^  the 
debtor,  being  held  to  bail  on  mesne  proceaB,  has 
been  surrendered  and  committed,  in  order  to  be 
taken  on  execution,  and  is  still  imprisoned,  ib. 
Such  action  may  be  maintained,  in  the  name  of 
the  judgment  creditor,  for  the  benefit  of  an  offi- 
cer who  has  paid  the  amount  of  the  jud^nfeent, 
in  consequence  of  his  liability  incurred  hj 
neglecting  to  serve  the  execution  issued  thereon. 
wi/lenv.  Mold€n,9  ib.  133.  But  not  for  the  benefit 
of  one  of  the  joint  debtors  who  has  paid  the  full 
amount  thereof,  for  by  such  payment  the  judg- 
ment is  wholly  discharged.  Hammati  v.  Wipmmm, 
ib.  138. 

825.  An  action  of  debt  ties  on  a  judgment  of 
another  state,  notwithstanding  the  plaintiff  might 
have  taken  his  remedy  against  the  bail  there. 
Abbott  V.  Knight,  1  Root,  405. 

826.  An  action  at  law  may  be  brought  in  Penn- 
sylvania,  on  the  decree  of  a  court  of  equity  in 
Tennessee,  for  the  payment  of  monej  obtained 
by  a  creditor  in  Tennessee,  against  an  admin ia» 
trator  who  took  out  letters  in  Pennsylvania,  on 
the  estate  of  one  dying  in  Pennsylvania.  £vmns 
V.  Totem,  9  S.  dt  R.  252. 

827.  An  action  will  lie  on  a  judgment  rendered 
by  a  justice  of  the  peace,  afler  the  expiration  of 
a  year  and  a  day  from  the  time  said  judgment 
was  rendered,  no  execution  having  issued  within 
that  time.  White  v.  Hadnot,  1  Port.  419.  It  is  a 
good  defence  to  such  action,  to  show  that  execu- 
tion is  still  available  on  the  former  judgment,  ib. 

828.  Where  an  execution,  issued  on  a  judg- 
ment in  a  justice's  court  in  New  York,  was  not 
returned  at  all  by  the  constable,  it  was  held, 
that  the  plaintiff  might  bring  an  action  of  debt 
on  the  judgment,  notwithstanding  the  statute, 
(1  N.  R.  L.  387.)     Hale  v.  ^a^eZ,  20  Johns.  342. 

829.  At  common  law,  the  presumption  of  pay- 
ment, afler  a  lapse  of  20  yeara,  attaches  to  jndg* 
ments.  Miller  v.  Smith,  16  Wend.  425.  In  an 
action  on  a  judgment  brought  more  than  20  years 
afWr  its  entry,  it  was  held,  in  support  of  a  plea 
of  payment,  that  the  defendant  might  ahow 
that  an  execution  was  issued  upon  the  judg- 
ment shortly  afler  its  entry,  that  the  defend, 
ant  at  the  time  had  property  sufficient  to  satisfy 
the  debt,  that  the  plaintiff  directed  the  officer  to 
proceed  without  delay,  that  the  officer  had  been 
dead  for  many  years,  and  that  the  execution  had 
not  been  returned  to  the  proper  office ;  and  that 
such  facts,  unexplained  and  not  rebutted,  would 
warrant  the  jury  to  find  for  the  defendant,  ib. 

830.  A  new  action  cannot  be  brought  on  a 
judcrment  in  a  magistrate's  court  within  a  year 
anda  day.     Lee  v.  Giles,  I  Bailey,  449. 

831.  At  common  law,  no  interest  can  be  coJ- 
lected  upon  an  execution  under  a  judgment ;  but 
interest  is  recoverable  in  an  action  of  debt  on 
judgment,  and  by  commencing  such  an  action 
the  plaintiff  obtains  an  inchoate  right  to  the  in- 
terest, which  cannot  be  defeated  by  a  subsequent 
payment.  Pincknayv,SingUton,2ain,&.C.Z4Z. 

832.  In  an  action  of  debt  on  judgment,  interest 
is  recoverable,  in  South  Carolina,  by  way  of  dam- 
ages, whether  the  original  cause  of  action  bears 
interest  or  not.  Harrington  v.  Glenn^  1  Hill,  S. 
C.  79. 

833.  A  suit  may  be  brought,  in  the  New  York 
circuit,  on  a  judgment  in  favor  of  the  United 
Statea,  in  the  name  of  the  district  attorney.  Ben^ 
ton  V.  Woolsey^  12  Pet.  27. 
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634.  A  judgment  against  an  administrator  will 
not  support  an  action  against  the  administrator 
and  heir.     Jfourse  y.  Ramay^  2  Bibb,  547. 

835.  A  joint  judgment  may  be  enforced,  in  Vir- 
ginia, aeainst  the  suryiyors  and  the  represent- 
atiyes  of  any  who  maj  haye  deceased.  Roane  y. 
Drumvumd,  6  Rand.  182. 

896.  A  judgment  in  a  justice's  court  in  New 
York  cannot  be  pleaded  as  a  debt  of  record.  Sher- 
wood y.  Johnson,  1  Wend.  443. 

837.  Where  an  administrator,  in  an  action  of 
debt  on  a  judgment  recovered  by  him,  declared 
as  administrator,  and  the  defendant  pleaded  in 
bar  that  the  parties,  at  the  time  of  judgment  ren- 
dered, were  all  of  the  state  of  aew  York,  and 
that  the  plaintiff  was  appointed  administrator 
there,  and  not  here,  the  plea  in  bar  was  held 
bad.     Talmage  y.  Chapel,  16  Mass.  71. 

838.  To  debt  on  the  judgment  of  a  justice  of 
the  peace  in  another  state,  nil  debet  is  a  proper 
plea.     Warren  y.  Flagg,  2  Pick.  448. 

839.  KU  debet  is  not  a  good  plea,  in  Pennsyl- 
yania,  to  an  action  of  debt  upon  a  foreign  judg- 
ment brought  in  that  state.  Armstrong  y.  Car- 
son,  2  Dall.  302. 

840.  Jfil  debet  is  not  a  ffood  plea,  to  an  action 
in  a  circuit  court  of  the  United  States,  upon  a 
judgment  obtained  in  the  court  of  another  circuit. 
Reed  y.  Ross,  I  Bald.  36. 

841.  In  an  action  of  debt  on  a  judgment,  it  is 
not  sufficient  answer  that  the  plaintiffs,  in  their 
first  action,  by  a  process  of  foreign  attachment, 
attached  a  debt  of  the  defendants  in  the  hands 
of  a  third  person,  and  that  such  third  person  put 
property  in  the  plaintiffs'  hands,  on  which  they 
might  haye  leyied  their  execution.  Backus  y. 
Dennison,  Kirby,  421. 

842.  If  it  appears  from  the  record  of  a  judg- 
ment that  its  payment  has  been  enjoined,  and  no 
disposition  of  the  injunction  appears,  the  objec- 
tion will  be  fatal  in  an  action  on  the  judgment. 
Blair  y.  CaldtoeU,  3  Mis.  353. 

843.  In  an  action  of  debt  on  a  judgment,  the 
defendant,  not  brought  into  court,  cannot  plead 
that  he  was  not  arrested  in  the  former  suit,  for, 
the  first  judgment  being  regular,  debt  lies.  Bank 
of  Columbia  y.  ^ewamib,  6  Johns.  98.  Qtt«r«, 
what  defence  he  may  set  up.  Perhaps  any  which 
he  might,  in  his  distinct  indiyidual  capacity,  haye 
set  up  in  the  original  suit.  ib. 

844.  In  declaring  on  a  judgment,  it  is  not 
necessary  to  set  forth  the  whole  proceedings  in 
the  suit.     Caldwell  y.  Richards,  2  Bibb,  331. 

845.  An  administrator,  in  an  action  of  debt  on 
a  judgment  recoyered  by  him,  need  not  declare  as 
administrator.     Talmage  y.  Chapel,  16  Mass.  71. 

846.  In  debt,  on  judgment  by  default,  the  in- 
terest and  damages  may  be  ascertained  by  the 
clerk,  and  taxed  with  Uie  costs,  and  a  writ  •f 
inquiry  need  not  issue.  Fenton  y.  Garlick,  6 
Johns.  287.  But  notice  of  the  taxation  must  be 
giyen,  and  if  not,  though  the  court  will  not  set 
aside  the  judgment,  they  will  order  a  retaxation 
on  notice,  and  if  any  deduction  is  made  from  the 
former  taxation,  the  amount  is  to  be  credited  on 
the  execution,  ib, 

847.  In  an  action  on  a  judgment,  no  defence 
can  be  admitted  which  existed  prior  to  such 
judgment.  Thatcher  y.  Gammon,  12  Mass.  268, 
269.     Flint  y.  Shelden,  13  ib.  443. 

848.  In  an  action  of  debt,  on  a  judgment  in  a 
justice's  court,  in  New  York,  it  is  not  necessary 
to  show  that  the  person  or  justice  before  whom 
the  judgment  was  obtained,  was  a  magistrate,  or 
that  he  had  not  been  superseded  at  the  time  the 
judgment  was  rendered.    If  the  record  is  proved 
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by  the  testimony  of  the  justice,  not  on  oath,  with' 
out  objection  at  the  time,  it  is  sufficient.    Reed  y 
GUlet,  12  Johns.  296. 

849.  In  an  action  on  a  judgment  against  sey- 
eraJ,  the  imprisonment  of  one  of  the  defendants 
on  the  execution,  being  as  to  him  a  satisfaction 
of  the  debt  as  long  as  the  imprisonment  con- 
tinues, is  a  defence  as  far  as  he  is  concerned, 
and  is  fatal  to  the  joint  action.  Chapman  r 
HaU,  11  Wend.  41. 

XIX.  Other  Matters, 

850.  Judgments  in  the  same  rights  may  be 
set  off  on  motion ;  but  where  different  interests 
are  inyolyed,  or  one  of  the  parties  may  be  inju- 
riously affected  by  a  decision  on  the  merits  of  the 
motion,  an  offset  of  judgments  will  not  be  allowed. 
Holmes  y.  Robinson,  4  Ham.  90. 

851.  A  judgment  rendered  upon  attachment, 
without  being  contested,  is  but  prima  facie  eyi- 
dence  of  debt,  like  a  bond  or  other  specialty,  and 
cannot  be  set  off,  on  motion,  against  a  judgment 
in  a  court  of  record.  People  y.  Judges  of  Delt^ 
ware,  6  Cow.  598. 

852.  Judgment  cannot  be,  that  a  note  filed  in 
set-off  be  delivered  up  to  the  plaintiff.  Baird  ▼. 
Foreman,  2  Peon.  52. 

853.  To  enable  the  defendant  to  recover  a  sum 
of  money  of  the  plaintiff,  there  must  be  a  set-off. 
Robbins  v.  JSikijis,  2  Penn.  745. 

854.  Judgment  cannot  be  signed  and  roll  filed 
on  the  report  of  referees,  until  four  days  aAer  the 
filing  of  the  report  and  entry  of  rule  for  judg- 
ment.    Snyder  v.  Jenkins,  6  Wend.  533. 

855.  In  South  Carolina,  a  judgment  against  a 
plaintiff,  which  had  been  obtained  by  a  third 
party,  and  assigned  to  the  defendant  befi>re  action 
brought,  is  admissible  in  discount.  Sexton  v. 
Oee,  1  Hill,  S.  C.  378. 

856.  The  Ohio  sUtute  of  1802,  regulating  ex- 
ecutions, does  not  apply  to  judgments  renaered 
before  its  passage.    Stiles  v.  Murphy,  4  Ham.  316. 

857.  An  addition  at  the  foot  of  a  judgment, 
stating  that  the  plaintiff  has  indorsed  his  declar 
ration,  that  bank  notes  may  be  received  in  dis- 
charge of  the  judgment,  does  not  prevent  the 
plaintiff  from  collecting  it  in  specie.  Waggener 
V.  Mien,  o  J.  J.  Marsh.  242. 

858.  Where  an  action  is  continued  nisi,  on  the 
ground  that  a  single  judge  has  no  jurisdiction  of 
the  case,  judgment  cannot  afterwards  be  ren- 
dered in  another  county  by  the  full  court ',  for 
the  judgment  must  be  entered  in  the  first  county, 
and  as  of  the  term  of  continuance,  and  the  rec- 
ords of  that  term  would  show  that  but  one  judge 
was  present,  and  a  consequent  want  of  jurisdic> 
tion.     Thaxter  v.  Weston,  2  Mass.  445. 

859.  Where  a  verdict  of  **  guilty  "  is  rendered  in 
a  criminal  case,  and  the  court  acijourned  without 
giving  judgment  thereon,  a  different  judge,  pre- 
siding ai  a  subsequent  term,  haTpower  to  render 
the  judgment  which  the  first  court  should  have 
given.     Charles  v.  State,  4  Port.  107. 

860.  A  warrant  of  distress,  under  the  provisions 
of  the  act  of  15th  of  May,  1820,  has  the  effect  of 
a  judgment.    Armstrong  v.  U.  States,  Gilpin,  399 

861.  A  judgment  on  a  new  security  for  a  pre- 
vious indebtedness  is  not,  of  itself,  a  satisfaction 
of  such  indebtedness.  Fairehild  v  Holly,  10 
Conn.  474.  Where,  therefore,  several  persons 
were  jointly  indebted  on  book  to  A,  and  B,  one 
of  the  joint  debtors,  gave  his  own  separate  prom, 
issory  note  to  A  for  the  balance  of  the  account, 
which  was  entered  on  A's  book,  to  the  credit  of 
the  original  debtors,  bat  was  not  aocepted  by  A, 
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in  wtiriution  of  hi*  claim  »g*init  then,  ai 
recovered  judgment  on  the  note  ogainat  B,  who 
becsme  iniolTent,  snd  the  note  nu  whoUj  ud- 
MtiiGed ;  and  A  lilerwardi  brought  an  action  of 
debt  on  book  agamst  all  the  original  debtors ;  it 
wai  held,  that  the  judgment  on  B's  note  waa  no 
bar  or  defeDce  to  the  action.  FairckiU  r.  HoUy, 
10  Conn.  474. 

869.  In  the  aDiniiMr;  pioeeaa  Jnriadiction  of 
South  Carolina,  a  decree,  appearing  on  theiecorda 
of  the  conrt  aa  entered  bj  the  judge,  muat  be 
considered  aa  the  judgment  of  the  court.  Foner 
T.  Cliapmtn,  4  M'Cord,  2)1. 

663.  The  deciaion  of  a  judge,  upon  a  case  aub- 
mitted  by  agreement  of  partiea,  ia  not  an  award, 
but  ajndgment  or  decree,  which  maj  bereriaed  by 
ahtgher court.    ruAin^fm*.  JTGce.S  Dana,  445. 

H$4.  The  adJDBtment  and  liquidation  of  a  con- 
■ecTBtor'a  account,  bj  the  county  court,  !■  not  ■ 
judgment.  .^oUinfT.BuOf,  5  Conn.  437.  There- 
fon,  where  a  conierrator'a  account,  afler  his 
death,  on  the  application  of  bia  sdminlatrator, 
wai  adjusted  and  liquidated  by  the  county  court, 
and  a  balance  found  due  from  hia  eitate,  it  waa 
held,  that  the  record  oT  such  court,  showing  auch 
pTDceedinga,  would  not  anpport  an  action  of  debt 
on  judgment  igainat  auch  administrator,  for  auch 
balance,  ti. 

B65.  Where  judgment  waa  rendered  againat 
oBe  "in  hia  oapaettj  of  adminiitrator,"  it  waa 
held,  that  thia  entry  ahaald  not  be  conatdered  aa 
wainat  the  eatate  of  the  inteatate  in  the  handi  of 
the  adminlatrator;  but  that  the  worda,  being  am- 
biguoua,  ahould  be  ao  conatrued  as  to  comport 
with  a  legal  judgment  d«  honU  propriit.  Hardy 
T.  CttU,  16  Mail.  530. 

866.  A  iimpls  aaaignmeul  of  a  judgment  does 
not  render  the  aaaignor  liable  to  refund  the  con- 
•ideration,  in  caae  the  judgment  debtor  laili  lo 
payths  amount.     Rabimtm  t.  Whiu,  4  Litt.  237. 

667.  An  aiaignment  of  a  judgment  under 
>eal  confera  a  right  to  receive  the  amount; 
and  a  aubsequent  authority,  giveu  bj  the  aaaignor 


authority  to  enter  two  judgment*  anbnatillg  at  the 
aametime.  fmVett/iJ  t.  Gnnae,3Wash.C.C.bSS 

S7A.  A  transcript  of  a  juatice'a  judgmeal,  il 
though  in  bad  Engliah,  if  intelligible  in  it>  etaea. 
tial  parts,  wiU  ha  held  good.  Jiukto»  t.  firtinur, 
7  Wend.  388. 

675.  In  proceedings  againat  joint  debtan,  in 
New  York,  the  itatute  merely  ivquirea  that  the 
judgment  be  sgainal  both  joint  debtors,  and  li 
silent  as  to  the  intermediate    proceeding! ;  and 

brought  into  court  is  form  only,  and  cored  bj 
verdict.     Hutfkim  v.  Fiith,  4  Johns.  932. 

876.  In  an  action  on  contract  againit  two  in 
more  defendanta,  aorae  of  whom  are  ahMnt  from 
the  commonwealth,  so  that  no  aerricc  is  mode  on 
U>em,  judgment  is  entered  only  againat  those 
defendants  on  whom  service  was  made.  ra;i;»B 
V.  Bnien,  5  Maas.  193. 

877.  In  Ctmnecb cut,  judgment  againat  adt- 
fendnnt  who  is  out  of  the  sUte,  upon  definlt, 

in  the  plaiatirt 
ute.     Stroag  v. 

878.  Where  a  judgment  in  fhvor  of  the  plaia. 
as  conatitutea  a  part  of  hia  title,  the  defendant 
may  sbow  that  it  ii  IVaudnlent  and  void,  nnlm,  u 
a  party  or  privy,  he  is  estopped.  Origgv,  Brig- 
kam,  1  Hill,  S.  C.  299. 

679.  Judgment  on  a  bond  cannot  exceed  the 
penalty  thereof  and  inlelESt  from  the  breach, 
although  the  sum  actually  be  larger.  U.  Staiti 
V.  Arnold,  1  Gallia,  348. 

880.  A  plaintiff  in  detinue  may  releaaeajudg- 
ment  In  hia  favor  for  the  value,  and  proceed  lor 
the  specific  property.  Siadbiinu  i,  Jtmiiiigi,  I 
A.  K.  Marah.  179. 

881.  For  the  binding  effect  of  a  judgment 
against  the  vendor  of  land,  and  a  sheriff  a  sale 
thereunder,see*'Jlf»/(™v.  PFeiti.er.lS.dtR.ie. 

883.  FDrmeaningof>'aoaIjiidgmeDt,"in!&lli 
§  of  judiciary  act,  see  2  Pet.  *S*. 


868.  In  an  action  againat  heirs  and  devisees, 
taking  a*  tenants  in  common  under  the  will  of 
their  testator,  the  judgment  can  affect  the  aharea 
of  Ihoae  alone  taken  under  the  ca,  ra,  and  which 
can  alone  be  sold  under  the  execution.  Jackttn 
v.  Haag,  B  Johns.  59. 

869.  Judgment  cannotbe  entered  on  a  note,  with 
leave  to  enter  j  ndnnent,  unless  an  attorney  appear 
and  confl-sB  the  judgment,  or  the  signing  of  the 
warrant  be  proved.    fPiUiinj  v.  Crofi,  I  Penn.  91. 

870.  A  judg«ent  creditor  who  redeems  land 
sold  on  execution  nay  paj  the  money  either  lo 
the  sheriff  or  the  senior  creditor.  And  the  sheriff 
may  receive  current  bank  bills,  even  against  the 
express  orders  of  the  senior  creditor.  Ex  parti 
Bonri,  4  Cow.  430. 

871.  An  item  of  a  general  account  restated  bv 
auditors,  on  a  citation  of  a  third  parly,  although 
stated  to  be  due  ftom  one  executor  to  another, 
ana  confirmed  by  the  orphans'  court,  cannot  be 
considered  aa  a  judgment  or  decree  of  the  court 
in  favor  of  one  executor  against  another.  Gark 
V.  CUrk,  1  Fenn.  US. 

87S.  A  verdict  or  Judgment  ia  not  erf  itself 
negotiable.  lhincaiiv.6[o«nr((ieJc,SM'Cord,318. 

673.  A  judgment  having  been  once  entered  on 
a  warrant  of  attorney,  the  warrant  becomes  jniiu- 
im  officio]  and  although,  in  the  warrant,  authority 
may  have  been  given  to  enter  judgmenla  in  the 
plural,  that  can  only  mean  a  aecond  judgment 
when  the  Srat  faa*  bean  Mt  MJde,  and  not  •■ 


JURISDICTION. 
1 .    Jurisdiciion  geJiBraUy. 
II.    Of  United  StattM  Supremt  Court. 
III.    Of  United  Statet  Circuit  CourU. 


.,./lL 


e  Courts,  Jiuiicet,  aiid  Officii 
'  different  Statet. 

Of  United  Statu  Supreme  Court  in  RtgariU 
the  Statet  and  StaU  Cmtrti;   TerrileM 

Juritdietion, 

I.   JuriedictiiiM  generallf, 
1.  The  power  lo  hear  and  determine  a  cause  ia 

jnriadiction.       U.  Statet  v,  Arredouta,  6  Pet.  691. 
S.  Every  conrtshoutd  be  theguardlanofilsovB 

jariadiction.    Kmdrick  v.  JTI^uir^r,  Cooke,  4£0. 

3.  If  a  court  have  no  jurisdiotion  of  the  pHuci- 
pal  question,  it  haa  none  of  its  consequences  and 
mcidents.  PerEent,C.  J.  JHiUter  o/ /'srnnia, 
9  Johns.  239. 

4,  Evary  court  of  record  haa  the  right  to  moke 
rules,  fiir  tianaaeting  its  business,  not  contndie- 
toiytothelawsoftfaslsnd.  £arvy  v.  AanfsM.  3 
Binn.277.    Caiutta  v..9i(iernni,  SBinn.  417,8.F. 


rt  haa  the  power  of 


judging  of  its  own  jurisdiction;  and  wbeie  a  party 
pleads  to  the  jurisdiction,  the  decision  of  an  infe- 
rior oourt  ia,  ordinarily,  as  conclusive  on  the  par 
tie*  aa  its  judgment  on  a  matter  oonfewedhf 
wilUa   ita  joritdiBtlKi ;   the   oolj  azcaption  ■ 
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where  the  want  of  jurtsdiotion  appean  on  the 
face  of  the  proceedings.  A  pailv  is,  however, 
not  concluded  on  the  question  of  jurisdiction  by 
the  decision  of  an  inferior  court.  He  may  re- 
move it  to  the  superior  court,  by  applying  for  a 
prohibition.     Siate  y.  SeoU,  I  Bailey,  2!>4. 

6.  Where  power  or  jurisdiction  is  delegated  to 
a  public  officer  or  tribunal  oyer  a  subject-matter, 
and  its  exercise  is  confided  to  his  or  their  discre- 
tion, their  acts  are  binding  as  to  such  subject^ 
matter.     U.  States  v.  ArredotUo^  6  Pet.  691. 

7.  Where  a  case  was  within  the  jurisdiction 
of  a  court  of  equity,  a  court  of  law  will  not  look 
into  or  correct,  in  point  of  form,  the  proceedings 
of  the  court  of  equity.  Harvey  y.  Huggins.  2 
Bailey,  252. 

8.  Fraud  is  cognizable  in  courts  of  law  as  well 
as  of  equity.     Svjayze  y.  Burke^  12  Pet.  11. 

9.  An  action  at  faw  will  not  lie  on  the  decretal 
order  of  a  court  of  equity.  Hugh  r.  Higgs^  8 
Wheat.  697. 

10.  Where  the  plaintiff  and  defendant  are  the 
same  person,  a  suit  at  law  cannot  be  entertained ; 
the  remedy  is  in  the  court  of  equity.  Livingston, 
executor  of  Bostiek,  y.  Livingston,  ordinary,  2 
Rep.  Con.  Ct.  428. 

11.  In  an  action  on  a  note  given  in  considera- 
tion of  laud,  a  court  of  law  will  not  regard  an 
outstanding  claim  against  the  title  of  the  vendor, 
which  has  caused  no  injury  to  the  vendee.  Re- 
lief must  be  had  in  a  court  of  equity.  Bordeaux 
y.  Cave,  1  Bailey,  250.  Westhrook  y.  McMillan, 
1  Bailey,  259. 

12.  A  court  of  law  has  concurrent  jurisdiction 
with  a  court  of  equity  to  sustain  a  suit  to  enforce 
a  bond  which  has  been  cancelled  in  consequence 
of  fraud  and  imposition  practised  upon  the  obli- 

gee  by  the  obligor.      U.  States  v.   Spalding,  2 
lason,  476. 

13.  Writing  a  receipt  upon  a  note  for  such  a 
sum  as  will  make  the  balance  within  the  jurisdic- 
tion of  an  inferior  court,  will  not  bring  the  note 
within  that  jurisdiction,  if  originally  for  too  large 
a  sun^    Ramsay  v.  Court  of  H^ardens,  2  Bay,  iS). 

14.  It  is  not  to  be  presumed  that  a  receipt  on  a 
note  was  placed  there,  by  the  holder,  in  order  to 
reduce  its  amount  within  a  summary  process 
jurisdiction.     Fiske  v.  Gerard,  2  M'Cord,  11. 

15.  Fictitious  credits  cannot  be  entered  in 
order  to  reduce  a  demand  within  the  jurisdic- 
tion of  a  court.  Sonders  v.  Stratton,  2  Penn.  528. 
C4)leman  v.  Pareell,  ib.  561. 

16.  One  cannot,  by  releasing  a  part  of  his 
demand,  bring  his  case  within  an  inferior  juris- 
diction ;  therefore,  if  the  interest  due  on  a  note 
take  the  claim  out  of  the  jurisdiction  of  a  court, 
no  release  will  reduce  it  to  that  jurisdiction. 
Simpson  V.  JfMUUon,  1  N.  &  M.  192. 

17.  Where  a  court  has  no  jurisdiction,  an 
agreement  of  the  parties  cannot  give  it.  Lindsey 
y.  JfClelland,  1  Bibb,  262.  BenU  v.  Graves, 
3  M'Cord,  280.  Folby  .v.  People,  Breese,  31. 
Falkenbrugh  v.  Cramer,  Coze,  31.  Parker  v. 
Mundau,  ib.  70i 

18.  Jurisdiction  cannot  be  given  to  a  court  by 
consent  of  parties  ;  but  if  a  court  has  jurisdiction 
of  the  matter,  and  one  party  has  some  privilege 
which  exempts  him  from  the  jurisdiction,  he 
may  waive  that  privilege  if  he  chooses  so  to  do. 
Overstreei  v.  Brown,  4  M'Cord,  79. 

19.  A  person's  bein^  in  the  presence  of  the 
court  does  not  authorixe  a  judgment  to  be  en- 
tered against  him,  unless  he  be  brought  into  court 
by  legu  means.    Jones  v.  Kenny,  Hardin,  96. 

SO.  The  amount  of  claim  in  all  the  counts  in  a 
decUr&tipn  may  w^U  exceed  ib$  joirifdictipn ; 


bat'  if  evidence  be  given  of  a  debt  beyond  the 
jurisdiction,  the  plaintiff  must  fail.  Lee  r.  Foot, 
2  Bailey,  112. 

21.  in  cases  ex  contractu,  the  amount  of  the 
debt  or  damages  laid  in.  the  declaration,  or 
claimed  m  the  warrant,  and  not  the  sum  recov- 
ered, regulates  the  jurisdiction.  Mills  v.  Couch- 
man,  4  J.  J.  Marsh.  242. 

22.  Where  the  plaintiff  claims  a  sam  withia 
the  jurisdiction  of  the  justice,  it  is  immaterial 
what  the  amount  of  charges  may  be.  Johnson  v. 
Colbaugh,  Coze,  55. 

23.  Where  the  interest  due  on  a  note  sued 
upon  by  a  summary  process  takes  it  beyond  that 
jurisdiction,  the  plaintiff  may  take  judgment  to 
the  extent  of  that  jurisdiction,  or  may  transfer 
the  case  to  the  general  jurisdiction.  Graey  v. 
fTri^A*,  2  M'Cord,' 278. 

24.  Interest  is  a  part  of  the  debt ;  so  that  if  the 
sum  exceed  the  amount  of  which  a  court  has  ju- 
risdiction, such  court  will  not  have  jurisdiction  of 
the  case.    Kan  Giesen  v.  Fan  Houten,  2  South.  822. 

25.  In  general,  the  jurisdiction  of  a  court  is  de- 
termined by  the  ad  damnum.  Stevens  v.  Pearson, 
5  Verm.  503. 

26.  The  damages  laid  in  the  writ  give  the 
jurisdiction  aa  to  the  matter  in  dispute.    Jlf«ii#  v 
Dupont,  2  Wash.  C.  C.  463. 

27.  Where  jurisdiction  depends  upon  the 
amount,  the  damages  laid  in  the  writ,  in  actions 
sounding  in  damages,  and  not  the  amount  of  the 
verdict,  give  the  court  jurisdiction.  Singleton  y. 
Madison,  1  Bibb,  342.    Hume  v.  Ben,  ib.  402. 

28.  The  ad  damnum  will  not  give  jurisdiction 
where  the  declaration  shows  the  case  without 
the  jurisdiction.  Thompson  v.  Colony,  6  Verm.  91. 

29.  The  damages  laid  in  the  writ  and  in  the 
plaintiff's  affidavit  are  equally  conclusive,  as  to 
the  amount  in  controversy,  for  the  purpose  of 
jurisdiction.    Muns  v.  Dupont,  2  Wash.  C.  C.  4^. 

30.  The  jurisdiction  of  the  United  States  courts 
must  be  distinctly  averred,  also  the  facts  on 
which  it  is  founded.  Browne  v.  Keene,  8  Pet. 
112.    Jackson  v.  Ashton,  ib.  148. 

31.  Where  a  want  of  jurisdiction  appears  on 
the  face  of  the  pleadings,  the  court  will  dismiss 
summarily  without  more.  Glidden  v.  EUUns,  2 
Tyler,  218. 

32.  After  a  plea  in  bar,  it  is  too  late  to  object 
to  the  jurisdiction.     Smith  v.  Elder,  3  Johns.  105. 

33.  The  want  of  jurisdiction  in  a  justice's 
court  may  be  taken  advantage  of  after  verdict, 
though  not  pleaded.    Moore  v.  Wait,  1  Binn.  219. 

34.  Where  a  new  jurisdiction  is  given  to,  or  a 
new  remedy  offered  by,  a  common-law  court, 
neither  the  jurisdiction  nor  the  remedy  is  to  be 
extended  beyond  the  legislative  grant.  Pringte 
v.  Carter,  1  Hill,  S.  C.  53. 

35.  A  judgment  in  an  action  where  there  was 
an  attachment  of  defendant's  property  within 
the  state,  though  no  actual  notice  to  him,  is  not 
void ',  the  property  fives  jurisdiction.  Kellogg, 
ex  parte,  6  Verm.  509. 

36.  Where  a  cause  is  dismissed  for  want  of 
jurisdiction,  no  costs  are  allowed.  M*Iver  v. 
Wattles,  9  Wheat.  650. 

37.  A  judge  at  chambers  haa  no  power  to 
order  a  party  to  furnish  to  the  adverse  party 
copies  of  papers  which  are  evidence  in  the  canse. 
Clarke  v.  Spencer,  6  Cow.  59. 

38.  Executors  and  administrators  are  contiap 
distinguished  from  assignees,  (who  claim  by  the 
act  of  the  parties,)  in  the  application  of  the  llth 
section  of  the  judiciary  act  of  1789,  c.  20.  Chil- 
dress  v.  Emory,  &  Wheat.  642.  (^uiBre,  whether 
Vnit^  States  courts  have  juhsdictipaof  offoneM 
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tft  eomiiMm  Uw  afftinat  the  United  States. 
U,  Suut  ▼.  HudMon,  7  Crauch,  32.     U.  States 
CoaUdge,  I  Wheat  415. 


T. 


II.  JurisdietioH  of  United  States  Supreme  Court. 

39.  The  juriadiction  of  the  supreme  court  of 
Che  United  States  depends  on  the  state  of  thin^ 
when  the  action  is  brought,  not  when  the  pleas 
are  pleaded.     Mollan  v.  Torrance,  9  Wheat.  537. 

40  The  original  jurisdiction  of  the  supreme 
court  of  the  United  States  cannot  be  enlarged  bj 
congress ;  but  its  appellate  jurisdiction  may  be 
extended  to  every  case  which,  under  the  3d 
article  of  the  constitution,  is  cognizable  by  any 
court  having  original  jurisdiction.  In  cases  in 
which  the  constitution  confers  appellate  jurisdic- 
tion on  the  supreme  court,  it  confers  no  original 
jurisdiction.  But  the  power  to  take  origind  ju- 
risdiction of  a  suit  does  not  necessarily  exclude 
the  power  to  decide  upon  it,  on  an  appeal  from 
an  inferior  court  in  which  it  may  constitutionally 
originate.     Cohens  v.  Virginia,  6  Wheat.  264. 

41.  The  supreme  court  of  the  United  States 
has  neither  an  original  nor  an  appellate  juris- 
diction to  issue  a  mandamus  to  persons  holding 
office  under  the  authority  of  the  United  States. 
M'Clumy  y.  Siliiman,  2  Wheat.  369. 

42.  Trie  supreme  court  of  the  United  States 
may  examine,  and  reverse  or  affirm,  upon  a  writ 
of  error,  a  final  judgment  or  decree  in  any 
suit,  in  the  highest  court  of  law  or  equity  of  a 
state,  where  is  drawn  in  question  the  Talidity  of 
a  treaty,  or  a  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  is 
against  their  validity ;  or  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties, 
or  laws,  of  tl^  United  States,  and  the  decision  is 
in  favor  of  such  their  validity ;  or  of  the  constitu- 
tion, or  of  a  treaty,  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption, 
specially  set  up  or  claimed  by  either  party  under 
such  clause  of  the  said  constitution,  treaty,  statute, 
or  commission.    Martin  v.  Hunter,  1  Wheat.  304. 

43.  The  supreme  court  have  no  appellate  juris- 
diction to  revise  the  sentences  of  inferior  courts 
in  criminal  cases.     Ex  parte  Watkins,  7  Pet.  568. 

44.  To  bring  an  appeal  before  the  supreme 
court,  the  onus  probandi  with  regard  to  the 
amount  of  property  is  with  the  appealing  party. 
Hagan  v.  Foison,  10  Pet.  160. 

45.  After  an  appeal,  a  vessel  which  was  the 
subject  of  the  decree  in  the  district  court  passes 
into  the  custody  of  the  circuit  court,  and  is  no 
longer  under  the  control  of  the  former  tribunal. 
Davis  V.  The  Seneca,  Gilpin,  34. 

46.  Id  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  from  the  district 
into  the  circuit  court  of  the  United  States, 
and  remains  subject  to  its  direction.  But  it  does 
not  follow  the  cause  to  the  supreme  court,  on  an 
appeal  to  that  court.    The  Collector,  6  Wheat.  194. 

47.  To  bring  a  case,  for  a  writ  of  error  or  ap- 
peal to  the  supreme  court  from  a  court  of  the 
highest  jurisdiction  of  any  of  the  states,  within 
§  25  of  the  judiciary  act,  it  must  appear  on  the 
record  —  1.  That  some  one  of  the  questions  stated 
in   §  25  arose  in  the  state  court     2.  That  the 

?ue8tion  was  decided  by  the  state  court.  3. 
t  is  sufficient  if  the  question  appear  by  clear  and 
necessary  intendment  to  have  been  raised  and 
decided.  4.  It  is  not  enough  tP  show  that  the 
question  might  have  been  raised.     Crotoell  v. 


RandsU,  10  Pet  368.    See  Co4ms  v.  GmUagkir, 
15  ib.  Id. 

48.  Awarding  a  writ  of  restitution  by  the  cir* 
cuit  court,  where  the  sheriff  has  improperly  exe- 
cuted a  writ  in  ejectment,  is  not  such  final  judg- 
ment by  the  circuit  court  as  allows  a  writ  of  error 
to  the  supreme  court    Smith  v.  Trahue,  9  Pet  4. 

49.  The  order  of  the  circuit  court,  that  an 
mquisition  estimating  the  value  of  lands  taiea 
by  the  Chesapeake  i^nal  Company  be  quashed, 
is  not  such  a  final  order  as  allows  of  a  writ  of 
error  to  the  supreme  court.  Chesapeake  Ce.w. 
Union  Bank,  8  Pet  259. 

50.  Where  a  verdict  is  rendered  in  the  district 
court,  the  cause  cannot  be  transferred  to  the 
supreme  court,  by  consent  of  counsel,  without  a 
certificate  of  division  among  the  judges.  U.  SteUs 
V.  Stone,  14  Pet  524. 

51.  A  difierence  of  opinion  among  jud^s  at 
the  circuit,  in  regard  to  a  motion  that  is  not 
decisive  of  a  cause,  is  not  such  a  differeoce  at 
may  be  carried  to  the  supreme  court.  Darii  r. 
Braden,  10  Pet.  286.     Keene  v.  Clarke,  ib.  291. 

52.  It  is  not  necessary  that  the  petition  filed 
under  the  provisions  of  the  act  of  congress,  to 
remove  a  suit  from  a  state  court  to  a  United 
States  court,  should  make  a  tender  of  the  secu- 
rity required  by  the  act  upon  the  removal  of  the 
cause ;  such  securitv  may  be  given  after  it  is 
judicially  determined  that  the  facts  disclosed  bj 
the  petition  are  insufficient  to  authorize  itstnni- 
fer.     Campbell  v.  Waller,  Mart.  6l  Terg.  266. 

53.  The  supreme  court  of  the  United  SUtei  ia 
not  confined,  in  a  cause  brought  before  it  bj  a 
writ  of  error,  to  the  abstract  construction  of  the 
treaty  under  which  a  title  is  claimed,  hot  joayuf 
certain  and  determine  the  validity  of  that  title. 
Martin  v.  Hunter,  1  Wheat  304. 

54.  A  division  of  opinion  among  the  jadges  of 
the  circuit  court  of  the  United  States,  on  a  motion 
for  a  new  trial,  is  not  one  of  those  divisions  of 
opinion  which  is  to  be  certified  to  the  supreine 
court  for  its  decision,  under  the  act  of  Aprili 
1790,  c.  36,  entitled,  <<an  act  to  amend  the  judi- 
cial system  of  the  United  States.  U.  States  r. 
Daniel,  6  Wheat.  542. 

55.  On  a  division  of  opinion  between  the 
judges  of  the  circuit  courts  relating  to  *i^^ 
points  in  a  case,  such  single  points  may  be  re^r- 
red  to  the  supreme  court  under  the  act  of  1^^ 
but  the  entire  cause  cannot  be  transferred  to  the 
supreme  court  before  final  judgment  U.  States 
V.  Bailey,  9  Pet  267.  Harris  v.  Elliott,  10  Pet 
25.  Packer  v.  JWwm,  10  Pet  408.  Wl*^  ^• 
Turk,  12  Pet  238. 

56.  Where  a  whole  cause,  and  not  particular 
points  in  a  cause,  are  adjourned  on  the  circojt 
court  to  the  supreme  court,  the  case  will  be  re- 
manded.    Saunders  v.  Gould,  4  Pet.  392. 

57.  The  supreme  court  of  the  United  SUte* 
will  not  revise  the  opinion  of  a  circuit  court, 
either  granting  or  rejecting  a  motion  for  a  nev 
trial.     Blunt  v.  Smith,  7  Wheat.  248. 

58.  The  supreme  court  of  the  United  SUtus 
has  no  appellate  jurisdiction  in  criminal  c*sesj 
and  it  cannot  revise  the  judgments  of  the  circuit 
courts,  by  writ  of  error  or  habeas  corpus,  i»  ^J 
case  where  a  party  has  been  convicted  of  a  public 
offence.     Ex  parte  Kearney,  7  Wheat.  38. 

59.  The  question,  whether  a  plaintiff  in  eject; 
ment  may  enlarge  the  term  of  a  demise,  is  oneot 
discretion,  and  cannot  be  submitted  to  the  su- 
preme court  on  a  certificate  of  difference  between 
the  judges  at  the  circuit  Smith  v.  Vaughn,  10 
Pet.  3^. 

60.  Tie  aot  of  congress  admitting  Xioaisiin* 
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into  the  Union  arries  into  execution  the  third  ar> 
iide  of  the  treat/  of  coMion,  bat  does  not  giYe 
appellate  jurisdiction  to  the  supreme  court  over 
all  questions  of  title  between  the  citizens  of  Louis- 
iana.    JV.  OrUans  y.  Armas,  9  Pet.  224. 

61.  The  supreme  court  have  not  appellate 
jurisdiction  where  the  goods  of  several  owners 
are  saved  fiom  one  vessel,  though  the  salvage 
money,  in  the  aggregate,  amounts  to  more  than 
^000.     Stratum  v.  Jarvis,  8  Pet.  4. 

62.  The  supreme  court  of  the  United  States 
may,  at  its  discretion,  if  a  cause  has  been  once 
before  remanded  to  a  state  court,  proceed  to  a 
final  decision  of  the  same,  and  awanl  execution, 
if  the  state  court  declines  or  refuses  to  carry  into 
effect  the  mandate  of  the  supreme  court.  Mar- 
tin  V.  Hunter,  1  Wheat.  304. 

63.  The  damages  claimed  in  the  declaration 

?^ive  jurisdiction  to  the  supreme  court,  in  appeals 
rom  the  circuit,  whatever  may  have  been  ac- 
tually recovered.     Gordon  v.  Longest,  16  Pet.  97. 

64.  A  plaintiff  who  has  taken  his  cause  to  the 
supreme  court,  on  a  division  of  opinion  at  the 
circuit,  may  discontinue  his  cause  in  the  supreme 
court  without  the  as^nt  of  the  defendant,  on 
payment  of  dosts.  Veazie  v.  Wadleigh,  11  Pet. 
55. 

65.  The  supreme  court  has  jurisdiction  of  a 
bill,  filed  by  Rhode  Island  against  Massachusetts, 
to  ascertain  the  northern  boundary  between 
them,  and  confirm  and  quiet  the  title  of  the 
plaintiff.  Rhode  Island  v.  Massachusetts,  12  Pet. 
657. 

66.  In  deciding  upon  the  boundary  of  states, 
the  court  follow  the  same  rules  as  in  private 
ejectment  suits,  ib. 

67.  Where  the  government  of  the  United 
States  insists  that  tiie  Falkland  Islands  are  no 
part  of  the  sovereignty  of  Buenos  Ayres,  the 
United  States  supreme  court  are  bouna  by  such 
claim  of  their  own  government,  and  cannot  as- 
certain aliunde  the  titie  of  Buenos  Ayres.  Wil- 
liams  V.  Suffolk  Ins.  Co.  13  Pet.  415. 

68.  Where  the  constitutionality  of  a  state 
statute  is  in  question,  and  the  decision  of  the 
state  court  is  against  its  constitutionality,  the 
United  States  court  has  not  jurisdiction.  Com- 
vumwealth  Bank  v.  Griffith,  14  Pet.  56. 

69.  The  supreme  court  of  the  United  States 
has  jurisdiction  of  a  case  in  which  the  decision  of 
a  state  court  was  against  a  right  claimed  under  a 
statute  of  the  United  States.  Buel  v.  Fan  Jfess, 
8  Wheat.  312. 

70.  Where  some  of  the  stockholders  of  a  cor- 
poration established  in  one  state  are  citizens  of 
another  state,  in  which  the  defendant  sued  by 
the  corporation  also  resides,  it  is  held,  that  the 
supreme  court  of  the  United  States  has  not  juris- 
diction.    Irvine  v.  Lowry,  14  Pet.  293. 

71.  Unless  the  plaintiff  shows  some  act  of 
congress  authorizing  him,  he  cannot  sue  the 
United  SUtes.     U.  States  v.  Clarke,  8  Pet.  436. 

72.  A  proceeding  in  rem  is  not  within  the 
provisions  of  the  act  of  24th  of  September,  1789, 
which  authorises  an  order  to  produce  books  and 
writings  on  the  trial  of  actions  at  law.  U.  States 
V.  TteentU'eight  Packages,  Gilpin,  306. 

73.  Where  states  are  parties  in  a  suit  relating 
to  boundaries,  the  rules  of  the  court  of  chancery 
are  observed.  Rhode  Island  v.  Massachusetts,  14 
Pet.  210. 

74.  The  strict  equity  rules,  with  regard  to 
tiling  answers,  will  not  be  applied  to  controver- 
sies where  states  are  parties,  tb.  13  Pet.  23. 

75.  The  court  ordered  a  continuance  in  the 
saM  of  Rhods  Island  v.  Massachusetts,  the  se- 


nior counsel  for  the  plaintiffs  being  absent  on 
account  of  illness,  ih.  11  Pet.  226. 


III.    Jurisdiction  of  United    States   Circuit 

Courts. 

76.  The  circuit  court  of  the  United  States  has 
jurisdiction  over  common-law  offences  against 
the  United  States.  United  States  v.  Coolidge,  1 
Gallis.  488. 

77.  All  the  parties  on  each  side  must  be  sub- 
ject to  the  jurisdiction  of  the  circuit  court  of  the 
United  States,  or  the  suit  will  be  dismissed.  A*. 
Orleans  v.  fVinter,  1  Wheat.  91.  A  citizen  of  a 
territory  cannot  sue  a  citizen  of  a  state,  in  the 
circuit  court  of  the  United  States,  ib. 

78.  In  order  to  maintain  a  suit  in  the  circuit 
court  of  the  United  States,  the  jurisdiction  must 
appear  on  the  record,  as  if  the  suit  is  between 
citizens  of  different  states.  The  citizenship  of  the 
respective  parties  must  be  set  forth.  Sullivan  v 
Fulton,  6  Wheat.  450. 

79.  The  circuit  court  of  the  United  States  has 
jurisdiction,  in  a  case  between  citizens  of  different 
states,  to  sustain  a  petition  for  partition,  accord- 
ing to  the  statutes  of  Massachusetts  for  partition 
of  lands  among  tenants  in  common.  Ex  parte 
Riddle,  2  Mason,  472. 

80.  The  circuit  courts  have  no  jurisdiction  in  a 
suit  on  a  promissory  note,  where  the  maker  and 
payee  both  reside  in  the  same  circuit.  Keary  v. 
Farmer's  Bank,  16  Pet.  89. 

81.  Where  a  citizen  of  a  state,  which  is  divi- 
ded into  two  districts,  is  found  in  that  district 
where  he  does  not  reside,  he  may  be  sued  there. 
MMUken  v.  Webb,  11  Pet.  25. 

82.  The  indorsee  of  a  note,  who  is  a  citizen  of 
one  state,  may  sue  his  indorser,  who  is  a  citizen 
of  a  different  state,  in  the  courts  of  the  United 
States,  though  the  indorsee  could  not  sue  the 
maker  there  j  but  where  the  suit  is  against  a 
remote  indorser,  and  the  plaintiff  traces  his  titie 
through  an  intermediate  indorser,  he  must  show 
that  such  indorser  could  have  maintained  an  ac- 
tion in  those  courts.  MoUan  v.  Torrance,  9 
Wheat.  537. 

83.  Action  by  Craig,  a  citizen  of  Kentucky, 
against  J.  P.,  a  citizen  of  New  Orleans,  and 
Cummings,  a  citizen  of  Pennsylvania,  upon 
whom  only  the  process  was  served,  and  non 
est  inventus  returned  as  to  J.  P.  Gumming* 
entered  a  plea  to  the  jurisdiction,  stating  that 
J.  P.  was  not  a  citizen  of  Pennsylvania,  but  was 
a  citizen  of  New  Orleans,  to  which  there  was  a 

Seneral  demurrer  by  the  plaintiff.  Held,  that  the 
efendant,  who  had  been  served  with  process, 
could  not  aiail  himself  of  want  of  jurisdiction  in 
the  court  as  to  a  person  who  is  severed  from  him 
and  is  no  longer  to  be  considered  a  defendant  in 
the  cause.  Craig  v.  Cummings,  2  Wash.  G.  G. 
505. 

84.  The  circuit  courts  of  the  United  States 
have  not  jurisdiction  of  a  caase  in  which  a  state 
is  a  party ;  and  if  a  state  be  a  party,  and  the  cause 
be  removed  from  the  state  court  to  the  circuit 
court,  the  latter  will  remand  it  even  after  it  has 
been  docketed.  JVeio  Jersey  v.  Gale,  4  Wash. 
G.  G.  344. 

85.  Where  a  cause  has  once  been  tried  by 
a  jury  in  the  district  court,  there  cannot, 
even  in  appeal  cases,  be  a  new  trial  by  a  jury  in 
the  circuit  court.  U.  States  v.  Wonson,  1  Gal- 
lis. 5. 

86.  The  circuit  court  of  Massachusetts  has  no 
cognizance  of  causes  of  admiralty  jurisdiction 
from  the  district  court  of  Maine,  except  by  ap- 
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peal ;  and  a  writ  of  error  thereon  will  be  qnaahed. 
ATUUan  y.  Umied  StMUs.  1  Gallia.  227. 

*^.  If  there  be  two  defendanta  in  the  atate 
court,  the  cauae  cannot  be  removed  into  the 
circuit  court  upon  the  petition  of  one  of  the  de- 
fendants. BeardsUy  t.  TorreVf  4  Wash.  C.  C. 
SM6. 

88.  In  civil  caaea  at  law,  removed  from  the  dia- 
trict  court  to  the  circuit,  the  deciaion  of  the 
circuit  ia  final ;  no  appeal  lies  to  the  aupreme 
court.  AlUer^  in  caaea  of  equity,  and  admiralty 
and  maritime  juriadietion.  Sartkel  y.  U»  States, 
13  Pet.  143. 

89.  On  an  appeal  to  the  circuit  court,  the 
property  follows  the  appeal  into  that  court.  And 
the  district  court  has  no  authority,  after  an  ap- 
peal, to  bail  or  sell  the  property.  The  GrotUis, 
1  Gallis.  503. 

90.  The  circuit  court  of  the  United  States  haa 
no  juriadietion  in  causes  of  admiralty  and  mari- 
time juriadietion,  except  over  the  final  decrees 
of  the  district  court,  if  such  final  decree  be  not 
appealed  from,  no  appeal  lies  upon  any  subse- 
quent proceedings  upon  the  summary  judgment 
rendered  on  a  bond,  for  the  appraised  value,  or 
Qpon  an  admiralty  atipulation  taken  in  the  cause 
to  enforce  the  decree.  7%»  HoUen,  1  Mason, 
431. 

91.  Under  the  act  of  2d  March,  1809,  c.  94,  if 
the  diaability  of  the  district  judge  terminatea  in 
his  death,  the  circuit  court  must  remand  the  cer- 
tified causes  to  the  district  court.  Ex  pturte 
V.  States,  1  Gallis.  338. 

92.  An  action  of  covenant  waa  brought  upon 
an  agreement  under  seal,  containing  a  penalty 
amounting  to  less  than  ||500.  The  circuit  court 
has  jurisdiction,  the  action  being  for  damages 
exceeding  $500,  as  laid  in  the  declaration.  Mar- 
tin  V.  Taylor,  1  Waah.  C.  C.  1. 

93.  Debt  on  a  post-ofiSce  bond  against  the 
•ureties  for  $1000,  the  penalty,  and  no  breaches 
laid.  The  jury  found  a  special  verdict.  On  error 
to  the  circuit  court  it  waa  decided,  that  though, 
from  the  papera  in  the  record,  it  appeared  that 
less  than  $50  were  due,  vet  the  penalty  waa  the 
debt  claimed,  and  therefore  there  was  no  objec- 
tion to  the  jurisdiction.  Postmasttr-Qenural  v. 
Cross,  4  Wash.  0.  C.  326. 

94.  The  circuit  and  district  courts  of  the 
United  States  cannot,  either  in  suits  at  common 
law  or  in  equity,  send  their  process  into  another 
district,  except  where  specially  authorized  so  to 
do  by  some  act  of  congreaa.  Ex  parts  Graham, 
3  Wash.  C.  C.  456. 

95.  The  district  or  circuit  court  of  one  district 
haa  no  authority  to  iasue  its  proceaa  into  any 
other  di8\riet,  to  compel  the  appearance  of  a 
person  not  residing  or  found  within  the  juris- 
diction of  the  court  from  which  the  process  is- 
sued, or  for  any  alleged  contempt  of  the  court, 
t^.  4  Wash.  C.  C.  211. 

96.  The  judiciary  act  of  1789,  c.  20,  does  not 
contemplate  compulsive  process  against  any  per- 
son, in  any  district,  unless  he  be  an-  inhabitant 
of,  or  found  within,  the  same  diatrict  at  the  time 
of  serving  the  writ.  Picquet  r.  Swan,  5  Ma- 
aon,  35. 

97.  The  circuit  courta  have  no  jurisdiction 
of  suits  brought  by  a  atate  against  a  citizen  of 
the  aame  or  of  another  state.  Gale  v.  Babeock,4 
Waah.  C.  C.  199. 

98.  The  circuit  courta  cannot  iaaue  execution 
(unless  in  favor  of  the  United  States)  beyond 
their  respective  circuits,  except  also  in  favor  of 
individuals  living  in  another  circuit  of  the  same 
state.     ToUmd  r.  Spragus^  12  Pet.  300. 


99.  The  eireait  court  has  jurisdictkNi  in  revt- 
nne  causes,  although  the  property  aeized  maj 
never  have  come  into  possession  of  the  ofiicen 
of  the  court.     The  Bolina,  1  Gallis.  75. 

100.  The  circuit  court  has  cognizance,  under 
the  act  of  30th  April,  1790,  c.  9,  §  8,  of  piracy 
on  board  an  American  ship,  although  committed 
in  an  open  roadatead,  adjacent  to  a  foreign  ter- 
ritory, and  within  half  a  mile  of  the  ahora.  CT. 
States  V.  Ross,  ib.  624. 

101.  The  circuit  court  refused  to  inquire,  upon 
a  motion,  whether  Ferdinand  7,  king  of  Spain, 
could  inatitute  a  suit,  the  govemoient  of  the 
United  States  not  having  acknowledced  him 
king.  King  of  Spain  v.  Oliver,  2  Wash.  C  C. 
429. 

102.  The  courts  of  the  United  SUtes  have 
juriadietion  of  a  murder  committed  on  the  high 
seaa,  from  a  vessel  belonging  to  the  United 
States,  by  a  foreigner,  being  on  board  of  such 
vessel,  upon  another  foreigner  on  board  of  a  for- 
eign vessel,  but  not  of  a  murder  committed  by 
one  foreigner  on  another,  both  being  on  board  of 
a  foreign  vessel.  U.  States  v.  Pirates,  5  Wheat 
164. 

103.  Where  the  atate  conrt  has'decideil  opon 
a  statute  of  the  United  States  according  to  the 
appellant's  construction^  no  case  of  appeal  lies  for 
the  United  SUtea  courts.  Oceam  Ins,  Co,  v.  Pol- 
Uys,  13  Pet.  157. 

104.  If  jurisdiction  in  the  courts  of  the  United 
States  be  not  shown  in  the  proceedings,  no  con- 
sent of  parties  can  give  it.  BohyshaU  v.  Op/MH- 
heimor,  4  Wash.  O.  O.  482. 

105.  Where  a  party  defendant  is  a  citizen  of 
the  United  States,  and  resident  in  a  foreign  coan- 
try,  not  having  any  inhabitancy  in  any  state  of 
the  Union,  the  circuit  coorta  of  the  United 
Statea  have  no  power  to  maintain  jurisdiction 
over  him  in  a  suit  brought  by  an  alien  against 
him,  although  he  has  property  within  the  dis- 
trict, which  may  be  attached.  Piequet  v.  Swea, 
5  Mason,  35. 

106.  Where  an  alien  sues  in  the  circuit  court 
of  the  United  SUtes,  the  defendant  must  be  de- 
aeribed  aa  a  citizen  of  aome  particular  state. 
Stating  him  to  be  a  citizen  of  the  United  SUtes 
is  not  sufficient,  ib. 

107.  The  United  SUtes  may  sue  in  the  dis- 
trict court  aa  indorsees  of  a  promissoiy  note 
against  the  maker  thereof,  although  the  maker 
and  payee  were  citizens  of  the  same  state" 
the  restriction  contained  in  the  11th  section 
of  the  judiciary  act  of  1789,  c.  20,  not  being 
intended  to  apply  to  suits  brought  by  the 
United  States,  or,  if  so  intended,  bemg  repealed 
by  the  act  of  1815,  c.  253.  U.  States  v.  Orteas, 
4  ib.  427. 

106.  If  a  peraon  removes  into  a  state  smmo 
manendi,  that  is  sufficient  citizenship  to  estitle 
him  to  sue  in  the  courts  of  the  United  Stitea< 
But  a  mere  temporary  change  of  place,  without 
any  intention  of  permanent  residence,  consti- 
tutes no  change  of  domicil.  Case  v.  CUrkt,  5 
ib.  70. 

109.  To  constitute  a  person  a  citizen  of  a  state, 
so  as  to  sue  in  the  courts  of  the  United  Sates,  be 
mast  have  a  domicil  in  such  state,  ih. 


IV.   Jurisdiction  of  United  States  District  Omrts, 

110.  The  district  courts  of  the  United  States 
possess  all  the  powers  of  admiralty  courts,  both 
on  the  instance  and  prize  sides.  Jammings  v.  Cat- 
son,  I  Pet.  Appendix  1. 

111.  Admiralty  jurisdiction  can  be  tmnmA, 


JURISDICTION. 


670 


^  th«  BttiteSf  only  in  the  conrte  ettablished  in 
punuanee  of  the  3d  article  of  the  constitn- 
lion ;  but  the  Bame  limitation  does  not  extend  to 
the  territortee.  In  legrislating  for  them,  congress 
exercisea  the  combined  powers  of  the  general 
and  of  a  state  g^Temment.  Jhneriean  ins,  Co. 
T.  Cotton,  I  Pet.  511. 

113.  The  ptoTisions  of  the  act  of  24th  Sep- 
tember, 1769,  which  five  to  the  district  courts 
original  cogniiance  of  all  civil  causes  of  ad* 
niiraltj  and  maritime  jurisdiction,  comprehend 
all  maritime  contracts,  and  those  which  relate  to 
the  nayigation,  business,  or  commerce,  of  the  sea, 
and  the  building,  repairing,  or  supplying,  of  yes- 
sels.     Davis  v.  ^  JVeio  Bri^,  Gilpin,  473. 

113.  All  offences  within  the  admiralty  juris- 
diction are  cognizable  by  the  circuit  court,  and, 
in  the  absence  of  positive  law,  are  punishable  by 
fine  and  imprisonment.  U,  StaUs  y.  Coolidgt^ 
1  Oallis.  488. 

114.  Where  a  lien  on  a  yessel  is  giyen  by  a 
state  law,  the  district  court  rightfully  obtains 
jurisdiction,  and  may  exercise  it ;  not  according 
to  the  provisions  of  the  state  law,  but  according 
to  the  mode  of  proceeding  in  the  admiralty. 
Davis  v.  A  fTew  Brig^  Gilpin,  473. 

115.  The  trial  of  seizures,  under  the  8th  sec- 
tion of  the  act  of  congress  of  February  18th, 
1793,  is  to  be  in  the  judicial  district  in  which  the 
seizure  was  made,  without  regard  to  the  district 
in  which  the  fbr^iture  accrued.  Kerne  v.  U. 
States,  5  Cranch,  304. 

116.  The  court  of  the  United  SUtes  of  the 
district  into  which  the  property  is  carried  has 
jurisdiction  of  a  seizure  of  a  yessel  made  for  an 
alleged  forfeiture  on  the  high  seas  or  in  a  foreign 
country.  The  Merino,  9  Wheat.  391.  The  Rich* 
m&nd  V.  U.  States,  9  Cranch,  102. 

117.  A  case  of  seizure  for  an  alleged  forfeiture, 
under  the  registry  act  of  1792,  of  a  yessel  on 
waters  navigable  A>om  the  sea  by  vessels  of  10 
tons  burden,  is  within  the  admiralty  jurisdic- 
tion, and  is  to  be  tried  in  a  district  court  of  the 
United  States,  without  the  intervention  of  a  jury. 
The  Margaret,  9  Wheat.  421. 

118.  Where  the  seizure  of  a  vessel  is  made 
within  the  limits  of  a  judicial  district,  the  dis- 
trict court  of  that  district  has  exclusive  original 
cognizance  thereof;  and  if  brought  into  another 
district,  the  court  will  remit  the  property  to  the 
proper  district.  But  the  cognizance  of  seizures 
on  the  high  seas  belongs  to  any  district  court 
into  which  the  property  is  brought.  The  Abby, 
1  Mason,  360. 

1 19.  To  the  courts  of  the  nation  to  which  the 
captor  belongs  exclusively  appertains  the  right 
of  adjudicating  on  all  captures  and  questions  of 
prize.  The  htvineible,  1  Wheat.  238.  The  Es- 
trella,  4  Wheat.  298. 

1520.  The  jurisdiction  of  the  district  court  does 
not  extend  to  the  case  of  a  capture  on  the  high 
seas,  by  a  privateer  lawfully  commissioned,  of 
the  property  of  an  enemy  to  the  sovereign  is- 
suing the  commission.  Castello  v.  BovteiUe, 
Bee,  29.  The  case  is  not  altered  though  the 
capture  should  have  been  originally  made  by  a 
proscribed  privateer,  ib. 

121.  No  action  lies  at  common  law  for  an  ille- 
gal capture  on  the  hi^h  seas,  as  prize  of  war,  nor 
can  the  subsequent  disposition  of  the  prize  alter 
the  right  of  jurisdiction.  JVbvton  v.  Hallett,  16 
Johns.  327. 

Ifl2.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  of  the  United 
States  sits  as  a  court  of  common  law,  and  the 
trials  of  facts  are  to  be  by  jury ;  but  in  cases  of 


seizures,  on  waters  navigable  from  the  sea  bj 
vessels  of  10  or  more  tons  burden,  it  sits  as  a 
court  of  admiralty.     The  Sarah,  8  Wheat.  391. 

123.  Where  a  French  privateer  was  captured 
and  recaptured,  again  captured,  and  again  re- 
captured, and  libelled  as  prize,  the  court  would 
not  interfere  to  redress  a  supposed  tort  commit- 
ted upon  property  of  a  citizen  of  this  country 
by  the  privateer,  she  not  having  been  fitted  out 
in  violation  of  our  neutrality.  VInvineible,  1 
Wheat.  238. 

124.  A  party  who  means  to  except  to  the  ju- 
risdiction of  the  court,  in  a  case  of  seizure,  must 
plead  to  that  jurisdiction.  If  he  files  a  claim 
and  plea  to  the  merits,  on  which  the  parties  are 
at  issue,  it  is  a  waiver  of  any  exception  to  the 
jurisdiction.  On  such  claim  and  plea,  no  ques- 
tion as  to  the  place  of  seizure  is  before  the  court. 
The  Abby,  1  Mason,  360. 

125.  The  courts  of  the  United  SUtes  have 
jurisdiction  over  all  prizes  made  in  ports,  as  well 
as  on  the  high  seas,  by  virtue  of  the  delegation 
of  admiralty  and  maritime  jurisdiction.  The 
Emulous,  I  Gallis.  563. 

126.  Prize  courts  having  possession  of  the 
principal  cause  will  exercise  jurisdiction  over 
all  the  incidents  and  collateral  questions.  The 
Dove,  ib.  585. 

127.  The  prize  court  has  jurisdiction  to  decree 
restitution  of  a  vessel  recaptured  from  the  ene« 
my,  and  to  award  damages  against  the  recaptors, 
for  embezzlement,  ih. 

128.  Waters  within  the  ebb  and  flow  of  the 
tide  are  to  be  considered  as  the  sea.  Thackary 
V.  J%e  Farmer,  Gilpin,  524. 

129.  The  territorial  jurisdiction  of  the  United 
States  extends  to  a  marine  league  from  the 
shore,  and  such  marine  league  oegins  to  be 
measured  from  the  shore,  and  not  firom  the  coast 
which  includes  the  shoals  thereon.  Soult  v. 
UAfricaine,  Bee,  204. 

130.  It  seems  that  the  admiralty  and  common 
law  courts  have  concurrent  jurisdiction  where 
an  arm  of  the  sea,  or  creek,  haven,  basin,  or 
bay,  is  so  narrow  that  a  person  standing  on  one 
shore  can  reasonably  discern  and  distincUy  see, 
by  the  naked  eye,  what  is  doing  on  the  opposite 
shore.     U.  States  v.  Crush,  5  BrUson,  290. 

131 .  A  court  of  admiralty  has  jurisdiction  over 
pcdicies  as  maritime  contracts,  but  not  over  con- 
tracts leading  to  policies.  It  cannot  reform  a 
policy  by  the  antecedent  contract;  this  power 
belongs  to  a  court  of  equity.  Andrews  v.  Essex 
F.  ^  M,  Ins,  Co.  3  ib.  6. 

132.  A  eontract  of  a  special  nature  is  not  cog- 
nizable in  the  admiralty,  merely  because  the 
consideration  of  the  contract  is  maritime  service. 
The  whole  contract  must,  in  its  essence,  be  mari- 
time, or  for  compensation  for  maritime  services. 
Plumfnsr  v.  IVebb,  4  ib.  380. 

133.  A  contract,  for  the  payment  of  labor  on 
board  of  a  vessel  employed  in  carrying  fuel  to 
the  city  of  Philadelphia  from  the  opposite  shore 
of  the  Delaware  river,  cannot  be  enforced  by  a 
suit  in  rem  m  the  admiralty.  Thaeitary  v.  The 
Farmer,  Gilpin,  524. 

134.  A  contract  for  wages  on  a  voyage  between 
adjoining  states,  and  on  tiie  tide-water  of  a  river 
or  bay,  is  within  the  jurisdiction  of  the  district 
court,  and  may  be  enforced  by  a  suit  m  rem,  in 
the  admiralty.     Smith  v.  The  Pekin,  ib.  203. 

135.  No  suit  for  services  performed  by  the 
master  as  a  factor,  or  in  any  other  character  except 
that  of  master,  is  cognizable  in  the  admiralty. 
IViUard  v.  Dorr,  S.Mason,  161. 

136.  Admiralty  has  Jiuiidiotion  m  omm  of 
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claims  made  by  seamen  to  shares  ~''  *>rize8.    MiP' 
koon  V.  Briq  Crloucester^  Bee,  395. 

137.  Suits  for  pilotage  on  the  high  heaSy  and  on 
waters  navigable  from  the  sea,  as  far  as  the  tide 
ebbs  and  flows,  are  within  the  United  States  courts' 
maritime  jurisdiction.  Hobart  v.  Drogan,  10  Pet 
108. 

138.  The  admiraltj  side  of  the  district  court 
has  jurisdiction  of  causes  arising  under  the  non- 
importation laws  of  tlie  United  States.  Chrk  y. 
U.  States,  2  Wash.  C.  C.  519. 

139.  The  district  court  of  the  United  States 
can  decide  who  is  the  captor  of  a  slaver,  under  the 
law  of  Louisiana  made  in  pursuance  of  the  4th 
section  of  the  slave-trade  act  of  1807,  c  77,  giying 
one  half  the  proceeds  of  the  sale  of  the  negroes  to 
the  commander  of  the  capturing  vessel.  ITie 
Jose/a  Segunda,  10  Wheat.  312. 

140.  A  plea  to  the  jurisdiction  of  the  district 
court  cannot  be  exhibited  by  an  agent,  but  most 
be  bj  the  partj  himself  in  propria  persona,  and  on 
oath.     TeasdeUe  y.  iS/oop  Hambler,  Bee,  9. 

141.  An  indictment  lies  under  the  9th  section 
of  the  act  of  3d  March,  1825,  against  one  taking 
goods,  from  a  wrecked  vessel,  above  high-water 
mark  on  the  beach ;  such  place  being  within  the 
jurisdiction  of  the  circuit  court.  U.  SuUet  y. 
Coombs,  12  Pet.  72. 

142.  The  court  of  admiralty  has  jurisdiction  to 
enforce  the  payment  of  the  expenses  of  curing  a 
sick  seaman,  by  a  libel,  for  they  are  in  the  natnre 
of  additional  wages  during  sickness.  Harden  y. 
Gordon,  2  Mason,  541 . 

143.  The  admiralty  has  jurisdiction  of  personal 
torts  and  wrongs  committed  on  a  passenger,  on 
the  high  seas,  by  the  master  of  the  ship.  And  it 
18  immaterial  whether  such  torts  be  by  direct  force, 
as  trespasses,  or  consequential  injuries.  C^aaier- 
Iain  y.  Chandler^  3  Mason,  242. 


Y.    Jurisdiction  of  the  Courts,  Justices,  and  Offi- 
cers, of  the  different  States. 

144.  The  supreme  court  of  Maine,  after  the 
reversal  of  a  justice's  judgment,  will  not  remand 
the  cause  to  him  for  further  proceedings.  Sow  y. 
Merrill,  5  Greenl.  318.  If  the  judgment  of  an 
inferior  tribunal  is  reversed  for  error  in  its  pro- 
ceedings in  the  course  of  the  trial,  or  in  the  ren- 
dition of  judgment,  the  action  itself  being  well 
laid,  a  new  trial  will  be  ordered  at  the  bar  of  this 
court.  But  not  if  there  is  no  foundation,  in  the 
record  itself,  on  which  the  action  can  be  sus- 
tained,   ib^ 

145.  The  court  of  sesaions,  in  Maine,  has  no 
original  jurisdiction  in  the  laying  out  of  town 
or  priyate  ways ;  its  jurisdiction  in  such  cases  is 
of  an  appellate  character  merely,  and  eyen  then 
is  confined  to  two  specified  cases,  yiz.,  where 
the  selectmen  of  a  town  shall  unreasonably  re- 
fuse or  delay  to  lay  out  such  way,  or  the  town 
shall  unreasonably  delay  or  refuse  to  approye  of 
the  same.  State  y.  Poional,  1  Fairf.  24.  This 
unreasonable  delay  should  always  appear  of 
record,  in  the  court  of  sessions,  as  the  eyidence 
of  jurisdiction,  ib, 

146.  Where,  to  a  count  on  a  note  for  $70, 
another  count  for  $5,  money  lent,  was  added, 
and  judgment  entered  entire  for  plaintifif;  on 
error,  because  the  matter  of  the  second  count 
was  within  the  exclusive  jurisdiction  of  an  in- 
ferior court,  the  judgment  was  sustained.  See 
Courts,  §  617.     Cook  y.  Porter ^  1  Tyler,  450. 

147.  When  the  supreme  court  is  held  in  Nan- 
tucket by  one  judge,  it  has  cognizance  of  all 
matters  cognisable  by  it  when  so  held  in  any 


other  county  ;  and  when  held  in  Nantucket  b? 
three  or  more  judges,  it  has  cognizance  of  all 
matters  oognisable  by  the  full  court  in  any  coon- 
ty.  Coffin  y.  Hussey,  12  Pick.  289.  All  pro- 
ceedings in  law  or  equity  arising  within  the 
county  of  Nantucket,  though  ultimately  requir- 
ing the  action  of  the  full  court,  are,  in  the  first 
instance,  to  be  brought  and  made  returnable  at 
the  term  in  Nantucket.  4^. .  When  the  court  is 
held  in  Nantucket  by  one  judge,  and  a  question 
of  law  arises  requiring  the  action  of  the  full 
court,  the  judge  will  direct  the  case  to  be  en- 
tered at  the  next  Noyember  term  in  the  county 
of  Suffolk,  and  will  further  direct  what  copies 
and  other  papers  shall  be  filed  in  the  Suf- 
folk clerk's  office,  and  at  what  time  ;  and  if 
the  party  whose  duty  it  ia  shall  not,  within  rea- 
sonable time,  enter  the  action  in  Suflfolk,  the 
other  party  will  be  at  liberty  to  do  so,  giving 
such  notice  as  the  court  may  order,  ib.  When 
the  action  is  so  entered,  all  lurther  proceedings 
are  to  be  had,  judgment  giyen,  and  execution 
issued,  by  the  court  sitting  in  Suffolk,  except 
when  a  new  trial  shall  be  ordered,  in  which  case 
the  cause  is  to  be  remanded  to  Nantucket  ib. 
In  all  cases  of  exception,  motions  for  new 
trial,  or  in  arrest  of  judgment,  after  yerdict,  or 
after  a  default  or  nonsuit,  subject  to  the  opinion 
of  the  whole  court,  the  cause  at  Nantucket  will 
be  considered  as  continued  nisi  ;  and  if  the  partv 
taking  the  exception  or  making  the  motion  shall 
fail  to  enter  the  actitfn  at  the  next  November  term 
in  Suffolk,  and  the  adyerse  party  does  not  entei 
it,  the  party  entitled  to  judgment  upon  such  ver- 
dict, default,  or  nonsuit,  at  the  ensuing  term  in 
Nantucket,  upon  producing  a  certificate  of  the 
clerk  in  Suffolk  that  the  action  has  not  been 
entered  there,  will  be  entitled  to  judgment  as  of 
course,  unless  good  cause  is  shown  to  the  con- 
trary, ib.  Where  an  action  is  brought  firom 
Nantucket  and  entered  in  Suffolk,  the  usual  fees 
are  to  be  paid  on  the  entry  as  on  the  entry  of 
other  actions,  except  the  part  taxed  for  the  jus^ 
tices  of  the  court,  ib. 

148.  In  an  action  of  trespass  for  the  destmo- 
tion  of  the  property  of  the  plaintiff  in  another 
state,  where  there  was  no  legal  presumption, 
arising  from  the  declaration  and  evidence,  that 
the  property  was  real  estate,  it  was  held,  that 
if  the  defendant  would  oust  the  courts  of  Massa- 
chusetts of  their  jurisdiction,  on  the  ground  that 
the  cause  of  action  was  local,  the  burden  wu 
upon  him  to  proye  that  the  property  was  real 
estate.     Rogers  y.  Woodbury^  15  ib.  15i6. 

149.  The  courU  of  New  York  have  ciyil  tnd 
criminal  jurisdiction  oyer  the  Brothertown  In- 
dians.    Peters's  ease^  2  Johns.  Cas.  344. 

150.  If  a  person  commit  a  thefl  in  another 
state,  and  be  afterwards  taken  with  the  thing 
stolen  in  New  York,  he  cannot  be  there  tried  for 
the  felony,  but  is  to  be  considered  merely  as  a 
fugitiye  from  justice.  People  y .  Gardner,  2  Johns. 
477.  But,  in  such  case,  he  will  be  detained  for  a 
reasonable  time,  until  notice  can  be  giyen  to  the 
state  where  the  theft  was  committed,  and  a  de- 
mand made.     People  y.  Shenek,  2  Johns.  479. 

151.  A  motion  tor  a  new  trial  upon  a  feigned 
issue,  ordered  by  the  chancellor,  is  more  proper- 
ly cognizable  in  the  court  of  chancery.  J^  ^* 
Roe,  I  Cow.  216. 

152.  The  supreme  court  will  not  generally 
hear  a  motion  for  a  new  trial,  on  a  case  made 
upon  the  trial  of  a  feigned  issue,  ordered  by  a 
circuit  court  of  equity  the  profier  course  being  to 
move  in  the  court  of  equity  which  ordered  the  ■• 
sue.  ib.  6  Cow.  55. 
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153.  An  action  may  be  anstained,  in  the  an- 
preme  coart  of  New  York,  upon  a  criminal  recog- 
oisance  taken  in  the  court  of  oyer  and  terminer. 
People  Y.  Van  Eps,  4  Wend.  387. 

154.  The  supreme  court  of  New  York  cannot 
paaa  upon  the  question,  whether  the  finding  by 
the  jury  before  a  court  of  special  sessions  was 
against  evidence;  nor  will  the  proceedings  of 
this  court  be  reversed  for  the  errors  of  the  magis- 
trate before  whom  the  complaint  was  made. 
Vdnderwerker  y.  People,  5  Wend.  530. 

155.  The  supreme  court  of  New  York  will  not 
entertain  a  motion  to  set  aside  a  judgment  on  the 
objection  of  fraud,  where  it  appears  Uiat  the  same 
matter  is  pending  in  chancery.  M'Laren  y. 
M'UreH,  6  ib.  537. 

156.  The  supreme  court  of  New  York  has 
power  at  common  law  to  review  the  proceedings 
of  all  inferior  tribunals,  to  pass  upon  their  juris- 
diction,  and  to  review  all  legal  decisions  made 
by  them,  but  not  their  determinations  upon  ques- 
tions  of  fact,  which  are  conclusive,  unless  a 
power  of  review  is  given  by  statute.  Starr  v. 
Trustees  of  Rochester,  ib.  564. 

157.  A  cause  being  removed  by  habeas  corpus 
from  the  common  pleas  court  to  the  supreme 
court,  the  former  has  no  jurisdiction  until  a  pro- 
eedendo  is  filed ;  and  till  this  be  done,  any  pro- 
ceedings in  the  cause,  in  the  court  below,  are  ir- 
regular.    Smith  y.  Judges  of  Putnam,  3  Cow.  27. 

158.  The  court  of  common  pleas,  in  New  York, 
never  had  jurisdiction  of  writs  of  right.  People 
T.  Ifew  York,  4  Wend.  215. 

159.  If  it  appears  from  the  face  of  the  decla- 
ration that  the  plaintiff's  demand  is  certain,  and 
that  he  could  not  in  any  event  recover  a  sum 
■nfficiently  large  to  give  the  supreme  court  juris- 
diction, although  the  ad  damnum  was  sufficient, 
the  common  pleas  are  not  bound  to  regard  a 
habeas  corpus,  issued  to  remove  the  cause.  5Aot- 
weU  y.  Darnels,  8  Johns.  341.  Aliter,  when  the 
demand  is  uncertain,  in  which  case  the  ad  dam- 
nun^  is  the  criterion,  ib. 

160.  In  cases  in  justices'  courts,  where  sum- 
mons is  the  regular  process,  a  warrant  without 
oath  is  irregular  and  void.  Without  the  oath, 
the  justice  haa  no  jurisdiction  over  the  person  of 
the  defendant.     Gold  y.  Bisseli,  1  Wend.  210. 

161.  In  an  action  of  trespass  in  a  justice's  court, 
a  plea  of  a  right  of  way  puts  in  question  the 
title  to  lands,  and  deprives  a  justice  of  jurisdic- 
tion; and  the  consent  of  parties  that  the  suit 
shall  proceed,  notwithstanding  such  plea,  does 
not  restore  the  jurisdiction.  Striker  v.  Mott,  6 
Wend.  465.  Although  a  judgment  rendered  by 
a  justice  on  such  an  issue  is  void,  the  party 
against  whom  it  is  rendered  is  entitled  to  seek  a 
reversal,  ib. 

162.  A  warrant,  issued  under  the  New  York 
act  to  suppress  immorality,  (2  R.  L.  196,)  need 
not  state  the  circumstances  which  give  the 
magistrate  jurisdiction.  Atchinson  v.  fencer,  9 
Wend.  62. 

163.  A  commiasioner,  to  perform  the  chamber 
duties  of  a  judge  of  the  supreme  court,  may  make 
an  order  to  stay  proceedings  upon  a  case  made 
for  the  purpose  of  obtaining  a  new  trial,  though 
the  judge  l^fore  whom  the  case  was  tried  might 
have  been  applied  to  for  the  order.  Jackson  v. 
Jackson,  3  Cow.  73. 

164.  In  all  sununary  proceedings  under  a  stat- 
ute, if  the  officer  entrusted  with  uie  execution  of 
the  process  discovers,  in  the  course  of  the  pro- 
ceedings,  that  he  has  in  fact  no  jurisdiction,  it  is 
his  duty  to  dismiss  the  proceedings.  MaUer  of 
Wrigley,  8  Wend.  134. 
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165.  State  courts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  state  and  not 
prohibited  by  the  exclusive  jurisdiction  of  the 
federal  courts.     Bruen  v.  Ogden,  6  Halst.  370. 

166.  Replevin  may  be  maintained  in  a  state 
court,  against  a  marshal  of  the  United  States,  by 
the  owner  of  goods  taken  by  such  marshal  by 
virtue  of  process  issuing  from  a  district  court  of 
the  United  Sutes,  in  favor  of  the  United  States, 
and  under  the  direction  of  the  district  attorney  of 
the  United  States,  to  recover  such  goods,  ib. 

167.  A  debt  due  by  executors  to  the  testator 
is  so  far  assets  as  to  come  within  the  jurisdiction 
of  the  orphans'  court  of  New  Jersey.  fVood  v. 
Tollman,  Coxe,  153. 

168.  Where  the  sum  in  dispute  does  not  ex- 
ceed jCl2,  the  justice  has  jurisdiction,  whatever 
may  be  the  amount  of  the  accounts.  South  v. 
Hah,  Coxe,  29. 

169.  An  action  for  false  imprisonment  is  not 
within  the  jurisdiction  of  a  justice  of  the  peace, 
in  New  Jersey.    Jejfers  v.  Brool^/ield,  Coxe,  38. 

170.  The  amount  of  the  verdict  before  a  justice 
is  presumed  to  be  the  sum  really  due,  in  order  to 
ascertain  whether  the  justice  had  jurisdiction. 
M'Cauley  v.  Barnes,  Coxe,  52. 

171.  A  justice  of  the  peace  has  no  jurisdiction 
of  a  cause  where  the  title  to  land  is  in  dispute. 
Smith  V.  Layton,  Coxe,  177.  Harvey  v.  Drum' 
mond,  ib.  217. 

172.  In  New  Jersey,  a  justice  of  the  peace 
cannot  try  an  action  on  trespass  for  a  permanent 
injury  to  the  freehold.  '  BlackweU  v.  Leslie,  1 
South.  112.  In  an  action  of  trespass,  a  plea  of 
liberum^  tenemvntufm  puts  an  end  to  the  power  of 
the  justice.     Bispham  v.  Inskeep,  Coxe,  231. 

173.  A  justice  cannot  try  trespass  for  mesne 
profits  after  a  recovery  in  ejectment.  Pickle  v. 
Covenhoven,  1  South.  319. 

174.  The  New  Jersey  statutes  authorize  jns« 
tices  to  try  causes  where  **  the  debt,  balance,  or 
matter  in  dispute,"  is  not  over  $100.  Under  this, 
it  was  held,  that  if  a  plaintiff  demand  more  than 
$100,  and  the  defendant's  plea  reduces  it  below 
that  sum,  the  justice  may  try ;  but  if  the  plain- 
tiff's demand  be  proved,  and  the  defendant's  not, 
he  cannot  render  judgment.  Eacrit  v.  Keen,  1 
South.  203. 

17ft.  A  defendant  cannot  oust  a  lustice  of  his 
jurisdiction  by  setting  up  a  demand,  against  the 
plaintiff,  of  a  sum  greater  than  is  within  his  juris- 
diction.    Hoffman  v.  Reading,  2  Penn.  561. 

176.  If  the  parties  <*  agree  to  come  to  trial,"  it  is 
sufficient  to  give  the  justice -jurisdiction,  in  New 
Jersey.     Vanderveer  v.  Ingleton,  2  Halst.  140. 

177.  The  courts  of  Pennsylvania  have  chan- 
cery powers  in  connection  with  the  jury.  Hawk 
v.  Geddis,  16  S.  (k  R.  23.  Hitwthom  v.  Bronson, 
16  ib.  269. 

178.  In  replevin  for  jrooda  distrained,  the 
amount  of  rent  claimed  will  decide  the  lurisdic- 
tion,  not  the  damages  laid  in  the  declaration. 
Ancora  v.  Bums,  5  Binn.  522. 

179.  The  jurisdiction  of  the  supreme  court  of 
Pennsylvania  is  taken  away  only  by  express 
words  or  irresistible  implication.  Overseers  v. 
Smith,  2  S.  dt  R.  363. 

1 80.  The  supreme  court  of  Pennsylvania  has  ju- 
risdiction to  decide  the  constitutionality  of  an  act 
of  the  legislature.  Emerick  v.  Harris,  1  Binn.  416. 

181.  'The  supreme  court  of  Pennsylvania  has 
no  power  to  try  an  issue  of  fact  out  of  Philadel- 
phia, and  cannot  entertain  a  motion  in  the 
western  district  for  leave  to  file  an  information 
in  the  nature  of  two  warrants.  Commonwealth  y. 
Smith^A  Bina.  117.    Section  6th  of  article  6th, 
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in  the  Pennsf  lyinia  eonititation,  does  not  take  \ 
awaj  any  of  the  powers  of  the  supreme  court, 
nor  prohibit  the  legislstore  from  taking  them 
away  or  modifying  them.  Commonwealth  v. 
Smithy  4  Bum.  117.  The  supreme  court  of  Penn. 
srlvania,  until  1786,  exercised  no  original  juris- 
mction  in  ciyil  actions  except  fines  and  common 
reeoTeries.  ib. 

182.  The  supreme  court  of  Pennsylvania  has 
no  rijriit  to  discharge  a  person  arrested  by  pro- 
cess m>m  the  court  of  common  pleas.  Respuhliea 
▼.  Keeper,  2  Yeates,  349. 

183  The  jurisdiction  of  the  PennsylTania  com- 
mon pleas,  on  certiorari,  under  the  landlord  and 
tenant  law,  is  not  final ;  it  may  be  removed  to  the 
supreme  court  by  writ  of  error.     Clark  r.  Yeat, 

4  Binn.  185. 

184.  A  decree  of  the  orphans'  court  of  Penn- 
sylvania, on  a  case  within  their  jurisdiction,  can- 
not be  reversed  collaterally.  JfPherson  v.  Cyn' 
liff,  11  S.  Sc  R.  422. 

185.  The  truth  of  the  record  of  the  orphans' 
court  in  Pennsylvania,  concerning  matters  within 
its  jurisdiction,  cannot  be  contradicted.  9Uen  v. 
Snider,  7  8.  dt  R.  166. 

186.  The  court  of  quarter  sessions  in  Pennsyl- 
vania has  jurisdiction  of  perjuries  and  forge- 
ries. CommcnweaUh  v.  Lennom,  1  Browne,  Ap- 
pendix, 40. 

187.  The  court  of  quarter  sessions  in  Penn- 
sylvania has  jurisdiction  of  all  criminal  offences 
not  capital  at  the  passing  of  the  act  of  22d  May, 
1722 :  among  them  is  peijury .  Kroemer  v.  Com- 
monwealth,  3  Binn.  577. 

188.  A  justice  of  the  peace,  on  the  division  of 
a  county,  has  no  jurisdiction  in  the  new  county, 
unless  it  be  specially  granted  by  the  statute. 
Rembliea  y.  JiT  Clean,  4  Teates,  399. 

lo9.  The  commissioners  of  a  county  should 
state,  in  their  warrants  for  imprisonment,  the 
grounds  of  their  proceedings.  Commonwealth  v. 
Alexander,  6  Binn.  176. 

190.  The  acts  of  commissioners,  appointed 
under  the  Maryland  act  of  1718,  c.  18,  to  ascer- 
tain the  bounds  of  land,  where  their  board  was  im- 
properly constituted,  were  held  void  for  want  of 
jurisdiction,  and  not  aided  by  any  length  of  ac- 
quiescence in  their  decision.     Wickee  v.  Catdk, 

5  Har.  &  J.  36. 

191.  In  action  in  the  district  courts  in  Vir- 
ginia, it  is  not  necessarr  to  aver,  in  the  decla- 
ration, that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  court.  Turberville  v.  Long,  3 
H.  &  M.  309. 

192.  One  may  sustain  his  claim,  in  an  action 
before  a  justice  of  the  peace,  by  evidence  which 
proves  his  whole  claim  to  be  larger  than  is  within 
the  jurisdiction  of  *a  justice  oi  the  peace,  if  he 
claims  only  a  sum  within  that  jurisdiction.  Boyd 
V.  Hensley,  5  Hayw.  258. 

193.  The  constitutional  court  of  South  Caro- 
lina cannot  examine  or  review  the  proceedings 
of  the  senate  of  that  state,  in  cases  of  impeach- 
ment.    State  V.  (yDriseoU,  Const.  Rep.  713. 

194.  The  summary  process  jurisdiction  of  the 
constitutional  court  of  South  Carolina  is  not 
concurrent  with  the  jurisdiction  of  the  court  of 

,  equi^r.     Taylor  v.  Drake,  1  M'Cord,  174. 

195.  A  discount  to  an  action  on  a  note,  within 
the  summary  jurisdiction  of  the  court,  which  in- 
volves the  title  to  land,  is  inadmissible.  Lindsay 
V  Lindsay,  1  M'Cord,  490. 

196.  Ths  constitutional  court  of  South  Caro- 
lina refused  to  look  into  the  proceedings  of  the 
eourt  of  equity,  to  see  how  they  had  acted ;  it  was 
anough  that  they  had  power  to  act,  aad  had  acted, 


and  their  decree  was  held  as  binding  as  a  jvdg 
mentofthecourt.  HaUr.Cmrrmth,lM'Cotd,5m 

197.  In  tr6ver,  by  summary  process,  in  Soatb 
Carolina,  the  plaintiff  may  recover  to  the  extent 
of  the  jurisdiction,  although  the  value  of  the 
property  be  proved  to  exceed  it.  Buff,  Ihtf,  1 
Bailey,  456. 

196.  Where  a  debt  b  created  by  a  penal  stit^ 
ute  in  South  Carolina,  and  no  mode  of  reeoveiy 
is  prescribed,  the  proceeding  must  be  in  the 
superior  courts  of  law,  and  not  in  the  justices' 
courts.    .Anderson  v.  Fowler,  1  Hill,  8.  C.  296. 

199.  Damages  arising  ex  eantraetM,  as  for  a 
breach  of  warranty,  may  be  recovered  before  a 
magistrate  in  South  Carolina,  if  the  amoant  be 
within  his  jurisdiction.  Cohen  v.  Saddler,  2 
M*Cord,  239. 

200.  A  magistrate  does  not  lose  his  jurisdiction 
because  the  services  sued  upon  appear  to  be 
worth  an  amount  beyond  his  jurisdiction,  if  the 
plaintiff  claim  only  a  sum  within  his  jurisdiction. 
Goldthwaite  v.  Dent,  3  M'Cord,  296. 

201 .  The  jurisdiction  of  justices  of  the  peace,  in 
South  Carolina,  may  extend  to  charge  a  defend- 
ant as  executor  lie  son  tort.  Leaeh  v.  House,  1 
Bailey,  42. 

202.  Commissioners  of  roads,  in  South  Caro- 
lina, have  sufficient  judicial  functions  to  brin^ 
them^within  the  description  of  infi^rior  tribunals, 
to  which  a  writ  of  prohibition  lies.  State  v.  ComF- 
misrioners,  1  Rep.  Con.  Ct.  55. 

203.  Clerks  of  courts  and  justices  of  the  quo* 
rum  (as  commissioners  of  special  bail)  have  juris- 
diction to  carry  into  execution  the  prison  bounds 
act  of  South  Carolina.  Jfoyes  y.  Hayneswortk,  2 
M'Cord,  367. 

204.  The  valuation  by  commissioners  before  the 
sale,  and  not  the  price  the  land  may  bring,  is  the 
criterion  of  the  jurisdiction  of  the  ordinary  over  a 
sale  of  land,  pursuant  to  the  act  of  South  Caro* 
Una  of  1824.  (Acts  of  1824,  p.  25.)  Chambers  v. 
Watson,  1  Bailey,  511. 

205.  An  ordinary  has  not  jurisdiction  to  order 
the  seizure,  from  one  claiming  to  hold  under  a 
good  title,  of  ^oods  said  to  belong  to  an  estate  of 
an  intestate,  uthough  no  administration  has  been 
taken  out.     Moses  v.  Mitchell,  2  Bailey,  225. 

206.  The  Alabama  statute  of  1832,  giving  the 
state  ciyil  and  criminal  jurisdiction  over  the 
Cherokee  country,  is  not  retroactive  so  as  to 
authorize  proceedings  for  forcible  entry  and  de- 
tainer, before  the  act  went  into  operation.  Thomas 
V.  Mams,  2  Port.  188. 

207.  The  supreme  court  of  Alabama  cannot 
entertain  a  motion  for  an  attachment  for  breach 
of  an  injunction  perpetuated  in  such  court,  on 
appeal  from  an  inferior  eourt.  Application  for 
redress  must  be  made  to  such  inferior  comt. 
Gates  v.  M Daniel,  4  Stew,  db  Port.  69. 

208.  The  Alabama  sUtute  of  1820,  declaring 
that  "  the  circuit  court  of  C.  shall  have  jurisdic- 
tion, and  the  county  shall  embrace  "  portions  of 
country  belonging  to  the  Cherokees,  did  not  give 
that  court  civil  jurisdiction  oyer  such  country. 
Thomas  v.  Adams,  2  Port.  188. 

209.  The  holder  of  a  promissory  note  rnvfj^ 
duce  the  amount  to  a  sum  within  tiie  jurisdiction 
of  a  magistrate,  by  entering  upon  it  credits  to  the 
maker  without  his  consent  MMs  v.  Moody^  5 
Stew,  db  Port.  198. 

210.  In  Kentucky,  the  general  court  has  no 
jurisdiction  of  a  motion  by  a  sheriff  against  his 
deputies.     Lindsay  v.  MCUUand,  1  Bibb,  262. 

211.  A  petition  and  summons  cannot  be  maiB- 
tained  in  the  general  court  of  Kentucky.  Esset 
y.  Cory,  1  A.  K.  Marah.  60. 
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312.  Where  a  aon-resident  plaintiff  sues  in  the 

general  court  of  Kentucky,  the  defendant  must 
e  a  citizen  as  well  as  a  resident;  and  if  a  corpo- 
ration, the  members  must  be  citizens.  Lexington 
Man,  Co.  v.  Dorr,  2  Litt.  256.  The  jurisdiction 
must  appear  in  some  part  of  the  record,  though 
it  is  not  necessary  that  it  should  appear  in  the 
writ;  if  it  does  not  appear  from  the  record, 
leave  to  amend  may  be  given,  so  as  to  show  juris- 
diction, ib. 

213.  The  acts  of  assembly  of  Virginia,  permit- 
ting an  action  of  debt  to  be  brought  on  a  bond  for 
the  payment  of  tobacco,  will  not  authorize  an 
action,  in  Kentucky«  for  tobacco  payable  in  Vir- 
(^inia.     Eastin  v.  Michie,  Litt.  Sel.  Cas.  3. 

214.  The  clause  of  the  Kentucky  act,  giving 
the  court  of  appeals  jurisdiction,  **  in  cases  in 
which  the  inferior  courts  have  cognizance,'*  ap- 
plies only  to  judicial  proceedings,  not  to  discre- 
tionary or  executive  acts.  Bruce  v.  Fox,  1  Dana, 
447. 

215.  The  Kentucky  court  of  appeals  has  no 
iurisdiction  over  criminal  cases,  except  such  as 
are  strictlv  and  exclusively  penal.  Common- 
woealth  v.  Alsman,  5  J.  J.  Marsh.  28. 

-  216.  The  Kentucky  court  of  appeals  has  juris- 
diction  of  a  motion  lor  a  mandamus  to  compel  a 
person  to  receive  a  plat  and  certificate  of  survey. 
Simpson  v.  Thomas,  1  Ky.  254. 

217.  The  Kentucky  court  of  appeals  has  no 
criminal  jurisdiction,  except  in  cases  in  which 
fine  is  the  only  punishment.  Commonwealth  v. 
Martin,  6  J.  J.  Marsh.  616. 

218.  If  a  circuit  court  improperly  assumes  juris- 
diction of  a  case  not  cofirnizable  in  any  court  of 
the  state,  an  appeal  will  not  lie  to  the  court  of 
appeals.    Beasley  v.  Sijns,  4  Bibb,  268. 

219.  The  Kentucky  court  of  appeals  has  juris- 
diction to  revise  the  judgment  of  the  circuit  court 
upon  the  motion  of  a  party,  asserting  his  appoint- 
ment to  the  office  of  attorney  for  the  common- 
wealth, and  moving  for  leave  to  take  the  oaths 
of  office,  and  enter  upon  the  duties.  Bruce  v. 
Fox,  1  Dana,  447.     (Judge  Nichols  dissenting.) 

220.  Where  a  plaintiff  claims  more  than  £5 
damages,  he  will  not  fail  for  want  of  jurisdic- 
tion m  the  circuit  court,  though  he  may  not 
prove  that  amount.  Hamhell  v.  aamUton,  3  Dana, 
501. 

221.  An  action  on  a  covenant  of  warranty  of 
real  estate,  by  a  remote  grantee,  is  local,  and 
must  be  brought,  if  in  a  circuit  court,  in  the 
county  in  which  ihe  land  lies.     Bimey  v.  Uaim, 

2  Litt.  262. 

222.  Uniting  several  demands,  in  order  to  pro- 
duce a  sum  or  which  the  district  courts  have  cog- 
nizance, is  illegal,  and  will  not  give  those  courts 
jurisdiction.     lAghtfoot  v.  Payion,  Hardin,  3. 

223.  The  county  court  has  no  jurisdiction  of  a 
motion  against  a  collector  of  militia  fines,  ap- 
pointed by  a  board  of  officers.  TuJl  v.  Oeoghagen, 

3  J.  J.  Marsh.  377. 

224.  The  circuit  court  has  jurisdiction  over 
motions  against  constables,  for  failure  to  return 
executions  over  £5,  within  20  days  afler  the 
return  day.  Jenmngs  v.  Jones,  4  J.  J.  Marsh. 
216. 

225.  Where  the  circuit  court  have  jurisdiction 
of  appeals  where  the  amount  in  controversy 
exceeds  £S,  a  party  sues  before  a  justice  of 
the   peace   for   a  less  sum,  the   defendant  has 

udgment  for  a  lar^r  sum  in  set-off,  and  the  plain- 
tiff appeals,  the  circuit  court  have  jurisdiction  of 
the  appeal.     Parks  v.  Hulme,  3  Dana,  499. 

22b.  Where  the  circuit  court  has  not  juris- 
diction of  an  appeal  from  a  justice  of  the  pe>c«f 


it  is  erroneous  to  render  judgment  against  the 
appellant.     Church  v.  Church,  4  J.  J.  Marsh.  13. 

227.  Upon  a  joint  and  several  obligation,  the 
plaintiff  sued,  from  Jefferson  circuit  court,  a  writ 
against  one  defendant  in  Jefferson  county,  and 
against  the  other  living  in  Nelson  county,  and 
before  trial  dismissed  the  suit  as  to  the  defendant 
living  in  Jefferson  county ;  it  was  held,  that  the 
court  had  no  jurisdiction  to  proceed  against  the 
defendant  living  in  Nelson  county.  Lewis  v. 
Davis,  2  Bibb,  570. 

228.  Where  process  was  served  upon  A,  one 
defendant  in  trespass,  within  the  county  in  which 
the  suit  was  instituted,  and  upon  B,  the  other 
defendant,  in  another  county,  and  a  verdict  and 
judgment  were  given  in  favor  of  A,  a  judgment 
agamst  B  in  same  case  was  erroneous,  for  want 
of  jurisdiction.  Rogers  v.  Hagan,  6  J.  J.  Marsh. 
678. 

229.  A  jurisdiction  to  grant  probate  of  a  will, 
having  once  attached,  will  not  be  defeated  by  a 
subsequent  division  of  the  county.  Lindsay  v. 
MCormack,  2  A.  K.  Marsh.  229. 

230.  Where  a  justice  of  the  peace  had  no  juris- 
diction, the  circuit  court  can  acquire  none  by 
appeal.     Stephens  v.  BosweU,  2  J.  J.  Marsh.  29. 

231.  Under  the  Kentucky  sUtute  of  1828, 
justices  have  exclusive  jurisdiction  in  those 
cases  over  which  they  had  such  jurisdiction 
prior  to  the  act.  Tudder  v.  Warren,  6  Jr  J. 
Marsh.  93. 

232.  A  justice  of  the  peace,  having  jurisdiction 
where  the  claim  does  not  exceed  ^50,  has  juris- 
diction of  the  money  part  of  a  bond  for  less  than 
that  sum,  although  the  bond  contains  other  col- 
lateral covenants,  not  necessarily  connected  with 
the  payment  of  the  money.  Thomas  v.  Thomas, 
2  A.  K.  Marsh.  430. 

233.  On  a  motion  to  quash  a  fee  bill  of  a  clerk 
for  illegal  charges,  the  record  must  show  that  the 
motion  was  heard  in  the  county  in  which  the 
party  paying  resides ;  otherwise,  the  consent  or 
waiver  of  the  clerk  cannot  give  jurisdiction. 
Rodes  V.  Hays,  7  J.  J.  Marsh.  591. 

234.  The  jurisdiction  of  a  magistrate,  in  a  case 
on  a  contract,  depends  on  the  balance  in  fact 
due.     Thompson  v.  Gibson,  2  Overt  235. 

235.  An  appeal,  in  the  nature  of  a  writ  of 
error,  will  lie  to  the  supreme  court  of  Tennessee, 
to  correct  the  decision  of  a  circuit  court  improp- 
erly refusing  to  remove  a  cause  to  the  circuit 
court  of  the  United  States.  Campbell  v.  Wallen, 
Mart.  &  Yerg.  266. 

236.  In  case  of  the  reversal  of  a  judgment  for 
error  in  a  criminal  case,  a  new  trial  must  be  had 
before  the  court  where  the  original  conviction 
was  had,  although  no  special  order  for  that  pur- 
pose  is  entered  oy  the  supreme  court.  Kazer*s 
case,  5  Ham.  544. 

237.  Any  one  of  the  United  States  may  sue  in 
the  courts  of  Ohio.  Spencer  v.  Brockway,  1  Ham. 
259. 

238.  In  Indiana,  whenever  in  a  suit  commenced 
before  a  justice  of  the  peace  it  appears,  from  the 
pleadings,  or  evidence,  or  agreement  of  the  par- 
ties, that  the  title  to  real  estate  will  come  in 
question,  the  suit  must  be  dismissed  for  want  of 
jurisdiction.  Parker  v.  Bussell,  3  Blackf.  411. 
Smith  Y.  Harris,  ib.  416. 

239.  The  act  of  Missouri  of  1827,  in  amend- 
ment of  the  act  of  1825,  concerning  courts,  trans- 
fers to  the  county  courts  all  the  junsdidtton  which 
the  act  of  18S5  had  given  to  the  probate  courts, 
and  which  the  act  concerning  wills  and  testa 
ments  does  not  seem  intended  to  restrain.  Oro- 
ham  V.  0' Fallow,  3  Mis.  507. 
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S40.  There  ie  no  jarisdiction  giren  to  the 
conrtfl  of  MiMonri,  to  hear  petitions  for  the  fore- 
doeiire  of  a  mortgage  upon  personal  estate. 
O'FqUow  ▼.  JSCtott,  I  Mis.  364. 

241.  In  an  action  commenced  on  the  10th  of 
June,  1825,  in  the  circuit  court  of  Missouri,  and 
a  verdict  obtained  for  $60,  held,  that  the  court 
has  jurisdiction,  and  maj  adjudge  costs  in  its  dis- 
cxetion.     Dougherty  ▼.  Doumy,  1  Mis.  674. 

242.  Where  a  declaration  demands  more  than 
$90,  it  is  error  for  the  court  to  dismiss  the  suit 
lor  want  of  jurisdiction,  without  first  haying 
found  the  sum  due.    Frazer  v.  Shitle^  I  Mis.  575. 

243.  An  affidavit  is  essential,  to  give  to  the 
circuit  court  jurisdiction  o^an  appeal  from  a  jus- 
tice's court.     Myers  v.  Woolfolky  3  Mis.  346. 

244.  The  circuit  court  of  Missouri  has  juris- 
diction in  an  action  on  several  notes,  which  to- 
gether exceed  $90,  although  no  one  amounts  to 
that  sum.     Langham  v.  BoggSy  1  Mis.  476. 

245.  The  fine  of  $100,  imposed  by  an  ordinance 
of  the  corporation  of  St.  Louis  upon  persons 
keeping  tippling-houses,  and  retailing  wines, 
&c.,  without  licenses,  has,  by  a  subsequent  ordi- 
nance, been  reduced  to  $90,  and  justices  of  the 
peace  have  jurisdiction.  Mayor  of  St.  Louis  v. 
Smith,  2  Mis.  113. 

246.  The  judgment  of  a  Spanish  tribunal  sit- 
ting in  Louisiana,  after  the  treaty,  but  before 
surrender,  is  valid.  Keeiu  v.  M'Donough^  8  Pet. 
308. 

VL  Jurisdiction  of  the  United  States  Supreme 
Court  in  regard  to  the  States  and  State  Courts; 
TerritorUU  Jurisdiction. 

247.  The  constitution  of  the  United  States  de- 
clares that  congress  shall  have  power  to  exercise 
^  exclusive  legislation^**  in  all "  eases  whatsoever,'* 
over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings.  When 
therefore  a  purchase  of  land  for  any  of  these  pur- 
poses is  made  by  the  national  government,  and 
the  state  legislature  has  given  its  assent  to  the 
purchase,  the  land  so  purchased,  by  the  very 
terms  of  the  constitution,  ipso  facto,  falls  within 
the  exclusive  legislation  of  congress,  and  the 
state  jurisdiction  is  complely  ousted.  U.  States 
V.  Cornell,  2  Mason,  60,  91 . 

248.  The  judiciary  act  of  1789,  c.  20,  §25,  con- 
fers jurisdiction  on  the  supreme  court  of  the 
United  States  only  as  to  cases  in  which  there 
have  been  final  judgments  or  decrees  in  state 
courts.     Houston  v.  Moore,  3  Wheat.  433. 

249.  Jurisdiction  of  the  suit,  Rhode  Island  v. 
Massachusetts,  ifl2  Pet.  657,)  was  not  assumed  in 
consequence  oi  Massachusetts  having  appeared 
by  counsel.  Massachusetts  had  not  concluded 
herself  by  appearing.  Massachusetts,  on  motion, 
was  allowed  to  withdraw  her  appearance.  Mas- 
sachusetts V.  Rhode  Island,  12  Pet.  755.  In  suits 
against  states,  if  the  state  neglect  to  appear  on 
due  service  of  process,  no  coercive  measures  will 
be  taken  to  compel  appearance;  but  the  com- 
plainant will  be  allowed  to  proceed  ex  parte,  ib. 

250.  The  supreme  court  has  no  power,  under 
the  25th  section  of  the  judiciary  act  of  1789, 
to  review  the  decree  of  a  state  court,  unless  a 
question  was  raised  or  decided  upon  the  validity 
or  constinction  of  an  act  of  congress,  or  on  the 
authority  exercised  under  it.  m  Bride  v.  Hovey, 
11  Pet.  167. 

251.  Offences  &re  punishable,  under  the  act  of 
congress  of  1790,  c  9|  (36)  according  to  the  state 


laws  where  th^  are  eomnutled,  imder  cireum* 
stances  or  in  places  in  which,  befi>re  that  act, 
no  court  of  the  United  States  had  anthority  to 
punish  them.  U.  Stales  v.  Davis,  5  Mason, 
356. 

252.  To  give  the  supreme  court  jurisdicti<m, 
under  the  &th.  section  of  the  judiciary  act,  it 
must  appear  that  the  decision  of  the  state  court 
was  in  favor  of  the  constitutionality  of  the  statute 
brought  m  question.  M*Kinney  v.  Carroll,  12 
Pet  66. 

253.  Where  the  decision  of  a  state  court  is 
given  in  favor  of  an  act  of  the  legislature  said  to 
violate  a  contract,  but  the  point  was  not  neces- 
sarily involved,  it  was  held,  that  the  supreme 
court  of  the  United  States  could  not  assume 
jurisdiction  on  writ  of  error.  Mills  v.  Brown,  16 
Pet.  525. 

254.  Whether  a  state  court  has  jurisdiction,  in 
the  case  of  a  person  enlisted  in  the  army  of  the 
United  States,  applying  for  a  habeas  corpus, — 
quare.    Matter  of  Ferguson,  9  Johns.  239. 

255.  Where  a  person  was  indicted,  in  South 
Carolina,  for  opening  a  letter  contrary  to  the  pro- 
visions of  the  act  of  congress  regulating  the  post- 
office  department,  and  which  confers  jurisdiction 
in  such  cases  on  the  state  courts,  a  plea  to  the 
jurisdiction  of  the  state  courts  was  overruled. 
StaU  V.  Wells,  2  Hill,  S.  C.  688. 

256.  The  state  courts  have  no  jurisdiction  of 
causes  arising  under  the  laws  of  the  United 
States  respecting  patent  rights.  Parsons  v.  Bar^ 
nard,  7  Johns.  144. 

257.  The  state  tribunals  have  no  jurisdiction 
of  an  action  for  a  penalty,  under  the  act  of  con- 
gress of  1830,  renting  to  the  census.  Honey  v. 
Sharp,  1  Dana,  442. 

25i3.  A  state  cpurt  has  no  jurisdiction  of  a  suit 
against  a  consul.  The  court  will  take  notice  of 
such  want  of  jurisdiction,  on  suggestion,  without 
a  plea.    Manhardt  v.  Soderstrom,  1  Binn.  138. 

259.  The  state  courts  have  jurisdiction  of 
offiences  committed  on  arms  of  the  sea,  creeks, 
havens,  basins,  and  bays,  within  the  ebb  and 
flow  of  the  tide,  when  those  places  are  within  the 
body  of  a  county ;  and,  in  such  cases,  the  circuit 
courts  of  the  United  States  have  no  jurisdiction 
under  the  crimes  statute  of  1825,  c.  276,  §22. 
U.  States  V.  Orush,  5  Mason,  290. 

260.  The  jurisdiction  of  the  federal  courts,  so  far 
as  relates  to  citizenship,  is  limited  to  resident  citi- 
zens of  different  states,  or  to  cases  whero  m  alien 
is  a  party.  Butler  y.  Famsworth,4WtLah.\y.C.\01^ 

261.  The  proviso,  in  the  act  of  congress  of 
May  26th,  1824,  c.  1  §  1,  demonstrates  that  it 
was  not  the  intention  of  congress  to  give  an  ab- 
solute and  imperative  force  to  the  state  modes 
of  proceeding  in  civil  cases  in  Louisiana,  in  the 
courts  of  the  United  States,  for  it  authorizes  the 
judge  to  modify  them  so  as  to  adopt  them  to  the 
organization  of  his  own  courts.  Parsons  v.  Bed" 
ford,  3  Pet.  433. 

262.  The  description  of  place  contained  in  the 
8th  section  of  the  act  of  1790,  c.  36,  is  not  so 
incorporated  into  the  12th  section  as  to  give 
the  courts  of  the  Union  jurisdiction  of  a  man- 
slaughter committed  in  a  foreign  river,  and  nol. 
on  the  high  seas.  U.  States  v.  Wiltberger,  5 
Wheat.  76.  Under  the  8th  section  of  that 
statute,  if  the  offence  be  committed  on  board  a 
foreign  vessel  by  a  citizen  of  the  United  States^ 
or  on  board  a  vessel  of  the  United  States  by  a 
foreigner,  or  by  a  citizen  or  foreigner  on  board  a 
piratical  vessel,  the  offence  is  equally  cognizable 
in  the  United  States  courts ;  and  it  makes  no  dif^ 
ference  whether  the  offence  were  committed  o« 
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Doard  a  Tessel,  or  on  the  sea.    U.  States  t.  Holmes^ 
&  Wheat.  412. 

263.  The  purchase  of  lands  bj  the  United 
States  for  public  purposes,  within  the  territorial 
limit  of  a  state,  does  not  of  itself  oust  the  juris- 
diction or  sovereignty  of  such  state  over  such 
lands  so  purchased.     U.  ^ates  v.  Cornell^  2  Ma- 


son, 60. 


264.  Where  a  murder  has  been  committed 
within  a  fort  purchased  by  congress  with  the  con- 
sent of  the  legislature  of  the  state  within  whose 
territorial  limits  such  fort  is,  the  circuit  court 
has  jurisdiction  over  the  offence,  under  the  act  of 
1790,  C.9,  §  §3  and  7,  although  in  the  cession  the 
state  reserved  a  right  to  execute  the  civil  and 
criminal  process  issuing  under  state  authority  in 
such  places,  ib.  2  Mason,  91. 

265.  A  state  legislature  cannot  suspend  pro- 
cess in  the  courts  of  the  United  States,  as  to  its 
own  citizens.    Bahcock  v.  Weston^  1  Gallis.  168. 

266.  The  courts  of  a  state  have  a  right  to 
decide  on  the  validity  of  laws  of  other  states, 
with  reference  to  the  United  States  constitation, 
whenever  such  decision  is  necessary  in  the  case 
brought  before  them.  Stodart  v.  Smith,  5  Binn. 
355. 

267.  The  courts  of  Pennsylvania  cannot  say 
that  the  courts  of  New  Jersey  have  misconstrued 
a  law  of  New  Jersey,  or  that  such  law  is  uncon- 
stitutional.    Kean  v.  Rice,  12  S.  dt  R.  203. 

268.  It  seems  that  a  reservation  on  a  cession 
of  <*  concurrent  jurisdiction,"  to  serve  state  pro- 
cess, civil  and  criminal,  in  the  ceded  place,  does 
not  exclude  the  exclusive  legislation  or  exclusive 
iurisdiction  of  the  United  States  over  the  ceded 
place.  It  merely  operates  as  a  condition  of  the 
grant.     U.  States  v.  Davis,  5  Mason,  356. 

269.  An  ofiender,  being  forcibly  carried  into 
the  state  a^inst  whose  laws  the  offence  was 
committed,  is  nevertheless  within  the  jurisdiction 
of  thai  state.     State  v.  Smith,  1  Bailey,  283. 

270.  The  8th  section  of  the  act  of  congress  of 
1790,  c.  9,  does  not  confer  on  the  courts  of  the 
United  States  jurisdiction  over  any  offence  com- 
mitted on  a  river,  haven,  basin,  or  bay,  which 
may  be  within  the  jurisdiction  of  any  particular 
state.     U.  States  v.  Bevans,  3  Wheat.  336. 

271.  Under  the  New  Jersey  act  of  February 
25th,  1821,  entitled  "a  further  supplement  to 
the  act  entitled  an  act  to  preserve  and  support 
the  jurisdiction  of  the  state,'*  a  citizen  of  that 
state,  who  has  been  restrained  by  an  injunction 
out  of  the  court  of  chancery  of  New  York  for 
navigating  with  his  steamboat  the  waters  be- 
tween the  ancient  shores  of  the  states  of  New 
Jersey  and  New  York,  may  recover  damages, 
with  treble  costs,  against  the  person  so  restrain- 
ing him.  Gibbons  v.  Livingston,  1  Halst.  236. 
Though  the  injunction  was  taken  out  before  the 
act  went  into  operation,  the  continuance  of  it 
afterwards  is  a  restraining  within  the  meaning 
of  the  act.  ih.  The  injunction  was  held  to  issue 
under  color,  or  by  virtue,  of  the  acts  of  the  legis- 
lature of  New  York,  because  they  created  the 
right  upon  which  the  power  was  exercised,  ib, 

272.  An  action  of  trespass  may  be  brought  in 
Kentucky  for  an  assault  and  battery  committed 
in  Indiana  territory.  Watts  v.  Thomas,  2  Bibb, 
458.  ^  ' 

273.  Every  nation  has  exclusive  jurisdiction 
over  the  waters  on  its  shores  to  the  distance  of  a 
marine  league.     The  Ann,  ]  Gallis.  62. 

274.  Exclusive  jurisdiction  is  the  necessary 
attendant  upon  exclusive  legislation.  U,  States 
f.  Cornell,  2  Mason,  60. 

275.  The  penal  laws  of  a  country  do  not  rtfaeb, 
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V.   Mi»anulMaefJitroTi,andUitirDiititte^iir 

tkm/  kave  retired. 
VI     WluU  MtttUrt  are  utbtm  Uu  Provinu  a/  a 
Jary  ;  ujlot  ut  Uof  qf  lit  Cotirt. 
VII.   PrMMiiiiijv     ^itr    Vtrdiet,    imptaduitg 

VIII.  Of  a  Jury  de  medittate. 

IS.  3peeM  and  Striuk  Juritt. 

X.  Of  a  7Uw. 

XI.  OUurMalUrt. 

I .  Exemption  from  serving,  DUJlul^fie9tion,  and 
cluUUnging  of  Jurors. 

1.  Where,  by  lUtate,  wrrice  u  k  juror  Tea- 
den  one  ioeligible  to  lerre  o^in  vithin  three 
jean,  wrrice  u  *.  juror  in  (iinie  court  u  in- 
tended )  and  ■.  wrvice  on  ■  iherl&~)  jury  does  not 
render  the  julor  thu*  inetieible.  Breatr  v.  TV 
rt'^Aon,  14  Pick.  IQG. 

£  A  minuter  of  the  Methodist  Epiicopal 
Charch,  who  belougi  to  the  *'  lool  conoection," 
and  whoie  duty  it  i*  to  preach  when  called  upon 
to  churche*  within  a  conrenienl  diatance  from 
his  reaidence,  ja  a  lettled  miniiter  within  the 
meaning  of  the  MasBachuietta  itatute  of  1813, 

joron.     CommoniBeaUlt  v.  Buzttll,  16  Pick.  153. 

3.  A  penoii  wba  hai  lerved  u  a  juror  in  the 
circuit  court  of  the  United  Slatea  within  three 
jean,  it  not  liable  to  be  returned  a*  a  juror  in 
the  aUte  courta.     Saan't  cast,  1(>  Mbbb.  320. 

4.  Id  HauachuaettB, Quake n  are  not  exempted 
or  diaqu&liGed  by  law  from  aerring  aa  grand  ju- 
rora.      Commmu>eaUh  v.  Smith,  9  Maaa.  107. 

5.  Many  caaiea  which  would  not  render  a 
mitneMi  incompetent,  auch  as  kindred,  prejudice, 
intereat  in  the  question,  though  not  in  the  event 
of  the  auit,  are  aufficient  to  dtiqualify  a  juror. 
DaviM  T.  JUlm,  II  Pick.  466. 

6.  One  who  ha*  lerred  on  a  nand  jurj 
within  three  yean  will  be  excused  from  serving 
aa  a  travene  juror,  although  it  ia  a  little  more 
than  three  yean  since  he  was  drafled.  Ez  parte 
BroKm,  8  Pick.  604. 

7.  The  court  will  excuse  one  from  the  jury  iP 
he  holds  a  public  trust  that  cannot  be  deputed. 
Contra,  if  the  trust  is  private,  or  if  it  can  be  de- 
puted.    Piper's  east,  3  Brown,  59. 

S.  The  sUtute  of  Indiana,  of  1624,  eicuaes 
persons  ahove  60  years  of  age  from  serving  on 


,  if  they 


n  that 


the  party 

ground.     Stat*  v.  MUler,  3  Blaokf.  35. 

9.  The  exemption  of  poatnuaten  (roui  serving 
on  jnriea,  nnderthe  act  of  congress  of  lBS5,e.  276, 
§K>,  is  cooatitntional.  Sbite  v.  IViUiamt,!  Dev. 
ic,  Bat.  3!S. 

10.  An  opinion  formed  and  declared,  upon  a 
{(eneral  principle  of  law,  does  not  disqualify  a 
1uror  to  ait  in  a  cause  in  which  that  principle 
applies.     Peilii  v.  Warren,  Kirby,  438. 

'  11.  If  a  juror  have  expressed  ao  opinion 
against  the  party,  thauffh,  fVom  his  knowledge  of 
the  cause,  and  not  from  any  ill  will  or  favor,  yet 
this  is  a  principal  cause  of  challenge.  Et  part* 
Vtrmlya,  6  Cow.  555. 


19.   U  ia  a  good  eanae   for  challenge,  if  tbs 

t'  iror  does  not  stand  indifferent,  having  made  up 
is  niind,  or  expressed  an  opinion  with  regard  tc 
the  prisoner's  guilt  or  inuocence.  U.  Statu  v. 
Wilmn,  1  Bald.  78.  But  see  JfobU  *.  People 
Breese,  29. 

13.  The  having  eipreased  an  opinion  iiacoD- 
petent  objection  to  a  juror.  State  v.  GoJfrn, 
Brayt.  17U,  A  juror  may  be  asked  by  the  pris- 
oner whether  he  has  formed  an  opinion,  in  order 
to  a  decision  aa  to  a  peremptory  challenge,  it. 

14.  If  a  juror  has  not  definitively  made  Dp  and 
eipteased  bis  mind  on  the  qoeation  at  issue,  be 
is  not  liable  to  exception,  though  he  baa  read 
and  heard  concerning  it.  State  v.  Benton,^  Dei 
it.  Bat.  196. 

15.  It  is  a  good  cause  of  challenge  to  a  juror 
that  he  haa  previously  given  his  opinion  on  the 
qucstiou  in  controv eny  between  the  parties. 
Btake  v.  Miltapaagk,  1  Johns.  316.  And  if  the 
abjection  be  overruled,  and  the  party  goes  to 
trial  on  the  merits,  it  ia  not  a  waiver  of  the  objeo- 
tion,  nor  does  it  preclude  him  from  taking  advae- 
tage  of  it  in  error,   ib. 

16.  In  a  capital  case,  it  is  not  ground  of  per- 
emptory challenge  of  a  juror,  that  he  has  fonwd 
and  eiptesaed  an  opinion,  upon  common  repoit, 
of  the  guilt  of  the  prisoner,  if  the  juror  beheves 

formation  of  his  verdict,  should  the  evidence  on 
the  trial  be  different  from  the  report  of  the  Alls. 
Staie  V.  WiUianu,  3  Stew.  454. 

17.  If  a  juror  has  before  trial  given  his  opinioD 
in  a  cauie,  and  this  be  not  known  b^  the  party 
agaiuat  whom  the  opinion  opeiales,  it  lasutEcienl 
cause  for  an  arrest  of  judgment.  Tioeeiij  T. 
Brush,  Kirby,  13. 

18.  Wherea  juror  had  beard  the  teatimonjr  IB 
a  former  trial,  and  had  made  up  his  mind,  itiit 

Cd  cause  of  challenge,  though  he  professci  to 
open  to  new  convictions.      Irvine  v.  Ketn,  14 
S.  &.  R  293. 

19.  A  juror,  who  had  heard  the  testimony  of  a 
wilneas  in  the  cause,  and  then  formed  an  opiDtm 
upon  it,  and  was  doubtful  whether  be  had  ei- 
pieased  the  opinion  or  not,  though  he  thought  it 
moat  probable  that  he  bad  expressed  it,  but  vbo 
declared  that,  at  that  time,  he  had  no  prejodios 
against  the  prisoner  or  hia  cause,  and  could,  *• 
he  believed,  give  the  priaoncr  as  fair  a  trial  aa  if 
be  bad  not  heard  any  thinv  an  the  subject,  mi 
held  an  impartial  juror,  andthe  challenge  agiiiut 
bim  for  cauae  waa  overruled.  PoOari  v.  Com- 
monweidth,  5  Rand.  659, 

juror  cannot  be  asked,  without  being  &it 
hether  he  baa  farmed  an  opinion  as  u>  the 
guilt  of  the  prisoner.   Statey.  Z(/iiirs,2Halit.SS0. 

SI.  In  South  Carolina,  a  juror  may  not  be  ei- 
■mined,  on  his  xoitt  dire,  ai  to  any  opinioDa  b« 
may  have  expreased  of  a  priaoner's  guilL  SUts 
v.  Wdurin,  Const.  Rep.  289. 

22.  Aperaoncalledasajnror,said.anbiatiaw< 
dire,  "  that  be  had  expressed  an  opinion  on  the 
circumstaucea,  aa  he  had  heard  them  narrated  in 
the  country,  but  had  not  heard  any  of  tht  »"■ 
dence  given  on  the  examination  of  the  prisi^r, 
oreonveraed  with  any  of  the  witnesses  or  parties, 
and  that  he  did  not  think  hia  opinion,  so  iormeil, 
would  have  any  influence  on  nil  mind  in  trviof 
the  caae."  The  juror  waa  then  cballengrd  fi« 
cause.  Held,  that  he  was  indifferent,  and  Uial 
the  challenge  ahould  be  dinllowed.  B^—*'' 
case,  2  Leigh.  769. 

S3.  On  the  trial  of  an  indictment  for  borgliiT 
'  1  destroying  a  Roman  Cathohc  ocr 
was  boraed  d< 


vent,  whiob  ■* 


d  down  by  a , 
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«f  MfOQiM,  it  WW  held,  that,  if  a  Juror  thought 
•Qch  destruction  was  not  a  crime,  he  would  enter- 
tain a  prejudice  in  the  cause ;  and  a  juror  was 
therefore  asked  if  he  had  formed  an  opinion  as 
to  the  general  guilt  or  innocence  of  all  concerned 
in  the  act.  CowtmontDtalth  y.  Buxxell,  16  Pick. 
153 

24.  On  the  trial  of  an  indictment,  in  which  the 
prisoner  was  charged  in  some  counts  with  the 
embezzlement  of  a  check,  and  in  others  with  the 
embezzlement  of  notes  and  dollars  to  the  same 
amount,  a  juror,  on  his  voire  dire,  declared  that  h^ 
had  formed,  and  frequently  expressed,  a  decided 
opinion  of  the  prisoner's  guilt,  but  that  he  did  not 
know  that  such  opinion  applied  particularly  to  the 
charge  laid  in  the  indictment ;  (there  bein^  other 
indictments,  for  the  larceny  of  other  checks  and 
money ;)  that  his  opinion  was  a  general  one  that 
the  prisoner  was  guilty  of  embezzling  checks  of 
the  bank,  and  that  it  related  as  much  to  one  check 
as  another.  Held,  that  such  juror  ouglit  to  be  ex- 
eluded.  LUkgow  v.  CommonweaUk^  2  Virg.  Cas. 
397. 

25.  A  renire-man,  who  had  heard  a  relation  of 
what  the  principal  witness  for  the  prosecution 
had  sworn  to,  and  had  said,  that  if  these  things 
were  true,  he  believed  the  prisoner  guilty ;  but 
who  declared,  on  his  voire  dire,  that  he  felt  no  pre- 
iudice,  was  open  to  conviction,  and,  if  the  facte 
did  not  turn  out  as  they  had  been  represented, 
that  he  was  ready  to  change  his  opinion,  was  held 
a  good  juror,  and  the  prisoner's  challenge  for 
cause  was  orerruled.  Sprouce  ▼.  Commonwealth^ 
2  Virg.  Cas.  375.  But  the  forming  and  express- 
ing a  decided  and  substantial  opinion  is  a  princi- 
pu  cause  of  challenge  to  a  juror,  ib. 

26.  Under  the  stotute  of  Alabama  of  1831, 
which  prorides  that,  if  a  juror  in  a  capital  case 
has  formed  and  expressed  an  opinion  founded 
upon  rumor,  he  shall  be  sworn  in  chief,  it  must 
appear  that  such  opinion  was  formed  upon  mere 
rumor.  Where  it  appears  that  the  opinion  was 
formed  upon  fkcto  well  authenticated  by  persons 
in  whom  the  juror  had  confidence,  it  is  good 
ground  for  challenge  for  cause,  ^^esenberry  ▼. 
State,  3  Stew.  &,  Fort.  306. 

27.  Where  a  juror  has  expressed  an  opinion  ad- 
Terse  to  a  party  indicted,  though  not  from  any 
ill  will  towards  him,  this  is  a  prmcipal  cause  for 
cballenjre.    People  t.  Vermilyea',  7  Cow.  108. 

28.  Where  a  juror  is  challenged  by  one  party, 
for  haying  expressed  an  opinion  in  fayor  of  the 
other  party,  the  challenge  should,  regularly,  be 
tried  by  the  court,  and  the  juror  who  is  chal- 
lenged may  properly  be  used  as  a  witness.  Prin' 
gU  y.  Huse,  1  Cow.  432. 

29.  A  juror,  summoned  before  a  justice,  said 
that,  *^  if  the  reporto  of  the  neighbors  were  cor- 
rect, the  defendant  was  wrong  and  the  plaintiff 
was  right; "  held,  that  this  was  not  a  sufficient 
objection  to  his  beinff  sworn  and  empanelled. 
Dwdl  y.  Mosker,  6  Johns.  445. 

30.  In  a  suit  for  freedom,  one  of  the  jurors,  on 
his  examination,  declared,  that  if  the  eyidence 
should  be  equal,  he  should  give  his  verdict  in 
favor  of  the  petitioners.  Held,  that  the  court 
properly  reject  him.  i^aeen  v.  Hepburn,  7  Cranch, 
290. 

31.  A  prisoner  is  not  entitled  to  examine  a 
juror,  on  his  voire  dire,  as  to  his  having  formed 
and  expressed  an  opinion  of  his  guilt.  State  v. 
Sims,  2  Bailey,  29.     State  v.  CrafUc,  ib.  66. 

32.  A  juror  having  said,  on  the  voire  dire,  that 
he  had  formed  an  opinion,  from  what  he  had 
heard,  but  did  not  know  how  much  he  might 
b«  influenced  by  H,  wt«  allowed   to  be  chal- 


lenged for   i 
9  Pick.  496. 

33.  Achall 
was  su9teine<) 
lieved  the  del^ 
opinion    on    t 
wholly  by  nen 
4  Wend.  229. 
on  a  challeng 
though  he  hai 
the  defendant  i 
is  not  competes 
circumstences 
are  not  suppoi 
changed,  ib. 

34.  A  juror  i 
ted  to  him  by 
opinion  as  to  th< 
an  indifferent  jv 
be  excluded.     Ji 

35.  A  grand  j 
ion  of  the  guilt 
presented  to  tb< 
to ;  so,  also,  if  h 
towards  such  pc 
be  taken  before 
V.  Jetoett,  3  We 

36.  If  a  juroi 
dire,  and  does  n 
challenging  ma 
timony.     Biekh 

37.  The  sroa 
eisive  objection 
Bay,  229. 

38.  Where  a 
that  '*  he  does  r 
or  not,*'  his  ini 
aliunde.  Shan 
444. 

39.  It  is  a  g 
juror,inacivir 
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40.  A  remol 
no  legal  objec 
by  the  necesst 
subject,  the  c( 
Commonwealti 

41.  In  an  ai 
one  moiety  of 
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jury,  that  th 
Wood  V.  Stode 
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juror  that  h 
which  the  p4 
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43.  It  is  gr< 
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jection  com 
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bat  he  cuiDOt  on  tliM  graand  more  for  k  new 
trisl,  afUi  &  TCrdlcl  of  gailt;,  if  he  kaew  of  the 
objeotion  and  omitled  lo  miJEe  it  when  the  jur; 
wu  empueUed.     Barlow  t.  Stale,  2  Blackf.  111. 

46-  la  NewYorktbe  court  wiUreMlilj^nnttt 
foreign  Jury  in  a  Long  liluid  cue  involTUig  the 
light  of  fiihing.  Sa-yktrv.  THnibull,3C*iBet,l{)3. 

47.  It  ii  good  gToond  of  challeage  to  ■  juror, 
that  tbe  lame  facta  which  will  warrant  a  verdict 
for  the  plaintiff  in  the  >uit  will  lupport  an  ac- 
tion upon  the  Iriutee  statute  aninit  the  defend- 
ant, upon  a  judgment  againit  the  plaintiff  which 
hoa  been  auigoed  la  the  jaror.  DaviM  t.  JIUm, 
11  fick.  466. 


48.  . 


eated   in  the  ii 


land  where  the  litle  depends  on  the  piinciplea  to 
be  aettkd  in  the  luit,  ia  not  liable  to  challenge 
on  the  ground  that  he  ia  interested  in  another 
tract  held  bj  the  plaintiff  under  the  aame  title  aa 
the  one  in  question.  Gratt  t,  Bamtr,  13S.&R. 
110. 
4S 

^riX;' whether  he  wa.  a  drawer  or  indor^r 
of  a  note  in  the  bank,  and  aniwered,  that  he  was 
an  indoTser  of  a  Dole  in  the  bank,  but  hui  no  in- 
teieat  in  the  bank.  The  coort  not  being  called 
upon  for  the  purpoae,  and  expressing  no  opinion 
■a  to  the  sufficiency  of  the  CTidence,  the  trien 
found  that  the  juror  was  not  indifferent,  and  he 
was  set  aside.  Held,  that  this  was  no  ground 
of  error,  it. 

50.  A  tenant,  who  holds  from  year  to  year,aB 
■  cropper,  cannot  serve  on  a  jurj  id  a  auit  in 
which  bia  landlord  is  a  party.  Fipker  r.  LoAgt, 
16  ib.  214. 

61.  In  Connecticut,  it  ia  not  oeeeaiaiy  to  the 
qnalificationa  of  a  juryman,  that  hia  estate  be 
actually  rated,  or  put  into  the  list.  Statt  v. 
Daan,  S  Root,  451. 

52.  In  Connecticut,  judgment  will  be  arreated 
where  it  is  discovered,  after  verdict,  that  one  of 
the  jury  was  not  a  freeholder.  Slatt  v.  Bal/tock, 
1  Conn.  401. 

53.  In  New  York,  Jurors  in  ajusticea'  court 
must  be  fieeholdera  ol'^the  town  where  tbe  cause 
is  to  be  tried.    Slrteter  v.  Hearseij,  II  Johns.  168. 

54.  A  perion  deeded  all  his  latul  in  trust  to  a 
creditor,  ai  aecuiity  for  the  payniunt  of  a  debt. 
The  day  of  payment  waa  past,  but  the  truatpe 
had  not  add  the  land,  and  the  debtor  waa  still  in 
possession.  Held,  that  he  was  not  diaqualiRed 
to  aerve  as  a  grand  juror  in  Virginia,  on  the 
ground  that  he  had  no  freehold  estate.  Com- 
monatallk  v.  Carter,  2  Virg.  Can.  319. 

55.  It  ia  not  necessary,  in  South  Carolina,  that 
a  juror  should  own  a  freehold  ;  it  ia  sufficient  if 
he  has  paid  a  tax,  the  preceding  year,  of  three 
shillings.  Std^s  v.  MoMtey,  S  Hill,  S.  C.  379. 
Slate  V.  WiiliamM,  ib.  381. 

56.  Where  jnrora,  in  a  juaticea'  court  in  New 
Tork,  are  challenged  on  the  ground  that  the; 
are  not  freeholders,  the  fact  ma;  be  tried  by  an 
ezamination  of  the  jurors  themaelrea,  under 
oath.     Ogden  v.  Parks,  16  Johns.  ISO. 

57.  A  challenge  for  relationship  muat  stats 
what  the  relationship  is,  and  to  whom.  jiCscsn- 
nn  V.  StUtt,  S  Fenn.  740. 

5B.  It  is  no  cause  of  p  Jicipal  challenge  that 
the  juror'a  aiater  ia  the  wife  of  the  nephew  of 
one  of  the  parties.  Rank  v.  Shttcty,  4  Watts, 
818. 

59.  An  objection  to  a  juror,  on  account  of 
his  relationship  to  the  parties,  waa  held  to  be 
made  too  late  afler  the  trial,  where  he  was  not 
ohaUenged  at  the  trial,  and  there  appeared  to  be 


EggUtltn  V.   amOmi,  17 


no  un&imeia  in  it. 
Johna.  133. 

60.  It  is  no  cause  of  challenge  to  a  jury  man  that 
he  is  brother  of  the  counsel  of  one  of  the  oppo- 
ails  party.     Pipher  V.  Ladfe,  16  S.  &.  R.  !U. 


I   &lLe'r 


ty.  / 
hat  I 
widow  of  the  1 
being  dead  at  the  time  of  the  trial,  ia  not  a 
ground  of  principal  challenge  by  the  plaintiS'. 
Can  V.  IngUm,  7  Cow.  478. 

63.  A  challenge  to  the  array,  becaose  the  con- 
stable ia  related  to  the  plaintiJB',  is  not  confined 
to  relationihlp  within  the  third  degree.  Vanta- 
Un  V.  Beemer,  1  South.  364. 

63.  A  jnior  who  married  the  daughter  of  s 
brother  of  a  party  is  diiqualified  from  serving. 
Binelnium  v.  Clark,  Co.e,  446. 

64.  An  objection  to  a  jnror,  because  he  is  re- 
lated to  a  party  interested  in  the  cause,  mnil  be 
made    by    way  of  challenge.       After  verdict,  it 

too  lata.     JfLdtaat  v.  Cruftm,  6  Gieenl. 


307. 


65.  In  Com 

the  si 


rticut,  a  jur 


the 


>  party  ii 


then  dead,  was 

Banh  V.  Harty  3  Day,  491. 

66.  Under  the  New  Jer^y  sUtute  of  179T, 
which  provides  that  juiora  returned  for  the  trill 
of  isaues  shall  be  between  the  ages  of  SI  and  K, 
and  that  a  want  of  such  qualilication  shall  be  good 
ground  of  challenge,  provided  the  challenge  be 
taken  before  the  juror  is  sworn,  it  is  not  a  gronnd 
for  reiersiog  a  judgment,  that  one  of  the  jorors 
before  whom  the  cause  was  tried  was  above  the 
age  of  65,  it  not  appearing  that  any  objection  wu 
made  to  him  at  the  trial  either  by  challenge  or 
otherwise,     SuUm  v.  PeOy,  3  South.  504. 

67.  Itisgoodcauseof  challenge,  that  the jnnir 
has  conscientious  scruples  about  findiufr  a  ver- 
dict which  may  lead  to  capital  pnmahmeDt. 
U.  States  V.  IViUoti,  1  Bald.  7B. 

68.  A  person  who  entertains  opinions,  whicb 
would  preclude  him  from  Ending  a  defendiol 
guilty  of  an  offence  puniahable  by  death,  is  in- 
competent to  serve,  as  juror,  on  the  trial  of  nieh 
offence,  though  he  does  not  belong  to  a  religiouj 
denomination  who  entertain  auch  scruples.  Pce- 
plt  V.  DatHOH,  13  Wend.  351. 

6!).  A  gland  juror,  who  cannot  couacienliaiisly 
Rnd  a  man  guilty  of  an  offence  that  would  aati- 
ject  him  to  death,  ia  diaqualified.  Jonet  T.  SlaU, 
S  Blackf.  475. 

70.  A  juror,  returned  to  try  an  indictment,  is 
not  to  be  asked  whether  he  thinks  the  crime  let 
forth  ought  not  to  be  puniahable  by  law,  or 
ought  to  receive  a  different  puniahment  fhiBi 
tL^t  which  the  law  prescribea.  Cemmaaiatiilk 
V.  BvzxM,  16  Pick.  153. 

71.  Aliens,  though  freeholders  and  inhiintints 
of  the  town,  are  not  qualified  to  aerve  as  jurors 
in  Buita  before  juaticea  of  the  peace,  as  the;  are 
□ot  good  and  lawful  men  withiii  the  meaning  of 
the  llew  York  act  of  session  34,  c.  IG^  413- 
Burst  v.  Beerker,  6  Johna.  333. 

72.  In  Pennsylvania,  alienage  is,  it  seems,  a 
good  cause  of  challenge,  bnt  it  cannot  be  takea 
advantage  of  after  verdict.  HMtagsieertk  V. 
Zhioiu,  4  Dall.  353. 

73.  An  alien  is  disqnslified  from  being  a  giaod 
juror.  ComtumueeaUk  v.  C*«Ty,  3  Virg.  Gas.  SO. 

74.  It  ia  no  cause  of  challenge  to  a  juror  Ihst 
be  ia  a  freemason,  where  one  of  the  parlies  lo 
the  auit  ia  a  member  of  that  fraternity,  and  the 
other  not.  Purjilt  v.  JforUnt,  13  Wend.  9.  Nor 
does  the  oath  taken  hj  a  maater  mMon,  ot  • 
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royal  arch-mason,  on  his  admission  to  the  frater- 
nity, disqualify  him  from  serving  as  a  joror  in 
sach  a  case.  A. 

75.  A  challenge  to  the  array  will  not  be 
allowed  because  ail  persons  of  a  particular  fra- 
ternity have  been  excluded  from  the  grand  jury, 
if  those  who  are  returned  possess  the  qualifica- 
tions required  by  statute.  People  y.  Jeweti^  3 
Wend.  314. 

76.  Where  a  cause  depends  upon  the  testimony 
of  persons  of  a  particular  religions  faith,  in  em- 
panelling  a  jury,  a  juror  is  not  to  be  asked 
whether  he  holds  the  opinion  that  a  witness  pro- 
fessing that  faith  is  not  to  be  believed.  Comnum- 
wealth  ▼.  Buzzell,  16  Pick.  153. 

77.  In  an  action  of  malicious  prosecution  for 
causing  the  plaintiff  to  be  indicted,  &.C.,  he  may 
challenge  any  of  the  jurors  who  were  on  the 
grand  jury  that  found  the  indictment.  Rogers 
V.  Lan^,  3  Blackf.  155. 

78.  Any  interference  by  a  party  with  the  se- 
lection of  a  jury  is  illegal,  and  is  a  good  ground 
of  challenge.    M'Domud  ▼.  Shaw^  Coxe,  6. 

79.  Where,  in  a  capital  case,  the  foreman  of 
the  jury  for  the  trial  of  civil  actions  happened  to 
serve  as  foreman  in  the  criminal  cause,  no  fore- 
man having  been  regularly  appointed  for  that 
cause,  —  it  was  held,  that  no  exception  could  be 
taken  to  the  verdict  on  that  account.  Amherst 
V.  HadUy,  1  Pick.  38,  43,  noU, 

80.  If  a  person  returned  as  a  grand  juror  be 
not  present  when  the  jury  is  empanelled  and 
charged,  he  may,  nevertheless,  be  afterwards 
sworn  and  put  upon  the  panel.  WadlitCs  ease, 
11  Mass.  143. 

81.  A  subject  of  the  king  of  Spain,  living  in 
Louisiana  when  taken  possession  of  by  the 
United  States,  is  not  competent  to  serve  as  a 
juror  in  Alabama,  unless  it  appear  that  he  has 
been  naturalixed,  or  was  an  inhabitant  of  Louisi- 
ana at  the  time  of  its  incorporation  into  the 
Union.    Judsan  v.  Eslava^  Minor,  2. 

82.  It  is  not  necessary  that  it  should  appear  of 
record  that  the  jurors  holding  an  inquest  were 
qualified  to  serve.     Gay  v.  CaTdtDell,  Hardin,  63. 

83.  A  was  licensed  to  keep  an  ordinary,  and 
opened  a  tavern  under  such  license,  with  B  as 
his  partner  in  the  business.  A  alone  resided  at  the 
tavern,  and  acted  as  keeper  thereof.  Held,  that 
B  was  not  keeper  of  an  ordinary,  so  as  to  be 
disqualified  from  serving  as  a  ^rand  juror,  with- 
in the  meaning  of  the  Virginia  statute,  1  Rev. 
Code,  c.  72,  §  2.     WiUsons  case,  2  Leigh.  739. 

84.  It  is  not  necessary  that  the  qu^ificattons 
of  jurors  should  appear,  m  the  proceedings  of  the 
superior  courts  of  Tennessee.  ComweUY,  Ten- 
nessee, Mart.  A  Yerg.  147. 

85.  Objection  to  a  juror  must  be  taken  before 
he  is  sworn,  in  order  that  it  may  avail  the  party 
making  it.     Ripley  v.  Coolidge,  Minor,  11. 

86.  A  juror  is  not  disqualified  unless  he  have 
expressed  as  well  as  formed  an  opinion  on  the 
case.     Boardman  v.  Wood,  3  Verm.  570. 

87.  Peremptory  challenge  is  a  personal  privi- 
lege that  cannot  be  exercised  by  a  volunteer,  in 
the  absence  of  the  accused,  ana  without  his  au- 
thority.    Steele  v.  CommonweaUh,  3  Dana,  84. 

88.  The  United  States  may  challenge  a  juror 
in  the  first  instance  peremptorily,  till  the  panel 
is  exhausted,  ailer  which  they  can  only  chal- 
lenge for  cause.  U.  States  v.  WUson,  1  Bald. 
78. 

89.  On  an  indictment  for  permitting  unlawiul 
gaming,  the  commonwealth  has  no  right  of  per- 
emptory challenge  OmfmmMoeoiUh  v.  BaiUy, 
7  J.  J.  Marsh.  2&. 
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the  panel  is  exhausted.    State  v.  Barr<m<in6,2  N. 
&  M.  653. 

106.  If  the  mode  of  challenge  pursuant  to  the 
Pennsylvania  act  of  4th  Aprif,  1809,  be  adopted 
in  a  civil  suit,  it  must  be  pursued ;  and  if  the 
plaintiff  waive  his  right  at  any  time,  he  cannot 
resume  it.     PatUm  v.  ./9«A,  7  S.  &  R.  116. 

107.  Before  the  jurors  are  sworn,  the  court  will 
not  ask  if  they  have  prejudged  the  cause,  but 
will  admonish  them  to  disclose  if  they  are  not 
indifferent  to  either  party.  Respublica  v.  Dennie^ 
4  Yeates,  267. 

108.  It  is  a  good  cause  of  challenge  on  the  part 
of  the  commonwealth,  in  a  capital  case,  that  a 
iuror  has  conscientious  scruples  a^aiiist  the  pun- 
ishment of  death.  Commonwealth  v.  Lesher^  17 
S.  &  R.  155. 

109.  It  is  a  good  cause  of  challenge  that  a 
juror  has  acted  as  arbitrator  in  a  cause.  Lioyd 
V.  JWrnr^e,  2  Rawle,  49. 

110.  If  a  party  knows  of  any  prejudice  enter- 
tained by  a  juror,  and  jnakes  no  exception  when 
the  jury  is  empanelled,  however  good  his  cause 
of  challenge  then  is,  it  must  be  deemed  to  be 
waived.     Fox  v.  HazeUon^  10  Pick.  275. 

111.  Where  an  accused  party  waives  his  right 
to  object  to  a  juror,  against  whom  good  cause  of 
challenge  existed  on  his  part,  it  was  held,  that 
the  public  prosecutor  could  not  insist  upon  hav- 
ing the  juror  excluded,  under  an  agreement  that 
allshould  be  considered  as  challenged  by  both 
parties.    People  v.  Mather^  4  Wend.  229. 

112.  The  production  of  evidence  to  the  judge, 
in  case  of  a  challenge,  without  asking  for  triers, 
will  be  considered  as  the  substitution  of  him  in 
the  place  of  triers  in  every  respect,  ih. 

113.  Where  there  are  separate  trials  on  a 
joint  indictment,  it  is  no  cause  of  challenge  that 
a  juror  was  sworn  on  the  first  trial,  and  found  a 
Terdiet  of  ffuilty,  though  it  is  good  cause  to  sub- 
mit his  indifference  to  triers.  V,  States  v.  WU- 
soHj  1  Bald.  78. 

114.  If  the  court  erroneously  overrule  the 
prisoner's  challenge  to  a  juror  for  favor,  and 
then  the  prisoner  peremptorily  challenges  the 
juror,  the  error  is  not  cured  by  his  subsequent  ex- 
clusion, although  the  prisoner  had  not  exhausted 
his  peremptory  challenges  even  when  a  jury  was 
finally  obtained.  Lithgow  r.  Commonwealth^  2 
Virff.  Cas.  297. 

115.  Persons  tried  jointly  on  an  indictment 
are  each  entitled  to  his  peremptory  challenge. 
Bixbee  v.  Stat^  6  Ham.  86. 

116.  In  a  civil  action  of  trespass  for  assault 
and  battery,  where  there  has  been  but  one  tres- 
pass, thesdefendants,  though  they  plead  severally, 
are  entitled  to  only  three  peremptory  challenges. 
Sodousky  V.  Jtf 'Gm,  4  J.  J.  Marsh.  267. 

117.  Grand  jurors  may  be  challenged  by  any 
person  previously  to  his  being  indicted,  provided 
he  be  at  the  time  under  a  prosecution  for  an 
offence  about  to  be  submitted  to  the  jury.  Hud- 
son  V.  State^  1  Blackf.  317. 

118.  A  person  under  a  prosecution  for  a  capital 
offence,  about  to  be  submitted  to  a  grand  jury, 
may  challenge  any  of  the  grand  jurors  for  cause, 
but  not  peremptorily.  Jones  v.  State^  2  Blackf. 
475. 

119.  Challenges  to  petit  jurors  are  first  made 
by  the  prisoner,  and  afterwards  by  the  prose- 
cuting attorney,  ib. 

120.  If  the  cause  of  challenge  to  a  juror  tend 
to  his  infamy,  he  cannot  be  examined  on  oath 
respecting  it.  The  challenge  must  be  supported 
by  extrinsic  proof.  Hudson  v.  State^  1  Blackf.  317. 

121.  No  i«ligioiis  persnanon  exempts  a  mtn 


fh>m  serving  as  a  grand  juror.    State  v.  WiUont 
2  M'Cord.  393. 

122.  An  appointment,  under  the  law  of  con- 
gress, to  take  the  census,  does  not,  in  Virginia, 
disqualify  the  person  appointed  from  being  a 
member  of  the  grand  jury.  Commonwealth  v. 
Strother,  1  Virg.  Cas.  186. 

123.  A  person  accused  of  a  crime  may  chal- 
lenge any  one  returned  on  the  grand  jury. 
Commonwealth  v.  Clarky  2  Brown,  323. 

124.  The  supreme  court  of  Vermont  held  that 
thev  had  no  power  to  order  a  grand  iuror  to* 
withdraw  from  the  panel  in  any  particular  case, 
although  it  were  one  of  a  complaint  against  him- 
self    Baldwin's  case,  2  Tyler,  473. 

125.  After  an  indictment  has  been  found  against 
a  prisoner,  and  the  same  has  been  filed  and  ac- 
cepted in  court,  he  cannot  except  to  the  personal 
qualifications  of  the  persons  selected,  summoned, 
and  sworn  on  the  grand  jury,  or  plead,  in  bar  or 
avoidance  of  that  indictment,  that  one  of  the 
jurors  who  preferred  it  is  an  alien.  BoymgUm 
V.  State,  2  Port.  100. 

126.  The  court  will  not  set  aside  a  grand  juror 
because  he  has  originated  a  prosecution  against 
a  person  for  a  crime,  whose  case  will  come  un- 
der the  consideration  of  the  grand  jury.  Tucker's 
case,  8  Mass.  286. 

127.  Objections  to  the  personal  qualifications 
of  grand  jurors,  or  to  the  legality  of  the  returns, 
cannot  affect  any  indictments  found  bv  them, 
after  they  have  been  received  and  filed  by  the 
court;  but  such  objections,  if  any  exist,  must 
be  made  before  the  indictments  are  found,  and 
may  be  received  from  any  person  who  is  ander  a 
presentment  for  any  crime  whatsoever;  or  from 
any  person  present  who  may  make  the  suggestion 
as  amicus  curia,  Commonwealtii  v.  Smith,  9  Mass. 
107. 

128.  A  challenge  of  a  juror  was  retracted,  and 
the  juror  sworn,  upon  an  indictment  for  high 
treason.     U.  States  v.  Porter,  2  Dall.  345. 

129.  On  a  challenge  for  f&vor,  without  cause 
assigned,  it  will  not  he  submitted  to  triers.  U. 
States  V.  WUson,  1  Bald.  78. 

II.   Drawing  and  summoning  Jurors,  and  hs» 
the  Process  shotdd  be. 

130.  Objections  to  the  array,  because  the  selec- 
tion of  the  jurors  varied  in  unessential  particu- 
lars from  the  laws,  will  not  be  heard.  Forsythe 
V.  State,  6  Ham.  19.  Nor  will  they  be  heard 
after  challenge  for  cause,  ib. 

131.  It  is  no  cause  of  challenge  of  an  array  of 
jurors,  that  two  sets  of  jurors  are  drawn  at  the 
same  time  from  the  jury-box,  for  two  distinct 
courts,  if  they  are  kept  separate,  and  a  distinct 
panel  of  each  is  given  to  the  sheriff.  Crane  v. 
Dygert,  4  Wend.  675. 

132.  In  New  York,  it  is  no  cause  of  challenge, 
that  the  jurors  are  drawn  more  than  14  days  be- 
fore the  sitting  of  the  court  at  which  they  are  to 
serve,  ib.      ■ 

133.  In  a  capital  case,  the  names  of  the  origi- 
nal panel  should  be  put  in  and  drawn  before 
those  of  the  talesmen.  StaU  v.  Benlon,  2  Dev. 
&  Bat.  196. 

134.  In  organiiing  a  jury  for  the  trial^  of  a 
prisoner,  the  jurors  of  the  first  and  second  jniies 
are  to  be  called  in  succession,  beginning  with 
the  foreman;  it  is  not  until  both  the  regular 
juries  are  exhausted,  that  the  supemumersnef 
m  the  panel  annexed  to  the  vaiitrs  are  to  be 
drawn.  StaU  t.  Sims,  2  BaUej,  29.  Suu  v 
Cramk,  ib.  66. 
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135.  It  is  sufficient  cause  of  challenge  to  the 
%mj  that  the  clerk  drew  72  names  out  of  the 
box  and  put  them  in  a  list,  and  then  designated 
36  names,  so  drawn,  to  be  a  panel  for  the  circuit, 
and  the  other  36  a  panel  for  the  court  of  common 
pleas.     Gardner  v.  Turner,  9  Johns.  260. 

136.  In  Indiana,  if  the  names  of  the  petit 
jurors  hare  not  been  recorded  bj  the  clerk,  con- 
formably to  the  statute,  it  is  a  eood  cause  of 
challenge  to  the  arraj.  MUeheu  v.  Likens^  3 
Blackf.  258.    MitcheU  ▼.  Denbo,  ib.  259. 

137.  By  statute  of  Indiana,  the  names  of  18 
jurors  must  be  drawn  from  the  box  to  be  sum- 
moned as  grand  jurors.  The  jury,  however, 
when  conrened,  may  consist  of  any  smaller  num- 
ber not  less  than  12.  Hudson  ▼.  SUUe^  I  Blackf 
317. 

138.  In  Indiana,  if  the  board  doing  county 
business  select  from  the  list  of  taxable  persons 
the  names  of  the  petit  jurors,  according  to  its 
discretion,  instead  of  causing  their  names  to  be 
drawn  from  a  box  by  the  clerk,  according  to  the 
statute,  out  of  the  whole  number  selected,  it  is  a 
good  cause  of  challenge  to  the  array.  Jones  ▼. 
State,  3  Blackf.  37. 

139.  In  drawing  a  jury  under  the  statute,  (1  R. 
L.  331,  §  20,)  if  a  juror  does  not  appear  when 
drawn  and  his  name  called,  he  may  be  refused 
a  place  in  the  box,  though,  before  a  full  jury  is 
drawn,fhe  appears  and  answers.  People  ▼.  rier- 
milyea,  7  Cow.  369. 

140.  It  is  not  a  good  ground  for  principal 
challenge,  that  the  circuit  clerk  is  attorney  of 
one  of  the  parties,  and  was  so  at  the  time  of 
drawing,  making,  and  arraying,  the  panel.  Wak&- 
man  v.  Sprague,  7  Cow.  720. 

141.  If  the  jury  are  not  drawn  by  the  sheriff 
and  county  commissioners,  so  that  the  prisoners 
can  be  tried  at  the  first  court,  they  will  be  en- 
titled to  a  discharge  unless  tried  at  the  next 
session.  Commonwealth  v.  Prophet,  1  Browne, 
135. 

142.  The  statute  relative  to  balloting  for  jurors, 
(session  49,  c.  309,  §  4,)  is  merely  directory ;  and, 
though  it  be  violated,  this  is  no  ground  for  setting 
aside  a  verdict,  there  being  no  abuse  or  injury  to 
the  party  moving,  and  it  not  being  objected  to  at 
the  time.     Cole  v.  Perry,  6  Cow.  584. 

143.  It  is  no  cause  of  challenge  to  the  array, 
if  the  sheriff,  in  the  main,  pursue  the  Pennsyl- 
vania act  of  20th  March,  1805,  respecting  the 
drawing  without  fraud.  Commonwealth  v.  Up- 
pard,  6  S.  &  R.  395. 

144.  Where  A  was  chosen  a  juror,  and  his 
name  put  into  the  box  and  drawn  from  it,  but,  by 
mistake  of  the  sheriff,  B  was  summoned,  and,  the 
mistake  being  discovered,  B  was  dismissed,  and 
A  summonea ;  it  was  held,  that  A  was  a  com- 
petent juror.     Co^  V.  £ve«,  12  Conn.  243. 

145.  Where  a  city  charter  required,  that  a  cer- 
tain number  of  jurors  should  be  chosen  on  the 
1st  Monday  of  July,  and  they  were  not  chosen 
until  the  8th  of  August,  it  was  held,  that  this 
provision  was  directory,  and  that  a  jury,  em- 
panelled from  the  jurors  so  chosen,  was  a  legal 
jury,  ib, 

146.  If  a  juror  be  struck  from  the  list  by  de- 
fendant, and  then  sworn  with  the  knowledge  of 
the  defendant,  the  court  will  not  award  a  new 
trial.     Jordan  t.  Meredith,  1  Binn.  27. 

147.  Objections  to  the  officer  returning  a  jury 
should  be  taken  before  the  trial  commences,  and 
cannot  be  taken  advantage  of  in  arrest  of  judg- 
ment.    Samuels  v.  State,  3  Mis.  68. 

148.  After  a  plea  of  the  general  issue,  no  ob- 
jection reaching  the  ventrs  facias  ca^  h9  im^^i 
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vithoat  the  teal  of  toe  eonit,  k  a  nnUitT.    PeopU 
T.  M*Kay,  18  Johns.  212. 

165.  The  want  of  a  eeal  upon  a  venire  is  cored 
by  a  yerdict,  no  objection  being  made  thereto  at 
the  trial.     Johnsom  t.  Cole,  1  Fenn.  266. 

166.  Under  the  present  modes  of  drawing  and 
summon in^f  juries  in  New  York,  no  defects  or 
irregularities  in  the  venire  will  affect  the  judg- 
ment of  the  proceedings  at  the  trial.  Htught  ▼. 
HoUe^,  3  Wend.  258. 

167.  In  Alabama,  a  venire  ftioM  to  sammon  a 
grand  jui^  is  not  void  for  want  of  the  court  from 
which  it  is  issued.    Maker  t.  Stole,  1  Port.  265. 

168.  The  qualiBcations  of  jurors  required  by 
statute  ought  to  be  stated  in  the  venire.  Bartow 
T.  Murry,  1  Fenn.  JW. 

169.  It  is  not  necessary  that  the  qualifications 
of  jurors  created  by  statute  of  New  Jersey  be 

•  set  out  in  the  venire  issued  by  a  justice  of  the 
peace;  it  is  sufficient  if  the  venire  is  in  the 
ancient  form.  Sharp  r,  Hendriekeon,  2  Fenn. 
685.     Cox  r.  Haines,  ib.  687. 

170.  If  a  jury  cannot  be  formed  from  the 
original  panel,  nor  from  the  bystanders,  the 
court  may  award  a  venire  faeias  commanding 
the  sheriff  to  summon  a  specified  number  to 
attend  the  court  then  in  session ;  and,  upon  a  re- 
turn of  the  process,  the  prisoner  may  be  com- 
pelled to  elect  a  jury,  saving  his  right  of  chal- 
lenge. Such  process  may  ht  awarded  on  the 
report  of  the  sheriff  that  there  are  no  other 
bystanders,  nor  will  the  court  hear  proof  eSltt- 
wards  that  tiiere  were  other  qualified  bystanders 
who  were  not  called.  Giheon  ▼.  Commonwealtk. 
8  Virg.  Cas.  111. 

171.  A  court  of  special  sessions  have  authority 
to  issue  a  second  venire  for  a  jury  to  try  the  de- 
fendant, if  the  first  jury  are  discharged  because 
they  cannot  agree  on  a  verdict.  Vandew^rker  v. 
Peim/«,  5  Wend.  590. 

172.  A  venire  for  a  petit  jury  should  not  con- 
tain a  panel  for  a  grand  jury  also.  They  are 
distinct  bodies,  and  should  be  separately  sum- 
moned.    Forsytke  v.  State,  6  Ham.  19. 

173.  As  to  the  regular  mode  of  issuing  and 
returning  a  venire  in  a  capital  case,  in  the  circuit 
court  of  the  United  States,  see  U.  States  r.  Fries, 
3  Dall.  515. 

174.  In  Alabama,  since  the  statute  of  1823,  a 
ventre  facias  may  be  issued  by  a  justice  of  the 
peace  to  a  constable,  in  a  case  for  forcible  entry 
and  detainer.     Ward  v.  Lewis,  1  Stew.  26. 

175.  It  is  not  necessary  that  a  venire  facias 
should  issue  to  the  sheriff  to  summon  a  jury 
before  he  can  proceed  to  do  so,  nor  need  one 
be  awarded  on  the  roll.  Samuels  y.  State.  3 
Mis.  68. 

176.  A  venire  in  a  justice's  court,  in  New 
York,  must  be  executed  b^  a  constable  of  the 
town  from  which  the  jury  is  summoned,  and  in 
which  the  cause  is  tried.  Loun  y.  Davis,  13 
Johns.  227. 

177.  In  New  Jersey,  the  panel  of  the  grand 
jury  returned  by  the  sheriff,  or  the  caption 
thereto,  should  show  the  purpose  for  which,  the 
authority  by  which,  and  the  court  to  which,  the 
persons  named  in  the  panel  are  summoned. 
State  y.  Rickey,  4  Halst.  293. 

178.  In  New  Jersey,  if  one  of  the  jurors'  names 
is  omitted  in  the  copy  of  the  panel  delivered  to 
the  prisoner,  the  juror  cannot  be  sworn.  State 
V.  PoweU,  2  Halst.  244. 

179.  If  a  juror  is  wrongly  named  on  the  panel, 
he  cannot  be  sworn.  U,  States  y.  Wilson,  1 
Bald.  78. 

180.  Where  the  sheriff  annexes  the  panel  to 


the  venirs,  and  not  to  the  distringas,  the  latter 
may  be  amended.    HiU  y.  UiU,  Coze,  261. 

181.  Where  a  vswrs  fmeias  directed  the  eon- 
stable  to  cause  a  juror  to  be  drawn,  not  more 
than  20,  nor  less  than  6  days  before  the  siuing 
of  the  court,  and  he  made  fptum  that  the  juror 
was  drawn  **as  above  directed,"  but  wiUioat 
date,  the  return  was  held  saflicient  FdUnt't 
ease,  5  Greenl.  333.  So  where  the  lan^aa^  of 
the  return  was — «*  We  haye  appointed  J.  C.  a 
juror,"  4tc. ;  for  it  shall  be  intended  the  luf  aage 
of  the  town  of  which  the  constable  was  an  in- 
habitant. i&.  So  where  the  person  drawn  aa  a 
juror  was  the  constable  himself  who  served  Um 
venire  facias  and  made  the  return,  ti.  So 
where  the  constable  styled  himself  conatable 
of  the  town,"  without  saying  of  what  town; 
the  venire  facias  being  directed  to  the  conatable 
of  the  town  of  M.  ih.  It  is  no  good  caoae  of 
challenge,  that  a  juror  has  been  called  as  a  wit- 
ness for  the  state,  on  a  former  trial  of  the  same 
indictment,  to  testify  a^inst  the  general  char- 
acter of  the  prisoner,  t^.  A  defendant  haa  no 
right,  in  any  case,  upon  the  coming  in  of  the 
traverse  jury,  to  have  them  polled,  and  each  one 
separately  interrogated  aa  to  his  assent  to  the 
verdict,  t^. 

182.  It  is  not  necessary  that  the  return  of  the 
venire  fanas  should  be  technically  stated  in  the 
record  :  if  it  appear  that  the  writ  issued  and  that 
the  ffrand  jury  was  composed  of  persona  named 
in  the  writ,  it  will  be  presnmed  they  are  tha 
same,  and  it  is  immaterial  whether  they  were 
summoned  or  not.  SIM  y.  Williams,  3  Stew. 
454. 

183.  The  names  of  the  iorors,  in  a  justice^i 
court  of  New  Jersey,  must  be  entered  of  record. 
Dougkty  V.  KendaU,  2  Penn.  660. 

184.  Where  the  oonsUble  had  omitted  to  in- 
sert the  name  of  the  juror  in  his  return,  the  jnror 
was  put  upon  the  panel  on  his  making  oath  that 
he  had  been  summoned.  Patterson* t  east,  h 
Mass.  486.  So  where  it  did  not  appear,  by  the 
constable's  return  on  the  venire,  at  what  time  he 
summoned  the  jurors,  they  were  put  upon  the 
panel  upon  making  oath  that  they  had  receifed 
due  notice.    Anonymous,  1  Pick.  196. 

185.  Where  the  officer  who  served  the  »rttt>«f 
on  a  complaint  for  forcible  entry  and  detainer, 
had  previously,  according  to  his  return  on  an 
execution,  put  the  complainant  in  poaseaaioa, 
which  return  the  defendants  claimed  to  be  false, 
it  was  held,  that  this  was  no  ground  of  exception 
to  the  array.     Dutton  v.  Tracy,  4  Conn.  79. 

186.  In  New  Jersey,  the  sheriff  is  the  only 
party  to  whom  is  committed  the  power  of  aelect- 
ing  and  returning  jurors,  and  any  interference  by 
a  party  is  illegal  and  vitiates  the  return.  StaU 
y.  Johnson,  Coxe,  219. 

187.  A  ventre  issued  by  a  justice  of  the  peace, 
for  six  lawftil  men,  being  fireeholdera,  who  are 
not  of  kin  to  the  parties,  is  not  sufficient  nnder 
the  sUtute  of  New  Jersey.  Veal  v.  Broum,  I 
Penn.  72.     Sayres  y.  Scudder,  ib.  53. 

188.  A  justice  of  the  peace  cannot  order  the 
constable  to  strike  out  the  names  of  such  jaron 
as  do  not  appear  at  the  trial,  and  put  other  naoei 
in  the  venire.    Lyon  v.  Tharp,  2  Penn.  463. 

189.  In  New  Jersey,  a  justice  of  the  peace 
cannot  issne  a  venire  until  the  defendant  has 
appeared.     Sutton  y.  Coleman,  1  Penn.  134. 

190.  A  challenge  to  the  array  lies  for  deftnn 
or  partiality  in  3ie  clerk.  PringU  v.  Hy*t^ » 
Ck)w.  432.  It  is  improper  for  the  clerk  to  leate 
the  balloto  unrolled  in  an  open  box,  or  to  draw 

I  them  in  this  situation,  ib. 
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191.  It  is  no  ground  of  challenge  to  the  whole 
panel,  that  the  clerk  who  issued  the  warrant  to 
•nmmon  the  jury  is  party  to  the  suit  on  trial. 
Hart  V.  Tallmadge^  2  Day,  381. 

192.  A  challenge  lies  to  the  array,  for  any 
partiality  or  defanlt  in  the  clerk,  in  selecting  and 
arraying  the  jury.  Gardner  y.  TVimer,  9  Johns. 
260. 

193.  Upon  a  plea  of  riens  per  diseentj  the  venire 
need  not  be  special ;  the  venire  tarn  q%tam  applies 
only  where  tnere  is  a  demurrer  or  default,  as 
well  as  an  issue  of  fact.  Roosevelt  v.  FuUon^  6 
Cow.  48.  

III.     Diackarging  Juries^  and  vyitkdrawing  and 
discharging  Jurors. 

194.  The  discharge  of  a  jury  in  a  criminal  case, 
without  their  agreeing  on  a  verdict,  is  matter 
resting  in  the  sound  discretion  of  the  court. 
People  y.  Grsen,  13  Wend.  55. 

195.  The  court  may  discharge  a  jury  empan- 
elled to  try  the  issue  in  a  crimmal  cause  when- 
eyer  it  is  necessary  for  the  purposes  of  justice ; 
and  there  is  no  exception  of  capita]  cases.  U. 
States  y.  Coolidge^  2  Gallis.  364. 

196.  Where  a  jury  in  a  capital  case  cannot 
agree,  the  court  has  a  discretionary  power  to  dis- 
charge them,  and  such  discharge  will  not  operate 
as  an  acquitted  of  the  prisoner,  unless  it  clearly 
appears  that  the  discretionary  power  of  the  court 
was  improperly  exercised.  Tennessee  y.  Water- 
hause^  Mart.  &  Terg.  278. 

197.  The  court  may  discharge  a  jury  before 
verdict,  even  in  capital  cases,  where  it  is  abso- 
lutely necessary.  Inability  to  agree  is  not  such 
necessity,  nor  sickness  of  the  jury,  if  it  can  be 
remoyed  by  refreshment.  If  a  jury  has  been  dis- 
charged under  such  circumstances  before  ver- 
dict, the  prisoner  may  plead  it  in  bar  of  another 
trial.    Commonwealth  v.  C/ice,  3  Rawle,  498. 

198. 'In  North  Carolina,  a  jury  charged  in  a^ 
case  of  felony  cannot  be  discharged,  at  the  dis- 
cretion of  the  court,  before  rendering  a  verdict, 
unless  the  prisoner  consents,  and  there  is  an 
overruling  necessity  ;  and  such  necessity  should 
be  set  forth  in  the  record.  State  v.  Ephraim^  2 
Dev.  &  Bat.  162. 

199.  In  a  capital  case,  insanity  of  one  of  the 
jurors  is  a  good  cause  for  discharging  the  jury, 
without  the  consent  of  the  prisoner  or  his  coun- 
sel.    U.  States  v.  Haskell,  4  Wash.  C.  C.  402. 

200.  In  capita]  cases,  the  court  in  Pennsylvar 
nia  cannot  discharge  a  jury  who  disagree,  with- 
out the  consent  of  Uie  prisoner.  Commontoealth  v. 
Cook,  6  S.  &  R.  577.  Where  several  are  tried,  and 
the  jury  agree  as  to  one  or  more,  their  verdict 
should  he  received  as  to  them,  and  they  dis- 
charged as  to  the  rest.  i&. 

201.  On  the  trial  of  one  for  a  misdemeanor,  a 
juryman  may  be  withdrawn  at  the  request  of 
the  public  prosecutor.  People  v  EiUis,  15  Wend. 
371. 

202.  The  discharge  of  a  jury  aAer  they  have 
heard  the  evidence  and  retiree,  in  oonsequenoe 
of  the  sickness  of  one  of  the  jurors,  is  not  error 
on  a  trial  for  burglary.  Hector  v.  State,  2  Mis. 
166. 

203.  The  court  of  sessions  ma^  discharge  a 
jury  in  a  case  of  misdemeanor,  without  the  de- 
fendant's consent.  People  v.  Denton,  2  Johns. 
Cas.  275.  So  in  the  oyer  and  terminer,  against 
the  prisoner's  consent.    People  v.  OUott,  ib.  301. 

204.  The  facts,  upon  whicn  a  court  exercised 
•ts  discretion  in  discharging  a  jury,  should  be 
ipread  on  the  reeord  on  a  notion  for  a  new  trial ; 


if  they  are  not,  the  supreme  court  of  Tennessee 
will  presume  that  the  inferior  court  exercised 
its  discretion  in  a  proper  manner.  Tennessee  v. 
Waterhouse,  Mart.  &,  Yerg.  278. 

205.  A  juror  cannot  be  withdrawn,  in  a  crim- 
inal case,  without  consent.  Garrat  v.  Garrat,  4 
Teates,  244. 

206.  Courts  have  power,  in  the  exercise  of  a 
sound  discretion,  to  allow  a  juror  to  be  with- 
drawn, and  continue  the  cause,  instead  of  non- 
suiting the  plaintiff  for  a  defect  in  his  proof; 
where  this  will  prevent  a  failure  of  justice.  Peo» 
pie  v.  Judges  of  New  York,  8  Cow.  127. 

207.  A  juror,  who  is  discovered  to  be  incompe- 
tent to  serve,  after  he  has  been  sworn  and  taken 
his  seat,  may,  in  the  exercise  of  a 'sound  discre- 
tion, be  set  aside  by  the  court  at  any  time  before 
evidence  is  given ;  and  this  may  be  done  in  a 
capital  case,  and  as  well  for  cause  existing  before 
as  afler  the  juror  was  sworn.  People  v.  Damon^ 
13  Wend.  351. 

208.  One  of  a  venire,  in  a  criminal  case,  may  be 
discharged  on  the  day  of  trial.  King  v.  State,  1 
Mis.  717. 

209.  Afler  a  juror  is  accepted  and  sworn,  the 
court  cannot  discharge  him  from  the  panel,  with- 
out the  consent  of  the  prisoner,  for  any  cause  in 
esse  at  the  time  he  was  sworn,  although  the 
cause  may  have  been  discovered  af%er  he  waa 
empanelled.     State  v.  WiUiams,  3  Stew.  454. 

210.  Where  a  juror  is  erroneously  discharged 
and  the  prisoner  is  convicted,  a  reversal  of  the 
judgment  does  not  discharge  him  from  a  second 
trial,  ib. 

IV.     Swearing  the  Jnry. 

211.  A  general  oath  may  be  administered  to 
jurors  at  the  opening  of  a  court  for  the  trial  of 
issues :  it  is  not  necessary  that  they  should  be 
sworn  in  each  cause  in  which  they  are  called. 
People  v.  Albany,  6  Wend.  548. 

212.  A  juror  who  is  under  impression  that  he 
has  only  been  sworn  on  the  voire  dire,  but  has  in 
fact  been  sworn  in  chief,  should  be  re-swpm. 
Commonwealth  v.  Knapp,  9  Pick.  596. 

213.  If  the  record  show  that  the  jury  were 
sworn,  the  omission  of  the  words  ^'  the  ^uth  to 
speak  in  the  premises,"  is  not  material.  Judah 
v.  M'J^amce,  3  Bhick.  269.  Mann  v.  Clifton,  ib. 
304. 

214.  It  is  not  necessary  that  the  record  should 
show  that  a  Jury  was  sworn ;  and  the  presump- 
tion is  that  they  were.  Goyne  v.  Howell,  Minor, 
62.    Perdue  v.  BumeU,  ib.  138. 

215.  It  need  not  appear  of  record,  that  jurors 
who  are  affirmed  are  conscientiously  scrupulous 
of  taking  an  oath.    JSjwnymous,  2  Penn.  930. 

216.  A  justice  of  the  peace  cannot  swear  any 
person  as  a  juror  who  is  not  returned  on  the 
panel  returned  by  the  officer.  Robson  v.  Jlrcher, 
1  ib.  107. 

217.  Where  a  justice,  in  JNew  Jersey,  admin- 
istered to  the  jury  the  form  of  oath  usually  ad- 
ministered in  courts  of  justice,  it  was  held  suf- 
ficient, thouffh  be  had  not  pursued  the  precise 
form  prescribed  by  the  statute  for  juries  in  jus- 
tices' courts.    Earl  v.  Vanburen,  2  Halst.  344. 


V.    Misconduct  of  Jurors,  and  their  Duty  aftet 
they  have  retired, 

218.  Where  a  jury  leave  it  to  lot  which  way 
they  shall  decide,  the  verdict  will  be  set  aside. 
Gourlayy,  Hutton,  10  Wend.  595. 

219.  The  oonrt  will  not  inquire  vxUk  tli»  pv^ 
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ir  verdict,  an&n  they  he  guilt;  of  raJKODilnf ' 
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ver~iion  of  the  court. 
676. 

'iaa.  AniDquwtioi 
be  let  iiide  on  the  grouod  ihi 
thejr  were  swom,  and  aflerwu-d 
verdict  had  been  agreed  upon,  b 
had  aigned  it,  ate  and  drank  moderetelj,  ai  we 
expense  of  the  appellant  —  no  cormption  appear- 
ing, and  the  other  partj  having  cooaenled.  Cnlf- 
nun  T.  JVoody,  4  H.  &  M.  1. 

2S1.  A  grand  juror  so  intoxicated  tbat  he  oan- 
DOt  attend  to  the  dotiea  of  hia  office  ia  indicta- 
ble.    Pniuynnia  t.  Ktfffr,  Addii.  290. 

223.  A  judgment  will  not  be  >et  aaide  because, 
'  irinr  a  aaappnaion  of  proceeding!  ' 
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SS3.  Where  a  joror,  alter  the  cause  was  com- 
mitted to  the  jury,  dianli  brandy,  though  in  a 
trifling  quantity,  and,  as  he  stated,  to  check  a 
diarrhcea,  held,  that  the  rerdicl  should  be  aet 
aside,     Bmnt  t.  Fattier,  7  Cow.  ^€3. 

334.  It  is  cause  for  reversing  a  judgment,  that 
spiritnous  liquors  were  circnlsled  among  the  jury, 
while  sittiuK  as  such,  evi^n  though  b;  consent. 
And  such  miBCondacl  in  a  jury  in  s  justices'  court 


225!  On  the  affidavit  of 
the  jnrora  obtained  food  an 
adjoining  room  to  the  jury- 
admit  those  disagreeing  with  then 


and   refused  to 
ind  that  he 


teA.   Mantney.JirLaaum, 

SS6.  If  the  jury,  afler  they  are  sent  out  and 
before  their  verdict  is  rendered,  take  refreah. 
roenta  without  leave  of  court,  it  ia  misbeha- 
vior in  them;  bnl  the  verdict  is  not  affected 
thereby,  nnleas  thej  are  furnished  by  the  party 
in  whose  tavor  they  find.  Harrison  v.  Rotean,  4 
Wash.  C.  C.  32. 

237.  During  a  trial  for  a  capiUl  oBtnce,  the 
jury,  after  the  adjournment  from  day  to  day,  pre- 
viously to  the  charge,  may  take  refreshments ; 
not  afterwards,     U.  Stata  v.  HaakM,  ib.  402. 

228.   Where  the  jury  iu  a  criminal  case  were 

filaced  at  night  up  stairs,  iu  a  tavern,  in  five 
odgitig  rooms,  which  were  separated  from  each 
other  bj  a  common  piaiage,  into  whicb  they  all 
opened,  the  doors  of  the   lodging  rooms  being 

feneraliy  open,  but  the  door  of  the  passage  being 
ept  constanllj  closed,  it  was  held,  that  this  dis- 
position of  the  jury,  was  in  strict  compliance 
with  the  law  requiring  that  they  should  be  kept 
together.      Kennedy  v.    ConnuiTimtallh,  2   Virg. 


>.  510. 


gthe  ti 


at  of  a 


verse  with  a  bystander,  or  leave  the  court-rooi 
without  the  consent  of  the  court,  it  is  a  misde- 
meanor for  which  he  may  be  punished.     Barlme 
V.  5laU,  2  Blackf.  114. 

230.  It  is  no  abjection  to  a  verdict  that  a  jury- 
man at  one  time  dissented,  while  the  jury  were 
absent  from  the  court,  if  he  afterwards  agreed  to 
the  verdict,  altfaonrh  he  preferred  giving  no  ver- 
dict, and  alipulaled  with  his  brethren  that  none 
should  be  rendered  unless  the  court  should  re- 
Tuse  tc  discbsTge  them.  Evidence  of  such  facts 
coming  f¥om  a  juryman  is  entirely  improper. 
Harrimn  v.  RavMm,  4  Wash,  C.  C.  Xi. 

231.  If  a  paper  relating  to  the  cause,  though 
•f  little  or  no  moiarnt,  be  given  to  the  J  ury  bj  a 


vitiate  their  verdict.    Jttrta  v.  Eldridgt,  Cois, 
401. 

333.  A  jury  may  take  with  them  any  aeated  or 
unsealed  instrument  that  has  been  given  in  evi- 
dence, except  depositiona.  AlariaidtT  w.JamaeK, 
6  Binn.  238.     See  slso,  15  8.  &.  R.  26.     ib.  61. 

233.  The  consent  of  parties,  that  the  juron 
should  retire  to  consider  their  verdict  without  a 
constable  to  attend  them,  waa  held  a  waiver  of 
any  objection  to  their  verdict  on  the  ground  of 
irregularity  iu  their  conduct,  in  drinkinv,  and  ad- 
mitting oUiei  persons  in  the  room  while  Ihev 
were  consulting.    Tower  v.  HeviU,  U  Johns.  134. 

234.  It  is  fatal,  on  error,  to  deliver  a  jury  in 
charge  of  one  who  is  not  a  constable.  SCsln*. 
SsAHtf,  SCaines,  231. 

235.  A  conatabte  may  be  appointed  by  the 
court  to  take  charge  of  the  jury  while  they  de- 
liberate.    SmUh  V.  ffiUiamton,  6  Halst.  313, 

236-  It  is  within  the  discretion  of  tfae  presid- 
ing judge  to  permit  ajury  to  separate  during  the 
adjournments  of  a  cansr  from  day  to  day,  during 
the  trial,  even  in  a  capital  ease.  Slatt  v.  -Jsdir- 
ton,  S  Bailey,  565. 

237.  The  record  of  a  capiU!  case  showed  that, 
atler  the  petit  jury  were  sworn,  the  court  ad- 
journed from  one  day  to  the  neit,  but  it  did  sot 
show  that  the  jury  were  legally  disposed  of  dnr- 
ing  the  adjournment.  Held,  that  a  verdict  aid 
judgment  against  the  deiendant  muat,  nniier 
theae  circumstances,  be  considered  erroneoni. 
JoTus  V.  The  Stain,  2  Blsckf.  475. 

238.  A  separation  of  the  jury  in  a  capital  cue, 
before  rendering  a  verdict,  does  not,  per  u,  ren- 
der the  verdict  void.  SliUt  v.  Miller,  1  Dev.  * 
Bat.  500.     See  also,  Wyatt  v.  Stale,  I  BlackfK. 

339.  Juron  may  not  separate  in  a  capital  tiisl. 
State  V.  Godfrey,  Brayt.  170. 

240.  In  South  Carolina,  the  jury  are  not 
obliged  to  remain  together,  even  sAer  they  htve 
been  chsrged  in  a  capital  case.  State  v.  XKu, 
1  Bailey,  651. 

241.  Where,  in  the  eourae  of  a  eriminal  trial, 
a  juror  separated  from  his  fellows  without  sb 
officer,  the  verdict  was  set  aside.  Sutt  v.  Sl^- 
ping,  Bnyt.  160. 

242.  A  juror  lefl  his  seat  for  a  short  time, 
without  the  knowledge  of  the  court  or  either 
party,  and  returned  after  a  short  time  and  joined 
in  the  verdict ;  but  he  spoke  to  no  one,  and  ns 
testimony  was  given  during  his  absence;  held, 
that  it  did  not  avoid  the  verdict,  thoogh  il  wsi  s 
contempt  of  court.  Et  parte  Rill,  3  Cow.  35S. 
See  also,  Ermn  v.  Samdert,  1  ib  343. 

843.  Where,  after  the  jury  had  retired,  two 
juron  separated  from  their  fellows  and  wm 
gone  some  hours,  but  returned  and  joined  in  the 
verdict,  the  eonrt  refused  to  set  aside  the  verdict, 
it  not  appearing  that  eitherpartj  was  affected  by 
their  absence.     Smith  v.  Thompien,  1  Ceir.  991. 

244.  The  mere  fact  of  some  ofthe  juron  briug 
for  a  time  separated  from  their  fellows,  is  not. 
in  a  civil  action,  a  sufficient  ground  to  set  aww 
the  verdict.  Omwv  flwAap,?  Halst- 153.  Mar, 
(hat  tbe  jurors,  af\rr  retiring  to  delibents,  mads 
a  great  noise  and  confusion.  H, 

245.  The  separation  of  the  jury  in  a  ciimiDal 
case,  in  eonseqnence  of  the  adjournment  of  tba 
court,  at  the  end  of  the  term,  does  nel  operate  Is 
dischuge  the  prisoner  from  further  proseeuliM- 
Commomvealth  v.  Thompean,!  \  irg.  Cis.  319. 

946,  The  separation  of  the  iorr  after  they  bars 
agreed  upon  a  venfet,  and  before  letoramf  * 
into  Doart,  is  not  gnMod  fia  sstting  aade  a  v^ 
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diet,  unlew  there  are  grounds  for  suBpecting  that 
the  party  was  thereby  injured.  HorUm  v.  Har- 
t&n,  2  Cow.  589. 

2i7.  Though  juron  retire  without  leave,  it  w  no 
cause  for  a  new  trial  unless  they  converse  with 
■ome  one.     State  v.  Caratapken^  i  Hay  w.  238. 

248.  Where  jurors  separate  without  leave,  ailer 
agreeing  upon  a  verdict,  it  is  not  ground  for  a  new 
txial.    H^rigkt  v.  BurekJiM,  3  Ham.  52. 

249.  Where  a  jury  was  sworn  and  empanelled 
to  try  a  prisoner  on  several  indictments,  and,  after 
giving  a  verdict  of  not  guilty  on  the  first  indict- 
ment, they  separated  and  went  to  a  tavern,  and 
then  returned  into  court,  when  the  prisoner  was 
tried  by  the  same  jury  on  the  other  indictments, 
and  found  guilty,  the  supreme  court  held  the 
proceedings  on  the  other  indictments  irregular, 
and  that  the  jury  ought  to  have  been  sworn  and 
empanelled  agam.  People  v.  Meany^  4  Johns. 
294.  Whether  the  prisoner  ought  to  be  dis- 
charffed,  or  a  new  trial  granted,  quare.  ib. 

250.  A  jury  retired  under  charge  of  a  sworn  con- 
stable, with  liberty  to  seal  their  verdict  and  dis- 
perse. They  told  the  constable  that  they  had 
agreed,  and  dispersed ;  and  some  conversation  was 
alterwards  carried  on  in  their  presence,  relative 
to  the  suit,  by  persons  not  on  the  jury.  On  reas- 
sembling in  tile  morning,  they  handed  to  the 
court  a  sealed  paper,  declaring  that  they  could 
not  agree.  The  judge  explained  parts  of  the  tes- 
timony to  them,  and  they  retired  again,  and  found 
a  verdict  for  the  defendant ;  held,  Uiat  the  verdict 
should  be  set  aside.  Oliver  v.  Trustees  of  Spring' 
field,  5  Cow.  283. 

VI.    IHiat  Matters  are  within  the  Province  of  the 
Jury;  what  in  that  of  the  Court, 

251.  Where  the  circumstances  relied  on  as 
evidence  of  probable  cause  are  admitted  by  the 
pleadings,  it  belongs  to  the  court  to  pronounce 
upon  them ;  and  where  they  are  established  by 
uncontroverted  testimony,  the  court  may  refuse 
to  submit  the  case  to  the  jury,  and  may  order  the 
plaintiff  to  be  nonsuited.  Masten  v.  Dayoy  2 
Wend.  424. 

252.  The  jury  are  to  decide  whether  a  man 
contracts  on  his  own  account  or  as  public  agent, 
where  the  intent  is  doubtful.  Stewart  v.  John- 
son, Coze,  27. 

253.  It  is  the  province  of  the  jury  to  judge, 
from  the  circumstances  of  the  case,  whether  an 
admission,  by  the  defendant,  that  he  was  indebted 
to  plaintiff,  related  to  the  notes  sued  on  to  deter- 
mine the  issue  of  non  assumpsit,  within  five 
years;  and  where  there  is  testimony  relative  to 
the  issue,  the  court  cannot  instruct  the  jury  that 
there  is  none.     Chamberlin  v.  Smith,  1  Mis.  482. 

254.  In  all  cases  where  a  discretion  is  confided 
to  the  head  of  a  department  of  the  government,  to 
allow  or  disallow  the  charge  of  a  public  officer,  a 
court  and  jury  have  the  same  discretion  over  the 
charge  when  it  comes  before  them  for  revision 
and  examination.    U.  States  v.  Duoal,  Gilpin,  356. 

255.  All  questions  compounded  of  law  and 
fact  must  be  submitted  to  the  jury,  unless  there 
be  a  demurrer  to  evidence.  Foot  v.  Wiswall,  14 
Johns.  304.  As  the  Question  of  negligence,  in 
an  action  for  running  loul  of  a  sloop.  iS. 

256.  After  the  court  have  aided  the  jury  by 
full  and  precise  instructions  as  to  the  principles 
of  law  applicable  to  the  case,  the  burden  of  proof, 
the  presumptions  to  be  drawn  from  particular 
facts  and  circumstances,  and  the  nature  and  ap- 
|»iioatton  of  the  rules  of  evidence,  snd  the  ques- 
tion is  one  of  fact,  about  which  different  minds 


may  honestly  differ,  it  is  the  province  of  the  jury 
ultimately  and  definitively  to  decide.  Cojgin  v. 
Phitnix  Ins,  Co.  15  Pick.  291. 

257.  Jurors  are  not  the  expositors  of  the  law  , 
and  no  number  of  concurrent  verdicts  will  make 
them  so.  IfGrath  v.  Lorton,  2  M'Cord,  26. 
Vide  1  N.  &  M.  563. 

258.  If  the  prisoner's  counsel,  in  a  criminal 
case,  asks  the  opinion  of  the  court  and  an  instruc- 
tion to  the  jury  on  a  point  of  law,  and  the  court 
rules  the  point  against  the  prisoner,  his  counsel 
shall  not  argue  the  correctness  of  such  instruction 
to  the  jury.     Davenport's  ease,  1  Leigh.  588. 

259.  It  is  not  within  the  province  of  the  jury 
to  determine  what  acts  or  dedeirations  amount  to 
a  new  promise.  Miller  v.  LMocastsr,  4  OreeuL 
159.  [13  Serg.  &,  Raw.  124,  ace.  3  N.  Hamp. 
467 ;  contra.] 

260.  Where  the  probate  of  a  will  is  opposed  on 
the  ground  of  insanitv  in  the  testator,  this  seems 
purely  a  question  of  fact  \  and,  if  submitted  to  a 
jury,  it  falls  wholly  within  their  province.  Ware 
V.  Ware,  8  Greenl.  42. 

261.  A  jury  must  pass  upon  all  matters  sub- 
mitted to  them,  and  cannot  find  a  verdict  on  one 
part  of  the  plaintiff  s  demand,  without  deciding 
on  the  other.     Brockway  v.  Kinney,  2  Johns.  210. 

262.  It  is  not  necessary  that  a  jury  be  empan- 
elled to  try  questions  arising  in  proceedings 
against  an  officer  for  failure  to  return  an  execu- 
tion, in  Alabama,  but  such  questions  may  be  sub- 
mitted to  them.  Condry  v.  Henley,  4  Stew,  dt 
Port.  9. 

263.  The  jury  may  express  an  opinion  distinct 
from  their  verdict,  for  the  regulation  of  the  con- 
duct of  the  parties,  if  requested  so  to  do.  Den  v. 
Wriffht,  Pet.  C.  C.  64. 

264.  It  is  no  invasion  of  the  privilege  of  the 
jury  for  the  court  to  present  to  them  their  views 
of  the  nature,  bearing,  tendency,  and  weight,  of 
the  evidence.  U.  States  v.  Fourteen  Packages^ 
Gilpin,  235. 

265.  The  court  cannot  be  called  upon  to  in- 
struct the  jury  to  find  a  verdict  for  a  party, 
although  some  of  the  evidence  is  written  testi- 
mony.   Martin  v.  Stover,  2  Call,  514. 

266.  A  party  cannot  avail  himself  of  an  omis- 
sion of  the  judge  to  charge  the  jury  upon  a  par- 
ticular point  of  law,  although  raised  by  the  evi- 
dence in  the  case,  unless  the  judge  be  specially 
requested  to  give  the  instructions,  the  omission  of 
which  is  complained  of.  Hatch  v.  Spearin,  2 
Fairf.  354. 

267.  The  court  has  no  right  to  give  the  jury 
any  direction  upon  questions  of  fact,  hut  it  is  their 
duty  to  call  their  attention  to  particular  points, 
and  to  observe  upon  the  tendency,  force,  and 
comparative,  weight,  of  the  evidence.  U.  States  v. 
Sarchet,  Gilpin,  273. 

268.  Where  a  prisoner  excepts  to  a  juror,  for 
cause,  before  he  is  sworn,  it  is  matter  of  right, 
to  be  adjudged  by  the  court.  Where  he  excepts 
after  trial,  tor  cause  existing  before  the  juror  was 
elected  and  sworn,  it  is  matter  addressed  to  the 
discretion  of  the  court ;  and  in  the  exercise  of 
such  discretion,  they  will  consider  the  whole 
case,  to  see  whether  justice  has  been  done. 
Jones* s  case,  1  Leigh.  598. 

269.  The  judge,  in  his  instructions  to  the  jury, 
is  not  obliged  to  give  his  opinion  upon  legal  prop- 
ositions not  growing  out  of  the  facts  proved. 
Barney  v.  Jforton,  2  Fairf.  360. 

270.  The  presiding  justice  has  a  discretion- 
ary power  to  make  such  inquiries  of  the  jury,  in 
relation  to  the  business  before  them,  as  the 
proper  adminiftntion  of  juftaoe  may  leqoiro 
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Dorr  T.  Fenno,  13  Pick.  621.  This  is,  however, 
a  discrettonir^  power,  which  the  court  will  exer^ 
cise  very  Bparingly,  and  with  jg^reat  caution,  t^. 

271.  It  is  erroneous  in  a  judge  to  instruct  a 
jury  that  they  may  indul^  a  presumption  not 
warranted  by  the  evidence  m  the  case.  HoUuUr 
V.  Johnson,  4  Wend.  639. 

272.  The  court  have  a  right  to  instruct  the  jury 
on  all  questions  of  Uw  growing  out  of  the  facts 
of  the  cause.     Jfason  v.  f/.  States,  I  Gallis.  53. 

273.  It  is  the  right  of  the  parties  to  demand, 
and  the  duty  of  the  court  to  give,  instructions  to 
the  jury,  within  proper  limits.  But  if  a  party 
asks  for  instructions  on  points  of  fact  as  well  as 
law,  the  court  is  not  bound  to  separate  the  fact 
from  the  law,  but  may  refuse  the  instruction  alto- 
gether.    Brooke  v.  Young,  3  Rand.  106. 

274.  It  is  the  duty  of  the  court  to  charge  the 
jury  upon  the  Uw  applicable  only  to  the  iacts 
proved,  but  not  to  answer  abstract  questions  not 
arising  in  the  case  on  trial.  Hatkom  v.  SUnson^ 
1  Fairf.  224. 

275.  In  an  action  on  a  probate  bond,  the  ques- 
tion was,  whether  certain  shares  were  the  prop- 
erty of  the  intestate  at  the  time  of  his  death.  The 
plaintiff  contended  that  they  were  bought  by  B. 
for  the  intestate,  and  paid  for  by  the  income  from 
them.  The  defendant  contended  that  they  were 
bought  by  B,  not  for  A  as  his  property,  but  with 
the  mtent  of  permitting  him  to  receive  the  divi- 
dends during  his  life,  and,  after  his  death,  of  con- 
veying them  to  his  family  for  their  support.  The 
court  charged  the  jury,  that  if  they  should  find, 
that  the  shares  were  bought  for  A,  with  the  view 
of  their  being  his  property,  their  verdict  must  be 
for  the  plaintiff;  and,  the  jury  found  for  the  de- 
fendant. On  motion  for  a  new  trial,  it  was  held, 
that  the  verdict,  under  this  charge,  established  the 
fact,  that  the  shares  were  not  bought  for  the  intes- 
tate, as  his  property,  but  by  B,  for  the  benefit  of 
the  intestate's  fiumily  ;  sad  that  the  charge,  so  far 
as  the  plaintiff  was  concerned,  was  unexception- 
able, and  was  not  a  ground  for  a  new  trial.  Jllsop 
Y.  Swatkel,  7  Conn.  500. 

276.  The  jury  must  find  all  matters  in  issue ; 
if  they  do  not,  the  judgment  should  be  arrested. 
Hickman  v.  Byrd,  1  Mis.  495. 

277.  The  jury  are  the  judges  of  the  facts,  both 
in  civil  and  criminal  cases ;  but  they  are  not,  in 
either,  the  judges  of  the  law.  They  are  bound  to 
find  the  law  as  it  is  propounded  to  them  by  the 
court.  They  mav  find  a  general  verdict,  including 
both  the  law  and  the  facts ;  but  if,  in  such  verdict, 
they  find  the  law  contrary  to  the  instructions  of 
the  court,  they  thereby  violate  their  oath.  Toton- 
send  V.  StaU,  2  Blackf.  151. 

VII.    Proceedings  after  Verdict,  impeaching 

same,  ^. 

278.  If  a  party  learns,  before  verdict,  that  one  of 
the  jury  had  declared  that  he  bad  made  up  his 
mind  against  him  before  he  was  empanelled,  the 
party  must  object  at  once,  without  waiting  for  the 
verdict.  M*  CorkU  v.  Binns,  5  Binn.  340.  A  juror 
so  implicated  may  be  examined  whether  he  made 
such  declaration  or  not.  ib. 

279.  If  a  juror,  qualified  as  a  freeholder  at  the 
time  his  name  was  put  into  the  town-box,  after- 
wards divest  himself  of  the  freehold,  this  must  be 
objected  on  challenge,  and  will  not  prevail  after 
verdict.     OreuU  v.  Carpenter,  1  Tyler,  250. 

280.  The  jurors  cannot  be  compelled  to  testify 
to  the  fact  of  their  separation,  after  a  case  was 
committed  to  them,  and  before  they  had  agreed 
upon  their  rerdiet.    Hawsrd  v.  Cobi^  3  Day,  309. 


961.  AffidavHsof  the  jorors  may  be  received  to 

show  that  certain  papers,  calculated  to  hsre  to 
influence  upon  the  case,  and  which  were  alleged 
to  have  been  read  in  the  hearing  of  same  of  the 
jury,  out  of  court,  before  the  tnsl,  were  not  in 
fact  read  by  them,  or  read  in  their  hearing.  9uu 
T.  Haseall,  6  N.  Hamp.  353.  But,  where  there  ii 
eridence  of  improper  conduct  by  a  prosecator,  ia 
its  nature  calculated  to  influence  the  trial,  the 
affidavits  of  jurors  cannot  be  received  to  show,  in 
general  terms,  that  they  ai^reed  to  the  verdict 
solely  from  the  law  and  evidence  given  at  the 
trial,  ib. 

282.  The  affidavits  of  juroni  may  be  received  io 
support  of  their  verdict,  but  not  to  impeach  H. 
Barlow  v.  StaU,  2  Blackf.  114.  Dama  v.  Tucker, 
4  Johns.  487. 

283.  The  affidavits  of  jurors  are  not  admissibk 
to  impeach  their  verdict,  on  the  ground  of  mis- 
conduct,    da^gage  y.  Steaia,  4  Bum.  150. 

284.  In  an  mquisition,  the  affidavits  of  joron 
are  inadmissible  to  inculpate  themselves  or  their 
feUows.     WhiU  v.  WhiU,  5  Rawle,  61. 

285.  The  affidayit  of  a  juror  of  inqniiv  camet 
be  read  to  show  on  what  ground  he  ana  his  fel* 
lows  gave  their  yerdict  Sehamk  v.  StefhtMStn^  1 
Fenn.  387. 

286.  The  affidayits  of  jurors  are  admissible  to 
show  a  mistake  in  taking  their  verdict,  and  that 
it  wss  entered  differently  from  what  they  in- 
tended.   Jackson  v.  Diekensott,  15  Johns.  909. 

287.  An  affidayit  of  a  juror  who  tried  the 
cause  may4)e  received  to  prove  improper  condnet 
on  the  part  of  the  jury.  Sawyer  v.  Stewsiw, 
Breese,  6. 

288.  Affidavits  of  jurors  may  be  received  to 
show  that,  in  making  up  a  verdict,  thev  adopted 
a  principle  in  estimsting  damages  not  allowed  bj 
law ;  as  where,  in  case  by  a  mother,  for  sedocinf 
her  daughter,  they  allowed  a  sum  for  brinfing 
up  the  child,  the  fruit  of  the  unlawful  conneetioo. 
Sargent  v. ,  5  Cow.  106. 

fOQ.  The  affidavit  of  jurors  cannot  be  receiTed 
to  show  a  mistake  in  making  up  their  verdict; 
unless  the  mistake  arises  from  cireumstsnoef  at 
the  trial  which  are  equiyalent  to  a  misdirection  of 
the  judge.     Ex  parte  CaykemdoU,  6  Cow.  53. 

290.  The  stotements  of  jurors  ought  not  to  be 
received  to  impeach  their  yerdict.  Fefretter  t. 
Girard,  Breese,  44.  Browder  v.  Johnson,  Biee«, 
62.     RandaU.  y.  Orover,  Coxe,  151. 

291.  A  juror  is  an  inadmissible  witnew  to 
prove  the  misconduct  of  his  fellow-iuror8,fortae 
purpose  of  impeaching  their  yerdict  StsU  r. 
Freeman,  5  Conn.  348.     Brewster  v.  Thsmfsm, 

Coxe,  32. 

292.  A  juror  will  not  be  permitted  to  testifyto 

his  own  misconduct,  or  that  of  his  fellows-   tM- 
ney  v.  Holgate,  Brayt.  171.  . 

293.  Jurors  are  bound  by  their  oath  to  mUt 
true  answers  to  questions  from  the  court  tooeb- 
ing  their  yerdict.  Their  statement  that  the; 
haye  not  read  a  paper  handed  them  hyvaklsseis 
sufficient  evidence  of  the  fact     flit  v.  Dntry, 

P««*t  296.  ^      ... 

294.  Where  a  jury  delivered  a  sealed  vtfd^ 
and,  on  being  polled,  one  of  them  disB|[reed  to 
verdict,  the  judge  sent  them  out  again  ^o^ 
on  their  verdict.     Bun  v.  Hoyt,  3  Johna.  SW; 

295.  Either  party  has  a  right  to  have  the  W 
polled  at  any  time  before  the  verdict  is  ^^^ 
whether  it  be  sealed  by  consent  or  ia  orei' 

y.  Smith,  3  Cow.  23.  ^. 

296.  It  is  at  the  discretion  of  the  court  to  o^ 
a  jury  to  be  polled.  Jtfeittii  v.  ^f^'' 
M  Cord,  24.    The  right  of  poUisg  the  joiy  ^^ 
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not  attach  to.  either  party.      State  t.  Men,  1 
M'Cord,  525. 

237.  Objections  to  a  jaror  come  too  late  after 
verdict.     BUlis  v.  State,  2  MOord,  12. 

298.  On  motion  for  a  new  trial  in  a  civil  canie, 
affidavit  of  a  juror  cannot  be  read  to  ehow  what 
passed  during  the  deliberations  of  the  jury.  Bee 
2  Tyler,  147.     RobHns  v.  Whulover,  2  Tyler,  11. 

VIII.  Of  a  Jury  de  Medietate. 

299.  The  statute  of  28  Edward  3,  o.  13,  grant- 
ing trials  per  medietaiem  Ungum  to  foreigners,  is 
in  force  in  Pennsylvania.  ReapuhUea  v.  Metca,  1 
Dall.  73. 

300.  In  ease  a  prisoner,  on  his  arraignment, 
suggests  that  he  is  an  alien,  and  claims  the  privi- 
lege of  a  trial  by  a  jury  de  medietate  UngMm,  the 
court  of  oyer  and  terminer  may  order  such  jury 
.to  be  summoned  itutanlet.  People  v.  JttLeanj  2 
Johns.  381. 

301.  An  alien  is  not  entitled  to  a  jury  de  meilt- 
etate,  in  North  Carolina.  Taylor,  C.  J.  contra. 
State  V.  Antonio,  4  Hawks.  200. 

IX.  Special  and  Struck  Juries. 

302.  The  time  for  applying  for  a  special  jury  is 
not  Hmtted.  To  entitle  a  party  to  a  special  jury,  no 
certificate  of  counsel  is  necessary  that  the  motion 
is  not  intended  for  delay.  AV^  v.  Jfef,  1  Binn. 
350. 

303.  On  the  affidavit  of  counsel  in  a  cause 
stating  that,  in  his  opinion,  it  was  a  cause  of  im- 
portance, and  that  a  large  sunf  of  money  was 
depending,  a  struck  jury  was  allowed.  Livings- 
Um  V.  Smith,  1  Johns.  141. 

304.  A  struck  jury  was  denied  in  an  action  for 
libel  by  a  person  who  was  recorder  of  Albany, 
and  member  of  the  assembly,  it  not  appearing 
'that  the  libel  was  concerning  his  official  charac- 
ter.    Van  VedUtn  v.  Hopkins,  2  Johns.  373. 

305.  A  special  jury  will  not  be  mnted  in  an 
action  for  a  libel  against  a  person  wno  is  a  public 
officer,  unless  the  libel  relates  to  his  official  mis- 
conduct    Thomas  v.  Croswell,  4  Johns.  491. 

306.  Where  a  representative  in  congress  is 
libelled  in  respect  to  his  official  conduct,  a  special 
jury  may  be  awarded.  Thomas  v.  Rumsey,  4 
Johns.  482. 

307.  Where  the  subject-matter  of  a  libel  re- 
lated to  a  remote  transaction,  and  though  con- 
cerning the  conduct  of  a  foreign  minister  resident 
here,  but  who  had  long  been  superseded,  a 
struck  jurv  was  not  allowed.  Oenet  v.  Mitchell, 
4  Johns.  186. 

308.  A  special  jury  was  not  granted  on  an 
affidavit,  stating  tliat  the  action  was  on  a  policy 
of  insurance  and  involved  questions  of  intricacy 
and  importance ;  and  that  another  cause  on  the 
same  policy  had  been  tried  and  the  jury  dis- 
char^d  because  they  were  unable  to  agree  on  a 
verdict.    Jhumymous,  1  Johns.  314. 

309.  A  struck  jury  was  refused  in  an  action  on 
a  policy,  where  the  plaintiff  claimed  a  total  loss 
to  the  amount  of  ^27,500.  Wright  v.  Columhian 
Ins.  Co.  2  Johns.  211. 

310.  A  special  jury  was  granted  in  an  action 
against  a  person  for  opening  a  highway  near  a 
turnpike-gate,  to  avoid  it.  .Y.  Wifi^sor  i^mpike 
Co.  V.  Ellison,  1  Johns.  141. 

311.  The  supreme  court  of  Ohio  may  direct  a 
•truck  jury  for  the  trial  of  a  cause  pending  before 
it  in  a  different  county  fitom  that  in  which  the 
order  is  made.     Seely  v.  Blair,  6  Han.  448. 

318.  The  testingtha  gemuneiieMi  to  a  signa* 
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agreed  to  leave  the  case  to  a  part  of  their  nam- 
ber,  and  returned  a  rerdict  according  to  the 
decision  of  snch  part,  it  is  error.  Ryerson  ▼. 
KiUkeU^  2  Penn.  9db. 

328.  If  one  of  the  jorors  be  sick,  so  that  he 
cannot  deliberate,  and  a  verdict  be  taken,  it  is 
the  verdict  of  the  other  eleven,  an4  will  be  set 
aside.    Den  v.  BatHvnn,  2  Penn.  945. 

329.  It  is  irregular  for  a  jury  to  assess  damages 
by  each  one  putting  down  an  estimate,  adding 
these,  and  then  dividing  by  12.  Smith  v.  Ckee- 
tkanij  3  Caines,  57. 

330.  Upon  the  return  of  a  jury  with  their  ver- 
diet,  either  party 'has  the  ri^ht  to  cause  the  jury 
to  be  polled,  and  a  refusal  oy  the  court  is  error. 
HubUe  V.  Pattersim,  1  Mis.  392. 

331.  Under  the  New  York  act,  passed  April 
10th,  1818,  extending  the  jurisdiction  of  justices 
of  the  peace,  where  the  demand  exceeds  $25, 
€ither  party  has  a  right  to  demand  that  the 
jury  should  consist  of  12;  but  he  must  make  his 
demand  for  that  purpose  before  the  venire  issues. 
Strong  V.  Beardslee,  18  Johns.  130. 

332.  The  le^al  number  of  jurors  cannot  be 
dispensed  with  even  by  consent.  Mitten  v. 
Smock,  2  Penn.  911. 

333.  In  New  Jersey,  a  cause  cannot  be  tried 
by  11  jurors.    Briant  v.  Russell,  1  Penn.  146. 

334.  In  New  Jersey,  the  panel,  before  it  is 
stricken  from,  should  present  20  names  beyond 
the  reach  of  challenge,  either  as  a  principal 
cause  or  to  the  favor ;  and  the  parties  have  the 
right  to  have  their  cause  of  challenge  heard  and 
determined  upon,  before  the  striking  of  said 
panel.     Lee  v.  Peter,  6  Gill  &,  Johns.  ii7. 

335.  The  jury,  upon  an  inquest  of  office  re- 
specting property  escheated  to  the  commonwealth 
previous  to  the  Virginia  act  of  1794«  might  have 
been  composed  of  12  men,  or  a  greater  or  less 
number.    Bennet  v.  Commowwealtk,  2  Wash.  154. 

336.  In  Tennessee,  20  jurors  are  to  be  sum- 
moned in  proceedings  before  justices  of  the  peace 
for  forcible  entries  and  detainers ;  but  12  or  more 
will  be  sufficient  to  try  the  issue.  Clements  v. 
Clinton,  Mart.  &,  Yerg.  198. 

337.  After  a  juror  has  been  sworn,  no  objec- 
tion can  be  taken  to  him  on  account  of  his  being 
an  inhabitant  of  another  county.  Mima  v.  Hep- 
bum,  7  Cranch,  290. 

338.  Where  it  appeared  that  an  impartial  jury 
could  not  be  had  in  the  county  where  the  action 
was  brought,  on  account  of  the  great  influence 
of  the  parties,  a  foreign  jury  was  granted.  Bell 
V.  Van  Riper,  2  Penn.  510. 

339.  It  is  not    necessary   that    the    persons 

3nalified  to  act  as  jurors,  m  forcible  entry  and 
etainer,  under  the  Connecticut  statute  previous 
to  the  revision  of  1821,  should  reside  in  the 
same  town  where  the  estate  is.  Dutton  v.  Traey, 
4  Conn.  79. 

340.  In  Pennsylvania,  a  court  cannot  direct 
the  sheriff*  to  take  a  jury  from  any  particular  part 
of  the  county.    Hartshome  v.  Patton,  2  Dall.  252. 

341.  That  a  juror,  who  was  of  the  vicinage, 
was  not  of  the  county,  is  not  cause  for  a  new 
trial.    Major  v.  Pulliam,  3  Dana,  582. 

342.  On  a  trial  for  murder,  in  Virginia,  where 
the  venire  has  been  changed  by  the  court  from 
the  county  of  R.  to  the  county  of  W.,  and  the 
jury  are  summoned  by  the  sheriff  of  W.,  the 
array  cannot  be  challenged  for  that  cause. 
Vance  v.  Commonwealth,  2  Virg.  Cas.  162. 

343.  The  act  of  South  Carolina,  of  1799,  di- 
rectin^  jury  lists  to  be  made  from  the  tax  returns 
once  m  every  three  years,  is  merely  directory, 
and  if  public  officers  fail  to  discharge  their  duty 


under  it,  and  the  jury  is  drawn  Arom  the  old  lift, 
it  is  not  a  cause  of  challenge  to  the  polls  or  to  the 
array.     State  v.  Massey,  2  Hill,  S.  C.  379. 

344.  The  offence  of  voting,  in  an  ecclesiastical 
society  meeting,  by  a  person  not  a  member 
thereof,  under  the  Connecticut  statute  434,  tit 
94,  §  8,  is  not  within  the  cognizance  of  a  grand 
juror.     ^Uen  v.  Gray,  11  Conn.  95. 

345.  Imprisonment  for  life  cannot  be  inflictsed 
as  the  punishment  of  an  offence  at  common  law  *, 
and  therefore,  in  the  prosecution  of  such  an  of- 
fence, an  indictment  by  a  grand  jury  is  not 
required  by  the  constitution  of  Connecticut 
State  vr  Doftfortk,  3  Conn.  112. 

346.  A  grand  juror  is  empowered  by  law,  ia 
Connecticut,  to  arrest,  on  sight,  persons  unlaw 
fully  travelling  on  the  SabbaUi.  Ward  v.  Green, 
11  Conn.  455.  He  is  bound  in  such  case  to  use 
reasonable  means ;  and  if  it  is  necessary  to  stop 
and  detain  the  horse  and  carriage  of  the  party, 
he  is  justified  in  so  doing ;  the  question,  whether 
the  means  used  were  reasonable  or  not,  being  a 
question  of  fact  for  a  jury.  ib.  Nor  in  snch  case 
does  the  fact,  that  the  plaintiff  was  not  carried  be- 
fore a  magistrate  upon  the  charge,  if  this  resulted 
from  the  fact  that  the  plaintiff  avoided  the  arrest, 
invalidate  the  defence  to  an  action  for  such  taking 
of  the  horse  and  carriage.  i6. 

347.  A  grand  juror  is  a  known  officer,  and,  as 
snch,  is  not  bound  to  declare  his  character,  nor 
the  cause  of  an  arrest,  until  the  parties  sobmit 
to  arrest,  or  at  least  demand  the  cause,  ib. 

348.  It  is  improper  and  illegal  to  examine 
witnesses,  on  behalf  of  the  defendant,  before  the 
grand  jury.     Respublica  v.  Shaffer,  1  Dall.  236. 

349.  A  town  grand  juror  could  not,  before  the 
act  of  1804,  complain,  on  his  official  oath,  of  the 
breach  of  any  law  except  the  Sabbath  act,  or 
for  the  apprehension  of  the  persons  and  tools  of 
counterfeiters.  Brackett  v.  State  of  Vermonl,  2 
Tyler,  152. 

350.  It  is  the  duty  of  the  grand  jury  to  inquire 
diligently  into  all  offences  against  law  committed 
in  their  several  counties.  In  the  exercise  of 
their  duties  they  may  cause  such  persons  to 
come  before  them,  to  give  evidence,  as  they  be- 
lieve most  likely  to  have  a  knowledge  of*^  anj 
violation  of  the  law.     Ward  v.  State,  2  Mis.  120. 

351.  A  juror  may  be  a  witness  to  a  fact  in  the 
case  in  his  knowledge  before  he  was  sworn  as  a 
juror ;  but  not  to  any  thing  indicating  his  opinion 
as  to  the  merits.  See  Witness.  ShoMur  v.  Parks, 
2  Tyler,  217. 

352.  Facts  which  came  to  the  knowledge  of  a 
juror  from  his  own  personal  observation  while  on 
the  coroner's  inquest,  and  not  from  the  evidence 
of  witnesses  sworn  before  the  coroner,  may  be 
proved  by  such  juror.  State  v.  Powdl,  2  Halst.244. 

353.  In  New  York,  a  party  is  entitled  to  poll 
the  jury,  where  a  sealed  verdict  is  brought  in, 
unless  ne  has  expressly  assented  to  waive  the 
right.    Jackson  v.  Hawks,  2  Wend.  619. 

354  Where  the  array  is  challenged,  the  triers 
are  to  be  appointed  by  the  court  from  the  panel, 
unless  there  are  special  objections,  when  per- 
sons not  on  the  panel  may  be  appointed.  Lse  v. 
Evavl,  Coxe,  283. 

355.  If  the  facts  alleged  in  the  challenge  to 
the  urray  are  admitted,  the  court  decides  upon 
them ;  if  denied,  two  triers  are  appointed  by  the 
court  out  of  the  panel,  or  perhaps  any  two  other 
persons  named  by  the  court.  Gardner  v.  Turssr, 
9  Johns.  260. 

366.  Speaking  in  the  presence  of  one  of  the 
jurors  of  the  merits  of  a  cause  to  be  tried,  is  a 
sufficient  interference  by  a  party  to  vitiate  » 
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verdict  in  his  fayor.    Sloan  ▼.  HarriMony  Coxe, 
123. 

357.  A  jury  may  be  admitted  to  prove  im- 
proper  attempts  by  a  party  to  inflaeDce  the 
minds  of  the  jury.     Chews  v.  Driver,  Coxe,  166. 

358.  A  non-juror  cannot  serve  as  a  juror  in 
Maryland.  Skane  v.  Clarke^  3  Har.  A  M*Hen. 
101. 

359.  A  juror  ought  to  disreg^ard  his  private 
knowledge,  and  to  render  his  verdict  solely  on 
the  legal  and  open  testimony  of  the  cause.  U. 
States  V.  Fourteen  Paekages,  O'llpiu,  235. 

360.  In  an  inquisition,  it  is  not  improper  for  a 
juryman  to  make  his  estimate  of  the  value  of 
real  estate,  and  then  add  them  together  and 
strike  an  average,  for  the  purpose  of  approach- 
ing to  unanimity.  White  v.  White,  5  Rawle,  61. 
The  presence  of  the  sheriff  with  such  inquisi- 
tion will  not  invalidate  it,  if  he  has  used  no  im- 
proper influence,  ib. 

361.  The  jurors  in  civil  cases,  attending  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Pennsylvania,  are  entitled  to  one  dollar 
and  twenty-five  cents  each,  for  each  day's  attend- 
ance.    Ex  parte  Lewis,  4  Cranch,  433. 

362.  The  act  of  South  Carolina,  of  1816,  al- 
lowing to  a  juror  one  dollar  a  day  for  his  ser- 
vices, did  not  repeal  the  part  of  the  fee  bill  of 
1791,  by  which  jurors  were  entitled  to  five 
shillings  for  ever^  verdict;  and  jurors  have  a 
ri^ht  to  retain  their  verdict  from  the  record  until 
this  fee  be  paid.  Cleary  v.  WMs,  2  N.  dc  M. 
442. 

363.  A  complaint  for  a  breach  of  the  Sabbath, 
exhibited  by  a  tithin^man  to  a  justice  of  the 
peace,  is  not  an  information  within  the  9th 
section  of  the  Ist  article  of  the  constitution  of 
Connecticut;  and  consequently  the  party  ac- 
cused is  not,  on  the  prosecution  of  such  com- 
plaint before  the  justice,  constitutionally  entitled 
to  a  trial  by  jury.    Goddard  v.  State,  12  Conn.  448. 

Vide  CoQRTS,  Tual,  and  Vxrdict. 


JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace,  in  the  district  of 
Columbia,  does  not  hold  his  ofiice  at  the  will 
of  the  president.  Marbury  v.  Madison,  1  Cranch, 
137. 

2.  A  justice  of  the  peace,  in  the  district  of 
Columbia,  is  an  officer  of  the  United  States  gov- 
ernment, and  is  exempt  from  military  duty. 
Wise  V.  Withers,  3  ib.  331. 

3.  A  magistrate,  who  is  found  acting  as  such, 
must  be  presumed  to  have  taken  the  requisite 
oaths.     Ex  parte  BoUman,  4  ib.  75. 

4.  The  judgment  of  a  justice  of  the  peace,  in 
Maine,  upon  the  evidence  before  him,  is  not  to 
be  reversed  unless  clearly  against  the  weight  of 
the  evidence.     BuUen  v.   Baker,  8  Oreenl.  390. 

5.  A  justice  of  the  peace  has  no  authority  to 
take  the  recognizance  of  a  prisoner,  while  in 
custody  of  the  officer  under  a  mittimus  issued  by 
another  justice,  for  want  of  sureties  for  his 
appearance  at  court,  and  before  his  commitment 
to  prison.     State  v.  Berry,  ib.  179. 

6.  In  issuing  a  warrant  under  statute  1821,  c. 
122,  §  18,  for  the  removal  of  a  pauper  out  of  the 
state,  who  has  no  settlement  therein,  the  magis- 
trate performs  only  a  ministerial  act,  no  adjudi- 
cation upon  the  question  of  settlement  being 
required.  Knowles^s  ease,  ib.  71.  Therefore,  sucn 
warrant  may  lawfully  be  issued  by  a  ma^strate 
who  is  an  inhabitant  of  the  town  in  which  the 
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out  a  munmoiis  to  bring  before  him  a.  V**^9 
agminit  whom  an  infonnataon  has  been  filed  for 
neglect  of  military  duty.  IVood  y.  FUuktr^  3 
N.  Hamp.  61. 

18.  Justices*  courts,  in  Vermont,  are  courts  of 
record.     SUme  ▼.  Proctor^  2  Chip.  113. 

19.  The  act  of  Oct.  2dth,  ltj9b,  in  referenee  to 
justices  of  the  peace,  is  valid.  Eaaterbrook  r. 
Low,  2  Verm.  135. 

20.  The  act  of  1803,  §  5,  requiring  justices  of 
the*peace  not  to  default  an  action  until  two 
hours  after  the  time  set  for  trial,  applies  exclu- 
sively to  the  return  day  of  the  writ,  and  not  to 
adjourned  cases.     SuJ  ▼.  BmUs,  ib.  320. 

21.  An  indictment  does  not  lie  against  a  jus* 
tice  of  the  peace  for  maladministration ;  the  pro- 
ceeding is  by  impeachment.  SUUe  ▼.  Campoeil, 
2  Tvler,  177. 

22.  A  writ  of  error  lies  upon  a  judgment  of  a 
justice  of  the  peace  in  a  criminid  prosecution, 
that  not  being  within  the  7th  section  of  the  act 
defining  their  powers.  Br^cluU  ▼.  StaU^  ib. 
169. 

23.  In  Vermont,  a  judicial  proceeding  before  a 
justice  of  the  peace,  who  is  a  party  in  interest,  is 
coram  nan  judice  —  so  that  a  judgment  therein, 
though  taken  by  confession,  is  Toid.  Bates  t. 
Thompson,  2  Chip.  99. 

24.  One  who  is,  ex  e^cto,  a  justice  of  the  peace 
for  the  whole  state,  may  sign  a  county  court  writ, 
to  be  served  out  of  the  county  where  it  issues  and 
is  returnable.     SineUur  v.  Gadcomb,  1  Verm.  32. 

25.  A  justice  may  adjourn  his  court  to  any 
part  of  the  town  in  which  its  original  place  of 
sitting  was  fixed.  He  may  adjourn  after  a  jury 
has  been  drawn  which  the  officer  is  proceeding 
to  summon :  the  statute  confines  the  power  to  no 
particular  stage  of  the  proceeding.  Grtfin  v. 
apalding,  6  ib.  60. 

26.  where  plaintiff  declared  for  an  indebted- 
ness of  $100  in  each  of  several  counts,  but  in  his 
specification  showed  a  balance  of  charges  and 
credits  of  a  less  sum,  held,  that  a  justice  in  Ver- 
mont has  jurisdiction.  It  seems,  the  amount  of 
the  original  debt,  if  reduced  by  payments,  does 
not  affect  the  jurisdiction.  Stevens  v.  Howe,  6 
ib.  573. 

27.  If  the  first  count  show  a  case  within  the 
jurisdiction  of  a  justice,  the  others  may  be  re- 
garded as  only  different  modes  of  declaring  for 
the  same  cause  of  action.  Thompson  v.  Colony, 
ib.  91.  ^  * 

28.  An  appointment  by  a  justice  of  the  peace 
to  serve  process  is  a  judicial  act,  and  cannot  be 
done  bv  prox^.     Ez  parte  Kellogg,  ib.  509. 

29.  A  justice  of  tne  peace,  wno  is  a  rated  in- 
habitant of  the  town  to  which  the  fine  on  a  com- 
plaint is  payable,  is  not  ousted  of  his  jurisdiction. 
State  V.  Batehelder,  ib.  479. 

30.  In  a  suit  by  a  corporation,  a  justice's  juris- 
diction is  not  ousted  by  his  being  a  relation  to 
one  of  the  corporators  and  stockholders.  Turn- 
pike  Co.  V.  Cutler,  ib.  315. 

31.  In  proceedinffs  before  a  justice,  in  Ver- 
mont, a  dilatory  objection  may  be  waived  by 
consent  as  well  after  nonsuit  as  after  judgment 
susUining  it.     Egerton  v.  Hart,  8  ib.  209. 

32.  Rendering  judgment  on  voluntary  con- 
fession of  a  debtor  is  "  taking  cognizance  of  a 
cause  "  within  the  Vermont  act,  and  cannot  be 
done  by  a  justice  of  the  peace,  related  to  one  of 
the  parties.     Hill  v.  WaU,  5  ib.  124. 

33.  A  justice  of  the  peace,  in  New  York,  may 
take  depositions  to  be  used  in  Vermont.  Mat- 
tocks V.  Bellamy,  8  ib.  467.  Pike  v.  Blake,  ib.  400. 
.  34.  A  justice  of  the  peace,  in  Massachusetts, 


in  taking  a  reeognitaoee  for  the  pavmeat  ot  i 
debt,  pursuant  to  the  statute  of  1782,  c.  21,  aad 
in  issuing  execution  thereon,  exercises  no  judi- 
cial power,  but  acts  as  a  ministerial  officer 
merely.  If,  therefore,  there  be  no  recosnixaace, 
or  be  any  material  variation  between  the  execo* 
tion  and  recognizance  on  which  it  is  awarded,  u 
if  the  execution  misrecite  the  date  of  the  recog- 
nisance or  the  time  of  payment,  or  israe  for  & 
different  sum  than  that  acknowledged  to  be  doe 
by  the  recognizance,  the  execution  will  be  void. 
Albee  V.  Ward,  8  Mass.  79. 

35.  Where  a  jpenalty  of  from  2  to  50  dol- 
lars had  been  given  by  statute,  held,  tbat  tbe 
plaintiff  might,  by  alleging  his  damages  at  20 
dollars,  bring  his  action  before  a  justice  of  the 
peace.  CarroU  v.  Richardson,  9  ib.  329.  Had 
the  forfeiture  been  given  wholly  to  the  public,  or 
part  to  the  plaintiff  and  part  to  the  public,  he 
could  not  allege  the  damages  at  a  less  sum  than 
the  highest  sum  given,  ib. 

36.  An  action  for  injury  to  real  estate,  if  the 
damage  does  not  exceed  $20,  is  not  local  to  the 
county  where  the  land  lies,  but  may  be  broo^t 
before  a  justice  in  any  county  where  the  de- 
fendant may  be  ;  and,  on  plea  of  title,  maj  be 
carried  to  the  conrt  of  common  pleas  fur  foeii 
county.  Sumner  v.  Finegan,  15  ib.  260.  Piimee 
V.  Flint,  10  Pick.  504. 

37.  In  trespass  quare  clausum,  commenced  be- 
fore a  justice  of  the  peace,  and  carried  to  the  coul 
of  common  pleas  on  a  plea  of  title,  the  plaintiff 
may  amend  his  declaration  by  alleging  any  torti 
in  the  same  close,  or  by  giving  a  more  accurate 
description  of  the  close.  Cumings  v.  RswteUf 
7  Mass.  440. 

38.  An  action  of  covenant  broken  on  a  deed  to 
convey  land,  in  which  a  breach  is  assigned  that 
the  defendant  was  not  seised,  or  had  no  ri^ht  to 
convey  the  land,  brings  the  title  to  real  estate 
directly  in  question,  and  is  therefore  not  withm 
the  jurisdiction  of  a  justice  of  the  peace.  Bicifm 
V.  Page,  2  ib.  455,  462,  note. 

39.  If,  in  an  action  of  trespass  fiiare  dsunm, 
before  a  justice  of  the  peace,  the  defendant  plead 
in  bar  that  he  entered  his  own  close  adjoinisg 
the  locus  in  euo,  and  there  committed  the  act 
complained  oi,  without  pleading^  a  title  to  tite 
locus  in  guo  in  himself,  the  joslice  may  pi^)' 
to  try  the  action.  Wood  v.  PreseoU,  2  Hais- 1'*- 
If,  in  such  case,  the  defendant  plead  that  the 
lotus  in  quo  is  a  public  highway,  the  iustice  cajo- 
not  proceed  to  try  the  cause,  but  shall  order  the 
defendant  to  recognise  to  enter  the  action  ti  ^ 
next  court  of  common  pleas ;  became  an  ease- 
ment for  the  public  in  the  plaintiff's  land  ii » 
real  franchise  holden  by  the  eomvaon^f*^^^ 
which  greatly  afi'ects  the  plaintiff's  iotereat  a 
the  close.  Spear  v.  BieknM,  5  ib.  125.  Strtnl 
V.  Berry,  7  ib.  385. 

40.  The  provisions  of  stotute  1783,  c.  42,  com- 
prehend all  actions  of  trespass,  not  merely  ^* 
clausum  fr^.    Blood  v.  Keimp,  A  Pick.  \&: 

41.  A  justice  of  the  peace  has  no  autbontr  to 
direct  his  warrant  to  a  private  per^n,  an»*' 
where  it  shall  be  necessary,  and  thatneceffjt/^ 
expressed  in  the  warrant  to  be  so  directed.  tM* 
monwealtk  v.  Foster,  1  Mass.  488,  493.         .    . 

42.  A  justice  of  the  peace  is  not  BOthon«>d 
to  assign  guardians  to   infants,  in  proaecutioos 
against  them  to  recover  penaities  for  offeoc^ 
committed  by  them.      Winslow  v.  Anderson, 
ib.  377.  .     f 

43.  A  warrant  of  commitment  hy  ajwt'ce.^ 
the  peace  ought  to  recite  the  complaint  o^^^^L, 
it  is  founded.     Commonwealtk  v.  Wari.  4  ib.  ^ 
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44.  A  jnatice  of  the  peace  c&nnoft  hold  one  to 
bail  for  an  offence  which  may  be  prosecuted  as 
well  by  information  or  qui  tarn  as  by  indictment. 
Commonwealth  r.  Cheney^  6  ib.  347. 

45.  A  jastice  of  the  peace  had  no  authority  to 
take  a  recognizance  from  one  charged  as  the 
recetyer  of  stolen  goods,  to  the  party  injured,  for 
tzeble  the  value  of  the  goods  stolen ;  and  such 
recognizance  would  be,  ijtiofaeto^  void.  Voae  ▼. 
Drane^  7  ib.  280.  Dow  t.  PreaeoU^  12  ib.  419. 
Or  to  take  a  recognizance  of  a  person  to  appear 
and  answer  to  a  charge  of  homicide.  Comm/on' 
toealth  T.  Loveridgty  11  ib.  337. 

46.  A  justice  of  the  peace  has  no  authority  to 
admit  to  bail  a  person  who  has  been  convicted  of 
an  offence  in  another  court,  and  who  had  made 
his  escape  before  sentence.  CommonwttUih  v. 
Otia^  16  ib.  198.  Nor  to  take  a  recognizance  of  a 
man  charged  as  the  putative  father  of  a  bastard 
child.  JoknMon  v.  Randall^  7  ib.  340.  Merrill  v. 
Pruiee,  7  ib.  396. 

47.  A  justice  of  the  peace  cannot  admit  to  bail 
a  prisoner  committed  by  another  justice ;  and  a 
recognizance  in  such  a  ease  is  void.  Common^ 
wealth  V.  Canada^  13  Pick.  86. 

48.  Where  one  is  brought  before  a  justice  of 
the  peace  on  articles  of  the  peace  exhibited 
against  him,  the  justice,  if  satisfied  that  there  is 
ground  for  further  proceedings,  is  to  order  him  to 
recognize,  with  sureties,  for  his  appearance  at 
the  next  term  of  the  common  pleas,  and  in  the 
mean  time  to  keep  the  peace  towards  all  the 
citizens,  and  especially  towards  the  complainant ; 
but  the  justice  has  no  authority  to  require  him  to 
find  sureties  to  keep  the  peace  for  any  time  be- 
yond the  next  court.  Commonwealth  v.  Ward,  4 
Mass.  497.  CommonweeUth  v.  Morey,  8  ib.  78. 
Nor  has  the  justice  in  such  case  any  authority  to 
sentence  the  respondent  to  the  payment  of  costs. 
ih. 

49.  Where  one  is  charged  with  a  bailable 
offence,  and,  on  examination,  the  justice  is  of 
opinion  that  there  is  sufficient  cause,  he  is  to 
take  a  recognizance  for  his  appearance  at  the 
next  court  having  jurisdiction  of  the  offence 
charged.     Commonwealth  v.  Ward,  4  ib.  497. 

50.  A  justice  of  the  peace  has  no  jurisdiction 
of  an  offence,  where  any  part  of  the  penalty  pro- 
vided by  law  to  be  inflicted  on  the  o^nder  ac- 
crues to  the  town  of  which  the  justice  is  an  inhab- 
itant, provided  the  offence  be  cognizable  by  any 
court  or  magistrate  who  is  disinterested.  Pearee 
V.  JItwood,  13  ib.  324. 

51.  It  seems  that  the  statutes  of  Edward  3, 
respecting  the  jurisdiction  and  powers  of  justices 
of  the  peace,  have  been  adopted  and  practised 
upon  here,  and  are  to  be  considered  as  a  part  of 
our  common  law.  Commonwealth  v.  Leachy  1  ib. 
51).  Commonwealth  v.  Foster,  1  ib.  488.  And 
that  justices  of  the  peace,  whether  acting  indi- 
vidually or  in  sessions,  are  created  by,  and 
derive  their  powers  from,  the  statutes.  Com- 
monweaUh  v.  Leach,  1  ib.  59. 

52.  Nothing  will  be  presumed  in  favor  of  the 
jurisdiction  of  an  inferior  magistrate,  as  it  is  not 
general,  but  given  and  limited  by  particular  stat- 
tutes.     Bridge  v.  Ford,  4  ib.  641. 

53.  Where  a  justice  of  the  peace  had  neglected 
to  return  a  recognizance  taken  by  him  until  the 
second  day  of  the  term  at  which  it  was  returna- 
ble, the  court  ordered  tliat  he  pay  a  fine  for  his 
neglect.     Ex  parte  Ifeal,  14.  ib.  205. 

54.  The  provision,  in  statute  of  1821,  c.  109,  §  6, 
that  the  iustices  of  the  police  court  of  Boston 
•hall,  under  the  appellation  of  the  justices'  court 
for  the  county  of  Suffolk,  have  original  esoluaive 


jurisdiction  of  all  civil  suits  which  before  might 
have  been  determined  by  any  justice  of  the 
peace  of  that  county,  is  constitutional.  Walee  v. 
Belcher,  3  Pick.  508. 

55.  A  justice  of  the  peace  has  no  jurisdiction 
of  the  offence  of  unnecessarily  travelling  on  the 
Lord's  day,  if  the  person  charged  be  not  an 
inhabitant  of  the  county.  Pearee  v.  Atwood,  13 
Mass.  324. 

56.  The  statute  of  1791,  c.  58,  does  not  autho- 
rize a  justice  of  the  peace  to  receive  a  complaint 
and  issue  a  warrant,  on  the  Lord's  day,  for  a  vio- 
lation of  that  law  merely  by  travelling,  ik, 

57.  Any  interest  of  a  justice  of  the  peace  in  a 
penalty,  though  minute,  takes  away  his  juris- 
diction of  an  offence  —  the  only  exception  being 
where  there  is  a  necessity  for  the  justice  to  act  in 
order  to  prevent  a  failure  of  justice.  Pearee  v. 
Atwood,  13  ib.  324.    HiU  v.  WeUs,  6  Pick.  104. 

58.  In  Connecticut,  a  justice  of  the  peace  may 
issue  his  execution  through  the  state,  and  the 
debtor  or  his  property  b  liable  to  be  taken, 
wherever  found.     GUJbert  v.  Rider,  Kirby,  180. 

59.  A  justice  of  the  peace  cannot  go  out  of  his 
town  to  try  a  cause.  Scovel  v.  Smith,  1  Root,  300. 
Men  V.  Vining,  ib.  313. 

60.  A  justice  of  the  peace  has  jurisdiction  out 
of  the  town  in  which  he  lives,  in  criminal  cases. 
Kingsbury  v.  Phipps,  2  Root,  357.  But  in  civil 
actions  it  is  limited  to  the  town  in  which  he 
resides.     Palmer  v.  Palmer,  1  ib.  202. 

61 .  A  justice  of  the  peace,  after  having  arrested 
an  offender  under  the  Connecticut  riot  act,  on 
his  own  personal  view,  cannot  bind  him  over  to 
a  higher  tribunal  without  a  written  complaint  or 
information.     Tracy  v.  WHliams,  4  Conn.  107. 

62.  A  justice  of  the  peace  has  authority  to 
adjourn  at  his  discretion  an  examination  of  a  per- 
son arrested  for  a  bailable  offence,  and  brought 
before  him,  and  may  take  a  recognizance  with 
sufficient  sureties  from  the  prisoner  for  his  ap- 
pearance.    Potter  V.  Kingsbury,  4  Day,  98. 

63.  A  justice  of  the  peace  has  no  jurisdiction 
in  a  qui  tam  action  upon  the  statute  for  selling 
spirituous  liquors  without  a  licenae,  where  both 
parties  reside  in  an  adjoining  town.  Humphro- 
mile  V.  Perkins,  5  ib.  1 17. 

64.  A  justice  of  the  peace  cannot  try  a  ques- 
tion of  title  to  a  highway.  Bundy  v.  Sahin,  2 
Root,  64. 

65.  A  justice  of  the  peace,  before  whom  a  per- 
son is  brought  on  a  complaint  of  keeping  a  house 
of  bawdry,  has  no  power  to  bind  over  to  the 
county  court.     Darling  v.  Hubbell,  9  Conn.  350. 

66.  A  justice  of  the  peace  has  no  more  autho- 
rity to  judge  of  the  plea  of  a  title  on  demurrer 
than  on  the  merits.  French  v.  Potter,  2  Root, 
359. 

67.  A  justice  of  the  peace  is  not  liable  for  error 
in  judgment.    Amhler  v.  Church,  1  ib.  211. 

69.  A  justice  of  the  peace  is  not  answerable,  in 
a  civil  suit,  for  an  erroneous  judgment  rendered 
by  him  in  his  judicial  capacity,  provided  he  had 
jurisdiction.    Holcomb  v.  Cornish,  8  Conn.  375. 

69.  Where  it  appeared,  from  the  record  of  a 
justice  of  the  peace,  in  an  action  within  his  juris- 
diction, brouffht  before  him  by  proper  prooesa, 
legally  served,  and  returnable  for  trial  on  the 
13th  of  January,  that  on  that  day  he  was  absent 
from  the  town  where  the  trial  was  to  be  had,  and 
the  parties  were  *^duly  notified"  to  appear  for 
trial  on  the  20th  of  the  month,  when  the  plain- 
tiff appeared  and  the  defendant  was  deikulted  for 
non>appearance ;  whereupon  judgment  was  ren- 
dered  for  the  plaintiff;  it  was  held,  that  such 
general  finding  of  notice  wa4  conclumye,  and  that 
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the  jadgroent  wu  not  erroneoni  for  want  of  a 
statement  therein  of  the  facta  neeeaaary  to  con- 
stitute the  notice  required  bj  the  Connecticut 
«Utute  of  1^33.     Fox  ▼.  Hoyt^  12  ib.  491. 

70.  It  doea  not  legal  I  j  disqualify  a  justice  from 
judging  a  cause,  that  be  has  previously  declared 
his  opinion  upon  a  question  of  law  which  comes 
up  in  the  case.     WUson  r.  HinkUy,  Kirby,  199. 

71.  In  Connecticut,  a  justice  of  the  peace  can 
bind  a  person  to  good  behsTior  only  until  the 
next  court  of  common  pleas.     Bill  ▼.  Scott,  ib.  68. 

73.  To  prove  that  a  justice  of  the  peace,  duly 
appointed,  was  qualified  to  act  as  such,  parol  evi- 
dence that  he  signed  a  writ,  and  received  the 
duty,  is  admissible,  without  producing  the  writ, 
or  accounting  for  its  absence.  Femon  v.  £. 
Hartford,  3  Conn.  475. 

73.  The  jurisdiction  of  a  justice  of  the  peace, 
in  a  criminal  prosecution,  is  limited  to  40s.  Scot 
V.  Turner,  1  Root,  163. 

74.  An  arbitration  note  for  £10,  vouched  by 
two  witnesses,  is  not  within  the  jurisdiction  of  a 
justice  of  the  peace.  Desborougk  v.  Dtsborough, 
I  ib.  126. 

75.  In  New  York,  a  justices'  court  has  no  juris- 
diction of  an  assault  and  battery,  &c.,  committed 
by  a  master  of  a  vessel  in  the  merchant  service 
on  a  seaman,  in  any  port  or  place  within  the 
United  States.     King  v.  Parks,  19  Johns.  375. 

76.  The  courts  of  the  justices  of  the  peace 
have  no  jurisdiction  of  an  action  of  account. 
RUkeif  V.  Browne,  18  ib.  131. 

77.  An  action  on  the  case  lies,  in  a  justices' 
court,  against  a  person  regularly  subpmnaed  as  a 
witness  in  such  court,  and  who  neglects  or  refuses 
to  attend.     Hashrouek  v.  Baker,  10  ib.  248. 

78.  A  justice  of  the  peace  has  cognisance  of 
an  action  of  trespass  on  the  case  tor  enticing 
away  the  wife  of  the  plaintiff.  CAose  v.  Hale,  S 
ib.  461. 

79.  A  justice  of  the  peace  may  appoint  a  guar- 
dian to  an  iniant  ad  litem,  Mockey  v.  Grey,  2  ib. 
192. 

80.  An  agreement  to  remove  a  fence,  and  open 
a  road  to  its  original  width,  has  no  reference  to 
the  title  to  land,  so  as  to  take  it  out  of  the  juris- 
diction of  a  justice  of  Uic  peace,  in  New  York. 
Stomu  V.  Snyder,  10  ib.  109. 

81.  A  justice  of  the  peace,  except  in  the  trial 
of  civil  actions,  is  not  limited  to  the  town  in 
which  he  is  chosen,  if  he  be  authorized  to  per- 
form the  act.     Gumsey  v.  Lotell,  9  Wend.  319. 

82.  A  suit  in  a  justices'  court  must  be  brought 
in  the  town,  or  next  adjoining  town,  wherein 
either  the  plaintiff  or  the  defendant  to  the  record 
resides ;  the  fact  that  the  instrument  declared  on 
belongs  to  an  assignee,  a  non-resident  of  the 
county,  but  not  a  party  to  the  record,  does  not 
justify  a  departure  from  this  requirement.  Hardy 
w.  Rotee,  7  ib.  452. 

83.  To  give  a  justice  jurisdiction  of  a  cause 
upon  attachment,  it  must  appear  affirmatively 
that  the  defendant  is  concealed  in  the  county,  or 
has  departed  or  is  about  to  depart  the  county, 
with  the  intent  mentioned  in  the  act.  ^dkins 
v.  Brewer,  3  Cow.  206.  And  if  the  attachment 
issue  without  such  proof,  and  be  executed,  the 
justice,  and  the  plaintiff,  and  the  constable,  are 
trespassers,  ib. 

84.  Where,  after  a  suit  was  commenced,  the 
'tiBtice  moved  into  a  part  of  a  tavern  house,  and 
there  tried  the  cause,  while  a  tavern  was  kept  in 
the  other  part  of  the  house,  there  being  free  com- 
munication between  the  parta,  it  was  held,  that 
the  case  was  within  the  New  York  statute  of  ses- 
sion 24,  o  165,  prohibiting  a  justice  residing  in 


such  house  from  trying  any  caoie  under  tint  id 
Low  V.  Rice,  8  Johns.  409. 

85.  A  justice  of  the  peace  cannot  decide  on  \a 
own  previous  knowledge,  but  only  on  evident 
produced  before  him  in  court,  awiingkam  t. 
Deyer,  2  ib.  189. 

86.  A  justice  of  the  peace,  before  whom  a  cam 
is  tried,  cannot  be  sworn  an  a  witness  in  tfaf  eaoae 
by  another  justice.  He  alone  is  competent  to 
swear  witnesses  in  New  York.  Perry  v.  JTey- 
man,  1  ib.  620. 

87.  A  justice  before  whom  a  trial  is  had  cinnol 
be  sworn  by  another  justice,  as  a  witness  in  tiie 
suit ;  but  if,  by  the  return  to  the  certiorari,  it  doe§ 
not  appear  that  any  objection  was  made,  it  vill  be 
intended  that  he  was  admitted  by  consent.  OM 
V.  Curtiss,  8  ib.  470. 

88.  Where  a  justice  has  no  jurisdiction,  and 
undertakes  to  act,  his  acta  are  coram  non  jniitt^ 
and  void  ;  if  he  has  jurisdiction,  and  errs  in  the 
exercise  of  it,  his  acta  are  voidable  only.  Buder 
V.  PoUer,  17  ib.  145.  As  where  a  justice,  in  i 
cause  of  which  he  had  cognizance,  ^ve  mm 
costa  than  the  statute  allowed  him  to  give,  it  vti 
held,  that  the  judgment  and  execution  thereon 
were  voidable  only,  and  that  the  justice  was  not 
liable  at  the  suit  of  the  defendant,  who  had  been 
imprisoned  under  the  execution,   t^. 

89.  In  New  York,  if  the  defendant  makesde- 
fault  on  return  of  a  summons  personally  lerred, 
in  an  action  before  a  justice  of  the  peace,  the  jui- 
tice  cannot  jrive  judgment  for  the  plaintiff  with- 
out proof  of  his  demand,  made  in  the  ssme  man- 
ner as  if  the  defendant  appeared  and  denied  it 
Cudner  v.  Dixon,  10  ib.  106. 

90.  A  justice  of  the  peace  is  bound  to  fire 
judgment  on  a  verdict,  for  he  cannot  arrest  judg- 
ment, nor  award  a  new  trial.  Felter  v.  Mullinert 
2  ib.  181. 

91.  If  the  defendant,  by  writing,  authonie  to 
justice  to  enter  up  judgment  against  him  for 
whatever  demand  the  plaintiff  might  hsve  ig^ 
him,  to  the  satisfaction  of  the  justice ;  theanftor- 
ity  being  revocable,  if  the  defendant  revoke  it, 
the  justice  cannot  enter  up  jndgment  on  the  de- 
mand of  the  plaintiff,  but  should  have  a  trial  to  i* 
certain  the  amount  doe.    GaU^Y.  Chase,  3  »b.  147. 

92.  A  justice  of  the  peace  cannot  enter  jadf 
ment  by  confession  against  a  party  on  s  written 
request,  on  his  own  knowledge  that  such  wntin^ 
was  the  handwriting  of  the  party,  and  without 
any  process  or  fhrther  proof  Martin  v.  Mots,  o 
ib.  126.  ^    .. 

93.  The  specification  of  items  for  which  a  ja<i£ 
ment  is  confessed  under  the  act  to  extend  the 
jurisdiction  of  justices  of  the  peace,  as  well  aa  Uj 
oath,  must  be  in  writing;  though  a  constable,  so^ 
for  neglecting  to  return  an  execution  on  suo 
judgment,  cannot  avail  himself  of  an  omiasion  w 
comply  with  the  statute.  Germon  v.  Swartwofil,  i 
Wend.  282.  ,       . 

94.  A  specification  under  a  justice's  jaop"*" 
rendered  on  confession,  stating  the  indcbtedne» 
to  be  "for  two  promissory  notes,  which  weic 
given  on  a  balance  of  settlement,"  i*  not  a  com- 
pliance with  the  statute  in  such  cases.  Cese 
Re4&eU,  7  ib.  398.  ^      .^ 

95.  If  the  subject-matter  of  a  suit  hai  been  un- 
properly  rejected  in  a  former  action,  "**^J 
ment  in  that  action,  is,  notwithstandinfTi  &  hir 
the   present  suit  until  reversed.     lAvre^ce 
Houghton,  5  Johns.  129.  «^ 

96.  A  judgment  rendered  ^y  »  J^'****?^^ 
peace  will  not  be  reversed  merely  ^^"f  ^  f, 
not  sufficient  to  support  a  judgment    f"^ 
Chandler,  1  ib.  505. 
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97.  An  action  liei  on  a  justice*!  jadgment  im- 
mediately on  ita  rendition,  though  execution  be 
Btaid  by  statute.     Smith  v.  Mui^ord^  9  Cow.  26. 

9*^.  A  suit  cannot  be  maintained  on  a  judg- 
ment obtained  in  a  justice's  court  in  another 
Btate,  unless  the  statute  organizing  such  court  be 
■hown,  and  it  appears  that  the  proceedings  were 
in  conformity  to  the  statute.  Thomas  v.  Robin- 
son^ 3  Wend.  267. 

99.  In  declaring  on  a  justice's  judgment  of 
another  state,  the  statute  giving  jurisdiction  to 
the  justice  must  be  pleaded.  Shddon  ▼.  Hopkins. 
7  Wend.  435. 

100.  An  assistant  justice  is  bound  to  issue  a 
r>€nirey  if  demanded,  on  the  same  day  on  which 
an  order  for  an  adjournment  is  made,  after  issue, 
and  before  proceeding  to  inquire  into  the  merits 
of  the  cause.  An  adjournment  is  not  a  *^  proceed- 
ing to  inquire  into  the  merits."  Bayless  ▼.  Crany^ 
1  Cow.  86.  But  where,  after  both  parties  have 
avowed  themselves  ready,  the  justice  tells  the 
plaintiff  to  go  on,  and  the  defendant  admits  a 
part  of  the  plaintiff's  account,  and  a  witness 
for  the  plaintiff  is  partly  sworn,  it  is  too  late  for 
the  defendant  to  demand  a  ventre.  Gale  v. 
Barnes,  ib.  235. 

101.  Wherever  a  new  power  is  conferred  on  a 
justice  of  the  peace,  he  must  proceed  in  the  mode 
prescribed  by  the  statute.  Bigelow  v.  Steams,  19 
Johns.  39.  As  where  the  New  York  act  for  sup- 
pressing immorality,  (1  Rev.  Sut.  674,  675,) 
which  authorizes  a  justice  to  convict  for  offences 
against  the  statute,  requires  him  to  cause  the 
party  to  be  brought  before  him,  and,  upon  proof, 
&c.,  to  convict  him  in  the  manner  prescribed, 
held,  that  the  justice  could  not,  on  the  return  of 
a  precept  personally  served,  proceed  to  hear 
proof,  and  convict  the  party  who  had  failed  to  ap- 
pear, lb, 

102.  A  justice  having  regularly  heard  a  cause, 
ex  parte,  in  the  defendant's  absence,  cannot  after- 
wards open  the  matter  and  proceed  to  a  re-hear- 
ing,  without  the  plaintiff's  consent.  He  is  bound 
to  enter  judgment  according  to  the  proof,  and 
give  the  plaintiff  a  transcript,  if  it  be  a  case  re- 
quiring a  transcript ;  and  if  he  refuse,  mandamus 
will  he  commanding  him  to  do  so.  People  v. 
Lynde,  8  Cow.  133. 

103.  A  justice  cannot  dismiss  a  suit,  or  stay 
proceedings,  because  the  costs  of  a  former  suit  for 
the  same  cause  are  unpaid.  Youle  v.  Brotherton, 
10  Johns.  363. 

104.  A  justice  of  the  peace  cannot  adjourn  a 
cause  more  than  once  on  his  own  motion,  and  that 
for  a  time  not  exceeding  six  davs  from  the  return 
of  process.     Gamage  v.  Law,  i  ib.  192. 

105.  If  a  justice  of  the  peace  adjourns  a  cause 
till  one  o'clock,  P.  M.,  and  is  occupied  officially 
till  5,  P.  M.,  he  can  'then  resume  the  cause 
though  the  defendant  be  absent.  Hunt  v.  Wich- 
wire,  10  Wend.  102. 

106.  Where  a  justice  of  the  peace  has  once 
adjourned  a  cause  for  three  months,  at  the  request 
of  the  defendant,  he  cannot  grant  a  second  ad- 
journment at  the  request  of  the  same  party. 
Townsend  v.  Lee,  3  Johns.  435. 

107.  After  issue  joined,  in  a  justice's  court,  the 
cause  was  adjourned  to  another  day,  and  the  jus- 
tice waited  a  full  hour  after  the  time  appointed 
for  the  appearance  of  the  parties.  Held,  that 
this  was  a  reasonable  delay,  and  that  he  might 
proceed  to  call  the  parties,  and  give  judgment 
against  the  one  who  neglected  to  appear,  ^u- 
fiU  V.  Cramer,  20  ib.  309. 

108.  Under  the  statute  of  session  31,  c.  204,  §4, 
for  the  recovery  of  debts  to  the  value  of  |^,  a 


i'ustice  cannot  issue  a  warrant  against  a  free- 
lolder  or  person  having  a  family,  on  the  oath  of 
the  plaintiff;  but  the  proof  of  the  defendant's 
being  about  to  depart,  or  of  the  danger  of  losing 
the  debt,  mast  be  by  other  and  legal  evidence. 
Brown  v.  Hinehman,  9  ib.  75. 

109.  Where  a  suit  is  brought  under  the  25  dol- 
lar act,  the  justice  is  not  ousted  of  his  jurisdic- 
tion, though  the  declaration  be  for  more ;  nor  is 
it  a  material  variance.  Dennison  v.  Collins,  1 
Cow.  111. 

110.  If  the  plaintiff,  in  proceedings  before  a 
justice  of  the  peace,  state  his  demand  at  an 
amount  above  the  sum  within  the  jurisdiction  of 
the  justice,  but  claims  damages  in  such  sum,  the 
justice  has  jurisdiction.  Bowdkch  v.  Salisbury, 
9  Johns.  366. 

111.  To  give  a  justice  jurisdiction  under  a  war- 
rant upon  the  50  doUar  act,  (session  47,  c.  238,) 
the  defendant  must  be  arrested  and  brought  into 
court  before  the  justice ;  and  if  he  be  not  person- 
ally present  before  the  justice,  though  he  consent 
to  a  judgment  by  confession,  the  judgmeot  is 
void.  Colvin  v.  Luther,  9  Cow.  61.  And  a  sale 
upon  an  execution  issued  upon  such  void  judg- 
ment will  not  alter  the  ownership  of  the  prop- 
erty, especially  where  the  purchaser  had  notice 
of  the  irregularity,  ib. 

112.  A  justice  of  the  peace  cannot  issue  a 
warrant  to  apprehend  a  criminal  for  an  ofience 
committed  in  another  state.  People  v.  Wright,  2 
Caines,  213. 

113.  If  a  justice  of  the  peace  issue  a  warrant 
against  the  putative  father  of  a  bastard  child 
under  the  act  of  session  24,  c.  8,  on  the  applica- 
tion of  any  other  person  than  an  overseer  of  the 
poor,  he  issues  it  without  authority,  and,  acting 
ministerially,  is  liable  to  the  party  arrested,  not- 
withstanding a  subsequent  assent  bv  the  over- 
seers to  the  proceedings.  WaUsworth  v.  M'Culr 
lough,  10  Johns.  93. 

114.  By  the  1st  section  of  the  act  of  session  32, 
c.  186,  a  justice  of  the  peace  mav  grant  a  war 
rant,  on  the  oath  of  the  plaintiff  himself,  in  the 
cases  provided  for  by  the  4th  section  of  the  act  ol 
session  31,  c.  204.     Terry  v.  Fargo,  10  ib.  114. 

115.  Under  the  justice's  act  of  1824,  the  oath 
of  the  party  applying  for  a  warrant  is  proof, 
within  the  meaning  of  the  statute,  whereon  the 
necessity  of  issuing  a  warirant  may  be  deter- 
mined ;  and  it  seems  that,  under  the  revised 
statutes,  the  affidavit  of  the  party  would  be  suf- 
ficient.   Bissd  V.  HiUs,  3  Wend.  389. 

116.  A  justice  of  the  peace  may  issue  process 
and  make  it  returnable  at  any  place  in  the 
county  in  which  he  is  a  justice.  Schroepd  v. 
Taylor,  10  ib.  196. 

117.  A  justice  of  the  peace  is  not  authorized 
to  issue  a  warrant  a^inst  an  inhabitant  having  a 
family,  or  against  a  freeholder,  unless  the  appli- 
cant state  in  his  affidavit  facta  and  circumstances 
showing  the  ground  of  his  application ;  the  mere 
allegation,  that  he  believes  he  will  be  in  danger 
of  losing  his  debt  unless  a  warrant  issues,  is  not 
sufficient.     Loder  v.  Phelps,  13  ib.  46. 

118.  Where,  on  the  return  of  a  summons  be- 
fore a  justice,  served  by  copy,  the  defendant 
does  not  appear,  the  justice  may  issue  a  warrant. 
Reed  v.  GUUt,  12  Johns.  296. 

119.  If  a  justice  of  the  peace  delivers  to  a 
party  a  summons  signed  by  him  in  blank,  to  be 
filled  up  with  the  names  of  the  parties,^  ^kc.,  in 
his  presence  and  under  his  control,  it  is  not  a 
violation  of  the  4th  section  of  the  act  of  April  7, 
1820.  Aliier,  if  the  party  receiving  a  blank  sum* 
mons  fills  it  up  out  of  ue  presence  of  the  jiu 
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tice,  though  before  tt  it  delivered  to  a  consta- 
ble  to  be  terred.  People  r.  Smith,  20  Johns.  63. 
ISO.  Where  a.  ventre  hmm  been  iMued  hj  a 
justice  of  the  peace,  he  cannot  proceed  to  try  the 
cause  withoat  a  jury.  Sthring  t.  Wketdon^  8  ib. 
460. 

121.  Where,  in  a  cause  in  the  justice's  court,  a 
vtmire  is  demanded  by  either  party,  the  justice 
may  deliver  it  himself  to  the  constable  to  be  ex- 
ecuted ;  but  if  he  delivers  it  to  the  party,  and  he 
does  not  appear  at  the  time  to  which  the  cause 
was  adjourned  for  trial,  and  the  venire  is  not  re- 
turned, the  justice  may  consider  the  suppresion 
of  the  venire  by  the  party  as  a  waiver  of  a  trial 
by  jurv,  and  proceed  to  hear  and  decide  the  cause 
himself,  as  if  no  venire  had  been  demanded  or 
issued.     Coon  v.  Snyder,  19  ib.  384. 

122.  When  the  first  venire  has  not  been  re- 
turned, the  justice  may  issue  another  without  the 
former  having  been  returned.  Sebring  v.  Wkee- 
don,  6  ib.  460. 

123.  If  the  venire  be  not  returned  at  the  time 
appointed  for  trial,  it  is  not  a  reason  for  nonsuit- 
ing the  plaintiff,  but  another  venire  may  be 
issued.     Blanekard  v.  Ruhly,  7  ib.  196. 

124.  If,  where  the  first  venire  has  been  returned 
before  a  justice,  the  party  does  not  demand 
another  venire,  but  ffoes  to  trial,  it  is  a  waiter 
of  the  trial  by  jury,  w, 

^  125.  If,  on  examination  of  a  charge  of  sus- 
picion of  felony,  or  of  having  stolen  goods,  the 
magistrate  be  satisfied  that  there  is  no  ground 
for  suspicion,  he  may  dismiss  the  person  accused. 
Seeor  v.  Babcock,  2  Johns.  203. 

126.  A  justice  of  the  peace  has  no  authority 
to  take  an  affidavit  to  found  a  certiorari,  Femie 
V.  Tioga,  C.  P.  7  Wend.  516. 

127.  Where  a  justice,  after  having  signed  a 
return  to  a  certiorari,  made  a  supplementary  re- 
turn, and  then  made  another  return  declaring  the 
supplementary  return  incorrect,  the  court  re- 
fused to  receive  the  supplementary  returns,  and 
expressed  their  strong  disapprobation  of  the 
practice  of  preparing  returns  to  certiorari**  for 
justices  without  their  request,  especially  by  the 
party  applying  or  his  attorney.  Rudd  v.  Baker, 
7  Johns.  548. 

128.  The  affidavit  on  which  the  application  for 
an  attachment  under  the  act  to  abolish  impris- 
onment, dbc.,  is  made,  must  state  that  the  acts 
charged  upon  the  defendant  were  done  with  the 
intent  to  defraud  creditors,  and  the  facts  and  cir- 
cumstances relied  on  must  be  Kt  forth  in  the 
affidavit;  they  cannot  be  supplied  by  verbal 
proof.     Comfort  v.  Gillespie,  13  Wend.  404. 

129.  The  same  precision  is  not  required  in 
pleadings  joined  on  a  justice's  court  which  is  re- 
quired m  courts  of  record,  and  so  of  the  rules 
of  evidence.    Musier  v.  Trumpbour,  5  ib.  27S. 

130.  A  demurrer  may  be  interposed  to  plead- 
ings in  the  justices'  courts.  Van  Hoesen  v.  Fan 
AUtryre,  3  ib.  75. 

131 .  In  an  action  of  trespass  on  land  before  a 
justice,  the  plea  of  title  comes  too  late,  afler 
pleading  the  general  issue,  demanding  a  jury, 
and  obtaining  an  adjournment.  Qvimhyy.  Hart, 
16  Johns.  304. 

132.  A  plea  of  title  before  a  justice,  and  a 
compliance  with  the  requirements  of  the  statute 
in  such  cases,  does  not  oust  the  justice  of  juris- 
diction, in  an  action  of  debt  for  a  penalty  for  not 
removing  an  obstruction  in  a  highway.  Fleet  v. 
Youngs,  7  Wend.  291.  It  is  the  duty  of  the 
justice  to  decide  whether  such  plea,  when  put  in, 
is  appropriate  to  the  action  prosecuted  before 
him.  ih. 


133.  In  a  justice's  eomi,  a  declaration  most  bs 
good  in  form,  as  well  mm  in  siibatance,  if  it  be 
objected  to  before  the  juaUce  ;  and  if,  upon  de- 
murrer, he  adjudges  it  g'ood^  when  in  fact  it  wu 
defective  in  form  or  substance,  his  judgment  will 
be  reversed.     Stone  v.  Cftse,  13  ib.  283. 

134.  It  is  sufficient,  on  the  joining  of  an  mnt 
in  a  justice's  court,  for  the  defendant  to  n/, 
**  that  he  pleads  the  general  iasoe,  and  gives  no- 
tice of  set-off,  and  claims  a  balance  of  |50 : " 
unless  the  plaintiff  objects  to  the  defence  at  tbe 
time  for  want  of  certainty,  or  require  a  specifica- 
tion of  the  nature  of  the  s<ft-off ;  and  if  he  does 
not  so  object,  or  make  such  requisition,  he  can- 
not subsequently  at  the  trial  object  to  evideace 
of  set-off,  for  such  want  of  specification  at  the 
time  of  joining  issue.  Civiil  v.  Wright,  13  ik. 
403. 

135.  In  an  action  before  a  justice  of  the  peace, 
if  no  objection  is  made  at  the  time  to  the  form  of 
the  declaration,  a  defect  in  it  cannot  be  Ukeo 
advantage  of  on  the  return  to  a  eertieren. 
M'A'eU  V.  Scofield,  3  Johns.  436. 

136.  In  an  action  before  a  justice  of  the  peace, 
the  objection  that  the  plaintiff*  has  declared  boUi 
on  a  contract  and  a  tort  must  be  made  at  the 
time  of  pleading,  ik. 

137.  In  canes  before  justices  of  the  peace,  the 
jury  decide  both  the  law  and  the  fact.  ih. 

138.  The  mere  inspecting  of  the  note  on  wiiicii 
the  action  is  founded  by  the  court  is  not  sach  a 
commencement  of  the  trial  as  to  preclude  a  paitj 
from  demanding  a  jury,  as  provided  by  staiote 
in  cases  before  justices  of  the  peace.  Olnofi. 
Bacon,  1  Johns.  142. 

139.  A  justice  of  the  peace  may  award  a  tela 
de  draanstantibus  in  case  of  a  default  of  jvion 
summoned  on  the  venire.  Zeely  v.  Yanse»,  2 
ib.  386. 

140.  After  a  cause  tried  in  a  justice's  coait 
has  been  submitted  to  the  juij,  and  they  bare 
retired  to  consider  of  their  verdict,  it  is  not  ine;- 
ular  in  the  justice,  at  the  request  of  the  jury,  to 

Sive  them  further  instructions  upon  the  law  of 
le  case,  if  the  parties  are,  or  have  an  opportvr 
nity  of  being,  present.  Rogers  v.  MouUkrop,  13 
Wend.  274. 

141.  A  justice  has  no  right,  of  his  own  men 
motion,  without  anv  exception  being  taken  by 
either  party,  to  challenge  the  panel  of  juron,  and 
issue  a  new  venire*  Cross  v.  MouUon,  15  Johns- 
469. 

142.  Where  a  cause  has  once  been  submitted 
to  a  jury  by  a  justice  of  the  peace,  he  «annot 
afterwards  take  it  from  them  and  nonaait  the 
plaintiff.     Young  v.  Hubbell,  3  ib.  430. 

143.  If  a  jury  in  a  justice's  court  find  a  rf^ 
diet  against  evidence,  the  justice  has  no  power 
to  set  aside  the  verdict.  Van  Valkenkurg  ▼• 
Evertson,  13  Wend.  76.  .    ■ 

144.  The  jury  in  the  justice's  court  cannot  find 
a  special  verdict,  nor  can  the  justice  render  an|r 
judgment  on  such  verdict.  fFylie  v.  Hifde,  W 
Johns.  249. 

146.  If  the  jury  find  a  verdict  of  dainagesfor 
the  defendant,  in  a  case  in  which  he  a  not  en- 
titled to  damages,  the  justice  of  the  peace  mj 
enter  a  remittitur  damna,  and  give  jadffnient  i^ 
the  defendant  generally.  Burger  v.  Kertng^ 
4  ib.  414. 

146.  A  plaintiff  in  a  justice's  court  may  vi^^ 
draw  and  be  nonsuited,  before  the  jury  p^^  ^ 
their  verdict.     Piatt  v.  Storer,  5  ib.  346.       ^ 

147.  Under  the  statute  of  session  31,  c.  W*i 
(since  repealed,)  prohibiting  a  party  fro'^  ^^ 
pearing  by  attorney  in  a  justice's  court,  except 
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the  partT  be  siek  or  absent  from  the  county,  the 
knowled^  of  the  jnetice  of  such  sicknese  or 
absence  is  not  safficient  to  allow  an  appearance 
by  attorney ;  there  must  be  proof  oi  the  fact. 
BasmJsT^iif  r,  Vmn  Anlwwp^  4  ib.  288* 

148.  Hy  statute  of  New  York,  parties  cannot 
appear  by  attorney  in  proceedings  before  a  jus- 
tice of  the  peace.  They  cannot  appear  by  attor- 
ney by  mutual  consent.  SimUk  ▼.  Ooodrieh^  5 
Johns.  3&3.  If  the  plaintiff  in  error  alone  ap- 
peared by  attorney,  he  cannot  allege  that  for 
error,  ib, 

149.  The  appearance  of  the  defendant,  and 

going  to   trial   before  a  iusUce,  will  not  gtre 
im  jurisdiction   where  there  is  none  in  Uw. 
Loio  V.  Riecy  8  Johns.  409. 

150.  A  defendant  in  a  justice's  court,  who  has 
been  summoned,  may  plead  and  make  his  de- 
fence, if  he  appear  before  the  justice  has  entered 
upon  the  trial  of  the  merits ;  and  the  justice  has 
no  authority  to  enter  his  default  for  not  appear- 
ing on  being  called  before  the  trial.  Sufut  ▼. 
Coon^  15  ib.  86. 

151.  In  a  suit  before  a  justice  of  the  peace 
against  joint  debtors,  a  non-resident  plaintiff  is 
entitled  to  proceed  by  warrant,  although  one  of 
the  defendants  is  a  non  resident  of  the  county  in 
which  the  process  issues ;  and  on  one  of  the  de- 
fendants being  brought  into  court,  the  justice 
may  render  judgment  against  both.  Dtarbom 
T.  Kent,  14  Wend.  183. 

152.  In  action  before  a  justice  against  joint 
debtors,  where  only  one  defendant  was  brought 
into  court,  and  the  note  upon  which  the  suit  was 
brought  was  read  in  evidence  without  objection, 
though  proved  to  have  been  made  by  only  one 
of  the  defendants,  it  was  held,  on  error,  that  the 
defendant  not  brought  into  court  could  not  take 
advantage  of  such  defect  of  proof,  inasmuch  as 
he  could  not  be  prejudiced  by  the  judgment  ren- 
dered against  him.  Eddy  v.  O'Harmy  14  ib. 
221. 

153.  A  defendant  in  a  judgment  rendered 
before  a  justice  is  entitled  to  his  discharge  after 
an  imprisonment  of  30  days,  if  he  has  a  family 
and  is  not  a  freeholder,  although  a  transcript  of 
the  judgment  has  been  filed  in  the  county  clerk*s 
office,  and  the  execution  whereon  he  is  impris- 
oned is  issued  by  the  clerk  of  the  county. 
Brooks  V.   Frakck,  5  ib.  568. 

154.  If  the  plaintiff,  or  some  person  on  his  be- 
half, do  not  appear  on  the  return  of  process  be- 
fore a  justice  of  the  peace,  it  is  a  discontinuance ', 
and  if  the  justice  proceed  in  the  cause,  it  is  error. 
SnragvB  v.  Shed,  9  Johns.  140.  Even  though,  on 
the  return  of  process,  the  note  on  which  the  suit 
was  brought  was  delivered  to  the  justice,  with  a 
request  of  the  defendant  endorsed  upon  it  to 
enter  judgment  against  him.  ib. 

155.  Where  a  suit  is  brought  in  a  justice's 
court  in  the  name  of  two  plamtifis,  an  affidavit 
thai  one  of  the  plaintiffs  is  a  non-resident  of  the 
county  is  not  ■uffioient  to  authorize  the  issuing 
of  a  warrant.  LdnnM  v.  Sutherland,  11  Wend. 
568.  If  the  demand  belongs  to  the  non-resident 
plaintiff  solely  by  assignment,  such  assignment 
should  be  shown,  ib.  It  seems  that  a  warrant 
may  be  issued  when  the  real  plaintiff  is  a  non- 
resident, although  the  nominal  plaintiff  is  a 
resident  of  the  county  in  which  the  process 
issues,  ib. 

156.  A  justice's  certificate  is  not  admissible 
to  prove  his  proceedings  till  after  judgment. 
Totantend  v.  Cha$e,  1  Cow.  115.  It  is  then  evi- 
dence of  the  judgment  and  the  proceedings 
whieh  led  to  it.  ih. 
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jadgment  rendered  by  him,  to  a  party  about  to 
proiecnte  an  appeal,  by  means  whereof  the  ap- 
peal 18  lost.     Wickware  y.  Bryarij  II  ib.  545. 

169.  A  justice  of  the  peace  is  not  liable  to  be 
sued  by  witnesses  for  their  fees ;  they  must  look 
to  the  party  who  subpcenaed  them.  Andrews  ▼. 
Bates^  5  Johns.  351. 

170.  Case  li^  against  a  justice  of  the  peace 
who  corruptly  refuses  to  take  the  security  re- 
quired to  be  given  on  the  prosecution  of  an  ap- 
peal; such  proceeding  being  of  a  ministerial  and 
not  a  judicial  character.  Tompkins  t.  Sands,  8 
Wend.  462. 

171.  An  action  will  lie  against  a  justice  of  the 
peace  for  a  &lse  return  to  a  certiorari,  though 
the  party  bringing  such  action  suffered  judg- 
ment by  default,  in  the  court  to  which  the  eer- 
Horari  was  setumed.  Kidzie  ▼.  Sackrider,  14 
Johns.  195. 

172.  Where  a  statute  requires  a  justice  of  the 
peace  "  to  cause  the  party  to  be  brought  before 
him,**  and  he  proceeds  to  commit  the  party  in  his 
absence,  and  enforce  the  sentence  against  him, 
he  will  be  liable  as  a  trespasser.  Bigdow  ▼. 
SUams,  19  ib.  39.  And  the  party  affected  by  the 
conviction  may,  in  an  action  of  trespass  against 
the  justice,  when  the  conviction  is  set  up  as  a 
defence,  show  that  the  magistrate  had  no  juris- 
diction of  the  person  convicted,  ib, 

173.  An  attachment  was  issued  under  the  23d 
section  of  the  25  dollar  act,  on  the  oath  of  a  party 
to  the  attachment,  by  which  the  constable  was 
directed  to  attach  the  goods  and  chattels  of  the 
defendant,  his  arms  and  accoutrements  excepted. 
In  trespass  aeainst  the  justice  by  the  defendant 
for  issuing  the  attachment,  he  cannot  recover 
damages  for  the  constable's  taking  his  arms  and 
accoutrements.     Collins  v.  Ferris,  14  ib.  246. 

174.  In  suits  before  justices  of  the  peace,  the 
defendant  must  set  off  his  demand  the  very  first 
opportunity,  or  he  loses  his  right,  and  his  demand 
is  for  ever  extinguished.  Serjeant  v.  Holmes,  3 
ib.  428.  Thus  where  there  are  two  suits  by  the 
same  plaintiff  against  the  same  defendant,  the 
defendant  cannot  suffer  judgment  in  the  first,  and 
afterwards  file  his  demand  in  set-off  in  the  second 
suit.  ib. 

175.  Accounts  or  demands,  as  in  cases  of  set- 
off in  other  courts,  must  have  existed  at  the 
commencement  of  the  suit.  Cobb  v.  Curtis,  8 
Johns.  470.  So  a  breach  of  a  promise  to  discon- 
tinue a  suit  cannot  be  set  off  in  that  suit,  ib, 

176.  In  an  action  before  a  justice  of  the  peace, 
it  is  a  good  plea  in  bar  that  the  defendant  had  pre- 
viously commenced  an  action  against  the  plaintiff 
before  another  justice,  in  which  the  plaintiff 
ought  to  have  set  off  his  demand.  Douglas  v. 
Hoag,  1  ib.  283. 

177.  If  the  defendant  cannot  substantiate  the 
whole  of  the  set-off  offered  by  him,  the  justice 
ought  not  wholly  to  reject  it ;  but  if  any  part  is 
proved,  it  ought  to  be  allowed,  and  if  the  balance 
found  for  the  defendant  exceed  $25,  judgment 
ought  to  be  given  against  the  plaintiff.  Smith  v. 
Burke,  10  ib.  110. 

178.  The  appointment  of  more  than  four  jus- 
tices of  the  peace  in  a  town  is  void.  People  v. 
Crarey,  6  Cow.  642. 

179.  In  a  proceeding  by  attachment,  under 
the  act  to  abolish  imprisonment,  Slc.,  a  justice 
cannot  render  judgment  for  a  demand  exceeding 
$50.     Comfort  v.  Oillespie,  13  Wend.  404. 

180.  The  legislature  have  the  right,  as  incident 
to  the  power  to  erect  new  counties,  to  enlarge  or 
limit  the  territorial  jurisdiction  of  justices  of  the 
peace.    Ex  parte  ATCoIZmiii,  1  Cow.  550. 


181 .  The  legislature  has  no  power  to  shoiteo 
the  constitutional  term  of  office  of  justices  of  the 
peace,  either  directly  or  indirectly,  by  the  erec- 
tion or  division  of  counties  ;  but  it  has  power  to 
enlarge  or  diminish  their  territorial  JQrisdictio&. 
People  V.  Garey,  6  ib.  642.   See  Coubtt,  19.  S.  C. 

9  ib,  640. 

182.  The  record  of  a  conviction  under  the  first 
section  of  the  act  of  session  11 ,  c.  6,  to  prevent  for- 
cible entries  and  detainers,  if  it  show  that  the 
justice  had  jurisdiction,  and  proceeded  regalar- 
ly,  is  a  bar  to  any  suit  against  the  justice.  Ma- 
ther V.  Hood,  8  Johns.  44. 

183.  A  nonsuit,  in  a  former  action  before  a  jus- 
tice, is  no  bar  to  a  new  action  for  the  same  cause. 
Youle  V.  Brotherton,  10  ib.  363. 

184.  A  justice  of  the  peace  may  nonsuit  the 
plaintiff,  when,  in  his  opinion,  the  testimony 
offered  by  him  does  not  support  the  actiop 
Clements  v.  Benjamin,  12  ib.  299. 

185.  A  justice  of  the  peace,  who,  in  fact,  keeps 
a  tavern,  although  he  have  no  license  for  that 
purpose,  is  disqualified  from  trying  a  cause ;  and 
it  is  immaterial  whether  the  suit  was  instituted 
before  or  after  he  commenced  keeping  the  tavern. 
Clayton  v.  Per  Dun,  13  ib.  218.  Appearing  and 
going  to  trial  will  not,  in  such  case,  give  the  jos- 
tice  jurisdiction,  ib. 

186.  A  jastice  cannot  reject  evidence,  or  act 
from  his  own  personal  knowledge  of  the  tmth  of 
the  facts.     Locke  v.  Smith,  10  ib.  250. 

187.  A  jastice  of  the  peace,  under  the  act  of 
25th  of  November,  1824,  c.  374,  has  a  right,  upon 
his  personal  view  of  offences  against  that  act,  to 
order  an  offender  into  custody  until  trial,  without 
issuing  a  warrant.  Farrel  v.  Warren,  3  Wend 
253. 

183.  Though  process  issued  by  a  jastice  maj 
be  altered  by  his  direction,  yet  a  general  au- 
thority by  him  to  a  constable  to  alter  the  dates  of 
executions  instead  of  renewing  them,  or  to  fill 
up  or  alter  process,  is  void.     Pierce  v.  Hubhari, 

10  Johns.  405. 

189.  Where  an  error  occurs  before  a  jastice  on 
the  trial  of  a  cause,  whether  with  or  without  a 
jury,  the  remedy  is  by  appeal.  In  all  other  cases, 
file  remedy  is  by  certiorari.  People  v.  Sehokarie, 
2  Wend.  260.     See  No.  259. 

190.  In  New  Jersey,  a  justice  of  the  peace  his 
not  jurisdiction  of  an  action  for  slander.  Sparks 
V.  Holston,  2  Penn.  844. 

191.  A  justice  of  the  peace  has  not  jurisdic- 
tion of  an  action  en  the  case  for  overflowing  land 
to  the  permanent  injury  of  the  freehold,  the  title 
of  land  necessarily  coming  in  question.  Fosfy' 
V.  Marsh,  2  South.  507. 

192.  Justices  of  the  peace  have  jurisdiction  of 
actions  on  the  case  for  special  damage  by  a  mas- 
ter for  an  assault  and  battery  on  his  servant 
Carman  v.  Smock,  1  Penn.  111. 

193.  A  justice  has  jurisdiction  of  an  action 
of  trespass  qu.  cl.  fr.  for  cutting  down  trees  and 
grass  growing,  and  digging  up  and  removing  the 
soil.    Gregory  V.  Kanouse,6H9laiL62. 

194.  Justices  of  the  peace  have  cognizance  of 
trespass  qu.  cl.fr.    Ming.  v.  Compfon,  1  Penn 
345.    But  may  be  ousted  of  jurisdiction  by  plea 
of  titie.  ib. 

195.  Credits  given  to  brinff  a  case  within  the 
jurisdiction  of  a  justice  of  the  peace,  most  be 
specifically  stated.    Pries  v.  Smock,  ib.  206. 

196.  The  rule  with  respect  to  the  justice's  ju- 
risdiction in  trespass  is,  that  when  the  nature  of 
the  action  is  such  that,  in  order  to  maintain  it, 
the  plaintiff  must  necessarily  show  on  his  part, 
whatever  may  be  the  defence,  something  wm 
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than  the  pedis  possession  the  mere  actual  occapaF 
tion,  ana  most  ^ive  some  evidence  of  title 
■trictly  so  called,  the  action  is  not  cognizable  in 
the  court  for  the  trial  of  small  causes,  in  New  Jer- 
sey ;  but  where  the  plaintiff  need  give  evidence 
of  no  more,  besides  the  commission  of  the  alleged 
trespass,  than  of  the  mere  possession,  the  action 
is  cognizable,  and  may  proceed  to  judgment,  un- 
less me  defendant  shall  interpose  a  plea  of  title, 
and  thereby,  under  the  statute,  suspend  the  ju- 
risdiction of  the  justice.  Gregory  v.  Kanouse^  6 
Halst.  62. 

197.  A  justice  of  the  peace  has  jurisdiction  if 
the  plaintiff  demand  no  more  than  $100,  interest 
and  principal,  though,  if  the  interest  were  calcu- 
lated at  seven  per  cent.,  the  whole  amount  would 
exceed  $100.     Saddle  River  v.  ColfaXj  1  ib.  115. 

198.  A  justice  may  solemnize  a  marriage  out 
of  the  county  for  which  he  was  commissioned. 
Pearson  v.  Howey^  6  ib.  12. 

199.  The  authority  of  two  justices  out  of  ses- 
sions to  try  in  a  summary  way  does  not  extend 
to  the  offence  of  receiving  stolen  goods.  State 
T.  Briton^  2  Penn.  949. 

200.  A- justice  of  the  peace  cannot  render 
judgment  without  a  trial.  Cotoperthioait  v.  Ho- 
mer,  2  Penn.  850.    Flemings  v.  JWsoman,  ib.  852. 

201.  A  justice  cannot  enter  judgment  on  the 
mere  default  of  the  defendant.  Torrence  v.  Van 
Emburgky  1  Penn.  106.  Sfnn  v.  Earnest,  ib.  155. 
Hendnckson  v.  Code,  ib.  322.  Crane  v.  Crane, 
2  ib.  412.  Cooper  v.  Madara,  ib.  531.  Keen  v. 
ScuU,  ib.  549.  Pearson  v.  Briggs,  ib.  621. 
Clarke  v.  Clarke,  ib.  724. 

202.  **I  give  judgment  with  the  jury,"  is  not 
a  sufficient  render  of  judgment  by  a^ustice  of 
the  peace.  Green  v.  Laurence,  2  ib.  848.  Van 
Houten  v.  Beam,  ib.  944. 

203.  Judgment  may  be  rendered  bv  a  justice 
on  ihe  con^ssion  of  tne  defendant.  P^andergriff 
Y.  Pierson,  2  ib.  992. 

204.  The  supreme  court  will  not  reverse  a  judg- 
ment confessed  in  the  court  for  the  trial  of  smtdl 
causes,  because  the  state  of  demand  is  defective. 
Branson  v.  Eayre,  7  Halst.  127. 

205.  A  justice,  by  consent  of  parties,  may  en- 
ter a  rule  of  reference,  and  the  judgment  on 
the  award  shall  bind  them.  Sckooley  v.  Thorn, 
Coxe,  71. 

206.  A  justice  cannot  proceed  in  a  cause,  in 
the  absence  of  the  defendant,  until  the  summons 
is  duly  returned  according  to  law.  Layton  v. 
Cooper,  1  Penn.  62.  Rape  v.  Titu^,  6  Halst. 
314. 

207.  On  the  default  of  the  defendant,  the 
plaintiff's  claim  must  be  proved  in  the  same  man- 
ner as  if  the  defendant  had  appeared.  Torrence 
V.  Van  Emburgh,  1  Penn.  106.  Cooper  v.  Mul- 
lin,  ib.  107.  But  it  need  not  appear  to  have  been 
a  trial  where  the  defendant  appeared.  Jessop  v. 
Skarp,  ib.  344. 

208.  Where  a  defendant  had  been  surprised,  at 
the  trial  in  a  justice's  court,  by  the  fraudulent 
conduct  of  the  plaintiff,  and  judgment  obtained 
against  him,  the  court  declared  the  proceedings 
null  and  void.     Loioring  v.  Ramsay,  2  ib.  630. 

209.  A  justice  may  not,  afler  the  trial,  exam- 
ine a  witness,  in  the  absence  of  the  defendant. 
Sloan  V.  HoUand,  2  ib.  997. 

210.  The  appearance  of  his  attorney  is  eqiva- 
lent  to  the  appearance  of  the  party,  in  an  action 
before  a  justice.    Morgan  v.  Eldridge,  2  ib.  658. 

211.  To  authorize  a  justice  to  enter  an  action 
"  by  agreement  of  the  parties  without  process," 
under  the  act  for  the  trial  of  small  causes,  the 
plaintiff  and  defendant  should  appear,  before  the 


justice,  to  manifest  their  consent,  or  some  persoa 
on  behalf  of  the  plaintiff,  having  competent 
authority,  verified  on  oath  before  the  iustice. 
Young  V.  Stout,  5  Halst.  302. 

212.  A  state  of  demand,  claiming  a  certain 
sum  of  money  "  for  that  the  defendant  used  and 
occupied  a  messuage  in  the  township  of  Wool- 
wich, from  the  25th  of  March,  1823,  to  the  25th 
of  March,  1824,"  is  insufficient.  Folwell  v.  Ford^ 
7  ib.  68. 

213.  A  state  of  demand  consisting  of  the  fol 
lowing  charge,  "  To  amount  of  goods  received,' 
is  insufficient.     Evans  v.  JifClelTan,  ib.  123. 

214.  A  state  of  demand  containing  this  item 
'*  Also,  vendue  account  of  principal  and  interest 
$32,"  is  bad.     South  v.  Decou,  ib.  125. 

215.  A  charge  in  the  plaintiff's  state  of  de 
mand,  "To  loading  vessel  at  his  wharf,"  &c. 
may  be  considered  as  a  charge  of  wharfage,  an* 
not  a  trespass.     Cornelius  v.  Jvins,  5  ib.  56. 

216.  A  general  charge  in  the  state  of  demand 
"  To  sundries,  as  per  day-book,"  if  it  stood  alone 
would  be  objectionable  ;  but'  if,  on  the  same  date, 
there  is  a  credit  given  the  defendants  for  thu 
same  amount,  and  in  the  same  language,  the 
judgment  will  not  be  reversed  for  the  generality 
of  me  charge,  t^. 

217.  In  an  action  by  a  father,  to  recover  wages 
due  to  his  daughter,  the  state  of  demand  musi 
show  that  he  is  entitled  to  the  wages.  Collet  v 
Smith,  7  ib.  125. 

218.  It  must  appear,  on  the  record  of  the  jus 
tice,  that  the  jury  were  sworn.  Seward  v.  Cham 
berlin,  2  Penn.  742.    Anonymous,  ib.  632. 

219.  Afler  a  justice  has  made  up  his  recora, 
and  delivered  a  copy  to  a  party,  upon  which  • 
certiorari  is  brought,  he  cannot  alter  the  recoro 
and  send  up  a  different  transcript.  Searing  y 
iMm,  2  South.  683. 

220.  A  justice  must  enter  the  names  of  aL 
witnesses  and  jurors  on  his  docket.  Idndsly  y 
Boyle,  1  Penn.  207.     Steclman  v.  Bolton,  ib.  321. 

221.  The  time  when  the  action  was  commenced, 
and  judgment  recorded,  should  be  entered  on  the 
docket.     De  MaretUille  v.  Oliver,  ib.  379. 

222.  A  justice  of  the  peace  cannot  issue  a 
venire  before  the  appearance  of  the  defendant ; 
but  if  a  jury  has  been  summoned,  and  the  defend- 
ant do  not  appear,  the  jury  may  be  dismissed  and 
the  cause  tried  by  the  justice.  fVillis  v.  M  'Dole, 
2  South.  501. 

223.  It  is  not  th6  duty  of  the  defendant  to  see 
that  the  venire  is  served,  in  an  action  before  a 
justice,  in  New  Jersey.  Morelander  v.  Hays,  1 
Penn.  161. 

224.  Slight  irregularities,  in  pleading  before 
justices,  will  not  ^  ground  of  reversal.  Brin^ 
ley  V.  Warts,  2  ib.  43§. 

225.  A  written  plea  is  not  required,  in  actions 
before  justices,  except  in  cases  of  set-off.  Bray 
V.  Van  Kote,  1  ib.  143. 

226.  A  justice  of  the  peace  cannot  give  evi- 
dence in  his  own  court.  M'Cormick  v.  Brook' 
field,  1  South.  69. 

227.  The  expiration  of  the  commission  of  a 
justice  of  the  peace  is  a  discontinuance  of  a  cause 
pending  before  him.    Ross  v.  Ford,  2  Penn.  906. 

2287j[t  is  irregular  for  the  justice  to  go  to  the 
jurors*  room,  mst  they  have  retired,  and  give 
them  further  instructions ;  if  such  are  required, 
it  must  be  done  in  open  court.  Hanee  v.  De- 
klyne,  2  ib.  659. 

229.  If  a  justice,  afler  hearing  a  cause,  takes 
time  to  consider  the  same,  he  must  either  make 
a  regular  adjournment  to  a  particular  day  and 
hour,  or  give  notice  to  the  parties  of  the  day  and 
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kovr  when  the  jndgmenl  wiJ  be  rendered.     Ed* 
wmrdt  r.  flonrc,  7  HalsL  106. 

230.  If  a  rammons  is  lerred  on  the  defendant, 
bj  being  left  at  his  houie,  in  his  absence  from  the 
state  on  Uwfiil  bnsiness,  and  the  justice,  in  his 
absence,  and  before  his  return,  hear  the  cause 
and  render  judgment  against  him,  the  supreme 
court  may  reyerse  the  judgment,  if  they  are  sat- 
isfied that  injustice  has  been  done  the  defendant. 
Combs  v.  Johnson,  ib.  245. 

231.  No  action  lies  against  a  justice  fiir  an  er- 
roneous judgment  or  proceeding  in  a  cause  with- 
in his  jurisdiction.     LUile  t.  Moore,  1  South.  74. 

232.  Original  papers  cannot  be  taken  from  the 
files  of  a  justice,  to  be  used  in  the  supreme  court, 
without  a  rule  regularly  entered,  showing  when 
and  why  they  were  taken.  Miller  t.  Carkart, 
2  lb.  720. 

233.  In  Pennsylvania,  a  justice  of  the  peace 
must  have  his  place  of  administering  justice. 
Kiw  Y.  King,  1  Pennsyl.  15. 

234.  A  justice  of  the  peace  cannot  do  an  of- 
ficial act  out  of  the  county  for  which  he  was  ap- 
pointed.    Share  t.  Anderson,  7  S.  &.  R.  43. 

235.  A  trespass  which  might  be  made  the 
foundation  of  an  action  of  trover,  is  not  within 
the  jurisdiction  of  a  justice  of  the  peace.  Lauh 
'enee  v.  DouhUhower,  2  Dall.  73. 

236.  Justices  have  not  jurisdiction  in  trespass 
over  $20.     Dunn  v.  French,  2  Binn.  173. 

237.  A  justice  of  the  peace  for  Philadelphia 
may  commit  a  vagrant  to  jail  for  one  month  to 
hard  labor,  if  convicted  before  him.  Common- 
toealth  V.  HoUoway,  5  ib.  516. 

238.  A  justice  has  jurisdiction  in  a  suit  brought 
by  an  indorsee  on  a  promissory  note,  though 
land  is  the  consideration  of  the  note.  Camp  v. 
Walker,  5  Watts,  482. 

239.  A  justice  has  no  jurisdiction  in  a  suit  on 
a  promissorr  note  given  in  consideration  of  a 
right  to  dig  a  mill-race,  Ac.  Goddard  v. 
M'Kean,  6  ib.  337. 

240.  Justices  of  the  peace  have  no  jurisdiction 
of  contracts  that  concern  the  realty,  where  title 
to  land  may  come  in  question.  Seekrist  v.  Con- 
nellee,  3  Pennsyl.  388. 

241.  The  act  of  1st  of  March,  1799,  extending 
the  power  of  justices,  A^c,  comprehends  cases 
where  the  damage  arises  by  an  actual  injury  on 
the  body  of  the  property.  Masteller  v.  Trimblevt 
6  Binn.  33. 

242.  A  justice,  in  Pennsylvania,  incurs  the  pen- 
alty of  the  act  of  28th  of  March,  1814,  for  taking 
fees,  though  he  do  it  by  mistake.  Coates  v.  Wal- 
lace,  17  S.  &.  R.  75. 

243.  If  a  justice  of  the  peace  issues  an  order  or 
warrant  of  arrest,  contrary  to  the  provisions  of 
the  constitution  of  the  state,  or  for  a  matter  over 
which  he  has  no  jurisdiction,  and  the  party  is 
arrested,  the  justice  is  liable  in  trespass.  John- 
son V.  Tompkins,  1  Bald.  571.  Nor  is  any  notice 
requisite,  oefore  such  suit,  by  any  act  of  that 
state.  i6. 

244.  Justices  of  the  peace  may  receive  proof 
of  the  service  of  process  of  ejectment  issuing  out 
of  the  circuit  court  of  the  United  States.  HtUdO" 
hoper  V.  StUes,  1  Wash.  C.  C.  135. 

245.  A  justice  of  the  peace  cannot  enter  judg- 
ment  on  a  warrant  of  attorney,  liberty  v.  Daw' 
son,  1  -Binn.  105. 

246.  The  chief  justice  and  judges  of  the 
supreme  court  are  ex  officio  justices  of  the  peace, 
and  may  take  recognizances  for  good  behavior 
towards  the  commonwealth,  and  all  the  liege 
people.     RespubUca  v.  Cobbet,  3  Teates,  93. 

947.   Under  i^  statute,  a  justice  of  the  peaoe 


marrying  a  daughter,  without  the  consent  of  hel 
father,  is  liable  to  the  iather  in  the  sam  of  £5G. 
Maeklin  v.  Taylor,  Addis.  212.  See  Husisn  t. 
Cterk,  ib.  346. 

248.  It  is  no  objection  to  the  exemplification 
of  a  deed,  that  the  justice  who  wrote  and  certified 
the  acknowledgment  did  not  also  state  himself 
a  justice  of  the  peace,  in  the  certificate,  if  the 
omission  be  supplied  by  proof  of  that  fact  it  the 
trial.  If  he  do  so  style  himself,  that  is  priwu 
facie  evidence  of  the  fact.  Khoadts  v.  Sdin,  4 
Wash.  C.  C.  715. 

249.  In  Virginta,  a  justice  of  the  peace,  by  be- 
coming a  mail  contractor  and  carrier,  is  disqaali- 
fied  from  holding  and  exercising  his  office.  Cns- 
monwealth  v.  Israel,  1  Virg.  Cas.  317. 

250.  Where  a  justice  of  the  peace  had  been 
indicted  for  drunkenness  while  in  the  execution 
of  his  official  duties,  and,  tried  by  a  jury,  fbond 
guilty,  it  was  held,  that  he  ought  to  be  remored 
from  his  office.  Commonwealth  v.  Alexander,  1 
ib.  156.     Commonwealth  v.  Mann,  ib.  308. 

251.  In  an  indictment  against  justicet  of  the 
peace  for  misbehavior  in  office,  it  is  meceeauj 
that  the  act  imputed  as  misbehavior  should  be 
distinctly  and  substantially  charged  to  hare  been 
done  corruptly,  &c.,  and  should  also  chaxfe  a 
scienter.    Jacob's  case,  2  Leigh.  709. 

252.  Where  a  justice  of  the  peace  maliciously 
issued  a  warrant,  commanding  a  person  to  appear 
before  him  and  answer  the  complaint  of  another 
person,  and  adjudged  him  to  pay  costs,  when  in 
fact  said  complaint  was  never  made  to  him,  it 
was  held,  that  he  was  guilty  of  malfeasance,  and 
he  was  accordingly  indicted,  fined,  and  remoyed 
from  office.  Waliace  v.  CommonwealUi,  2  Vir^. 
Cas.  130. 

253.  Where  a  justice  of  the  peace  forfeits  his 
office  by  an  acceptance  of  another  office,  such  ac 
ceptance  does  not  vacate  such  of  his  subseqaent 
acts  as  may  have  been  done  before  his  disquali- 
fication is  established  by  some  proper  judicial 
tribunal.    Maddox  v.  Ewell,  ib.  59. 

254.  A  conviction  and  judgment  for  felon j, 
against  a  justice  of  the  peace,  is  a  f<Hfeitare  of 
his  office,  and  incapacitates  him  from  ever  after- 
wards acting  under  his  commission.  Nor  does 
a  pardon  avoid  the  forfeiture,  or  restore  his 
capacity.     Fugate's  case,  2  Leigh.  724. 

255.  A  justice  of  the  peace  of  the  county  of  A. 
left  the  state,  with  intent  to  reside  in  another 
state.  He  remained  in  another  state  nine  months, 
but  did  not  estaUish  his  permanent  residence 
there.  He  then  returned,  and  resumed  his  for- 
mer residence  in  the  county  of  A.,  in  Virgiaia. 
Held,  that  he  had  no  right  to  reeume  hit  office 
of  j ustice  of  the  peace  of  A.  Ponlson  v.  Justicet^ 
ib.  743. 

256.  A  justice  of  the  peace  may  be  amerced, 
and  removed  from  office,  upon  an  information 
against  him,  in  a  superior  court  of  criminal  juris- 
diction, for  misbehavior  in  office.  CommonwtsUk 
V.  Mexander,  4  H.  db  M.  522.  Bein^  intoxicated 
while  in  the  discharge  of  his  official  duties  is 
a  sufficient  misbehavior  for  such  proceedings 
against  him.  ib.  If  the  jury,  in  such  case,  M 
the  defendant  **  guilty  "  generally,  it  is  sufficient 
to  authorize  the  judgment  of  a  motion  from 
office;  and  no  further  testimony  is  admissible 
before  the  court,  after  the  discharge  of  the  juiy. 

257.  In  North  Carolina,  the  jurisdiction  of  a 
justice  of  the  peace  extends  only  to  cases  of  debts 
and  demands  where  there  is  a  balance  due  asee^ 
tainable  by  legal  computation,  and  not  where  lbs 
claim  lies  -in  general  damages  for  non-perfem* 
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•nee  of  an  tasumpsit.     State  ▼.  Alexander^  4 
Hawks.  182. 

258.  In  defence  to  an  action  on  a  indgment  of 
a  juBtice,  it  it  competent  to  show  ab  extra  that  it 
was  rendered  out  of  the  county  of  his  jurisdic- 
lion.  HamUt&n  v.  Wright,  4  ib.  283.  It  Beems 
that  a  justice's  judgment  is  so  far  of  record  that 
its  merits  cannot  be  examined,  but  its  authentic 
city  may.     See  Bain  v.  Hunt,  3  ib.  572. 

259.  A  justice  of  the  peace  has  no  authority  to 
discharge  a  prisoner  on  execution  without  a  spe- 
cial power  from  the  plaintiff  for  that  purpose. 
yan  Slvck  T.  Taylor,  9  Johns.  146.  And  if  the 
constable  having  the  prisoner  discharge  him  on 
Buch  order,  giyen  without  such  power,  he  will  be 
liable  for  an  escape,  ib. 

260.  The  act  of  South  Carolina,  of  1778,  re- 
quiring justices  of  the  peace  to  sign  a  roll  in  the 
office  of  the  secretary  of  state  before  exercising 
their  offices,  is  virtually  repealed^  Morrison  t. 
Barksdale,  Harper,  101. 

261.  A  justice  of  the  peace  may  issue  a  war- 
rant for  abusive  words  in  relation  to  his  office, 
and  threats  of  personal  injury  to  himself,  and 
require  the  party  to  grive  security  for  his  good 
behavior.     Edmingon  v.  Frean,  2  Hill,  S.  C.  410. 

262.  One  justice  of  the  peace  cannot  supersede 
a  warrant  issued  by  others  for  an  offence  com- 
mitted against  the  state.  Colvert  v.  Moore,  1 
Bailey,  549. 

263.  A  justice  of  the  peace  is  legally  qualified 
to  act  as  such,  without  a  commission.  BUly  v. 
5^af6,  2N.&M.  356. 

264.  The  jurisdiction  of  magistrates  as  to  cases 
tinder  six  dollars  is  exclusive  and  conclusive. 
Pemting  v.  Porter,  1  Rep.  Con  Ct.  396. 

265.  A  justice  of  the  peace  has  jurisdiction  in 
all  cases  ex  contractu,  for  any  sum  not  exceed- 
ing$20.     Dehruehl  v.  Parker,  Const.  Rep.  475. 

1b&5.  The  act  of  1812  does  not  confer  jurisdic- 
tion on  magistrates,  in  cases  between  landlords 
and  tenants,  yirhere  there  are  not  written  leases. 
Martin  v.  Murphy,  ib.  762. 

267.  Justices  of  the  peace  hare  jurisdiction  In 
eases  of  forcible  entry  and  detainer,  by  the 
English  statutes  expressly  made  of  force  in  South 
Carolina.     State  v.  Huntingd&n,  ib.  325. 

268.  A  justice  of  the  peace  cannot  take  cogni- 
aance  of  a  suit  against  a  constable  for  neglect  in 
collecting  executions  delivered  to  him :  his  juris- 
diction is  limited  to  cases  arising  out  of  contract. 
Davenport  v.  Corley,  1  Bailey,  594. 

269.  No  attachment  can  be  issued'  by  a  justice 
of  the  peace  upon  a  charge  of  a  tortious  act,  but 
only  between  debtor  and  creditor.  White  v.  Me- 
toy.  Const.  Rep.  467. 

STTO.  The  penalty  imposed,  by  the  act  of  1740, 
upon  a  free  negro  who  harbors  a  slave,  cannot  be 
recovered  before  a  justice  of  the  peace  and  two 
freeholders,  smce  the  act  of  1791,  which  confines 
their  jurisdiction  to  cases  of  debt  and  contract. 
Slate  V.  Marshall,  2  M'Cord,  63. 

271.  Justices  have  the  power  to  commit  fbr 
contempts  offered  to  them  in  their  judicial  ca- 
pacity. Uning  V.  Bentham,  2  Bay,  1.  State  v. 
Johnson,  ib.  385. 

272.  To  make  a  magistrate  liable  in  a  civil 
action  for  the  consequences  of  an  error  in  judg- 
ment, in  a  matter  over  which  he  had  jurisdiction, 
corruption  must  appear  from  the  grossness  of  the 
circumstances,  or  be  proved  eUiunde.  Peake  v. 
Cantey,  3  M'Cord,  107. 

273.  Justices  of  the  peace  are  not  answerable 
criminally  for  error  of  judgment.  State  v.  Porter, 
Const.  Rep.  694. 

274.  A  justice  of  the  peace  is  not  liable,  in  a 


special  action  on  the  ease,  for  an  a^  done  in  his 
judicial  capacity.     Lining  v.  Bentham,  2  Bay,  1. 

275.  A  magistrate  is  not  liable  for  what  he 
does  in  his  judicial  capacity,  unless  he  acts  cor- 
ruptly or  oppressively.  Lining  v.  Bentham,  2 
Bay,  1 .     State  v.  Johnson,  2  ib.  385. 

276.  A  judicial  officer  is  not  liable  for  an  iiyury 
which  may  come  to  a  party  by  reason  of  any 
error  of  judgment  which  the  officer  may  have 
committed  by  his  adjudication,  in  a  trial  before 
him.    Reid  v.  Hood,  2  N.  &  M.  166. 

277.  In  Georgia,,  a  justice  of  the  peace  has  no 
jurisdiction  in  a  process  of  forcible  entry  and 
detainer.     Ex  parte  Putnam,  Charlt  76. 

278.  In  Alabama,  where  the  addition  of  interest 
makes  a  claim  more  than  $50,  this  takes  the 
claim  out  of  the  jurisdiction  of  a  justice  of  the 
peace.     Hogan  v.  Odam,  3  Stew.  58. 

279.  The  balance,  less  than  $50,  of  an  account 
originally  above  that  sum,  is  recoverable  before  a 
justice  of  the  peace,  under  the  statute  of  Ala- 
bama, limiting  their  jurisdiction  to  claims  not 
above  $50.     Baird  v.  J^iehols,  2  Porter,  186. 

280.  In  an  action  before  a  justice  of  the  peace, 
having  jurisdiction  in  actions  to  recover  less  than 
$50,  the  defendant  may  file  in  offset  a  debt  ex- 
ceeding that  amount.  Botoman  v.  Gary,  Minor, 
326. 

281.  A  creditor  may  relinquish  a  part  of  his 
claim,  so  as  to  bring  it  within  the  jurisdiction 
of  a  justice  of  the  peace.  King  v.  Dougherty,  2 
Stew.  487. 

282.  A  justice  of  the  peace  need  not  record 
any  evidence  in  a  case  before  him  except  such 
as  is  objected  to ;  that  roust  appear  of  record, 
whether  admitted  or  not.  Lecatt  v.  Stewart^ 
2  Stew.  474.  Ward  v.  Lewis,  1  ib.  26.  Mead 
V.  Daniel,  2  Port.  86. 

283.  Proceedings  before  a  justice  of  the  peace 
(except  in  cases  of  forcible  entry  and  detainer  by 
statute)  are  not  matters  of  record,  and  theur 
irregularities  must  be  shown  by  bill  of  excep- 
tions.    Oayle  v.  Turner,  Minor,  204. 

284.  A  justice  of  the  peace  may  give  judg- 
ment, in  debt,  for  the  penalty  imposed  by  the 
statute  of  1811,  on  the  first  conviction  against 
any  one  marking  with  his  own  mark  any  un- 
marked hog,  &c.,  without  the  owner's  consent. 
And  the  trial  need  not  be  had  before  a  jury, 
the  offence  being  merely  penal  and  not  criminal. 
Reagh  V.  Spawn,  3  Stew.  100. 

285.  Where  an  execution,  issued  by  a  justice 
of  the  peace,  is  levied  on  real  estate  claimed  by 
a  third  person,  the  justice  cannot  award  a  venire 
to  try  title  —  the  circuit  court  having  exclusive 
jurisdiction  in  such  case.  MDanid  r.  Moody, 
ib.  314. 

286.  A  justice  of  the  peace  is  competent  to 
prove  his  warrant  and  proceedings  by  their  pro- 
duction and  his  oath,  in  a  case  wnere  be  is  not 
interested.  Scott  jr.  MCrary,  I'ib.ZXS.  And  if 
the  proceedings  be  had  before  two  justioes,  and 
be  signed  by  both,  the  testimony  of  one  is  suffi- 
cient to  prove  them.  ib. 

287.  The  sUtute  of  1823,  which  provides  that 
the  defendant  in  certain  actions  shall  not  be  held 
to  bail  unless  the  plaintiff  make  oath,  ^*  before 
some  jud^,  justice  of  the  peace,  or  the  cleric 
who  mav  issue  the  process,  that  the  defendant  is 
indebted,  &c.,  does  not  limit  the  authority  of  jus- 
tices of  the  peace  to  administer  such  oath  to  cases 
within  their  jurisdiction.  Wikojf  v.  Ta-^or,  2 
Stew.  Sl  Port.  105. 

288.  Sworn  copies  of  proceedings,  in  a  suit  had 
before  a  justice  of  the  peace  in  anotiier  state,  are 
admissible  as  evidence  of  such  proceedings,  in 
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the  absence  of  any  statute  mode  of  proof  of  such 
proceedingra  by  the  former  state.  M'Gee  v.  Shef- 
field, 3  Stew.  &  Port.  351. 

289.  In  Tennessee,  a  justice  of  the  peace  has 
no  jurisdiction  where  the  judgment  amounts  to 
more  than  |)100.  Morrow  v.  GaUotoay,  Mart.  &, 
Yerg.  241. 

290.  A  justice  of  the  peace  has  no  jurisdiction 
over  the  real  estate  of  a  debtor  if  there  be  per- 
sonal property  sufficient  to  satisfy  the  debt. 
PuckeU  y.  Otoen,  Peck,  167. 

291.  No  pleadings  need  be  made  up  in  a  case 
before  a  justice.     Baker  y.  JiUenj  2  Overt.  175. 

292.  The  record  must  show  that  the  requisite 
number  of  justices  of  the  peace  constituted  the 
court  in  the  transaction  of  all  county  business, 
such  as  an  appropriation  of  public  money  by 
the  court  to  the  use  of  an  individual.  CoUman 
y.  Smith,  Mart.  &,  Yerg.  36. 

293.  Under  the  constitution  of  Kentucky,  and 
the  statute  of  1792,  a  person  cannot  hold  the 
office  of  justice  of  the  peace  and  of  sheriff  at  the 
same  time.  Richardson  y.  Justices,  Ky.  Dec. 
199. 

294.  Where  the  law  limits  the  jurisdiction  of 
justices  of  the  peace  to  £5,  they  have  no  juris- 
diction of  contracts  exceeding  that  amount, 
though  payments  have  been  made  reducing  the 
sum,  unless  such  payments  were  indorsed.  Far- 
roto  y.  Summers,  3  Litt.  460. 

295.  The  statute  giving  justices  of  the  peace 
jurisdiction  of  all  sums  not  exceeding  ^50  gives 
no  jurisdiction  over  a  contract  payable  in  other 
property  than  money,   ib. 

^61  Justices  of  the  peace  have  jurisdiction  of 
actions  for  breach  of  covenant  where  *the  dam- 
ages claimed  do  not  exceed  ^50.  Fortune  y. 
Howard,  4  J.  J.  Marsh.  171. 

297.  A  justice  of  the  peace  has  jurisdiction 
to  hear  and  determine  a  complaint  for  stopping 
the  highway,  and  to  give  judgment  for  a  sum 
exceedmg  twenty-five  shillings,  at  the  rate  fixed 
by  law  for  continuance  of  the  obstruction,  if  less 
than  £5.     Walker  y.  Floyd,  4  Bibb,  237. 

298.  A  justice  of  the  peace  has  no  jurisdiction 
over  an  action  for  breach  of  contract,  where  the 
damages  are  indeterminate.  Huling  v.  Rife,  3  J. 
J.  Marsh.  587. 

299.  A  justice  of  the  peace  has  the  same  au- 
thority to  quash  an  illegal  or  irregular  replevin 
bond,  taken  on  an  execution  issued  by  him,  as 
courts  have.     Thomas  v.  Clarke,  1  Litt.  287. 

300.  A  justice  of  the  peace  has  not  jurisdic- 
tion of  a  motion  against  a  constable  for  failing  to 
return  an  execution  for  $42,  the  act  of  1815, 
authorizing  such  motion,  having  expired.  Lane 
y.  Younff,  1  ib.  40. 

301.  A  justice  of  the  peace  has  not  jurisdic- 
tion of  a  motion  against  a  constable  for  failing  to 
return  an  execution  for  the  sum  of  $30.  Abbey 
V.  Thomas,  2  ib.  166. 

302.  One  justice  of  the  peace  has  no  authority 
to  issue  an  execution  upon  the  judgment  of 
another,  who  remains  in  office  and  retains  his 
records.     Clifford  v.  Cabiness,  1  Dana,  384. 

303.  In  trespass  against  a  justice  of  the  peace 
and  a  constable,  under  a  joint  plea  of  not  guilty, 
either  defendant  may  prove  by  oral  evidence 
that  the  former  has  acted,  for  a  number  of  years, 
as  a  justice  of  the  peace.  Jfoland  v.  Moore,  2 
Litt.  365. 

304.  A  justice  of  the  peace  is  liable  to  an 
action  for  exercising  authority  where  he  has 
none.     Ely  y.  Thompson,  3  A.  iC.  Marsh.  70. 

305.  A  temporary  removal  of  a  justice  of  the 
peace  from  his  county,  with  an  intent  to  stay  four 


months  and  then  return,  does  not  vacate  lua 
office.     Lyon  v.  Convmonwealth,  3  Bibb,  430. 

306.  An  action  will  not  lie  against  a  justice  of 
the  peace  for  an  act  done  judicially,  and  witliia 
the  scope  of  his  jurisdiction,  unless  he  actB  coi^ 
ruptly,  or  from  impure  motives.  Gregory  v. 
Brown,  4  ib.  28. 

307.  If  a  justice  of  the  peace  acts  within  his 
jurisdiction,  he  is  not  responsible  for  an  errone- 
ous judgment,  and  such  judgment  is  a  justifica- 
tion to  the  officer  in  carrying  the  judgment  into 
execution.     Walker  v.  Floyd,  4  ib.  237. 

308.  In  Illinois,  if  a  justice  of  the  peace  offi- 
ciously, and  without  any  complaint  on  oath  or  of 
his  own  knowledge,  issues  his  warrant  to  appre- 
hend a  person,  he  will  be  liable  in  an  action  of 
trespass.     Flack  y.  Harrington,  Breese,  165. 

309.  A  justice  of  the  peace  has  no  power  to  in- 
vestigate an  account  exceeding  $100,  though  it 
may  be  reduced  by  credits  to  a  sum  less  than 
$100.  Clark  y.  Cornelius,  ib.  21.  Blue  v.  Weir, 
ib.  293. 

310.  Although  the  accounts  of  the  plaintiff 
may  originally  nave  amounted  to  more  than  $100, 

J  ret,  if  the  derendant  admits  a  balance  to  be  due  of 
ess  than  $100,  and  promises  to  pay  it,  a  justice  of 
the  peace  has  jurisdiction.  Mauver  v.  Deriek,'\h. 
153. 

311.  Where  it  appears,  from  the  account  of 
the  plaintiff,  that  he  claims  less  than  $100  be- 
fore a  justice  of  the  peace,  the  justice  is  not 
ousted  of  his  jurisdiction  though  a  witness  should 
prove  that  the  plaintiff  was  entitled  to  more  than 
$100.  The  plaintiff's  own  claim  must  dete^ 
mine  the  jurisdiction.     Ellis  v.  Snider,  ib.  263. 

312.  At  common  law  a  justice  may  authorixe 
any  person  he  pleases  to  be  his  officer ;  and  under 
the  act  of  22d  March,  1819,  a  magistrate  can  ap- 
point a  constable  in  a  criminal  case,  where  there 
is  a  probability  that  the  criminal  will  esc^. 
Flack  V.  ^nkeny,  ib.  144. 

313.  In  Indiana,  a  justice  of  the  peace  cannot 
in  ar  summary  way  punish  by  fine  trivial  breaches 
of  the  peace,  and  give  judgment  and  award  exe- 
cution, without  causing  the  offender  to  be  brought 
before  him,  so  as  to  obtain  jurisdiction  of  the  pe^ 
son  as  well  as  of  the  crime.  Logan  v.  Siggerson, 
2  Blackf  266. 

314.  Justices  of  the  peace,  by  a  statute  of 
1823,  had  a  genera]  jurisdiction  to  the  amount  of 

r,  and  they  could  take  judgment  by  confession 
any  amount  not  exceeding  $100,  provided 
the  defendant  made  oath  that  the  judgment 
was  not  confessed  to  defraud  creditors.  Held, 
that  the  justice's  record  of  a  judgment  confessed, 
exceeding  $50,  must  show  the  oath  to  have  been 
taken,  or  he  will  be  considered  as  having  had  no 
jurisdiction.     M^ Fadin  y.  (rill,  1  ih.Z09, 

315.  A  justice  of  the  peace  may  have  jurisdic- 
tion of  a  suit,  though  the  plaintiff  s  account  ex- 
ceed $100,  if  it  be  reduced  by  credits  below  that 
sum,  and  the  balance  only  be  demanded.  JVao- 
land  v.  JVee5,  3  ib.  460. 

316.  The  jurisdiction  of  a  justice  of  the  peace 
is  limited :  when  that  jurisdiction  is  transcended, 
responsibility  attaches,  and  every  thing  dope  is 
void.  This  principle  applies  whether  the  want 
of  jurisdiction  embraces  the  subject-matter  or  the 
person.  Wise  y.  Withers,  3  Cranch,  331.  BsU 
y.  Rogers,  2  Blackf  429. 

317.  The  jurisdiction  of  justices  of  the  pcacs 
does  not  extend  to  cases  in  which  an  executor  or 
administrator  is  either  plaintiff  or  defendant 
Simonds  v.  Colvert,  2  Blackf  413. 

318.  In  an  action  of  debt  before  a  justice  of 
the  peace,  on  a  bond  in  the  penal^  of  $175,  the 
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plaintiff',  in  the  statement  of  hit  demand,  claimed 
^1  25.  Held,  that  the  justice  bad  jurisdiction. 
Washburn  v.  Payne,  2  ib.  216. 

319.  To  an  action  of  debt  before  a  justice  of 
the  peace  in  Monroe  township,  Washington 
county,  Indiana,  the  defendant  pleaded  that  he 
was  not  resident  in  that  township,  nor  was  the 
debt  contracted  there.  Jfelson  v.  Idnk,  3  ib. 
101. 

320.  If  satisfaction  of  a  judgment  be  entered 
by  a  justice  of  the  peace  on  his  docket,  he  and 
his  sureties  are  liable  for  the  amount  to  the  judg- 
ment creditor,  no  matter  for  what  consideration 
the  satisfaction  was  entered,  unless  the  creditor 
was  a  party  to  the  arrangement.  Modisett  v. 
Governor,  2  ib.  135. 

321.  If  a  justice  of  the  peace,  in  the  discharge 
of  any  of  his  ministerial  or  judicial  duties,  act 
corruptly  to  the  injury  of  a  party,  his  conduct  is 
a  breacn  of  the  condition  of  bib  official  bond. 
State  y.  Flinn,  3  ib.  72. 

322.  In  Ohio,  a  justice  of  the  peace  has  juris- 
diction in  case  of  a  nuisance  to  real  estate,  where 
the  damages  are  under  $100.  Maellra  t.  Flowers, 
7  Ham.  (Part  2d,)  230. 

323.  Justices  of  the  peace  have  not  jurisdiction 
jf  actions  upon  the  case  for  a  nuisance.  Jfiekols 
y.  Patterson,  4  ib.  200. 

324.  In  Ohio,  a  justice  of  the  peace  has  juris- 
diction of  an  action  against  a  corporation.  -  Hard- 
ing  y.  Trustees  of  J*.  Haven  Tovmship,  3  ib.  227. 

325.  A  justice  of  the  peace,  on  an  Appeal  from 
his  judgment,  is  bound  to  giye  a  transcript  to  the 
appellant,  on  a  demand  for  it,  and  a  tender  of 
the  fee,  and  cannot  insist  on  the  costs  being  first 
paid.     LefingweU  y.  Flint,  1  ib.  274. 

326.  A  justice  of  the  peace  is  liable  for  negli- 
gently entering  a  recognizance  so  as  to  be  in- 
effectual.    Kerns  y.  Schoonmaker,  4  ib.  331. 

327.  A  justice's  court,  in  Pennsylyania,  is  not 
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I.  ApfUaUion,  WarranJt,  and  Location. 
II.    Entry, 

III.  Patent  and  Grant. 

IV.  Survey  and  Certificates  of  Survey,     (a.) 
'  In  Pennsylvania,     (b.)    In  other  States. 

V.    Caveat  to  claim. 
VI.    Title   generally,  Evidences  of  Title  and 

Deed. 
VII.   Prescription  and  Possession^  adverse  and 
otherwise. 
VIII.   Improvements,  Settlers,  and  vacant  Lands. 
IX.  Action  of  Trespass  for  mesne  Profits 
X.   Forfeiture  of  Lands. 
XI.   Statutes  of  the  different  States. 
XII.   Indian  Title  and  Lands, 
XIII.    Other  Matters. 


I.    Application,  Warrant,  and  Location. 

1.  The  Pennsylyania  act  of  22d  April,  1794, 
prohibiting  new  applications  for  land,  does  not 
prohibit  altering  the  names  of  former  applicants. 
Fmdkner  v.  Eddy,  1  Binn.  188. 

2.  The  practice  of  the  Pennsylyania  land-office, 
as  to  drawing  applications  of  the  same  date,  de- 
scriptiye  andiiidescriptiye  applications, diligence 
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C.  C.  291 .  The  date  of  the  wamnt,  and  not  that 
of  the  payment  of  the  purchase  money,  ia  the 
period  from  which  the  two  years,  allowed  for 
the  settlement  of  lands  in  the  new  purchase, 
is  to  run.  ib. 

8.  In  Pennsylvania,  an  unreasonable  delay  in 
executin^^  a  warrant  invalidates  it,  if  any  right 
intervenes.     Goddard  v.  Gloninger^  5  Watts,  £)9. 

9.  In  Pennsylvania,  an  unreasonable  delay  in 
pursuing  a  claim  under  a  warrant  or  a  location 
will  be  fatal  to  such  claim.  Dunning  v.  Ca^ 
rtUhers^  4  Teates,  13. 

10.  In  Pennsylvania,  a  warrant  though  unexe- 
cuted 37  years,  may  be  valid,  if  no  right  inter- 
venes. M' Donald  v.  MtdkoUan,  5  Watte,  173. 
Steinmetz  v.  Logan^  ib.  518. 

11.  In  Pennsylvania,  a  warrant  dated  1763, 
and  abandoned  till  1812,  may  give  no  right; 
otherwise,  if  it  has  been  followed  in  a  reasonable 
time  by  a  survey,  which  has  been  destroyed 
withou|  the  fault  of  the  warrantee;  or  it  may 
give  a  right,  if  possessed  and  marked  out  by  the 
warrantee,  though  there  is  no  survey  till  1612. 
Graham  v.  M4fore^  4  S.  &  R.  467. 

12.  In  Pennsylvania,  a  precisely  descriptive 
warrant  or  application  gives  title  from  ite  date, 
and  a  vague  warrant  from  the  time  of  ite  survey, 
which  must  be  made  and  returned  in  a  reasona- 
ble time.  Star  v.  Bradfardy  2  Pennsyl.  384.  But 
where  the  return  is  delayed  or  altered  by  the 
surveyor  or  his  agente,  the  owner  will  not  be 
postponed.  H.    Acre  v.  Gilbert,  3  ib.  299. 

13.  In  Pennsylvania,  in  case  of  descriptive  war- 
rante,  the  title  attaches  from  the  date  of  the  war- 
rant, if  due  diligence  in  obtaining  a  survey  is 
used  ;  where  the  description  is  loose,  allowing  a 
margin  of  miles,  the  title  atteches  on  survey ; 
and  in  case  of  shifted  warrante,  the  survey  (ex- 
cept to  those  who  have  notice)  has  no  effect  till 
returned  and  accepted  by  the  surveyor-general. 
Lauman  v.  ThorruiSy  4  Binn.  51. 

14.  In  Pennsylvania,  a  descriptive  warrant,  on 
which  a  survey  and  patent  are  afterwards  duly 
obteined,  veste  a  title  in  the  holder  sufficient  to 
maintein  trespass  from  the  date  of  such  warrant. 
Bechtell  V.  Rhoads,  3  S.  dt  R.  333. 

15.  In  Pennsylvania,  on  a  vague  warrant  or 
location,  the  title  veste  from  the  time  of  survey ; 
on  shifted  warrante  or  locations,  not  until  the 
return  of  the  survey.  Armstrong  v.  Morgan,  3 
Yeates,  529. 

16.  In  Pennsylvania,  a  warrant  paid  for,  but 
unsigned  by  the  governor,  confers  an  authority 
to  survey  land.     Gripe  v.  Baird,  4  ib.  215. 

17.  In  Pennsylvania,  a  precise  warrant  is  pre- 
ferred to  an  earlier  indescriptive  one  before  sur- 
vey.    Mead  v.  Haymaker,  3  ib.  67. 

18.  In  Pennsylvania,  a  warrant  which  loses  ite 
descriptive  location  by  a  prior  warrant  may  be 
laid  on  any  vacant  land.  Betl  v.  Levers,  4  Dall. 
210.     Hepburn  v.  Lsvy,  ib.  218. 

19.  By  the  practice  of  Pennsylvania,  relative 
to  land  titles,  if  a  warrant  is  taken  out  for  land 
adjoining  A  B,  and  it  is  found  that  the  land 
adjoining  A  B  has  been  previously  teken  up,  it 
may  be  laid  upon  the  land  adjoining  that  so  held 
by  a  previous  title.  Huidekoper  v.  Jf  Clean,  1 
Wash.  C.  C.  136. 

20.  In  Pennsylvania,  if  a  warrant  be  located  on 
one  tract,  and  it  is  afterwards  lifted  and  located 
on  another  tract,  to  which  no  person  has  in  the 
mean  time  acquired  a  title,  this  is  valid  to  vest  a 
title  in  the  first  locator  to  the  tract  to  which  the 
warrant  is  removed.  Huidekoper  v.  Burrus,  1 
ib.  109.  Aliter,  if  an  intermediate  title  has  been 
acquired,  ib. 


21.  The  practice  in  Pennsylvania  has  been, 
where  one  person  tekes  out  a  number  of  warrants 
to  cover  a  large  tract  of  land,  to  describe  partic- 
ularly in  the  leading  warrant  the  tract  it  is  in- 
tended to  cover,  and  the  other  warrante  are  sen- 
erally  made  out  as  adjoining  this  and  each  ouer. 
ifr.  The  uncertainty  of  the  description  in  the 
adjoining  warrante  is  supplied  by  the  lurvey,  and 
if  this  act  be  performed  before  any  adverse  titie 
to  the  land  accrues  in  a  third  person,  the  ancer- 
teinty  of  the  warrant  forms  no  objection,  ik. 

22.  Although  the  law  of  Pennsylvania  permits 
only  one  warrant  to  issue  to  one  person,  the 
universal  practice  of  the  state,  upon  which  land 
tities  rest,  has  been  different,  and  one  person  may 
teke  out  any  number  of  warrante  in  the  names  of 
different  persons,  who  are  considered  as  raerelj 
nominal  and  trustees  for  the  person  who  pays 
for  the  warrante  and  their  execution.  t6.  James 
V.  Gordon,  ib.  333. 

23.  The  rule  in  Pennsylvania  is,  that  if  A,  who 
has  a  warrant,  do  not  use  due  diligence  to  hare 
the  land  surveyed,  he  loses  his  priority  against 
another  warrantpholder  who  uses  more  diligence, 
and  who  without  notice  obtains  the  first  survey. 
Gordon  v.  Kerr,  1  ib.  322. 

24.  If  the  warrant  for  lands,  in  Pennsylvania, 
be  uncertein,  or  if  it  be  certein  and  is  laid  in 
another  place,  and,  before  the  survey  is  made,  no 
third  person  has  acquired  a  title  to  the  land  on 
which  the  warrant  is  laid,  every  objection  to  a 
title  so  derived  is  done  away.  Philips  v.  Wilson, 
ib.  470.  The  survey  gives  notice  to  all  subse- 
quent purchasers,  and  it  is  only  such  who  can 
complain;  such  a  survey  could  not  affect  the 
titie  of  a  person  who,  in  the  mean  time,  had  ac- 
quired an  incipient  title  to  the  land  either  by 
warrant  or  settlement,  ib. 

25.  The  inceptive  titie  of  a  warrant-holder  for 
lands  in  **  the  new  purchase,"  in  Pennsylvania, 
is  a  mere  right  of  possession  to  be  consummated 
by  a  compliance  with  the  requisites  of  the  law ; 
and  unless  they  were  performed,  no  estete  vested 
in  him,  and  he  lost  his  right  of  possession. 
Huidekoper  v.  M* Clean,  1  ib.  136. 

26.  In  Pennsylvania,  upon  a  forfeiture  being 
incurred  by  a  non-compliance  with  the  terms  of 
the  warrant,  no  third  person  could  enter  on  the 
land ;  no  vacating  warrant  could  issue,  as  it  is 
provided  by  the  law  that  it  can  only  issue  to  an 
actual  settier.  ib. 

27.  In  Pennsylvania,  in  the  case  of  a  warrant, 
neither  the  negligence  nor  the  fraud  of  the  pub- 
lic officer  shall  work  an  injury  to  the  party,  un- 
less the  party  himself  assiste  in  the  fraud.  Bdl 
V.  Levers,  4  ball.  210. 

28.  In  Pennsylvania,  where  a  warrant  is  lost,  it 
may  be  removed  to  other  land,  provided  the 
removal  affecte  no  previous  right ;  and  if  it  is 
actually  surveyed  upon  vacant  land,  returned 
into  the  land-office,  and  there  accepted,  it  be- 
comes an  appropriation.  Hepburn  v.  l^vy,  4 
ib.  218.  If,  however,  any  warrant  issued,  ap- 
propriating the  land,  be&re  an  actual  surveT 
upon  the  removed  warrant,  the  right  of  such 
warrant  must  be  preferred,  ib. 

29.  In  Pennsylvania,  a  special  warrant  for  land 
before  appropriated  is  a  lost  warrant,  but  may  be 
laid  as  a  general  warrant  on  any  other  unappro- 
priated land.  And  if  the  surveyor  had  traced 
the  lines  of  a  tract  without  a  warrant,  he  may, 
without  going  again  on  the  land,  apply  ^'^ 
warrant  to  such  land,  and  the  survey,  when  re- 
turned, bears  date  as  of  the  day  when  the  survey 
and  not  the  application  was  made.  Tnref  f. 
Bsardsly,  4  Wash.  C.  C.  242. 
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30.  A  warrant,  ander  the  Pennsjlvania  act  of 
3d  April,  1792,  should  contain  a  special  descrip- 
tion of  the  land.  Wright  ▼.  Smallj  4  Teates, 
562. 

31.  The  Pennsylvania  proprietaries  could  not 
vacate  a  warrant,  on  which  a  payment  had  been 
made,  without  the  consent  of  the  warrantee 
court.  Lfong  acquiescence  is  evidence  of  such 
consent.     Mitchell  v.  Mitchell,  4  Binn.  180. 

32.  In  Maryland,  an  assigned  land  warrant,  if 
applied  in  time,  may  be  applied  to  the  payment 
of  composition  money  or  vacant  lands  surveyed. 
Hammond  v.  Warfieldy  2  Har.  &  J.  151. 

33.  In  Pennsylvania,  if  the  warrant  for  lands 
be  special,  that  is,  sufficiently  descriptive  in  its 
calls  to  enable  others  to  locate  other  warrants  on 
the  adjoinin|r  lands,  it  amounts  to  an  immediate 
location,  and,  on  the  payment  of  the  purchase 
money  to  the  state,  a  title  commences  against 
the  state  and  others  who  may  afterwards  obtain 
a  right  to  the  same  land  from  the  state.  It  is  the 
duty  of  the  first  warrant-holder  to  follow  up  his 
right  and  have  it  surveyed  in  a  reasonable  time, 
at  the  peril  of  losing  his  priority  by  the  superior 
diligence  of  another.  Dubois  v.  JVeioman,  4 
Wash.  C.  C.  74. 

34.  To  acquire  a  title  by  settlement  and  survey, 
on  which  another  had  obtained  a  warrant  and 
survey  under  the  Pennsylvania  act  of  April  3d, 
1792,  a  vacating  warrant  should  be  obtained. 
Skeen  v.  Pearce,  7  S.  &  R.  303. 

35.  Locations  in  the  land-office,  to  give  title, 
must  be  followed  up  with  diligence.  The  decis- 
ions of  the  board  of  property  in  Pennsylvania 
may  be  revised  in  court.  Smith  v.  Crawford^  1 
Teates,  287. 

36.  In  Tennessee,  a  location  takes  effi;ct  from 
the  time  it  was  placed  with  the  surveyor,  and 
not  from  its  place  on  the  book  of  the  entry  taken. 
Graham  v.  Dudley,  Cooke,  353. 

37.  In  New  York,  a  known  and  well-ascer- 
tained place  of  beginning  governs  in  the  location 
of  a  grant  or  patent.  Jackson  v.  Wendell,  5 
Wend.  142. 

38.  In  locating  a  tract  of  land  granted  in  the 
state  of  South  Uarolina,  courses  and  distances 
must  govern,  unless  controlled  by  artificial 
boundaries  or  natural  objects.  Martin  v.  Simp' 
son.  Harper,  454. 

39.  In  New  York,  in  all  cases  of  any  uncer- 
tainty in  the  location  of  patents  and  deeds, 
courts  hold  the  party  to  his  actual  location. 
Jackson  V.  Murray,  7  Johns.  5. 

40.  For  the  general  rules  for  ascertaining  the 
location  of  land,  are  natural  boundaries,  artifi- 
cial marks,  adjacent  boundaries,  course  and  dis- 
tance, and  the  shape  of  the  plat,  in  South  Caro- 
lina.    See  Wash  v.  Holmes,  1  Hill,  S.  C.  12. 

41.  Locations  on  removed  certificates,  under 
the  Kentucky  statutes  appropriating  the  vacant 
lands  of  the  commonwealUi,  must  he  made  with 
the  county  court  before  they  are  entered  with 
the  surveyor.  Walker  v.  Monroe,  2  A.  K.  Marsh. 
402. 

42.  Where  a  loose  location,  dated  3d  AprU, 
1769,  was  surveyed  May  15, 1772,  in  Pennsylva- 
nia, and  returned  into  office  July  3,  1772,  but  no 
purchase  money  was  paid  until  27th  February, 
1800,  when  a  warrant  of  acceptance  issued,  and 
a  patent  was  granted,  it  was  held  not  to  be 
competent  to  a  person  claiming  under  a  descrip- 
tive location  of  the  same  date,  surveyed  July  4th, 
1774,  returned  on  the  16th,  and  patented  on  the 
17th  of  August,  1774,  to  allege  a  forfeiture  by 
delay  of  survey,  or  non-payment  of  purchase 
money.    Biddle  v.  Dougal,  5  Binn.  142. 
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tent.  tft.  A  patent  justifies  the  ptesomptlon 
that  all  the  legral  requisites  of  the  law  have  been 
complied  with.  ib.  A  patent  is  void  at  law  if  the 
state  had  no  title,  or  if  the  officer  who  issued  the 
patent  had  no  authoritj  to  issue  it.  ib. 

55.  In  Ohio,  an  entir  must  be  special,  precise, 
and  certain  ;  and  if  it  does  not  contain  such  calls 
as  will  enable  a  diligent  inquirer  to  locate,  it  is 
Toid.  Martin  ▼.  Bwm^  2  Ham.  237.  JIf  Arthur 
T.  JVaoiU,  3  ib.  183. 

56.  In  Kentucky,  the  call  to  exclude  prior 
claims  in  an  entry  applies  to  le^al  and  valid 
claims  only.  Stansberry  v.  Pope,  6  J.  J.  Marsh. 
181. 

57.  In  Tennessee,  to  make  an  entry  good,  it 
must  call  for  some  notorious  object.  Baird  v. 
Trimble,  Cooke,  282. 

58.  In  Tennessee,  where  the  general  and  the 
locative  call  in  an  entry  are  repugnant  to  each 
other,  and  they  are  equally  notorious,  the  lo- 
cative call  is  to  be  adhered  to.  Grakam  v.  Dud- 
ley, ib.  353. 

59.  In  Tennessee,  if  an  entry  possesses  the 
quality  of  a  good  entry,  before  the  creation  of 
other  rights,  it  is  valid,  although  the  objects 
called  for  were  not  notorious  at  the  time  the 
entry  was  made.     Simms  v.  Dickson,  ib.  137. 

60.  In  Kentucky,  an  entry  for  20,000  acres, 
which  calls  to  exclude  **■  a  number  of  lawful  claims 
and  entries  in  the  names  of,"  d^c.,  ^giving  the 
names,  but  not  the  quantities,  nor  kina  of  rights,) 
"  amounting  to  20,000  acres,"  is  a  valid  entry .  as 
to  20,000  acres.    Drake  v.  Ramsey,  Hardin,  34. 

61.  In  Ohio,  a  vague  and  uncertain  entry  of 
land,  at  the  time  the  entry  is  made,  is  void,  and 
cannot  be  supported  by  evidence  that  its  calls 
had  acquired  notoriety,  or  had  become  known  to 
a  8ubseq\ient  locator,  prior  to  the  date  of  his  con- 
flicting entry.  Martin  v.  Boon,  2  Ham.  237.  The 
notoriety  must  be  coexistent  with  the  entry,  and 
no  after-acquired  notoriety  can  aid  it.  ib. 

62.  An  entry  and  survev  do  not,  in  Virginia, 
oonvey  the  legal  estate  in  lands  oat  of  the  com- 
monwealth.   Jones  V.  Baehe,  3  Wash.  C.  C.  199. 

III.    Patent  and  Grant. 

63.  A  patent  alone  passes  land  from  the  United 
States  to  the  grantee.  Wilcox  v.  Jackson,  13  Pet. 
498.  In  Maryland,  a  patent  fraudulently  obtained 
is  void,  and  if  one  afterwards  issues  for  the  same 
land,  the  legal  estate  becomes  vested  in  the  second 
patentee.     Boring  v.  Lemmon,  5  Har.  &  J.  223. 

64.  In  Kentucky  and  Virginia,  the  rule  is  that 
a  court  of  common  law  cannot  look  beyond  a 
patent ;  but  in  Tennessee,  the  parties  in  an  eject- 
ment may  go  back  to  liie  original  entry  and 
connect  the  patent  with  it.  Blunt  v.  Smith,  7 
Wheat.  248.  A  land  patent  from  the  United 
States  is  conclusive  in  an  action  at  common  law. 
Brapiell  v.  Broderick,  13  Pet.  436. 

65.  In  Kentucky,  patents  are  only  prima  facie 
evidence  of  the  facta  recited.  Wallace  v.  Max- 
weU,  1  J.  J.  Marsh.  447.     See  2  Binn.  12. 

66.  In  Pennsylvania,  a  patent  is  evidence  to 
show  that  the  commonwealth  granted  all  its 
rights  to  those  under  whom  the  plaintiff  claims, 
though  it  recites  a  conveyance  to  the  patentees 
that  does  not  otherwise  appear.  Downing  v. 
OaUagher,  2  S.  &  R.  455. 

67.  A  patent  for  land,  lyinff  in  the  new  pur- 
chase in  Pennsylvania,  is  evidence  that  all  the 
previous  steps  leading  to  it  had  been  regularly 
pursued,  unless  the  contrary  is  proved  by  tiie 
person  attempting  to  impeach  the  validity  of  it. 
Brown  v.  QaUoway,  Pet.  C.  C.  291. 


68.  In  Pennsylvania,  on  a  trial  at  law,  the 
production  of  a  patent  for  a  tract  of  land  is  suf- 
ficient to  remove  all  legal  objections  to  the  title 
of  the  patentee,  on  the  ground  of  non-perform- 
ance of  the  conditions  on  which  the  patent  was 
to  issue,  ib.  291. 

69.  In  Kentucky,  where  a  patent  is  panted 
in  which  the  statute  requisition  respecting  the 
time  of  entry  is  not  complied  with,  the  party  in- 
jured by  such  patent  may  go  behind  it,  to  show 
that  it  was  insufficient.  Atchley  y,  Latham,  2 
Litt.  362. 

70.  In  Kentucky,  neither  the  delivery  nor  the 
acceptance  by  the  grantee  of  a  patent  is  neces- 
sary to  the  consummation  of  title.  Skoarer  v. 
Clay,  1  ib.  260. 

71.  In  Kentucky,  a  patent  is  the  completion  of 
the  legal  titie ',  and  it  is  the  le^  title  only  that 
can  come  in  controversy  in  a  writ  of  right  Green 
V.  Liter,  8  Cranch,  229. 

72.  It  is  not  necessary,  in  Pennsylvania,  to 
make  out  a  title  under  a  patent,  to  produce  a 
conveyance  from  the  warrantee,  whose  name  was 
only  made  use  of  for  the  purpose  of  enabling  a 
party  to  appropriate  the  tract  surveyed  in  nis 
name,  and  the  application  for  which  was  made 
at  the  same  time  with  those  of  many  others  laid 
down  on  a  connected  plot.  Brown  v.  Go/- 
loway,  Pet.  C.  C.  291.  Willink  v.  MUes,  ib. 
429.  The  tiUe  of  the  warrantee,  if  he  was 
really  the  applicant  for  the  land,  could  not  be 
supported  at  law  against  one  who  had  paid  the 
purchase  money  and  obtained  a  patent  for  the 
land.     Brown  v.  Galloway,  Pet.  G.  C.  291. 

73.  In  Virginia,  an  omission  to  insert  the  name 
of  the  county  in  which  the  land  lies  will  not 
vitiate  the  patent,  where  the  place  is  described 
with  reasonable  certainty.  M'Lean  v.  Tomlin' 
son,  5  Munf.  220. 

74.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must  be 
bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridiaii. 
Mlvers  v.  Walker,  9  Cranch,  173. 

75.  If  a  patent  refer  to  a  plat  annexed,  and  if 
in  that  plat  a  water-course  be  laid  down  as  run* 
ning  through  the  land,  the  tract  must  be  so  sur- 
veyed as  to  include  the  water-course,  and  to 
conform  as  nearly  as  may  be  to  the  plat,  although 
the  lines  thus  run  do  not  correspond  with  the 
courses  and  distances  mentioned  in  the  patent, 
and  although  the  certificate  of  survey  nor  the 
patent  calls  for  that  water-course,  ib. 

76.  In  Kentucky,  a  patent  ought  not  to  be  ad- 
judged invalid  on  its  face,  on  account  of  the 
variance  between  the  name  in  the  habendum  and 
that  in  the  preceding  part.  Helm  v.  Handley^  1 
Litt.  219. 

77.  By  the  decisions  of  the  courts  of  Virginia, 
a  right  of  settiement  cannot  prevail  against  a 
right  under  a  patent.  Ritchie  v.  Woods,  1  Wash. 
C.C.  11. 

78.  A  patent  for  land,  in  Virginia,  may  be  de- 
clared void  for  defects  apparent  on  its  face,  with- 
out the  necessity  of  resorting  to  a  sdrefsJdas  to 
repeal  it.    Alexander  v.  Greenup,  1  Munf.  134. 

79.  In  Virginia,  a  patent  for  land,  which  ia 
free  from  objection  on  its  face,  cannot  be  im- 
peached in  a  trial  at  law  upon  any  evidence  but 
that  of  a  prior  patent  remaining  in  full  force. 
J€orwU  V.  Camm,  6  ib.  233. 

80.  In  Kentucky,  the  plaintiff  in  ejectment 
cannot  recover,  if  Uie  patent,  under  which  he 
claims,  is  of  the  same  date  with  that  held  un- 
der by  the  defendant.    Talbot  r,  CsUctMv,  Har 
din,  35. 
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81.  Where  a  patent  is  isiued,  in  Virginia,  in 
pnrsuance  of  the  act  of  1788,  which  inclades  in 
its  fi^eneral  courses  a  prior  claim,  it  does  not  pass 
to  &e  patentee  the  title  of  the  commonwealth  in 
and  to  the  lands  covered  by  such  prior  claim,  sub- 
ject only  to  the  title,  whatever  it  may  be,  in  the 
prior  claimant ;  but  if  that  title  is  only  a  prior 
entry,  and  becomes  vacated  by  neglect  to  survey 
and  return  the  plat,  any  one  may  lay  a  warrant  on 
the  same,  as  in  other  cases  of  vacant  and  unap- 
propriated lands.    J>fichols  v.  Covey,  4  Rand.  365. 

82.  A  subsequent  patent,  in  New  York,  included 
lands  granted  by  a  former  patent,  and  recited  the 
former  patent.  The  patentees  in  the  second  pa- 
tent maxle  partition  of  the  lands  granted,  two  lots 
included  in  the  prior  patent  not  being  included 
in  the  partition.  In  ejectment  for  such  two 
lots,  the  plaintiff  claimed  under  the  second  pa- 
tent, and  the  defendants  under  one  of  the  pa- 
tentees in  that  patent.  Held,  that  the  plaintiff 
was  estopped  by  the  recital  of  the  former  patent, 
from  denying  the  existence  of  it ;  that  the  mere 
fact  that  the  person  under  whom  the  defendants 
claimed  was  a  patentee  in  the  second  patent 
was  not  sufficient  to  prove  that  he  held  the  two 
lots  under  that  patent ;  and  that  the  omission  to 
include  the  two  lots  in  the  partition  was  evi- 
dence of  the  sense  of  the  patentees  in  the  sec- 
ond patent,  that  they  did  not  claim  those  lots. 
Jackson  v.  FFilUon,  9  Johns.  92. 

83.  Where  a  subsequent  patent,  in  New  York, 
including  lands  granted  by  a  former  patent, 
contained  a  recital  of  such  former  patent,  it 
was  held,  that  such  recital,  being  of  a  partic- 
ular fact  directly  affirmed,  estopped  plaintiffs 
claiminff  under  the  subsequent  patent  from  de- 
nying the  existence  of  the  prior  patent,  ib, 

84.  Where  A,  who  purchased,  in  1689,  land 
in  New  York  granted  to  B  in  1667,  took  out  a 
patent  in  1671,  which  included  land  said  to  be 
covered  by  the  first  patent,  the  persons  deriving 
title  under  A  were  estopped  to  say  that  the  lo- 
cation of  the  first  grant  exteoded  so  as  to  include 
aqy  part  covered  dv  the  second  patent.  Jaek- 
mm  V.  Murray^  7  Johns.  5. 

85.  In  Kentucky,  a  defendant  in  ejectment 
cannot  defend  himself  by  showing  an  outstand- 
ing patent  of  equal  date  with  the  plaintiff,  unless 
he  aJso  shows  a  privity  between  himself  and  the 
outstanding  patent.  Breckonridge  v.  Beard,  1 
A.  K.  Marsh.  64. 

86.  Where  a  patent  for  land  in  New  York  has 
been  issued  by  mistake,  or  on  an  insufficient 
suggestion,  ana  is  not  void,  it  must  be  avoided 
by  sci.fa.,  or  other  proceeding  for  that  purpose 
in  chanceiy.  It  cannot  be  impeached  in  a  col- 
lateral action,  as  by  showing  that  the  patentee 
intended  was  a  different  person  and  of  a  differ- 
ent name  from  the  one  mentioned  in  the  patent. 
Jackson  V.  Hart,  12  Johns.  76. 

87.  A  patent  issued  to  a  dead  person,  prior  to 
the  Kentucky  statute  of  1792,  conveyed  no  right 
which  would  be  valid  against  a  grant  to  another, 
previous  to  that  statute.  Lewis  v.  M*  Gee,  1  A. 
K.  Marsh.  199. 

88.  In  Kentucky,  an  elder  patent,  issued  to  a 
dead  man,  before  1792,  yields  to  one  of  a  later 
date.  Bovman  v.  BarUeU,  3  ib.  86.  For  effect 
of  a  second  patent  reciting  a  mistake  in  the  first, 
in  New  York,  see  Jackson  v.  Latoton,  10  Johns.  23. 

89.  In  Maryland,  a  patent  will  relate  back  to 
the  date  of  tne  certificate  of  survey,  so  as  to 
have  priority  over  a  patent  of  a  prior  date. 
Garetson  v.  Cole,  2  Har.  &,  M'Hen.  459. 

90.  In  Maryland,  a  patent  for  land  may  ope- 
rate by  relation  from  the  date  of  the  certificate 


of  survey,  and  rest  the  legal  title  in  the  land  in 
the  grantee,  from  that  time.  West  v.  Hughes,  1 
Har.  ^  J.  6.     Vide  Ringgold  v.  Malott,  ib.  299. 

91.  A  patent  for  land,  in  New  York,  which 
passes  the  great  seal  ailer  its  date,  as  to  parties^ 
relates  back  to  its  date,  so  as  to  vest  the  title  in 
the  patentee  &om  that  time,  and  enable  him  to 
maintain  an  action  for  injuries  done  by  strangers 
to  the  land,  after  its  date.  Heath  v.  Ross,  12 
Johns.  140.  The  doctrine  of  relation,  however, 
is  not  admitted  to  the  prejudice  of  third  persons, 
not  parties  or  privies,  having  any  right,  ib, 

92.  Where  land,  in  Kentucky,  has  once  passed 
by  a  patent  of  the  commonwealth,  no  right  of 
entry  can  pass  to  a  subsequent  patentee.  Bolts 
V.  Shields,  3  Litt.  32. 

93.  A  tract  of  land  was  granted,  by  the  com- 
missioners of  a  land-office  m  New  York,  to  A 
and  others,  describing  the  tract  by  its  exterior 
lines  alone,  a  survey  of  the  tract  was  directed  to 
be  made  by  the  surveyor-general,  and  patents 
were  directed  to  be  issued  for  the  several  lots, 
according  to  the  return  and  map  of  such  survey. 
The  patents  described  the  several  \oitf  with  refer- 
ence to  the  map  on  file  in  the  office  of  the  sec- 
retary of  state.  Held,  that  the  patents  were  to 
be  understood  as  referring  to  the  field-book,  and 
actual  survey,  as  well  as  to  the  map  on  file. 
Jackson  V.  Freer,  17  Johns.  29.  Held,  also,  that 
the  owners  of  the  several  lots,  so  surveyed,  pa- 
tented, and  described,  were  bound  by  their  actual 
locations,  according  to  the  lines  on  the  ground, 
without  regard  to  Uie  circumstance  that  some  of 
the  lots  would  exceed,  and  some  fall  short,  of  the 
quantity  of  acres  mentioned  in  the  patents,  t^. 

94.  A  patent  of  land,  in  Virginia  is  not  void, 
on  the  ground  that  the  survey  was  made  first 
and  the  warrant  obtained  afterwards,  though  such 
irregularity  appears  on  its  face.  JIT  Clean  v.  Tom' 
linson,  5  Munf.  220. 

95.  In  Pennsylvania,  a  new  survey  made  and 
accepted,  and  a  patent  issued,  though  on  an  old 
warrant,  is  good,  if  the  claim  of  no  third  person 
intervened.     Light  v.  Woodside,  10  S.  &,  R.  23. 

96.  Where  A  and  B  claim  under  the   same 

Eatent,  in  Kentucky,  A  by  deed  executed,  and 
\  by  executory  contract,  B  is  ^uasi  tenant  of 
A,  and  cannot  resist  a  recovery  in  ejectment. 
Clarke  v.  Slack,  6  J.  J.  Marsh.  482. 

97.  In  Kentucky,  where  a  patent  calls  to  ex- 
clude entries  belonging  to  other  persons,  by 
name  and  designation  of  quantity,  but  to  include 
them  within  Oie  boundaries  of  the  patent,  the 
patentee  cannot  recover  in  ejectment,  without 
showing  that  the  defendant  is  not  within  the 
bounds  of  the  excluded  claims.  Madison  v. 
Owens,  Litt.  Sel.  Gas.  281. 

98.  A  patent  from  the  commonwealth  of  Vir 
ginia,  containing  a  recital  **  that  the  land  was  e»- 
cheated  from  one  J.  M.,  deceased,"  and  granting 
the  same  ^*  by  virtue  of  an  entry  made  in  the 
office  of  the  fate  lord  proprietor  of  the  Northern 
Neck,  and  in  consideration  of  the  ancient  compo- 
sition  of  £\  5s  sterling,  paid  by  the  grantor  into 
the  treasury,"  is  illegtd  and  void,  and  is  not  to 
be  received  as  evidence  of  title,  in  ejectment. 
Alexander  v.  Greenup,  1  Mnnf.  134. 

99.  In  Maryland,  a  patent  issued  by  the  judge 
of  the  land»office,  under  an  idea  that  only  cer- 
tain lands  are  included  in  it,  is  good  for  so  much 
of  said  land,  as  are  properly  included.  Jarrett  v. 
West,  1  Har.  &  J.  501. 

100.  If  a  patent  for  land  is  issued  by  the  lieu- 
tenant-governor, in  Virginia,  it  will  be  presumed 
that  the  governor  was  absent     Preston  v.  Hoar 
vey,  3  C^l,  495. 


101.  A  patent  for  donation  land*  in  PeanijU 
TUiia  ia  foid,  nnlen  given  for  the  unmbcr 
drawn  bj  the  aoldirr  or  officer,  and  after  the 
drewing.     Liala  r.  Hodge,  1  Penosyt.  601. 

102.  A  patent  iuoed  on  a,  military  wnmuit, 
tinder  the  law  of  Virginia,  givea  a  title,  which, 
tfaoDfh  examinable,  ban  no  preiumption  againat 
iL     Bovldin  T.  MastU,  7  Wheat.  IS2. 

103.  In  New  York,  a  patent  for  a  milita^  lot 
waa  granted  to  David  HancerTord,  a  aofdier, 
vitbont  any  worda  of  deacription  to  identify  the 
patentee.  In  an  action  or  ejectment,  the  leaaora 
claimed  the  land  u  heira  of  Daniel  Hungerford, 
a  deceaaed  aaldier  alleged  to  be  the  patentee  in- 
tended, and  the  derenoint  claimed  under  the  heir 
of  a  perion  of  the  name  of  David  Huugerrord. 
An  act  of  the  legislature  was  passed,  declaring 
that  Daniel  Hungerford,  the  anceator  of  the 
leaian,  waa  the  patentee  intended,  and  that  the 
land  abould  be  retted  in  him,  in  the  aune  man- 
ner Ki  if  he  bad  been  named  in  the  patent. 
Held,  that  if  a  title  had  legall;  vested  under  the 
patent,  it  c  luld  not  be  deveated  b;  the  iegiala- 
ture  1  but  the  patent  being  held  void  by  reason 
of  the  misnomer,  ao  that  the  heiri  of  Daniel 
Hungerford  could  not  take  nnder  it,  Ibe  luid  re- 
mained in  the  state  j  and,  it  being  proved  that 
the  ancestor  of  the  lessoia  was  the  real  patentee 
intended,  the  act  was  to  be  deemed  a  legiilstiTe 
grant  to  him,  BDpplying  the  place  of  a  patent. 
Jackjon  y.  Staniiv,  10  Johns.  133. 

104.  In  New  York,  government  is  never  pre- 
■nmed  to  grant  land  twice,  Jaektan  v.  Murray, 
7  ib.  5. 

105.  A  ^aot  bj  the  commiasionera  of  the 
lond-ofGce  in  New  York,  conveys  only  the  land 
described  in  it  by  metes  and  bounds  ;  and  if  it  is 
in  derogation  of  the  rights  of  the  public,  nothing 
will  be  taken  in  fkvor  of  it  by  implication ;  on 
the  contmry,  if  it  be  considered  as  giving  the 
tight  to  erect  a  wharf,  a  reaerration  to  the  legia. 
latnre  to  regulate  the  use  of  it,  and  of  the  waters 
adjacent,  will  be  implied.  Lanting  v.  Smitk,  A 
Wend.  9. 

106.  In  New  Totk,  where  a  grant  of  land 
made  ia  1TI7  mentioned  a  runnmg  Btream  of 
water  as  one  of  the  boandnriea,  and  no  location 
of  the  premiaes  waa  made  by  the  grantee  or  his 
heirs,  the  conrt  refused  after  the  lapse  of  near  a 
century,  to  extend  a  description  vague  and  un- 
certain, from  a  running  stream  which  would  in- 
clude the  greatest  portion  of  land  so  as  to  disturb 
ancient  possessions  between  the  two  streams. 
Jaektim  v.  Sehoowauiker,  7  Johns.  18. 

107.  In  Ohio,  it  is  indispensable  to  the  validity 
of  a  grant,  that  the  grantee  be  capable  of  receiv- 
ing it;  he  must  be  a  person  in  being  at  the  time 
of  the  grant.  So  a  bond  given  to  the  commis- 
Monera  of  a  county,  {no  commissioners  being 
elected  when  the  bond  is  made,)  covenanting  to 
lay  down  water-pipe*  to  a  town,  and  for  the  ae- 
enring  the  use  of  the  water  to  the  inhabitants  of 
the  town,  ia  not  n  grant  of  the  use  of  the  land 
in  which  the  pipes  are  laid.  SUatu  v.  MConahy, 
A  Ham.  157. 

108.  A  obtained  judgment  against  B,  in  Mary- 
land, and  iasued  a  aare  fadiu  thereon  against 
C,  as  his  terretenant,  who  pleaded  that  B  was  not 
seized  of  the  land  of  which  be  waa  returned  ten- 
ant, at  the  time  of  the  judgment.  Held,  that 
the  icire  faciat  oould  not  be  supported,  without 
producing  a  grant  from  the  proprietary  for  the 
land,  or  laying  a.  foundation  for  presuming  one  ; 
but  that  a  grant  for  the  land,  witli  a  deed,  which 
waa  offered  in  evidence,  from  B  to  C,  and  the 
parol  evidence  that  B  was  and  had  been  in  pos- 


aession  of  the  land  for  nine  yeara  before  hit  deed 
to  C,  would  be  sufficient  to  snppoit  the  isiae  Ibr 
the  plaintiff.  Samilcrsv.  >fs^ffl-,3Hu.&J.it2. 

109.  The  practice,  in  the  courts  of  TeuUMee, 
of  attaching  a  prior  entry  lo  a  junior  grant,  to 
overreach  au  elder  grant,  in  an  action  of  eject- 
ment, was  recognized  in  the  eaae  of  PoU  v.  Hili, 
and  re-affirmed  in  the  case  of  Rett  v.  Rai,  I 
Wheat.  482. 

110.  A  grant  from  the  conunonwealthof  Fenn. 
aylvania  posses  a  legal  poaaession  to  the  granlH, 
which  continues  until  disturbed  by  sn  acloil  id- 
vetse  posseasion.    The  title  rests  in  the  grantee 


1  time.    foUi 
'Giibtrt,  3  Wash.  C.  C.  475. 

111.  Where  the  commonwealth  of  Maasaclii]- 
setta  is  seized  under  an  inquest  of  office  of  lindi, 
a  grant  of  the  legislature,  releasing  such  title  lo 
another,  may  be  conatrued  as  a  grant,  if  neces- 
sary, to  give  it  effi;ct.  Stoka  V.  Cswu,  4  MuoD, 
368. 

112.  The  purchase  of  a  warrant,  in  Virgioii, 
from  the  commonwealth,  and  an  cdUt  in  conK- 
quence  thereof,  is  not  a  purchase  of  the  land 
itaelf,until  the  entr;i*  carried  mtogranL  Aici- 
olt  V.  Covey,  4  Hand.  365. 

113.  The   firat  grant,  from  the  state  of  North 


linea  thereof,  which,  on  re-surrey,  are  found  to 
eicludeapartof  the  island,  will  nevertheless  psa 
the  whole  island.    Lodf  s  v.  Lcs,  6  Cranch,  S3T. 

IV.   darvey  and  Cerl^ieata  q^  Sarttf. 
(a.)   In  Painaylvama. 

115.  A  survey  rosde  by  a  depn^  surveyor,  oal 
of  hia  district,  is  void,  and  the  patentee  eaniHl 
recover  in  ejectment.  GriBUJt  *.  TuatcUmair, 
Pet.  C.  C.  418. 

116.  A  survey  made  by  «  deputy-surveyor  be- 
longing to  a  different  district  from  that  in  vhidi 
the  survey  is  made,  althongh  specially  aathoriied 
to  make  It,  is  not  valid,  and  cannot  be  given  ia 
evidence,  either  as  an  execution  of  the  womat, 
or  as  evidence  per  le  to  show  the  location  of  Uie 
warrant,  being  made  on  ex  parte  evidence.  Bat 
the  anrveyor  who  made  it  may  uae  it  as  a  ineiii- 
orandum  to  show  how  the  land  might  be  locsled 
from  the  calls  of  the  warrant.  Gordaa  v.  Km, 
1  Waah.  C.  C.  322. 

117.  A  survey  made  by  one  who  is  not  an  aa- 
thorized  deputy-surveyor,  but  employed  by  tbj 
surveyor- general,  is  admisaible  in  evidence,  if 
accepted  by  the  surveyor-general.  Buri  v.  S* 
6o2d,  6S.  &.R.  137. 

118.  A  warrant  directed  to  one  surveyoreuinot 
be  executed  by  another,  without  his  authnrity. 
JfUhoLu  V.  HoUiday,  3  Teates,  399.  The  'iw'J' 
a  survey  may  bo  extended  before  it  is  retnmea, 
where  no  injury  is  done  to  other  claimant*.  >*■ 

119.  Surveys  of  lands,  made  by  order  of  lb* 
commissioners  of  property,  have  been  supporleo 
in  Pennsylvania.  Jamw  v.  Stoakty,  1  Wash.  C. 
C.  330. 

120.  A  survey  adopted  by  the  land-office,ti«ragk 
not  made  by  the  regular  officer,  may  b-  ™   " 
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121.  If  the  snrreyor  hat  wamnta  to  the 
Bmoaiit  of  the  land  sonreyed,  and  he  indndea 
the  whole  in  one  annrey,  marking  the  boondariea 
of  the  different  snnreya,  it  is  nothing  to  third 
persons  how  the  warrants  are  appropriated  before 
the  map  of  the  snrvey  is  returned  to  the  sur- 
Teyor-ffeneral.  Philips  v.  WiUon*  1  Wash.  C.  C. 
470. 

122.  There  is  no  proTision,  in  the  act  of  assem- 
bly^  which  prevents  the  surrey  under  a  war- 
rant for  lands  in  the  *<  new  purchase  '*  after  two 
years;  unless  such  surrey  will  interfere  with  a 
title  previously  acquired.  Browne  v.  JirhunkLe^t  1 
Wash.  C.  C.  484. 

123.  Under  a  new  survey  of  the  lines  of  an  old 
tract,  the  trees  need  not  be  marked  anew.  Covert 
V.  /rtom,  3  S.  &  R.  283. 

124.  A  survey  of  land  in  the  district  appro- 
priated to  satisfy  depreciation  certificates,  is  not 
void  by  the  provisions  of  the  act  of  the  assembly 
of  Pennsylvania  of  1785 ;  although  the  survey 
has  not  been  made  by  going  upon  the  land  and 
running  all  the  lines ;  provided  the  lines  of  the 
adjoining  survey  have  ascertained  precisely  the 
boundaries  of  the  tract  in  question,  or  so  many 
of  them,  as  that  the  remaining  lines  can  be  laid 
down  with  mathematical  certainty.  Griffith  v. 
Tunehhouser^  Pet.  C.  C.  418.  The  tract  of 
land  appropriated  for  BUch«purpose,  having  been 
surveyed  by  authority  of  the  state,  it  was  not 
required  that  the  deputy-surveyor  should  run  and 
mark  the  lines  of  a  tract  anew,  in  order  to  apply 
it  to  a  warrant  which  came  into  his  hands  liler- 
wards,.  ib. 

125.  Where  a  survey  has  been  returned  by 
the  proper  officer,  it  lies  on  the  opposite  party  to 
disprove  the  presumption  that  an  actual  survev 
has  been  made.  Eenn  v.  Pennsylvania  Hospital, 
2  S.  &  R.  413. 

126.  Every  presumption  is  to  be  made  in  &- 
vor  of  the  regularity  of  a  survey  made  by  a 
sworn  officer,  returned  into  the  land-office,  and 
accepted,  until  the  contrary  is  proved  by  the 
party  who  impeaches  it ;  and  such  survey,  vests 
a  legal  title.  Griffith  v.  Tunckhauser,  Pet.  C.  C. 
418. 

127.  A  survey  fairly  made  without  application 
of  the  owner  is  binding  on  him.  Hunter  v.  Jlfiso- 
#on,  4  Teates,  107. 

128.  On  a  warrant  for  less  than  400  acres,  a 
survey  of  400  and  ten  per  cent,  may  be  made 
where  an  improvement  is  called  for,  and  the 
bounds  are  fixed  by  adjoining  surveys.  Beeson 
V.  Hutchison,  4  Watts,  442. 

129.  If  a  survey  has  not  been  returned  for  29 
years,  the  neglect  is  chargeable  on  the  owner  of 
the  land.     Zerbe  v.  SehaU,  4  Watts,  138. 

130.  The  return  of  a  survey  is  strong  presump- 
tive evidence  that  a  regular  survey  has  been 
made  A  reasonable  description  in  a  warrant 
defined.     fVirt  v.  StephensoTi,  3  Binn.  35. 

131.  The  surveyors  of  districts,  under  the  act 
of  1792,  had  power  to  settle  the  boundaries;  and 
after  40  years  their  acts  will  not  be  reviewed. 
Evans  v.  Beatty,  1  Pennsyl.  489. 

132.  The  stotutes  of  8th  April,  1785,  relating 
to  deputy-surveyors,  do  not  apply  to  the  old  pur- 
chase.   Harris  v.  Monks,  2  S.  &  R.  557. 

133  A  survey  of  land  not  included  bv  the 
act  of  8th  April,  1785,  is  valid  if  returned  into 
the  office,  anu  a  patent  issued  thereon,  though 
not  made  by  the  deputy-surveyor.  Creek  v. 
Moon,  7  S.  d^  R.  330. 

134.  An  original  survey  in  the  hand-writing, 
and  indorsements  of  which  are  in  hands  of 
deputy-surveyors,  though   not  returned,  is  ad- 


missible in  evidence.    Leature  v.  HilUgas^  7  S. 
&  R.  313. 

135.  The  acts  of  a  deputy-surveyor,  in  the 
course  of  his  official  duty,  are  admissible  in  evi- 
dence to  show  for  whom  the  survey  was  made. 
Vincent  v.  Huff,  4  S.  <&  R.  298. 

136.  Under  the  act  of  8th  April,  1785,  con. 
corning  surveys,  a  survey  is  admissible  in  evi- 
dence which  is  made  under  a  warrant  not  di- 
rected by  the  surveyor-general  to  any  particu- 
lar deputy,  if  it  is  not  in  conflict  with  any 
other  survey.  Reynolds  v.  Dougherty,  3  S.  &  R. 
325. 

137.  The  authority  of  an  assistantpsurveyor 
may  be  proved  by  parol.  Smay  v  Smith,  1 
Pennsyl.  1. 

138.  A  survey  made  previously  to  a  warrant  is 
void,  though  accepted  and  the  purchase  money 
paid.     Barton  v.  Smith,  1  Rawle,  403. 

139.  It  is  enough  to  show  that  any  part  of  a 
survey  was  made  on  the  ground.  LatMoum  v. 
Hartswick,  13  S.  db  R.  113. 

140.  The  owner  of  land  is  not  prejudiced  by  a 
fraudulent  survey  or  return  of  tne  deputy-sur- 
veyor.    Boyles  v.  Kelly,  10  ib.  214. 

141.  If,  by  any  fraud  of  the  deputy-surveyor, 
a  survey  is  returned  larger  or  smaller  than  the 
warrant  calls  for,  it  will  not  prevent  the  owner  of 
the  warrant  from  recovering  in  ejectment  what- 
ever he  may  be  entitled  to.  Blair  v.  MKee, 
6  ib.  193. 

142.  Where  there  is  no  fraud,  a  party  is  bound 
by  the  lines  of  his  survey  returned,  and  a  patent 
accepted  thereupon.  Morris  v.  Thomas,  5  Binn. 
77.  Clearing  lands  of  the  commonwealth  with- 
out a  bona  fide  settlement  vests  no  improvement 
right,  ib. 

143.  Surveys  by  an  agent  of  a  deputy-surveyor, 
under  the  proprietors,  made  in  1777,  are  void. 
Hubley  v.  Vanhome,  7  S.  &  R.  185. 

144.  The  practice,  prior  to  1767,  of  making  a 
survey  lar^r  than  the  warrant,  and  allowing  10 
per  cent.,  is  binding  on  the  Pennsylvania  propri 
etaries.     White  v.  Kyle,  6  ib.  107. 

145.  A  survey  of  288  acres  in  the  "  old  pur- 
chase *'  made,  in  1788,  upon  a  warrant  for  100 
acres,  returned  to  the  office  before  a  right  ac- 
quired by  any  other  person,  and  not  objected  to 
by  the  surveyor-general,  is  a  sufficient  title  on 
which  to  recover  in  ejectment  Steinmetz  v. 
Younf,  2  Binn.  520. 

146.  A  survev  not  returned,  made  14  years 
after  the  date  of  a  warrant  of  land  on  which  no 
improvement  was  made  or  possession  taken,  will 
not  prevail  against  a  fair  settler  though  he  has 
notice.     Smith  v.  Fultz,  4  S.  d^  R.  473. 

147.  If  the  survey  on  a  descriptive  location  is 
unreasonably  delayed,  it  is  postponed  to  a  subse- 
quent warrant  with  a  prior  survey ;  also  to  a 
settlement  right  acquirea  before  the  survey  on  the 
old  location  —  also  to  an  established  possession 
under  a  subsequent  descriptive  location.  Blaine 
V.  Johnson,  3  Binn.  103. 

148.  Afier  a  survey  is  once  made  and  returned, 
the  deputy-surveyor  cannot  alter  the  lines  on  the 
ground  of  mistake ;  and  evidence  of  ^uch  re- 
survey  is  inadmissible.  Healy  v.  Moul,  5  S. 
&  R.  181.    PhUlips  V.  Shaffer,  ib.  215. 

149.  Where,  by  a  mistake  of  the  surveyor, 
lands  were  returned  as  adjoining,  when  there  are 
100  acres  between  them,  it  wasneld,  that  the  sur- 
veyor might  take  out  a  warrant  for  the  interval, 
on  discovering  the  mistake;  otherwise,  if  the 
interval  had  been  left  by  his  fraud.  Werdman  v. 
Felmly,  6  Binn.  39. 

150.  A  deputy-surveyor,  who  has  once  had  a 
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wamnt  and  entered  it  in  Us  book,  may  malBe  a 

Bunrey  withont  the  warrant  in  hia   poaaeaaion. 
SioekimMn  r.  Blatr,  5  Binn.  211. 

151.  A  sorrey  on  a  warrant  conaigned  hj  the 
governor,  on  which  no  money  haa  ^en  paid  to 
the  receiver-general,  ia  inralid.     Gripe  ▼.  Baird^ 

3  Ycatee,  528. 

152.  A  snrrey  on  a  Bhifled  location  !■  good 
airainat  one  who  had  notice.  KfU  y.  Wkite^  1 
Binn.  246. 

153.  The  owner  of  a  warrant,  on  application,  ia 
bound  to  show  the  land  to  the  ■unreyor,  furnish 
proTisioni  and  chain^carriera.   HunUr  v.  Meastm^ 

4  Yeates,  107. 

154.  Where  land  is  sold  by  the  acre,  the  right  of 
ascertaining  the  number  of  acres  exists,  whether 
reserved  or  not ;  and  it  may  be  done  at  any  time 
before  the  contract  is  closed.  BaiUv  v.  Snyder^ 
13  8.  Sl  R.  160. 

155.  A  survey  of  land  of  six  sides,  three  of 
which  do  not  give  the  courses  and  distances,  and 
without  mention  of  the  quantity  of  land  con- 
tained, is  not  admissible  in  evidence.  M"  Clemens 
V.  Graham^  2B.  ScR.  460. 

156.  After  a  survey  has  been  once  regularly 
made  under  a  warrant,  under  the  directions  of 
the  warrantee,  although  not  in  conformity  with 
the  terms  of  the  warrant,  the  warrant  is  fitneius 
afieio^  and  cannot  afterwards  be  revived,  and 
a  survey  made  under  it.  Harris  v.  Burckan^  1 
Wash.  C.  C.  191. 

157.  A  warrant,  aurvey,  and  possession,  are 
preferred  to  a  prior  unretumed  survey  of  double 
the  number  of  acres,  called  for  by  a  prior  warrant. 
Blair  V.  JTlfee,  6  8.  &;  R.  193. 

158.  If  a  warrant  be  issued  to  resnrvey  land 
which  was  not  legally  surveyed,  it  will  stand  aa 
an  original  warrant  of  survey.  Pemu  v.  Klyne. 
1  Wask.  C.  C.  207. 

159.  After  a  survey  has  been  made  without 
examining  the  land,  a  full  and  accurate  survey 
may  be  made  on  the  ground  without  a  new  order. 
Oyster  v.  Bdlas,  2  Watts,  397. 

160.  Where  a  warrantee  obtains  a  second  sur- 
vey of  his  land,  excluding  some  portion  em- 
braced by  the  first  survey,  he  loses  such  enclosed 
land  if  another  settler  occupies  it.  Layton  v. 
Paul,  5  Watts,  465. 

161.  After  a  survey  made  and  returned  to  the 
land-office,  a  second  survey,  without  an  order 
of  the  board,  is  void.  Deal  v.  JTCormiek.  3  S. 
&,  R.  343. 

162.  On  a  resurve^  ordered  by  the  board  of 
property,  the  owner  is  not  to  be  affected  by  the 
fraud  or  mistake  of  the  deputy-surveyor.  Bry- 
sen  V.  Hower,  8  ib.  409. 

163.  Where  a  shifted  warrant  is  surveyed,  and 
not  returned,  nor  efforts  made  to  have  it  returned, 
a  resarvey  for  an  adverse  claimant  accrues  to  the 
benefit  of  such  adverse  claimant.  Read  v.  Good- 
year, 17  S.  &  R.  350. 

164.  Under  the  Pennsylvania  act  of  8th  April, 
1785,  where  land  has  been  once  legally  surveyed, 
and  remains  open  to  purchasers,  it  need  not  be 
resurveyed  on  a  subsequent  warrant.  M'Rhea  v. 
Plummer,  1  Binn.  227. 

165.  Under  a  resurvey,  ordered  by  the  board 
of  pronerty,  part  of  an  old  survey  was  omitted, 
and  other  lands  included,  some  of  which  had  been 
surveyed  under  intervening  rights,  it  was  held, 
that  a  title  under  the  old  survey  could  not  claim 
the  lands  omitted  or  claimed  in  the  resurvey,  if 
such  claim  would  be  injurious  to  third  persons. 
AddXttman  v.  Way,  4  Yeates,  218. 

166.  A  second  survey,  by  order  of  the  board 
of  property,  may  be  given  in  evidence  to  correct 


the  retom  of  a  fbrmer  sorvey.    Eddy  v.  Psstt 
,  3  ib.  560. 


(b.)    In  4fUkar  Stales. 

167.  The  survey  and  map  of  the  Hosick  patenti 
made  by  John  R.  Bleeker,  in  May,  1754,  and  the 
location  of  lot  No.  48,  made  on  the  partition  of 
the  said  patent,  are  correct,  and  describe  the  true 
bounds  tnereof.  A  subsequent  snrvey  of  lot  48, 
made  by  direction  of  the  then  owner,  wis  keld 
not  conclusive  against  a  subsequent  owner. 
Jackson  V.  Williams,  2  Johns.  297. 

168.  Lot  No.  50,  in  the  aecond  allotmeat  of 
stone,  Arabia  patent,  is  to  be  held  according  to 
the  survey  of  the  patent  made  by  Hendrick  Ftpj, 
in  1754,  and  as  designated  and  described  by  th&t 
survey.    Jackson  v.  Lepper,  3  ib.  12. 

169.  Bleeker*s  map  of  the  Hoaick  patent, 
made  in  1754,  is  not  conclusive  in  opposition 
to  the  true  lines,  founded  upon  his  aetnol  sur- 
vey.   Jackson  v.  Joy,  9  ib.  102. 

170.  Where  a  survey  of  land  was  made  ander 
the  direction  and  observation  of  the  grantee,  it 
was  held,  that  he  could  not,  especially  after  the 
lapse  of  26  yeara,  vary  the  location,  but  he  most 
be  deemed  to  have  assented  to  the  survej  u 
made.    Jackson  v.  Smith,  ib.  100. 

171.  By  the  map  of  the  survey  of  a  certain 
tract  of  land  for  whioh  patents  were  issued,  lots 
No.  15  and  No.  16  were  made  to  join  each  other; 
and  by  the  mistake  or  fraud  of  the  surreTor, 
according  to  the  courses  and  distances  of^hit 
survey,  Uie  line  of  lot  No.  15  would  not  extend 
to  lot  No.  16,  but  left  a  vacant  piece  of  land  be- 
tween them.  Held,  that,  after  variouB  mesne 
conveyances,  during  a  lapse  of  16  years,  Um 
parties  should  be  bound  bj  the  actual  location, 
under  their  deeds,  according  to  the  metes  and 
bounds  given  in  the  original  survey,  without 
reference  to  the  map  and  patenta.  Jedsstm  y. 
Ogden,  7  ib.  238. 

172.  A  warrant  of  survey  from  the  proprieton 
of  East  Jersey  did  not  convey  a  title,  bat  only 
authorized  the  person  to  whom  it  issued  to  serer 
so  much  from  the  common  stock  ;  and  when  so 
severed,  it  operated  aa  a  release  to  him  for  lo 
much.  Arnold  v.  Mwndy,  1  Halst.  1.  The  in- 
specting, approving,  and  recording,  each  sarvey, 
waa  not  material  to  the  paaaing  of  the  title ;  the 
survey  itself,  of  the  proper  officer  under  socb 
warrant,  was  always  held  aa  the  act  of  >(▼<'* 
ance.  i6. 

173.  Under  the  New  Jersey  act  of  Noyerober 
1789,  (Revised  Laws,  104,)  a  survey  made,  after 
six  months  notice,  within  the  bounds  of  a  former 
survey,  inspected,  approved,  and  recorded,  bot 
containing  an  overplus  of  land,  cannot  prem 
against  the  owner  under  such  former  sarrey,  al- 
though he  may  have  omitted  to  make  a  resnrrey 
of  the  tract.     lAppincott  v.  Souder^  3  ib.  161- 

174.  If  cerUin  tracts  of  land,  called  for  by  i 
junior  survey,  were  surveyed  by  course  and  dis- 
tance when  the  junior  survey  was  made,  then  the 
grant  on  such  junior  survey  passed  no  other  land 
than  waa  included  by  it.  Tenant  v.  HamUtteh 
3  Har.  db  J.  233. 

175.  Where  vacant  land,  not  contigQOO«  to  tbe 
original  tract  resurveyed,  is  includ^  in  ^J^^J" 
tificate  of  resurvey,  it  is  not  legal  notice  of  tw 
location  of  the  warrant,  until  the  ccrtifica^  * 
returned  to  the  land-offioe.  Hammond  ▼•  ^'^ 
field,  2  ib.  151.  , 

176.  If  a  certificate  of  an  elder  survey  wai  no* 
in  the  land-office  when  a  junior  survey  ^ 
made,  and  a  grant  thereon  obtained,  tbe  pei*^ 
claiming  under  the  junior  certificate  is  apnrcotf^ 
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without  notice;  and,  havinff  obtained  the  first 
^rant,  it  cannot  be  defeated  by  permitting  the 
junior  grant  to  relate  to  the  elder  certificate,  so 
as  to  overreach  the  title  under  the  elder  grant. 
Sleuart  v.  Masany  3  ib.  507.  Whether  the  elder 
certificate  was  in  the  land-office  when  the  junior 
survey  was  made,  and  the  grant  thereon  obtained, 
is  for  the  jury  to  determine  on  the  evidence,  t^. 

177.  A  per  ion  obtaining  a  warrant  of  resurvey, 
not  having  a  title  to  the  original  tract  resur- 
veyed,  acquires  an  equitable  interest  in  the  vacant 
land  included  in  such  resurvey,  when  the  com- 
position money  is  paid  ;  and  his  grant,  therefore, 
will  relate  to  the  date  of  the  certificate  of 
resurvey,  if  his  certificate  was  returned  to  the 
land-office  when  a  prior  grant  for  the  same  land 
was  issued  on  a  junior  certificate  of  survey.  Ham- 
numd  V.  JVbrr»,  2  ib.  130.  Vide  Hammond  v.  War- 
field,  ib.  151. 

178.  The  time  when  a  certificate  of  survey  was 
returned  to  the  land-office,  and  the  time  of  the 
payment  of  the  caution  money,  are  facts  for  the 
decision  of  the  jury.  Steuart  v.  JVosoti,  3  Har. 
&  J.  507. 

179.  A  deputy-surveyor,  in  Maryland,  has  no 
authority  to  survey  lands  lying  in  another  county  ; 
and,  on  the  return  of  his  certificate  of  such  sur- 
vey, a  grant,  or  a  caveat,  would  be  refused. 
But  if  a  ^rant  was  obtained,  and  no  fraud  was 
practised  m  obtaining  it,  it  will  operate  to  pass 
the  land.    Hammond  v.  Ridgely,  5  Har.  &,  J.  245. 

180.  A  ffrantof  land,  in  Maryland,  was  refused, 
because  the  certificate  of  survey  did  not  pur- 
sue the  warrant.  Stone  v.  Bortman,  1  Har. 
&  M'Hen.  1. 

181.  The  practice  of  the  land-office  of  Mary- 
land respecting  surveys  under  renewed  warrants 
explained.     Ross  v.  Cutshali,  1  Binn.  399. 

182.  The  time  of  the  return  of  the  survey  into 
the  office  is  the  period  from  whence  the  six 
months  are  to  be  calculated  for  entering  a  caveat ; 
and  in  such  a  case  the  caveat  must  show  the  fact. 
Preston  v.  Harvey,  3  Call,  495. 

183.  A  caveat  lies  as  to  an  inclusive  survey, 
althouffh  there  be  no  certificate  from  the  county- 
court  uiat  it  is  reasonable  ;  nor  does  the  Virginia 
act  concerning  inclusive  surveys,  it  seems,  ex- 
tend only  to  lands  held  by  entry,     ib. 

184.  Under  the  Virginia  act,  authorizing  inclu- 
sive surveys,  a  survey  cannot  lawfully  l£  made 
of  lands  held  by  entry  only.  Preston  v.  Harvey, 
2  H.  &  M.  55. 

185.  In  South  Carolina,  one  obtaining  a  sur- 
vey of  land  forfeits  his  riffht  to  a  grant  by  a  lapse 
of  six  months  between  me  survey  and  the  loca- 
tor's certificate,  if  any  other  person  applies  in  the 
interval,  pays  the  fees,  and  obtains  a  survey. 
But  where  grants  bear  the  same  date,  that  has 
priority  upon  which  a  eurvey  is  first  made.  Chiig' 
nard  v.  Fdder,  2  HUl,  S.  C.  401. 

186.  Where  a  person  obtained  a  warrant  for  the 
survey  of  vacant  land,  in  South  Carolina,  and  it 
appeared  that  the  plat  attached  to  the  warrant 
when  it  was  returned  was  copied  from  an  old 
survey,  and  that  no  new  survey  had  been  made, 
a  caveat  was  sustained  to  restrain  this  plat  from 
being  carried  into  a  grant.  Tkomkill  v.  San^ury, 
1  N.  &  M.  345. 

187.  It  is  a  well-established  rule  of  surveying, 
that  the  lines  must  always  be  extended  to  the 
bounds  called  for,  if  no  evidence  of  a  higher  nature 
controls  them.  Jfelson  v.  Frierson,  1  M'Cord,  232. 

188.  The  United  States,  in  providing  for  the 
survey  of  the  public  domain,  established  the  rule 
that  sections  of  land  that  should  be  held  to  con- 
tain the  exact  quantity  returned  by  the  surveyor- 


general,  so  that  the  comer-bounds  of  sections 
xed  by  such  survey  cannot  be  removed.  Under 
that  rule,  the  purchaser  of  a  section  will  take  such 
quantity  of  land  as  is  contained  within  the  bound- 
ary lines  established  by  the  survey,  whether 
they  contain  more  or  less  than  the  quantity  re- 
turned ;  but  the  purchaser  of  an  aliquot  part,  or  of 
aliquot  parts,  of  a  section,  will  take  the  same 
part  or  parts  of  the  actual  quantity,  the  inter- 
mediate bounds  between  the  corners  of  the  sec- 
tions not  being  considered  as  fixed,  ff alters  v. 
Commons,  2  Port.  38. 

189  The  statute  of  Alabama,  of  1812,  on  the 
subject  of  certificates,  issued  under  act  of  con- 
gress, &c.,  embraced  iill  certificates  that  had  been 
or  might  be  legally  granted,  pursuant  to  acts  of 
congress  then  existing,  or  which  might  after* 
waras  be  passed,  granting  certificates  upon  any 
warrant  or  order  of  survey,  6t  to  any  donation  or 
preemption  claimants.  Lewis  v.  Ooguette,  3  Stew. 
&  Port.  184. 

190.  A  mistake  of  a  surveyor  in  running  out 
land  will  not  affect  the  rights  of  one  subsequent^ 
ly  entering  on  the  adjoining  land.  Blakemore  v. 
Chambles,  1  Overt.  3. 

191.  Although  a  survey  do  not  conform  to  an 
entry,  a  grant  founded  on  that  survey  is  good 
against  subsequent  enterers.  SuUivan  v.  Brown, 
ib.  6. 

192.  In  Tennessee,  a  surveyor,  being  a  public 
officer,  and  acting  under  oath,  cannot  be  com- 
pelled to  testify  against  his  certificate  of  survey. 
Smith  V.  Buchannon,  2  ib.  305. 

193.  In  Tennessee,  the  validity  of  a  survey  has 
no  dependence  on  the  will  or  direction  of  the 
claimants ;  and,  though  mistakes  of  surveyors 
may  be  corrected,  they  cannot  be  so  corrected  as 
to  mjure  a  subsequent  adjoining  enterer.  Bluni 
V.  Smith,  7  Wheat.  248. 

194.  A  survey,  not  certified  by  the  depu^ 
whilst  in  office,  nor  countersigned  by  his  prmct- 
pal  surveyor  whilst  in  office,  ought  not  to  be 
received  by  the  register.  Commonwealth  v  Clark, 
1  Bibb,  531. 

195.  Want  of  notice  of  executing  an  order  of 
survey  is  well  answered  by  showing  that  the  de- 
fendant had  removed  from  the  commonwealth. 
Bowling  V.  Helm,  ib.  88.  Notice  to  the  defend- 
ant's attorney,  in  such  a  case,  is  not  necessary, 
t^.  Private  intimation  that  S.,  who  was  no  party 
to  the  suit,  was  landlord,  does  not  require  the 
plaintiff  to  notify  him.  ib. 

196.  A  survey,  made  by  the  surveyor  of  a 
county,  unless  the  land-warrant  be  previously 
deposited  with  him,  is  only  a  private  survey. 
Jones  V.  Taylor,  Ky.  Dec.  ^. 

197.  A  survey,  in  Kentucky,  not  founded  on 
an  entry,  is  a  void  act,  and  constitutes  no  title 
whatever ;  and  land  so  surveyed  remains  vacant, 
and  liable  to  be  appropriated  by  any  person 
holding  a  land-warrant.  Wilson  v.  Mason,  1 
Cranch,  45. 

198.  If  the  order  for  a  survey  of  land  do  not 
certainly  determine  the  form  in  which  the  survey 
shoulcPbe  made,  the  survey  ought  to  be  in  a 
square.    Kennedy  v.  Payne,  Hardin,  10. 

199.  An  original  survey  cannot  be  subsequent- 
ly altered,  upon  parol  evidence,  inconsistent  with 
the  title-papers.  Cowan  v.  Harrod,  Litt.  Sel. 
Cas.  4. 

200.  Surveyors*  certificates  are  only  prima 
facie  evidence  of  their  doings.  Wallace  v.  Max- 
well, 1  J.  J.  Marsh.  447. 

201.  In  Ohio,  the  owner  of  a  survey,  made  in 
conformity  with  his  entry,  and  not  interfering 
with  any  other  person's  right,  may  abandon  his 
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•urrey  after  it  has  been  feeorded.      TayUr  r, 
Mytrty  7  Wheat  93. 

V.   Caveat. 

208.  In  a  oaTeat  for  lands,  the  ]Nai^  who 
would  avail  himaelf  of  an  exception  contained  in 
the  law  must  prove  the  law  he  claima  to  be  within 
the  exception.    MarskaU  v.  Clark^  4  Call,  268. 

203.  A  partv  who  files  a  caveat,  in  Virpnia, 
against  the  claim  of  another  to  land,  must  show 
a  title  to  the  warrant  under  which  his  own  sor- 
vev  is  made.     Currie  v.  Martin^  3  ib.  28. 

m)4.  Caveats  entered  upon  copies  from  the 
land-office  certified  by  the  clerk  thereof,  and  not 
bj  the  register,  are  void.     Fairfax  v.  SlepAsm, 

1  Virg.  Cas.  3.     Faitfax  v.  HvnUr,  ib. 

205.  In  a  caveat,  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weakness 
of  his  adversary's.    JuatUes  of  AUea  Co.  v.  AHea^ 

2  A.  K.  Marsh.  30. 

206.  A  plaintiff  in  a  caveat  can  only  rely  on 
the  points  set  forth  in  the  caveat  as  to  the  cause 
thereof,  ik, 

207.  One  who  improves  land,  and  caveats  an 
adverse  right  in  due  time,  and  immediately  on 
the  decision  of  the  board  of  property  applies  for 
the  land,  is  protected  under  the  act  of  March  6, 
1793.    Moore  v.  Mundoirf,  4  Teates,  209. 

206.  A  general  dismissal  of  a  caveat,  in  Ken- 
tucky, does  not  purport  to  be  a  judgment  upon 
ito  merits.     WOoon  v.  3peedy  3  Cranch,  283. 

209.  In  ejectment,  plaintiff  claiming  under  a 
warrant,  and  defendant  under  an  improvement, 
defendant  cannot  rive  in  evidence  a  caveat,  pur- 
suant to  the  act  of  April  3, 1804,  given  since  the 
commencement  of  the  action.  Shippea  v.  Jiu' 
fhenbaufky  4  Teates,  328. 

210.  In  a  caveat  case,  if  it  be  found  by  the 
jur^,  or  agreed  by  the  parties,  that,  since  the  insti- 
tution of  the  caveat,  the  caveatee  has  obtained  a 
|»atent  for  the  land  from  the  commonwealth, 
judgment  ought  to  be  entered,  dismissing  the 
caveat,  without  a  trial  of  the  respective  rights  of 
the  parties.     Guerrant  v.  Baghy^  6  Munf.  160. 

VI.    Title  generally.  Evidence  of  Title  and  Deed. 

211.  The  duplicate  receipt  of  the  receiver  of 
public  moneys,  of  payment  for  public  land,  is,  on 
entry,  and  before  a  patent  is  issued,  sufficient 
evidence  of  title  to  authorize  a  bona  fide  holder  of 
the  same  to  maintain  trespass  to  try  title  to  the 
land.     BuUock  v.  fVilson,  2  Port.  436. 

212.  A  patent  for  land  is  only  prima  facie  evi- 
dence of  title ;  but  if  the  previous  steps  for  vesting 
a  title  be  not  performed,  proof  of  such  omission 
will  defeat  the  same.  Huidekoper  v.  Burrug,  1 
Wash.  C.  C.  109. 

213.  An  outstanding  title  must  be  a  present 
and  operative  one ;  o^erwise,  the  presumption 
will  be  that  it  has  been  extinguished.  Jackson 
V.  Hudson,  3  Johns.  375. 

214.  If  one  has  several  distinct  titles  to  a  tract 
of  land,  he  may  avail  himself  of  them  all  fb  ena- 
ble himself  to  hold  against  any  opposing  claim. 
SeottY   Woodioard,2WCoTd,161. 

215.  A  title  acquired  by  a  vendor  of  land  subse- 
quent to  his  sale  and  conveyance,  and  every  deed 
afterwards  taken  bv  him,  will  enure  to  the  benefit 
of  the  vendee.    Aldridge  v.  Kincaid,  2  Litt.  390. 

216.  Where  two  certificates  of  confirmation  of 
title  to  the  same  land  have  issued  to  different 
persons,  the  one  first  issued  is  entitled  to  prefer- 
ence, ss  evidence  of  title,  unless  it  be  shown  to 
have  been  illegally  issued.    But  if  such  certifi- 


cates are  of  equal  validity,  eourts  mmy  look 
behind  the  certificates  to  the  original  evideoee  di 
title,  and  decide  independentlv  of  them.  HaUet 
V.  Eslaver,  3  Stew.  &  Port.  106. 

217.  A  certificate  of  confirmation  iasoed  under 
the  act  of  congress  of  1822  would  not  be  conchi- 
sive  against  adverse  claims  also,  importing  legal 
titles,  and  any  fraud,  imposition  or  illegality  in 
procuring  such  certificate  would  be  open  to  ex- 
posure by  the  party  aggrieved ;  but  where  soeh 
certificate  is  opposed  by  no  title,  or  by  nothing 
more  than  a  recent  possession,  though  held  nnder 
a  claim  and  assertion  of  right  or  even  under  a  lon^- 
continued  possession,  the  benefit  of  which  had 
been  forfeited  by  the  failure  of  the  occapant  to 
interpose  his  claim  within  the  time  limited  for 
ascertaining  and  adjusting  imperfect  titles,  it 
cannot  be  doubted  that  the  preference  is  due  to 
the  certificate  of  confirmation.  Lewis  v.  GogueUe^ 
3  Stew.  Sl  Port.  184.  Ryd^r  v.  Innorarity,  4  ib.  14. 

218.  On  a  loose  warrant  or  application,  tlie 
title  vests  at  the  time  the  survey  is  made  on  the 
ground  —  in  a  shifted  warrant  when  the  surrey 
IS  accepted.  In  the  latter  case,  actual  notice  is 
necessaxj;  in  the  former,  construction  is  sufli- 
cient.  Moore  v.  Shaver,  6  S.  ^bt  R.  130.  Hnk- 
ley  V.  Vankome,  7  ib.  185.  A  purchaser  under  a 
patent  of  land  from  Pennsylvania,  must  take  no- 
tice of  the  title  recited  in  the  patent.  Wiilia  ▼. 
Bucker,  2  Binn.  455. 

219.  An  offer  to  purchase  land  bv  a  parij  iiaT- 
ing  the  title  does  not  impair  or  affect  his  right. 
Such  ofier,  however,  bars  the  defence  of  adverse 
possession.    Jackson  v.  Brittonj  4  Wend.  507. 

220.  The  priority  of  recording  a  grant  in  the 
land  register  is  not  evidence  of  priority  of  title. 
Coleman  v.  Talbot,  2  Bibb,  129. 

221.  Under  the  laws  of  Virginia,  the  certificate 
of  registry  of  a  patent,  which  is  required  to  be 
given,  is  not  necessary  to  the  title  to  lands  under 
it.  The  law  as  to  this  matter  is  merely  directory. 
Ritchie  V.  Woods,  1  Wash.  C.  C.  11. 

222.  A  legal  title  to  land  could  not  be  ac- 
quired by  narol  exchange,  even  before  the  enact- 
ment of  tne  statute  of  frauds,  and  though  the 
parties  had  taken  actual  possession.  LindsUy  v. 
CoaU,  1  Ham.  243. 

223.  A  title  to  land  cannot  be  conveyed  by  an 
assignment  indorsed  upon  a  deed.  BentUy  ▼.  Z>e- 
forest,  2  Ham.  221. 

224.  The  plaintiff  in  eiectment  for  a  town  lot 
need  show  no  title  but  the  act  establishing  the 
town,  and  the  subsequent  conveyance  from  the 
trustees,  unless  the  defendant  claims  title  nnder 
a  patent  elder  than  the  act  establishing  the  town. 
MMiUan  v.  Brown,  1  A.  K.  Marsh.  153. 

225.  If  one  commencing  a  settlement  assents 
to  another*B  completing  it,  for  the  use  of  a  third 
person,  and  the  third  person  procures  a  warrant 
survey  and  patent,  the  third  person  has  the  title. 
Reed  v.  Dickey,  2  Watts,  459. 

226.  A  sheriffs  deed  for  lands  sold  under 
execution  correctly  reciting  the  judgment,  levy, 
execution,  and  sale,  is  prima  facie  evidence  of 
title ;  but  parol  evidence  is  admissible  that  it 
does  not  in  fact  cover  all  the  lands  claimed  under 
it  and  embraced  in  its  description  of  boundaries. 
Longworth  v.  Bank  of  U.  States,  6  Ham.  536. 

227.  A  person  cannot  establish  his  claim  to 
land  bv  the  testimony  of  witnesses  as  to  the  loca- 
tion oi'^the  plots  returned  upon  the  survey,  where 
■uch  witnesses  were  neither  examined  upon  nor 
attended  the  survey.     Wall  v.  Forbes,  1  Har.  & 

•Gill,  441. 

228.  One  holding  a  warrant  may  introduce 
such  testimony  to  prove  the  title  of  those  under 
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whom  he  oltiow  ■^the  nature  of  the  ewe  reqaires 
And  allows.  CmmpbM  ▼.  Galbremtk^  I  WatU,  70. 
^  239.  fiyery  thing  neceetarj  to  designate  the 
land  covered  by  tlM  warrant,  so  aa  to  proTe  it  to 
be  "withdrawn  »om  the  general  mass  of  property 
and  appropriated  to  the  use  of  an  individual,  must 
be  proved.  Browne  v.  Jirhinklej  1  Wash.  C.  C.  484. 

230.  The  copy  of  a  warrant  for  land,  sent  by 
the  surveyor-general  to  the  deputy,  to  be  execu- 
ted, is  evidence.    MoU  v.  Bolard^  6  8.  &  R.  210. 

fiai .  A  warrant  issued  without  payment,  and 
an  inofficial  survey  thereon,  are  admissible  in 
evidence  to  prove  a  title  to  lands,  in  Pennsyl- 
vania.   J^iekalas  v.  HolUdmy^  3  Teates,  399. 

232.  In  a  suit  on  a  bond  conditioned  to  convey 
**  a  clear  and  indisputable  title,'*  evidence  of  a 
junior  patent  on  the  land  should  not  be  reeei?ed 
to  show  incapacity  in  the  <^ligor  to  convey. 
Francis  v.  HaxUrigy  1  A.  K.  Marsh.  93. 

233.  Evidence  of  a  parol  disclaimer  to  a  title 
to  lands,  otherwise  valid,  is  inadmissible.  Brandt 
V.  Xicvermare,  10  Johns.  358. 

234.  Where  lands  were  conveyed  to  A,  and 
taken  possession  of  by  B,  whose  possession  was 
not  protected  by  the  statute  of  limitations,  evi- 
dence that  B  purchased  the  warranto  of  A  before 
their  location,  located  them,  and  paid  the  taxes,  is 
not  admissible  to  raise  the  presumption  of  a  con- 
veyance from  A  to  B.    Stark  v.  Smik^  5  Ham .  455. 

235.  Where  an  agreement  is  entered  into 
respecting  a  tract  of  land,  the  title  to  which  is 
aflerwards  obtained  by  the  contracting  parties,  as 
tenante  in  common,  such  agreement  cannot  be 
given,  in  evidence  of  title  to  the  land,  in  an 
action  between  the  widow  of  one  of  the  tenante 
in  common  and  another  of  the  tenante.  Foster 
V.  Foster^  2  Stew.  356. 

236.  In  an  action  for  the  purchase  monev,  the 
burden  of  proof  that  the  plaintiff  has  no  title  lies 
on  the  defendant    Stoksly  v.  TVoiK,  3  Watts,  163. 

237.  Where  the  defendant  is  chargeable  on  a 
collateral  matter,  and  not  on  a  mere  debt,  as 
where  a  conveyance  for  a  tract  of  land  is  to  be 
made  on  demand,  there  should  be  a  request  pre- 
cisely alleged  in  point  of  time  and  place,  the 
general  allegation,  that  he  has  often  been  re- 
quired, being  insufficient.  Bridges  v.  Hard- 
grave,  Ky.  Dee.  153. 

238.  An  ancient  map  of  partition  by  certein 
commissioners,  made  by  virtue  of  an  act  of  tlie 
legislature,  being  ex  parte  evidence,  is  inadmissi- 
ble to  prove  a  title.  Jackson  v.  Witter,  2  Johns.  1 80. 

239.  The  declarations  of  a  purchaser  at  the 
time  of  payment,  and  indorsemente  on  a  survey 
by  a  deputy-surveyor  are  admissible,  in  Pennsyl- 
vania, to  show  the  real  owner  of  lands  for  which 
application  has  been  made  at  the  land-office. 
Vincent  v.  Huff,  8  S.  &  R.  381. 

240.  The  inofficial  draft  of  a  survey  made  by 
a  deputy-surveyor,  not  signed  in  his  official 
character,  is  inadmissible  in  evidence,  though  the 
party  prcfduoing  it  has  had  possession  of  the 
land  21  years.  FarUy  v.  Lenox,  8  S.  dlt.  R.  392. 
Bo  a  paper  purporting  to  be  an  order  from  the 
surveyor-general  to  the  deputy-surveyor,  not 
found  in  Uie  office  of  the  latter,  which  is  neither 
an  official  order  nor  a  certified  copy,  and  is  with- 
out proof  of  the  surveyor-general  s  hand  writing, 
is  inadmissible  in  tvidence.  t^. 

241.  In  ejectment  for  Pennsylvania  land,  west 
of  the  Alleghany  River,  claimed  by  the  plaintiff 
by  a  warrant  and  survey  without  settlement,  the 
defendant  may  show  that  the  commonwealth  ha« 
granted  him  the  title  without  taking  out  the 
vacating  warrant,  pursuant  to  the  act  of  the  3d 
of  April,  1780.    iUiUis  V.  ^Osrt,  14  8.  dk  a.  341 
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853.  An  actaal  or  eonftraetire  poMeMion  is 
neeeMary,  at  common  law,  to  the  tnukamiMion  of 
a  right  to  lands.  Jackson  r.  Hiaittii^<<m,  5  Pet. 
403. 

S54.  Where  A  bonght  land  in  Canaan,  New 
York,  in  1782,  and  pat  B,  one  of  hie  aona,  in 
immediate  poesession,  and  declared  he  had 
bought  it  for  him,  and  afterwards  died,  in  1789, 
leaving  several  children  his  heirs  at  law,  and  B 
continued  in  possession  above  27  years,  never 
having  obtained  a  deed  from  his  father ;  held,  that 
B  was  in  possession  nnder  his  father,  and  not  in 
his  own  right,  or  adversely  to  his  right,  and  that, 
therefore,  the  act  of  1791,  of  session  14,  c.  42,  con- 
firming the  titles  of  persons  then  in  possession  of 
lands  in  that  place  in  their  own  right,  did  not  con- 
firm the  title  of  B  alone  to  the  land,  but  that  of 
the  heirs  of  A  generallv ;  and  that  all  the  heirs 
at  law  of  A  were  entitled  to  a  proportion  of  the 
land.    Jackson  v.  Benjamin,  8  Johns.  101. 

255.  A  gave  a  lease  of  part  of  a  lot  of  land  to 
B  for  60  years,  and  executed  a  deed  for  part  also 
of  the  same  lot  to  C  in  fee.  C  took  immediate 
possession  under  his  deed,  and  continued  in  pos- 
session near  16  years :  after  such  a  lapse  of  time, 
B  will  not  be  permitted  to  set  up  any  new  loca- 
tion, not  absolutely  necessary  to  give  him  his 
quantity  of  land,  and  which  invades  the  posses- 
sion of  C.    Jackson  v.  Gardner,  6  J<dms.  394. 

256.  Where  a  person  entered  upon  land  be- 
longing to  his  father-in-law,  who  promised  to 
give  the  land  to  him  and   his  wife,  and  subse- 

auently  devised  the  same  to  his  wife,  it  was  held, 
bat  a  possession  of  36  years  under  a  conveyance 
f^m  the  husband  was  not  adverse,  so  that  a  con- 
veyance to  the  husband  f^om  the  ancestor  could 
not  be  presumed.  Jackson  v.  French,  3  Wend. 
337. 

257.  After  a  partition  made  by  the  proprietors 
of  a  patent,  possession  taken  by  the  several  pro- 
prietors according  to  a  survey  and  map,  and  a 
lapse  of  40  years,  they  are  concluded  from  con- 
testing with  each  other  the  correctness  of  the 
actual  locations.    Jackson  v.  Veddtr,  3  Johns.  8. 

268.  An  old  patent  or  grant,  after  the  lapse  of 
160  years  will  not  be  allowed  to  be  located, ^or 
extended  beyond  the  acttial  and  notorious  pos- 
session and  location  of  the  party,  especially 
where  there  is  the  slightest  evidence  of  an 
adverse  possession  for  alrave  20  years.  Jackson 
V.  Murrain  7  ib.  5. 

259.  The  question  of  adverse  possession  ought 
to^be  left  to  the  jury.    Jackson  v.  Joy,  9  ib.  102. 

260.  The  possession  of  lands  is  an  adequate 
consideration  to  support  a  promise  to  pay  for  the 

frice  thereof.  Parker  v.  Crane,  6  Wend.  647. 
f  the  consideration  be  past  at  the  time  of  the 
promise,  the  act  done,  which  is  the  consideration 
of  the  promise,  must  be  stated  to  have  been  done 
upon  the  request  of  the  party  promising,  ib. 

261.  A  took  possession  of  an  island  in  the  r^ver 
Delaware,  built  a  small  house  upon  it,  and  occa- 
sionally, during  20  years,  repaired  to  it  for  the 
purpose  of  stu^,  but  some  years  before  his  death 
removed  the  house  away  from  the  island,  having 
made  no  other  improvement.  Ten  years  after,  B 
took  possession,  fenced  and  improved  the  prop- 
erty, and  he  and  those  claiming  under  him  held 
possession  for  more  than  20  years :  the  possession 
of  B  held  to  be  good  against  the  title  of  A. 
Tucker  v.  fVhite,  Coxe,  94. 

262.  .Adyerse  possession  hj  defendant  cannot 
be  given  in  evidence  by  him  to  impeach  the 
plaintifTs  title  for  not  settling  in  due  season  on 
land  so  held  by  defendant.  Jones  r.  Anderson, 
4  Yeates,  569. 


263.  A  vendee  in  posscsaion  under  irticlet  of 
agreement  cannot  retain  possession  until  the 
statute  bars  the  vendors,  and  then  refuse  pay- 
ment on  account  of  a  defect  in  the  TeDdor*!  litk. 
Congregation  v.  Miies,  4  Watts,  146. 

264.  A  oonveyance  by  one  not  in  possession 
of  land,  which  is  held  adversely  by  another  is  not 
void,  in  Pennsylvania.  Cressan  v.  MiiUr,  2  ib. 
272. 

265.  After  30  years  possession  beyond  the 
Alleghany  River,  the  agency  of  a  depaty-snr- 
veyor  who  made  the  survey  nieed  not  be  formaJlj 
proved.     Burdrfidd  v.  M'Camley,  3  ib.  9. 

266.  Mere  possession  of  land,  or  offering  to  sell 
it,  or  even  partial  sales  actoally  made,  are  not 
alone  sufficient  to  authorize  a  presumption  of 
ownership,  for  these  may  be  the  acts  of  a  tortioas 
possessor  or  of  an  agent.  Delmneey  v.  AfKee*,  I 
Wash.  C.  C.  354. 

267.  Where  the  lord  proprietary  of  Maryland 
and  one  A  were  tenants  in  common  of  a  tract  of 
land,  in  1686,  at  the  time  when  the  lord  proprie- 
tary was  in  Maryland,  where  he  remained  tvo 
years  thereafter,  and  A  entered  opon  and  claimed 
the  whole  tract  adverse  to  the  proprietary,  and, 
toother  with  those  claiming  under  him,  had  the 
uninterrupted  possession  of  Uie  land,  claimini^  the 
whole,  from  1687  to  1781,  it  was  held,  that  the 
proprietary  was  barred  by  the  adverse  possession 
of  A  and  those  claiming  under  him.  RusadL  t. 
Baker,  1  Har.  &  J.  71. 

268.  No  person  could  obtain  possession  br 
entering  upon  the  vacant  lands  of  the  lord  pro- 
prietary of  Maryland,  so  as  to  bar  his  right,  no 
matter  how  long  such  possession  continued,  it 
being  an  intrusion,  and  not  a  legal  possession. 
Lux  V.  PelUt,  1  Har.  &  J.  82,  noU. 

269.  The  lord  proprietary  of  Maryland  wu 
not  barred  by  the  act  of  limitations  of  that  state. 
Baltimore  v.  Evans,  4  Har.  6l  M'Hen.  482. 

270.  More  than  60  years*  peaceable  and  onia- 
terrupted  possession  in  the  caTeator  and  those 
under  whom  he  claims,  together  with  payment 
of  quitrents  antecedent  to  the  revolution,  and  of 
taxes  since  that  period,  were  held,  in  Virginia,  to 
afford  a  presumption  of  a  grant  of  such  lands 
from  the  crown.  Archer  v.  Saddler,  2  H.  &  M. 
370.  Held,  also,  that  it  was  for  the  jury  to  pre- 
sume the  grant,  under  such  circumstances.  i6. 

271.  In  South  Carolina,  five  years*  advene 
possession  of  granted  lands  before  December, 
1824,  under  color  of  title,  will  confer  title  to  the 
extent  of  the  boundaries  defined,  or  to  his  actaal 
possession.  Simmons  v.  Parsons,  2  Hill,  S.  C 
492.    JIfElvyee  v.  Martin,  ib.  497. 

272.  Where  two  are  in  adverse  possession  of 
different  parts  of  the  same  tract,  a  ri^ht  may  be 
acquired,  under  the  statute  of  limitations,  in 
South  Carolina,  to  the  extent  of  the  acto&l  pos- 
session.    Huger  V.  Coz,  1  Hill,  S.  C.  135. 

273.  A  possession  adverse  to  the  claim  of  the 
rightful  owner  is  necessary  to  give  title ;  and  it 
is  for  a  jury  to  decide  whether  or  not  the  pot- 
session  is  adverse.  Harrington  v.  WiUdnf,  2 
M'Cord,  289. 

274.  To  give  a  right  by  possession,  it  mast  be 
such  a  possession  as  will  enable  the  puty  clsim- 
ing  adversely  to  sue.  Bailey  v.  My,  2  N.  &  M. 
343.    Harrington  v.  WiUdns,  2  M'Cord,  289. 

275.  A  son  can  hold  land  adversely  to  his 
parent;  but  the  character  of  the  possession  is 
always  a  question  for  a  jury.  Rokerts  v.  Rebtrts, 
2  M'Cord,  266. 

276.  In  South  Carolina,  25  years'  possession 
of  land,  or  a  less  time,  unexplained,  will  presume 
the  exeontion  of  a  desd ;  but  this  legal  presump 
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tion  may  be  rebutted  by  the  uniform  assertioiu 
of  the  occupant  that  no  deed  evet  was  executed. 
Simmons  v.  ParsanSj  2  Hill,  S.  C.  492. 

277.  To  enable  a  plaintiff  to  succeed  in  hia 
•tatutory  claim  to  land,  he  must  prove  poaaeBsion 
the  full  time  required  by  the  statute,  tlie  extent 
of  hia  poaaeaaion,  and  that  it  waa  adverse.  Can- 
ley  V.  PUut^  2  M'Cord,  260. 

278.  Actual  possession  of  a  part  is  legal  poa- 
session  of  all  the  land  covered  by  a  party's  title. 
Eifert  V.  Read^  1  N.  &.  M.  374.  Anderson  v. 
Darby,  ib.  369.     Brandon  v.  Grimke,  ib.  356. 

279.  Actual  settlement  is  necessary  to  protec- 
tion, under  the  seven  years'  limitation  law  of 
Kentacky,  of  1809.  Hart  v.  Boiomar,  6  J.  J. 
Marsh.  453. 

280.  A  person  holding  the  patent  of  the  com- 
monwealth for  land  cannot,  while  the  land  is 
held  adversely,  convey  it  to  a  third  person  by  a 
deed  of  bargain  and  aale.  Ewing  v.  Savary,  4 
Bibb,  424. 

281.  The  commissioners  are  not  bound  to  re- 
port the  evidence  upon  which  they  acted.  JoAn- 
9on  V.  Doan^  1  Bibb,  116.  The  report  ought  to 
atate  the  period  of  notice  to  the  occupant,  aa- 
•umed  by  them.  ib.  Notice  to  the  landlord,  in  a 
suit  in  chancery  against  him,  is  to  be  taken  aa 
the  period  of  notice  to  the  occupant  claiming  as 
tenant  to  such  landlord,   t^. 

282.  The  act  of  Tennessee,  of  1797,  explain- 
ing the  act  of  North  Carolina,  of  1715,  makes  a 
possession  of  seven  yeara  a  bar  only  when  held 
under  a  grant,  or  a  deed  founded  on  a  grant. 
PaUon  V.  Eastonj  I  Wheat.  476. 

283.  A  title  to  lands  in  fee,  in  Tennessee,  de- 
rived through  an  alien,  by  virtue  of  which  the 
caveator  haa  been  in  possession  upwards  of  seven 
years,  is  a  sufficient  claim,  within  the  16th  and 
47th  sections  of  the  land  lawa  of  1806  and  1^07, 
to  authorize  the  caveator  to  resist  the  entry  of  the 
caveatee,  and  prevent  him  from  obtaining  a 
grant.      Williams  v.  Wilson,  Mart.  &  Yerg.  248. 

284.  In  an  action  to  try  titles  to  land,  it  ap- 
peared that  the  plaintiff  had  possession  a  length 
of  time  sufficient  to  ruin  the  presumption  of  a 
grant,  prior  to  the  peaceable  possession  of  the 
defendant  for  a  shorter  period,  under  a  peaceable 
entry.  Held,  that,  in  the  absence  of  any  paper 
title  held  by  either  party,  the  plaintiff  must  pre- 
vail.   HalUt  V.  Eslava,  3  Stew.  &  Port.  105. 

285.  A  prior  possession  short  of  20  years,  un- 
der a  claim  of  right,  will  prevail  over  a  subse- 
quent possession  of  the  same  time,  where  no 
other  evidence  of  title  appears  on  either  side. 
Herbert  v.  Herbert,  Breese,  278. 

VIII.  Improvements,  Settlers,  and  vacant  Lands, 

286.  No  person  is  bound  to  pay  for  improve- 
'   menta  on  land  made  against  his  will  or  without 

hia  consent.     Carver  v.  Jackson,  4  Pet.  1. 

287.  B.,  a  ^^  aettler  "  on  lands  of  the  common- 
wealth of  Massachusetts  in  Bangor,  within  the 
terms  of  the  two  resolves  of  June  25, 1789,  sold 
one  acre  of  hia  possession,  by  metes  and  bounds, 
to  M'G. ;  and  atterwards  aold  the  residue  of  his 
lot,  excepting  the  acre,  to  P.,  from   which  it 

{»assed  to  L.  and  his  associates,  who  subsequent- 
y  received  from  the  committee  on  eastern  lands 
a  deed  of  the  whole  lot,  aa  the  assignees  of  B., 
without  nny  exception  of  the  acre ;  they  having 
complied  with  the  conditions  of  the  resolve  of 
Februarv  5, 1800,  relating  to  settlers  in  Bangor. 
L.  reaided'on  the  lot  ever  afler  his  purchaae. 
M'G.  always  resided  in  another  town,  and  never 
occupied  the  acre,  nor  took  any  measures  to  con- 


firm his  title,  nor  exercised  ownership  over  it, 
till  after  the  commonwealth,  by  ita  committee, 
had  granted  it  to  L.  and  others.  In  an  action  by 
L.  against  a  grantee  of  M'G.,  to  recover  part  of 
this  acre,  it  was  held,  that  it  waa  competent  for 
the  tenant  to  impeach  the  deed  from  the  common- 
wealth to  L.  and  others,  on  the  ground  of  fraud, 
so  far  aa  related  to  its  conveying  the  acre  to  the 
^antees :  That  M'G.  was  entitled  to  be  confirmed 
m  his  right  to  the  acre,  as  the  assignee  and  legal 
representative  of  a  settler  within  the  meaning  of 
the  resolves :  That  a  grant,  by  MassachusetU,  of 
lands  in  this  state  previous  to  the  separation,  is 
impeachable  for  fraud  in  the  courts  of  this  state, 
notwithstanding  the  general  language  of  the 
seventh  of  the  terms  and  conditions  of  the  act 
separating  Maine  from  Massachusetts,  confirm- 
ing all  the  granta  of  the  parent  commonwealth : 
That  if  the  committee  on  eaatern  landa  acci- 
dentally omitted  to  except  the  acre  sold  to  M'G. 
from  their  deed  to  L.  and  others,  and  the  latter, 
perceiving  the  mistake,  took  the  deed  in  silence, 
mtending  to  defraud  M'G.  of  the  acre,  the  deed, 
aa  to  that  acre,  was  void.  Lapish  v.  Wells,  6 
Greenl.  175. 

288.  The  general  court  of  Maasachusetts  hav 
ing  appointed  a  commissioner  to  survey  the  town 
of  Sullivan,  and  report  the  number  of  proprie- 
tora  and  settlers  of  certain  claases,  their  heirs 
and  aasigns,  and  the  quantity  of  land  which  ought 
to  be  confirmed  to  them,  he  reported  a  list  of  dif- 
ferent descriptions  of  persons,  with  the  number  of 
acres  against  their  names ;  and,  amonff  others,  *^  to 
the  heirs  of  J.  S.,  200  acres,"  which  report  was 
accepted  by  the  resolve  of  March  8,  1804,  and 
the  several  tracts  therein  mentioned  were  thereby 
**  confirmed  and  granted  "  to  the  proprietors  and 
aettlers,  and  their  heirs  and  assigns  respectively ; 
and  the  selectmen  of  Sullivan  were  autliorized, 
upon  the  payment  of  a  certain  amall  sum  by  each 
person  entitled,  to  release  to  such  person,  *^and 
to  his  or  their  heirs  and  assigns,"  the  title  and  in 
terest  of  the  commonwealth  in  the  land.  J.  S 
had  previously  deceased,  having  devised  his  farm, 
consisting  of  the  tract  above  designated,  to  his 
wife  for  life,  with  remainder  to  two  of  hia  sons. 
The  selectmen  made  a  deed  of  release  to  ^«  the 
heirs  of  J.  S.,"  without  other  description.  Here- 
upon it  was  held,  that  the  title  of  the  common- 
wealth paased  to  the  proprietors  and  settlers,  by 
the  resolve,  without  deed,  upon  the  condition 
subsequent  of  payment  of  the  money:  That 
the  resolve  enured  to  the  benefit  of  the  assignees 
and  devisees  of  the  proprietors  and  settlers 
therein  named,  who  were  entitled  to  deeds  from 
the  selectmen  ;  the  word  **  and  "  being  construed 
"or,"  to  effectuate  the  intent  of  the  grant: 
That  J.  S.  had  an  interest  in  the  land  capable 
of  being  devised,  and  that  his  devisees  were  en- 
titled to  hold  the  land  against  his  heirs  at  law. 
Sargent  v.  Simpson,  8  Greenl.  148. 

^9.  The  proprietors  of  Pennsylvania,  by  au- 
thorizing their  agent,  in  1733,  to  adjust  the 
claims  of  settlers  on  the  west  side  of  the  Sua- 
quehannah,  within  the  boundaries  of  a  body  of 
lands  which  waa  afterwards  resurveyed  as  the 
manor  of  Springe ttaburg,  and  to  allow  to  those 
persons  common  terms  for  the  same,  did  not 
thereby  depnve  themaelves  of  the  legal  right  to 
appropriate  all  the  residue  of  these  lands  as 
part  of  the  proprietarv  tenths,  and  to  claim  the 
said  residue  aa  part  of^  their  said  manor.  Penns 
V.  Grof,  1  Waah.  C.  C.  390; 

290.  'To  oonatitute  a  aettlement  upon  lands  in 
<*  the  new  purchase,"  under  the  provisions  of  the 
9th   section   of  the  act  of  the   legislature   of 
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PeniM]rlT«ni*  ^Med  Afril  3d,  1798,  there  nmst 
be  mn  oecupuicj,  aooompanied  by  a  hanafide  in- 
tention immedftAtely  to  reside  upon  the  Und, 
either  personally  or  by  a  tenant ;  and  without  thia 
the  mere  iroprorement  is  of  no  importance,  ex* 
cept  as  evidence  of  an  intention  to  settle.  Bml» 
firur  V.  Mesd,  1  Wash.  C.  C.  16.  The  proviso  of 
the  9th  section  of  the  act  applies  only  to  those 
who  had  an  incipient  title  at  some  time  by  actual 
settlement,  preceding  the  necessity  which  oblifed 
them  to  require  the  benefit  of  the  proviso,,  or  by 
warrant ;  and  such  settlement,  if  so  made,  would 
be  sufficient,  althoorh  it  were  prevented,  by  the 
existence  of  hostilities,  from  beinj^  such  a  one 
as  this  section  requires,  by  the  occasion  men- 
tioned in  the  proviso,  ib. 

391  As  to  what  was  j>revention  from  making 
a  settlement  on  lands  m  Pennsylvania,  within 
the  **  new  purchase/*  see  Hwdtkaper  v.  Dmmg' 
Imss,  1  Wash.  C.  C.  258. 

893.  A  right  by  settlement  and  improvement. 
If  a  survey  of  the  land  included  in  it  shall  be 
made,  under  a  warrant,  by  the  owner  of  the  set- 
tlement and  improvement,  will  be  merged  in  the 
higher  title.  But  if  the  surveyor,  without  the 
knowledge  of  the  warrantee,  makes  such  use  of 
the  warrant,  the  righte  of  the  warrantee  are  not 
thereby  affected.     Harris  v.  BurcMan^  ib.  191. 

293.  A  settlement  right,  in  Pennsylvania,  con- 
nate in  an  actual  residence,  with  one's  family, 
on  the  land,  raising  grain,  Ac.  GUday  v.  Wat- 
Mm,  5  S.  &;  R.  367. 

^iOA,  Under  the  act  of  Pennsylvania,  of  March 
98,  1814,  an  actual  settler  prior  to  that  date  on 
vacant  land  is  protected,  and  he  will  be  entitled 
to  a  warrant  at  the  lowest  price.  Co^fair  v. 
Oteffey^  6S.  SlK.  349. 

S&b.  Under  the  law  of  Pennsylvania,  the  de- 
frndante,  who  claimed  bv  settlement  and  im- 
provement, had  no  title,  if  such  settlement  and 
unprovement  vere  made  under  the  title  of  Con- 
necticut.    Keeiu  V.  Harris,  3  Wash.  C.  C.  178. 

396.  The  actual  resident  settlement,  to  sup- 
port a  family,  reouired  under  the  Pennsylva- 
nia  act  of  1786,  is  tor  raising  grain,  not  for  cut- 
ting wood  and  selling  it.  Oardinier  v.  Marey,  5 
Watte,  337. 

397.  The  le^lature  of  Pennsylvania,  under 
the  act  of  April  3d,  1798,  meant  only  to  exact 
tirom  the  grantees  of  lands  their  best  endeavors 
to  make  the  settlemente  within  the  space  of  two 
years  from  the  date  of  the  warranto  ;  and  if,  at 
the  end  of  that  time,  they  have  been  prevented 
ftom  complying  with  the  terms  of  the  law  by 
the  actual  u>rce  of  the  enemy,  as  they  had  paid 
the  consideration  money  at  the  issuing  of  the 
warrante,  they  became  entitled  te  their  patenU. 
C&mmaniMalth  v.  Coze^  4  Dall.  170.  Vide  Hui- 
dekaper  v.  Douglass,  ib.  393.  Morris  v.  Jfeigk- 
fiurn,  ib.  309.  Vide  Attorney' General  v.  Grantees, 
ib.  237.  As  to  what  kind  and  extent  of  settle- 
ment and  improvement  will  warrant  a  survev 
under  said  act,  vide  Etoalt  v.  Highlands,  ib.  161 . 
M'Laughlin  v.  Dawson,  ib.  331.  Balfour  v. 
Mede,  ib.  363.  Huidekoper  v.  Douglass,  ib.  393. 
The  commonwealth  alone  can  take  advantage 
of  a  forfeiture  under  said  act.  Morris  v.  J^eigk' 
man,  ib.  309. 

396.  The  hone  fide  improvement  settler  cannot 
be  injured  by  the  fhiud  or  laches  of  the  surveyor, 
or  his  depu^,  or  any  claiming  under  such  fraud- 
ulent surveyor  or  deputy,  StDoweU  v.  Young, 
13  S.  &  R.  115.     Blaekium  v.  Holliday,  ib.  140. 

399.  Actual  settlers  without  a  warKnt  are  pro- 
tected in  the  possession  of  land.  Pennsylvania 
v.  Huston^  Addif   334.     Settlement  of  land  by 


an  agent  emurea  to  the  benefit  of  the  prineipiL 
Diek  V.  GsiiMren,  ib.  337. 

300.  An  improvement  settler  does  not  hoU  si* 
verse  to  the  eommonwealtb,  but  under  it,  until 
he  makes  a  purchase.  Such  improvement,  witli. 
out  a  purchase,  though  it  continue  81  yesr»,  ii 
no  bar  to  the  -  commonwealth  or  her  grantee. 
Morris  v.  T%oMas,  5  Binn.  77. 

301.  A  bona  fide  actual  settlement  on  a  tnct 
is  preferred  to  prior  application  for  the  stsie 
tract,  on  which  an  incorrect  warrant  was  issued, 
but  a  correct  survey  made  subsequent  to  the  set- 
tlement.    Davtson  v.  Bigshy,  ib.  204. 

303.  A  settler  under  a  military  patent  does  net 
lose  his  preference  bv  neglecting  to  file  an  appli- 
cation in  the  land-office  on  the  Sd  of  April,  1769. 
Todd  V.  Oekennan,  1  Teatea,  S95. 

303.  Settlemente  with  snbaequent  warrants 
are  preferable  to  prior  warrante  and  surrcTt 
without  settlemente.  Michols  r.  Laferty,  3  ib. 
373. 

304.  In  Pennsvlvania,  the  statutes  of  April  3d- 
1793,  confer  a  title  on  those  who  person^ly  re- 
side on  the  land,  in  preference  to  those  makiag 
temporary  steyf.    MLaugktin  v.  Dawson,  ib.61. 

305.  A  patent  for  land  surveyed  under  a  vt^ 
rant  issued  since  the  Pennsylvania  act  of  Sep- 
tember 83d,  1794,  is  only  prtma  facie  evidence 
of  the  personal  resident  settlement  required  bf 
that  act.  Such  patent,  without  the  settlement 
required  at  the  time  of  issuing  the  warrant,  is 
postponed  to  an  actual  settlement  made  tabse- 
qoent  to  the  warrant  and  before  the  patent 
Bixler  v.  Baker,  4  Binn.  313. 

306.  One  entering  the  land  of  another,  n<Kih 
of  the  Ohio,  must  obtein  a  vacating  warrant, 
though  the  other  has  not  settled  agreeably  to  the 
art  of  April  3d,  1793.  Barnes  v.  Irtine,  5 
Watte,  497,  557.     Smith  v.  CoiUns,  ib.  505,  564. 

307.  Where  a  warrantee  of  a  tract  settled  oa 
lands  north  and  west  of  the  Ohio,  in  conformitf 
to  the  act  of  April  3d,  1793,  and  an  actual  set- 
tler entered  afterwards,  and  continued  in  posses- 
sion till  1617,  without  a  vacating  warrant,  it  wis 
held,  that  settler  acquired  no  title  against  the 
warrant-holder.    Leasure  v.  Wilson,  3  Watts,  iGd. 

308.  A  settler  making  an  improvement,  by 
misteke  or  otherwise,  on  land  previously  appro- 
priated, obtains  no  title  by  settlement  to  the  ad- 
joining tract,  over  which  his  enclosures  extend. 
Overton  v.  Oibson,^  3  ib.  384. 

309.  An  actual  personal  resident  settlement 
of  lands  gives  a  color  of  title,  in  PenDsylrioti, 
and,  if  followed  by  immediate  improvemento, 
such  title  relates  to  the  commencemeBt  of  the 
improvement.  MMutne  v.  M Cormiek,  3 Pfou- 
syl.  438. 

310.  Every  one  entering  a  tract  to  impro^*? 
against  the  will  of  a  first  settler,  is  a  tttepueet, 
though  the  settler  does  not  oecupy  the  whole 
tract.     Gilday  v.  Watson,  8  8.  A  R.  407. 

311 .  Improvemente  made,  by  a  disseisor  or  tres- 
passer, on  the  land  of  another,  eannot  giv«  r^ 
a  title  at  law  to  it,  nor  in  equity,  unless  m  * 
case  of  gross  fraud  on  the  part  of  the  real  owner- 
HolttappU  V.  PkUliboMm,  4  Wash.  O.  C  356. 

313.  One  having  a  descriptive  warrant,  lorreji 

and  patent,  will  not  prevail  over  one  who  hu  > 
prior  improvement  claim,  though  the  *^1^^^! 
had  left  the  land,  to  enter  the  army,  and  had  »x 
returned.  Such  descriptive  wamnt,  howef^' 
is  preferred  to  a  subsequent  improvement  eut^ 
Magens  v.  Smith,  4  Binn.  73. 

313.  An  indescriptive  warrant  gives  trffj^' 
prior  bona  fide  improvement  title.  Wrii*^  *' 
MGehan,  3  Teates,  380. 


LAND. 


/%> 


3t4.  A  wtrrant  callin^f  fbr  an  impfovement, 
irithout  ^iritig  its  date,  eannot  be  carried  far- 
ther back  than  the  date  of  the  warrant.  Mielde 
▼.  LtfCM,  10  S.  db  R.  293. 

315.  A  warrant  issaed,  in  Pennsylvania,  since 
the  act  of  September  28d,  1794,  for  land  where 
grain  has  been  raised,  but  no  settlement  made, 
vests  no  title.  AlUtr^  if  the  improrement  be 
followed  up  hj  a  settlement.  Branyan  t.  Fliek' 
tnger^  A  ib.  501. 

316.  A  warrantee,  in  Pennsylvania,  cannot 

five  evidence  of  an  improvement  prior  to  the 
ay  mentioned  in  his  warrant  for  the  commence- 
ment of  interest,  thongh  the  board  of  property 
hare  decided  that  he  has  no  ri^ht  to  the  improve- 
ment.    Humes  v.  MTarlanej  ib.  437. 

317.  An  improvement  right,  in  trust  fbr  anoth- 
er, ifran  impossibility.  Smith  v.  Oliver,  11  S.  S^ 
R.  257. 

318.  Transfers,  by  the  real  owner  of  improve- 
ment rights,  with  possession  30  years  and  up- 
wards, prove  themselves.  Healy  v.  MouL^  5  ib. 
181. 

319.  To  entitle  one  to  vacant  land,  his  im- 
provement must  be  commenced  with  reasonable 
diligence,  and  end  in  an  actual,  personal,  resident, 
and  uninterrupted  settlement.  Force  and  war 
will  excuse  interruptions  in  his  settlement. 
AUcktMon  V.  JIfCulloeh,  5  Watts,  13. 

390.  One  improving  lands,  and  taking  a  survey 
of  them,  is  estopped  from  claiming  contiguous 
lands  by  such  improvements.  Holmes  v.  Hay,  3 
Teates,  588. 

321.  Settlers  are  confined  in  their  claims  of 
wild  land  to  the  portions  which  they  actually 
mark  off  by  boundaries ;  they  cannot  afterwards 
extend  their  claims  by  extending  their  bounda- 
ries on  paper,  without  the  consent  of  the  state. 
Diggs  V.  Downing,  4  S.  db  R.  349. 

§22.  Settlers  are  bound  to  mark  out  on  the 
ground  the  land  they  intend  to  have  warranted 
and  surveyed  ;  such  markings  are  notice  to  the 
neighbors,  and  unless  some  particular  objection 
occurs  to  them,  the  settler  is  bound  to  adhere  to 
such  markings.     Chrdon  v.  Moore,  5  Binn.  136. 

323.  The  claimant  of  an  improvement  right, 
i.  e.  300  acres,  after  agreeing  on  a  division  fence 
with  his  neighbor,  will  not  be  held  to  relinquish 
any  of  the  original  improvement  tract,  because 
be  proceeds  in  surveying  the  tract  by  such  instal- 
ments as  he  has  the  means  of  paying  for.  Datis 
V.  Keefer,  4  ib.  161. 

324.  An  actual  settler,  without  a  public  or 
private  survey,  cannot  maintain  ejectment  for 
his  improvements.     Stockman  v.  Blair,  5  ib.  211. 

325.  An  improver,  plaintiff  or  defendant,  taking 
out  an  office  riffht  for  lands,  without  inserting 
the  true  date  of  his  improvements,  cannot,  in 
ejectment,  give  evidence  of  improvements  prior 
to  the  date  expressed  in  his  right.  Reigart  v. 
Haveretoek,  3  Yeates,  591. 

326.  Improvements  on  wild  land,  without  an 
application  for  an  office  right  within  a  reasonable 
time,  give  no  title.  Plumsiead  v.  Rudebeagh,  I 
ib.  502. 

397.  Improving  land  not  purchased  from  the 
Indians  fives  the  settler  no  title,  though  he  con- 
tinues alter  the  purchase.  H^e  v.  KyU,  1  S. 
A  R.  515. 

328.  A  settlement  on  lands  not  purchased 
ftom  the  Indians  conveys  a  title  if  accompanied 
by  a  special  promise  from  the  Pennsylvania  pro- 

{»rietaries ;  but  such  settler  must  apply  to  the 
and*office  in  a  reasonable  time,  to  obtain  the  con- 
firmation of  such  promise,  or  he  loses  the  benefit 
•r  it.    ib.  5  Binn.  168. 


329.  Where  an  application  fbr  land,  in  1767, 
included  an  improvement  made  in  1762,  it  wbm 
held,  that  the  neglect  of  the  improver  to  apply 
for  a  title  within  six  months  after  the  opening  of 
the  land-office,  and  to  conform  in  other  respects 
to  the  advertisement  of  the  proprietaries,  pre- 
vented his  carrying  back  his  title  beyond  the 
date  of  his  application.  Buttu  v.  Swift,  2  8.  S^ 
R.  436. 

330.  It  was  held,  that  a  settier  on  Indian  lands 
who  did  not  apply  for  his  land  until  11  years  after 
the  opening  of  the  land-office,  waited  an  unrea- 
sonable time,  and  cOuld  claim  no  title  under  his 
settiement.     White  v.  Kyle,  5  ib.  515. 

331.  A  person  leaving  his  land  on  account 
of  the  Indians,  in  1763,  and  did  not  return  fh 
eight  years,  when  he  might  have  done  so  in  two, 
cannot  claim  against  an  intervening  settler. 
Burns  v.  Swift,  2  ib.  436. 

332.  If  a  warrantee  has  not  complied  with  the 
Pennsylvania  act  of  3d  April,  1792,  by  settling  in 
six  months,  an  actual  settier,  without  \  vacatinfr 
warrant,  may  give  evidence  of  his  own  entry  and 
settiement.     Young  v.  BeaUy,  1  ib.  74. 

333.  The  terms  settiement  and  improvement 
defined;  —  they  include  the  animus  residendi, 
and,  in  case  of  a  temporary  departure,  the  animus 
revertendi.  Clemmins  v.  Gottshall,  4  Teates, 
330.     McLaughlin  v.  Maybury,  ib.  534. 

334.  Improvement  claims,  in  Pennsylvania,  are 
regarded  aji  chattels.  M*Teer  v.  Buttorff,  ib. 
300. 

335.  The  practice  of  the  Pennsylvania  land- 
office,  in  respect  to  improvements  and  applica- 
tions, stated.     Coxe  v.  Ewing,  ib.  429. 

336.  A  treasury  land-warrant,  in  Virginia,  can- 
not be  laid  upon  land  as  "  waste  and  unappro- 
priated "  which  is  in  the  possession  of  a  person 
holding  under  a  patent  and  settiement.  ftorveU 
V.  Camm,  2  Munf  257. 

337.  A  patent  for  waste  and  unappropriated 
lands,  ipso  facto,  confers  seizin,  and  it  is  not 
necessary  for  the  patentee  to  enter,  to  enable 
him  to  maintain  ejectment.  Cfoy  v.  White,  1  ib. 
162.  Such  seizin  may  be  transferred  and  con- 
tinued by  deed  of  bargain  and  sale,  or  by  devise ; 
but  a  penon  whose  seizin  is  interrupted  by  actual 
entry  or  adverse  possession,  cannot,  while  out  of 
possession,  convey  by  bargain  and  sale  a  titie 
which  will  avail  the  grantee  in  ejectment,  ib. 

338.  Under  the  cession  act  of  North  Carolina, 
of  1789,  o.  3,  ratified  by  the  act  of  Congress  of 
1790,  c.  33,  the  United  States  held  the  domain 
of  the  vacant  land  in  Tennessee,  subject  to  the 
right  which  North  Carolina  retained  of  perfecting 
the  inchoate  titles  created  under  her  laws ;  and 
the  act  of  North  Carolina,  of  1803,  c.  3,  granU 
to  Tennessee,  irrevocably,  the  power  of  perfect- 
ing tities  to  land  reserved  by  North  Carolina  by 
the  cession  act,  and  this  is  assented  to  by  Con- 
gress by  the  act  of  1806,  c.  31.  Burton  v.  WU 
Tiams,  3  Wheat.  529. 

339.  The  occupant  law  of  Tennessee,  of  1806, 
was  intended  only  in  favor  of  the  actual  settier 
Bass  V.  Dinwiddic,  Cooke,  130.     And  it  did  not 
apply  to  lands  within  the  **  French  lick  '*  appro- 
priation.   M*Gavoek  v.  M*Jfairy,  Cooke,  197. 

340.  Under  the  occupant  law  of  Kentucky, 
where  the  occupant,  after  having  commissioners 
appointed,  fails  for  nine  months  to  cause  them  to 
act,  the  court  may  set  aside  the  order  of  appoint^ 
ment,  and  grant  to  the  successful  claimant  a 
writ  of  possession.  Hord  v.  Bodley,  1  J.  J. 
Marsh.  79. 

341.  The  occupying  claknant  law  does  not 
cover  oases  where  the  claim  is  acquired  iubs*- 
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qnently  to  the  eommeneemeDt  of  the  suit;  or 
where  the  occupant  ftUe  to  identify  a  preTioos 
claim  with  hit  poMeision.  Young  v.  Murray^  3 
A.  K.  Marsh.  58. 

342.  If  a  party  was  present  when  the  report 
of  commissioners  under  the  occupying  claimant 
law  was  returned  into  court,  and  made  no  objec- 
tion thereto,  he  will  be  considered  as  havjng 
waived  any  objections  which  he  might  have 
made.     Patrick  v.  M*Clure,  1  Biob,  52. 

343.  A  report  of  commissioners,  under  the  oc- 
cupying claimant  law,  must  specify  the  items  of 
valuation,  explain  the  principles  by  which  they 
ascertained  the  amount  of  improvements  made 
before  notice,  and  specify  the  quantity  of  land 
and  the  value  per  acre ;  otherwise,  it  may  be  ex- 
cepted to.     Bodley  v.  Craig ^  1  ib.  1. 

344.  Notice  of  the  sitting  of  the  commissioners, 
under  the  occupying  claimant  law,  must  be  given 
to  the  adverse  party,  and  the  want  of  such  notice 
is  eood  matter  of  exception,  ik. 

345.  The  party  against  whom  a  judgment  of 
eviction  has  been  rendered  cannot,  at  a  subse- 
quent term,  obtain  an  order  for  the  appointment 
of  commissioners,  under  the  occupying  claimant 
law,  without  notice  to  the  opposite  party,  or 
his  being  present  in  court  Smith  v.  uornbaek^ 
1  Litt.  272. 

346.  AVhere  the  commissioners,  under  the  oc- 
cupying claimant  law,  report  rents  fbr  a  longer 
time  than  the  case  will  warrant,  the  court  may 
properly  correct  the  excess,  and  confirm  the  re- 
port for  the  balance.     Smith  v.  JVbws/Z,  2  ib.  165. 

347.  An  order  appointing  commissioners,  un- 
der the  occupying  claimant  law  of  Kentucky, 
to  ascertain  the  ^ue  of  improvements  only,  is 
erroneous.    P^arl  v.  Edwards^  3  Bibb,  373. 

348.  Where  the  successful  claimant  elects  to 
compel  the  occupant  to  keep  the  land,  he  can 
recover  no  rents,  either  before  or  after  the  de- 
cision in  his  favor.  Bmoman  v.  Dunuy  4  Litt. 
315. 

349.  An  actusl  settler  is  entitled,  under  the 
Kentucky  statute  of  1813,  to  the  preemption  of 
200  acres,  running  to  the  cardinal  points,  and 
including  the  place  of  actual  settlement  in  the 
centre  ;  and  to  that  extent  seminary  claims  can- 
not intrude.  Jtatiees  of  Ailtm  Co.  v.  jUUn,  2  A. 
K.  Marsh.  30. 

350.  The  owner  of  a  dum,  on  which  he  had 
not  actually  settled,  having  permitted  it  to  be 
sold  to  the  state  for  non-payment  of  the  instal- 
ments, cannot  redeem  to  the  injury  of  an  actual 
settler,  who  has  a  claim  to  the  land  by  entry, 
survey,  or  patent.  Dallam  v.  Handley^  ib.  418. 
If  a  patent  issues  on  such  redeemed  claim,  so 
interrering  with  the  claim  of  another,  it  is 
void.  ib. 

351.  A  joint  certificate  to  two  actual  settlers, 
for  800  acres  of  land,  to  include  their  improve- 
ments, is  legal.  Hardin  v.  Registtr^  Litt.  Sel. 
Cas.28. 

352.  A  settlement  upon  land  applies  to  the 
whole  tract,  although  part  of  it  lies  without  the 
county.     Buford  v.  Qaines^  6  J.  J.  Marsh.  34. 

353.  The  Kentucky. sUtute  of  Fob.  9th,  1809, 
protects  a  landlord  who  has  settled  upon  his 
land  by  his  tenant,  ib. 

354.  Under  the  acts  of  Kentucky,  granting 
landi  to  settlers,  the  settlement  must  be  by  the 
claimant  himself,  and  not  by  proxy.  Davis  v. 
Gray,  3  Litt.  450. 

355.  Where  a  person,  who  has  settled  and  made 
such  improvements  upon  the  land  .as  are  required 
by  the  Kentucky  statute  of  1824,  afterwards  ac- 
quires another  claim  which  covers  the  same  land,  it 


is  onneeessary  lor  him  to  make  additionsl  improre- 
ments,  to  save  his  last-acquired  title  from  for- 
feiture.    Bftford  V.  Gaines^  6  J.  J.  Marsh.  34. 

356.  A  man  who,  with  full  knowledge  of  a 
title  to  land,  purchases  it  from  one  who,  he 
knows,  has  no  title  to  it,  and  takes  posMios 
and  improves  it,  cannot  obtain  pay  for  hit  im- 
provements, under  the  Kentucky  statute  of  1830. 
SingUton  v.  Jackson,  2  Litt.  208. 

&7.  An  occupying  claimant  of  land  is  entitled 
to  payment  for  improvements  made  by  him  be- 
fore nis  title  commence^  SkaUr  v.  Mmgin,  S 
Ham.  235. 

358.  Bv  the  deed  of  cession  of  1784,  from  Vir- 
ginia to  the  United  States,  congress  were  obliged 
to  confirm  settlers  in  the  north-west  territory  in 
their  possessions  and  titles.  Doe  v.  HUl,  Breete, 
236. 

359.  Where  a  warrant  has  been  executed,  bat 
not  returned,  a  new  survey  may  be  made  on 
vacant  lands,  provided  the  warrantee  agree*  to 
accept  it,  and  it  does  not  interfere  with  interreninf 
rights.     Vickroy  v.  SkeUey,  14  8.  dlt.  R.  372. 

360.  A  settlement  north  and  west  of  the 
Ohio,  Ac.,  under  the  act  of  1792,  two  yean  aftei 
the  date  of  a  warrant  granted  to  another,  girei 
no  title,  especially  if  the  warrant-holder  be  pre- 
vented. Ross  V.  Barker,  5  Watts,  391,  ^1 
Campbell  v.  Galhreatk,  ib.  423. 

361.  A  location,  without  due  diligence  to  ob- 
tain a  survey,  gives  no  right  of  preemption  to 
land.    Peaceable  v.  MekoUs,  1  Teates,  293. 

362.  To  entitle  plaintiff  to  preemption  of  Indiia 
lands,  he  must  have  occupied  them  after  tbe 
commencement  of  the  war.  Hugkes  v.  Dougk 
erty,  ib.  497.  One  who  has  occupied  until  the 
commencement  of  the  war,  and  then  enliited,  n 
entitled,  under  the  act  of  Dec.  21st,  1764. 
Sweeney  v.  Tbnsr,  ib.  499. 

363.  Under  the  act  of  congress  of  1890,  grut- 
ing  preemption  of  public  lands  to  aettlers,  bat 
inhibiting  all  assignments  and  traniferi  of  the 
preemption  right,  prior  to  the  issaance  of  the 
patent,  a  power  given  by  a  settler  to  conrej 
land  entered  under  that  act  as  soon  as  the  patent 
should  issue  is  void ;  and  consequently,  anj  con- 
veyance under  it  is  void.  M  Elyea  v.  Hayttfy  x 
Port.  148. 

364.  Under  the  Kentucky  sUtute  of  17^  per- 
mitting preemption  warrants  to  be  located  on  toj 
vacant  lands,  the  entry  must  depend  on  its  ova 
speciality  and  precision,  without  regard  to  the 
location  with  the  commissioners,  except  for  the 
purpose  of  discovering  the  dignity  of  the  cluia. 
Bryan  v.  Wallace,  Ky.  Dec.  14. 

3i65.  Under  the  preemption  laws  of  Kentnekf, 
the  claimant,  if  an  assignee  of  the  first  settler, 
cannot  claim  a  preemptive  preference.  Fof^  ^• 
Bowen,  1  A.  K.  Marsh.  407. 

366.  A  call  in  a  preemption  entry  to  adjoio 
the  land  of  J.  B.,  when  J.  B.  had  a  selUement 
and  preemption,  but  the  preemption  was  oot 
entered  with  the  surveyor,  is  not  a  good  ciU. 
Moore  v.  Green,  Hardin,  32.  A  call  in  a  cerUfi- 
cate  for  settlement  for  the  land  of  S.  6.,  when  »• 
G.  had  not  then  obtained  a  certificate,  is  not  a 
good  call.  ib. 

367.  A  county  court  certificate  for  pre«fflp{'.«''» 
which  specifies  that  it  was  granted  for  markisf 
out  the  same,  but  does  not  state  that  the  gnn^ 
made  any  improvement,  ia  deficient;  aod  ^ 
claim  thereby  loses  its  preemptive  (iignitr. 
Greonup  v.  Ronton,  Hardin,  12.  A  patent  viU 
hold  lands  against  a  younger  entry  on  a  ti^*^ 
warrant,  ik.  A  preemption  entered  Maj  »»i 
1780,  was  construed  to  adjoin  the  settleffleotM 
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which  it  was  appendant,  without  haring  any 
call  to  adjoin  it.    ih. 

368.  One  who  has  a  right  of  preemption  on  the 
east  side  of  the  Alleghany,  may  recover  in  eject- 
ment without  a  survey.  Aliter,  if  on  the  west 
side.    Mickle  v.  LueaSf  TO  S,  &,K.  293. 

IX.    Action  of  Trespass  for  Mesne  Profits. 

369.  Trespass  for  mesne  profits  will  not  lie 
against  the  lessee  of  a  disseizor.  Fletcher  v. 
M'Farlane^  12  Mass.  43.  Emerson  v.  Thomp- 
5<m,  2  Pick.  473. 

370.  A  person  diiseized  by  a  void  levy  of  exe- 
cution cannot,  on  the  levy  being  avoided  by 
another  execution  creditor,  maintam  trespass  for 
the  mesne  profits,  not  having  himself  entered. 
Mien  V.  Thayer,  17  Masi.  299. 

371.  A  disseizee,  who,  having  a  right  of  entry, 
enters  on  the  disseizor,  may  maintain  trespass 
for  the  meine  profits.  Cox  v.  Callender,  9  ib. 
533,  535.  Taylor  v.  Totonsendj  8  ib.  415.  Cutts 
V.  Spring,  15  ib.  137.  Aliler,  if  he  has  lost  his 
right  of  entry,  although  he  recovers  possession 
under  a  writ  of  entry.  Cox  v.  Catlender,  9  ib. 
533. 

372.  Where,  in  a  real  action,  a  verdict  has 
been  found  for  the  demandant,  and  the  jury  have 
also,  by  their  verdict,  ascertained  the  increased 
value  of  the  premises,  and  the  improvements 
made  thereon  by  the  tenant,  pursuant  to  the 
Massachusetts  statute  of  1807,  c.  74,  the  de- 
mandant cannot  afterwards  maintain  an  action 
for  the  mesne  profits,  whether  he  have  elected  to 
pay  the  value  of  the  improvements,  or  to  aban- 
don the  premises  to  the  tenant.  Jones  v.  Carter, 
12  ib.  314. 

373.  The  tenant  in  a  real  action  against  whom 
judgment  has  been  rendered,  under  which  pot- 
session  was  taken,  may,  after  reversal  of  such 
judgment  for  error,  maintain  assumpsit  for  mesne 
profits  against  the  original  plaintiff,  and  the  jury 
may  give  interest,  (^mmings  v.  Jfoyes,  10  Mass. 
433.  So  an  execution  debtor  may  maintain  aS' 
sumpsit  for  mesne  profits  against  the  creditor 
who  enters  under  a  void  levy,  and  is  himself 
evicted  by  another  creditor.  JiUen  v.  Thayer, 
17  ib.  299. 

374.  A  demandant  having  recovered  in  a  writ 
of  entry,  and  been  put  in  possession  upon  the 
judgment,  the  judgment  in  that  action  is  conclu- 
sive for  the  plaintiff,  as  to  his  riffht  to  recover  in 
trespass  ajramst  the  same  party  lor  mesne  profits, 
accruing  from  the  time  of  the  commencement  of 
the  writ  of  entry.  Emerson  v.  Thompson,  2 
Pick.  473. 

375.  A  disseizee  recovered  judgment  in  a  writ 
of  entry  against  the  heirs  of  the  disseizor,  in 
which  they  pleaded  that  they  did  not  disseize, 
and  reentered  on  his  writ  of  seizin  within  five 
years  from  the  disseizin  by  the  ancestor.  Held, 
that  the  heirs  were  liable  in  trespass  for  the 
mesne  profits  accruing  after  the  commencement 
of  the  writ  of  entry,  ib.  But  they  are  not  liable 
for  those  accruing  between  the  descent  cast  and 
their  entry,  t^.  Whether  they  are  liable  for  those 
aecruinff  between  their  entry  and  the  commence- 
ment of  the  writ  of  entry  —  qtuere.  ib. 

376.  It  seems  that  a  defendant,  in  an  action 
of  trespass  for  mesne  profits,  may  have  an 
allowance  for  expenses  incurred  in  maintaining 
the  tenements  in  a  condition  to  yield  a  profit; 
as  the  keeping  up  fences  to  preserve  the  grasi 
for  mowing,  laboring  on  land  to  make  it  pro- 
duetive,  £o.  But  erections  which  are  new, 
or  which  change  the  character  of  the  soil,  are 


not   of  this    description.      Russell  v.   Blake,  2 
Pick.  505. 

377.  The  right  of  action  for  mesne  profits 
against  a  trespasser  is  lost  by  his  death.  Har- 
her  V.  Whittaker,  5  Watts,  474. 

378.  In  an  action  for  mesne  profits,  the  record 
of  the  judgment  in  ejectment  is  admissible  to 
show  that  defendant  was  in  posseision  at  the 
time,  and  for  the  title,  but  not  for  the  length  of 
time  defendant's  possession  continued,  nailey 
V.  Fairplay,  6  Binn.  450. 

379.  In  1788,  C.  located  a  land-office  treasury 
warrant,  issued  Nov.  29th,  1783,  on  land,  on  the 
eastern  waters  in  Virginia.  F.,  without  proving 
any  title  in  himself  to  the  land  located,  entered 
a  caveat  in  the  land-ofiice  against  a  patent  to  C. 
The  district  court  gave  judgmf  nt  for  C,  and  the 
court  of  appeals  affirmed  it.  Field  Y.-Culhreath, 
2  Call,  461. 

X.    Forfeiture  of  Lands, 

380.  Where  land  is  claimed  under  a  tax  sale, 
the  claimant  must  show  that  the  substantial 
requisites  of  the  law  have  been  complied  with ; 
but  this  is  not  necessary  where  land  is  claimed 
under  a  patent  from  the  commonwealth.  Board 
man  v.  Reed,  6  Pet.  328. 

381.  Proceedings  to  sell  land  for  taxes  against 
A.  B.'s  '*  heirs,**  without  naming  them,  are  void. 
Bush  V.  Williams,  Cooke,  360. 

382.  In  the  summary  proceedings  for  the  sale 
of  lands,  in  Tennessee,  for  the  payment  of  taxes, 
every  fact  necessary  to  five  jurisdiction  to  the 
court  must  appear  on  the  record.  M*  Clung  v. 
Ross,  5  Wheat.  116. 

383.  The  commonwealth  could  not  acquire  a 
leffal  title  to  lands  sold  for  taxes  to  the  state, 
without  any  inquest  of  office  found.  Robinson 
V.  Huff,  3  Litt.  37. 

384.  In  sales  of  land  for  taxes,  in  Kentucky, 
the  acts  of  the  officer  are  presumed  to  be  correct, 
until  the  contrary  appear.  Currie  v.  Fowler,  5 
J.  J.  Marsh.  145. 

385.  The  execution,  by  a  public  officer,  of  a 
power  to  sell  lands  for  the  non-payment  of  taxes, 
must  be  in  strict  pursuance  of  the  law  under 
which  it  is  made,  or  no  title  is  conveyed. 
Thatcher  v.  Pmeell,  6  Wheat.  119. 

386.  Two  contiguous  patents  had  become  for- 
feited to  the  stale  of  New  York,  and  the  com- 
missioners of  forfeitures  granted  a  lot  in  one 
patent  to  A,  and  an  adjoining  lot  in  the  other 
patent  to  B,  without  reference  m  the  deeds  to  the 
boundaries  of  the  patents.  Held,  that  whatever 
difficulty  there  might  be  as  to  the  true  boundary 
between  the  patents,  as  the  title  to  both  was  in 
the  state,  and  the  commissioners  might  grant 
without  reference  to  the  boundary.  A,  who  had 
the  prior  grant  of  the  premises  m  Question,  as 
part  of  one  patent,  was  entitled  to  hold  them 
although,  according  to  the  true  location,  they 
might  be  comprehended  within  the  other  patent. 
Jackson  r,  Harter,  14  Johns.  226. 

387.  The  agents  of  forfeited  estates  are  alone 
authorized  to  sell  the  lands  of  those  attainted  for 
treason.     Smith  v.  Crawford,  1  Testes,  287. 

388.  An  inquest  of  office,  by  the  attorney-gen- 
eral, for  lands  escheating  to  the  government  by 
reason  of  alienage,  is  evidence  of  title  in  all 
eases,  but  it  is  not  conclusive  evidence  against 
any  person  who  was  not  tenant  at  the  time  of 
the  inquest,  or  party  or  privy  thereto ;  such 
persons  may  prove  that  there  are  lawful  heirs, 
not  aliens,  tii  esse,  Stokes  v.  Datoes,  4  Masoii. 
268. 
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389.  In  Virginis,  where  the  title  to  lands 
has  been  rerested  in  the  commonwemlth,  for 
non-payment  of  quitrenta,  rach  lands  cannot  be 
taken  up  as  waste  and  unappropriaftedy  onder  a 
land-office  treasniy  warrant ;  but  they  can  only 
be  acquired  by  petition.  WhiUmgUm  t.  CkriM- 
tUn^  2  Rand.  353. 

XI.    htdum  TUU  and  Lmnds. 

390.  The  seizin  of  lands  belonging  to  the 
Indian  tribes  is  in  the  soTereign,  ana  the  In- 
dians are  mere  occupants.  A  purchaser  from 
them  can  only  acquire  the  Indian  title,  and 
they  may  resume  it,  and  make  a  different  dis- 
position of  it.  Jackson  ▼.  Porter^  Paine,  457. 
And  where  a  proclamation  had  been  made  by 
the  governor  of  the  colony  of  New  York,  under 
orders  from  the  king,  that  no  purchases  of  land 
should  be  made  of  the  Indians,  it  was  held,  that 
a  purchaser  could  not  acquire  even  the  Indian 
title  of  occupancy,  ih.  An  occupant  under  an 
Indian  grui^  the  Indians  haying  afterwards  re- 
sumed the  title,  and  granted  it  to  the  crown,  is 
a  tenant  tt  will  of  the  king,  and  no  length  of 
such  occupancy  would  ^ive  him  a  title  oy  ad- 
Terse  possession,  ib. 

391.  The  nature  of  the  Indian  title,  in  Georgia, 
is  not  such  as  to  be  absolutely  repugnant  to  a 
seizure  in  fee  on  the  part  of  the  state.  Fletcher 
V.  Peck,  6  Cranch,  87. 

392.  Title  to  land,  under  grants  purporting  to 
be  made,  in  1773  and  1775,  by  the  chiefs  of  the 
Indian  tribes  constituting  the  Illinois  and  the 
Piankeshaw  nations,  cannot  be  recognized  in  the 
courts  of  the  United  States.  Johnson  t.  M^In^ 
toskj  8  Wheat.  543. 

393.  The  Indian  deed  of  the  Pejepscot  claim 
described  the  lands  as  ^*  all  the  aforesaid  lands 
from  the  uppermost  part  of  Androscoggin  Falls, 
four  miles  westward,  and  so  down  to  Maquoit, 
and  by  said  rirer  of  Pejepscot,  and  from  the  other 
side  of  Androscoggin  Falls,  all  the  land  from  the 
falls  to  Pejepscot  and  Merrymeeting  Bay  to  Ken- 
nebec, and  towards  the  wilderness,  to  be  bound- 
ed by  a  south-west  and  north-east  line,  to  extend 
from  the  upper  part  of  the  said  Androscoggin 
Falls  to  said  river  of  Kennebec,"  &c.  Also, 
'*  all  the  lands  lying  five  miles  above  the  upper- 
most  of  the  said  Androscoggin  Falls,  in  length 
and  breadth,  holding  the  same  breadth  from  An- 
droscoggin Falls  to  Kennebec  River,  and  to  be 
boundecT  by  the  aforesaid  south-west  and  north- 
east line,"  &c.  The  falls  in  question  are  in  a 
bend  of  the  river  which  contains  several  islands, 
and  the  commencement  of  the  fall  or  broken 
water  on  the  west  side  is  many  rods  higher  up 
the  river  than  any  similar  appearances  on  the 
east  side.  Hereupon  it  was  held,  that  the  head 
or  upper  part  of  the  tract  was  to  be  bounded  by 
a  line  drawn  south-west  from  the  point  where  the 
uppermost  part  of  the  falls  touched  the  bank  on 
the  west  side ;  and  by  another  line  drawp  north* 
east  from  the  point  where  the  uppermost  part 
of  the  falls  touched  the  bank  on  tne  east  side. 
Pejepscot  Proprietors  v.  Cushmanf  2  Greenl.  94. 

394.  The  possession  qf  land  by  Indians  does 
not  affect  the  validity  of  patents  granted  by  the 
state  for  their  lands  to  others,  without  their  con- 
sent.   Jackson  V.  Hudson^  3  Johns.  375. 

395.  The  right  of  a  state  to  grant  the  lands  of 
Indiajfs  without  their  consent  is  a  political  ques- 
tion, which  cannot  be  discussed  in  a  contest  be- 
tween two  of  our  own  citizens,  neither  of  whom 
deduce  any  title  from  the  Indians,  ib, 

396.  The  possession  of  a  tract  of  land  by  the 


native  Indians  does  not  affect  the  validity  of  • 
patent  from  the  state,  granting  the  land  to  white 
persons  without  the  consent  of  the  Indians,  ik. 

397.  An  outstanding  title,  in  certain  fauhans 
of  the  Mohawk  tribe,  was  held  to  be  extin- 
guished, as  the  title  ha^  never  been  cUimed  or 
asserted,  and  the  tribe  or  nation  had  become 
extinct.  H. 

396.  Indians  residing  in  New  York  eannot, 
either  in  their  nationu  or  individual  capacity, 
alien  their  lands,  without  consent  of  the  legisla- 
ture.   Jackson  v.  Wood,  7  Johns.  290. 

399.  Land  granted  to  an  Oneida  Indian,  in  fee, 
as  a  bounty  for  services  daring  the  revoltttioaarj 
war,  was  sold  and  conveyed  by  his  sons  and 
heirs  afler  his  death.  Held,  that  the  sale  and 
conveyance  were  void.  ib. 

400.  Preemption  rights  to  Indian  lands  are 
governed  by  the  laws  of  real  property.  Dncsa 
V.  Walker,  1  Teates,  213,  S.  d  2  D  Jl.  205. 

401.  An  improvement  on  Indian  landi  does 
not  vest  a  title  from  its  date.  Kyle  v.  White,  1 
Binn.  246. 

402.  Improvements  and  settlements  on  land 
purchased  from  the  Indians  prior  to  the  openio; 
of  the  land-office,  on  the  3d  of  April,  1769,  give 
no  preference  over  a  paper  title  obtamed  at  that 
time  of  opening.  Buchannan  v.  JfCZsre,  1 
Binn.  385. 

403.  When  the  commonwealth  of  Virginia  ex- 
tinguished the  claims  of  the  Indian  tribes  to  the 
lands  within  its  chartered  limits,  the  title  eaored 
to  the  benefit  of  the  citizen  who  had  acquired  a 
title  from  the  crown.  Such  lands  could  not  be 
granted  anew,  as  waste  lands ;  but  the  lands  pot 
previously  appropriated  were  liable  to  locatioa 
by  treasury  warrants.  Marshall  v.  Clark,  A 
Call,  268. 

404.  The  Indian  title  did  not  impede  the  loea. 
tion  of  lands,  on  treasury  warrants,  under  the 
Virginia  act  of  1789,  appropriating  lands  to  sol- 
diers, although  the  grantee  took  the  risk  of  the 
Indian  claim,  t^. 

405.  The  act  of  assembly  of  North  Carolina, 
of  November,  1777.  establishing  offices  for  re- 
ceiving entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authoriie  entries 
for  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  the  Long  Island  of  Holston,  of 
July  20th,  1777.  Preston  v.  Browdsr,  1  Wheat 
115. 

406.  The  royal  proclamation  of  1763  rendered 
purchases  from  the  Cherokee  Indians,  in  the 
western  part  of  Kentucky,  in  1775,  void.  M' 
loway  V.  Buek,  4  Litt.  293. 

407.  R.  Henderson  &,  Co.  purchased  a  trad 
from  the  Indians,  in  1775,  and  the  state  of  Vb- 
ffinia  granted  the  same  lands  to  them  in  177S. 
It  was  held,  that  the  land  did  not  pass  bv  their 
wills,  made  before  that  grant  took  eflect,  hot  de- 
scended to  their  heirs  at  law.  ib, 

XII.   Statutes  of  deferent  States,  and  origM 
and  state  Grants,  fyc. 

408.  The  title  to,  and  disposition  of,  real  prop- 
erty, must  be  exclusively  subject  to  the  laws  of 
the  country  where  the  estate  lies.  V,  Ststet  v. 
Crosby,  7  Cranch,  115.  Kerr  r.  Moon,  9  Wheat 
565.  Darby  v.  Mayer,  10  ib.  465.  CoUswmf  v. 
Doe,  1  Blackf.  372. 

409.  The  title  and  disposition  of  real  estate  is 
exclusively  subject  to  the  laws  of  the  conntiy 
where  it  is  situated,  which  alone  can  prescribe 
the  mode  in  which  a  title  to  it  oan  pwi-  Cn^^ 
V.  Davenport,  I  Pick.  81, 86. 


410.  The  act  of  oonjgrrera  of  February 
1801,  is  80  far  a  specific  ffrant  of  land 
refbgees  from  Canada  and  Nova  Scotia  as 
elude  them  from  the  operation  of  the  pi 
(prohibiting  assignments)   of  the  act  or 
7th,  1798.    ^Uen  y.  Parith,  3  Ham.  117. 

411.  A  confirmation  made  by  the  goyem 
the  north-west  territory,  on  the  12th  of  Febi 
1799,  to  a  person  claiming  a  tract  of  land  ii 
territory,  is,  under  the  resolutions  and  ini 
tions  of  congress,  of  June  and  August, 
valid,  and  operates  as  a  release,  on  the  pai 
the  United  States,  of  all  their  right.  Moc 
ma,  Breese,  236. 

412.  The  line  of  the  Plymouth  patent,  ai 
and  marked  by  Ballard,  in  1795,  is  conch 
upon  the  commonwealth,  and  upon  the  patei 
and  all  persons  daimixig  under  them.  Kem 
Proprietors  v.  Lowell,  2  Greenl.  149. 

413.  The  deed  of  July  20th,  1799,  from 
commonwealth  of  Massachusetts  to  Henry  Ki 
for  himself  "and   all  others  interesten  in 
Waldo  patent,"  is,  at  law,  a  conveyance  to  C 
eral  Knox  alone,  from  the  uncertainty  reap 
ing  the  other  persons  intended.      ChamberUt 
Bussey,  5  ib.  164.    The  10  proprietors  have 
legal   interest  in   the   lands   granted,   July 
1799,  to  Henry  Knox,  for  himself  and  all  otll 
mterested  in  the  Waldo  patent.  t6. 

414.  The  land-agent  cannot  maintain  an 
tion  in  his  own  name,  upon  a  promissory  n 
not  negotiable,  given  to  him  in  his  oflicial  < 
pacity,  for  timber  belonging  to  the  state,     /r 
V.  Webster,  5  Greenl.  171.    The  resolve  of  Mi 
■achuaetts,  passed  February  18tb,  1829,  auth 
izing  its  land-agent  to  sell  such  small  gores  a 
tracts  in  Maine  as  might  from  time  to  time  coi 
to  his  knowledge,  and  evidently  appear  to  1 
long  to  the  commonwealth,  is  sufliciently  co 
plied  with  if  the  agent  knows  of  the  gene 
title  of  the  commonwealth  to  the  tract  so! 
without  having  knowledge  of  its  particular  lo< ; 
tion  or  quantity.    Jillen  v.  Littl^dd,  7  ib.  220 . 

415.  Although  corporations  may  not  be  witl 
the  penalty  or  the  Connecticut  statute  agaii  i 
selling  pretended  titles,  yet  an  individual,  ^  I 
receives  from  a  corporation  a  conveyance  proh  i 
hed  by  such  statute,  may  be  subjected  to  its  f  ] 
feitnre.     Emerson  v.  Goodwin,  9  Conn.  422. 

416.  According  to  the  true  construction  of  I 
Catskill  patent,  its  boundaries  are  to  be  asc ! 
tained  by  lines  four  miles  distant,  in  every  dir  ; 
tion,  from  the  five  plains  mentioned  in  the  pate  ' 
0O  as  to  make  the  exterior  lines  of  the  pat  • 
correspond,  as  far  as  possible,   with  the   sii 
oflities  of  the  plains,  and  so  that  a  line   f 
miles  long,  extended  from  any  part  of  the  ext 
or  sides  of  the  plains,  will  touch  some  part  of  1 
exterior  boundary  of  the  patent.     Van  Oordof 
Jackson,  5  Johns.  440. 

417.  In  a  proceeding  under  the  act  to  com  i 
the  determination  of  ctaims  to  real  estate,  no'  i 
of  the  rule  to  appear  and  plead,  entered  by   i 
party  instituting  the  proceeding,  need   not 
given.     Williams  v.  Cox,  6  Wend.  519. 

418.  The  proprietaries  of  Pennsylvania  ^  ; 
the  sole  owners  of  the  soil  of  the  province, 
well  as  of  the  sovereignty,  in  absolute  fee  i  i 
pie,  and  were  no  otherwise  trustees  for  the  ]  ! 
pie,  in  respect  to  the  soil,  but  as  they  rende  • 
themselves  so  by  »*the  rules  and  concessioi  ! 
which  they  made.  Penns  v.  Klyne,  1  Wash.  * 
C.  207.  Bj  these  rules  and  concessions,  t  < 
reserved  to  themselves  the  right  to  appropr  i 
one  tenth  of  the  lands  in  the  then  province  ( 
Pennsylvania  to  their  own  private  use,  and     i 
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»at  dnting  that  time  penisted  in  his  endearon  I 
to  make  such  settlement  and  improyement,  is 
excosed  from  making  mch  actnal  settlement  as 
is  deseribed  in  the  9lh  section  of  the  act,  and 
the  warrant  vests  in  sneh  crantee,  in  fee  simple. 
Bfmdekamer  r.  DamgUss^  TCranch,  1. 

429.  A  writ  of  error  lies  to  a  decree  of  the 
eommon  pleas,  tflHwithstsnding  the  supplement- 
ary act  Of  PennsjlTsnia,  relating  to  lands  in  the 
17  Connectient  townships,  pasted  Biarch  10th, 
1810,  declares  the  judgment  of  the  common 

Eleas  shall  be  final.    JIfoers  t.  Mhright,  AS.  Si. 
1.23L 

490.  As  to  the  law  of  Pennsylrania,  relatire 
to  titles  to  land  under  application,  warrants,  sur- 
reys, locations,  payment  of  purchase  money, 
and  the  rules  established  in  the  land  office  rela- 
tire thereto,  by  which  such  titles  are  ascertained 
and  determined,  see  Lewis  r.  Mereditk^  3  Wash. 
C.  C.  81. 

431.  Under  the  Pennsylrania  act  of  April  4th, 
1799,  and  its  supplements,  the  certificates  of  the 
commisnoners  relating  to  Connecticut  claimants 
in  the  17  townships  of  Luxeme  are  conclusire 
eridence  of  title.  DtuUy  r.  <^very,  4  8.  ^bt  R. 
381. 

432.  Under  the  Pennsylrania  act  of  April 
4th,  1799,  the  certificate  of  the  commissioners  to 
setUe  claims  in  the  17  Connecticut  towns  is 
conclusire.    atrickUmd  r.  Strickland^  6  ib.  94. 

433.  The  act  of  Pennsylrania,  of  March  26th, 
1806,  respecting  islands  in  the  great  rirers  of 
Pennsylrania,  is  to  be  strictly  complied  with  by 
the  board  of  property.  Hunter  r.  Hawardj  10 
ib.  243. 

434.  Those  who  acquired  titles  within  the  man- 
or of  Springettsburg,  after  the  warrant  of  re- 
surrey,  are  to  be  considered  as  purchasers  with 
notice,  and  not  entitled  to  conreyances,  except 
on  the  terms  oflfered  by  the  proprietaries.  Conn. 
r.  Pmnnlvama^  4  Wash  C.  C.  430. 

435.  Those  who  acquired  titles  within  the  man- 
or of  Springettsburg,  prior  to  1762,  without  no- 
tice of  the  re-8urrey  of  the  manor,  on  common 
warrants,  applications,  and  settlements,  are  en- 
titled to  the  surplus,  as  well  as  to  the  quantity 
stated  in  their  warrants,  on  paying  for  them  on 
the  common  terms,  ib. 

436.  History  of  the  Connecticut  title  to  lands 
in  Pennsylvania  and  settlements  under  it.  Bar- 
ney r.  Svtton,  2  Watts,  31. 

437.  Under  the  laws  of  Maryland,  land  might 
be  purchased  l)y  a  foreigner,  and  traniimitted  to 
his  relations,  and  this  right  is  not  affected  by 
his  becoming  a  citizen.  Spratt  r.  Spratt,  1  Pet. 
343. 

438.  The  caution  money,  under  the  rule  of 
the  Maryland  land-office,  may  be  paid  by  the  ap- 
plication of  a  warrant  for  a  difl«rent  tract,  as 
well  as  if  paid  in  money.  Steuart  r.  Mason,  3 
Har.  &.  J.  507. 

439.  The  act  of  the  Maryland  le^islaturey^n- 
titled  '^  an  act  concemin|f  the  district  of  Colum- 
bia and  the  city  of  Washmgton,'*  which  prorided 
for  the  holding  of  lands  by  foreigners,  is  an  en- 
abling act,  and  applies  only  to  those  who  could 
not  take  lands  without  that  law.  A  foreigner, 
who  becomes  a  citizen,  holds  lands  as  a  citi- 
len,  and  not  by  this  law.  Spratt  r.  SpratL  1 
Pet.  343.  •  '^ 

440.  Under  the  land  law  of  Virginia,  the 
whole  legal  estate  and  seizin  of  the  common- 
wealth passes  to  the  patentee.  Oresn  r.  LUar, 
8  Cranch,  229. 

441.  The  commonwealth  of  Virginia  could  not 
grant  the  unappropriated  lands  in  the  Northern 


Neck,  until  its  title  shovld  hare  been  peifeeted 
by  possession,  and  the  British  treaty  of  1794 
confirmed  the  title  to  those  lands  in  the  deriaee 
of  Lord  Fair&x.     Fairfax  r.  flmlcr,  7  ib.  603. 

442.  Lord  Faii&x,  at  the  time  of  his  dolb, 
had  the  absolute  property,  seizin,  and  posKswm, 
of  the  waste  and  unappropriated  bads  in  the 
Northern  Neck  of  Virginia,  ik. 

443.  After  the  cession  of  land  by  North  Cuo- 
lina  to  the  United  States,  in  1789,  the  state  had 
no  right  to  grant  the  lands  within  the  ceded  ter- 
ritory  to  a  grantee  who  had  not  an  incipient  title 
before  the  cession.  PsU  r.  IFoidai,  9  ib.  87.  The 
question  whether  such  incipient  title  existed  ii 
Uierefore  open  at  law.  ib. 

444.  The  commonwealth  of  Virginia,  under  the 
laws  as  they  existed  in  1810,  could  not  grant 
escheated  lands  without  a  prerious  inquest  oi 
office,  and  then  not  (as  waste  and  unappropriated 
lands)  upon  entries  and  surreys,  but  upon  nfefl 
by  the  escheators.  Jtlsxamdir  r.  Greeiii^,  1 
Munf.  134. 

445.  Under  the  30th  section  of  the  Virginia 
act  of  1748,  c.  1,  a  judgment  in  faror  of  a  peti- 
tioner, for  land  forfeited  by  non-payment  of  quit- 
rente,  gare  him  a  jMreferable  right  to  a  grant  of 
the  land,  which  he  could  not  lose  by  merely  fail- 
ing to  apply  for  it,  but  only  by  a  judgment 
against  him  in  faror  of  another  petitioner.  J^'st' 
veil  r.  Cammj  2  ib.  257. 

446-  By  the  Virginia  act  of  compromiae  of 
1796,  the  title  of  Denny  Fairfax,  and  of  thoee 
who  claim  under  him,  to  such  of  the  lands  in  the 
Northern  Neck  of  Virginia  as  were  waste  and 
unappropriated  at  the  time  of  the  death  of  Lord 
Fairfax,  was  clearly  extinguished.  Humter  ▼. 
Fairfax,  1  ib.  218. 

447.  The  Virginia  act  of  1779,  for  adjusting  the 
pay  of  the  officers  and  soldiers  by  an  appropria- 
tion of  lands  to  them,  could  only  restrain  fnUire 
entries  by  rirtue  of  land-warrante  \  and  had  no 
retroactire  operation.  Marshall  r.  ClsrJc,  4  Call, 
268. 

448.  The  4000  acres  of  land,  mentioned  in  the 
saring  clause  in  the  Virginia  act  of  1783,  for 
surreying  the  lands  giren  to  the  officers  and 
soldiers,  were  confined  to  the  intended  town; 
and  the  legislature  could  only  act  upon  waste 
land.  t^. 

449.  The  act  of  North  Carolina  of  1784,  enti- 
tled "  an  act  to  prerent  the  issuing  of  grants,** 
&c.,  did  not  repeal  the  then  existing  laws  yto- 
hibiting  surreys  of  lands  within  the  Indian 
boundary  ;  it  authorized  remorals  only  to  landa 
which  were  then  legally  subject  to  entiy  and 
surrey.     Danforth  r.  ^eor,  9  Wheat.  673. 

450.  The  act  of  assembly  of  North  Carolina, 
resting  lands  in  the  trustees  of  the  town  of  Nash- 
rille,  is  a  grant  of  those  lands ;  and  where  the  de- 
fendant showed  no  title  under  the  trustees,  not 
under  any  other  grant,  his  possession  of  aeren 
rears  was  held  insufficient  to  protect  his  title,  or 
bar  that  of  the  plaintiff  under  a  conreyance  fivm 
the  trustees.    Patton  r.  Eastan,  1  ib.  477. 

451.  By  the  act  of  South  Carolina  of  1787, 
persons  who  claim  lands  by  grant  prerious  to  Jolj 
4th,  1776,  or  by  fire  years  possession  pierioui 
to  that  time,  are  exempt  from  the  operation  of 
the  escheat  laws.  Wilkins  r.  Tart^  3  M*Coid, 
518. 

452.  A  reserration,by  a  state,  of  lands  for  the 
use  of  a  town,  is  a  eorenant  in  law  that  those 
lands  shall  be  only  for  the  use  of  the  town  and 
forerer;  and  a  grant  of  those  lands  made  after- 
wards is  roid.    Hawkins  r.  Jhrtkar,  2  Bay,  195. 

453.  The  lands  included  within  the  Zanasvillt 


LAND. 


731 


district  hf  the  act  of  3d  of  March,  1803,  could 
not,  after  that  date,  be  sold  at  the  Marietta  land- 
office.    Matthews  v.  Zane^  5  Cranch,  92. 

454.  In  Ohio,  the  owners  of  land  situated  upon 
the  banks  of  navigable  streams,  running  through 
the  state,  are  owners  of  the  beds  of  the  streams 
to  the  middle,  subject  cmly  to  the  easement  of 
navigation,  as  at  common  law.  Gavit  v.  Cham- 
bers, 3  Ham.  495. 

455.  An  assignment  bj  an  inV)lvent  debtor,  in 
Pennsylvania,  of  all  his  estate,  real,  personal, 
and  mixed,  for  the  benefit  of  his  creditors,  under 
the  laws  of  that  state,  does  not  pass  lands  in 
Ohio.  MCulUfugh  Y.  Rodriek,  2  ib.  234,  Rogers 
V.  Men,  3  ib.  489. 

456.  A  sale  of  lands,  surveyed  but  not  patented, 
in  the  Virginia  military  district,  passes  the  whole 
interest  of  the  holder  to  the  purchaser.  But  if 
the  holder  of  the  land  is  permitted  to  withdraw 
the  survey  and  make  a  new  one,  upon  which  he 
obtains  a  patent,  he  holds  the  land  under  that 
patent,  subject  to  any  claim  which  the  purchaser 
may  have  acquired  by  his  purchase,  tor  taxes. 
Waiiaee  v.  Seymore,  7  Ham.  (Part  1st,)  156. 

457.  Lands  which  have  eecheated  since  the 
passage  of  the  act  by  which  North  Carolina 
ceded  to  the  United  states  the  territory  now 
comprising  the  state  of  Tennessee,  and  previous 
to  the  formation  of  the  constitution  of  the  latter 
state,  vested  in  the  government  of  the  United 
States,  and  consequently  were  not  subject  to  en- 
try, to  satisfy  North  Carolina  claimants.  Wil- 
Hams  V.  frUsan,  Mart.  &  Terg.  248. 

458.  At  common  law,  a  grant  to  a  person  de* 
ceased  willpass  no  estate  to  bis  heirs ;  but,  under 
the  act  of  Tennessee  of  1779,  an  entry  and  grant 
in  the  name  of  a  person  deceased,  bottomed  upon 
a  removed  warrant,  where  the  original  entry  was 
in  the  lifetime  of  the  grantee,  will  pass  the  land  to 
his  heirs.     Dougherty  v.  Eidndston,  Cooke,  134. 

459.  The  act  of  Tennessee  of  1797,  in  explana- 
tion of  the  act  of  North  Carolina  of  1715,  affords 
protection  to  those  only  who  hold  by  color  of 
title.    Patton  v.  Easton,  1  Wheat.  476. 

460.  What  the  commissioners,  acting  within 
their  authority,  certify,  is  conclusive  against  the 
commonwealth  and  all  subsequent  claimants 
under  her.    Finlay  v.  Humkle,  2  A .  K .  Marsh.  569. 

461.  Persons  deriving  title  by  deed  from  the 
commissioners,  appointed  under  the  Kentucky 
statutes  for  dividing  and  conveying  lands,  must 
show  that  the  laws  have  been  strictly  complied 
with.  Hood  V.  Mathers,  2  A.  K.  Marsh.  553.  A 
partition  of  land,  under  the  Kentucky  statute  of 
1792  must  be  returned  to  the  county  court,  to- 
gether with  the  names  of  the  parties ;  and  an 
order  of  the  court  is  necessary,  to  render  the 
deed  valid,    ib, 

462.  By  the  act  of  congress  of  the  13th  June, 
1812,  the  claims  to  town  and  village  lots  in  Mis- 
soari  were  confirmed ;  but  it  was  left  to  the  courts 
of  the  county  to  decide  between  conflicting 
claims ;  and  confirmations  made  by  the  recorder 
of  the  lots  mentioned,  make  the  title  no  better. 
Fasseur  y.- Benton,  1  Mis.  296. 


XIII.     Other  Mature, 

463.  The  possession  of  a  junior  patentee,  who 
enters  upon  a  part  of  the  land,  unless  his  entry  is 
in  the  name  of  the  whole,  is  restricted  to  his 
aptnal  occupancy ;  and  the  riff  hi  of  entry  of  the 
elder  patentee,  and  those  claiming  under  him, 
upon  the  residue,  is  not  tolled.  Oaines  v.  Bu- 
ford,  iDana,  481. 

464   An  entry  on  land  must  be  made  in  such  « 


manner  as  will  afford  the  means,  to  those  inter 
ested,  to  ascertain  the  fact  by  ordinary  diligence 
Buford  Y.Cox,  5  J.  J.  Marsh.  582. 

465.  An  entry  upon  land,  to  be  valid,  and  to 
have  attached  to  it  all  the  legal  consequences  of 
a  valid  entry,  must  be  open  and  notorious,  ib. 
Concomitant  circumstances,  and  the  condition  of 
the  country,  must  aid  in  determining  what  is  an 
open  and  notorious  entry,  t^. 

466.  An  entry  on  land,  and  survey  animo  clam- 
andi,  may  amount,  in  Pennsylvania,  to  entry  and 
claim.     Miller  v.  Shaie,  7  S.  &>  R.  129. 

467.  No  entry  can  be  made  upon  land  under  a 
warrant  which  has  been  exhausted  by  previous 
entries.    Preston  v.  Harvey,  3  Call,  495. 

468.  A  title  may  be  created  to  land  without  an 
actual  entry ;  the  delivery  of  the  deed  being  con- 
sidered as  giving  possession.  Holt  v.  HemphUl, 
3  Ham.  237. 

469.  An  entry,  not  made  by  the  owner  of  the 
entry  or  his  agent,  attended  with  chain-men 
or  marker,  is  void;  a  survey,  unless  in  pur- 
suance of  a  valid  entry,  has  no  effect;  and  a  ju- 
nior patent,  if  otherwise  valid,  is  not  defeated  bv 
such  entry  or  survey.  Hall  v.  Pearl,  7  J.  J. 
Marsh.  573. 

470.  If  a  man  have  two  titles  to  land,  one 
defeasible  and  the  other  indefeasible,  and  he  en- 
ters generally,  the  law  adjudges  that  he  enters 
under  his  better  title.  Gardner  y.  Sharp,  4  Wash. 
C.  C.  609. 

471.  A  vendee  of  land  is  bound  to  pay  the 
purchase  money  or  deliver  the  land.  Sfnith  v. 
Webster,  2  Watts,  478. 

472.  A  sale  of  lands  is  not  completed  until  the 
purchaser  has  paid  his  money  and  the  seller  con- 
veyed the  land.  Herbemont  v.  Sharp,  2  M*Cord, 
264. 

473.  If  two  adioining  owners  of  land  agree, 
by  parol,  to  establish  a  Tine  between  them,  wnich 
they  both  knew,  and  which  in  fact  was  different 
from  the  true  line,  the  title  does  not  pass  thereby. 
Harris  v.  Crenshan,  3  Rand.  14.  If,  however,  the 
line  was  run,  and  marked  as  a  dividing  line  be* 
tween  them,  and  it  was  agreed  upon,  by  parol, 
as  the  line,  and  a  small  part  of  the  line  was  twice 
processioned,  and  the  parties  and  those  claiming 
under  them  acquiesced  in  said  line  for  20  years, 
it  is  equivalent  to  a  surrender  of  the  possession 
of  any  land  which  may  be  cut  off  bv  said  line, 
although  it  might  have  belonged,  before  the  line 
was  run,  Ac.,  to  the  other  party,  ib. 

474.  if  a  tract  of  land  be  so  conveyed  as  that 
its  location  cannot  be  ascertained  by  metes  and 
bounds,  but  only  by  actual  survey,  the  grantee  is 
entitled  to  the  whole  number  of  acres  conveved 
to  him ;  but  the  law  will  not  regard  a  trifling 
deficiency.     Welch  v.  PhiUij>s,  1  M  'Cord,  215. 

475.  Where  the  boundaries  of  a  number  of 
tracts  of  land  in  Pennsylvania  were  run  and 
marked  on  the  ground,  as  well  as  the  interior 
lines,  so  far  as  to  enable  the  surveyor  to  lay 
down  each  particular  tract  by  protraction,  it  is 
sufficient.  Browne  v.  Arbunkle,  1  Wash.  C.  C.  484. 

476.  If  a  descriptive  application  be  made  for 
lands,  and  due  diligence  be  used,  title  commences 
from  the  application ;  if  loose  from  the  survey, 
unless  the  claimant  forfeits  by  his  own  miscon- 
duct, by  the  misconduct  of  the  surveyor  he  can- 
not be  injured.     UUy  Y.^PasehtU,  2  S.  &  R.  394. 

477.  A  location  in  an  entry,  of  which  a  tree 
marked  J.  C.  was  the  principal  landmark,  but 
which  tree  could  not  be  found,  was  held  not  to 
be  valid.    Miller  v.  Haw,  Hardin,  30. 

478.  Where  there  was  no  uncertainty  as  to  the 
Ime  location  of  two  adjoining  lots  of  land,  as 
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•rifinallj  flude  new  40  j€m  before,  the  tingle 
fact  that  one  of  the  leaaon  in  eieotment  had, 
about  eight  yean  before,  shown  to  the  defendant  a 
miataken  line  as  the  trae  line,  was  not  sufficient 
of  itself  to  conclude  the  lessors,  or  set  aside  the 
▼erdtct  for  the  plaintiff.  Juckam  t.  Douglass^ 
8  Johns.  367. 

479.  The  most  satisfactory  method  of  identify- 
ing land,  intended  to  be  conveyed,  is  by  the  metes 
and  bounds,  which  are  usually  designated  by 
▼isible  lines  and  corners.  When  these  cannot 
be  found,  the  courses  and  distances  called  for  in 
the  deed,  if  any,  must  be  resorted  to.  Welch  t. 
PkUlips,  1  M'Cord,  215. 

480.  If  the  quantity  of  land  conTeyed  be 
giTen  hypothetically,  in  addition  to  a  better  de- 
scription thereof,  the  purchaser  has  no  right  to 
discount  for  deficiency,  unless  so  great  as  to 
amount  to  a  failure  or  consideration.  Commu- 
tioner  f.  Tkompson^  4  ib.  434. 

481.  A  purchaser  of  land  for  a  Taluable  con- 
sideration, although  with  notice  of  a  prior  vo- 
luntary conveyance,  is  protected  against  it  by 
the  statute  of  27  Elisabeth.  Ridgeway  t.  C/ia- 
tUrtcood,  4  Wash.  C.  C.  129. 

482.  An  alienation  pending  a  suit  is  void ;  and 
though  the  purchaser  pays  a  full  consideration,  if 
he  had  only  a  constructive  notice,  the  conveyance 
is  inoperative.     Robert*  v.  Jackson^  1  Wend.  478. 

483.  The  purchaser,  for  valuable  consideration, 
of  a  title  perfect  on  the  face  of  it,  takes  it  dis- 
charged of  all  incumbrances  of  which  he  had  no 
notice.     Reed  v.  Dickey^  2  Watts,  459. 

484.  If  the  proprietor  of  a  iunior  survey,  with 
knowledge  of  a  prior  shifted  snrvev,  in  the  re- 
turns of  which  there  are  laches,  sells  to  a  hama 
Jide  purchaser  without  actual  notice,  such  pur- 
chaser takes  the  land.  Bond  v.  Straup^  3  Binn.  66. 

485.  Where  a  tract  of  2200  acres  of  land  was 
entered  bv  a  non-resident  with  the  auditor  for  tax- 
ation, and  transmitted  to  the  register  as  a  tract  of 
2176  acres,  and  sold,  it  was  held,  upon  proof 
that  neither  the  non-resident  nor  any  other  per^ 
son  of  his  name  had  any  land  listed  except  that 
tract,  that  the  variance  was  immaterial,  and  that 
it  should  be  considered  the  same  tract.  Allen  v. 
RobinMon,  3  Bibb,  326. 

486.  In  Pennsylvania,  if  the  first  ^settler  or 
warrant-holder  abandon,  and  another  settle  on 
the  land  and  afterwards  abandon  it  also,  the  first 
claimant,  bv  going  on  and  perfecting  his  title, 
will  prevail  against  the  other.  HoUzappU  v. 
Pkiaibaum,  4  Wash.  C.  C.  356. 

487.  Where  lands  were  purchased  by  two  per- 
sons, tenants  in  common,  one  residing  in  Eng- 
land, the  other  in  this  country,  who  attended  to 
the  business ;  it  was  held,  that  an  indorsement 
on  the  survey  in  the  surveyor-general's  office, 
made,  10  years  afler  the  survey,  bv  the  resident 
in  England,  to  the  intent  that  the  indorser  relin- 
quished all  interest,  was  an  abandonment  of  the 
interest  of  both  tenants  in  common ;  the  resident 
in  this  country  not  having  communicated  his 
dissent  for  18  years.  JlfKmghi  v.  Yingland^  2 
Binn.  61. 

488.  Fruit-trees,  standing  and  growing  upon 
the  land,  are  a  part  of  the  freehold.  Adams  v. 
Smithy  Breese,  221. 

489.  By  a  sale,  conveyance,  and  delivering 
possession,  the  grain  growing  on  land,  in  Penn- 
sylvania, does  not  pass  to  the  vendee.  Smkh  v. 
Johnston^  1  Pennsyl.  471. 

490.  A  sale  of  land  carries  with  it  everv  thing 
thereon,  unless  specially  reserved.  Terhufu  v. 
EUerjoih2Penn.726. 

491.  A  warrant-snrvey ,  and  patent,  of  land  not 


purchased  from  the  Indians,  conveys  no  itk. 
ThtnmjfMtm  v.  Jokntton^  6  Binn.  66. 

492.  Where  land  is  conveyed  bv  metes  tad 
bounds,  the  land  under  water,  which  is  included 
in  the  description,  passes.  Rogers  v.  Jsmi,  1 
Wend.  237. 

493.  A  decree  of  the  United  States  cirenit 
court  for  the  conveyance  of  land  does  not  operate 
as  such  conveyance,  in  Ohio.  Skepkerd  v.  %u$ 
County^  7  Ham.  (Part  1st,)  271. 

494.  A  decree  in  chancery  does  not  alter  the 
legal  position  of  the  parties  claiming  land  ad- 
versely, until  the  decree  is  consummated  b^ 
a  conveyance.  Mummy  v.  Johnston^  3  A.  K. 
Marsh.  2^0. 

495.  A  decree  in  chancery  for  the  conveyance 
of  land,  if  a  deed  be  not  executed  within  the 
time  limited,  operates  as  a  conveyance  subject, 
as  between  the  parties,  to  a  revesting  of  the  title 
by  a  reversal  or  the  decree.  Taylor  v.  Boyd,  3 
Ham.  337. 

496.  Where  a  party,  having  title  to  land  mider 
a  decree  in  chancery,  conveys  in  good  fiitJi 
before  citation  in  error  served,  a.  reversal  of  the 
decree  does  not  divest  the  purchaser's  title,  ik. 

497.  Land  devised  to  be  sold  for  the  payment 
of  debU  is  equitable  asseU ;  the  money  arinnf 
therefrom,  legal  assets.  Loftus  v.  Locker^  1  J.  J. 
Marsh.  297. 

498.  One  cannot  at  law  set  np  an  equitable 
title  in  opposition  to  one  which  is  legal.  Asia* 
son  V.  Darby,  1  N.  &  M.  369. 

499.  Real  as  well  as  personal  esUte  is  liable 
for  the  debU  of  the  testator.  Morris  v.  Gripk, 
1  Yeates,  189.     8.  C.  2  Dall.  189. 

500.  Where  the  heir,  previous  to  the  death  of 
bis  ancestor,  conveys  by  deed  all  his  intereet  in 
the  estate  of  his  ancestor,  and  there  is  a  judgment 
against  the  heir  previous  to  the  conveyance,  on 
which,  after  the  desoent  of  the  property,  a  nle 
is  had,  the  purchaser  at  such  sale,  and  not  the 

Srantee  under  the  conveyance,  takes  the  land 
aekson  v.  Bradford^  4  Wend.  619. 

501.  Land  of  a  deceased  person  cannot  be 
sold,  on  execution  against  his  personsl  represent- 
atives, in  Ohio.     Gray  v.  Askew^  3  Ham.  466. 

502.  Unsatisfied  judgmenU  against  the  plain- 
tiff, at  the  time  of  the  sale,  do  not  constitute  auch 
a  defect  of  title  as  to  be  a  good  defence  in  an 
action  on  a  bond  for  land.  Gomrdins  v.  FUiiii 
Harper,  232. 

503.  A  sUtement  bv  the  clerk  of  the  court,  in 
South  Carolina,  on  the  original  summary  pro- 
cess of  the  amount  pf  decree  and  costs,  is  not  suf- 
ficient evidence  of  a  judgment,  where  a  party 
claims  title  to  lands  under  a  sheriff's  sale;  the 
entry  of  the  judgment  on  the  journals  of  the 
court  is  necessary.  MOdl  v.  Boatmrightt^^^ 
S.  C.  438. 

504.  A  purchaser  of  land  under  a  judgment 
and  execution  against  the  grantor,  in  a  volantaiy 
settlement,  cannot  be  considered  as  a  porchater 
protected  by  the  sUtute  of  Elixabeth.  Bat  he 
IS  a  creditor  within  the  meaning  of  the  statnte, 
and  stands  in  the  place  of  the  judgment  creditor. 
Ridgetoay  v.  Underwood,  4  Wash.  C.  C.  129- 

505.  In  South  Carolina,  lands  are  bound  by 
judgments,  in  cases  of  summary  proceaa,  only 
from  the  time  they  are  entered  on  the  jodffment 
docket.     Foster  v.  Ckapman,  4  M'Cord,  291. 

506.  A  sale  of  land  under  a  judgment  which 
is  afterwards  reversed  for  error  vests  a  good  tkte 
in  the  purchaser.    Feger  v.  Keefer,  6  Watta,  297. 

507.  A  purchaser  of  land  at  a  sheriirs  tut 
takes  it  free  from  the  lien  of  the  anceator'f  deM> 
under  the  act  of  1797,  though  such  sale  be  made 
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within  seven  years  of  the  ancestor's  death.   Luce 
v.  Snively,  4  WatU,  396. 

508.  The  payment  of  part  of  the  purchase 
money  of  land,  the  property  of  a  /erne  covert^  in 
her  presence,  cannot  prejudice  her  right  to  claim 
the  land  after  the  termination  of  her  coverture. 
JDelaneey  v.  JlfKeen^  1  Wash.  C  C.  354. 

509.  A  purchaser  of  lands,  the  title  whereof  is 
not  to  be  made  until  the  happening  of  a  contin- 
gency, is  not  entitled  to  the  rents  accruing  before 
the  happening  of  the  contingency.  Otoings  v. 
Aorton^  1  A.  K.  Marsh.  573. 

510.  In  an  action  on  notes  for  the  purchase 
mone^  of  land,  it  was  held,  that  parol  evidence 
of  misrepresentations  concerning  the  land  was 
admissible  ;  and  that  if  such  misrepresentations 
formed  an  inducement  to  the  purchase,  whether 
made  through  fraud  or  mistake,  they  constituted 
a  good  defence  to  the  action.  Means  v.  Brickdl, 
2  HUl,  S.  C.  657. 

511.  The  mere  fact  of  a  party  conveying 
lands  bounding  them  on  a  line  established  as 
the  boundary  ^tween  two  adjoining  patents,  is 
not  sufficient  to  warrant  the  presumption  of  a  re- 
lease of  lands  beyond  such  line,  especially  when 
rebutted  by  evidence  that  the  party  sold  lands  be- 
yond such  line.    Jackson  v.  Vincent^  4  Wend.  633. 

512.  The  legal  effect  of  a  covenant  to  sell  cer- 
tain lands  is,  that  the  covenantor  shall  by  deed 
convey  to  the  covenantee ;  and,  in  averring  per- 
formance, the  covenantor  is  bound  to  set  forth 
the  nature  of  the  conveyance  executed  by  him. 
Thomas  v.  Van  J^ess,  4  Wend.  549. 

513.  A  conveyance  of  land  made  pendente  lite 
is  good  between  the  parties.  The  true  inter- 
pretation of  the  rule  respecting  such  convey- 
ances is,  that  such  a  conveyance  shall  not  vary 
the  rights  of  the  litigants.  Bennet  v.  WiUiams, 
5  Ham.  461 . 

514.  The  assignee  of  a  locator,  holding  the 
bond  of  his  principal  for  a  proportion  of  the  land, 
may  rightfully  enter  thereon,  and,  on  proving  the 
bond  to  be  genuine,  establishes  a  privitv  with 
the  patentee,  notwithstanding  the  bond  may 
have  been  surrendered  on  an  abortive  attempt  at 
division.     Bowman  v.  Bardety  3  A.  K.  Marsh.  86. 

515.  The  act  of  the  party  will  effect  an  extin- 
guishment of  the  right  to  an  incorporeal  heredi- 
tamelit,  where  the  act  of  God  or  of  the  law  will 
only  cause  a  suspension  of  it.  Taylor  v.  Hamp' 
ton,  4  M'Cord,  96. 

516.  Waste  and  unappropriated  lands,  in  Ken- 
tucky, in  the  year  1780^  could  not  be  lawfully 
appropriated  by  a  survev  alone,  without  a  pre- 
vious legal  entry  in  the  oook  of  entries.  WUson 
V.  Mason,.!  Cranch,  45. 

517.  The  right  to  an  incorporeal  hereditament, 
being  once  extinguished,  is  forever  gone.  Tay- 
lor V.  Hampton,  4  M'Cord,  96. 

518.  A  rock  belo*w  the  Fairmount  Dam,  that 
had  been  private  property  before  the  dam  was 
built,  and  above  low-water  mark,  was  held  not  to 
become  public  propertv,  and  a  place  for  fishing, 
by  being  covered  by  the  stream  at  high-water 
and  left  nearly  bare  at  low-water.  Common- 
wealth  V.  Shaw,  14  S.  &  R.  0. 

519.  Lines  run  by  commissioners  appointed 
by  public  authority  are  binding  on  the  public. 
Qoodloe  V.  Wilson,  2  Overt,  59. 

520.  A  school  society  voted,  in  1824,  that  the 
control  of  a  certain  building  which  they  owned 
should  be  vested  thenceforth  solely  in  a  com- 
mittee, with  power  to  lease.  In  March,  1830, 
such  committee,  by  authority  of  such  vote,  exe- 
cuted a  lease  to  A  for  five  years.  In  Septem- 
ber, 1831,  A  being  si  ill  in  possession,  another 


committee,  appointed  by  a  vote  of  the  society  in 
September,  1830,  executed  a  lease  of  the  building 
to  B  for  the  term  of  four  years,  which  lease  fi 
accepted,  and  had  recorded.  In  an  action  by  A 
against  B,  under  the  Connecticut  statute,  tit.  56, 
c.  1  §  12,  against  selling  pretended  titles,  it  was 
held,  that  the  first  committee  had  authority  to 
make  the  lease  to  A,  and  that  A  was  rightfully  in 
possession  under  it;  but  that,  as  he  was  tenant 
of  the  society,  claiming  under  it,  the  society  was 
not  ousted  of  their  possession,  and  consequently 
B  had  not  incurred  the  forfeiture  of  the  statute. 
Emerson  v.  Goodwin,  9  Conn.  422. 

521.  There  can  be  no  guardianship  in  soccage 
of  lands  granted  by  the  state  of  New  York  since 
the  4th  of  July,  1776.  Combs  v.  Jackson,  2 
Wend.  153. 

522.  A  sale  under  an  execution  does  not 
entitle  the  reversioner  to  a  portion  of  the  consid- 
eration money,  (under  a  covenant  that  on  every 
sale  such  portion  shall  be  paid  to  him,)  if  it  be, 
bona  fide,  an  adversary  proceeding  on  the  part 
of  the  creditor.    Jackson  v.  Kipp,  3  Wend.  230. 

523.  An  execution  levied  on  Hopkinton  lands 
must  be  recorded  in  the  fegistry  of  deeds  fur  the 
county  of  Middlesex  within  three  months  from 
the  levy.     Foster  v.  Briggs,  3  Mass.  313. 

524.  The  constitutional  court  of  appeals  will 
not  go  into  the  merits  of  a  case  depending  upon 
which  of  two  grants  of  land  is  valid,  (fraud  not 
being  alleged;)  it   will  regard  only  the   elder 

grant,  as  the  court  of  caveats  was  competent  to 
ear  and  determine  all  such  cases.  Muse  v. 
Lavghridge,  2  Bay,  426.  S.  P.  Mounee  v.  In- 
graham,  ib.  455.' 


LANDLORD   AND  TENANT. 

I.   Where  the  Relation  of  Landlord  and  Tsnant 

exists,  and  what  constitutes  a  Lease. 
II.   Of  the  different  Kinds  of  Leases. 

III.  Entry. 

IV.  Determination,  Forfeiture,  and  Surrender 

of  a  Lease. 
V.   Holding  over  and  Jfotice. 
VI.   Denial  of  Landlord's  Title  by  Tenant,  and 

adverse  Possession  and  Title. 
VII.   Distress  for  Rent,  Eviction,  and  Lien  of 

Landlord. 
VIII.  Form  of  Action  and  when  an  Action  lies; 
Pleading  and  Evidence. 
IX.  Grant  of  Reversion,  Assignment,and  Under' 
letting. 
X.   Effect  of  Death. 
XI.    Construction  of  Leases. 
XII.    Crops,  Improvements,  Rent;    Rights  of 
Landlord  and  Tenant  respectively. 

XIII.  Construction  of  certain  Statutes. 

XIV.  Other  Matters. 


1.    Where  the  Relation  of  Landlord  and   Tenant 
exists^  and  what  constitutes  a  Lease. 

1.  A  lease,  if  it  express  the  intention  of  the 
parties,  is  valid  witliout  technical  words.  Watson 
V.  O'Hem,  6  Watts,  362. 

2.  No  particular  form  of  words  is  necessary  to 
constita^te  the  r.elation  of  landlord  and  tenant :  it 
is  sufficient  if  it  appear  to  have  been  the  inten- 
tion of  one  to  dispossess  himself  of  the  premises, 
and  the  other  to  enter  under  him  for  a  determi- 
nate period  pursuant  to  an  agreement.  Moshier 
V.  Reding,  3  Fairf.  478. 

3.  No  particular  words  are  necessary  to  con 
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■titnte  a  leue;  bat  «a  interest  in  the  freehold 
mast  be  conveyed.  An  agreement  to  take 
charge  of,  and  manage,  a  farm,  on  shares,  is  not 
a  lease.    MaverUk  ¥.  LewU,  3  M'Cord,  211. 

4  The  relation  of  landlord  and  tenant  does  not 
exist  between  the  tenant  of  a  mortgagor  and  the 
assignee  of  a  mortgagee,  so  as  to  entitle  the  for- 
mer to  notice  to  quit.  Jmekson  r.  Rowland^  6 
Wend.  666. 

5.  The  relation  of  landlord  and  tenant  does 
not  exist  between  the  vendor  and  vendee  of 
land.     Watkm*  v.  HolmtM,  16  Pet.  25. 

6.  A  contract  between  two  persons,  that  one 
should  have,  during  the  life  of  the  other,  land, 
negroes.  Sue.,  he  paying  therefor  a  stipulated 
annual  sum,  is  not  a  sale,  bat  a  lease.  MiekU  v. 
lAwrtnce^  5  Rand.  571. 

7.  Permission  by  the  owner,  to  one  entering 
and  holding  aAerwards  adversely,  to  continue  in 

f possession,  does  not  create  the  relation  of  land- 
ord  and  tenant.    Jackson  v.  TyUr,  2  Johns.  444. 

8.  A  writing  which,  for  a  valuable  considera- 
tion, grants  lioertv  to  flow  a  man's  land  for  a 
number  of  years,  is  a  lease,  within  the  meaning 
of  the  Connecticut  statute,  and  must  be  recorded. 
Smitk  V.  Simons,  1  Root,  318. 

9.  Letting  land  to  a  person  for  one  year,  to 
cultivate  it  on  shares,  makes  him  a  tenant,  and 
not  a  mere  laborer  or  servant.  Jackson  v.  Brown- 
eU,  1  Johns.  267. 

10.  Letting  land  on  shares  for  a  single  crop 
does  not  amount  to  a  lease  of  the  land,  and  the 
owner  alone  can  bring  trespass.  Bradisk  v. 
Scheuck,  8  Johns.  151. 

11.  An  agreement  to  sow  certain  crops,  and 
render  a  certain  proportion  of  the  crop,  is  an 
agreement  to  work  on  shares,  not  a  lease.  Cos- 
well  V.  Districk,  15  Wend.  379. 

12.  A,  %feme  sole,  contracted  with  B  to  let  him 
sow  a  field  with  grain,  he  agreeing  to  give  her 
one  third  of  all  the  grain  raised,  as  rent.  In  pur- 
suance of  the  contract,  B  went  upon  the  field  and 
sowed  it.  A,  afler  the  contract,  intermarried 
with  C,  who  refused  B  permission  to  cut  the 
crop,  and  afterwards  cut  it  himself,  and  carried  it 
away  In  an  action  of  trover  by  B  for  the  value 
of  the  grain  sowed,  it  was  held,  that  the  contract 
between  A  and  B  clearly  constituted  them  land- 
lady and  tenant,  and  that  B  could  recover.  Hos- 
kins  V.  Rkodes,  I  Gill  &  Johns.  266.  Held,  that 
the  reservation  of  rent  eo  nomine  necessarily  con- 
stituted a  lease,   ib. 

13.  A  transfer  of  an  estate,  to  which  a  privilege 
granted  by  lease  is  appurtenant,  is  sufficient  evi- 
dence to  charge  him  acquiring  the  principal  estate 
with  rent  as  assignee  of  the  interest  conveyed 
by  the  lease.    Provost  f.  Colder,  2  Wend.  517. 

14.  A  conveyed  land  to  B,  and  B  conveyed 
the  same  land  to  C,  A  still  continuing  in  posses- 
sion. Held,  that  the  relation  of  landlord  and 
tenant  did  not  subsist  between  C  and  A,  and 
that  C  might  maintain  ejectment  afainst  A  with- 
out giving  him  notice  to  quit.  Jackson  v.  ^l- 
drick,  13  Johns.  106. 

15.  The  resolutions  of  the  trustees  of  a  town, 
granting  to  A,  his  heirs  and  assigns,  the  rights 
and  privileges  of  certain  real  estate,  upon  certain 
conditions,  cannot  operate  as  a  freehold  convey- 
ance either  according  to  the  common  law  or  to 
the  statute  of  uses,  but  they  constitute,  the  con- 
ditions being  performed,  a  lease  for  an  indeter- 
minate period.    Jackson  v.  Hugkes,  1  Blackf.  421. 

16.  Taking  the  key  of  the  house,  without  a 
continual  occupation,  is  enough  to  entitle  the 
landlord  to  sustain  an  acti  >n  tor  rent.  IaUU  v. 
Martin,  3  Wend.  219. 


17.  A  lease  in  fee  was  made  of  a  lot,  reseirbf 
seven  acres,  and  all  water-courses  suitable  for 
the  erection  of  mills,  with  ^*  the  right  of  erectinf 
mills  and  other  works  thereon,  with  three  icres 
of  land  adjoining  thereto.**  The  lessor  Uien 
demised  in  fee  the  seven  acres  to  another  lesiee. 
Held,  that  if  the  lessor  had  a  right  to  ereet  a  mill 
on  th«  seven  acres,  and  overflow  three  acres  of 
the  plaintiiTs  (i.  e.  the  first  lessee's)  land,  this 
right  did  not  pass  to  the  lessee  of  the  seven  acres; 
it  heing  not  appurtenant  to  the  land,  bat  ao  in- 
corporeal hereditament,  which  will  pass  odIj 
by  express  grant.     Russell  v.  ScoU,  9  Cow.  279. 

18.  One  need  not  be  actually  possessed  of 
land  to  be  able  to  give  a  valid  lease  of  it;  it  is 
enough  if  he  have  an  undisputed  right  of  pos 
session.     RusssU  v.  Doty,  4  ib.  576. 


II.    Of  tks  diferemt  Kinds  of  Lsaeet. 

19.  A  person  in  possession  of  land,  under  a 
contract  with  the  owner  for  the  purchase,  is 
tenant  at  will.  Proprietors  of  ^o.  6  v.  Jlffer- 
land,  12  Mass.  325. 

20.  In  Massachusetts,  by  sUtute  of  1783,  c.  37, 
§  1,  all  parol  leases,  whether  for  a  certain  onu* 
certain  time,  and  whether  an  annual  rent  be 
reserved  or  not,  will  have  the  effect  of  leases  at 
will.     EUis»Y.  Paige,  1  Pick.  43. 

21 .  A  tenant  at  will  is  a  tenant  from  year  to 
year,  till  the  will  of  one  or  both  parties  ceases, 
and  the  tenant  is  entitled  to  six  months'  netiee  to 
quit.     Smiires  v.  Huf,  3  A.  K.  Marsh.  17. 

22.  Where  a  judgment  debtor,  whose  lands 
have  been  sold  on  a  jl.  fa.  against  him,  hoJdi 
over  after  the  sale,  by  the  parol  consent  oi  the 
purchaser,  to  whom  he  pays  rent,  he  is  a  tenant 
at  will.  J^ickols  v.  Williams,  8  Cow.  13.  See 
also,  Jackson  v.  Stemtems,  1  Johns.  Cas.  153. 

23.  A  parish  voted  that «« B  and  others  ksTc 
liberty  to  erect  a  seminary  house  on  the  parson- 
age land  within  what  is  hereafter  described  the 
seminary  yard,  with  liberty  to  remove  the  same 
at  pleasure,  and  that  they  have  the  land  from  tiie 
road.  Sec.,  lor  a  seminary  yard."  Held,  to  be  a 
tenancy  at  will.  Ckesver  v.  Pearson,  16  Pick.2S6. 

24.  A  conveyed  to  B  certain  tracts  ofland and 
personal  property,  to  be  held  by  B  "  in  trust  for 
the  use  of  A  during  his  life ;  and  after  his  death, 
in  trust  for  his  daughter  C  and  her  four  children, 
share  and  share  alike,  as  tenants  in  common." 
Upon  the  death  of  A,  the  trustee  went  into  fiill 
possession  of  the  whole  property,  and  soon  aAer 
requested  C  to  take  possession  of  the  farm,  agree- 
ing with  her,  at  the  time,  that  she  and  her  chil- 
dren should  eat  and  wear,  each,  her  and  his  fiAh 
part  of  the  proceeds  of  the  property  under  the 
deed  of  trust ;  reserving  to  himself,  B,  the  right 
at  all  times  to  manage  and  control  all  the  trust 
property  by  himself  and  agents.  Under  these 
circumstances,  €,  with  her  children,  went  upon 
a  farm,  part  of  the  trust  property.  Held,  that 
the  right  of  management  reserved  to  B  was  to 
be  exercised  during  C's  possession;  that  it  did 
not  authorise  him  to  dispossess  her  at  pleunre, 
nor  depute  others  to  do  it ;  but  was  a  mere  right 
of  supervision  and  general  direction,  as  to  the 
course  of  cultivation  and  general  condact  of  the 
property ;  that  the  legal  effect  of  the  agreement 
was  not  to  create  a  tenancy  at  will,  bat  a  tenancy 
from  year  to  year,  on  that  part  of  the  premise* 
only  which  was  secured  to  the  children  bj  the 
deed,  leaving  C  to  the  full  enjoyment  of  ^ 
absolute  right  of  property  in  her  fifth  part  of  toe 
estate.     HaZZ  v.  HoZ^  6  GiU  &;  Johns.  386. 

25.  The  ratification  by  patt>l  of  a  lease  nadi 
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bv  an  agent  giTes  the  tenant  an  eitate  at  will,  and 
if  it  continued  more  than  a  year,  an  estate  from 
year  to  year,  which  can  only  be  terminated  by 
three  montha'  notice.  M'DoweU  v.  Simpson^  3 
WatU,  129.     MTGaw  v.  Cannon^  ib.  139. 

26.  Though  a  parol  demise  for  seven  years  is 
Totd  by  the  statute  of  frauds,  yet,  if  the  tenant 
enter  and  hold  under  it,  it  enures  as  a  tenancy 
from  year  to  year.  Schuyler  v.  Leggett^  2  Cow. 
660. 

27.  If  a  lessee  at  will  hold  oyer  after  the  de- 
termination of  the  estate,  he  will  be  a  tenant  at 
sufferance.  Rising  v.  Stannard^  17  Mass.  282. 
Keay  v.  Goodtoin^lS  ib.  1. 

28.  If  there  be  a  joint  occupation  of  land  by 
the  owner,  and  another,  by  agreement,  the  latter 
cannot  be  a  tenant  at  sufferance.  Johnson  y. 
Cartery  16  ib.  443. 

29.  A  lease  for  no  definite  time,  with  an 
annual  rent  payable  quarterly,  is  a  lease  from 
year  to  year,  and  cannot  be  terminated  except 
at  the  close  of  the  year,  and  then  by  three 
months  previous  notice  to  quit,  giyen  by  one 
party  or*  the  other ;  and  where  the  tenant  com- 
mences the  year  without  notice  to  quit  from  the 
landlord,  the  landlord  cannot  turn  him  out  till 
the  next  year.  But  the  tenant  is  obliged  to 
pay  the  rent  quarterly.  Lesley  y.  Randolph,  4 
Rawle,  123. 

30.  Under  a  contract  that  a  tenant  should 
occupy  a  house  at  a  fixed  rent,  until  he  had  re- 
imbursed himself  for  repairs,  the  tenant  holds 
from  year  to  year,  and  must  have  notice  to  quit. 
ThovMS  y.  Wright,  9  S.  &  R.  87. 

31.  The  ancient  tenancies  at  will  are  now 
tenancies  from  year  to  year,  requiring  six  months' 
notice  to  quit.  But  a  tenant  may,  by  contract, 
still  be  strictly  tenant  at  will,  not  entitled  to  the 
notice.     Sullivan  y.  Enders,  3  Dana,  66. 

32.  Though  a  parol  lease  be  for  a  longer  term 
than  three  years,  and  so  yoid  within  the  statute 
of  frauds,  yet  if  the  tenant  enters,  it  is  a  tenancy 
from  year  to  year,  regulated  by  the  parol  demise 
in  eyery  respect  except  the  length  of  the  term. 
People  y.  Riekert,  8  Cow.  226. 

33.  Where  a  father  lived  on  his  farm  with  his 
son,  on  condition  of  being  supported,  then  moved 
away  dissatisfied,  and  conveyed  the  farm  to 
another,  who  brought  ejectment  against  the  son, 
it  was  held,  that  the  son  was  a  tenant  from  year 
to  year.     Hanchett  v.  Whitney,  2  Aik.  240. 

34.  Within  the  landlord  and  tenant  law  of 
Pennsylvania,  a  lease  for  nine  months  or  less  is 
a  lease  for  one  or  more  years ;  and  payment  of 
taxes,  and  daubing  and  clinking  a  certam  house, 
is  a  certain  rent.     Shaffer  v.  Sutton,  5  Binn.  228. 

35.  A  defbise  to  B,  his  heirs  and  assigns,  for 
such  term  of  time  as  he  pays  rent,  &c.,  B,  on 
his  part,  covenanting,  for  himself  and  his  heirs, 
&c.,  to  pay  rent  and  perform  covenants,  is  a  per- 
petual lease.  The  lessor,  but  not  the  lessee,  may 
elect,  on  default,  to  consider  it  forfeited.  FoUs 
y.  HunUey,  7  Wend.  210. 

36.  J.  Logan,  by  deed  of  June  Ist,  1740, 
granted,  bargained,  sold,  enfeoffed,  and  confirmed 
unto,  J.  Smith  a  certain  tract  of  land  containing 
382  acres,  with  all  and  singular  the  heredita- 
ments and  appurtenances  whatsoever  thereunto 
belonging,  and  the  reversions  and  remainders 
thereof —  to  have  and  to  hold  the  same  to  the  said 
J.  Smith,  his  heirs  and  assigns  forever,  yield- 
ing and  paying  to  the  said  J.  Logan,  his  heirs 
and  assigns,  for  the  same,  for  the  full  term  of 
three  years,  commencing  from  the  date  of  those 

J  resents,  the  yearly  rent  of  five  pistoles  on  the 
st  day  of  June,  yearly,  and  yielding  and  pay- 


ing as  aforesaid,  for  the  next  ensuing  seven  years, 
the  yearly  rent  of  two  and  a  hau  pistoles  for 
each  100  acres,  and  so  in  proportion  for  the 
other  82  acres,  and  yielding  and  paying  as  afore- 
said, for  the  next  ensuing  107  years,  at  the  rate 
of  three  pistoles  for  each  100  acres,  and  after  the 
expiration  of  the  last-mentioned  term,  (that  is  to 
say,  the  term  of  121  years  from  the  first  entry  of 
the  said  land,)  which  will  be  in  the  year  of  our 
Lord  1857,  the  lands,  Ac,  were  to  be  valued, 
and  a  new  amount  of  rent  paid  on  the  1st  day 
of  June  in  every  year  forever ;  and  in  like  man- 
ner, the  like  proceeding  shall  be  renewed  at  the 
expiration  of  every  like  term  of  121  years  for- 
ever after.  The  deed  also  reserved  a  right  of 
distress  to  the  said  James  Logan,  his  heirs  and 
assigns,  '*  and  contained  a  covenant  for  the  pay- 
ment of  the  rents  to  the  said  James  Logan,  his 
heirs  and  assigns,*'  after  which  is  this  proviso, 
**  That  if  any  of  the  rents  hereby  reserved  shall 
be  in  arrear  and  unpaid  by  the  space  of  19 
months  next  after  the  day  whenever  the  same 
ought  to  be  paid,  and  no  distress  sufficient  to 
satisfy  the  same  can  be  found  and  taken  in  and 
upon  the  hereby  granted  premises,  then  it  shall 
and  may  be  lawful  to  and  for  the  said  J.  Logan, 
his  heirs  and  assigns,  or  any  of  them,  into  and 
upon  the  said  described  tract  of  land  and  premi- 
ses, and  the  buildings  thereon  erected  or  to  be 
erected,  and  into  every  part  and  parcel  thereof, 
with  the  appurtenances,  wholly  to  reenter,  and 
the  same  then  and  from  thenceforth  to  have  again 
and  repossess  as  in  and  of  his  and  their  former 
estate ;  and  the  said  Joseph  Smith,  his  heirs  and 
assigns,  thereout,  and  from  thenceforth  utterly  to 
expel,  remove  and  put  out,  until  the  said  arrears, 
with  all  the  charges  thereon  accruing,  be  fully 
satisfied  and  paid.  *  By  this  indenture,  an  estate 
in  fee-simple  was  conveyed  to  Joseph  Smith, 
his  heirs  and  assigns,  and  a  perpetual  rent-charge 
reserved  to  James  Logan,  his  heirs  and  assigns. 
Farley  v.  Craig,  6  Hakt.  262. 


111.   £11^. 

37.  A  reentry  by  a  landlord,  for  covenant 
broken,  will  not  be  presumed,  when  by  his  own 
showing  it  is  manifest  that  he  did  not  enter  in 
such  rif  ht.     Ritchie  v.  PutJiam,  13  Wend.  524. 

38.  A  lessor  has  no  right  to  reenter  on  the 
land  leased  during  the  term  of  the  lease,  though 
the  land  be  vacant.  Brovm  v.  Kite,  2  Overt. 
233. 

39.  A  lessor  cannot  rednter,  on  the  ground  of 
a  forfeiture  for  the  non-payment  of  rent,  with- 
out complying  strictly  with  all  the  formalities 
required  by  the  common  law ;  as  making  a  de- 
mand for  the  rent  due  of  the  tenant  on  Uie  last 
day,  on  the  premises,  a  convenient  time  before 
sunset,  &c.  A  demand  in  the  afternoon  of  the 
last  day  is  not  sufficient.  Jackson  v.  Harrison, 
17  Johns.  66.  Vide  Remsen  v.  Conklin,  18  ib 
447. 

40.  Where  the  lessee  covenanted  to  pay  all 
taxes,  &c.,  it  was  held,  that  the  lessor  had  no 
ri^ht  to  reenter  for  a  breach  of  the  condition, 
without  showing  a  demand  of  payment  of  the 
tax  within  the  period  required  by  the  law,  in 
order  to  create  a  forfeiture.  Jacmson  v.  Harri- 
son, 17  Johns.  66. 

41.  Where  there  is  a  condition  of  reentry  re- 
served in  a  lease,  for  non-payment,  the  reversioner 
is  not  entitled  to  reenter  without  showing  com- 

{>liance  with  the  requirements  of  the  common 
aw    and  of  the  statute.     Jackson  t.  Kipp,  3 
Wend.  230. 
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42.  Before  the  grantee  of  a  rent-charge  can 
enter  for  non-payment  of  rent,  he  muBt  demand 
the  precise  amount  due,  on  the  day  it  became  due, 
9n  the  most  notorious  part  of  the  land,  though  it 
be  vacant.   JfComUck  r.  Connelly  6  S.  &  R.  151. 

43.  Where  a  lease  contains  a  covenant  of  re- 
entry, for  non-payment  of  rent,  and  the  lessor 
enters,  and  defeats  the  estate  of  the  lessee,  he 
may  recover  the  rent  in  arrear.  Mackubin  v. 
Whetcroftj  4  Har.  &>  M*Hen.  135.  By  an  entry 
under  such  covenant,  sanctioned  and  legalized 
by  a  demand  of  the  rent  made  on  the  premises 
at  the  proper  time  and  place,  the  interest  of  the 
lessee  is  determined,  and  the  estate  revested  in 
the  lessor,  whose  right  to  the  rent  in  future 
will  be  extinguished,  ib.  If  the  lessor  makes  a 
tortious  entry  on  his  lessee,  and  expels  him,  it  is 
a  suspension  of  the  rent  for  the  time  he  is  kept 
out ;  but  if  the  lessee  regains  or  recovers  pos- 
session, the  rent  will  revive,  and  the  right  of  the 
lessor  to  the  rent  will  attach  or  revert,  ib. 

44.  A  lease,  by  which  the  lessee  covenants  to 
surrender  in  certain  cases,  gives  the  lessor  no 
right  to  enter  and  expel  the  lessee  in  such  cases. 
Denmison  v.  Read^  3  Dans,  586. 

45.  A  lease  for  lives  contained  a  clause  of  re- 
entry for  non-payment  of  rent,  or  if  the  lessee 
should  leave  the  possession  for  six  months,  or 
not  perform  the  covenants,  dtc.  The  tenant  left 
the  premises  in  1810,  and  the  landlord,  in  April, 
1811,  executed  another  lease  to  the  defendant, 
who  entered  and  took  possession  of  the  premises, 
and  the  first  lessee,  who  had  paid  no  rent  to  his 
landlord  after  the  1st  of  May,  1809,  brought  an 
action  of  ejectment,  in  1821,  to  recover  the  pos- 
session. Held,  that  the  right  of  the  first  lessee 
could  be  barred  onlv  by  a  recovery  in  ejectment, 
under  the  statute,  (Mew  York,)  and  that  if  a  legal 
reentry  was  to  be  presumed,  it  would  be  a  re- 
entry under  the  statute  rather  than  at  common 
law.  Jackson  v.  Elswarth,  20  Johns.  180.  But 
held,  that,  in  the  absence  of  any  record  or  evi- 
dence of  a  reentry  and  recovery  by  ejectment, 
under  the  statute  such  reentry  could  not  be  pre- 
sumed ;  and  that  a  reentry  at  common  law  was  not 
to  be  presumed,  unless  after  a  possession  for,  at 
least,  14  years ;  and,  admitting  that  the  landlord 
entered  six  months  after  his  tenant  had  quitted 
possession,  that  alone  would  not  divest  the  appar- 
ent right  of  possession  gained  by  the  *.enant.  ib. 

46.  Where  the  lessee,  in  an  action  against  him 
for  rent,  would  bar  the  lessor,  by  showing  that 
bis  estate  was  determined  by  the  acts  of  the  les- 
sor, he  must  allege  in  his  plea  all  those  acts 
which  are  necessary  to  defeat  the  estate,  viz.,  that 
the  rent  was  in  arrear,  that  the  lessor  demanded 
it  at  the  proper  time  and  place,  and  that  the 
lessor  entered.  Mackubin  y  WheUroft^  4  Har. 
&.  M'Hen.  135. 

IV.     DeUrminatian^   FoTfeiture,  and  Surrender, 

of  a  Lease, 

47.  Where  a  tenant  at  will  assented  to  an  ex- 
tent upon  the  land  as  his  property,  pointing  it 
out  to  the  creditor,  assisting  the  surveyor,  and 
not  giving  notice  that  the  land  belon^d  to 
another,  this  was  held  to  be  a  determmation 
of  his  tenancy  at  will.  Campbell  v.  Procter ,  6 
Greenl.  12. 

48.  Voluntary  waste  is  a  determination  of  a 
tenancy  at  will.    Phillips  v.  Covert,  7  Johns.  1. 

49.  Where  a  tenant  disclaims  to  hold  under  his 
lease,  bis  tenancy  is  determined,  and  he  becomes 
a  trespasser.     Wtllison  v.  Watkins,  3  Pet.  49. 

50.  A  tenancy  at  will  is  determined  by  the  les- 


sor's giving  the  lessee  notice  to  quit,  or  by  hit 
entry  on  the  land,  and  exercising  any  acts  of 
ownership  inconsistent  with  the  nature  of  the 
esUte.     ElUs  v.  Paige,  1  Pick.  43. 

51.  Where  the  lessor  conveyed  an  estate  at 
will,  and  ffave  seizin  and  possession  to  the 
grantee,  —  it  determined  the  estate  at  will.  Ri- 
sing  V.  Stannard,  17  Mass.  282.  EUis  v.  Psigt,  1 
PicK.  43.     Keay  v.  (xoodwin,  16  Mass.  1. 

52.  A  partition  of  the  land  will  determine  a 
tenancy  at  will  of  land  held  in  common.  Rxsvr^ 
V.  Stannard,  17  Mass.  282.  EUis  v.  Paigt,  1 
Pick.  43. 

53.  If  the  lessee  quit  the  premises  with  the 
consent  of  the  lessor,  or  assign  over  his  term  with 
such  consent,  or  be  evicted  by  title  paramount, 
it  will  be  a  determination  of  the  lease,  or  at  least 
will  discharge  the  lessee  from  the  payment  of 
any  future  rent.  Wood  v.  Partridge,  11  Mats. 
488.     RandaU  v.  Biek,  11  Mass.  494. 

54.  If  there  is  only  a  parol  lease  for  a  certain 
time,  either  party  may  determine  it  at  the  end  of 
the  term,  without  notice.  EUis  v.  Paige,  2  Pick. 
7] .     Da^fortk  v.  Sargent,  14  Mass.  491. 

55.  Where  there  is  a  parol  lease  for  a  year,  it 
seems  that  it  cannot  be  determined  by  either 
party  within  the  year ;  and  if  lessee  continues  in 
possession  after  the  expiration  of  the  year,  with. 
out  the  objection  of  the  lessor,  lessee  may  hold 
through  the  second  year,  and  neither  party  can 
determine  the  estate  at  the  end  of  the  second 
year  without  giving  six  months*  notice,  or  Bome 
notice,  to  quit.  IaUs  v.  Paige,  2  Pick.  71,  note, 
Danforth  v.  Sargent,  14  Mass.  491.  Brewer  r. 
Knapp,  1  Pick.  332. 

56.  A  landlord  demised  premises  for  one  year 
at  a  specified  rent,  and  agreed  that,  if  the  tenant 
continued  to  occupy  the  premises  for  seven 
years  at  the  same  rent,  he  would  pay  him  money 
expended  in  repairs,  to  the  amount  of  $50.  A 
sub-tenant  surrendered  the  premises  to  the  land- 
lord 14  days  before  the  expiration  of  the  seven 
years,  paying  him  the  rent  up  to  that  dav  Held, 
that  the  landlord,  for  the  remainder  of  the  term, 
must  be  considered  ^lum  sub-tenant  to  the  origin* 
al  tenant,  and  that,  at  the  expiration  of  the 
seven  j^ars,  he  was  liable  to  his  tenant  for  the 
$50  expended  in  the  repairs.  Benson  v.  BdUs, 
8  Wend.  175. 

57.  In  an  action  for  rent,  a  plea  of  reentry 
under  a  covenant  was  adjudged  defective  in  not 
alleging  that  the  lessor  had  made  a  demand  of 
the  rent,  on  his  reentry  on  the  premise.  Maxhi- 
bin  V.  Whetcroft,  4  Har.  &  M'Hen.  135. 

58.  A  tenant  for  years  forfeits  his  term  by  a 
refusal  tn  wus  to  pay  rent,  by  denying  the  title 
of  his  landlord,  and  by  accepting  title  fVom  a 
hostile  source.    Jackson  v.  Vincent,  4  Wend.  633. 

59.  The  lease  of  a  tenant'  is  not  forfeited  by 
his  mere  claim  to  hold  adversely  to  the  landlord 
under  whom  he  entered,  without  any  other  act 
of  disclaimer.  Montgomery  v.  Craig,  3  Dana, 
101. 

60.  If  a  tenant  does  an  act  proper  in  itself, 
he  cannot  be  made  a  wrong-doer  by  a  conse- 
quence which  he  could  not  anticipate.  Jacksem  v. 
Andrew,  18  Johns.  431.  As  if,  by  turning  the 
water  of  a  creek,  being  an  act  of  good  hasbandry, 
by  causing  the  water  to  flow  into  a  swamp,  the 
timber  growing  there  is  killed,  it  will  not  be 
deemed  waste  so  as  to  produce  a  forfeiture  of  the 
estate ;  especially  when  the  landlord  has  Iain  by 
for  20  years,  during  which  time  new  trees  had 
grown  up  of  more  value,  and,  therefore,  no  per* 
manent  injury  had  been  done  to  the  inherit- 
ance. iJb. 
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61.  Where  a  plaintiff,  in  replevin,  denies  in 
his  plea  that  the  place  in  which  the  distress 
was  taken  was  within  the  demised  premises, 
aach  denial  does  not  amoant  to  a  general  dis- 
claimer of  holding  under  the  lessor,  so  as  to 
work  a  forfeiture  of  the  lease.  Jaekaon  y.  Rogers, 
IJ  ib.  33.  And  in  ejectment  by  the  landlord  to 
recover  the  premises  forfeited  by  such  disclaimer, 
the  tenant  may  give  in  evidence  that  the  dis- 
claimer ?ras  intended  only  as  to  the  place  in 
which  the  distress  was  taken,  and  that  such  place 
was  not  covered  by  the  lease,  ih. 

62.  A  lessor  reserved  one  quarter  of  the 
monej[  arising  from  every  letting,  assigning,  or 
disposing  of  the  premises  by  uie  lessee,  who 
covenanted  that  whenever  he  should  incline, 
or  be  by  law  or  otherwise  obliged,  to  sell,  &c.,  he 
would  make  the  first  offer  to  the  lessor,  givinsr 
him  notice  of  the  price,  &c.,  and  it  was  provideo, 
that  every  sale,  renting,  &c.,  should  be  void, 
and  the  premises  revert  to  the  lessor,  unless  the 
seller  or  purchaser  should  pay  the  lessor  the  one 
fourth  of  the  money  offered,  dtc.  The  tenant 
who  held  under  the  lease  confessed  a  judg- 
ment, on  which  an  execution  issued,  and  the 
lease  was  sold  by  the  sheriff;  held,  that  this  was 
not  a  forfeiture  unless  the  judgment  had  been 
confessed  fraudulently,  or  for  the  purpose  of 
enabling  the  creditor  to  take  the  lease  in  execu- 
tion under  the  judgment,  and  with  a  view  to  de- 
feat the  lessor's  reservation  of  one  fourth  of  the 
money  offered.    Jackson  v%  Corliss,  7  ib.  631. 

63.  Where  A  voluntarily  delivered  up  and 
destroyed  a  lease  of  land,  and  took  a  new  lease, 
and  aiterwards  claimed  under  the  old  lease, 
held,  that  if  the  old  lease  was  not  duly  surren- 
dered by  writing  within  the  statute  of  frauds, 
yet,  that  A  could  recover  no  more  land  than 
what  he  could  prove  with  absolute  certainty 
was  covered  by  the  lease,  especially  after  the 
premises  had  Men  in  the  possession  of  another 
for  near  16  years.    Jackson  v.  Gardner,  8  ib.  394. 

64.  Acceptance  of  rent,  after  a  forfeiture  has 
been  incurred,  is  not  a  waiver  of  it,  if  the  les- 
sor was  ignorant  of  it  at  the  time.  Jackson  v. 
Brownson,  7  ib.  227. 

65.  A  receipt  of  rent  by  the  landlord  will  not 
operate  as  a  waiver  of  a  forfeiture  of  the  estate 
demised,  unless  the  rent  received  shall  have 
accrued  subsequent  to  the  forfeiture.  And 
where  the  tenant  forfeited  his  estate,  and  the 
landlord  subsequently  received  rent,  but  the 
tenant  continued  the  original  cause  of  forfeits 
ure,  such  receipt  of  rent  is  not  a  waiver  of  the 
forfeiture  incurred  by  the  tenant's  continuing 
the  original  cause  of  forfeiture.  Jackson  v.  J3u 
ten,  3  Cow.  220. 

66.  Where,  under  a  lease,  the  tenant  has  in- 
curred a  forfeiture  by  non-payment  of  rent,  and 
the  landlord  afterward  distrains  for  the  same  rent, 
such  act  of  distraining,  though  not  enough  be 
distrained  to  satisfy  the  rent  in  arrear,  is  a  waiver 
of  the  forfeiture,  and  deprives  the  landlord  of  his 
right  to  bring  ejectment  therefor.  Jackson  v. 
Shetdon,  6  Cow.  448.. 

67.  If  a  lease  contain  a  condition  for  the  re- 
entry of  the  lessor  on  non-payment  of  rent,  and, 
after  a  forma]  reentry  for  non-payment,  the  rent 
in  arrear  is  paid  and  accepted,  the  forfeiture  is 
waived.     Coon  v.  Briekstt,  2  N.  Hamp.  163. 

68.  The  surrender  of  a  lease  is  good  notwith- 
standing it  contain  an  agreement  that  the  sur- 
renderer  shall  be  liable  for  the  payment  of  rent  on 
the  expiration  of  the  year.  Bain  v.  Clarky  10 
Johns.  424. 
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of  the  same  premises,  dttring  the  term  of  the  first 
lease,  is  deemed  a  virtual  surrender  of  the  first 
lease,  unless  there  are  facts  rebutting  such  pre- 
sumption. Van  Rcnsselasr  v.  Fenniman,  6  Wend. 
569. 

70.  Where  a  lessee  for  life  accepted  a  new 
lease,  or  a  grant  in  fee  of  the  same  premises, 
without  any  actual  surrender  of  the  old  lease, 
this  was  held  a  surrender  in  law.  Livingston 
V.  PoUs,  16  Johns.  28.  And  where  the  first  leaM 
gave  the  lessee  a  right  of  common  in  the  other 
lands  of  the  lessor,  and  no  such  right  was  granted 
by  the  second  lease,  the  common  was  held  to  be 
extinguished  by  such  surrender,  ib, 

71.  In  a  surrender  by  a  lessee  for  one  yeor,  it 
was  agreed  that  he  should  remain  liable  for  the 

{rear's  rent,  and  that  the  lessor  might  take  all 
awful  means  for  the  recovery  thereof,  according 
to  the  lease ;  by  the  surrender,  the  relation  of 
landlord  and  tenant  ceased,  and  the  landlord  can- 
not distrain  for  the  rent,  but  his  remedy  is  on  the 
special  agreement.   Bain  v.  Clarke,  10  Johns.  424. 

72.  If  a  tenant  agree  to  purchaM  land  of  one 
who  purchased  from  his  landlord,  and  a  convey- 
ance is  to  be  made  some  months  after,  up  to  which 
time  the  tenant  is  to  pay  the  same  rent,  it  is  a 
surrender  of  the  lease,  and  the  purchaser  is  in 
possession.    Dennison  v.  fVertt,  7  8.  d^  R.  372. 

73.  Where  a  lease  contains  a  covenant  by  the 
lessee  not  to  awign  without  the  consent  of  the 
lessor,  and  the  lessee  assigns  with  that  consent, 
it  is  not  a  surrender,  so  but  that  the  lesMC  will 
remain  liable  for  the  acts  of  his  assignee, 
amounting  to  a  breach  of  the  covenants  in  the 
lease,  they  being  for  himself,  his  heirs,  and  as- 
signs.   Jackson  v.  Brotonson,  7  Johns.  227. 

74.  A  parol  agreement,  between  a  landlord  and 
a  tenant  of  a  term  of  six  years,  that  the  landlord  in 
eight  years  shall  make  a  new  lease  to  a  third  per- 
son, and  the  tenant  surrender,  does  not  operate  as 
a  surrender  by  operation  of  law,  unless  the 
new  lease  be  executed  and  pass  an  interest  ac- 
cording to  the  intention  of 'the  parties,  though 
the  tenant  quit,  and  the  third  person  take  posses- 
sion for  one  year.  Schieffelin  v.  CarpMer,  15 
Wend.  400.  'The  original  lease  remains  in  force, 
and  the  landlord  may  maintain  covenant  against 
the  original  tenant,  t^.  Where  the  tenant  cove- 
nants to  keep  premises  in  repair,  but  lets  them  go 
to  waste,  the  landlord  may  bring  his  action  before 
the  end  of  the  term.  ib.  Jjliter,  if  he  covenanted 
merely  to  leave  the  premises  in  good  repair,  ib, 

75.  A  surrender  of  a  lease  for  a  term  of  years 
is  not  good,  within  the  New  York  statute  of 
frauds,  unless  it  be  by  deed  or  note,  in  writing, 
signed  by  the  party  ;  the  cancelling  and  destroy- 
ing of  the  lease,  by  the  agreement  of  parties,  will 
not  divest  the  interest  <n  the  lessee.  Rotoan  t. 
LyOe,  11  Wend.  617. 

V.    Holding  over,  and  Notice. 

76.  Where  a  tenant  holds  over,  he  will  be  sup 
poMd  to  hold  on  the  terms  of  the  expired  leaM 
Fronty  v.  Wood,  2  Hill,  8.  C.  367. 

77.  A  tenant  uniler  a  parol  lease  for  one  year, 
for  a  specific  sum,  if  he  holds  over,  becomes  a  ten 
ant  from  year  to  year,  at  the  same  rent  u  he  paid 
for  the  first  year.    Moore  v.  BeasUy,  3  Ham.  294. 

78.  If  a  lessee  hold  over,  the  law  implies  a 
new  contract  similar  to  tlie  former  leaM ;  but 
there  is  no  such  renewal  of  the  original  contract 
that  an  action  can  be  maintamed  upon  it  for  rent, 
the  only  remedy  being  upon  the  new  or  implied 
contract.  Brewer  v.  Mop/f  1  Pick.  332.  EUi$ 
V.  Paige,  ib.  43. 
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79.  If  a  tenant  hold  over,  he  is  considered  as 
holding  for  the  same  rent,  payable  at  the  same 
time.  Jiliter,  if  there  are  many  stipulations  in 
the  lease  on  both  sides  that  can  only  be  per- 
formed the  first  year.  Diller  v.  RohertSf  13  S. 
&  R.  60. 

80.  If  a  tenant  under  a  lease  for  a  year  holds 
oyer,  after  the  expiration  of  it,  either  personally 
or  by  tenants  placed  there  by  him,  he  is  respon- 
sible to  his  landlord  as  on  a  hiring  for  another 
year,  and  on  the  same  terms,  unless  the  landlord 
relinquishes  his  claim  on  such  tenant,  or  accepts 
some  other  person  as  his  tenant.  Bacon  y. 
Brawn,  9  Conn.  334. 

81.  Where  a  tenant  holds  over  after  the  expi- 
ration of  the  lease,  with  the  tacit  consent  of  the 
landlord,  the  law  implies  an  agreement  on  the 
part  of  the  landlord  that  he  will  let,  and  on  the 
part  of  the  tenant  that  he  will  hold,  on  the 
terms  of  the  expired  lease.  DorriU  v.  Stevens, 
4  M'Cord,  59. 

82.  The  mere  continuance  in  possession  of 
the  premises  by  a  tenant,  after  the  expiration  of 
his  lease,  is  not  a  refusal  to  restore  the  posses- 
sion, nor  a  fact  from  which  the  jury  can  infer  a 
refusal.    Allison  y.  Thompson,  1  Litt.  31. 

83.  A  tenant  taking  a  lease  of  his  co-tenant 
for  a  term,  at  a  specific  rent,  will  not  be  con- 
sidered as  holding  oyer,  though  he  remain  after 
the  term  expires.  M*Kay  y.  Xfuntford,  10  Wend. 
351. 

84.  What  is  a  reasonable  time  which  a  tenant 
at  will  is  to  be  allowed,  for  the  purpose  of  remoy- 
ing  his  family  and  property,  is  a  auestion  of  law. 
mis  y.  Paige,  I  Pick.  43.   ib.  2  Pick.  71. 

85.  By  the  act  of  South  Carolina  of  1808,  a 
tenant  who  holds  over  for  three  months  after  the 
expiration  of  his  term,  and  a  demand  of  posses- 
sion in  writing,  is  liable  to  pay  double  rent  from 
the  time  of  such  demand.  Reeves  y.  M*Kenzie, 
1  Bailey,  497. 

86.  tn  New  York,  where  a  tenant  wilfully  holds 
oyer  after  the  expiration  of  the  term,  and  notice 
to  quit,  the  landlord  is  entitled  to  double  rent. 
HaU  y.  BaUentine,  7  Johns.  536. 

87.  A  tenant  holding  oyer  after  the  expiration 
of  his  term  is  a  wrong-doer,  and  ejectment  by 
the  landlord  lies  against  him  without  notice  to 
quit,  unless  there  has  been  some  assent  on  the 
part  of  the  landlord,  either  express  or  implied,  to 
such  holding  oyer,  which  will  constitute  a  ten- 
ancy from  year  to  year.  Den  r.  Adams,  7  Halst. 
99.  But  mere  silence  and  inaction  will  not  be 
construed  into  such  assent,  ib, 

88.  To  make  a  tenant,  who  holds  over  against 
his  landlord,  guilty,  under  the  provisions  of  the 
act  of  1821,  in  Tennessee,  there  must  have  ex- 
isted a  contract  of  lease  for  a  definite  period,  and 
a  holding  over  after  a  written  notice  to  surrender. 
Same  v.  Marshall,  Mart.  &,  Yerg.  255. 

89.  A  tenant  for  one  year,  holding  over,  is  a 
tenant  from  year  to  year,  and  entitled  to  notice  to 
quit  before  an  ejectment  can  be  brought  against 
him.  And  so  of  a  person  coming  in  under  such 
tenant.    Jackson  v.  Salmon,  4  Wend.  327. 

90.  A  lessor  may  maintain  an  action  of  tres- 
pass qu,  cL  against  a  lessee  holding  over,  who 
has  had  notice  to  quit.  Danforth\.  Sargeant,  14 
Mass.  491. 

91.  A  entered  into  possession  of  land,  as  tenant 
of  B,  under  an  agreement  for  the  hire  of  the  land 
for  one  year,  at  ^100,  and  held  oyer  the  year. 
Held,  that  he  was  tenant  at  sufferance,  after  the 
year,  and  not  entitled  to  a  notice  to  quit.  Jack- 
son y.  M'Leod,  12  Johns.  182. 

92.  A  tenant  disclaiming  to  hold  under  his 


landlord,  and  refusing  to  pay  rent,  is  not  entitled 
to  notice  to  quit.  BaAes  v.  Austin,  2  A.  K.  Marsh 
270.     Ross  y.  Garrison,  1  Dana,  35. 

93.  Tenant  who  disclaims  holding  under  hii 
landlord  is  not  entitled  to  notice  to  quit  from 
the  landlord  or  his  grantee.  Tuttle  v.  Reyttolds, 
1  Verm.  80. 

94.  Notice  to  quit  is  not  necessaiy  where  there 
is  no  tenancy  in  fact,  and  especially  where  the 
tenant  disclaims  to  his  tenancy.  Jackson  v. 
French,  3  Wend.  337. 

95.  A  tenant  holding  under  a  lease,  for  a  lim- 
ited term,  is  not  entitled  to  notice  to  quit  at  its 
expiration.  Uamit  y.  Lavrrence,  2  A.  K.  Marsh. 
366. 

96.  Where  a  lease  expires  at  a  certain  time, 
notice  to  quit  is  not  necessary  before  bringing 
ejectment.  Bedford  v.  M  *Elherron,  2  S.  &  R.  49 
But,  where  the  tenant  holds  over  17  years,  he  is 
entitled  to  notice,  ib. 

97.  Notice  to  quit  is  not  necessary  from  a  por- 
chaser  at  a  sale,  by  yirtue  of  a  surrogate's  order, 
for  the  payment  of  debts,  to  a  person  in  posses- 
sion under  the  heirs  of  the  testator.  Jaduon  i. 
Robinson,  4  Wend.  436. 

98.  A  notice  to  quit  is  sufficient,  though  the 
tenant  is  allowed  to  remain  on  the  premises  a 
year  after  it  is  given.  Boggs  v.  Black,  1  Binn. 
333. 

99.  A  tenant  at  will  is  entitled  to  reasonable 
notice  before  he  is  obliged  to  quit,  but  becomes  a 
trespasser  if  he  remains  after  a  reasonable  time. 
Rising  y.  Stannard,  17  Mass.  282.  Keay  r. 
Goodwin,  16  ib.  1.  Ellis  y.  Paige,  1  Pick.  43. 
Such  reasonable  notice  is  a  question  of  law, 
determined  by  the  circumstances  of  each  case, 
but  must  always  be  sufficient  to  allow  lessee 
to  take  the  emblements,  family  furniture,  and 
other  property.     ElUs  v.  Paige,  1  Pick.  43. 

100.  Where  the  estate  is  a  tenancy  at  will,  if 
any  notice  to  quit  is  necessary,  it  must  be  regu- 
lated by  the  terms  on  which  the  estate  has  been 
held,  and  six  months'  notice  is  not  necessary 
where  the  term  of  pa\'ment  is  less  than  a  year. 
Coffin  v.  Lunt,  2  Pick.  "70. 

101.  A  tenant  at  will  is  considered  as  holding 
from  year  to  year  only  for  the  purpose  of  notice 
to  quit ;  but  he  has  no  right  to  such  notice  after 
he  has  determined  the  will  by  an  act  of  volon- 
tary  waste.     Philltps  y.  Covert,  7  Johns.  1. 

102.  At  the  expiration  of  a  lease  for  years, 
no  notice  to  quit  is  necessary,  to  dissolve  the  re- 
lation of  landlord  and  tenant.  But  if  the  tenant 
holds  over  afler  the  termination  of  his  lease,  and 
the  lessor  assents  to  it,  (which  may  be  inferred 
from  his  silence,)  the  lessee  will  become  tenant 
from  year  to  year,  and  cannot  be  dispossessed  • 
without  regular  notice.  Mosheir  v.  Reding,  3 
Fairf.  478. 

103.  Tenant  from  year  to  year  is  entitled  to 
six  calendar  months*  notice  to  quit ;  and  the  no- 
tice must  specify  the  time  of  quitting  —  namely, 
the  expiration  of  the  year.  Hanchet  v.  tFkitneif, 
1  Verm.  315. 

104.  Where  a  lease  is  made  for  a  year,  and  the 
tenant  is  allowed  to  hold  from  ^ear  to  year,  a 
notice  to  the  tenant,  at  the  beginnmg  of  the  year, 
to  Quit  in  three  months,  is  not  sufficient;  a  year's 
notice  should  be  given,  or  instanter  notice. 
Fahnestock  y.  Faustenaner,  5  S.  &  R.  174. 

105.  In  case  of  a  tenancy  under  a  parol  lease 
from  month  to  month,  60  day>*  notice  was  held 
sufficient.     Coffin  v.  Lunt,  2  Pick.  70. 

106.  Where  A,  the  owner  of  certain  premises, 
put  his  son-in-law,  B,  in  possession^  without  any 
special  agreement,  and  B  afterwards  pot  his  son- 
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in-law,  C,  in  posBession  of  a  part  of  the  same 
premises,  which  he  occupied  without  paying 
rent,  and  without  objection,  until  after  the  death 
of  A  ;  it  was  held,  that  the  relation  of  landlord 
and  tenant  did  not  subsist  between  C  and  the  heir 
of  A,  and  that  the  latter  need  not  give  notice 
to  quit  in  order  to  maintain  ejectment.  Haley  y. 
Hickman^  Litt.  Sel.  Cas.  266. 

107.  The  landlord,  under  the  Pennsylvania  act 
of  March  21,  1772,  need  not  give  hit  tenant 
three  months*  notice  to  quit,  if  his  lease  expire  on 
a  day  certain.  Miter^  where  it  is  uncertain,  or 
from  year  to  year.  Logan  v.  Herron^  8  S.  A;  R. 
459. 

108.  Where  cattle  were  leased  for  a  term  of 
years,  to  be  taken  back  by  the  owner  within  the 
term,  if  he  should  think  them  unsafe  in  the 
hands  of  the  lessee,  it  was  held,  that  the  lessor 
could  not  reclaim  tliem  without  notice.  Wyman 
V.  i>0fT,  3  Greenl.  183.  And  where  cattle  thus 
leased  were  seized  under  an  execution  against 
the  lessee,  it  was  held,  that  the  lessor  could  not 
maintain  replevin  for  them,  he  not  having  the 
ri^ht  of  immediate  possession,  ib. 

109.  A  landlord  is  not  bound  to  ffiye  his  tenant 
notice  to  quit,  if  the  tenant  has  ta!&en  protection 
under  an  adverse  claim.  WiUiams  v.  Hensley,  1 
A.  K.  Marsh.  181. 


VI.   Denial  of  Landlord' e  TMe  bv  TsnaiK,  and 
adverse  Posseseion  and  Title. 

110.  A  tenant  cannot  dispute  tlie  title  of  his 
landlord.  Philips  v.  Robertson^  2  Overt.  399. 
Robinson  v.  Hatkaway^  Brayt.  151.  Anderson  v. 
Darby,  1  N.  dr;  M.  369. 

111.  Where  a  tenant  has  enjoyed  possession 
of  the  leased  premises,  he  cannot  deny  his 
lessor's  title.  Moort  v.  Beasley,  3  Ham.  294. 
Hamd  v.  Lawrence,  1  A.  E.  Marsh.  330.  Hamit 
T.  Laiorence,  2  ib.  366. 

112.  Tenant  cannot  set  up  a  title  adverse  to 
his  landlord :  he  must  first  surrender  up  the  pos- 
session he  holds  from  him.  Reed  v.  ShepUy,  6 
Verm.  602. 

113.  A  tenant  cannot  deny  the  title  of  his 
^andlord,  or  set  up  a  title  against  him,  outstand- 
inff  in  a  third  person.  Jackson  v.  Stewart,  6 
Johns.  34. 

114.  A  tenant  cannot  set  up  an  outstanding 
title  in  a  third  person,  in  an  action  of  ejectment 
against  him  by  his  landlord  or  those  deriving 
from  him.    Jackson  v.  Harper,  5  Wend.  246. 

115.  A  tenant  cannot  impeach  his  landlord's 
itle,  unless  he  or  the  commonwealth  has  been 

defrauded  by  the  landlord :  in  that  case,  he  may. 
Boyer  v.  Smith,  5  Watts,  55.    MiUer  v.  M  'Briar, 
\AS.SlK.  382. 

116.  A  tenant  fraudulently  giving  up  his  lease 
cannot  dispute  his  landlord's  title;  and  a  sub- 
tenant is  in  no  better  condition  than  a  tenant  in 
that  respect.    '  Graham  v.  Moore,  4  ib.'467. 

117.  A  tenant  shall  not  be  permitted  to  set  up 
any  objection  to  the  title  of  his  landlord ;  there- 
fore the  wife  of  a  deceased  tenant,  remaining  in 
possession,  shall  not  be  permitted  to  set  up  a 
title  against  the  husband's  landlord.  Love  v. 
Dennis,  Harper,  70. 

118.  A  lessee  is  estopped  to  deny  the  title  of 
his  lessor  in  an  action  between  them.  He  must 
first  restore  the  possession  which  he  obtained 
from  his  landlord,  before  he  can  avail  himself 
of  a  title  acquired  subsequent  to  his  entry. 
Moshier  v.  Reding,  3  Fairf.  478. 

119.  A  tenant,  who  holds  over  after  his  lease 
has  expired,  cannot  controvert  his  landlord's 


title.  Jackson  v.  StUes,  1  Cow.  575.  Nor,  if  he 
take  a  lease  from  a  third  person,  on  his  being 
ejected,  will  that  third  person 'be  admitted  to  de- 
fend as  landlord,  ib. 

120.  A  tenant  cannot  resist  his  landlord's  re« 
covery  by  a  title  obtained  during  his  leai|^.  Gal- 
loway V.  Ogle,  2  Binn.  468. 

121.  In  an  action  on  a  bond,  given  in  consid- 
eration of  rent,  the  lessee  cannot  deny  the 
lessor's  title.     Perkins  v.  Governor,  Minor,  352. 

122.  In  an  action  by  the  purchaser  of  the 
equity  of  redemption  of  mortgaged  premises, 
to  recover  the  rent  from  a  tenant,  it  is  not 
competent  for  the  tenant  to  prove  the  existence 
of  a  mortgage  prior  to  the  existence  of  his  ten- 
ancy, the  service  of  notice  thereof  on  him,  de- 
mand of  such  rent  by  the  mortgagee,  and  actual 
payment  thereof  to  him.  Souders  v.  Vansickle, 
3  Halst.  313. 

123.  The  acquisition  of  the  title  of  a  stranger, 
by  a  tenant,  will  not  destroy  the  relation  between 
him  and  his  landlord.  Jforton  v.  Sanders,  1 
Dana,  14. 

124.  After  a  judgment  of  eviction,  the  j>lain- 
tiff,  or  his  vendee,  before  or  after  the  delivery  of 
possession,  may  make  a  lease  of  the  premises, 
which,  if  accepted  by  the  tenant,  precludes  him 
from  disputing  the  title  of  his  lessor.  Ball  v. 
Lively,  ib.  60. 

125.  Where  a  tenant  occupies  premises  by  per- 
mission of  another,  and  agrees  to  pay  rent,  he 
shall  not,  in  an  action  for  use  and  occupation, 
dispute  his  lessor's  title  in  order  to  evade  the 
payment.  Binney  v.  Chapman,  5  Pick.  124. 
Codman  v.  Jenkins,  14  Mass.  93. 

126.  A  tenant  shall  not  controvert  the  title  of 
his  landlord  in  an  action  for  use  and  occupation, 
unless  the  lessor  has,  by  his  own  act,  put  an 
end  to  the  relation  of  landlord  and  tenant.  Bin- 
ney  v.  Chapman,  5  Piek.  124. 

127.  If  a  tenant  make  a  deed  of  bargain  and 
sale  to  another  in  fee,  the  alienee  cannot  con- 
trovert the  title  of  the  landlord  under  whom  the 
tenant  entered.     Phillips  v.  RoihweU,  4  Bibb,  33. 

128.  If  a  person  enters  into  land  under  a 
tenant  who  is  in  possession,  and  with  his  con- 
sent, he  cannot  impeach  the  title  of  the  landlord. 
If  he  enters  as  an  intruder,  or  against  the  con- 
sent of  the  tenant  in  possession,  he  may  set  up 
a  title  in  himself,  but  he  cannot  set  up  an  out- 
standing and  subsisting  title  in  a  third  person, 
under  whom  he  did  not  enter.  Den  v.  Gustin, 
7  Halst.  42. 

129.  A  defendant  in  ejectment,  having  pro- 
cured the  possession  from  the  plaintiff's  tenant, 
will  not  be  permitted  to  question  the  plaintiff's 
right.     Turly  v.  Rogers,  1  A.  K.  Marsh.  245.  . 

130.  A  tenant,  or  those  claiming  under  him, 
cannot  controvert  the  landlord's  title,  but  may 
show,  in  ejectment,  that  it  determined  after  the 
lease  was  made  on  which  the  tenant  entered. 
Devateh  v.  Jfewsam,  3  Ham.  57. 

131 .  A  tenant  may  show  an  outstanding  title 
against  his  landlord,  where  the  title  of  his  land- 
lord has  expired,  or  been  extinguished  since  the 
relation  of  landlord  and  tenant  between  them 
was  created.    Jackson  v.  Roioland,  6  Wend.  666. 

132.  If  a  plaintiff  in  ejectment  evicte  a  tenant, 
the  landlord  is  tliereby  ousted,  and  the  tenant 
may  rightfully  take  a  lease  flrom  the  evictor. 
Foster  v.  Moms,  3  A.  K.  Marsh.  609. 

133.  Accepting  a  lease  for  part  of  a  tract  does 
not  estop  the  tenant  from  denying  the  landlord's 
title  to  the  residue  of  the  tract.  Prederick  v. 
Searle,  5  S.  &  R.  236. 

)34.  Iq  an  action  by  the  purchaser  of  rea 


740 


LANDLORD  AND  TENANT. 


••tata,  sold  on  execution,  to  reooTor  poMeMion, 
ihm  tenants,  onlj  one  of  whom  was  defendant  in 
the  ejwcution,  may  show,  in  defence,  that  thej 
hold  as  tenants  onder  a  prior  purchaser,  by  bona 
fid4  eonTeyance.  JIf'Gis  v.  £ajlu,  5  8tew.  db 
Port.  496. 

135.  A  tenant,  on  surrenderinff  his  lease, 
and  taking  one  fVom  an  adverse  claimant,  may 
dispute  the  title  of  hb  former  landlord.  JSeysr 
▼.  SmUk,  3  WatU,  449. 

136.  In  forcible  entry  and  detainer,  brought 
by  a  tenant,  against  his  sub-tenant,  the  latter 
may  prove,  that  the  paramount  landlord  had 
entered  and  leased  to  the  defendant.  Elw^  r, 
RandaU,  9  Dana,  100. 

J  37.  A  tenant  mar  show  that  the  land,  on 
which  he  entered  under  another,  has  been  since 
decreed  to  himself.  Swmui  ▼.  Wilsan^  1  A.  K. 
Marsh.  99. 

138.  The  tenant  purchasing  a  Pennsylvania 
title  may  dispute  his  landlord's  title,  if  it  is  de- 
rived from  the  state  of  Connecticut,  in  yiolation 
of  the  laws  of  Pennsylvania,  though  the  land- 
lord himself  also  purchased  a  Pennsylvania  title, 
but  subsequent  to  his  tenant's.  SmUerUe  v. 
Mutknewon,  13  8.  dt  R.  133.  8.  C,  ovenuled, 
16  ib.  169.     Overimt  v.  TVocy,  14  ib.  311. 

139.  The  acceptance  of  a  lease  by  a  tenant, 
from  a  third  person,  is  a  fraudulent  attornment ; 
and  the  original  landlord  is  entitled  to  recover,  on 
proof  of  the  acknowledgment  of  the  tenant  that 
ne  entered  under  him  into  the  premises.  Jack- 
9on  ▼.  Haryer^  6  Wend.  1H6. 

140.  If  a  tenant  enters  upon  and  enjoys  leased 
premises,  though  his  landlord  may  have  no  title, 
the  tenant  has  no  right  to  complain  of  his  land- 
lord until  after  an  eviction.  Mktny  v.  Pierce, 
Breese,9Q3. 

141.  A*s  land  leased  to  B  is  levied  upon.  B 
then  occupies  under  the  execution  creditor,  and 
in  two  years  purchases  the  fee.  Afterwards, 
upon  the  discovery  of  a  deficiency  in  the  levy, 
another  creditor  of  A  levies  upon  said  land,  and 
holds  it.  A  has  no  action  against  B  for  uie  and 
occupation  'between  the  levies,  for  want  of 
privity;  nor  in  trespass,  because  he  was  dis- 
seised by  the  first  levy ;  but  assumpsit  will  lie 
against  the  first  judgment  creditor.  Mien  r. 
Thayer,  }7  Mass.  299. 

142.  A  tenant  of  a  mortgagor  in  possession, 
after  the  mortgage  has  become  forfeited,  may 
attorn  to  and  Uke  a  lease  from  the  mortgagee ; 
after  which,  he  will  be  liable  to  the  mortgagee 
for  the  rent  during  the  continuance  of  the  Tease, 
and  afterwards  for  the  use  and  occupation.  Ma- 
gill  V.  Hinsdale,  6  Conn.  464. 

143.  After  a  judgment  of  eviction  against  the 
tenant,  he  may,  without  the  consent  of  his  land- 
lord, attorn  or  surrender  the  possession  to  the 
successftil  party,  without  actual  ericUon.  Lttii#- 
ford  V.  Tamer,  5  J.  J.  Marsh.  104. 

144.  If  a  tenant  obtains  possession  from  one 
who  falsely  represents  himself  to  be  the  landlord, 
he  can  show  that  the  plaintiff  was  not  the  land- 
lord, nor  the  real  owner,  at  the  time  the  agree- 
ment was  made.     Glein  v.  Rise,  6  Watts,  44. 

145.  Where  one  enters  upon  land  under  a 
lease  from  one  in  possession  claiming  title,  and 
the  lessor  is  afterwards  evicted  by  one  having 
better  title,  there  is  no  such  privity  between  the 
lessee  and  the  owner  as  to  give  the  owner  an 
action  for  use  and  occupation  against  the  lessee. 
Fleieker  v.  M'Farlane,  12  Mass.  43.  Codman  v. 
Jenkins,  14  ib.  93.    Men  v.  Thayer,  17  ib.  299. 

146.  The  record  of  a  judgment  confessed  by  a 
tenant  to  his  landlord  is  evidence  of  the  relation 


of  landlord  and  tenant.     IFcMfnsr  v.  FeeUr^i 
Pennsyl.  83. 

147.  The  possession  of  a  tenant  is  the  poMn- 
sion  of  the  landlord.  Leeatt  t.  Stewart,  2  Stew. 
474. 

148.  A  tenant  cannot  destroy  his  laadlord'i 
possession  by  any  secret  agreement,  nor  by  thtt 
means  bar  his  possession  under  the  ■tafnte  of 
limiUtiotts.     Rankin  T.  Tenkrook,  5  Watti,  384. 

149.  Where  a  tenant  accepts  possession  from 
a  corporation,  and  recognizes  its  ownership,  it  ii 
the  possession  of  the  corporation,  although  the 
agent,  who  delivered  possession,  had  no  power 
of  attorney  authenticated  by  the  corporate  leal. 
$teartzweider  r.  U.  States  Bank,  1  J.  J.  Martb.  36. 

150.  Where  a  tenant  from  year  to  year  tikei 
a  lease  from  a  third  person,  the  act  is  void,  and 
cannot  work  an  adverse  possession  against  hb 
landlord.    Jackson  y.  Miller,  6  Cow.  751. 

151.  Where  the  relation  of  landlord  and  tcDaat 
exists,  a  conveyance  by  the  latter  of  the  demised 
premises  cannot  operate  as  the  basis  of  an  adfene 
possession,  so  as  to  bar  the  former  of  hii  eject* 
ment.     Jackson  v.  Harsen,  7  ib.  323. 

152.  The  mere  non-payment  of  rent  for  SO 

J  rears  will  not  raise  a  presumption  that  the  Itnd- 
ord*s  title  to  the  land  is  extinguished  by  a  cos* 
veyance  to  the  tenant  or  otherwise.  Jaeksse  t. 
DasU,  5  ib.  123. 

Vn.   Distress  for  Rent,  Eviaian,  and  hua  of 

Landlord. 

153.  A  tenant  who  «'  holds  oyer  "  after  the  ex 

{»iration  of  his  term,  without  permission  firom  hti 
andlord,  is  not  a  tenant  at  suflTerance,  within  tlie 
meaning  of  the  New  York  statute,  autboHiing 
**  summary  proceedings  to  recoyer  the  possenion 
of  land,"  and  may  be  remoyed,  in  the  jnaniier 
prescribed  by  the  statute,  without  the  month's 
notice  to  quit.  Rowan  v.  Ltfile,  11  Wend.  616. 
Such  tenant  is  not  entitled  to  notice,  unless  fail 
holding  over  is  for  such  a  length  of  tine  u  to 
imply  the  assent  of  the  landlord;  and  a  delay  of 
three  months  and  12  days  was  held  not  to  be 
sufiicient,  especially  where  it  appeared  that  the 
landlord  had  attempted  to  obtain  possesaioo 
without  recourse  to  coerciye  measures,  ik.  A 
tenant,  proceeded  against  under  the  statute,  can- 
not set  up  title  to  the  premises  acquired  by  him 
since  the  taking  of  his  lease,  in  bar  of  the  Jaod* 
lord's  claim  to  be  put  in  possession,  ik. 

154.  The  sUtuie  of  New  York  authomin^ 
summary  proceedings  against  tenants  who  hoU 
over,  applies  only  where  the  conventional  leli- 
tion  of  landlord  and  tenant  exists,  and  not  where 
it  is  created  by  operation  of  law.  Evertten  t. 
Sutton,  5  Wend.  281. 

155.  In  summary  proceedings,  under  the  New 
York  statute,  against  tenants  for  the  non-ptf- 
ment  of  rent,  the  fact  that  satisfactioB  of  the 
rent  cannot    be   obtained  by  distress  may  ^ 
shown  by  affidavit ;  it  is  not  necessary  to  resort 
to  actual  distress  for  the  rent.     Rogers  v  If^r 
14  Wend.  172.    The  affidavit  should  oanie  the 
person  of  whom  the   rent  is  demanded;  hot 
though  defective  in  this  particular,  if  it  tf,«^^ 
that  the  demand  was  made  upon  the  prenisei, » 
is  sufficient  to   giye  the  court  jurisdiction.  ». 
A  demand  of  rent  may  be  made  of  the  teninl  m 
possession,  and  it  seems  that  the  notice  reqair* 
ing  payment,  or  a  surrender  of  the  premi»Mi »»/ 
be  served  upon  him,  though  he  is  not  the  \^ 
or  the  assignee,  ib.   It  is  not  necessary  that  ttert 
should  be  both  a  demand  of  rent  and  a  w^^ 
requiring  payment  or  surrender,  ib. 
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156.  In  New  York,  the  grantee  of  a  mortgage 
cannot  employ  sammarj  proceedings  to  eject  his 

rantor,  on  failure  in  payment.    Roach  r.  Conne^ 
Wend.  227. 

157.  Where  proceedings  are  had,  and  a  yer- 
dict  foand  for  the  tenant,  under  the  statute  of 
New  York  authorizing  a  summary  proceeding 
by  a  landlord  to  oust  nis  tenant,  (session  43,  c. 
194,)  the  original  affidavit  cannot  be  used  as  the 
foundation  of  a  new  proceeding  under  that  statute. 
And  where  it  was  so  used,  and  the  tenant  turned 
out  of  possession,  held,  that  the  proceedings 
were  void,  and  that  trespass  lay  against  both 
landlord  and  judge.    M*Cov  r*  tiyde^  8  Gow.  68. 

158.  Where  a  farm  is  leased  for  a  term  of 
years,  to  be  worked  on  shares,  and  the  tenant 
does  not  render  to  the  landlord  his  proportion  of 
the  crops,  the  landlord  cannot  eject  him  by  the 
summary  process  under  2d  R.  S.  512,  |  28. 
Oakley  v.  Schoonmaker,  15  Wend.  226.  Where 
the  owner  of  land  agrees  that  his  creditor  may 
occupy  a  dwelling-house  for  one  year,  and  until 
he  pays  a  mortgage  which  the  creditor  holds 
against  him,  such  owner  is  the  landlord,  and  may 
take  summary  proceedings  to  obtain  possession 
after  the  first  year  has  expired,  and  he  has  paid 
the  mortgage  debt.  Hunt  y.  Comstoek,  15  Wend. 
665. 

159.  A  persona]  tender  of  rent,  though  it  be 
not  on  the  land,  is  good,  and  renders  a  subse- 
quent distress  unlawful :  but  if  costs  have  been 
properly  incurred  by  the  landlord,  these  costs 
must  be  tendered,  or  the  distress  will  be  lawiVil. 
Hunter  v.  Le  Conte,  6  Cow.  728. 

160.  A  surety  for  the  payment  of  rent  to  a 
landlord,  who  engages,  in  case  of  the  tenant's 
default,  to  make  up  the  deficiency,  without  re- 
quiring notice  of  non-payment,  has  no  right  to 
call  upon  the  landlord  to  distrain  the  tenant's 
goods.     Rugglts  V.  Holden^  3  Wend.  216. 

161.  Where  a  landlord  distrained  the  goods  of 
his  tenant,  and  then  agreed  to  accept  property  in 
payment  of  rent,  and  leave  it  in  possession  of  the 
tenant  on  his  procuring  a  person  to  deliver  the 
property  on  a  fature  day,  or  pay  a  specified  sum, 
such  surety  was  held  to  be  absolutely  bound  for 
the  performance  of  the  contract.  La  Farge  v, 
Hickerty  5  Wend.  187. 

162.  In  New  York,  a  negotiable  note,  with 
sureties,  taken  by  a  landlord  from  his  tenant, 
after  a  distress,  for  the  amount  claimed  as 
rent,  payable  in  60  days,  under  an  agreement 
to  relinquish  the  distrelis,  and  not  to  reenter  or 
distrain  within  60  days,  is  a  collateral  security 
only,  if  it  appears  that  the  note  has  not  been  paid 
or  negotiated  by  the  landlord.  Lewis  v.  Lozee^  3 
Wend.  79. 

163.  Where  a  party,  after  executing  leases  of 
portions  of  his  farm  to  several  tenants,  granted 
the  whole  farm,  with  the  reversion  of  the  demised 
premises,  to  a  tenant  in  fee,  reserving  an  annual, 
rent,  and  then  entered  upon  the  premises  and  dis- 
trained the  goods  of  the  original  tenants,  for  rents 
accruing  subsequent  to  the  grant  of  the  whole 
estate,  it  was  held,  that  such  entry  and  distress 
amounted  to  an  eviction  of  the  principal  tenant, 
and  worked  a  suspension  of  the  rent.  Lewis  v. 
Payn,  4  Wend.  423.  Where  a  tenant  is  thus 
evicted,  the  presumption  of  law  is,  that  he  con- 
tinues out  of  possession  ;  but  such  presumption 
may  be  rebutted  by  proof  that  he  was  subse- 
quently restored  to  the  possession,  ih. 

164.  In  New  Jersey,  a  tenant,  under  a  lease 
prior  to  a  mortgage,  may  be  sued  or  distrained 
upon  by  the  mortgagee,  for  rent,  after  notice  not 
to  pay  it  to  the  landlord.    Miter^  where  the  lease 
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the  leue  hod  not  eipired,  the 

■  writ  of  reatitutioD.      Du  Bouchet   v.  IFhartan, 

la  Conn.  533. 

17a.  The  manure  on  ■  farm  in  the  poBseaHioa 
of  a  tenant  at  will  la  liable,  during  the  con- 
tinuance of  hia  tenaiic}',  t«  be  seiied  in  eiecu- 
tion,  and  Bold  for  the  paf  meat  of  hia  debts.  Sta- 
ple/ V.  Emery,  7  Grcenl.  201. 

IRQ.  The  tenant  may,  during  the  term,  remore 
copper-atilla,  ketUea,  ateam-tubs,  coolera,  &j:., 
erected  hj  hiro  for  tbe  purpoae  of  carrying  on  hia 
buginesf  of  diatilling,  though  Ihey  are  fined  to 
thp  building;  and  he  may  aell  or  mortgage  them. 
But,  if  murtgaged,  and  the  mortgagee  remove 
ttjera,  the  rent  being  unpaid,  the  landlord  may 
Ibllonr  and  distrain  Ihcm  within  30  days  there- 
after.    ReynoldM  V.  Shidrr,  5  Cow.  333, 

tei.  The  aUtutc  (1  R.  I..  437}  providing  that 
gooda  ahall  not  be  taken  on  execution,  on  de- 
mised premigea,  until  the  rent  in  lurear  ia  paid, 
eitenda  to  all  gooda  upon  the  preniiaea  claimed 
to  be  owned  by  the  tenant,  whether  they  are 
really  owned  by  him  or  another.  Htiaatll  v. 
Doty,  i  Cow.  576  The  landlord  can  claim,  of 
the  part;  aning  out  the  eiecution,  the  rent  due  at 
the  time  of  the  levy  ;  but  thin  eitenda  to  rent  due 
by  virtue  of  a  contract  to  pay  rent  in  advance,  aa 
well  aa  rent  whioh  had  becume  due  by  actual  oc- 
cupancy, ii.    FeUri  v,  ^'eakirh,  G  ib.  103. 

IH2,  In  New  York,  where  ihc  gooda  of  a  tenant 
are  taken  in  execution,  hia  landlord  hoit  a  lien 
only  for  rent  due  previous  to  the  levy  of  the 
execution.  He  cannot  claim  rent  which  baa 
aubaequeully  accrued,  while  the  jooda  remained 


;.  The 


proprie 


of  a 


obtaining  judgment  for  the  arreara,  and  aelting 
the  land,  ia  entitled  to  be  paid  the  whole  of  such 
rent  in  arrear,  in  preference  to  creditors  under 
■enior  judgmenta.  But  he  cannot  have  intereat 
DQ  the  arreara.     Baatleon  V.  Umith,  2  Binn.  14(i. 

184.  A  ground  landlord  does  not  loie  hia  lien 
for  rent  due,  by  taking  a  bond  and  warrant  of  at- 
torney for  the  arrears,  and  entering  up  judg- 
ment.   Gordon  t.  Corrty,  5  Binn.  553. 

185.  The    landlord,  on    Balo    of   bis    tcnant'i 


effecla, 


itiUed  t{ 


it  due  I 


acted 


ceed  one  year, 
the   landlord    had  distrained   before,  then  he  ia 
entitled  to  what  ia  actually  duf .     Gray  v.  Wit- 
son,  A  Watts,  39. 

186.  Under  Uie  Pennsylvania  act  of  SI  si  March, 
1773,  the  landlord  mull  give  notiee  if  he  wishes 
hia  rent  paid  out  of  the  money  collected  on  eic- 
culion.     MUiJiellv.SleiB<irl,\3S.&.R.'£)5. 

187.  To  entitle  a  landlord,  under  the  Pennayl- 
vania  act  of  the  25th  March,  lg*25,  to  demand  a 
surrender  or  accurity,  it  ia  not  sufficient  that 
the  tenant  haa  removed  part  of  the  goods,  if  he 
remainaon  the  premiaes.  Freylag  v .  Jlndcrsan,  I 
Rawie,  73. 

\m.  Under  the  Bth  of  Anne,  c.  17,  of  foree  m 
South  Carolina,  notice  by  the  landlord  to  the 
sherifi",  before  the  whole  of  the  goods  are  re- 
moved off  the  preraisfs,  ia  in  time  to  entitle  (he 
landlord  lo  demand  of  the  sheriff  one  year's  rent ; 
or,  should  the  goods  sell  for  less  than  one  year's 
rent,  then  for  aa  moch  as  they  produce,  after  par- 
■■■■"■■-  red  before 


I  of  the  1 


id  after  all  Jc 


allowances.     Matgart  v.  Swift,  3  MCord,  378. 

1B9  In  Kentucky,  a  landlord  cannot  dtatrain,  fat 
rent  due  by  hia  tenant,  gooda  in  the  tenant'a  poa- 
aeaaion,  but  which  are  under  nbonajlde  mortgage 
to  anothet  peraon.     Sni/dcT  v.  Hilt,  2  Dana,  304. 


I'Jl.  In  Kentucky,  notice  of  a  landlord's  hen 
need  not  be  civen  in  writing  to  the  ihcriff  who 
levies  upon  the  same;  ills  aufRcienl  if  theiberiff 
ia  in  any  way  apprised  of  it,  and  of  the  amoual 
due.  ib. 

193.  In  Kentucky,  where  a  landlord,  who  hu 
a  lien  upon  hia  tenant'a  chattels,  gives  a  dialrega- 
warrant  to  a  constable,  after  the  properly  hit 
been  levied  upon  by  a  creditor  of  the  (enanl,  and 
the  sheriff,  who  has  levied,  refuses  to  give  np  ibe 
property  to  the  constable,  this  does  not  eiompl 
the  sheriff  from  his  liability.  Barkei  v.  BB<tdt,3 
Dana,  21X1. 


VIII.    Form  of  Jldion  and  u^km  an  Jclim 
Pleading  and  Etidcnce. 
193.  Where   a    perao. 


aisea  an  asaumpsil  to  pay  for 
the  use  and  occnpation.  Crotuk  v.  Brilii,  7 
J.  J.  Marsh.  2.55. 

194.  Assumpsit  is  maintainable,  at  cooirann 
law.  for  the  use  and  occupation  of  lands  lad 
tenements,  althoogh  no  eipreas  contract  be 
proved.     Logan  v,  Levis,  ib.  3. 

1^5.  Where  lands  are  leased  by  deed,  and  the 

and  occupation  will  not  lie  to  recover  it,  although 
lessee  have  expressly  promised  to  pay  the  lessor. 
Debt  or  covenant  is  the  only  remedy.  Codnaa 
y.  Jenkins,  14  Msss.  03. 

106.  If  a  lesaee  have  derived  a  lubltaatiil 
beneflt  from  the  use  of  an  estate,  though  he  be 
evicted  before  tlie  end  of  the  term,  aad  be  not 
therefore  liable  for  rent  on  his  covenants,  u- 
BUmpsic  will  lie  against  him.  Fiuhbarg  Mn- 
Corp.  V.  Melven,  15  ib.  36S. 

197.  Where  a  verbal  lease  is  substituted  for  a 
sealed  one,  with  (he  understanding  ihat  the  lei- 


4  Pick.  137. 

19!j.  Aasampsit  for  use  and  occupatioa  will  lie 
ooiy  where  there  is  a  contract  eipreas  or  im- 
plied ;  and  evidence  that  the  defendant  claimed 

implication  of  a  contract.  Boston  v.  Binnf^,  11 
ib.  1.  Neither  does  it  lie  after  a  tenant  at  will, 
or  at  sufferance,  rcnounoes  tlie  title  of  big  laod 
lord.  ib. 

199.  A  peraon  occupying  land  under  a  coulncl 

and  occupation,  if  the  owner  fails  (o  eieciilei 
conveyance  to  him.  Utile  v.  Pwrnm,  7ib.3ni. 
am.  The  defendant  bound  himseif,  under  » 
penalty,  to  convey  land  to  the  plaintiffs  »(  aotk 
a  price  as  arbitrators  should  award,  drpoailed  ■ 
deed  with  the  arbitrators,  to  be  delivered  on  the 
publlahing  of  the  award,  and  agreed  to  become 
tenant  to  the   plaintiffs  until   August  1.    Tbcj 


1   the 


defend- 


plaintiffs,  who  tendered  t;.,  , 

ant.  The  latter,  refusing  to  abide  by  the  award, 
tendered  the  penaltv,  and,  about  the  lal  of  Ao- 
gust,  consented  tha't  the  tenants  in  poasenioo 
should  remain,  on  condition  of  their  paying  him 
rent.  Held,  the  defendant  was  not  boandV  u 
implied  contract  for  rent  to  the  plainirlTi.  after 
Angustl,  for  uae  and    occupation.      Boon  T. 
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which  the  party  enters,  and  then  refuses  to  take  a 
lease,  the  owner  may  maintain  assnmpsit  for  the 
use  and  occupation.  lAUU  v.  Martin^  3.  Wend.  219. 

202.  To  support  an  action  for  use  and  occupa- 
tion, the  plaintiff  must  prove  that  the  defendant 
occupied  under  his  permission,  or  that  of  some 
person  under  whom  he  claims.  A  demise,  ex- 
press  or  implied,  must  be  proved.  O* Fallon  y. 
Boismeun,  3  Mis.  405. 

203.  In  an  action  for  use  and  occupation  a 
contract,  express  or  implied,  must  be  proved. 
Pott  V.  Lesher^  1  Yeates,  576. 

204.  In  assumpsit  for  rent,  title  in  a  stranger 
cannot  be  tried,  nor  by  one  of  two  litigating  par- 
ties claiming  the  land.  Boston  v.  Bimuy,  11  Pick. 
1.  Binney  v.  Chapman,  5  ib.  124.  Codman  v. 
Jenkins,  L4  Mass.  93.  BigtUno  v.  Jones,  10  Pick. 
161. 

205.  Debt  lies  to  recover  rent  founded  on  a 
lease  after  the  term  has  expired ;  and  such  action 
may  be  brought  against  the  assignee  of  the  lessee 
by  the  lessor.    Norton  v.  Vultee,  1  Hall,  384. 

206.  £jectment  lies  against  the  tenant,  to  re- 
cover the  landlord's  possession.  Mden  v.  Lee,  1 
Yeates,  160. 

207.  A  lease  giving  no  right  of  entry  for  non- 
payment of  rent  until  ^<  after  legally  demanded,'* 
does  not  vary  the  landlord's  right  to  an  eject- 
ment under  the  Vermont  statute.  Maidstone  v. 
Stevens,  7  Verm.  490.  Receiving  rents,  with 
knowledge  that  previous  rents  remain  unpaid,  is 
a  waiver  of  forfeiture  for  such  non-payment,  and 
the  fact  of  receipt  is  presumptive  evidence  of 
payment  of  the  previous  rents,  ib. 

208.  If  a  tenant  at  will  makes  a  mortgage  to  a 
stranger  in  fee,  the  lessor  may  have  trespass 
forthwith  against  the  mortgagee.  And  it  is  no 
bar  to  such  action  that  the  mortgagee  has  had 
judgment  against  the  mortgagor  in  a  writ  of 
entry  upon  his  mortgage,  and  has  been  put  into 
possession,  by  the  sheriff,  under  a  writ  of  habere 
facias.     Little  v.  Palister,  4  Greenl.  209. 

209.  Where  a  tenant  at  will  assented  to  an 
extent  upon  the  land  as  hjs  property,  pointing 
it  out  to  the  creditor,  assisting  the  surveyor,  and 
not  giving  notice  that  the  land  belonged  to 
another,  tiiis  was  held  to  be  a  determination 
of  his  tenancy  at  will ;  and,  in  such  case,  the 
landlord  may  have- trespass  against  the  judgment 
creditor,  for  his  entry  on  the  land  and  treading 
down  the  grass.  Campbell  v.  Procter,  6  Greenl.  Ix. 

210.  The  landlord  cannot  bring  an  action  of 
trespass  against  a  tenant  at  sufferance  before  an 
entry.  Rising  v.  Stannard,  17  Mass.  282.  Keay 
V.  Goodwin,  16  ib.  1. 

211.  In  an  action  of  covenant  by  a  lessee 
against  his  lessor,  for  breach  of  covenant  oi 
title  in  the  lessor,  the  question  of  title  of  land 
cannot  arise  where  the  only  plea  put  in  is  non  est 
factum.  And  where,  in  such  a  case,  a  jud^e 
granted  a  certificate  that  the  title  to  land  did 
come  in  question,  it  was  vacated.  Barney  v. 
Keith,  6  Wend.  555. 

212.  A  landlord  cannot  maintain  a  warrant  of 
forcible  entry  and  detainer  against  a  disseisor  of 
his  tenant.     Trabue  v.  Talbot,  6  J.  J.  Marsh.  602. 

213.  An  action  on  the  case  lies  by  a  landlord 
against  one  who  maliciously  disturbs  his  tenant, 
wnereby  he  loses  the  rent.  Mdridge  v.  Stuyve- 
sant,  1  Hall,  210. 

214.  A  landlord  may  come  in  and  defend  an 
action  of  trespass,  to  try  title  brought  against  his 
tenant.     Kennedy  v.  Campbell,  Const.  Kep.  760. 

215.  In  ejectment  against  the  tenant,  the  land- 
lord cannot  be  admitted  to  defend  alone,  unless 
it  is  first  shown,  by  affidavit,  that  the  tenant  neg- 


lects or  refuses  to  appear.  Jackson  v.  Stiles,  1 
Cow.  134.  The  relation  of  landlord  and  tenant 
must,  by  affidavit,  be  shown  to  exist,  ib.  For  ad- 
mission of  landlord  in  Kentucky,  see  M^Clelana 
V.  Spngg,  3  Bibb,  266. 

216.  A  landlord  who  has,  subsequently  to  the 
lease,  parted  with  all  his  interest  in  the  premises 
in  question,  will  not  be  admitted  to  defend  in  an 
action  of  ejectment  against  the  tenant,  ib.  5 
Cow.  447, 

217.  Where  the  action  for  rent  is  founded  on 
privity  of  contract,  as  between  the  lessor  and 
lessee,  it  is  transitory ;  but  if  on  privity  of  estate, 
as  where  an  assignee  of  the  lessor  or  lessee  is  a 
party,  it  is  local.     Bracket  v.  Alvord,  ib.  18. 

218.  If  the  lessee  covenants  to  pay  rent  an- 
nually, and,  before  the  end  of  a  year,  he  is  evicted 
from  the  whole  estate  by  title  paramount,  the 
lessor  can  maintain  no  action  on  the  covenants 
for  the  rent.  But  if  the  lessee  be  evicted  from  a 
part,  and  he  holds  the  rest  until  rent  is  payable,  the 
lessor  may  recover  on  the  covenants  in  propor- 
tion to  the  value  of  the  part  enjoyed.  Fitchburg 
Corp.  V.  Melven,  15  Mass.  268.  If  any  rent  be 
payable  before  such  eviction,  it  may  be  recovered 
by  an  action  on  the  covenant,  notwithstanding 
the  subsequent  eviction,  ib. 

219.  Where,  upon  a  complaint  under  the  Mas- 
sachusetts statute  of  1825,  c.  89,  the  landlord 
recovers  judgment  for  possession  before  a  jus- 
tice of  the  peace,  and  the  tenant  appeals  to  the 
court  of  common  pleas,  and  is  defaulted,  the 
landlord  cannot  recover  for  rent,  or  for  injury  to 
the  premises,  subsequent  to  the  commencement 
of  the  suit,  as  ^*  additional "  or  "  interveoing 
damages."  He  must  resort  to  his  recognizance 
taken  according  to  statute.  Braman  v.  Perry, 
12  Pick.  118. 

220.  In  an  action  against  an  assignee  of  a  lease, 
it  appeared  that  the  lessee  had  given  several 
promissory  notes,  amounting  to  the  rent  reserved, 
and  payable  one  every  quarter,  and  which  were 
stated  m  the  lease  to  be  as  collateral  security. 
Held,  it  was  a  question  for  the  jury  whether  they 
were  intended  as  payment.  Howland  v.  Coffin^ 
9  ib.  52. 

221.  Where  the  tenant,  in  an  action  for  rent, 

{»leads  eviction,  and  the  limits  of  the  property 
eased  are  not  clearly  defined,  the  jury  must  de- 
termine the  limits  of  the  lease  .from  all  the  facts 
in  evidence,  and  whether  there  was  an  eviction  or 
not.    JTElderry  v.  Flannagan,  1  Har  &,  Gill,  308. 

222.  Evidence  of  breach  of  condition  and 
abandonment  by  lessee,  offered  in  connection 
with  proof  of  reentry  for  the  breach,  is  admissible. 
Arms  V.  Burt,  1  Verm.  310. 

223.  A  receipt  for  rent,  by  one  claiming  ad- 
versely to  the  plaintiff,  is  not  admissible  without 
some  evidence  of  attornment.  Jfewlin  v.  Palmer, 
11  S  6l  R.  98. 

224.  Where  the  lessor  was  guilty  of  habitually 
bringing  lewd  women  under  uie  same  roof  with 
the  demised  premises,  though  in  an  apartment 
not  demised,  by  which  nocturnal  noise  and  dis- 
turbance waa  created,  in  consequence  of  which 
the  lessee  quitted  the  premises,  and  remained 
away,  held,  in  an  action  for  rent,  that  this  was 
evidence  to  ^  to  a  jury  in  support  of  a  plea  of 
eviction ;  and  that  if  the  jury,  upon  such  evidence, 
found  the  plea  true,  the  lessor  would  be  barred 
of  his  rent  the  same  as  on  a  physical  expulsion 
of  the  tenant.     Dyett  v.  Pendleton,  8  Cow.  727. 

5225.  Proof  of  a  custom,  in  the  city  of  Albany, 
that  leases  **  from  the  first  day  of  May  to  the  first 
day  of  May  "  expire  at  noon  of  the  nrst  of  May, 
is  admissible.     WUeox  t.  Wood^  9  Wend.  346. 
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226.  If  the  lessor  has  been  in  possession,  the 
lessee  cannot  give  nil  habuU  in  evidence,  without 
having  been  evicted.  Moore  v.  BeasUy.  3  Ham. 
296. 

227.  Leases,  like  other  deeds  and  grants,  may 
be  presumed  from  long  possession,  which  cannot 
otherwise  be  explained;  and,  under  such  circum- 
stances, a  recital  in  an  old  deed  of  the  fact  of 
such  a  lease  having  been  executed,  is  strong  pre- 
sumptive proof  in  favor  of  such  tide.  Carver  v. 
Jackson^  4  Pet.  1. 

228.  The  question  of  benefit  to  the  lessee,  in 
relation  to  his  acceptance  of  a  lease,  is  to  be  de- 
termined,  not  from  the  face  of  the  instrument 
merely,  but  from  the  nature  and  circumstances 
of  the  entire  transaction.  Camp  v.  Camp^  5 
Conn.  291.  Therefore,  where  the  lessor,  at  the 
time  of  making  the  lease,  had  no  right,  by 
deed,  record,  or  possession,  and  the  lessee,  at 
the  same  time,  had  a  perfect  title,  by  an  exclu- 
sive and  uninterrupted  possession  for  more  than 
15  years,  it  was  held,  that  such  lease  was  not 
beneficial  to  the  lessee,  ib.  And  where  there 
was  no  direct  evidence  of  acceptance,  and  no 
presumptive  evidence,  except  what  resulted  from 
a  lease,  made  under  such  circumstances,  it  was 
held,  that  there  was  no  evidence  on  which  the 
question  of  acceptance  could  be  submitted  to  the 
jury.  i6. 

f&9.  The  declarations  of  an  agent  making  a 
lease,  and  in  whose  name  suit  is  Drought  for  nis 
principal,  may  be  given  in  evidence  by  the  les- 
see.   Johnson  v.  Kerr,  1  S.  &  R.  25. 

230.  A  tenant  is  a  competent  witness,  between 
his  landlord  and  a  third  person,  to  prove  the  con- 
tract for  rent  O'Farrell  v.  Aiutcs,  2  Hill,  S.  C. 
484. 

231.  An  averment  of  a  demise  for  three  years 
is  not  supported  by  proof  of  a  lease  for  one  year 
certain,  and  two  years  further  possession  on^  the 
same  terms,  by  consent  of  the  landlord.  Alexander 
y.  Harris,  4  Oranch,  299.  The  plea  of  *'  no  rent 
arrear  "  admits  the  demise  as  laid  in  the  avowry. 
ib.  Under  the  statute  of  Virginia,  the  oourt  is 
bound  to  give  judgment  for  double  rent.  ib. 

232.  Although  seizin  be  alleged  in  a  declara- 
tion of  covenant  on  a  lease  for  rent,  the  plaintifiT 
is  not  bound  to  prove  it,  nor  to  show  the  de- 
fendant in  possession,  where  there  is  evidence 
that  he  claimed  to  be  the  assignee  of  the  lease, 
and  actually  paid  rent.  Lush  y.  Druse,  4  Wend. 
313. 

233.  In  a  declaration  on  a  lease,  where  town- 
ship trustees  have  leased  school  lands,  a  case 
must  be  set  out,  showing  whereiu  the  power  to 
lease  can  be  legally  exercised,  or  the  declaration 
is  bad  on  demurrer.  Concord  v.  MiUer,  5  Ham. 
182.     Green  v.  Robinson,  ib.  186. 

234.  A  contract  of  lease  recites  that,  *^  in  con- 
sideration of  the  rents  hereinafter  mentioned  and 
agreed  to  be  paid,"  the  lessor  leases  to  the  lessee 
a  farm,  and  stipulates  that  the  lessee  may  use 
timber  for  certain  purposes,  and  may  seed  grounds, 
^^  in  consideration  whereof"  the  lessee  agrees  to 
pay  certain  rents.  In  an  action  by  the  lessor  for 
the  rents,  he  must  aver  that  the  defendant  en- 
joyed the  premises,  or  that  the  lessor  tendered 
him  the  enjoyment,  or  the  declaration  is  bad. 
Mulford  y.  Young,  6  Ham.  294. 

{^.  In  an  action  upon  the  Virginia  statute,  1 
Rey.  Code,  e.  113,  §  5,  for  wrongful  distress  for 
rent  when  no  rent  is  in  arrear,  the  declaration 
must  set  fi>rth  the  relation  of  landlord  and  ten- 
ant existing  between  the  plaintiff*  and  defendant ; 
otherwise,  it  is  bad  on  general  demurrer.  Jones 
V  Murdaiigh^  2  Leigh.  447. 


236.  Where  an  attachment  is  issued  agaiast 
the  estate  of  a  tenant,  under  the  Virginia  statute, 
for  rent  to  become  due  at  a  future  day,  on  the 
oath  of  the  landlord  that  he  has  sufficient  ground 
to  suspect  that  his  tenant  will  remove  his  effects 
out  of  the  county  or  corporation  before  the  ez- 
piration  of  his  term,  &c.,  it  is  not  competent  for 
the  tenant,  on  the  return  of  the  attachment,  to 
plead  that  his  landlord  had  not  sufficient  ground 
to  suspect  that  he  was  about  to  remove,  &c. 
Bedford  v.  Winston,  3  Rand.  148.  In  such  caae, 
an  attachment  cannot  issue  for  more  than  the 
rent  next  due.  ib. 

237.  A  lessee  cannot  plead  nil  habwit  in  Unt' 
mentis  to  an  action  of  debt  or  covenant  by  the 
lessor  for  rent.  Flstcher  v.  JifFarlane,  12  Mebs 
43.     Watertown  v.  Whits,  13  ib.  482. 

238.  Riens  in  arrere  is  the  general  issue  to  so 
avowry  for  rent,  and  under  it  an  eviction  ma} 
be  shown.    Lewis  v.  Payn,  4  Wend.  423. 

239.  In  an  action  for  rent,  *^  payable  in  book 
accounts,  warranted  good  for  collection,  and  then 
due  in  cash,"  the  defendant  pleaded  that  be  was 
at  the  premises  during  three  hours  next  before 
the  setting  of  the  sun,  and  at  the  setting  of  the 
sun,  on  the  day  of  payment ;  and  that  he  was 
ready  to  pay,  and  offered  to  pay  the  rent,  but 
that  neither  the  plaintiff',  nor  any  person  on  bis 
behalf,  was  there  ready  to  receive  it.  The  plea 
concluded,  by  averring  the  defendant's  willing- 
ness  to  pay,  and  bringmf  the  book  accounts  into 
court.  Held,  that  the  plea  was  correct  in  point 
of  form.     Waiter  v.  Dewey,  16  Johns.  222. 

240.  The  rule,  that  a  tenant  shall  not  plead  sii 
kahuit  in  tenementis,  applies  only  where  there  is 
a  tenancy  in  fact.     Brown  y.  Dean,  3  Wend.  208. 

•  241.  Since  the  passage  of  the  Maine  statute  of 
1826,  c.  344,  a  verdict  and  judgment  in  faror  of 
the  tenant,  upon  the  general  issue,  in  a  writ  of 
entry,  will  not  always  be  eyidence  of  title  in  him ; 
for,  the  statute  having  declared  that  such  plea 
shall  not  be  taken  as  an  admission  of  the  tenant's 
seizin  and  possession  of  the  land,  it  may  be  that 
he  prevailed  because  he  was  not  proved  to  be  in 
possession.  Whenever  this  is  the  case,  it  may 
be  found  expedient,  in  practice,  that  this  fact 
should  appear  in  the  verdict,  in  order  to  protect 
the  rights  of  the  demandant,  in  any  subsequent 
controversy.     CuUs  v.  King,  5  Greenl.  48^ 

242.  A  landlord  is  not  concluded  by  a  judf- 
ment  in  ejectment  against  his  tenant,  by  paru, 
unless  he  ix^re  made  a  party  Brush  v.  Cook, 
Brayt.  89.     See  Ejxctkznt. 

243.  In  an  action  for  rent  in  arrear,  though  no 
damages  are  given,  if  judgment  is  given  fixr  the 
defendant,  judgment  must  be  entered  pro  r^omo 
habendo.     WeUell  v.  Raseberry,  13  8.  &  R.  17a 

IX.    Grant  of  Reversion,  Assignment,  and 
Underletting. 

244.  The  rule  esUblished  by  the  statute  of  4 
Anne,  c.  16,  §  9,  by  which  granU  of  reversions 
are  made  effectual  without  attornment  of  tenant, 
is  in  force  in  Massachusetts.  Keay  v.  GoeiwiM, 
16  Mass.  1. 

245.  If  the  owner  of  land,  leased  for  a  term 
of  years,  assign  the  reyersion,  payment  to  him 
will  be  good  until  the  lessee  have  notice  of  ve 
assignment.  Farley  v.  Tlhompson,  15  ib.  lo- 
Fitchburg  Corp.  v.  Mdmn,  ib.  268. 

246.  If  the  reversion  of  a  term  of  jeen  be 
conyeyed  by  lessor,  or  taken  on  execution,  the 
rent  will  pass  as  incident  to  the  reversion,  and  if 
but  a  part  of  the  reversion  be  conveyed  of 
levied,  rent  will  be  apportioned.     JVea^fM  ^ 
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Guy^  17  Masi.  439.     Keay  v.  Goodwin,  16  ib.  1. 
jyetoaU  V.  fVHght,  3  ib.  153. 

S47.  Where  a  person  n^antt  his  whole  estate, 
reserving  rent,  he  has  no  reversion  to  which  the 
rent  con  be  incident.  AT  Murphy  y.  Minot,  4  N. 
Hamp   251. 

248.  Rent  reserved  npon  a  lease  for  years  ac- 
companies the  reversion.  Johnston  v.  Smith,  3 
Pennsyl.  496. 

249.  A,  having  leased  lana  to  B  at  an  annusl 
rent,  before  any  rent  became  due  conveyed  the 
reversion  to  C,  who  conveyed  the  same  to  B. 
It  was  held,  that  the  rent  passed  as  incident  to 
the  rerersion,  and  was  extinguished.  York  v. 
Jones,  2  N.  Hamp.  454. 

250.  A  rent-charge  may  be  apportioned  when- 
ever the  reversioner  or  owner  of  the  rent  either 
releases  part  of  the  rent  to  the  tenant,  or  con- 
veys part  of  the  rent  to  a  stranger.  Farley  v. 
Craig,  6  Halst.  262. 

251.  The  assignee  of  a  rent-charge  may  take 
advantage  of  the  clause  of  reentry,  t^. 

252.  The  assignee  of  a  farm-rent  may  sue  for 
it  in  his  own  name.     Seott  v.  Lunt,  7  Pet.  596. 

253.  Whether  an  ejectment  may  be  brought 
by  the  assignee  of  a  rent-charge  against  a  tenant 
of  the  demised  premises,  on  a  refusal  by  him  to 
pay  rent  according  to  the  terms  of  the  lease,  and 
the  clause  of  reentry,  qtutre,  the  court  being  di- 
vided in  opinion.     Farley  v.  Craig,  6  Halst.  262. 

254.  An  action  of  debt  for  rent  will  not  lie 
against  a  lessee  who  has  assigned  his  term  after 
acceptance  of  rent  from  the  assignee.  Fletcher 
V.  MFarlane,  12  Mass.  43.  But  if  there  be  cov- 
enants for  payment  in  the  lease,  they  remain  in 
force,  and  the  lessee  is  liable,  notwithstanding 
the  acceptance  of  rent  from  the  assignee,  ib. 

255.  if  a  lessee  of  a  tract  of  land  for  years, 
after  occupying  a  part  of  the  term,  assigns  the 
whole  residue  of  the  term  for  a  part  of  the  de- 
mised premises,  the  lessor  may  have  an  action 
against  the  assignee  for  the  rent  which  accrues 
after  the  assignment.  Cox  v.  Fenioick,  4  Bibb, 
538. 

256.  The  covenant  of  a  lessee  to  pay  rent  binds 
his  assignee  for  the  rent  accruing  after  the  as- 
signment, notwithstanding  the  landlord  has  taken 
the  lessee's  notes  for  it.  llfCormick  v.  Young,  2 
Dana,  294. 

257.  The  assignee  of  a  lease,  who  covenants 
to  perform  all  the  covenants  in  the  original  lease, 
stands  liable  for  all  rent  remaining  due,  and  is 
bound  to  the  assignor  in  the  same  manner  as  the 
assignor  was  liable  to  the  lessor,  under  and  by 
virtue  of  the  lease.  Rowlings  v.  Duvall,  4  Har. 
&  M'Hen.  1. 

^t5&.  If  the  lessee  assign  his  term  without  ex- 
pressly covenanting  for  quiet  enjoyment,  his 
assignee  cannot  mamtain  an  action  against  him 
for  an  eviction  by  one  claiming  under  the  lessor. 
Waldo  V.  Hall,  14  Mass.  486. 

259.  The  lessee  for  a  year  of  a  fhlling-mill 
covenanted  in  the  lease  to  pay  $300  rent,  to  re- 
pair the  mill,  machines,  and  dam,  ^deducting  the 
expense  out  of  the  rent,)  and  to  deliver  the  same 
to  the  lessor,  in  good  repaid,  at  the  end  of  the 
term.  The  lessor  covenanted  in  the  lease  that, 
after  the  repairing  of  the  dam,  he  would  keep  it 
in  repair,  and  that  the  lessee  should  enjoy  the 
premises  quietly.  Held,  that  the  assignment  of 
the  lease,  on  the  day  of  its  date,  did  not  author- 
ize the  assignee  in  his  ovni  name  to  sue  the 
lessee  for  a  oreach  of  the  covenants.  JiUen  v. 
Wooley,  1  Blackf.  148. 

260.  A  privilege  secured  to  a  lessee  by  the 
lease  may  be  restrained,  a«  ftr  as  the  assignee 
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of  the  lease  is  concerned,  by  iie  terms  of  the  as* 
signment.     Ualbert  v.  Bruce,  2  A.  K.  Marsh.  59. 

261.  A  mortgagee  or  direct  purchaser  from  a 
tenant,  or  one  who  buys  his  right  at  a  sheriff's 
sale,  assumes  all  the  tenant's  joriginal  relations 
to  his  landlord.     WUlison  v.  Watkins,  3  Pet.  50. 

262.  Where  the  relation  of  landlord  and  ten- 
ant is  once  established,  it  attaches  to  all  who  take 
under  the  tenant,  immediately  or  remotely.  And 
though  one  take  of  a  lessee  a  conveyance  in  fee, 
yet,  m  judgment  of  law,  he  enters  as  the  tenant 
of  the  lessor.  Jackson  v.  Dams,  5  Cow.  123. 
Such  conveyance  in  fee  is  a  disseizin  of  the  land- 
lord or  not,  at  his  election,  ib, 

263.  The  assignee  of  the  grantee  of  premises 
subject  to  a  rent-charge  takes  (ubiect  to  such 
rent,  and  the  legal  means  of  recovermg  it.  Roy^ 
or  V.  ^ke,  3  Pennsyl.  461. 

264.  In  Ohio,  before  the  statute  of  1824,  an 
assignment  of  a  lease  attested  by  one  witness 
was  good.     Bisbee  v.  Hall,  3  Ham.  449. 

265.  Where  the  lessee  assigns  part  of  the  leased 
premises  to  a  third  person,  mt  the  whole  period 
of  the  term  of  the  lease,  it  is  but  an  underleas- 
ing, and  the  lessor  can  sustain  no  action,  on  the 
lease  for  rent,  against  sudh  assignee.  FuJUon  v. 
Stewart,%\h.%lS, 

266.  A  party  entering  into  possession  of  lands, 
by  the  consent  or  permission  of  a  tenant,  will  be 
considered,  in  respect  to  the  rights  of  the  land- 
lord, as  substituted  in  the  place  of  the  tenant  by 
whose  permission  he  enters.  Benson  v.  BoUes, 
8  Wend.  175. 

267.  Where  real  estate  is  leased  on  condition 
that  the  landlord  is  to  pay  for  part  of  the  im- 
provements, the  assignee  of  the  assignee  of  such 
lease  cannot  take  advantage  of  such  condition, 
there  being  no  privity  between  him  and  the  ori- 
ginal landlord.  Peterson  v.  Haight,  1  Miles,  250. 

268.  An  assignroeiit  of  a  lease,  reserving  rent, 
dated  in  1777,  -with  covenants  that  the  assignee 
will  perform  all  the  covenants,  Ac,  mentioned 
in  the  original  lease,  is  not  a  contract  within  the 
contemplation  of  the  Maryland  act  of  October^ 
1780,  c.  5,  respecting  payments,  &c.,  in  bills  of 
credit.    Rawlings  v.  Duvall,  4  Har.  &.  M'Hen.  1.* 

269.  He  who  takes  an  assignment  of  the  whole 
estate  of  a  lessee,  by  way  of  mortgage,  is  liable, 
on  a  covenant  for  the  payment  of  rent,  for  the 
rent  which  becomes  due  after  the  mortgage  is 
executed,  although  he  has  never  actually  entered 
under  the  mortgage.  M* Murphy  v.  Minot,  4  N. 
Hamp.  251. 

270.  The  grantee  of  demised  premises  cannot 
maintain  an  'action  in  his  own  name  upon  a 
guaranty  for  the  payment  of  rent  reserved  in  the 
&ase  given  to  his  grantor ;  the  suit  must  be  in 
the  name  of  the  grantor ;  the  New  York  revised 
statutes  have  not  changed  the  law  in  this  respect. 
Harbeek  v.  Sylvester,  13  Wend.  608. 

271.  The  assignment  by  the  assignee  for  a 
term  of  years  of  his  interest,  by  way  of  mortgage 
for  the  security  of  a  debt,  does  not  divest  him  of 
his  estate  and  destroy  the  relation  of  landlord 
and  tenant  between  him  and  his  tenant,  if  the 
debt  for  which  the  term  was  mortgaged  be  satis- 
fied previous  to  the  accruing  of  the  rent.  Evert- 
son  V.  Sawyer,  2  Wend.  507. 

272.  The  iale  by  the  assignee  of  a  term  for 
years  of  his  interest,  by  virtue  of  a  judgment  and 
execution,  does  not  destroy  the  relation  of  land- 
lord and  tenant  between  him  and  his  tenant 
previous  to  the  purchaser  obtaining  possession : 
if,  however,  the  tenant  to  the  defendant  in  the 
execution  disclaims  the  title  of  his  landlord  by 
attorning  to  the  purohaser,  though  such  attorn- 
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ment  is  void  by  statate,  in  New  York,  yet  the 
disclaimer  may  be  set  ap  as  a  bar  to  the  land- 
lord's right  to  recover  rent  accniingr  after  the 
time  that  the  right  of  redemption  has  expired. 
EvertMon  v.  Sawyer,  3  Wend.  507. 

X.   Effect  of  Death, 

273.  Where  a  farm  was  rented  for  a  year  for 
two  tons  of  hay  and  certain  other  |»odace,  to  be 
delivered  from  the  farm  to  the  landlord,  and  the 
tenant  died  before  the  hay  was  cut,  and  his 
widow  and  administratrix  completed  the  business 
of  the  farm  for  that  season,  it  was  held,  that  the 
produce  belonged  to  the  husband's  estate,  if  there 
was  no  new  contract  between  the  widow  and  the 
landlord.     DoctJiam  t.  Parker^  9  Greenl.  137. 

274.  Where  a  tenant  dies  intestate,  the  land- 
lord cannot  distrain  for  rent  before  administra- 
tion granted.   Hughs  v.  5e6re,  2  A.  K .  Marsh.  227. 

27o.  An  estate  at  will  is  determined  by  the 
death  of  the  landlord,  or  of  the  tenant.  Rising  ▼. 
Stannard,  17  Mass.  282.  ElUs  ▼.  Paige,  1  Fick.  43. 

276.  A  devisee  can  maintain  an  action  of  debt, 
•n  a  lease,  against  the  lessee  for  rent  which  be- 
came due  after  the  death  of  the  testator.  Mack- 
ubin  V.  Whetcroft,  4  Har.  &  M'Uen.  135. 

277.  Where  a  tenant  at  will  remained,  afler 
the  death  of  the  lessor,  in  the  exclusive  and 
uninterrupted  possession  of  the  land  demised, 
claiming  it  as  his  own  for  a  period  of  57  years,  it 
was  held,  that  the  jurv  were  authorized  to  pre- 
sume a  restoration  of  tne  land  to  the  heirs  of  the 
lessor,  and  then  an  actual  ouster  of  them,  imme- 
diately afier  the  death  of  the  lessor,  thereby  dis- 
solving the  relation  which  originally  existed^ 
and  tut,  consequently,  by  virtue  of  such  posses- 
sion, the  P^y  acquired  a  perfect  title.  Gamp  v. 
Cam0, 5  Conn.  291. 

278.  The  devisee  of  a  deceased  lessor  cannot 
maintain  an  action  for  use  against  a  tenant  who 
holds  over,  without  either  an  acknowledgment  of 
title  by  the  tenant  or  proof  of  title  in  the  plaintiff; 
and  parol  evidence  of  the  devise  is  not  admissi- 
ble.   Frowtv  V.  Woody  1  Hill,  S.  C.  165. 

279.  B,  the  husband  of  A,  made  a  parol  lease 
of  her  lands  to  C,  in  the  fall  of  1810,  for  the  year 
1811,  and  C  gave  his  bond  to  B  for  the  rent, 
payable  in  August,  1811,  which  bond  B  assigned 
to  W.,  and  in  August,  1611,  the  bond  was  paid 
by  C.  In  April,  1811,  B  died.  Part  of  the  land 
was  seeded  in  wheat  in  the  fall  of  1810,  and  the 
residue  was  woodland.  A  brought  an  action 
against  C,  for  use  and  occupation,  from  April, 
1811,  to  the  end  of  that  year.  Held,  that  she 
was  not  entitled  to  recover  for  the  value  of  the 
land  used  and  occupied  by  C  from  April,  1811 ; 
that  C  was  entitled  to  the  wheat  growing,  and 
had  a  right  to  enter  for  the  purpose  of  securing 
it ;  and  for  the  time  the  wheat  was  growing,  and 
until  it  was  taken  off,  he  was  not  liable  to  pay 
for  the  use  and  occupation  of  the  land.  Bevans 
V.  Briscoty  4  Har.  &,  J.  138.  Held,  also,  that  the 
parol  lease  of  B  terminated  by  his  death,  and  C, 
as  his  tenant,  had  no  right  to  possess  the  premi- 
ses, except  to  preserve  the  crop,  and  that,  if  he 
occupied  for  any  other  purpose,  he  was  liable  to 
A  for  use  and  occupation  of  it.  iJb. 

XI.    CouMtrueHon  of  Leases. 

280.  The  words  **  and  these  presents  are  upon 
this  condition,"  viz.,  that  the  lessee  shall  suffer 
the  lessor  to  en  oy  a  right  of  way  through  the 
demised  premises,  without  obstruction,  make  the 
estate  in  the  lessee  an  estate  upon  condition,  on 


breach  of  which  the  lessor  has  a  right  to  reenter, 
and,  if  the  condition  be  not  complied  with,  eject* 
ment  lies.    Jackson  v.  Mlsn,  3  Cow.  220. 

281.  Land  was  leased  in  fee,  the  grantee  cov- 
enanted to  pay  rent,  and  the  grantor  covenanted 
that  the  grantee  should  have  common  oiestoeen 
and  pasture,  out  of  other  lands  of  the  grantor. 
The  grantor  approved  those  lands,  whereby  the 
grantee  was  prevented  from  enjoying  the  com- 
mon. In  an  action  by  the  assignee  of  the  gran- 
tor, to  recover  the  rent,  it  was  held,  that  the  cov- 
enant that  the  grantee  should  have  common  did 
not  operate  as  a  grant,  but  as  a  covenant,  and 
that  the  common  made  no  part  of  the  premieea 
granted;  that,  consequently,  the  grantor's  ap- 
proving did  not  furnish  a  defence  in  an  action  for 
the  rent.     WatU  v.  Cq^»,  11  Johns.  495. 

282.  A  lessee  for  lives  covenanted  that  he 
would  not  "  sell,  dispose  of,  or  assign,  his  estate 
in  the  demised  premises,*'  without  permiisiob  of 
the  lessor,"  &c.,  and  the  lease  contained  a  penalty 
of  forfeiture  for  the  non-performance  of  coTcnants. 
Held,  that  a  lease  of  part  of  the  premises  by  the 
lessee,  for  20  years,  was  not  such  a  breach  of  the 
covenant  as  would  work  a  forfeiture ;  and  that 
nothing  short  of  an  assignment  of  his  whole  eiUte 
would  do  so.  Jackson  v.  Silcemail,  15  Johns.  i78. 
Jackson  V.  Harrison,  17  ib.  66.  Held,  also,  that 
a  sale  of  the  whole  premises,  under  a  judgment 
and  execution  against  the  leasee,  did  not  work 
such  forfeiture,  in  the  absence  of  fraud  or  colla- 
sion  on  the  lessee's  part.  iJb. 

283.  The  covenant  in  a  lease  <«  that,  in  case  the 
lessee  should  suffer  or  permit  more  than  one  per- 
son to  every  hundred  acres  to  reside  on,  nee,  or 
occupy,  any  part  of  the  premises,  the  leaae  Bboiild 
be  void,"  is  broken  if  the  leasee  lets  part  of  the 
premises  to  persons  for  a  year,  to  cultivate  for 
shares  in  the  proportion  of  more  than  one  person 
to  a  hundred  acres.  Jackson  v.  Rich,  7  Johns. 
194.  Jackson  v.  Broumell,  1  ib.  267.  But,  where 
the  whole  land  demised  under  such  condition 
?ras  only  135  acres,  it  was  held,  that  the  occapa- 
tion  by  the  lessee  and  one  under-lessee  was  not  a 
breach  of  the  condition.  Jackson  v.  Ji^an,  1  ib.S73. 

284.  By  a  lease  for  999  years,  it  was  cove- 
nanted that,  afier  seven  years,  arbitrators  ahoold 
determine  the  future  rent  by  an  award  endorsed 
on  the  lease.  Held,  in  an  action  for  covenant 
broken,  not  sufficient  that  the  award  was  made 
on  a  separate  paper,  and  annexed  to  the  lease. 
Montagus  v.  Smiik,  13  Masa.  396. 

.  285.  In  the  concluding  part  of  a  lease  contain- 
ing a  clause  of  reentry  ibr  non-performance 
of  the  covenants,  conditions,  dbc.,  the  lessee 
agreed  not  to  make  any  alterations  in  the  build- 
ings without  the  consent  of  the  lessor.  Held, 
that  this  rested  in  covenant  merely,  and  was  not 
a  condition  for  a  breach  of  which  the  lease  wss 
to  be  forfeited.  Jackson  v.  Harrison,  17  Johns.  6& 

286.  A  lease  for  ^  as  long  as  wood  grows  or 
water  runs,"  conveys  a  fee.  Jrms  v.  Burt,  1 
Verm.  306.  And  the  esUte  cannot  be  trans- 
ferred or  surrendered  but  by  deed,  as  required  by 
the  statute.  Stevens  v.  Dewing,  2  ib.  411.  But 
see.  No.  364,  st  seq, 

287.  A  lease  to  one  for  800  years,  then  to  his 
heirs,  some  of  whom  were  at  the  time  in  mm,  n 
an  incumbrance  on  the  estate,  not  being  con- 
trollable by  him.     Sawyer  v.  IMtU,  4  Verm.  414 

288.  Where,  in  a  lease  executed  by  both  par- 
ties, is  contained  a  covenant  that,  on  the  lessee  i 
being  removed  fh>m  the  denuaed  premises,  or 
dispossessed,  he  shaU  be  paid  the  value  of  the 
improvements  made  by  him,  and  that  on  such 
paymant  he  shall  yield  up  the  demised  premiseii 
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an  agreement  by  the  leaior  will  be  implied,  that 
the  leasee  may  retain  posseision  until  each  |>ay- 
ment  be  made,  altbouffh  the  term  for  which  the 
premiaes  were  demiaed  haa  expired.  Van  Rent- 
teiaer  v.  Penniman^  6  Wend.  569. 

'289.  If  an  eatate  for  yeara  be  granted  by  an 
indenture  of  leaae,  the  worda  **  grant  and  de- 
mise" import  coyenanta  of  warranty  and  for 
quiet  enjoyment,  and  auch  covenanta  may  be 
stated  in  the  declaration,  although  not  contained 
in  the  lease  in  ezpreaa  terma.     Barney  v.  Kdth^ 

4  Wend.  503. 

290.  A  covenant,  on  the  part  of  a  leaaee,  to 
plant  a  certain  number  of  treea  on  the  demiaed 
premisea,  and  to  replace  thoae  which  decay  or 
are  deatroyed,  ao  aa  alwaya  to  preaerye  the  given 
number  during  the  term,  ia  a  continuing  cove- 
nant.    BUeeker  v.  Smith,  13  ib.  530. 

291.  A  houae  waa  leaaed  **to  hold  for  the  term 
of  one  year,  the  leaaee  paying  therefor*'  a  certain 
rent  per  annum,  "  and  aifter  the  aame  rate  for  a 
shorter  period  of  time."  The  leaaee  covenanta 
**  to  pay  aaid  rent  quarterly,  &c.,  and  to  pay  the 
rent  aa  above  atated,  and  ror  auch  further  time  aa 
the  leaaee  ahall  hold  the  aame."  The  defendant 
signed  the  following  writing  on  the  back  of  the 
lease :  **  In  conaideration  of  ^1, 1  guaranty  the 
fulfilment  of  the  covenanta  of  the  leaaee  aa 
within  expreaaed."  Held,  that  leasee's  cove- 
nants extended  beyond  the  year,  if  he  should 
occupy  longer ;  and  defendant  was  bound  to  the 
same  extent,  and  was  liable  for  several  quarters' 
rent  after  the  end  of  the  year,  although  not  noti- 
fied of  non-payment,  no  aamage  being  proved  by 
want  of  such  notice.  Salisbury  v.  flisZs,  12  Pick. 
416. 

292.  Where  a  lease  waa  made,  with  corenant 
for  quiet  enjoyment,  reserving  the  right  of  re- 
entry for  non-payment  of  rent,  but  containing  no 
agreement  in  relation  to  the  payment  of  taxes,  it 
was  held,  that  the  taxes  assessed  upon  and 
chargeable  against  the  demised  premises  were 
due  from  and  payable  by  the  lessee  or  his 
assiffna,  and  that  he  could  not  offaet  a  payment 
of  them  to  a  claim  for  rent    Hughes  v.  Young, 

5  Gill  &  Johna.  67. 

293.  A  covenant  to  pay  a  rent-charge,  without 
deducting  for  an^  taxea,  extenda  to  all  aubae- 
quent  taxea  of  a  aimilar  nature  with  thoae  already 
impoaed,  and  thouffh  the  benefit  of  auch  taxea  la 
permanent.     Bleeder  v.  Ballou,  3  Wend.  263. 

294.  A  private  act  of  the  Virginia  assembly,  in 
1813,  authorized  the  paving  of  streets  in  the 
town  of  P.,  and  ascertained  the  manner  of  levy- 
ing the  expense  on  the  prcntrietoni  and  tenants 
of  the  town  lots.  In  1815,  B.  let  a  lot  to  S.  for  a 
term  of  years,  paying  a  certain  rent  "  besides  all 
taxes  and  other  public  dues  in  any  manner 
accruing,"  and  besides  **  taxes  and  public  dues 
of  every  kind."  In  1817,  the  street  on  which 
the  lot  lay  was  paved,  according  to  the  act  of 
Ihe  assembly,  and  the  Expense  of  PiLving  was 
lipportioned,  and  charged  to  and  paid  by  Si,  the 
tenant.  Held,  in  an  action  by  S.  to  recover  the 
amount  so  paid  of  his  landlord,  that  the  expense 
of  paviuff  was  not  a  tax  or  public  due  of  any 
kind,  wiuiin  the  meaning  of  the  covenants  in  the 
lease,  and  that  he  could  not  so  recover  it.  Bol' 
isHg  V.  Stokes,  2  Leigh.  178. 

295.  A  covenant,  on  the  part  of  the  lessor  of  a 
saw-mill,  to  furnish  timber  and  roads  during  the 
term,  is  not  a  condition  precedent  to  the  recovery 
of  rent.    JIT  Coy  v.  HiU,  2  Litt.  372. 

296.  A  covenant  ^^  to  keep  the  farm  and  build- 
ings in  good  repair,  and  leave  them  in  the  same 
g(Md  order  at  the  end  of  the  said  term  of  tliree 


▼ears,"  does  not  bind  the  tenant  either  to  put  oi 
leave  the  premises  m  better  repair  than  they  were 
at  the  date  of  the  covenant.    West  ▼.  Hart,  7  J.  J 
Marsh.  258. 

297.  The  words  *^  demise  and  grant,"  in  a 
lease,  import  a  covenant  that  the  lessor  has  a 
right  to  make  a  valid  lease  of  the  premises. 
Chrannis  v.  Clark,  8  Cow.  36. 

298.  A  lessee  for  999  years,  with  privilege  of 
taking  ^*  all  the  rocks  and  stones  on  the  prem- 
ises," may  dig  to  any  extent  for  that  purpose. 
Leonard  v.  Judd,  Brayt.  230. 

299.  A  lease  for  two  years  from  a  certain  day 
future,  stating  a  tenant  to  be  already  in  posession, 
does  not  imply  a  promise  on  the  part  of  the  land- 
lord to  deliver  possession.  Cozens  ▼.  Stevenson, 
5  S.  &R.421. 

300.  Where  a  tenant  enters  under  a  lease  by 
which  the  lessor  reserves  the  power  of  selling  or 
leasing  a  part  of  the  premises  to  others,  the  ten- 
ant, until  such  subsequent  sale  or  lease,  is  in  pos- 
session of  the  whole  land  leased.  Combs  v.  Fan" 
home,  3  Litt.  187. 

301.  The  owner  of  land  containing  a  quarry 
leased  the  latter  for  10  years,  and  then  conveyed 
the  land,  **  reserving  the  use  of  the  quarry  until 
the  expiration  of  the  lease."  By  mutual  consent, 
the  lease  was  cancelled  within  the  10  years. 
Held,  that  the  reservation  was  in  force  for  10 
years.     Famum  y.  PlaU,  8  Pick.  339. 

302.  A  lease  to  a  man  during  his  life,  and  the 
life  of  his  wife,  if  he  should  marry,  vests  no  inter- 
est in  the  wife.  Remington  y.  Remington,  1  Root, 
463. 

303.  The  statute  of  1741  proyides  that  trustees 
of  a  certain  charity  may  lease  certain  lands,  the 
tenants  to  hold  to  them,  their  heirs  and  assigns 
foreyer,  reserving  rent,  the  tenants  covenanting 
to  pay  all  province  taxes  in  the  lands,  to  lie  rated, 
by  the  general  court,  for  what  they  are  worth 
aboye  the  rent  reserved.  Statute  of  17.87  pro- 
yides that  the  lands  should  be  taxed  like  other 
lands,  and  the  money  paid  to  the  state  treasurer, 
who  is  directed  to  pay  oyer  the  rent  to  the  trus- 
tees. The  rent  is  thus  paid  till  1823,  afler  which 
no  tax  is  laid  by  the  legislature,  and  the  rent  is 
not  paid.  Held,  that  the  legislature  assumed 
no  obligation  to  pay  the  rent  except  out  of  the 
taxes ;  uiat  the  tenants  were  not  discharged  from 
their  obligation ;  and  when  the  legislature  ceafced 
to  tax  the  lands,  their  liability  revived.  Adams 
y.  BiukUn,  7  Pick.  121. 

304.  A  lease  was  made  by  A,  of  a  part  of  a 
tract  of  land,  to  B,on  the  22d  of  June,  1765,  for  a 
term  of  years,  at  an  annual  rent  of  iC5.  On  the 
llth  of  April,  1775,  B  assigned  the  lease  to  C  for 
the  remainder  of  his  term,  at  the  annual  rent  of 
£100,  until  March  24th,  1779,  and  £50  for  one 
year  commencing  the  24th  of  March,  1780,  and 
a  pepper-corn  annually  for  the  residue  of  the 
term.  There  was  a  clause  of  reentry,  &e.,  a 
covenant  to  pay  the  rent,  or  vacate  the  premises, 
&c.,  and  a  covenant  to  pay  B  the  rent  of  £5 
during  the  term.  C  entered  in  1775,  and  contin- 
ued until  1780,  and  then  lefl  the  premises.  On 
the  26th  of  February,  1785,  D  was  in  possession, 
claiming  under  the  lessor  of  the  plaintiff.  Part 
of  the  rent  bein^  unpaid  to  B,  he  entered,  under 
the  lease  of  A^nl  llth,  1775,  and  possession  was 

fiyen  up  to  him  by  D.  On  the  13th  of  April, 
79],  B  leased  to  the  defendant,  who  entered  on 
the  premises,  improved  the  same,  and  paid  taxes, 
&€.,  after  that  time.  Held,  in  an  ejectment  for 
the  land,  that  it  was  optional  with  C  to  pay  the 
stipulated  rent,  acconling  to  the  lease,  or  to 
I  vacate  the  premises ;  that  the  interest  which  C 
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had  in  the  leue  being  for  a  term  exeeeding  teven 
yean,  must  be  transferred  by  him,  in  the  way 
prescribed  by  the  Maryland  act  of  1766,  c.  14; 
that  no  acts  in  pais  were  competent  for  that  pur- 
pose, and  that  it  was  not  transferred  by  the  facts 
stated;  and  that  his  liability  to  pay  the  rent 
would  continue,  until  some  act  done  by  him 
legally  operating  to  yacate  the  premises.  Peter 
T.  ScA/ey,  3Har.  &  J.211. 

905.  Where  a  description  of  demised  premises 
was  correct  in  part,  and  the  tenant  entered  ac- 
cording to  such  description,  and  continued  for  36 
years,  it  was  held,  that  an  incorrect  description  in 
another  part  was  a  mistake,  and  that  the  lease 
was  ffMHl.     Lush  V.  Druse,  4  Wend.  313. 

306.  Where  the  premises  demised  were  de- 
scribed as  including  100  acres  io  one  lot,  and 
there  were  but  80  acres,  the  quantity,  being  part 
of  the  description,  was  rejected,  and  was  not 
allowed  to  be  inquired,  into  in  an  action  of  cot- 
enant  for  the  rent.  ib. 

XII.   Crops,  Improvements,  Rent;  Rights  of 
Landlord  and  TeMint,  respectively. 

307.  An  out-going  tenant,  in  agriculture,  is  not 
entitled  to  the  manure  made  on  the  farm  during 
his  tenancy,  even  thou|rb  lying  in  heaps'  in  the 
farm-yard,  and  though  it  were  made  by  his  own 
cattle,  and  from  his  own  fodder.  LasseU  v.  Reed, 
6  Greenl.  222.  Middlebrook  r.  Corwin,  15  Wend. 
169. 

308.  Where  a  lessee  enters  upon  land  by  a 
lease  from  a  tenant  in  possession,  claiming  title, 
and  the  lessor  is  afterwards  eyicted  by  title  para- 
mount, trespass  for  the  mesne  profits  will  not 
lie  against  the  lessee,  but  against  the  lessor. 
FleUher  v.  M*Farlane,  12  Mass.  43.  Codman 
▼.  Jenkins,  14  ib.  97.  JiUen  t.  Thayer,  17  ib. 
299. 

309.  A  tenant  entering  under  a  person  claim- 
ing the  whole  in  seyeralty  is  not  entitled  to  the 
Tuue  of  his  improvements  from  persons  recoT- 
ering  as  co-tenants.  Jackson  y.  Bradt,  2  Gaines, 
302. 

310.  A  landlord  is  not  liable  to  his  tenant,  for 
repairs  made  by  the  latter  to  the  demised  prem- 
ises, unless  there  be  a  special  agreement,  by 
him  to  pay  for  them.  Mumford  y.  Brown,  6 
Cow.  475.  Nor  is  one  tenant  in  common  liable 
to  his  co-tenant  for  repairs,  though  they  were 
proper  or  necessary,  until  afler  a  request  and 
refusal  to  join  in  making  them.  t^. 

31 1.  Where  a  tenant  has  a  lease  for  a  year,  the 
term  extending  from  April  to  April,  and  he  sows 
grain  in  the  autumn,  he  is  entitled  to  enter  and 
gatlier  such  crops  afler  the  expiration  of  his 
lease.     Van  Doren  y.  Everitt,  2  South.  460. 

312.  In  trespass  against  a  tenant  for  years 
under  a  written  lease,  for  carrying  away   the 

*  way-going  crop,  the  tenant  may  give  evidence 
of  the  custom  of  the  country  though  it  is  not 
mentioned  in  the  lease.  Siultz  v.  Dickey,  5 
Binn.  285.  A  tenant  for  a  term  of  years,  though 
he  has  surrendered  possession  to  the  landlord,  is 
entitled  to  the  way-going  crop,  and  may  maintain 
trespass  for  it  against  him.  ib.  A  tenant  who  has 
underlet  a  part  of  his  farm,  and  then  surrendered 
the  whole  farm,  cannot  recover  damages  for 
cutting  the  crop  put  in  by  his  under  tenant  t^. 

313.  If  the  landlord,  in  his  notice  to  quit,  states 
that  the  tenant  has  a  lease,  till  a  certain  time, 
a  purchaser  under  the  landlord  is  bound  by  the 
assertion ;  and  such  tenant  may  maintain  an  ac- 
tion for  the  wa^-going  crop.  Biggs  v.  Brown,  2 
S.  &.  R.  14.    Though  such  purchaser  obtain  pos- 


session under  an  ejectment  obtuned  by  his  lud- 
lord  against  the  tenant,  the  tenant  is  still  entitled 
to  the  way-going  crop.  ih.  And  it  is  trespass  for 
such  purchaser  to  enter  the  tenant's  lands,  ib. 

314.  Where  a  tenant,  under  a  parol  lease  lor 
not  more  than  five  years,  voluntarily  leaves  the 
premises  at  the  request  of  the  landlord  before  \he 
expiration  of  the  time,  he  cannot  recover  for  im- 
provements. GudgeU  V.  Duvall,  4  J .  J .  Manh.  ^. 

315.  Where  a  nrm  was  rented  for  a  year,  for 
two  tons  of  hay  and  certain  other  produce,  to  be 
delivered  from  the  farm  to  the  landlord,  it  wu 
held,  that  he  was  not  entitled  to  take  the  baj, 
till  it  was  either  delivered  to  him  by  the  tenant, 
or  severed  and  set  apart  for  his  use.  Dockkem 
y.  Parker,  9  Greenl.  137. 

316.  If  rent  be  payable  quarterly,  notbin|ii 
due  until  the  time  stipulated  for  payment  arrivea. 
FUekburg  Corp.  v  Melven,  15  Mass.  268.  Waei 
V.  Partridge,  11  ib.  488. 

317.  Where  rent  in  kind  is  payable  at  sock 
place  in  a  market-town  as  the  lessor  sbaJl  ap- 
point, and  no  appointment  is  made,  it  is  the  dnlj 
of  the  lessee  to  ascertain  the  place  of  payment 
If  the  landlord  cannot  be  found,  there  may  be 
a  delivery  at  any  place  in  the  market-town. 
Lush  V.  Druse,  4  Wend.  3J3. 

318.  Where  rent  is  payable,  either  in  money 
or  kind,  and  the  lease  is  silent  as  to  the  place  of 
payment,  a  tender  of  the  rent,  by  the  lessee,  apoa 
the  land,  is  good,  and  it  is  not  required  of  the 
lessee  to  make  the  tender  to  the  lessor  personally. 
Walter  v.  Dewey,  16  Johns.  222. 

319.  Where  the  goods  of  a  tenant,  who  bad 
hired  a  house  for  a  year,  for  a  sum  payable 
quarterly,  are  taken  in  execution,  the  landlord  ii 
not  entitled  to  rent  for  the  current  quarter,  bat 
only  to  the  rent  due  on  the  last  quarter-day. 
Hazard  v.  Raymond,  2  Johns.  478. 

320.  Where  the  lessee  enters  wrongfully  into 
part  of  the  demised  premises,  the  tenant  is  dis- 
charged from  the  payment  of  the  whole  rent, 
till  he  be  restored  to  the  whole  poasession 
LmdU  v.  Payn,  4  Wend.  423. 

321.  A  tenant,  covenanting  to  deliver  posses- 
sion at  the  end  of  the  term,  is  not  bound  ts 
abandon  the  possession  before  it  is  demanded. 
Bowling  V.  Ewing,  3  A.  K.  Marsh.  616. 

322.  If  the  tenant  deny  the  holding  alto^ther, 
or  forbids  a  distress,  and  provides  the  means  of 
resisting  it,  and  refuses  to  pay  the  rent,  the 
landlord  will  not  be  required  to  make  a  re^nlar 
demand  at  the  precise  time,  and  precisely  con- 
formable to  the  terms  of  the  lease.  Fark^  v. 
Craig,  6  Halst.  262. 

323.  In  an  action  of  covenant  for  rest,  no  de 
mand  is  necessary.  M  *Murphy  v.  Minot,  4  5 
Hamp.  251. 

324.  Where  certain  buildings  and  the  ma 
chinery  in  them  were  leased,  and  the  lessee  wai 
evicted  from  the  buildings,  it  was  held,  that  the 
lessee  was  not  liable  for  rent  for  the  ate  of  the 
machinery,  it  being  appurtenant  to  the  baildinga. 
Fitehburg  Corp.  v.  Melvin,  15  Mass.  268. 

325.  A  landlord  is  entitled  to  interests  on 
rents  payable  in  kind,  if  the  goods  be  not  de- 
livered on  the  stipulated  day.  Lush  v.  Dmtfi 
4  Wend.  313. 

326.  If  a  portion  of  premises,  in  New  York 
city,  hired  for  a  term  of  years,  is  taken  in  open- 
ing or  widening  a  street,  the  tenant  is  entitled  t« 
an  abatement  of  the  rent,  though  the  part  left  <* 
more  valuable  than  the  whole  premises  were  be- 
fore. Gillespie  v.  Thomas,  15  ib.  464.  Such  appor 
tionment  is  between  the  part  taken  and  the  residne 
according  to  the  value  of  the  several  parts-  And 
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the  abatement  takes  place  from  the  time  of  the  con- 
firmation of  the  commissioners*  report  of  estimates 
and  assessments,  ib.  The  apportionment  of 
rent  is  a  damage  to  the  landlord,  and  should  be 
allowed  by  &e  commissioners,  ib.  But  the 
abatement  shoald  be  deducted  from  the  damage 
done  to  the  tenant,  ih, 

327.  A  tenant  cannot  set  off  damage,  sustained 
by  the  breach  of  his  landlord's  agreement  to 
finish  or  repair  a  house,  against  a  demand  for 
rent.    Allen  v.  PeZZ,  4  Wend.  505. 

328.  Under  a  covenant  to  pay  |rround  rent, 
free  and  clear  of  all  assessmente,  the  tenant  can- 
not deduct  such  rent  from  the  amount  due  the 
ground   landlord.     Peart  v.  Phipps,  4»  Yeates, 

329.  Where  land  is  entered  upon  for  agricul- 
tural purposes,  the  tenant  has  no  right  to  cut 
logs,  for  the  market,  from  a  part  of  the  land  not 
intended  to  be  cultivated.  Moores  v.  Wait,  3 
Wend.  104. 

330.  A  party  in  possession  of  land  under  a 
parol  lease  may  maintain  trespass  against  the 
owner.     Wilber  v.  Paine,  1  Ham.  251. 

331.  A  lease  of  a  farm  was  made  for  a  year, 
to  continue  from  year  to  year,  as  long  as  the 
farm  was  to  be  let,  at  an  annual  rent.  At  the 
expiration  of  the  year,  the  tenant  was  turned  out 
of  possession,  under  the  New  York  landlord  and 
tenant  act,  for  holding  over,  and  the  landlord  let 
the  premises  to  a  third  person.  Held,  that  the 
tenant  could  sustain  an  action  for  breach  of  the 
covenant,  and  that  the  proceedings  against  him 
for  his  removal  were  no  bar  to  the  action.  Wal- 
Uy  V.  Radcliff,  11  Wend.  22. 

332.  The  lease  of  a  cellar  and  lower  room,  in 
a  building  of  several  stories,  gives  the  lessee  no 

.  interest  in  the  land ;  and  if  the  whole  building  is 
destroyed  by  fire,  the  lessee*s  whole  interest  is 
gone.  And  he  cannot  cover  over  the  cellar  and 
use  it,  though  his  lease  had  not  expired  by  sev- 
eral years.     Winion  v.  Cornish,  5  Ham.  477. 

333.  If  one  enter  upon  land  in  the  posses- 
sion of  a  tenant  at  will,  and  tread  down  the 
grass,  and  throw  down  a  fence  erected  by  the 
tenant  for  his  own  convenience,  the  landlord 
shall  not  have  an  action  fSr  this  wrong;  but 
the  remedy  belongs  to  the  tenant,  the  injury 
being  wholly  to  his  rights,  and  not  to  any  per- 
manent rights  of  the  landlord.  Utde  v.  Palister, 
3  Greenl.  6. 

334.  To  extinguish  rent,  the  land  itself,  and 
the  right  to  the  rent,  must  vest  in  the  same 
person.    Phillipg  v.  Bonsai,  2  Binn.  138. 

^  335.  Where  part  of  a  lot  of  land  is  taken  by  a 
city,  to  widen  a  street,  the  lease  of  said  lot  is 
not  thereby  extinguished  ;  nor  is  the  lessee  dis- 
charged from  his  liability  to  pay  the  reserved 
rent  during  the  residue  of  the  term.  But  the 
lessor  and  the  lessee  are  each  entitled  to  recover 
compensation  for  their  respective  damage.  Parks 
V.  City  of  Boston,  15  Pick.  196. 

336.  The  appropriation  of  a  mill  privilege, 
which  was  the  subject  of  the  demise,  by  Die 
canal  comitiissioners,  was  held  not  to  be  an  evic- 
tion by  title  paramount,  so  as  to  discharge  the 
lessee ;  the  lessee  being  entitled  to  compensa- 
tion.    Foils  V.  Huntley,  7  Wend.  210. 

3^)7.  Where  one,  having  intruded  on  the  pub- 
lic highway,  leased  a  part  of  the  land  for  a  term 
of  years,  on  which  the  tenant  erected  a  building, 
but  afterwards,  by  order  of  the  selectmen,  re- 
moved it  from  the  hiehwav,  part  of  which  he 
again  incumbered,  within  the  term,  as  before ; 
it  was  held,  that  the  removal  of  the  building  re- 
stored the  land  to  the  public,  for  their  use,  and 


terminated  the  privity  between  the  lessor  and 
lessee ,  and  that  the  replacing  of  a  building  on 
part  of  the  same  land,  and  continuing  it  after  the 
end  of  the  term,  did  not  restore  any  privity  be- 
tween them,  nor  give  the  lessor  any  right  of 
action,  his  possession  being  already  gone.  Rogers 
V.  Joyce,  4  Greenl.  93. 

338.  Where  the  lessee  covenants  to  keep  in  re- 
pair, and  surrender  the  premises  at  the  end  of 
the  term  in  good  condition,  destruction  by  fire, 
or  other  casualty,  will  not  release  him  from  his 
covenant.  Phillips  v.  Stevens,  16  Mass.  238. 
UalleU  V.  ffylie,  3  Johns;  44. 

339.  Where  the  lessor  does  not  covenant  to 
insure  against  fire,  or  to  repair  the  premises  in 
case  of  any  casualty,  it  is  the  misfortune  of  tlie 
lessee,  and  he  must  pay  rent  in  case  of  accident. 
Fowler  v.  Bott,  6  Mass.  63. 

340.  The  receipt  of  rent,  after  (he  breach  of  a 
covenant,  does  not  operate  as  a  waiver,  unless 
the  rent  received  accrued  subsequent  to  the  act 
which  works  the  forfeiture.  Bleecker  v.  Smith, 
13  Wend.  530. 

341.  Where  a  landlord,  having  leased  property 
to  one  tenant,  subsequently  leases  a  portion  of  the 
same  to  another,  the  first  is  under  no  obligation 
to  resist  tne  second  by  force  in  taking  possession ; 
and  notice  by  the  first  to  the  second  tenant,  after 
a  distress  limited  by  the  landlord  on  the  former, 
that  he  should  consider  him  his  tenant,  is  nuga- 
tory and  inoperative.  M'Elderry  v.  Flannagan, 
1  Har.  &  Gill,  308. 

342.  If  a  landlord,  without  the  consent  of  his 
tenant,  uses  privileges  not  reserved  in  the  lease, 
he  is  not  entitled  to  rent.  VaughanY.  Blanehardy 
1  Yeates,  175. 

343.  The  tenant  is  not  entitled  to  a  diminution 
of  rent  for  the  carrying  away  of  a  bridge  on  the 
premises  by  flood,  without  injury  to  the  rest  of 
the  farm.     Smilh  v.  Ankrim,  13  S.  <&.  R.  39. 

344.  If  one  lease  a  house  for  a  year,  and  during 
the  term  it  is  rendered  uninhabitable  by  a  storm, 
the  rent  ought  to  be  apportioned  according  to  the 
time  it  was  occupied.  Nott,  J.  dissenting.  Rip' 
ley  V.  Wightman,  4  M'Cord,  447. 

345.  A  leased  to  B  for  a  number  of  years  a 
dwelling-house  and  two  lots  at  a  certain  annual 
rent,  and  covenanted  in  the  lease  to  make  some 
additions  to  the  buildings  and  furnish  some  fur- 
niture for  the  house ;  the  tenant  entered  into  and 
occupied  the  premises,  and  the  landlord  sued  for 
two  years'  rent.  Held,  that  the  landlord's  not 
having  made  the  additions,  dec.,  as  agreed  on, 
was  no  bar  to  the  action.  Bryan  v.  Fisher,  3 
Blackf.  316. 

346.  In  an  action  upon  an  express  contract  to 
pay  rent  for  a  house,  it  was  held  no  defence  that 
the  premises  were  seized  upon  and  destroyed, 
and  the  lessee  evicted,  by  an  armed  force.  Wag' 
ner  v.  White,  4  Har.  &.  J.  564. 

347.  A  tenant  under  a  lease  must  pay  rent  for 
the  time  he  peaceably  enjoyed  the  premises,  but 
not  for  the  time  he  was  prevented  by  the  casual- 
ties of  war.     Bayly  v.  Latorence,  1  Bay,  499. 

348.  As  to  what  interruption,  in  the  possession 
of  the  demised  premises,  will  suspend  the  rent, 
vide  Vaughan  v.  Blanchard,  4  Dall.  124. 

XIII.   ConstmeHon  of  certain  Statutes, 

349.  By  the  expression,  **  expiration  of  the 
lease  "  within  the  Connecticut  statute  prescrib- 
ing a  summary  process  to  recover  possession  of 
real  estate,  is  meant  an  expiration  by  lapse  of 
time,  and  by  the  expression  "holds  over  the 
term  of  the  lease,"  in  the  same  statute,  is  meant 
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Um  holding  beyond  the  period  specified  in  the 
leaae  for  iU  duration ;  eonieqaently,  the  court  has 
no  power  to  decide  whether  the  (eeae  has  been 
determined  by  a  forfeiture  on  the  part  of  the 
tenant  in  coneequence  of  the  non-performance  of 
hia  eovenanta  in  auch  leaae,  and  an  entry  by  the 
loaaor.  Du  Baueket  v.  fFAarleti,  Id  Conn.  633. 
Therefore,  where  A  leaaed  lands  to  B  for  the  term 
of  five  yeara,  ten  and  a  half  montha,  from  the 
15th  of  May,  1836,  which  term  the  leaae  declared 
would  expire  upon  the  lat  <^  April,  1843 ;  and  B 
covenanted  to  deliyer  to  A  half  the  produce, 
&c.,  and  to  render  hia  account  annually  ;  and  it 
waa  provided,  that,  if  B  ahonld  fail  to  perform  hia 
covenanta,  it  ahould  be  lawful  for  the  leaaor  to 
enter  into  the  demiaed  premiaea,  and  regain  and 
hold  the  poaaeaaion  thereof,  as  of  his  own  estate, 
in  the  same  manner  aa  if  the  leaae  had  never 
been  made  ;  in  June,  1837,  A  having  given  notice 
puraoant  to  statute,  brought  his  proceaa  to  obtain 

Eoaaeaaion,  and  offered  evidence  to  prove  that  B 
ad  failed  to  perform  hia  covenanta  in  the  leaae, 
and  that  A,  for  auch  nou-perfbrmance,  had  en- 
tered. It  was  held,  that  such  evidence  was  in- 
admiaaible,  and  that  the  fact,  if  proved,  would 
not  entitle  A  to  a  verdict,  ib. 

350.  A  leaae,  before  the  Vermont  act  of  1607, 
by  one  againat  whom  thrre  ia  an  adverae  poa- 
aeaaion, 18  good  againat  the  leaaor.  Rood  v.  iTi/- 
Urdy  Brayt  67. 

351.  Under  the  landlord  and  tenant  act  of 
Pennaylvania,  facta  ahould  be  found  by  the  in- 
quiaition  clearly  and  positively,  not  by  reference 
to  the  vonire  faeims,  Fmkneotoek  t.  Fs««toiuiiier, 
ft  S.  A;  R.  174. 

352.  In  New  York,  until  the  expiration  of  one 
year  after  the  aale  of  landa  and  tenementa,  the 
defendant  in  the  execution  ia  entitled  to  the  poa- 
aeaaion, and  to  the  rente  and  profits,  without  ac- 
countability to  any  one.  EverUen  v.  Satoffer^  2 
Wend.  507. 

353.  In  New  York,  notice  to  the  sheriff  of 
rent  due  to  the  landlord  is  not  necessary,  previ- 
ous to  the  removal  of  goods  sold  from  the  de- 
mised premises ;  if  given  after  a  sale,  so  that  it 
be  before  the  money  is  paid  over  to  the  plaintiff, 
it  is  good.    Beskman  v.  Lannrng,  3  ib.  446. 

354.  An  officer  to  whom  the  execution  of  the 
New  York  statute  authorizing  summary  proceed- 
ings aprainst  tenants  who  hold  over  is  intrusted, 
sued  ^r  acts  done  by  him,  ia  bound  to  them  af- 
firmatively, the  facta  giving  him  jurtadtction. 
Hia  minutea  will  not  be  received  as  evidence  in 
juatification.    EverUon  v.  SuUon,  5  Wend.  281. 

355.  A  judge  who  iaaues  a  warrant,  under  the 
atatute  of  New  York  authorising  anmmary  pro- 
eeedinga  againat  tenanta  who  hold  over,  to  dia- 
poaaeaa  a  peraon,  without  having  juried iction  of 
the  matter,  ia  a  treapaaaer,  and  an  action  liea 
againat  him,  although  the  person  diapoaaeaaed 
came  illegally  into  poeseaaion.  ik.'  Such  illegal 
poaaeaaor  may  maintain  treapaaa  for  an  entry 
upon  him  against  all  the  world,  except  the  right- 
ful owner,  tb. 

356.  In  an  action,  under  the  New  York  atatute, 
for  the  penalty  for  aaaiating  a  tenant  in  conceal- 
ing gooda  removed  from  demiaed  premiaea,  it 
waa  held,  that  a  party  who  detera  a  bailiff  ftom 
taking  property,  by  fiUaely  denying,  with  intent 
to  defraud  the  landlord,  that  the  tenant  ia  the 
owner  thereof,  and  alleging  a  third  peraon  to  be 
the  owner,  anbjecta  himself  to  the  penalty. 
Crafts  V.  Plumb,  11  Wend.  143. 

357.  The  landlord  and  tenant  aet  of  Pennsyl- 
vania, of  Mareh  2l8t,  1772,  applies  to  leases  of  a 
fixed  rent    BUshfond  v.  Dmtiam^  2  S.  &;  R.  480. 


<J68.  In  f^nnsylTtaia,  agniag 
the  statute  for  rent  in  arrear,  without  takiag 
judgment  ds  rotomo  habeMd»,  at  common  Uv, 
discharges  the  renlevin  bond.  Kmmd  v.  Kat 
2  Watts,  432. 

359.  The  rent  of  five  shillings  sterlinf,  re 
served,  by  Lord  Fairfax,  upon  lots  in  the  tova 
of  Winchester,  in  Vii^nia,  were  not  qaitrents, 
but  rents-charge.  Nor  were  such  rents  deatrojed 
by  any  of  the  acta  of  the  commonwealth  pined 
during  the  revolutionary  war.  JforsAeU  t.  Cm- 
rady  5  Call,  364.  Conseqnently ,  such  rent  paased, 
bv  the  devise  of  Lord  Pairiax,  to  Denny  Martin 
Fairfax.  The  Virginia  act  of  eompromisp,  in 
1796,  secured  to  the  purchasers  fVom  Denny  Mar- 
tin Fairfax  all  the  lands  thereby  ceded  to  tbem 
by  the  state  of  Virginia.  And,  eonse^uentljf  the 
deed  from  Denny  Martin  Fairfax  to  Manka]] 
conveyed  all  the  lands  and  renta  belonging  to  tiie 
former  in  Northern  Neck,  except  the  tncta  ex. 
pressly  reserved,  and  the  quitrents.  ib.  There- 
fore the  rents  of  five  shillings  sterling,  in  the 
town  of  Winchester,  pssse  d  by  such  deed,  and 
the  grantee,  after  a  demand  of  the  arrearages, 
and  a  refuaal  by  the  tenant  to  pav,  might  main- 
tain ejectment  to  recover  the  lot  tot  forfeiture  <n 
account  of  non-payment  of  the  rent,  if  there  wai 
no  distress  on  the  premises,  upon  which  the  rent 
miffht  be  levied,  ib.  The  remedy,  in  such  caae, 
follows  the  assignment  of  the  rent ;  for  the  stit 
ute  of  the  32d  Henrv  6,  c.  34,  aa  well  as  the  Vir- 
ginia act  of  aaaembiy,  destroyed  the  diaUnctioa 
of  the  common  law  between  the  grantor's  right 
to  reenter  and  to  distrain,  in  case  of  iee*rentfl, 
which  are  within  the  equity  of  the  statute,  not. 
withstanding  the  words  extend  to  leases  for 
yean  and  estates  for  life  only.  ib. 

360.  The  act  of  South  Carolina  of  1812,  pt-. 
ing  justices  and  freeholders  jurisdiction  betweei 
landlords  and  tenants,  applies  only  to  eases  ob- 
der  written  leases ;  but  the  act  of  1817,  on  the 
same  aubject,  givea  them  juriadiction  over  dit- 
putea  about  alterationa  and  repairs,  allhoa^h  the 
lease  be  not  in  writing.  JlfDommU  v.  Elfi,  1  ^> 
A  M.  501. 

361.  In  Kentucky,  a  sheriff,  levying  an  exe- 
cution on  the  household  furniture  of  a  tenant  in 
the  house,  the  rent  of  which  remains  in  arrear, 
and  proceeding  to  sell  the  same,  although  noti- 
fied thereof,  and  refusing  to  satisfy  the  rent,  is 
liable  to  an  action  on  his  bond  as  sheriC  Git9- 
emor  v.  Edyyard^  4  Bibb,  219. 

362.  A  conveyance  of  school  lands,  under  the 
Ohio  law  directing  leases  to  be  granted  for  9Q 
years,  renewable  forever,  reciting  the  laws  ander 
which  it  was  executed,  is  to  be  constraed  a  lease 
according  to  the  statute,  though  in  terms  it  im- 
ports a  conveyance  in  fee.  Hart  v.  Joknto^  6 
Ham.  87. 

363.  A  lease  for  achool  lands,  in  Ohio,  mnit 
be  acknowledged,  or  it  will  not  be  vilid.  it^' 
son  v.  DaUey,  2  ib.  212. 

XIV.   0<&sr  Jfof ter«. 

364.  A  lease  for  a  term  of  years,  however  lon^i 
is  personal  estate.  Ex  parU  Gutfy  5  Mass.  419 
Montaguo  v.  Smithy  13  ib.  396.  Oapnun  ▼ 
Grav,  15  ib.  439.    But  see.  No.  286,  et  teq. 

365.  A  lease  for  99  years  is  a  chattel  interest, 
and  not  inheritable.  Murdoch  v.  B/Mf^  7 
Ham.  (Part  Ist,)  119.  Mickeu  y.  Wvdnkt,  ib. 
124.     Bt^Aee  y.  ifoU,  3  Ham.  449. 

366.  Where  a  panah,  in  which  there  was  no 
aettled  miniate r,  leased  the  parsonage  land  for 
999  years,  it  was  held,  that  the  lease  vested  in  thi 
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leawet  inch  righto  of  entrvand  poMeasion  aa  the 
parish  had,  whatever  mignt  he  its  effect  as  re- 

farded  a  successor  in  the  ministry.     Clutnw  ▼. 
'sar^em,  16  Pick.  266. 

367.  A  memorandam  for  a  lease  hetween  A 
and  B,  by  which  A  agrees  to  let  on  lease  to  the 
defendant  for  the  term  of,  &c.,  ftom,  &c.,  at  a 
certain  rent  per  annum,  dbc. ;  then  follow  cer- 
tain conditions  to  be  performed  by  "&  \  and  it  is 
added  that  B  on  his  part  agrees  to  take  the 
premises  on  the  said  terms  and  conditions ;  this 
IB  a  lease,  and  not  an  agreement  for  a  lease. 
RoiXta  y.  W-^ity  3  Johns.  44. 

368.  An  agreement  in  these  words,  "It  is 
hereby  agreed,  by  and  between  A  and  B,  that  A 
will  let  to  B  the  use  of  the  county  house  in  L., 
and  B  agrees  to  pay  A  the  sum  of  $250  therefor, 
provided  a  majority  of  the  county  court  will 
agree  thereto,"  is  only  an  agreement  to  lease,  on 
a  precedent  condition.  Byuil  y.  Cooky  4  Conn. 
238.  Held,  that  the  assent  of  the  county  court 
to  such  demise  could  be  given  only  when  acting 
in  a  body,  as  a  court,  and  must  be  proved'  by 
record  evidence,  t^. 

369.  The  right  of  a  widow  to  dower  cannot  be 
made  the  subject  of  a  lease ;  and  a  covenant  to 
pay  her  a  certain  annual  sum,  by  way  of  rent,  is 
a  personal  covenant,  not  binding  upon  the  as- 
signee of  the  lessee,  and  not  running  with  the 
land.     Croadit'9.  Ingraham^  13  Pick.  2S. 

370.  One  holding  an  estate  in  dower  under 
the  widow  cannot,  after  the  termination  of  the 
estate,  set  up  a  claim  for  **  betterments,"  against 
the  reversioner.  Maddoeks  v.  Jettison.  2  Fairf. 
482. 

371.  Where  a  tenant  in  fee  leased  land  for  a 
year,  which  was  afterwards  sold  by  the  sheriff 
before  the  rent  became  due,  under  a  judgment 
against  the  lessor,  it  was  held,  that  the  purchaser 
was  entitled  to  the  rent.  Hart  v.  Israd^  2 
Browne,  22. 

372.  The  purchaser  of  a  lessor's  interest  at  a 
sheriff's  sale  is  entitled  to  the  rent  payable  after 
the  execution  and  acknowledgment  of  the  sher- 
iff's deed.  Bank  of  Pennsylvania  y.  Wise,  3 
Watts,  394. 

373.  A  purchaser  at  a'sheriff 's  sale  is  entitled 
to  rent  from  the  tenant  in  possession  only  from 
the  time  of  the  sheriff's  acknowledging  the 
dcCd.     Seh&erer  v.  Stanley,  2  Rawle,  276. 

374.  If  a  lease  be  made  to  two,  one  as  princi- 
pal, the  other  surety,  and  the  principal  alone 
occupies  and  holds  over,  there  is  no  such  implied 
renovation  of  the  contract  as  to  render  the  surety 
liable  for  rent  accruing  after  the  expiration  of 
the  term.    Brewer  v.  Knapp,  1  Pick.  ^32. 

375.  A  landlord  is  not  liable,  under  the  New 
Jersey  statute,  (Revised  Laws,  146,  §  1,)  for 
the  act  of  his  tenant,  who,  by  setting  fire  to  his 
own  woods,  consumes  the  woods  of  his  neigh- 
bors.    Todd  v.  Collins,  1  Halst.  127. 

376.  Where  a  lessee  makes  a  verbal  promise 
that  he  will  not  plough  more  than  a  stipulated 
quantity  of  land,  damages  may  be  recovered  by 
the  lessor,  for  a  breach  of  this  contract.  Manly 
V.  Pearson,  Coze,  377. 

377.  If  a  lease  of  real  estate  be  made  to  com- 
mence infutwro,  and  it  be  more  than  seven  years 
from  the  making  of  the  lease  to  the  end  of  the 
term,  the  lease  will  be  within  the  Massachusetts 
statute  of  1783,  c  37,  §  4,  requiring  *^any  lease 
for  more  than  seven  years  firom  the  making  "  to 
be  registered.     Chapman  v.  Gray,  15  Mass.  439. 

378.  An  unrecorded  lease  for  10  years  is  void 
altogether  against  creditors.  CHfi  v.  Stockdon, 
4  Litt.  215 
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LARCENY. 

I.  Wkmt  it  Lmreemy, 

n.  Subject  of  Laretny. 

III.  IndieimnU, 

IV.  EmdencB. 

V.   Other  MaUers. 

1.    Wkat  it  Larceny. 

1.  Tlie  taking  by  the  defendant  of  an  artiole 
delivered  to  him  aa  a  lenrant  to  remove  from  one 
room  to  another,  and  converting  the  lame  to  his 
own  uie,  is  larceny  and  not  embezzlement.  U, 
Suuet  V.  Clew,  4  Wash.  C.  C.  700. 

2.  If  the  finder  of  bank  notes  convert  them  to 
his  own  ufe,  with  a  full  knowledge  of  the  owner, 
it  is  not  larceny  but  a  civil  injury.  Porter  v. 
Tennessee,  Mart.  A  Yerg.  226. 

3.  A  bona  fide  finder  of  an  article  lost,  as  a 
trunk  containing  goods,  lost  from  a  stage-coach, 
and  found  on  the  highway,  is  not  guilty  of 
larceny  by  any  subsequent  act  in  secreting  or 
appropriating  to  his  own  use  the  article  found. 
People  V.  Anderson,  14  Johns.  294. 

4.  ^The  finder  of  lost  ^oods  is  bound  by  the 
laws  of  Vermont,  to  advertise  them.  If  he  conceal 
or  convert  them,  he  is  chargeable  with  larceny. 
State  V.  Jenkins,  2  Tyler,  379. 

5.  Larceny  cannot  be  committed  of  goods  and 
chattels  found  in  the  highway,  where  there  are 
no  marks  by  which  the  owner  can  be  ascer- 
tained.    Tyler  v.  People,  Breese,  227. 

6.  One  taking  staves,  though  under  a  contract 
with  the  owner  to  have  half  for  making  them, 
may  be  guilty  of  larceny.  State  v.  Jones,  2  Dev. 
A  Bat.  S44. 

7.  If  a  person  finds  personal  property  on  the 
highway,  knowing,  or  having  the  means  of 
knowing,  the  owner,  and  does  not  restore  it,  but 
converts  it  to  his  own  use,  such  conversion  will 
constitute  larceny.    State  v.  Weston,  9  Conu.  527. 

8.  Where  a  miller,  having  received  barilla  to 
grind,  fraudulently  retained  part  of  it,  returning 
a  mixture  of  barilla  and  plaster  of  Paris,  it  was 
held  to  be  larceny.  Commonwealtk  v.  James,  1 
Pick.  375. 

9.  Obtaining  goods  by  a  fraudulent  purchase, 
the  vendor  delivering  them  with  an  intention  to 
part  with  the  property  in  the  goods,  in  no  case 
constitutes  a  larceny  Movrey  v.  fValsh,  6  Cow. 
238. 

10.  False  pretences  and  artifices  in  obtaining 
another's  property,  by  one  entertaining  a  feloni- 
oas  design,  will  make  larceny,  provided  it  does 
not  appear  that  a  temporary  trust  or  possession 
was  extended  to  the  party.  Wilson  v.  State,  1 
Port.  118. 

11.  A  larceny  may  be  committed  of  goods  ob- 
tained from  the  owner  by  deliveiy,  if  obtained 
animo  fnrandi.     State  y.  Gorman,  2  N.  &  M.  90. 

12.  It  is  not  constructive  larceny,  in  Pennsyl- 
vania, to  induce  one  by  fraudulent  means  to  part 
with  the  property  in  goods,  this  description  is 
confined  to  the  possession  of  goods.  Lewer  v. 
Commonu>eaUh,  15  S.  &,  R.  93. 

13.  Under  an  indictment  for  stealing  a  horse, 
the  jury  were  charged  that  the  question  was,  the 
intention  to  steal  at  the  time  of  the  taking :  an 
indictment  as  for  obtaining  goods,  dec.,  under 
false  pretences,  would  not  lie,  it  seems,  unless 
there  were  a  consent  of  the  owner  to  the  taking. 
State  V.  Smith,  2  Tyler,  272.     See  2  T^ler,  352. 

14.  Larceny  may  be  committed  on  one's  own 
property,  where  the  intent  is  to  charge  another 


with   the    value  of  it     Palmer  v.  Psopic,  10 
VTend.  165. 

15.  Upon  an  indictment,  in  Virginia,  fat  stet). 
ing  a  free  mulatto  bov,  knowing  at  the  time  tint 
he  was  free,  it  was  held,  that  the  offence  vas 
complete,  under  the  statute,  by  the  kidnapping, 
without  the  actual  sale.  DaotnpmVs  east^  1 
Leigh.  568.  Held,  also,  that  the  stealing  a  free 
negro,  with  felonious  intent  to  appropriate  bim, 
was  criminal,  whether  the  person  so  stealing  hisi 
knew  him  to  be  free  or  not ;  and  that  an  tTcr- 
ment  of  knowled^  in  the  indictment  need  not 
be  proved,  but  might  be  regarded  as  surplusegt. 
ib.  Held,  also,  that  the  consent  of  the  boj,  tf 
given,  he  being  only  of  eight  years  of  age,  woold 
not  excuse  the  offence,  if. 

16.  If  one  takes  the  goods  of  another  out  of 
the  place  where  they  were  put,  though  he  it 
detected  before  they  are  actually  carried  nwaj, 
the  larceny  is  complete.  State  ▼.  WUson,  Coxe, 
439. 

17.  If  several  packages  of  goods  be  deliveifd 
to  a  common  earner,  to  De  transported  in  a  bodr, 
as,  for  instance,  a  wagon-load,  an  abstraction  of 
one  entire  package  constitutes  a  taking  in  tlie 
sense  of  larceny.  Commontoealtk  v.  Brovm,  4 
Mass.  580.    See  Dame  v,  Baldwin,  8  ib.  518. 

18.  A  servant  employed  to  drive  the  wagon  of 
a  common  carrier  cannot  claim  the  exemption  d" 
his  master,  in  case  of  a  fraudulent  abstraction 
of  goods  intrusted  to  his  care,  which  would  not 
amount  to  technical  larceny  in  the  master.  Ceo- 
monwealth  v.  Brown,  4  Mass.  580. 

19.  If  a  hostler,  in  charge  of  a  horse,  takei 
him  away,  animo  fnrandi,  it  is  a  felony ;  if  he 
takes  him  only  to  use  him,  and  then  return  him 
again,  it  is  a  breach  of  trust.  Stats  v.  Seff,  1  Bejt 
242. 


11.   Snhjeet  of  Larceny. 

20.  Under  the  Pennsylvania  statute  of  April 
5th,  1790,  taking  of  bills  obligatory,  is  poniib- 
able  as  larceny ;  neld,  that  taking  one  bill  obli^- 
tory  is  larceny.  ComwumweaUk  ▼.  Messinger,  I 
Binn.  273. 

21.  Under  the  Pennsylvania  law,  the  notef  of 
unincorporated  banks  are  not  the  subject  of  \u- 
ceny  —  the  fact  of  incorporation  should  be  ftttfd 
in  the  indictment.  Spongier  v.  Commonwtellk, 
3  Binn.  533. 

22.  Under  the  Pennsylvania  act  of  S2d  of 
March,  1817,  a  note  in  the  nature  of  a  bank  note, 
issued  by  an  individual,  is  the  subject  of  larcenj 
Sylvester  v.  Girard,  4  Rawle,  185. 

23.  An  indictment  for  stealing  «*  one  bank  note 
of  the  bank  of  Baltimore,"  is  bad.  Commanweelik 
V.  JIfDoweU,  1  Browne,  359. 

24.  A  prosecution  may  be  maintained,  under 
the  Virginia  act  of  1806,  for  stealing  a  bank  note 
of  any  other  state.  Cummings  v.  Commonweelik, 
2  Virg.  Cas.  128. 

25.  The  Virginia  law  of  1806,  which  made  it 
felony  to  steal  any  '*  bank  note,*'  embraced  tnj 
available  chose  in  action  bearing  that  name;  noir 
is  the  meaning  of  the  term  restricted  by -the  8th 
section  of  the  act  of  1819.  Pomeroy  v.  Com»^ 
wealth,  ib.  342. 

26.  The  act  of  South  Carolina  of  March  5th, 
1737,  makes  it  larceny  to  steal  a  bank  note,  if  it 
be  proved  to  be  a  genuine  bank  note.  *  SUU  t. 
TOlery,  1  N.  dk  M.  9.     State  v.  Casedos,  ib.  91 

27.  The  statute  of  Alabama,  making  "  proB»' 
issory  notes  *'  the  subject  of  larceny,  does  not 
include  «'  bank  notes."  Culp  v.  Stste^  1  Po^ 
33. 
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88.  All  indictment,  alleging  the  larceny  of 
"bills  of  credit,"  is  bad  —  the  state  having  no 
authority  to  issue  such  bills,  ib. 

29.  An  indictment  will  not  lie  for  larceny  of 
<(  bills  of  credit  on  the  United  States  Bank,^'  of 
amounts  less  than  such  bank  is  authorized,  by  its 
charter,  to  issue.   t6. 

30.  Invalid  bonds,  notes,  &c.,  are  not  the  sub- 
ject of  larceny.     Wilson  v.  SuUe^  ib.  118. 

31 .  Money,  and  bank  notes,  and  coin,  are  per- 
sonal ^oods,  within  the  meaning  of  the  16th  sec- 
tion of  the  crimes  act  of  1790,  c.  36,  respecting 
stealing  and  purloining  on  the  high  seas.  u. 
States  v.  MouUoUy  5  Mason,  537. 

32.  "  Personal  goods,"  under  the  act  of  con- 
gress, of  1790,  c.  9,  (36,)  do  not  include  choses 
in  action,  the  latter  not  being  the  subject  of  lar- 
ceny at  common  law.  U,  States  v  DaviSy  5  Ma- 
son, 356. 

33.  At  common  law,  a  chose  in  action  is  not 
the  subject  of  larceny.  CuLp  v.  Statt^  1  Port. 
33. 

34.  Doves,  being  animals  ftrtt  naturm^  cannot 
be  the  subjects  of  larceny,  unless  when  in  the 
custody  of  the  owner,  as  in  a  dove-house.  Com- 
montoeaUh  v.  Ckacty  9  Pick.  15. 

35.  A  martin,  caught  in  a  trap  in  the  woods, 
cannot  be  a  subject  of  larceny  while  it  remains 
in  the  trap.    J^orton  v.  Ladd^  5  N.  Hamp.  203. 

36.  A  mere  letter  is  not  a  subject  of  larceny, 
and  takinff  it  away  is  not  a  criminal  offence. 
Payne  v.  People^  6  Johns.  103. 

37.  The  word  barilla  is  good,  in  an  indictment, 
as  a  denomination  of  a  subject  of  larceny.  Com^ 
montoeaUh  v.  Jaines,  1  Pick.  375. 

38.  An  indictment  lies  for  taking  skins  from 
an  Indian  camp,  in  the  absence  of  the  Indians. 
Pennsylvania  v.  Becomb,  Addis.  386. 

39.  Under  the  act  of  South  Carolina  of  1826, 
corn  growing  in  a  field  is  a  subject  of  larceny, 
although  not  previously  severed  from  the  soil. 
State  V.  Stephenson^  2  Bailey,  334. 

III.   Indictmsnt, 

40.  An  information  for  theft  described  the 
property  alleged  to  be  stolen  as  **  thirteen  bills 
against  the  Hartford  Bank,  each  for  the  pay- 
ment and  of  the  value  of  $10,  issued  by  such 
bank,  being  an  incorporated  bank  in  the  state." 
Held,  that  this  description  was  sufficiently  cer- 
tain.    Salisbury  v.  State^  6  Conn.  101. 

41.  An  indictment  for  larceny  stated  that  the 
defendant  stole  ^'four  promissory  notes,  com- 
monly called  bank  notes,  ^iven  for  the  sum  of 
$50  each  by  the  M.  bank,  m  New  York,  which 
were  due  and  unpaid,  of  the  value  of  $200,  the 
goods  and  chattels  of  P.  C,  then  and  there  found." 
Held,  that  it  was  a  sufficient  description,  without 
raying  that  they  were  the  property  of  P.  C. ;  the 
word  *<  chattels  "  denoting  property  and  owner- 
ship.    People  V.  Holbrook,  13  Johns.  90. 

42.  A  general  description  of  a  bank  note,  as 
**  current  in  the  United  States,"  is  sufficient  in 
an  indictment  for  a  larceny  thereof.  Common- 
wealth y.  Moseley,  2  Virg.  Cas.  154. 

43.  An  indictment  which  charges  a  larceny  of 
bank  notes,  "  of  the  value,  d^c,  of  the  money, 
goods,  and  chattels,  of  one  6.  T.,  and  fVom  the 
said  G.  F.,"  is  a  sufficient  averment  of  property 
m  the  said  notes  in  G-.  F.,  the  person  from  whom 
they  were  stolen,  afler  verdict;  and  the  words, 
**  money,  goods,  and  chattels,  of"  may  be  re- 
jected as  surplusage,  ib. 

44.  In  an  indictment  for  larceny,  the  names  of 
the  person  or  persons  to  whom  the  goods  belong 
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must  be  truly  stated.     State  v.  Dtoyre^  2  Hill, 
S.  C.  287. 

45.  Under  the  Massachusetts  statute  of  1784, 
c.  66,  §  1,  providing  against  the  stealing  of  **  any 
note  or  certificate  of  any  bank,  or  any  public 
office,  securing  the  payment  of  money  to  any 
person,  or  certifying  that  the  same  is  due,"  an  in- 
dictment was  held  sufficient  which  charged  the 
defendant  with  stealing  a  **  bank  note  "  of  a  cer- 
tain value,  without  a  more  particular  description 
of  the  note.  Commonwealth  v.Riehards^  1  Mass. 
337. 

46.  An  indictment  for  stealing  three  promissory 
notes,  called  bank  notes,  on  the  bank  of  the 
United  States,  is  good.  McLaughlin  v.  Common- 
wealth,  4  Rawle,  464. 

47.  In  an  indictment,  upon  the  Maryland  act 
of  1809,  c.  138,  for  stealing  a  bank  note,  it  is 
sufficient  if  the  offence  is  charged  in  the  language 
of  the  statute.  State  v.  Cassel^  2  Har.  &  Gill, 
407. 

48.  In  an  indictment  for  stealing  bank  notes, 
under  the  Virginia  act  of  1806,  it  should  be 
charged  that  mey  were  feloniously  stolen,  al- 
though by  the  act  it  is  not  denominated  a  felony. 
Barker  v.  Commonwealth,  2  Virg.  Cas.  122.  Such 
indictment  must  charge  that  they  are  the  bank 
notes  of,  or  belong  to,  some  person  or  persons  by 
name,  or  of  or  to  some  persons  to  the  jurors 
unknown,  and  a  defect  in  such  particular  is  fatal, 
and  not  cured  by  the  statute  of  jeofails,  ib, 

49.  In  an  indictment,  for  the  larceny  of  bank 
notes,  under  the  Virginia  statute  of  1819,  it  is 
not  necessary  that  it  should  charge  that  the 
stealing  was  from  the  possession  of  any  one. 
Jlngel  V.  Commonwealth,  2  Virg.  Cas.  228. 

50.  [n  an  indictment  for  larceny  of  promissory 
notes,  the  value  of  the  notes  must  be  alleged ; 
and  a  description  of  the  notes,  as  being  of  cer- 
tain amounts,  is  not  tantamount  to  an  averment 
of  their  value.     Wilson  v.  State,  1  Port.  118. 

51.  If  the  indictment  charges  the  stealing  '*of 
a  slave  of  £.  out  of  the  possession  of  E., '  and 
the  proof  is,  that  **the  defendant  stole  him  "  out 
of  the  possession  of  T.,  to  whom  the  slave  was 
hired  for  a  year  by  E.,  the  owner  of  the  slave, 
judgment  must  be  for  the  defendant.  Common- 
wealth V.  Williams,  1  Virg.  Cas.  14. 

52.  On  an  indictment  for  larceny,  the  first 
count  charged  the  defendant  with  stealing  a 
slave,  **  of  me  goods  and  chattels  of  J.  H.,  from 
the  possession  of  J.  H."  The  second  count  was 
like  the  first,  except  that  it  did  not  charge  the 
slave  with  being  taken  from  the  possession  of 
any  one.  Neither  count  found  the  offence  to 
have  been  committed  contra  formam  statuti. 
The  jury  found  that  the  slave  was,  at  that  time,  a 
runaway.  Held,  that  the  defendant  must  be  ac- 
quitted on  the  first  count,  the  slave  not  being  in 
the  actual  possession  of  J.  H.,  and  on  the  second, 
because  the  offence  charged  was  not  one  at  com- 
mon law.     Commonwealth  v.  Hays,  ib.  122. 

53.  In  an  indictment  for  stealing  cotton,  in 
which  there  were  two  counts,  one  averring  it  to 
be  "  of  the  goods  and  chattels  of  N.  L.,"  the  other 
"  of  the  goods  and  chattels  of  a  person  unknown," 
the  prisoner  may  be  convicted  and  sentenced  on 
the  second  count,  and  acquitted  of  the  first ;  and  a 
motion  to  quash  the  second  count,  on  the  ground 
that  he  has  not  been  examined  for  the  offence, 
will  be  overruled.  Mahry  v.  Commonwealth,  2 
ib.  396. 

54.  In  an  indictment  for  stealing  bank  notes, 
**  purporting  on  their  faces  to  be,  and  being,  bank 
notes  of,  and  issued  by,  banks  chartered,"  dec., 
the  latter  part  of  the  allegation  may  be  rejected 
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u  wrpIuMfe ;  mnd  it  is  ttnnecei«ary,  in  aocli 

to  giye  proof  of  the  chartera  of  thoM  banlLi. 

F^nuroy  y.  Ctmm»mw4Mltk^  2  Virff.  Cm.  342. 

55.  IndictmenU  for  horse-ateuiaf  Deed  not 
eonolnde  contra  formam  stmtuti  ;  and  eyen  if  it 
were  vrc^r  that  they  aboald,  the  omiaaion  ia 
cured  by  the  Virginia  atatttte  of  jeofaila.  CkaUg 
▼.  Commonidemlth,  ib.  960. 

56.  In  larccDj,  at  oomaaon  la v^  the  indictaent 
need  not  charge  that  the  geoda  were  atolen  from 
the  poaaeaaion  of  the  owner,  or  of  any  other  per- 
aoD.     Thompson  y.  CommontDeaUhf  ib.  135. 

57.  On  an  indictment  lor  grand  larceny,  the 
jnry  may  find  a  priaoner  guilty  of  petit  larceny. 
SttiU^  V.  Wood^  I  Rep.  Con.  Ct.  29. 

58.  In  South  Carolina,  a  jury  may  find  a  per- 
aon  guilty  of  petit  larceny,  who  ia  proyed  to  haye 
atolen  prt^erty  proved  to  be  of  greater  yaloe 
than  12  pence.     StaU  y.  Btmut^  Const.  Rep.  693. 

59.  One  indicted  for  horae-atealing  was  found 
**  guilty  of  petit  larceny ;  "  the  court  would  not 
pronounce  judgment  <^  petit  larceny  against  him, 
but  sent  him  back  for  trial.  StaU  y.  ^mrgin^  1 
M'Cord,  S252. 

60.  Where  two  were  indicted  for  grand  larceny, 
and  the  proof  against  both  was  the  aame, —  and 
the  jury  found  one  guilty  of  grand  and  the  other 
oi  petit  larceny, — a  new  trial  waa  granted.  SUUo 
T.  Lsncm^,  Harper,  183. 

61.  Two  persona  being  indicted  together  for 
stealing  the  same  gooda,  one  cannot  be  convicted 
of  petit  larceny  and  the  other  of  grand  larceny. 
StaU  y.  Davi$,  3  M'Cord,  187. 

IV.   Efridtnee. 

63.  On  a  fici  Com  prosecution  for  larceny,  the 
pioaecutor  may  be  admitted  to  testify  to  the  loaa 
of  the  goods,  and  the  identity  of  them.  Gilbert 
y.  StuLdman^  1  Root,  403. 

63.  The  owner  of  stolen  bank  bills. is  a  com- 
petent witness  on  the  prosecution  for  the  steal- 
ing.   Stmt*  y.  CoModoSy  1  N.  A;  M.  91. 

64.  In  a  public  prosecution  for  theft,  in  Con- 
necticut, the  owner  of  the  goods  is  a  competent 
witness  to  proye  the  facts  alleged  in  the  infor- 
mation. SauMmry  y.  State^  6  Conn.  101.  So, 
also,  is  an  innkeeper,  in  whose  inn,  and  from 
whose  guest,  the  goods  were  stolen,  a  competent 
witness,  in  such  prosecution,  to  prove  the  facta 
alleged  in  the  information,  tfr. 

65.  On  a  charge  of  shop-breaking  and  larceny, 
possession  of  part  of  the  stolen  goods  is  prima 
facie  evidence,  both  of  the  larceny  of  the  whole 
property  stolen,  and  of  the  breaking  and  enter- 
ing.    Commonwealtk  v.  Millard^  1  Mass.  6. 

66.  Possession  of  stolen  goods  is  prima  facie 
evidence  of  guilt;  whetlier  the  circumstances 
amounted  to  a  possession,  or  how  far  they  were 
such  as  to  rebut  the  presumption,  is  for  the  jury 
to  determine.     State  v.  Brewster^  7  Verm.  12&. 

67.  Possession  of  stolen  goods,  by  the  pris- 
oner, throws  upon  him  the  burden  of  accounting 
for  their  possession.  StaU  v.  Weston^  9  Conn. 
527. 

68.  Possession  of  stolen  property,  without  be* 
Ing  able  to  give  a  credible  account  of  the  pos- 
session, 'm  prima  facie  evidence  of  larceny.  Penn- 
sylvania V.  MyerSy  Addis.  320. 

69.  The  lapse  of  two  months,  between  the  loss 
of  articles  stolen  and  the  finding  them,  is  not 
sufficient  to  rebut  the  presumption  of  guilt 
arising  from  their  being  found  in  the  defendant's 
possession.     State  v.  Bennett  Const.  Rep.  692. 

70.  On  trial  of  an  indictment  for  the  larceny 
01  a  watch,  evidence  of  another  larceny  of  a 


cloak,  committed  by  the  priaoner^  ia  not  eAmm 
ble  for  any  pnrpoae.  Walker*is  eass,  1  LeigiL 
574. 

71.  In  a  prosecution  for  stealing  a  puticnlu 
horse,  it  cannot  be  given  in  evtdenea  that  the 
defendant  was  associated  with  hons  tlucTei. 
Cheny  v.  State,  7  Ham.  (Part  1st,)  222. 

72.  On  the  trial  of  an  indictment  for  stetling 
a  bank  bill,  note,  Ac,  under  the  Kew  York 
statute,  1  N.  R  L.  174,  parol  evidence  of  tlie 
contents  of  the  bills,  or  notes,  is  admiisible, 
without  accounting  for  their  non-production. 
P«^Ib  ▼-  Holbrooky  13  Johns.  90. 

73.  An  indictment  for  larceny,  charging  that 
the  gooda  atolen  were  the  property  of  A,  ii  not 
auatained  by  proof  that  they  belonged  to  A  and 
B,  as  partners,  and  that  they  were,  at  the  time  d 
the  larceny,  in  A's  possession,  Hogg  v.  SteU^  3 
Blackf.  326. 

74.  An  indictment  for  larceny  ia  not  rapportfd 
by  evidence  that  the  defendant  had  received  or 
pnrchaaed  the  goods  knowing  them  to  be  stolen, 
although,  by  statute,  the  punishment  for  tiie 
offence  proved  be  the  same  with  that  charged. 
Ross  y.  State,  1  ib.  390. 

75  Where  a  miller  waa  indicted  for  itealing 
barilla,  and  the  evidence  waa,  that  he  retained  a 
part  of  it,  returning  a  mixture  of  barilla  and 
plaster  of  Paris,  it  was  held,  that  the  com- 
monwealth was  not  bound  to  produce  the  truck- 
man who  carried  the  barilla  to  and  from  the 
mill,  to  prove  that  it  was  not  adulterated  in  tbe 
transportation,  although  there  was  only  circum- 
stantial evidence  to  prove  that  it  was  adulter- 
ated by  the  defendant.  Comnunaeealtk  v.  Jamu^ 
1  Pick.  375. 

76.  Upon  the  trial  of  an  indictment  againit  a 
married  woman  for  larceny,  eyidenoe  that  her 
husband  had  paid  a  aum  oi  money  to  the  prose- 
cutor, to  procure  his  absence,  is  inadmiaaible  on 
the  part  of  the  government,  unless  it  is  shovn 
that  the  act  was  done  with  her  knowledge.  Com- 
monwealtk  v.  Bobbins,  3  ib.  63. 

77.  In  an  indictment  for  larceny,  it  is  not  in* 
dispensably  necessary  to  pr«>dace  the  stolen  notea 
upon  the  trial.    Moore's  case,  2  Leigh.  701. 

78.  In  an  indictment  for  stealing  bank  noteB» 
purporting  on  the  &ce  of  them  to  Iw  the  notes  of 
certain  banka,  the  notea  produced  in  evidence 
must  correspond  therewith.  Pomeroy  v.  C<mr 
monwealtk,  2  Virg.  Cas.  342. 

79.  In  a  prosecution  for  atealing  a  bank  note, 
if  it  ia  proye,d  that  the  prisoner  felonioaslj  stole 
the  note,  and  passed  it  away  as  genuine,  he  will 
be  precluded  trom  caJliuff  upon  the  government  * 
for  further  proof  that  ue  note  Was  of  vnine. 
Cummings  v.  Commonwealtk,  ib.  128. 

80.  A  jury  may  find  a  defendant  guilty  of 
petit  larceny  without  proof  of  the  valoe  of  the 
article  stolen,  if  it  is  of  any  intrinsic  worth. 
StaU  V.  Slack,  1  Bailey,  330. 

81.  In  an  indictment  for  stealing  notes  belong- 
ing to  a  certain  corporation,  the  court  is  bound 
to  presume,  after  yerdict,  that  the  corponte  ex- 
istence of  the  company  was  proved  to  the  jaryi 
or  admKted  by  the  prisoner.  LUhgow  v.  Cvm' 
mon^eaUk,  2  Vir|p.  Use.  297. 

62.  Under  an  mdictment  for  larceny,  a  taking 
as  well  as  carrying  away  must  be  shown.  P<a*' 
s^vania  v.  Ccanpbdl,  Addis.  232. 

83.  The  identity  of  one  indicted  for  larceny 
being  proved  only  by  the  oath  of  one  witness, 
whose  testimony  was  shaken  by  circumstances, 
a  verdict  of  *•*•  guilty  "  was  set  aside,  and  a  ne« 
trial  granted.  6tato  y.  Wood,,  1  Bep  Con 
Ct.  29. 
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V.     Other   Matters. 

84.  Where  a  lajrceav  is  eomiDitted  in  a  place 
not  ander  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  it  maj  yet  be  punishable  under 
the  3d  section  of  the  act  of  congress  of  1825, 
e.  270.     U.  States  v.  Davis^  5  Mason,  356. 

85.  Larceny  committed  on  board  an  American 
«hip,  in  an  enclosed  dock,  in  a  foreijra  port,  is 
not  punishable  under  the  statute  of  Soth  April, 
1790,  c.  9,  §  16.  U.  Staus  y.  HamUtan,  1  Ma- 
son, 152. 

86.  A  person  stealing  goods  in  another  state, 
and  bringing  them  into  Massachusetts,  maj  be 
indicted  there  for  the  larceny.  Commotuoealtk 
▼.  CulUnSf  1  Mass.  116.  Commonwealth  v.  JSin^ 
dretct,  2  ib.  14.  So  may  the  receiver  of  such 
fltolen  goods  here  be  indicted  for  the  receiving 
there,  tb, 

87.  The  stealing  of  a  horse  in  another  state, 
and  carrying  him  mto  Connecticut,  is  larceny  in 
the  latter  sUte.     State  v.  EUis^  3  Conn.  185. 

88.  Where  a  foreigner,  who  has  committed 
larceny  abroad,  comes  into  the  state  of  New 
York,  and  brings  the  stolen  proper^^  with  him, 
he  may  be  tried^  convicted,  and  punished,  in  the 
•ame  manner  as  if  the  larceny  had  been  commit- 
ted in  that  state.  People  v.  Burke,  11  Wend.  129. 

89.  In  Alabama,  a  person  may  be  indicted  for 
having  property  in  his  possession  in  that  state 
which  was  stolen  by  him  in  another  state.  State 
▼.  Seay,  3  Stew.  123.  The  indictment,  in  such 
case,  must  allege  that  the  possession  was  felo- 
nious, t^. 

90.  If  goods  be  stolen  in  one  county,  and  car- 
ried into  another,  the  thief  may  be  indicted  in 
either,  the  offence  being  complete  in  both. 
Cousin's  ease,  2  Leigh.  708. 

91.  One  aiding  and  abetting  in  a  larceny  in 
one  county,  ancT  afterwards  concerned  in  the 
possession  and  disposal  of  the  stolen  property  in 
another  county,  though  the  goods  were  removed 
to  this  latter  county  without  his  agency  or  con- 
sent, may  be  convicted  of  larceny  in  this  latter 
county.     Commonwealth  v.  DewiU,  10  Mass.  154. 

92.  An  indictment  for  larceny,  charging  the 
goods  stolen  to  be  the  property  of  A,  is  not  sup- 
ported by  evidence  that  they  were  the  property 
of  A  and  B,  who  were  partners.  Commonwealth 
y.  Trimmer,  1  ib.  476. 

93.  Where  a  bailee  of  a  sheriff  received  ftom 
aim  personal  chattels,  which  had  been  attached, 
giving  an  accountable  receipt,  with  a  promise  to 

edeliver  the  same  on  demand,  it  was  held,  that 
ihe  bailee  had  no  such  special  property  in  the 
chattels  as  to  support  an  indictment  for  larceny 
from  such  bailee.  Commonwealth  v.  Morse,  14 
ib.  217. 

94.  In  an  indictment  for  larceny,  the  articles 
alleged  to  be  stolen  must  be  averred  to  be  '^  of 
the  goods  and  chattels  "  of  the  right  owner,  if 
known ;  or  of  the  goods  and  chattels  of  some 
person  unknown,  ib,  217.  CommonweaUh  v.  Jlfeii- 
ley,  12  Pick.  173. 

95.  Upon  the  conviction  of  a  thief  or  robber, 
the  owner  is  entitled  to  restoiation  of  the  thing 
stolen,  or  its  produce.  Lanee  v.  Cowan,  1  Dana, 
195. 

96.  The  right  owner  of  stolen  property  may 
have  restitution  from  a  honafde  purchaser,  ib. 

97.  A  receiver  of  stolen  goods,  knowing  them 
to  be  such,  may,  under  the  Connecticut  statute 
of  18O0,  be  prosecuted,  as  a  principal.  State  v. 
Westtm,  9  Conn.  527. 

98.  Receivers  of  stolen  goods,  taken  otherwise 
than  by  burglary   or    house-breaking,  are  not 


indictable  under  the  act  of  South  Carolina  of 
August  23,  1769.  State  v.  Sanford,  1  N.  &  M. 
512. 

99.  The  receiving  of  a  stolen  bank  note  is  not 
the  receiving  of  stolen  goods,  within  the  mean- 
ing of  the  Virginia  act  of  1793,  c.  109.  Ruther- 
ford V.  CommonweaUh,  2  Virg.  Cas.  141. 

100.  A  prisoner  was  indicted  as  a  receiver 
of  goods  stolen  by  a  slave,  who  had  been  con- 
victed, and  punished  therefor,  under  the  2d  stat- 
ute of  Aniie,  c.  9,  then  in  force  in  South  Caro- 
lina, and  was  found  guilty  ;  but  a  new  trial  was 
allowed  on  the  grounds  that  that  statute  was 
intended  to  apply  only  to  cases  where  the  princi- 
pal offender  had  not  been  convicted,  and  that, 
although  the  receiving  of  stolen  goods  was  a 
misdemeanor  at  common  law,  the  S&  and  4th  of 
William  and  Mary,  c  9,  (in  force  in  South  Caro« 
lina,)  operated  as  a  repeal  of  the  common  law. 
State  V.  Counsil,  Harper,  53. 

101.  A  person  allowed  a  trunk  of  stolen  goods 
to  be  sent  on  board  a  vessel,  in  which  he  had 
taken  his  passage,  as  a  part  of  his  luggage  ;  and 
this  was  held  a  reception  of  the  goods  sufficient 
to  justify  his  conviction  under  the  statute  against 
receiving  -stolen  goods.  State  v.  Seovd,  1  Rep. 
Con.  Ct.  274. 

102.  A  man  was  indicted  for  stealing  a  cow 
and  a  calf,  and  there  was  ample  proof^that  he 
had  stolen  the  cow,  but  none  against  him  as  to 
the  calf,  and  the  jury  found  a  general  verdict  of 
guilty.  A  new  trial  was  granted,  because  the 
penalty  was  in  proportion  to  the  number  of 
animals  stolen ;  although  in  ordinary  cases  of 
larceny,  where  one  is  charged  with  having 
stolen  several  articles,  and  is  proved  to  have 
stolen  some  and  not  all  of  them,  a  general  ver- 
dict is  good,  because  the  punishment  will  be  the 
same.    State  v.  Bunten,  2  N.  dk  M.  441. 

103.  On  a  conviction  of  larceny  of  money,  the 
court  ought  not  to  enter  judgment  against  the 
prisoner  for  the  amount,  nor  award  an  execution 
in  favor  of  the  person  from  whom  it  was  stolen. 
CommMvwealtk  v.  Henley,  1  Virg.  Cas.  145. 

104.  Under  the  Virginia  act  of  February  21st, 
1823,  a  free  person  of  color,  for  the  offence  of 
grand  larceny,  may  be  condemned  to  be  sold  as 
a  slave,  and  transported  and  banished  beyond 
the  limits  of  the  United  States.  Mdridge  v. 
CommonweaUh,  2  ib.  447. 

105.  The  1st  section  of  the  Virginia  act  of 
February  21st,  1823,  c.  32,  does  not  extend  to 
grand  larceny,  nor  to  any  offence  which,  at  the 
.time  of  the  passage  thereof,  might  have  been 
punished  by  imprisonment  in  the  penitentiary 
for  more  than  two  years.  Commonwealth  v. 
Shelton,  ib.  384. 

106.  On  an  indictment  for  larceny,  if  value  is 
alleged  of  part  of  the  articles  stolen,  and  none 
of  the  remainder,  though  charged  to  consist  of 
coin,  judgment  will  be  arrested  as  to  that  part 
to  which  no  value  is  ascribed.  Commonwealth  v 
SmUh,  1  Mass.  245. 

107.  The  true  rule  of  value  of  a  bank  note,  for 
the  purpose  of  graduating  the  offence  of  stealing, 
is  the  sum  which,  on  its  face,  it  promises  to  pay. 
State  V.  Cassel,  2  Har.  d&  Gill,  407. 

108.  In  Connecticut,  on  a  pu  tarn  prosecution 
for  larceny,  the  iury  must  find  the  value  of  the 
goods  stolen,  or  judgment  will  be  arrested.  Git' 
beri  v.  Steadman,  1  Root,  403 

109.  Larceny  is  an  offence  bailable  at  common 
law.    FoUy  v.  People,  Breese,  31. 

110.  One  who  is  deaf  and  dumb  may  be  put  on 
trial  for  larceny.  Commonwealth  v.  HiU,  14 
Mass.  207. 
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le  of  I>JI9,  ■■  to  Urcciii 
i!  before  the  lit  of  ftUj,  1834.    AtUm.\ 
€,  2  Leigh.  727. 

113.   LoTcenj   liM  animt  ■  bailee   tor  the 
Sua*  » 


elinpuof  of  fooda. 


.   IFJUt*,  3  Tyler 


JD^  or  JiTJDg  logether,  md  not  i.  lioffle 
cnminil  iotercoarie ;  tbe  desiga  of  Uie  aUtate 

deccnL  eiuoplpi,  tending  to  corrapL  the  pnblic 
monli.      Cmmunueealtk  r.  Caltf,  ID  Mua.  153, 

2.  ETideocc  of  aeeiet  or  private  lewdnen  aad 
UeciTioiu  behavior  will  not  lupport  an  iadiet' 
ment  for  open,  groM  levdnesi  aod  laaci*ioiu  be- 
harior.      CvmnunaeeaUk  v.  Catlin,  I  ib.  6. 

3.  On  an  indictment  for  IsKivloni  cobabitatian, 
under  the  itatnte,  the  marria^  of  one  of  tbe 
partiea  moat  be  proved  bf  tbe  record  of  the 
ntioiater  or  laigidnite  who  folemnized  the  mar- 
riage, or  bj  Ue  teitimonj  of  witoeaaea  who 
were  preaent.  CommmiatiUk  v.  Liltlaokit,  15 
ib.  16^ 

4.  In  an  information,  upon  tbe  ConoecticQt 
itatDte,  againvt  "laacivioa*  carriage  and  be- 
liavior,"  the  peraon  toward  whom  aoch  acta 
are  committed,  ia  a  competent  witnea*  to  prove 
them.     FoibUt  v.  StaU^  5  Dajr,  81. 

5.  Wantsn  and  UacivioDS  acta  of  one  pcraou 
only,  practiaed  to  another  peraon  of  a  different 
aei,  agaioat  the  will  and  conaent  of  aiich  peraon, 
no  other  peraon  being  pieient,  may  conititute 
the  offence  of  •'laacivioui  carriage"  within 
the   meaniiig  of  the  Connecticut  itatnte.  ib. 

6.  The  oOence  of  fomicatiua,  in  Virginia,  can- 
not be  pnniahed  bj  information,  aa  a  common- 
law  offence,  naleea  accompanied  with  other  cir- 
cumitancei  which,  ptr  >e,  conatitute  a  miade- 
meanor,  aach  aa  the  public  commiiaion  of  the 
act.     CommomctalUi  v,  Jtaaa,  5  Rand.  634. 

7.  An  indictment  for  "living  in  open  lewdneaa, 
whoredom,  and  adalterj,"  wQl  not  be  anatained 
by  evidence  proring  adultery.  Slatt  v.  Brtmton 
and  MiUtr,  2  Bailey,  149. 


II.    When  a  Legacy  u  Tatid  —  tehea  lapitd- 
wktn  a  Cliargt  agaiiul  Real  Etlati. 
111.    OUUT  MaUtTi. 


1.  Aiaumpait  liea  for  a  legacy,  directed  by 
will  to  be  paid  by  a  deviaee,  and  charged  on  the 
landa,  if  the  deviaec  haa  entered  Upon  the  landi, 
and  promiied  to  pay  it.  KtUey  t.  Deuo,  3  Cow. 
133.  And  though  it  be  not  eipteaJy  charged 
apon  the  land,  ;et  if,  from  the  whole  will,  it  ap- 
peara  to  have  been  the  intention  of  the  tettalor 
that  the  legacy  abould  be  a  charge  upon  the  land 
devised,  the  action  will  lie.  ti. 

2.  By  common  law,  no  action  liea  to  recover  a 
legacy,  or  domagea,  for  non-payment  of  it.  Far- 
«M  T.  Jaeet,,  4  Maaa.  634. 


bond  againat  eiecntora  having  laai  la  fir  tbe 
payment  of  legaeie*,  to  recover  anch  legaciet. 
JUawu  1.  Spmldimg,  13  Ctnm.  350. 

5.  The  resdoary  legatee  may  see  tbe  naaw* 
of  the  eiecnton,  withoiil  their  consent,  to  re- 
caver  hi*  iig^J-  Vtrmmr  i.  Htmrw,  6  Watta, 
193. 

6.  To  recover  a  legacy  ehargnUe  on  land,  tbe 
eiecDlor  and  devisee  mnat  be  made  debsduli, 
HoUidau  T.  SamerviiU,  3  Fennayl.  533. 

7.  wlieTe  land  ia  deviMd,  snbject  to  the  pay- 
ment  of  a  apecific  anm  of  money  aa  a  legacy,  lu 
action  will  lie  againat  the  peraonal  repreaeiili- 
tivea  of  the  deviaee,  but  it  moat  be  broocbt 
against  hie  heir*,  and  the  terrelenanla.  Urag- 
*tm  V.  LiriMfitffm,  3  Johns.  IS9. 

8.  Where  legacies  were  chsr^  on  real  ud 


3.  In  an  activn  at  law  In  recover  a  I^acj,  thm 
mnat  be  set  forth  the  be^oect,  tbe  protee,  tbt 
official  capacr^  of  the  d  ~  '  '  ' 
of  B^ta,  and  a  den 
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>.  To  recover  a  legacy  on  land,  a  writ  sbiNtU 
be  brooghl  against  the  ezecotora  and  lerte- 
tenanta,  generally,  by  name.  JfLnaktn  v. 
Wyaitl,  1  Fennayl.  96. 

10.  A  legacy  may  be  recovered  of  an  execn- 
tor,  b  AUhama,  in  an  action  of  debt  POti- 
grew  V.  PtOifrae,  1  Blew.  5M. 

11.  Aaanmpait  lie*  against  a  deviaee  (»  an  ti- 
presa  promiae  to  pay  a  apecific  SQin  beqneathed 
oa  a  legacy,  and  charged  on  tbe  land  deviird, 
made  after  the  eiecutora  bave  aaaented  to  tba 
legacy,  and  in  conaide ration  of  the  devisee  hir- 
ing tiecome  seiied  of  the  land  under  the  devise. 
Bttcher  t,  Btccktr,  7  Johns.  99.  Whether  tbe  ac- 
tion would  lie  on  an  implied  premise,  facrc.  ib. 

12.  Wher«  a  legatee,  being  the  son  of  the  tes- 
tator, died  in  bia  father'a  I  ifetime,  leaving  chil- 
dren, it  was  held,  that  aU  the  children  msil 
join  in  an  action  for  the  recovery  of  tbe  legacy. 
Parkt  V.  KnovJton,  14  Pick.  432. 

13.  An  ac^ou  at  law  will  not  lie  (o  eoRira 
payment  of  a  legacy  charged  Ob  land  devised, 
though  the  devisee  enter  Bnd  promise  to  pay, 
unless  the  land  be  eiclusivelr  charged.  Tab  v. 
Hardy,  6  Cow.  333.  But  if  it  be  eicluiively 
charged,  and  the  devisee  enter  and  promiae  U 
pay  the  legacy,  aaaumpait  will  lie  ;  and,  in  taA 
case,  the  value  of  tbe  land  is  immaterial.  U. 

14.  In  order  that  a  legatee  may  maintain  in 
action  on  the  probate  bond  to  recover  t  peca- 
niary  lega^,  it  is  not  necessary  that  the  tmoiul 
should  DK  nret  aacertained  by  judgment  of  court. 
PrtMcott  v.  Parser,  14  Mass.  428. 

15.  In  an  action  for  a  legacy,  a  demand  molt 
be  shown.  JViJaa  v.  fioi/deii,  3  Pick.  213.  Pro- 
eott  T.  Parker,  14  Mass.  431. 

16.  In  an  action  to  recover  a  legacy  charged 
upon  land,  it  is  not  necessary,  in  order  lo  msrn- 
Uin  the  action,  to  prove  a  demand  of  the  lefuy 
nor  a  promise  on  the  part  of  the  defeoduit  U 
pay.     Pickering  v.  Pickrriitg,  6  N.  Uamp.lliO. 

17.  Before  a  legatee  can  sue  an  eieculor  for 
a  legacy,  a  refunding  bond  must  be  filed,  errn 
though  the  accounts  of  the  e.ecutor  are  seltW, 
and  a  lufficiency  of  asseta  appear*.  CaeM  v 
Oxford,  1  Halit.  433. 

IB.  A  testator  bequeathed  all  his  estate  to  ba 
wife  for  life,  then  to  hi*  son,  in  absolute  property, 
he  paying  a  certain  sum  therefor  to  a  diugbler 
whether  an  action  for  the  legacy  will  lie  a|aiait 
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the  executors,  quare.    De  Witt  v.  ShoanmakeTf  2 
Johns.  243. 

19.  Where  an  executor  paid  monev,  as  an  ad- 
vance of  a  legacy,  to  the  father,  who  was  also 
flruardian  of  a  minor  legatee,  and  the  legacy 
lapsed  by  the  death  of  the  legatee  ;  it  was  held, 
that  the  executor  could  recover  back  the  money 
so  paid,  in  an  action  in  his  own  rifht  for  money 
had  and  received,  and  that  the  defendant  was 
not  entitled  to  any  allowance  for  money  ex- 
pended in  maintaining  and  educating  his  son. 
Laioreitee  y.  Carter^  lo  Pick.  12. 

20.  In  a  suit  for  a  legacy  after  the  settlement 
of  the  executor's  accounts,  and  a  plea  of  want  of 
assets,  and  reference  to  auditors,  the  auditors 
cannot  reject  any  item  allowed  in  the  settlement. 
Kille  V.  Drummindj  1  South.  295. 

21.  In  a  suit  for  a  legacy  by  the  New  Jersey 
statutes,  plea  want  of  assets,  the  plaintiff  must 
not  file  a  replication,  but  apply  for  auditors  to 
examine  the  executor's  accounts.  BeUerieau  v. 
Kotts^  ib.  359.  Where  A  has  a  specinc  and 
residuary  legacy,  and  the  will  directs  an  account 
against  him  to  be  taken  **  out  of  his  share,"  it 
must  first  be  deducted  from  the  specific  legs- 
cy.  ib. 

22.  In  New  Jersey,  the  court  for  the  trial  of 
small  causes  have  jurisdiction  of  an  action  to 
recover  a  legacy  of  a  sum  less  than  $100.  Wood' 
ruffs  V.  Woodruff,  2  Penn.  522. 

23.  An  action  for  a  legacy  is  not  embraiced  by 
the  statement  law  of  Pennsylvania,  and  a  decla- 
ration must  be  filed  ;  nor  is  it  barred  by  the  stat- 
ute of  limitations.  Dottier  v.  Suavely,  5  Watts, 
225. 

24.  In  an  action  against  executors  for  a  legacy, 
if  they  have  reoeived  any  property  of  the  testa^ 
tor,  their  omission  to  make  and  exhibit  an  inven- 
tory is  evidence  of  assets  sufficient  to  pay  all 
the  legacies.    Knapp  v.  Harford,'!  Conn.  132. 

25*.  In  an  action  against  two  executors  for  a 
legacy,  evidence  that  assets  came  to  the  hands 
At  one  of  them  is  admissible,  ib,    . 

26.  In  an  action  for  a  legacy,  brought  against 
the  personal  representatives  of  a  deceased  co- 
executor,  on  the  ground  of  funds  coming  into 
the  hands  of  the  deceased  after  the  accounts  were 
settled,  the  surviving  executor  is  not  a  witness 
for  the  plaintiff.  Doebler  v.  Snavely,  5  Watts, 
225. 

27.  A  legatee  under  a  will  may  give  evidence 
to  impeach  a  deed  of  a  testator,  if  there  is  no 
remedy  for  the  recovery  of  such  legacy  payable 
out  of  the  lands  of  testators.  Shultz  v.  Uahn,  4 
Testes,  299. 

28.  Parol  evidence  of  testator's  declarations  at 
the  time  a  will  was  written  are  admissible  to 
show  that  a  legacy  was  redeemed  in  his  lifetime. 
Bailey  v.  Herkes,  1  Pennsyl.  126. 

29.  To  render  executors  liable  for  a  legacy,  it 
must  be  shown  that  sufficient  assets  were  left  by 
the  testator  to  pay  the  legacy,  which  assets 
came  to  their  hands,  and  any  evidence  which 
proves  the  existence  of  such  property  during  the 
life  of  the  testator  is  admissible  to  that  end. 
Knapp  V.  Harford,  7  Conn.  132. 

II.    When  a  Legacy  is  vested — when  lapsed  — 
when  a  Charge  against  Real  Estate. 

30.  Whether  a  legacy  is  vested  or  contingent 
depends  on  the  intention  of  the  testator,  to  be 
erathered  from  the  will.  Candler  v.  DinkU,  4 
Watts,  143. 

31.  A  legacy  payable  in  instalments  after  the 
legatee  reaches  18,  and  in  case  she  died  before 


reaching  21,  unmarried,  or  without  lawful  issue, 
is  vested  in  either  case,  though  the  legatee  die 
after  21,  without  issue.  ScoU  y.  Price,  2  S.  dt 
R.  59. 

32.  A  bequest  of  a  sum  of  money,  to  be  paid  in 
three  years  from  and  after  the  testator's  decease, 
is  a  vested  legacy.  Goddard  v.  Johnson,  14 
Pick.  352. 

33.  A  testator  ^ives  to  his  several  grand- 
children, naming  nme  grandsons  and  nine  grand- 
daughters, *^  all  the  remainder  of  his  real  and 
personal  estate,  to  be  equally  divided  between 
them,  provided  that,  if  any  of  his  grandsons 
should  die  before  arriving  at  the  age  of  21,  his 
share  should  be  equally  divided  among  the  sur- 
vivinff  ones ;  provided,  also,  that,  if  any  of  his 

Sranddauffhters  should  die  before  they  arrived  at 
le  age  of  18  years,  her  share  should  be  equally 
divided  amonff  the  surviving  ones."  Held,  that 
each  grandchild  named  in  the  residuary  clause 
took  a  vested  legacy,  determinable  on  a  contin- 
gency, and  that  it  was  payable  when  it  became 
absolute,  and  that,  in  case  of  the  death  of  either 
of  the  grandsons  or  granddaughters,  the  share 
which  would  have  fallen  to  him  or  her  would  go 
to  the  surviving  grandsons  or  granddaughters 
respectively.     Cowdin  v.  Perry,  11  ib.  503. 

34.  After  the  death  of  his  wife,  who  bad  en- 
joyed the  interest  of  the  proceeds  of  his  real  and 
personal  property,  the  testator  ordered  such  pro- 
ceeds to  be  divided  among  his  two  sons  and  four 
daughters,  and  their  heirs ;  it  was  held,  that  the 
husband  of  one  of  the  daughters,  who  mar- 
ried after  the  testator's  death,  and  died  before  her 
mother,  could  recover  his  wife's  share,  as  a 
vested  legacy,  after  the  death  of  the  testator's 
wife.     PaUerson  v.  Hawthorn,  12  S.  &  R.  112. 

35.  If  the  testator  intends  that  a  legacy  shall 
be  vested,  it  passes  to  the  representatives  of  the 
legatee,  though  the  legatee  die  before  the  day  of 
payment.    Stone  v.  Massey,  2  Teates,  363. 

36.  A  testator  devised  lands,  after  the  decease 
or  marriage  of  his  wife,  to  trustees,  to  sell  and 
divide  the  proceeds  among  his  children,  when 
they  should  attain  the  a^e  of  21  years,  or  be  mar- 
ried. Samuel,  one  of  me  children,  attained  the 
affe  of  21,  married,  and  died  intestate,  and 
without  issue,  in  the  lifetime  of  the  testator's 
widow,  who  never  married  again.  After  the 
death  of  the  widow,  the  trustees  sold  the  land, 
and  the  administrator  of  Samuel  brought  his  suit 
for  his  intestate's  proportion  of  the  proceeds. 
Held,  that  the  legacy  was  a  vested  one  in  Sam- 
uel, and  that  the  plaintiff  should  recover.  Price 
V.  Watkins,  1  DaU.  8. 

37.  Where  a  legacy  is  given  to  a  particular 
class,  to  take  effect  on  the  death  of  the  testator, 
the  persons  answering  the  description  at  his 
death  take.  But  if  distribution  is  to  be  made  at 
a  future  period,  unless  the  bequest  is  controlled 
by  the  will,  all  of  the  class  during  the  period,  and 
the  representatives  of  such  as  are  deceased,  take. 
Knight  v.  WaU,  2  Dev.  &  Bat  125. 

38.  A  bequeathed  to  B  a  legacy,  to  be  paid  her 
on  the  day  of  her  marriage ;  but  if  she  died  with- 
out lawful  issue  of  her  body,  then  to  fall  over, 
and  be  paid  C.  B  afterwards  married  D,  since 
deceased,  and  B  is  deceased,  intestate  and  with- 
out issue.  Held,  that  the  legaoy  vested  in  B, 
and  that  the  limitation  over  was  void.  State  v. 
Afann,  3  Har.  A  J.  238. 

39.  A  testator  left  a  legacy  to  H.  K.,  his  grand- 
son, his  heirs  and  assigns,  payable  in  instalments, 
the  first  payment  in  1808.  But,  if  H.  K.  <liea 
unmarried  and  without  issue,  the  sum  bequeathed 
was  to  be  divided  equally  among  all  the  testator*i 
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children,  shue  ttad  ihue  alike.  If  H.  K. 
ried,  and  tben  died  wiUioat  iMne,  two  third*  of 
the  f  um  be^eathed  was  to  be  dirtded  unongtea- 
tator*8  children,  and  the  remaining  third  went  to 
H.K.'s  widow.  The  teaUtor  died  in  1808,  H.K. 
in  1816,  nnmarried,  and  at  the  age  of  23.  It  was 
held,  that  the  limitation  over  w  the  le^^j  to 
H.  K.,  to  take  effect  on  the  failure  of  issue  at 
the  death  of  the  Erst  taker,  was  good,  and  yested 
the  legacy  in  the  testator's  children.  Deikl  ▼. 
Kin^,6S.  &R.  29. 

40.  A,  bj  his  will,  bequeathed  as  follows :  **  I 
order  my  executor  to  resenre  from  my  estate 
the  sum  of  $6000,  as  a  legacy  to  be  paid  to 
B,  aged  about  14  years,  and  christened  under 
that  name  at  H.,  in  May  or  June,  1804,  which 
youth  I  acknowledge  to  be  my  natural  son.  I 
order  my  executor  to  invest  the  said  sura  in  such 
way  as  to  produce  an  interest  for  the  support 
and  maintenance  of  said  B,  until  he  is  of  age, 
and  then  to  pay  him  the  capital  or  part  re- 
maining, in  case  the  interest  should  not  be  suf* 
6cient  to  maintain  him  during  his  youth.*'  Held, 
that  the  lency  was  vested  at  the  death  of  the 
testator.  Lenunmier  ▼.  Ctodfnnd^  6  Har.  &  J. 
472. 

41.  A  devise  was  **to  be  paid  to"  the  devisee 
**one  year  after  her  innrriage,"  the  executor 
holding  and  paying  interest  on  the  same  in  the 
mean  time.  This  was  held  not  to  be  a  marriage 
portion,  but  a  vested  legacy,  which  the  devisee 
might  receive  at  any  time  after  she  came  of  age. 
Bwnu  v.  Sinkler,  1  Bay,  369. 

42.  The  bequest,  in  North  Carolina,  of  a  ne- 
rress  and  her  increase  to  testator's  daughter,  for 
bfe,  and  after  her  death  to  the  children,  carries 
the  girl  and  her  increase  to  the  children.  Knight 
V.  WaU,  2  Dev.  &,  Bat.  125. 

43.  A  testator  orders  his  executors  to  sell  his 
real  estate,  after  the  death  of  his  wife,  (to  whom 
he  had  devised  a  life  estate  in  the  same,)  and  the 
money  arising  from  the  sale  be  gave  to  his  eight 
children,  by  name,  to  be  equally  divided  between 
them.  Each  child  takes  a  vested  legacy,  and 
in  case  of  his  death,  it  goes  to  his  personal  repre- 
sentatives.    Fairly  v.  Kline,  2  Penn.  754. 

44.  Where  a  legacy  is  charged  upon  land,  pay- 
able by  instalments,  and  the  testator  directs  that 
the  legatee  shall  recover  no  principal  but  the 
intere^  the  whole  legacy  is  vested,  and  the 
legatee  may  release  it  to  the  devisee  of  the  land. 
Hellman  v.  Hellman,  4  Rawle,  440. 

45.  Where  a  legacy  was  left  by  a  husband  to 
his  wife  «*  of  £1000  pounds,  to  be  disposed  of  at 
her  death,*'  and  afterwards  the  testator  gave  his 
son  all  his  real  and  personal  estate,  except 
this  £1000,  and  what  should  afterwards  be  ex- 
cepted, it  was  held,  that,  the  wile  not  exercising 
the  power  of  appointment,  the  legacy  of  £1000 
was  not  absolute,  and  did  not  go  to  her  heirs 
on  her  death.     Flvntkam's  appeal^  11  S.  db  R.  16. 

46.  Where  a  testator  bequeathed  to  his  grand- 
daughter, J.,  a  sum  of  money,  to  be  paid  to  her 
when  she  arrived  at  21,  or  was  married,  and 
directed  that,  if  she  should  die  under  21  and  un- 
married, the  legacy  should  be  paid  to  his  other 
granddaughters,  and  J.  died  in  the  lifetime  of 
the  testator,  unmarried,  but  after  attaining  21,  it 
was  held,  that  the  other  granddaughters  took 
nothing  under  the  bequest.  And  where,  in 
another  bequest,  in  the  same  will,  to  said  J.,  and 
the  other  granddaughters,  in  like  form,  except 
that  the  conditional  words  were,  **  if  J.  shall  die 
before  she  arrives  at  the  age  of  21,  or  is  mar- 
ried," it  was  held  as  above.  Carpenter  y.  Heard* 
14  Pick.  449. 


47.  A  leatator,  br  his  will,  gave  to  his  kkami 
L.,  and  Uie  sons  of  his  three  brothers,  $900  each, 
on  oonditioo  that  they  ahovld  severally  obtain  i 
college  education,  and  arrive  at  the  age  of  2S 
years  —  to  be  paid  by  his  executors,  when  d«,aai 
of  the  rents  and  profits  of  his  estate.  One  f»f  the 
testator's  brothers  is  dead ;  another  is  a  widower, 
in  the  86th  year  of  his  age ;  another  is  in  his 
75th  year,  having  a  wife  aged  61 ;  L.  is  a  fiumn, 
53  years  of  age ;  the  son  of  one  brother  is  25 
years  <M,  bom  after  the  teotctor's  death ;  the  mid 
of  another  brother  is  53  yean  old,  having  a  wife 
and  four  children ;  the  son  of  another  brotSeris^ 
years  old,  having  a  wile  and  two  children.  In  i 
suit  against  the  executor*,  for  the  estate  in  their 
hands,  it  was  held,  that  they  could  not  retain  it 
for  the  payment  of  such  legacies;  for,  whk 
respect  to  after-bom  children  of  the  tntitor'i 
brothers,  even  if  the  testator  intended  tbe  hp, 
cies  for  such,  the  contingencies  upon  which  thej 
were  dependent  were  too  remote  and  improbabie; 
and  the  nephews  of  the  testator  bom  before  hs 
death,  being  settled  in  life,  and  adyaneed  in 
years,  are  to  be  oonsideied  as  having  relin- 
quished the  benefit  of  such  legacies.  Mamt  r. 
Spalding,  12  Conn.  350. 

46.  If  a  legatee  die  before  the  tesUtor,  his 
legacy  lapses.  Of  divers  devises  of  the  atou 
article,  the  last  takes  efibct*  RiMuon  t.  Jf•^ 
tin,  2  Yeates,  525. 

49.  Where  a  legacy  of  personal  property  wu  left 
to  one  and  her  heirs,  and  the  legatee  died  befoR 
the  testator,  leaving  a  husband  and  children,  it 
was  held,  that  the  legacy  had  lapsed.  Didsaun 
v.  Purtfis,  8  S.  &  R.  71. 

60.  Under  a  will,  the  testator  directed  a  sam  to 
be  invested,  and  the  interest  paid  his  wife  ootil 
T.  P.  came  of  a^e ;  then  T.  P.  to  have  a  certiin 
sum,  and  his  wife  the  remainder.  It  was  held,  the 
legacy  lapsed  on  the  death  of  T.  P.  before  81. 
King  v.  Crawford,  17  S.  A  R.  118. 

51.  A  testotor  left  a  fourth  of  the  residue  of  hei 
estate  to  such  uses  as  her  daughter  H.,  (a  mairied 
woman,)  might  appoint,  by  a  writing  sabscrib^ 
by  two  witnesses.  H.  died  during  ue  teftator'i 
life,  leaving  a  child,  the  plaintiff.  It  was  held, 
that  the  legacy  could  have  vested  absolutely  in 
H.  on  the  death  of  the  testator,  and  iu  lapting 
was  prevented  by  the  Pennsylvania  act  of  19th 
of  March,  1810,  and  the  plaintiff'  was  entitled  to 
his  share  in  severalty.  Sekiefdin  v.  Kessltr,^ 
Rawle,  115. 

52.  Under  a  will  leaving  $100  cash  to  teita- 
tor's  son,  and  the  balance  arising  from  the  sale  of 
the  personal  and  real  estate  to  be  divided  amooi: 
testator's  six  children,  including  the  legatee,  or 
their  heirs,  it  was  held,  that  the  legacy  to  the  son 
had  lapsed,  he  having  received  from  hie  father 
$50,  before  the  date  of  the  will,  and  girtn  a 
receipt  for  $50  portion,  and  having  died  before 
the  tesUtor.  Wtigkaupt  v.  Brekmam,  5  Bioo 
115. 

53.  A  lapsed  legacy  falls  into  the  retidauo. 
Crane*s  ease,  2  Root,  487. 

54.  In  Vermont,  where  personal  property  » 
bequeathed  to  two  or  more,  if  any  of  the  legale** 
die  before  the  testatrix,  the  legacy  sarvives  to 
the  others,  and  does  not  lapse.  Gilhert  t.  Ri» 
ards,  7  Verm.  203. 

55.  Under  a  devise  of  land  to  C,  charged  wiUi 
a  legacy  to  B.,  payable  in  12  montha,  it  was  held, 
that  B.'s  son  was  entitled  to  the  legacj,  his 
father  having  died  before  that  time.  Ijfw^  ^- 
Vanderspiegd,  1  Aik.  275. 

56.  Where  a  testator  blends  his  real  and  per- 
sonal estate,  he  makes  them  both  chargeable  wiu 
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the   payment  of  the  legseiet.      JfLanakmm  ▼. 
fVyaTUy  1  PemiBjl.  96. 

57.  Where  real  and  personal  estate  were  blend- 
ed in  a  will,  it  was  held,  that  the  real  estate 
should  contribute  to  a  legacy,  in  case  of  a  defi- 
ciency of  personal.  Hassandever  v.  Tu^ker^  2 
Binn.  525. 

58.  if  the  testator  blends  his  real  and  persona] 
estate  «n  a  greneral  devise  of  the  residue,  the  lega- 
cies are  a  charge  upon  the  land.  IVitman  r.  Jw- 
ion,  6  Binn.  395. 

5Q.  To  determine  whether  a  legacy  is  charged 
on  land,  in  case  the  personal  property  is  deficient, 
the  whole  will  must  be  taken  together.  English 
▼.  Harvey^  2  Rawle,  305. 

60.  To  make  a  legacy  a  charge  upon  lands 
devised,  it  must  be  expressly  so  stated  in  the 
will,  or  gathered  thence  by  &ir  implication. 
Wright  T.  Detin,  10  Wheat.  204. 

61.  In  order  to  charge  legacies  upon  land,  the 
will  must  be  executed  in  the  form  necessary  to  de- 
vise real  estate.  Ex  parte  WinsiotB,  14  Mass.  421. 

62.  Lands  specifically  devised  are  not  to  stand 
chargeable  with  the  payment  of  pecuniary  lega- 
cies.    Case  V.  Cass,  Kirby,  284. . 

63.  Though  a  legacy  be  charged  upon  land, 
yet  this  wilT  not  exonerate  the  personal  estate 
nrom  the  payment,  unless  it  appear  expressly,  or 
by  necessary  implication,  on  the  face  of  the  will, 
that  the  intention  was  to  charge  the  land  exclu- 
sively ;  and  parol  evidence  is  not  admissible  to 
show  a  difierent  intention.  Tole  v.  Hardy,  6 
Cow.  333.  Thus  where  a  testator,  by  his  will, 
provided  a  support  for  his  wife  out  of  his  estate, 
requiring  her  to  pay  his  debts ;  then  bequeathed 
certain  specific  legacies ;  then  devised  his  fium  to 
his  son,  and  directed  that  he  should  pay  certain 
pecuniary  legacies  to  other  children;  and  the 
will  then  said,  «  Also,  J.  H.  is  to  have  (250;  also 
to  F.  H.  $100;'*  and  Appointed  the  devisee  of 
the  farm  one  of  the  executors ;  —  held,  that  the 
direction  to  the  son  to  pay  applied  to  the  $100 
legacy  to  F.  H.,  and  charged  the  land,  but  not  so 
as  to  exonerate  the  persona]  estate;  and  that 
parol  evidence  could  not  be  received  to  prove 
that  all  the  persona]  estate  was  bequeathed  m  the 
will,  so  as  to  vary  the  construction  on  the  fkce  of 
the  will,  there  beiuff  no  latent  ambiguity.  i6. 

64.  A  testator,  aner  bequeathing  several  pecu- 
niary legacies  to  sundry  persons,  gave  to  his  son 
<*  all  the  rest  and  residue  of  his  estate,  real  and 
personal.*'  Held,  that  the  lecaoies  were  a  charge 
upon  the  real  estate.  Jfichtns  Y.^PoeUeihyfaite,  2 
Dall.  131. 

65.  If  a  legacy  is  chargeable  on  land,  the 
receipt  of  the  legatee  not  under  seal  is  admissible 
in  proof  of  payment.  Cassell  v.  Cook,  8  S.  &  R. 
268. 

66.  In  an  action  by  a  legatee  against  an  execu- 
tor, it  was  held,  that  a  receipt  of  the  legatee  to 
the  testator  in  his  lifetime,  and  the  decUrations 
of  the  testator,  were  admissible  to  show  that  a 
payment  by  the  testator  in  his  lifetime  to  the 
legatee  was  intended  as  an  ademption,  pro  tanto, 
or  the  legacy.  Riehards  v.  Hwmphreys^  15  Pick. 
133. 


III.   Other  Matter*. 

67.  The  assent  of  the  executor  is  necessary  to 
vest  a  legacy  in  the  legatee,  and  proof  of  such 
assent  must  be  adduced  to  the  jury.  JVUean  ▼. 
JKiM,  1  Har.  ^  J.  138.  Qmsts,  whether  the  be- 
quest is  evidence  in  mitigation  of  damages,  in  an 
action  of  trover  by  the  executor,  where  he  has 
given  DO  assent  to  the  legacy,  t^. 


68.  The  acquiescence  of  an  executor  in  th^ 
possession  of  one,  who  has  a  specific  legacy  at  the 
testator's  death,  vests  the  property  without  a  for* 
mal  assent,  if  there  are  assets  enough  to  pay  th# 
debts.    Andrews  v.  Hvnneman,  6  Pick.  126. 

69.  Where  an  estate  is  devised,  charged  witi 
the  payment  of  an  annuity,  acceptance  and  enjoy 
ment  of  the  estate  devised,  and  an  actual  pay 
ment  of  part  of  the  legacy  by  the  devisees,  if 
conclusive  evidence  of,  and  equivalent  to,  ar 
express  promise  by  them  to  pay  the  annuity 
Van  Orden  v.  Van  Orden,  10  Johns.  30. 

70.  The  assent  of  an  executor  need  not  be 
proved  where  the  legatee  has  bad  possessioi 
during  the  lifetime  of  the  testator.  Lowry  v 
Mountjoy,  6  Call,  55. 

71.  After  the  assent  of  an  executor  to  a  speeifio 
legacy,  the  property  is  changed,  and  a  creditor 
obtaining  a  judgment  against  the  executor  can- 
not levy  an  execution  on  the  property  in  the 
hands  of  the  legatee ;  and  if  it  is  so  levied,  and 
the  property  is  sold,  a  purchaser  of  it  at  the  sher- 
iff's sale  acquires  no  title  thereto.  Burnley  v. 
Lambert,  1  Wash.  308. 

72.  The  possession  of  a  legacy  by  a  legatee,  for 
four  years  after  the  assent  of  the  executor  thereto, 
will  confer  title  against  the  creditor  of  the  testa 
tor,  in  South  Carolina.    Alexander  v.  Williams,  2 
Hill,  S.  C.  522. 

73.  A  bona  fide  assent  of  an  executor  vests  the 
legacy  in  the  legatee  beyond  the  control  of  the 
executor,  or  his  assigns.  ih» 

74.  The  legal  estate  in  a  chattel  bequeathed 
remains  in  the  executor  until  be  assents  to  the 
legacy;  if,  before  he  assents,  a  third  person 
acquire  a  title  by  the  statute  of  limitations,  the 
legatee  is  barred,  although  an  infant.  Moore  v. 
Barry,  1  Bailey,  504. 

75.  The  legal  estate,  in  a  chattel  bequeathed  by 
will,  remains  in  the  executor  until  the  legatee 
accept,  and  the  executor  assent  to  the  legacy. 
ib.     Lert&ir  v.  Silvester,  ib.  633. 

76.  The  legal  title  of  an  executor,  and  of  a 
legatee,  to  a  cnattel  bequeathed  in  a  will,  will  be 
countervailed  by  a  title  under  a  statute  of  limita- 
tions, unless  the  acceptance  by  the  legatee,  and 
the  assent  of  the  executor,  to  the  legacy,  have 
both  been  expressed.  Meore  v.  Barry,  1  Bailey, 
504. 

77.  If,  through  misapprehension  or  mistake,  the 
executor  shall  pay  a  legacy  in  full,  and  debts  are 
afterwards  dtscovezed  St  which  he  had  no  notice, 
or  if  losses  are  sustained  upon  outstanding  risks, 
responsibilities,  or  eontingenotes,  which  no  com 
mon  prudence  could  either  foresee  or  prevent,  (so 
that  the  estate  becomes  insufficient  to  pay  all 
debts  and  legacies,)  the  legatee  is  bound,  not  onl^ 
ex  eqtto  et  bono,  but  also  upon  the  implied  condi- 
tion on  which  he  reoeiveu  his  legacy,  to  refund 
pro  rata;  and  althourh  no  refunding  bond  has 
oeen  taken,  such  bond  does  not  create  the  liabil- 
ity, but  is  only  fbr  the  fhrther  secun^  of  the 
executor.    Harris  v.  Ifkite,  2  South.  422. 

78.  If  there  be  a  deficiency  of  assets  without 
waste,  and  the  executor  pay  one  legutee  in  full, 
the  other  legatees,  as  well  as  creditors,  may  ulti- 
mately follow  the  assets,  into  the  hands  of  such 
legatee,  and  compel  him  to  reftmd  fbr  their  ben- 
em.  ik.  424.  And  even  in  case  of  waste,  the 
same  thing  may  be  done  by  creditors,  but  not  by 
legatees :  m  that  ease,  they  must  look  to  the  exec- 
utor, ib, 

79.  In  cass  of  a  genera]  legacy  to  one  fbr  life, 
if  no  person  be  appointed  to  manage  the  fond 
and  pay  over  the  income  to  the  legatee,  it  is  the 
duty  of  the  executor,  and  covered  by  his  bond 
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and  where  he  actually  acoepU  aneh  trust,  and  no 
interested  partj  desires  the  appointment  of 
another  person,  or  the  taking  new  bonds,  the 
judge  of  probate  may  decline  to  grant  a  new 
commission  to  the  executor.  Dorr  v.  Wain- 
Wright,  13  Pick.  328. 

80.  Accepting  the  devise  of  land  charged  with 
a  legacy  creates  a  personal  liability,  on  the  part 
of  the  legatee,  to  pay  the  legacy.  Lobaek*s  ease, 
6  WatU,  167. 

81.  A  testator  devised  the  residue  of  his  estate 
to  his  son,  &c.,  who  is  executor,  on  condition 
that  he  should  support  the  testator's  daughter. 
Held,  that  this  was  a  legacy  to  the  daughter,  for 
which  she  could  maintain  an  action  against  the 
administrator  de  bonis  non.  Baker  v.  Dodge,  2 
Pick.  619. 

82.  A  direction  by  a  testator  to  the  executor, 
to  support  and  maintain  a  person  during  his  life, 
gives  him  a  legacy.     Fanoell  v.  Jacobs,  4  Mass. 

83.  A  bequest  of  the  interest  or  produce  of  a 
fund,  without  limitation  as  to  time,  is  a  bequest  of 
the  fund.     Garret  v.  Rex,  6  Watts,  14. 

84.  Whether  a  lesacy  of  stock  is  specific  or 
general,  depends  on  the  intention  of  the  testator. 
Cuthbert  v.  CtOhbert,  3  Teates,  486. 

85.  A  testator  gave  certain  cattle  to  one  son 
*' except  one  pair  of  yearling  steers,"  and  to  the 
other  son  *'  one  pair  of  yearUng  steers,"  having, 
at  the  time  of  making  his  wiU,  but  one  pair  of 
yearling  steers,  and  expecting  to  die  speedily, 
and  in  fact  dyinff  before  the  steers  ceased  to  be 
yearlings.  Held,  that  the  bequest  of  the  steers 
was  a  specific  legacy.  Stickney  v.  Davis,  16 
Pick.  19. 

86.  A  devise  of  **  all  the  money  due  on  a  bond 
against  P.  and  1.,"  is  a  specific  legacy.  Stout  v. 
Hart,  3  Halst.  414.  If,  after  sucn  bequest,  the 
testator,  at  the  request  of  one  of  the  obligees,  and 
for  his  accommodation,  accepts  another  bond  in 
lieu  of  the  first,  it  is  not  an  ademption  of  the 
legacy,  ib. 

B7.  The  words,  **  I  wish  my  wife  to  get  a  slave 
in  her  valuation,"  were  held  not  to  convey  a  spe- 
cific legacy.  Young  v.  Carson,  1  Dev.  &,  Bat. 
360. 

88.  If  a  legacy  is  payable  out  of  a  particular 
debt  due  the  testator,  it  does  not  fail  on  a  failure 
of  payment  of  the  debt.  Stewart  v.  Gallagher,  6 
Watts,  473. 

89.  If  a  legatee  accepts  a  dividend  on  his 
legacy,  awarded  by  the  judge  of  probate,  where 
there  is  not  enough  to  pay  all,  he  will  be  con- 
cluded by  such  acceptance,  though  his  legacy  be 
specific.     Sheple  v.  Famsworth,  4  Mass.  632. 

90.  A  vested  legacy  does  not  carry  interest, 
but  from  the  time  when  it  is  payable.  Dawes  v. 
Stoan,  4  Mass.  215.  Not  so  where  a  legacy  is 
given  a  minor,  whom  the  testator  is  under  a 
moral  obligation  to  support,  and  for  whom  the 
testator  has  made  no  provision  until  the  legacy  is 
payable,  t^.  208.    Miles  v.  Boyden,  3  Pick.  213. 

91.  A  general  legacy  to  the  testator's,  bears 
interest  from  one  year  ailer  his  death,  though  the 
fund  is  not  collected  for  several  years.  Martin  v. 
Martin,  6  Watts,  67. 

92.  Where  a  legacy  is  pavable  by  instalments, 
and  the  last  one  expires  before  the  testator's 
death,  it  is  considered  as  a  legacy  payable  gener- 
ally, and  draws  interest  from  one  year  after  the 
testator's  death.     King  v.  Diekl,  9  S.  &  R.  409. 

93.  Under  a  legacy  of  $400  to  each  of  the  four 
infant  children  of  J.  M.,  to  be  put  at  interest  two 
years  after  testator's  decease,  and  the  principal 
and  interest  to  be  paid  each  of  them  as  they 


reached  21,  and  if  any  of  them  died  minors  or 
without  issue,  the  share  of  snch  one  so  dying  to 
be  divided  among  his  or  her  brothers  and  sistera, 
it  was  held,  that  no  interest  was  recoverable  by 
the  legatee  during  minority,  and  in  case  of 
death  under  age,  the  principal  and  interest  from 
part  of  the  share  to  be  divided  among  the  sorri 
vors.    MUes  v.  fVister,  5  Binn.  477. 

94.  Where  a  testator  charged  his  lands  with 
the  payment  of  a  certain  sum,  and  out  of  toch 
sum  directed  his  executors  to  pay  $200  as  a 
legacy  to  his  granddaughter  when  she  arrived  at 
age,  it  was  held  that  the  legacy  drew  no  interest 
until  she  arrived  at  age.  Van  Bramer  v.  Hof- 
man,  2  Johns.  Cas.  200. 

95.  The  legatee  ^or  life  of  slaves  is  entitled  to 
the  issue  bom  during  the  life  estate.  SeoU  v. 
Dobson,  1  Har.  &  M'Hen.  160. 

96.  Under  a  legacy  of  a  negro  woman  to  the 
daughter  of  the  testator,  after  reserving  a  life 
estate,  it  was  held,  that  the  daughter  took  the 
increase  of  the  negro.  Timtns  v.  Potter,  1  Hayw. 
334. 

97.  Where  a  testator  bequeathed  his  slaves  to 
his  grandchildren,  naming  them,  to  be  equally 
divided  between  them  when  A,  one  of  them, 
should  arrive  at  the  age  of  21  years,  it  was  held, 
that  the  g^randchildren  were  entitled  to  the  hire 
of  the  slaves  from  the  death  of  the  testator,  to 
be  equally  divided  between  them.  Chntian  v. 
Chritian,  3  Port.  350. 

98.  Where  a  will  directs  **  all  the  legacies  to  be 
paid,  with  interest,  in  three  months  after  the  tes- 
tator's death,  with  interest  till  paid,"  and  one 
given  an  infant  "to  be  paid  to  him  on  his 
arriving  at  21,  and,  if  he  should  die  before  thai 
time,  the  legacy  to  be  void,'*  held,  that  this  only 
provided  that  the  legacies  should  be  paid  with 
interest,  and  pointed  out  the  time  when  it  should 
ocmmence,  but  not  the  time  of  payment  of  the 
legacies.     Baker  v.  Dodge,  2  Pick.  619. 

99.  Where  a  will  contained  this  clause:  "My 
will  is,  that  my  executors  have  one  year  to  pay 
one  hajf  of  the  legacies,  and  the  other  half  in  two 
years  after  mv  decease  and  the  decease  of  my 
wife,"  it  was  held,  that  one  half  of  the  legacies 
was  payable  in  one  year  frona  the  probate  of  the 
will,  and  the  other  half  in  two  years  after  the 
death  of  the  widow.  Parks  v.  KnowlUm,  14  Pick. 
432. 

100.  A  legacy  to  a  child,  vested  bnt  not 
charged  on  land,  payable  with  interest  at  21, 
shall  be  paid  on  the  death  of  the  child,  if  that 
happen  lM?fore  he  reaches  21.  Jacobs  v.  Bull,  I 
Watts,  370. 

101.  On  a  legacy  of  the  interest  of  ^00,  pay- 
able annually  during  the  legatee's  natural  lite,  it 
was  held,  that  the  hrst  payment  became  due  in 
one  year  from  testator's  decease.  Ejfre  v.  Geld- 
ing, 5  Binn.  472. 

102.  The  testator  left  a  legacy  to  be  invested, 
and  the  interest  paid  for  the  educating  of  his  son's 
children  born  and  to  be  born,and  the  principal  to  be 
divided  among  such  children  as  they  respectively 
arrived  at  age.  It  was  held,  that  the  princijpal 
was  to  be  distributed,  on  the  eldest  child's  amv- 
ing  at  age,  among  such  children  as  his  son  ae- 
tuallv  haS  at  that  time,  without  reference  to  his 
capabilities  of  begetting  more.  Heisse  v.  Mark' 
land,  2  Rawle.  274. 

103.  Until  the  estate  of  a  testator  is  settled,  the 
residuary  legatee  is  not  legally  entitled  to  de- 
mand a  balance  remaining  in  the  executor's  hands 
after  the  settlement  of  an  administration  aeoonnt. 
White  V.  Webster,  13  Pick.  374. 

104.  A  legacy,  given  by  will,  will  not  be  coa- 
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•idered  a  latisfkction  for  a  0am  eecured  by  a 
note.     Smith  y.  Marshall,  1  Root,  159. 

105.  If  a  legacy  be  less  than  the  testator's  debt 
to  the  legatee,  or  of  specific  articles,  or  if  proris- 
ion  is  made  for  the  payment  of  debts,  and  there 
M  estate  enough,  it  will  not  operate  as  a  pay- 
ment, and,  in  general,  it  will  not  operate  as  pay- 
ment, unless  such  appear  to  be  the  testator's 
intent.     Strong  y.  JViUianu,  12  Mass.  391. 

106.  As  a  general  rule,  a  legacy  given  by  a 
debtor  to  his  creditor,  which  is  equal  to  the  debt, 
will  be  regarded  as  a  satisfaction  of  the  debt.  But 
this  does  not  apply  to  a  debt  ei^ting  in  an  open, 
unliquidated  account.  WiUiams  v.  Crary,  5  Cow. 
d6ii.  But  it  will  be  an  extinguishment  of  an  un- 
liquidated account,  if  it  appears  from  the  face  of 
the  will,  or  from  evidence  aliunde,  to  be  so  in- 
tended by  the  testator,  ib.  8  Cow.  246. 

107.  Where  a  testator  who  had  ample  assets 
left  his  son,  to  whom  he  wajB  indebted  in  a  small 
sum,  an  ample  legacy,  without  any  provision  for 
the  payment  of  his  debts,  it  was  held,  that  such 
legacy  did  not  prevent  the  son's  suing  his 
father's  estate  for  the  debt.  Byrne  v.  Byrne,  3 
S.  &  R.  54. 

108.  By  will,  the  widow  received  a  farm  and 
stock  for  life,  to  the  use  of  herself  and  other  mem- 
bers of  the  family  —  remainder  to  other  legatees. 
It  was  held,  that  the  stock  and  grain  at  the 
widow's  death,  though  not  the  same  as  origi- 
nally bequeathed,  went  to  such  legatees,  not  to 
the  widow's  personal  representatives.  FUnoera 
V.  Franklin,  5  Watts,  265. 

109.  Under  a  bequest  of  personal  estate  to  two 
sons,  and  if  either  die  without  will  or  issue,  then 
the  property  of  such  son,  descended  from  the 
testator,  to  descend  to  the  survivor,  **  his  heirs 
and  assigns  forever,"  —  one  of  the  legatees  died 
intestate,  unmarried,  and  without  issue,  leavings 
besides  the  other  legatee,  a  brother  and  sister  of 
the  half  blood,  and  the  issue  of  two  sisters  of  the 
half  blood,  who  died  in  his  life-time.  It  was  held, 
that  the  surviving  le^tee  was  entitled  to  the 
whole  principal  of  the  personal  property  be- 
queathed to  his  deceased  brother;  but  the  ac- 
cumulation or  income  of  such  property  was  to 
be  distributed  among  the  brothers  and  sisters  of 
the  half  blood,  and  their  representatives,  pursu- 
ant to  the  Pennsylvania  act  of  April  4th,  1797, 
§  7.    liiffiin  V.  jyeal,  6  S.  &;  R.  460. 

1 10.  A  legacy  to  the  wife  of  a  debtor  does  not 
extinguish  the  debt  due  the  testator  fW>m  her 
husband.  Clarke  v.  Bogardus,  12  We^d.  67. 
Where  a  ]eg>acy  is  left  to  the  testator's  debtor, 
and  the  debt  is  less  than  the  legacy,  the  legatee 
is  held  to  be  entitled  only  to  the  difference  be- 
tween the  debt  and  legacy,  ib. 

111.  A  legacy  to  a  debtor,  by  a  testator,  of  a 
greater  amount  than  he  owed  the  debtor,  was 
held  no  satisfaction  of  the  debt,  there  being  an 
express  devise  by  the  testator  for  the  payment  of 
his  debts  and  legacies,  the  creation  or  a  fund  for 
such  purpose,  and  the  debt  beins  duo  and  paya- 
ble before  the  will  was  made.  Bidden  v.  Dent, 
2  Gill  &  Johns.  185. 

112.  A  bond  given  to  a  legatee,  by  an  execu- 
tor, for  the  amount  of  the  legacy,  extinguishes 
the  legacy.    M*Teer  v.  Ferguson,  1  Bay,  112. 

113.  A  specific  legacy  of  bank  stock  is  extin- 
guished by  the  testator's  selling  it  in  his  life- 
time. Blaekstone  v.  Blaekstane,  3  Watts,  335. 
Sehriver  v.  Cobeau,  4  ib.  130. 

114.  A  legatee  is  not  bound  to  give  security 
for  the  return  of  a  specific  legacy  in  which  he 
has  a  life  estate ;  but  if  the  legacy  be  of  money, 
inder  such  limitations  the  legatee  cannot  recover 
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it  without  giving  bonds.     Kinnard  v.  Kinnard,  5 
Watts,  108. 

115.  Under  a  bequest  of  money  to  A.  E.  for 
life,  and,  after  his  death,  without  issue,  to  be 
divided  among  the  testator's  children,  &c.,  A. 
E.  cannot  recover  of  the  executors  without  se- 
curing the  legatees  over.  Eichelberger  v.  Bar' 
nUz,  17  S.  &,  R.  293. 

116.  Where  a  legatee  had  not  been  heard  from 
for  14  years  and  9  months,  his  death  might  be 
presumed  after  diligent  inquiry,  and  a  legatee 
over  might  recover  without  giving  security. 
Miller  v.  Beates,  3  ib.  490. 

117.  If  a  testator  bequeaths  a  certain  number 
of  bank  shares,  and  subsequently  sells  part  of 
them,  such  sale  is  an  ademption  of  the  legacy 
pro  tanto.     White  v.  Winchester,  6  Pick.  48. 

1 18.  A  father  bequeathed  to  one  of  his  dtuffh- 
ters  ^268  in  personal  estate,  and  afterwards,  be- 
fore his  death,  advanced  her  $218,  after  which 
he  executed  a  codicil  to  his  will,  by  which  he 
bequeathed  to  her  $100.  He  repeatedly  de- 
clared, before  and  after  the  publication  of  the 
codicil,  that  he  had  paid  off  a  portion  of  the  leg- 
acies, and,  after  the  making  of  the  codicil,  that 
he  had  paid  all  except  $150.  It  was  held,  that 
the  advancement  of  the  $218  was  to  be  consid- 
ered an  ademption,  pro  tanto,  of  the  legacies. 
Paine  v.  Parsons,  14  ib.  318. 

119.  Prirna  facie,  where  there  is  a  deficiency 
to  pay  legacies  of  money,  they  abate,  in  order 
to  render  them  equal.  But  this  is  subject  to  the 
intention  of  the  testator  in  each  case,  if  it  can 
be  discovered.     Duncan  v.  Alt,  3  Pennsyl.  382. 

120.  Where  several  legacies  are  charged  on 
land,  which  is  insufficient  to  pay  them  all,  the 
proceeds  obtained  by  selling  the  land  under  a 
judgment  obtained  by  one  of  the  legatees  is  to 
be  divided  among  the  legatees  pro  rata.  Otty  v. 
Ferguson,  1  Rawle,  294. 

121.  Where  the  testator  left  directions  for  the 
legacies  of  his  grandchildren  to  abate  on  certain 
conditions;  and,  if  there  should  be  a  surplus, 
such  surplus  to  be  paid  to  the  legatees ;  it  was 
held,  that  the  legacy,  on  the  deaUi  of  such  leg^ 
atee,  abated.  Craighead  v.  Given,  10  S.  &  ft. 
361. 

122.  The  alteration  of  a  pecuniary  legacy  in  a 
will,  by  the  legatee  or  a  stranger,  does  not  avoid 
the  will  as  to  other  bequests.  Smith  v.  Fenner,  1 
Gallis.  170. 

123.  A  bequest  for  propagation  of  the  Christian 
religion  among  the  heathen  is  not  void  for  un- 
certainty, nor  as  against  law  or  public  policy; 
nor  is  it  void,  though  we  have  no  court  to  com- 
pel the  execution  of  the  trust ;  nor  is  it  within 
the  statute,  28th  Gteorge  2,  (statute  of  mortmain,) 
unless  made  to  such  b^ies  politic  as  were  created 
by  that  act.  That  has  been  virtually  repealed 
by  the  Massachusetts  statute  of  1785,  c.  51. 
Phillips  Academy  v.  King,  12  Mass.  546. 

124.  A  bequest  to  one  of  a  sum  of  money, 
**  to  be  kept  in  stock,  and  the  interest  to  be  paid 
to  the  legatee  annnally,  during  her  life,  and 
after  her  death  to  be  equally  divided  among  her 
heirs,"  gives  the  legatee  an  annuity  during  her 
life,  and  at  her  death  the  principal  goes  to  her 
heirs.     Saunderson  v.  Steams,  6  ib.  37. 

125.  A  testator  devised  lands  to  J.,  **  valued 
unto  him  at  $3000,  $1000,  part  thereof,  to  remain 
charged  on  the  land  during  J.'s  natural  life,  to 
be  paid  to  J.'s  legatee  ;  J.  bequeathed  the  $1000 
to  A,  B,  and  C,  sold  the  land  for  its  value,  and  died 
without  revoking  his  will.  It  was  held,  that  J. 
received  a  power  of  appointment,  and  that  A,  B,  . 
and  C,  were  entitled  to  recover  of  the  executors  of 
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till*  fint  testator,  with  notioe  to  the  terretenants 
of  lands  diMharged.     Hess  t.  Hess,  5  WatU,  187. 

126.  A  Bpecifio  article  of  personal  property 
maj  be  bequeathed,  though  the  testator  is  out  of 
possession  at  the  date  of  his  will ;  so  that,  upon 
the  assent  of  the  executor,  the  legatee  may  sue 
for  it  in  his  own  name.  Smith  t.  Totnu^  4 
Munf.  191. 

127.  A  residuary  legacy  of  all  the  rest  of  tos- 
tetors*  property  will  not  pass  slaves  which  he 
had  previously  given  to  his  child,  and  since  ob- 
tained possession  of  ss  bailee.  BeU  v.  Culpeppsr, 
2  Dev.  <Il  Bat.  18. 

128.  Where,  in  a  will,  the  same  sum  of  money 
is  given  twice,  and  to  the  same  legatee,  he  can 
take  only  one  of  the  sums  bequeathed.  The 
latter  sum  is  held  to  be  a  substitution,  and  is  not 
taked  cumulatively,  unless  there  be  some  evi- 
dent intention  of  the  testetor  that  they  should 
be  so  considered,  and  it  lies  with  the  legatee  to 
show  that  intention,  and  rebut  the  contrary  pre- 
sumption. Ds  Witt  V.  Yates,  10  Johns.  156. 
But  where  the  two  bequests  are  in  diiferent 
instrumente,  as  by  a  will  in  one  case,  and  by  a 
codicil  in  another,  the  presumption  is  iu  &vor  of 
the  legatee,  and  the  burden  of  rebutting  that 
presumption  is  thrown  on  the  executor,  t^. 
The  presumption,  in  either  case,  is  liable  to  be 
controlled  and  repelled  by  internal  evidence 
and  the  circnmstances  of  the  case.  ii. 

129.  A  ftther  cannot,  as  natural  guardian, 
demand  or  recover  payment  of  a  legacy  due  a 
child ;  but  if  the  executor  resiste  payment  solely 
on  the  ground  that  the  child  has  no  claim,  it 
is  a  waiver  of  the  right  of  demand.  Miles  v. 
B^ydsm,  3  Pick.  213. 

130.  Where  land  waa  devised  to  one  charged 
with  certain  lej^ies  to  A,  B,  and  C,  and  the  le^- 
tees  made  division,  it  was  held,  that  the  legacies 
ceased  to  be  a  lien  on  the  whole,  but  were 
charged  on  the  several  parte.  M'Lanakan  v. 
IFyant,  2  Pennsyl.  279. 

131.  A  bequest  of  one  half  of  a  man's  real 
estete,  at  apprisal  in  money,  is  the  one  half 
without  axiy  deduction  for  debte.  Spalding  v. 
Spiddimg^  2  Root,  271. 

132.  The  use  and  improvement  of  a  personal 
chattel  may  not  be  given  by  will,  without  in- 
volving the  gi£i  of  tile  thing  itself.  Swuth  v. 
Gates,  ib.  532. 

133.  The  word  "  legacy  *'  in  a  will,  may  include 
real  as  well  as  personal  property.  Holmes  v. 
JhtcheU,  1  Law  Rep.  107. 

134.  A  testetor  ordered  that  his  debte  be 
speedily  paid,  and  gave  to  his  wife  one  third 
of  bis  real  estate  for  life,  and  one  third  of  his 
personal  estete  forever,  and  several  specific  leg- 
acies to  others,  and  to  his  sons  **  all  his  personal 
estete,  after  deducting  what  he  had  given  to  his 
wife  and  paying  all  his  debte,  to  be  equally 
divided  among  them."  Held,  that  the  wife 
should  have  a  third  of  the  personal  property 
not  subject  to  the  debte.  BardweU  v.  BardweU, 
10  Pick.  19. 

135.  If  a  legacy  is  payable  when  the  legatee 
IS  divorced,  or  voluntarily  withdraws  from  her 
husband,  she  is  entitled  to  it  on  her  husband-'s 
deserting  her.    Perry  v.  Baiteau,  10  S.  db  R.  208. 

136.  A  wife  is  entitied  to  a  legacy  left  her 
while  her  husband  had  deserted  ner  and  was 
afterwards  separated  from  her  by  divorce.  Win* 
tercast  v.  Smith,  4  Rawle,  177. 

137.  A  husband  may  sue  in  his  own  right, 
afler  the  death  of  his  wife,  for  a  legacy  accruing 
to  the  wife  during  the  coverture.  Ooddard  v. 
Johmsam^  14  Pick.  352. 


138.  Unless  land  is  sold  by  the  sheriff  ezpreti 
ly  subject  to  a  legacv,  the  purchaser  takes  it  d» 
charged  from  it,  and  the  legatee  must  lo<^  to  the 
fund   in   the  hands  of  the  sheriff.    Band  t. 
Hrashebamgh,  16  8.  db  R.  410. 

139.  A  citation  by  the  legatee  to  executon  to 
appear,  is  such  a  claim  as  takes  the  case  oat  oi 
the  statute  of  limitations.  Faulk  v.  Brown,  % 
Watte,  209. 

140.  The  statute  of  limitations  does  not  em- 
brace a  legacy.     Thompson,  v.  JIfGaw,  ib.  161. 

141.  GMing  V.  £«r«,  2  Browne,  Appendix, 
89.    8.  C.  5  Bum:  472. 


LEX    LOCI. 

1.  The  law  of  the  country  where  a  contract  u 
made  is  the  law  of  the  contract  wherever  pe^ 
formance  is  demanded ;  and  the  same  law  whidi 
creates  the  charge  will  be  regarded,  if  it  operate 
a  discharge  of  the  contract.  Gretn  v.  Ssrauoito, 
Pet.  C.  C.  74.     WUlings  v.  Consequa,  ib.  301. 

2.  The  same  reasons  which  have  conduced  to 
the  establishment  of  the  rule,  that  personal  con- 
tracte  shall  have  the  same  validity  in  every  other 
countrv  as  in  that  where  made,  have  engiaAed 
upon  that  another  rule,  that  the  same  law  whicb 
creates  the  charge  is  to  be  regarded,  if  it  operate 
a  discharge  of  the  contract.  Lb  Roy  v.  Crwani' 
shield,  2  Mason,  151. 

3.  The  lex  lod  governs  as  to  remedies.  Hiaelt- 
ley  V.  Marean,  3  ib.  88. 

4.  No  state  regards  the  forms  or  modet  of 
remedies  in  other  states  to  enforce  contracts ;  bat 
acta  upon  ita  own  processes  only.  Titat  r. 
Hobart,  5  Mason,  378. 

5.  A  law  of  a  foreign  country,  which  pro> 
tecta  the  party  to  a  contract  from  execation. 
will,  in  the  courto  of  the  United  States,  pro 
teet  the  same  individual  from  arrest  upon  the 
same  contract.  Camfranque  v.  BumM,  1  Wash. 
C.  C.  340. 

6.  The  law  of  the  place  where  the  contraet  a 
made,  and  not  where  the  action  is  brought,  is  to 
govern  in  enforoinf  and  expounding  the  contract 
unless  the  parties  intend  otherwiae.  Csfz  t.  17. 
States,  6  Pet.  172. 

7.  Debte  due  from  the  United  States'  goTeni- 
ment  have  no  locality  at  the  seat  of  government, 
and  are  not  to  be  treated  as  the  debte  of  a  pri?ate 
debtor,  which  constitute  local  asseto  in  hia  own 
domicil.  Vaughan  v.  Va/aghan,  15  Pet  1.  By 
tiie  act  of  June,  1822,  any  person  appointed 
executor  or  administrator  in  any  of  the  United 
States  may  sue  in  the  courto  of  the  district  it. 

8.  Where  bills  are  accepted,  payable  in  Lon- 
don, on  a  promise  to  provide  funds  to  meet 
them,  the  contract  is  governed  by  the  law  of 
Englsnd.     Bainkridge  v.  WtUocks,  1  Bald.  536. 

9.  In  cases  depending  on  the  statutes  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  lands,  the  courte  of  the  United  Statef 
adopt  the  construction  of  the  state  courts,  where 
that  oonstmction  is  setUed,  and  can  be  aacer- 
tained.    Folk  v.  WendaJL,  9  Cranch,  87. 

10.  Remedies,  in  respect  to  real  property,  tre  to 
be  pursued  according  to  the  law  of  the  plue 
where  the  property  u  aituate.  IMts^va  ▼• 
Camphell,  3  Wheat  212. 

11.  Where  a  contract  is  made  between  citiienB 
of  the  same  state,  and  the  defendant  is  afterwardi 
discharged,  under  the  insolvent  act  of  such  state, 
from  impriaoBaients  and  hia  panon  is  ezsmpted 
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from  fatare  imprisonment  thereon,  still,  if  the 
contract  itself  is  not  discharged,  a  general  judg- 
ment will  be  entered  against  him  upon  a  suit 
brought  in  another  state  according  to  the  lexfori. 
Titus  V.  Hobart,  5  Mason,  378. 

12.  As  to  the  effect  to  be  given  to  foreign  laws 
in  courts  of  admiralty,  see  JJiompson  v.  Ship 
Catkarina^  1  Pet.  Ad.  104. 

13.  The  rule  of  the  Ux  rei  sUm  applies  to  a 
devise  of  land  to  which  the  devisor  was  entitled 
by  warrant  for  his  military  services.  Ktrr  v. 
Moan^  9  Wheat.  566. 

14.  No  title  to  lands  can  be  acquired  or  passed 
unless  according  to  the  lex  lad,  Clark  v.  Chra' 
hatn,  6  ib.  577. 

15.  The  states  cannot  make  it  unlawful  to 
hny  that  which  congress  has  made  it  lawful  to 
sell.    Cohens  v.  Ftmnia,  ib.  264. 

16.  A,  a  commission  merchant  doing  business 
here,  sues  B,  his  correspondent,  living  m  another 
state,  for  a  balance  of  account.  The  cause 
of  action  is  regarded  as  accruing  here.  Coolidge 
V.  PooTy  15  Mass.  427. 

17.  A,  domiciled  here,  accepts,  in  Manchester, 
England,  a  bill  drawn  by  B,  an  English  mer- 
chant resident  there,  payable  to  B,  or  order,  in 
London.  B  sues  A  here  upon  the  bill.  This  is 
a  foreign  bill,  as  if  accepted  here,  payable  in  Lon- 
don.   GrimshatD  v.  Bender^  6  ib.  157. 

16.  The  laws  of  foreign  countries  are  not  ad- 
mitted, ex  proprio  vigor e^  but  only  ex  comitate  ; 
and  the  judicial  power  will  exercise  a  discretion 
with  respect  to  the  laws  they  may  be  called 
upon  to  sanction.  If  they  are  manifestly  unjust, 
or  calculated  to  injure  our  own  citizens,  the^  ought 
to  be  rejected.  BUmehard  v.  Russell^  13  ib.  1,  6. 
Prentiss  v.  Savage^  ib.  20, 24.  Tappan  v.  Poor^ 
15  ib.  419,  422.  Ingraham  v.  Ge»0r,  13  ib.  146, 
147.     Cambridge  v.  Lexington^  1  Pick.  506. 

19.  In  an  action  upon  a  note,  dated  "  Rio 
Pongos,  27th  July,  1802,**  promising  to  pay,  or 
cause  to  be  paid,  a  certain  number  of  slaves  on 
demand,  it  appeared  that  the  plaintiff,  a  citizen 
of  Charleston,  had  sold  a  cargo  to  the  defendant 
on  the  coast  of  Africa,  for  which  he  was  to  be 
paid  in  slaves,  which  were  to  be  carried  to 
Charleston ;  and  that  part  of  them  had  been  de- 
livered ;  and  that,  on  a  settlement  of  accounts 
between  the  plaintiff  and  defendant,  a  certain 
sum  of  money  was  found  to  be  due,  for  which 
this  note  was  given.  Held,  that  this  would  sus- 
tain the  count  upon  an  insimuL  camputassent, 
whether  any  action  could  be  maintained  upon 
the  note  or  not.  Greenwood  v.  Curtis^  6  Mass. 
358.     See  4  Mass.  93,  S.  C. 

20.  By  the  common  law,  upon  principles  of 
national  comity,  a  contract  made  in  a  foreign 
place,  and  to  be  there  executed,  if  valid  by  the 
laws  of  that  place,  mar  be  a  valid  ground  of  ac- 
tion in  the  courts  of  this  state,  although  not 
valid,  or  even  prohibited,  by  our  laws,  unless 
this  state  or  its  citizens  would  be  injured  by  sriv- 
ing  legal  effect  to  it,  or  it  would  be  a  pernicious 
and  detestable  example  to  them.  Greenuwod  v. 
Curtis,  6  Mass.  358,  377. 

21.  The  lex  loci  contractus  generallv  deter- 
mines the  nature  and  legal  quality  of  the  act 
done ;  the  nature  and  validity,  obligation  and 
legal  effect  of  such  contract ;  and  furnishes  the 
rule  of  construction  and  interpretation.  Car- 
negU  V.  Morrison,  2  Met.  381,  397.  Bulger  v. 
Roche,  11  Pick.  36,  38.  Blanchard  v.  Russell, 
13  Mass.  1,4. 

22.  The  Uz  loci,  also,  determines  the  effect  of 
a  contract ;  thus  in  assumpsit  for  goods  sold  and 
delivered  in  New  York,  for  which  uie  pUuntiff  bad 


taken  a  note  in  full  from  the  defendant,  which 
was  lost,  it  was  held,  that  the  plaintiff  might 
recover,  the  note  not  being,  by  the  law  of  New 
York,  a  payment.  Vancleef  v.  Therasson,  3 
Pick.  12. 

23.  The  negotiability  of  contracts  depends  on 
the  lex  fori.  AfRae  v.  Mattoon,  10  ib.  49,  52. 
PearsaU  v.  Dwight,  2  Mass.  84,  90. 

24.  A  contract  valid  by  the  lex  loci  will  not  be 
supported  in  Massachusetts  if  it  be  immoral, 
{malum  in  «e.)  Greenwood  v.  Curtis,  6  ib.  358, 
368,  note. 

25.  The  lex  loci  governs  the  construction  and 
legal  effect  of  a  contract,  and  the  lexfori  governs 
the  remedy^    Pitkin  v.  Thompson,  13  Pick.  64. 

26.  All  remedies  are  regulated  by  the  law  of 
the  place  where  they  are  pursued.  Blanchard 
V.  Russell,  13  Mass.  15.  Bulger  v.  Roche,  11 
Pick.  36. 

27.  The  statute  of  limitations  of  a  foreign  state 
cannot  be  pleaded  in  bar  of  an  action  in  this 
state,  though  the  contract  was  made  in  such 
foreign  state.  PearsaU  v.  Dwight,  2  Mass.  84. 
Even  if  the  parties  were  residents  of  that  state 
when  the  contract  was  made  there.  Byrne  v. 
Crovminshield,  17  ib.  55. 

28.  Where  a  partnership  was  composed  of  a 
citizen  of  Massachusetts  and  a  citizen  of  New 
York,  doing  business  in  both  states  under  the 
same  firm,  and  an  action  was  brought,  on  a  part- 
nership note,  by  a  citizen  of  New  York  against 
the  Massachusetts  partner,  it  was  held,  that  the 
discharge  of  the  defendant  uiider  the  insolvent 
law  of  New  York  was  not  a  bar  to  the  action. 
Agnew  V.  Piatt,  15  Pick.  417. 

29.  A  discharge  under  an  insolvent  law  of 
another  state,  by  which  the  person  of  the  debtor 
is  protected  from  imprisonment,  but  which  leaves 
the  contract  in  force,  affects  the  remedy  merely, 
and  has  no  operation  in  this  state.  Cojin  y. Cof- 
fin, 16  ib.  323. 

30.  Where  a  demand  is  barred  by  the  existing 
law  of  a  foreign  state,  where  the  contract  was 
made,  it  is  not  revived  by  being  transferred  to 
an  inhabitant  of  the  state  wbere  the  action  is 
brought.     Woodhridge  v.  Austin,  2  Tyler,  364. 

31.  In  an  action  of  assumpsit,  in  Connecticut, 
for  goods  sold  and  delivered,  it  appeared  that 
the  goods  were  purchased  in  New  York,  and  a 
promissory  note  given  there  for  the  same,  for 
which  a  receipt  in  full  was  given  by  the  seller. 
Before  the  note  became  due,  the  msiker  became 
bankrupt.  It  was  held,  that,  as  the  note  was  not 
payable  in  New  York,  the  action  on  the  original 
contract  could  be  maintained  in  Connecticut. 
Bartsch  v.  jStwater,  1  Conn.  401 K 

32.  A  and  B,  inhabitants  of  New  York,  being 
in  Canada  for  a  temporary  pui  pose,  the  former 
gave  to  the  latter  a  promissory  note,  payable  on 
demand,  in  discharge  of  an  antecedent  debt  con- 
tracted in  New  York.  It  was  held,  that  such 
note  was  payable  in  Canada,  and  that  the  laws  of 
that  country  were  to  govern  in  the  construction 
of  the  contract.     Smith  v.  Mead,  3  Conn.  253. 

33.  The  stotute  of  limitations  of  New  York 
cannot  be  pleaded  in  bar  of  an  action  brought,  in 
Connecticut,  on  a  contract  entered  into  m  the 
former  state  by  parties  residing  there  at  the 
time.    Medbury  v.  Hopkins,  ib.  472. 

34.  An  execution  on  a  judgment  recovered  m 
Connecticut,  on  a  contract  made  in  New  York 
by  parties  there  residing,  from  which  the  debtor 
had  obtained  a  discharge  by  the  insolvent  law 
of  the  latter  place,  will  issue  against  the  body 
and  estate  of  the  debtor.  Woodmdge  v.  Wright ^ 
3  Conn.  523. 


36.  NcitlieT  llic  statate  of  UnutatioM,  nor  a. 
a'acbmige  dbiIpt  the  iiuolTeat  law  of  anotber 
■tair,  will  BTail,  'm  CDniwcticat,  ■■  a  defence  or 
a  pnitectioii,  alUwugh  the  debt  was  coDttaeled, 
aad  Ihe  debtor  lired,  in  the  rormeritate.  .Itwur 
T.  TnoiutiU,  4  ib.  47.     Smili  t.  Htalj,  ib.  49. 

36.  A  claim  Ibr  aerricea  reader^  in  ancrtber 
■tale,  ander  a  contraet  made  tbeic,  mnat  be  de- 
tenninpd  by  tbe  Uwi  of  that  itate ;  and  wbelber 
tbe  tranaactioD  waa  eon&nnable  to  tlw  lawa  of 
that  itate,  ■■  ibr  the  jniy  to  detennine.  BrtktU 
T.  Tfvriam,  4  Conn.  517. 

37.  Tbe  la  laa  comtTMrtuM  doea  not  apply  u> 
the  reniedj,  vbicb  ninit  be  proaecated  according 
to  the  law  of  the  pbce  where  lbeactio>iiabroD||[ht. 
Smili  T.  S^iwlU,  2  Jobna.  1!«. 

36.  The  la  loci  cmtToctum  govemi  ■■  to  the 
natare  and  eoDctmetion  of  the  emtnet,  and  ita 
legal  effect.  Smith  t.  Smili,  ib.  235.  R*ggUM  t. 
KttUr,  Z  ib.  363. 

39.  Where  a  eoDtract  i*  Dude  in  one  coaatrj, 
to  be  perlbnned  ia  another,  the  law  of  the  place 
of  perTannaiice  ia  to  goTero.  ii.  Tiompton  v. 
KMUm,  4  Jobna.  985. 

40.  The  la  Uci  taatraetiu  if  to  gorem  v '  .t 
the  paniH,  bj  the  terma  of  the  contnet,  h--  le  ■ 
different  place  in  Tiew.  Tlmipsni  >.  F'iCiilaii, 
8  ib.  169.     SierriU  t.  HapltinM,  1  Cow.  103. 

41.  A  contract  made  in  a  foreign  conntrj,  to  be 
eieeuled  in  Hew  York,  i*  to  be  goTeroed  by  tbe 
lawB  of  that  atate ;  ao  that  the  defendant  may 
avail  himaelf  of  ■  defence,  permitted  in  inch  atate, 
which  would  not  be  allowed  in  the  eonatiy 
where  tbe  coDtra^t  waa  made.  Thomp^im  T. 
KtUkam,  4  Johna.  285. 

42.  The  IcL  lod  antrmrtuM  gorcmi  only  u  to 
tbe  eonaliuclion  of  the  contract;  the  remedy  ia 
coDtroUed  entirely  by  the  Ux  fori.  Andraat  T. 
BtrriM,  4  Cow.  506,  aoli. 

43.  The  Ux  loci  tatttratttu  soTema  tbe  natore, 
T>lidity,andconatruction,of  the  contract,  bat  not 
the  lemedy.  Wiitttmore  T.  Adams,  2  Cow.  636. 
Bnt  an  inaolrent  law  doe*  not  opente  aa  a  part 
of  the  la  Uiei  cantrocfaa,  onleaa  it  diacharge  tbe 
contract ;  it  ii  ■  part  of  the  fix  fori,  and  Baa  no 
effect  ont  of  the  atate  in  which  it  1*  paaaed.  ii. 

44.  Where  no  place  ii  mentioned  in  ■  note  at 
which  payment  ia  to  be  made,  it  aeema  that  parol 
eridence  i>  admianble  to  abow  at  what  place  it  waa 
agreed  that  payment  ahonld  be  made.  Thorny 
JOB  T.  K^ciam,  4  Johna.  285. 

45.  An  inatmment  in  the  form  of  a  promiiHiry 
note,  made  in  Virginia,  the  sCToll  of  L.  S.  being 
at  the  end  of  tbe  maker's  name,  (which,  by  tbe 
awa  of  that  atate,coDatitule*a*eal,)  and  payable 
in  New  Torh,  ia  to  be  ^reraed  by  the  lawa  of 
New  York,  and  ii  bat  a  atmple  contiacL  Warren 
1.  Lynch,  5  ib.  239. 

46.  A  diacbarge,  ander  the  inaolrent  law  of 
another  atate,  (by  which  the  peraon  of  tbe  debtor 
i*  protected  trom  aireat  and  impriaonment,)  from 
any  debt  due  to  any  creditor  named  in  the  inaol- 
Tent'a  petition,  ia  no  bar  to  a  aoit  broofht  by  any 
■neb  creditor  againat  the  debtor  in  New  York. 
Wiiu  T.  Catffi^  7  Johna.  117.  Snob  diKharf^e 
afiecta  the  remedy  merely,  and  ii  local  in  ita 
operation,  ii. 

47.  Where,  in  anaction  bronght  in  New  York, 
on  a  promiiiory  note  payable  in  Jamaica,  the  de- 
fendant let  up  infancy  u  a  defence,  it  was  held, 
that  he  waa  bonnd  to  ihow  that  inch  plea  would 
be  a  good  defence  in  Jamaica.  Himupion  v. 
Kettiam,  8  Jobni.  1S9. 

48.  In  an  action  broDght  in  New  York,  on  a 
judgment  rendered  in  Connecticnt,  a  plea  that 
the  jodgmer:  had  been  puroluaad  by  A,  a  con- 
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n  of  L.,  ■■  Cooaecticat,  coatniy 
of  the  CoDMCtxut  act  of  1^ 
An  act  to  prereat  unlawfot  oaiaM- 
ance,"  and  that  tbe  Miit  waa  praaecaled  in  lit 
name  of  tbe  (daintiff,  hot  Sir  Om  bewfitof  A,b 
not  a  bar  la  tke  actian.  StmmlU  t.  Cttfdi,  U 
ib.  338. 

4%  Tbe  method  id  which  a  demud  ■•  ta  be 
enforced  ii  to  be  determined,  not  by  the  Uv 
of  tbe  itale  where  the  demaad  oiigiullj  ■(- 
craed,  but  by  the  law  of  the  atate  when  it  ii 
enfineed.  So  thai  a  diaeharge  from  liabilitf  to 
impriaonmenl,  in  the  atate  where  thr  contncl  au 
made,  a  not  a  discharge  from  aoeh  liability  in  my 
other  atate.      Woo*  r.  JWaiis,  5  HakaL  908. 

50.  A  will  of  peraonal  property  not  pieciit«l 
according  to  the  lawaof  teBtator'adoiaicil,iarD>d, 
though  execute  according  to  the  law  of  Uie 
place  where  tbe  property  ii  aitnaled.  DaattU 
T.  BtrfnUr,  1  Binn.  336. 

51.  A  Briliah  aabject,  declared  hankinpl  ia 
England,  ia  &ee  from  arreat  for  debt  in  Frnujl- 
Tania.     Harr^  t.  JimmdniUe,  2  Yeatn,  99. 

52.  A  contract  made  in  a  foreign  camtiy 
mnat  be  goremed  by  tbe  law*  of  that  coantiy, 
and  no  acknowledgiaeut  of  the  debt  in  untbH- 
country  can  change  tbe  natare  of  it.  Di  Sikj 
1.  De  LmiMtre,  2  Bar.  &.  1.  191. 

53.  If  nothing  appeaja,npon  the  lace  of  acoD- 
tract,  to  abow  where  it  ie  to  be  exFcnIed,thc  pre- 
aamplion  i>,that  it  i*  to  be  eieeuted  in  ifaeons- 
try  where  it  ia  made.  If  the  eantraet  ia  by  ptnl, 
eridence  will  be  receiTcd  to  abow  tbe  intentjiui 
of  the  partiea.  ii. 

54.  In  conatrning  contraeti  made  in  forcip 
counlriea,  tbe  courta,  ■■  a  general  role,  are  ^i- 
emed  by  the  Uz  lod,  aa  to  the  ligbti  acqaired 
■Dd  the  obligationi  created  by  tbe  contiact;  tfe 
remedy  ia,  howcTer,  to  be  conformable  to  He 
lawa  of  tbe  country  where  the  action  ii  iu(i- 
tnted.  ii. 

55.  Wbetheradeed.ezecnted  ininatberitUe, 
ii  valid  to  conTCy  ianda  in  anch  itale,  miit  br 
determined  by  tbe  lawa  of  tbe  atate  in  whicb  tbe 
qoeation  ariaea,  onleia  there  ia  proof  that  tbe 
lawa  of  tbe  other  atate  are  difierenL  BMrftr  r- 
Hampton,  1  Har.  &,  J.  62B. 

56.  Where  a  contract  waa  made  in  South  Cti- 
olina,  with  a  riew  to  the  receipt  of  maney  ia 
Peanayliauia,  tbe  canae  of  action  aecmei  opor 
the  receipt  of  the  money  id  the  Utter  ttitr,  uxl 
the  aUtute  of  limitationa  of  tbefbrmer  ttile  doea 
not  apply,  it- 

57.  An  action  of  aaaampait  cannot  be  mirit- 
tained,  in  Maryland,  apan  a  aingle  bill  pudem 
Virginia,  which,  according  to  3ie  lawi  of  tb( 
latter  atate,  ia  not  a  apecialty,  bnt  ia,  accordinf  Is 
tbe  lawa  of  tbe  former  eUte.  Tradur  r.  £Mr- 
kart,  3  Gill  &  Johna.  234. 

58.  The  law  of  the  place  for  the  performiace 
of  a  contract  ia  the  true  mie  of  decinoa 
Jtf'QHuUab  T.  Cr^tr,  S  Bay,  377. 

59.  Tbe  character  of  a  tranaaction  dependt  oa 
tbe  law  of  the  place  where  it  happen*;  bntiln 
foi  thoee  who  would  avail  tbemaelTea  of  it,H> 
ibow  what  tbe  law  i«  ;  and  onlil  that  li  doK,  tbe 
couita  of  South  Carolina  will  decide  any  raatlti 
according  to  tbe  lawa  of  that  itate.  ^Um  T 
(raZnm,2Hill,  B.  C.  319. 

60.  Tbe  (ex  -     ■ 
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contract ;  but  the  form  of  the  kWo. 

and  the  course  of  judicial   proceeding!,  rnoit  w 

directed  by  the  lawa  of  the  ilate  in  which  the 

action  ia  brought.     Ayrtt  r.  Jtiditton,  ib.  601. 

61.  A  bond  being  executed  and  made  payabk 
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in  Eadt  Florida,  the  obligor  is  boand  to  pay  the 
interest  of  that  place.  GaiUard  y.  GaiUartL  1 
N.  &  M.  67. 

62.  The  legality  or  illegality,  as  well  as  the 
construction;  of  a  contract,  must  depend  on  the 
lex  lod  where  it  was  executed,  unless  it  appears, 
from  the  contract  itself,  that  it  was  the  under- 
standing of  the  parties  that  it  was  to  be  executed 
elsewhere.     Touro  r.  Cassifiy  ib.  173. 

63.  On  a  note  made  in  Missouri,  and  assigned 
there,  the  lex  loei  of  Missouri,  as  to  the  liability 
of  the  assignor,  is  to  govern  in  action  brought  in 
another  state.  Humphreys  ▼.  Pawellj  Breeae, 
231. 

64.  The  laws  of  a  state  where  a  contract  was 
made,  if  it  is  not  made  with  a  view  to  perform- 
ance elsewhere,  must  govern  the  fate  of  it. 
Warder  v.  ^rall,  2  Wash.  282.  Thus  if  a  per- 
son is  discharged  from  a  debt,  by  a  tender  and 
refusal  made  in  one  state,  by  force  of  the  laws  of 
that  state,  he  may  defend  himself  in  an  action 
upon  the  debt,  in  another  state,  by  relying  upon 
sucli  tender  and  reftisal,  and  the  laws  under  which 
he  ^as  discharged.  i&. 

65.  The  lex  loeiy  where  a  debt  is  contracted, 
should  eovern  the  question  whether  interest  is 
allowabk  on  a  merchant's  account.  Cocke  v. 
Conigmaker^  1  A.  K.  Marsh.  254. 

66.  The  statute  of  limitations  of  the  state  in 
which  the  action  is  brought  is  to  govern,  and 
not  that  of  the  place  of  the  contract.  Chraves  v. 
Craves,  2  Bibb,  207. 

67.  Where  a  person  makes  a  gift  in  another 
state,  and  the  laws  of  that  state  are  not  proved, 
they  will  not  be  presumed  to  be  restrictive  of 
his  power  to  make  the  gift.  Crozier  v.  Bryant, 
4  ib.  174. 

68.  In  a  suit  in  Kentucky,  it  was  held,  that  a 
gift  of  slaves  in  Maryland  must  be  governed  by 
the  laws  of  that  state  then  in  force ;  and  that  the 
laws  of  that  state  are  not  to  be  judicially  noticed 
by  the  judges  of  Kentucky,  but  are  matters  of 
fact,  to  be  proved.     Tarltan  v.  Briscoe,  ib.  73. 

69.  An  action  upon  a  bond  subjecting  the 
obligors  to  the  payment  of  a  statutory  penalty, 
for  a  misfeasance  m  office,  is  an  action  upon  a 
penal  statute,  and  cannot  be  maintained  in  Ohio 
on  a  statute  of  Indiana.  State  v.  John,  5  Ham. 
217. 


LIBEL    AND    SLANDER. 
LIBEL. 

1.    What  constitutes  a  Libel, 
II.    What  may  be  shown  in  Justification  or  De- 
fence. 

III.  What   may  be   shoum    in   Aggravation  or 

Mitigation  of  Damages, 

IV.  Declaration,  Pleadings,  and  Evidence. 
V.    Otker  Matters. 

I.     What  constitutes  a  lAhel, 

1.  Any  publication,  the  tendency  of  which  is 
to  degrade  and  injure  another  person,  or  to  bring 
him  mto  contempt,  hatred,  or  ridicule,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of 
an  act  odious  and  disgraceful  in  society,  is  a  libel. 
Dexter  v.  Spear,  4  Mason,  115. 

2.  A  libel  is  a  jnalicious  publication  expressed 
either  in  printing  or  writing,  or  by  signs  and 
pictures,  tending  either  to  blacken  the  ipemory 
of  one  dead,  or  the  reputation  of  one  who  is 
alive,  and  expose   him  to   public  hatred,  con- 


tempt, or  ridicule.     Commonitealth  y.  Clapp,  4 
Mass.  163,  168. 

3.  A  libel  is  a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous  and 
malicious  intent,  toward  government,  magis- 
trates, or  individuals  Steele  v.  Southtoick,  9 
Johns.  214. 

4.  A  libel  is  a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous  and 
malicious  intent.  State  v.  Farley,  4  M'Cord,  317. 

5.  To  publish  the  truth,  with  good  motives  and 
justifiable  ends,  thoush  it  reflect  on  government, 
is  no  libel.  RespMica  v.  Dennis,  4  Yeates, 
267. 

6.  The  malice  of  the  publication,  or  the  intent 
to  defame  the  reputation  of  another,  is  the  es- 
sence of  the  offence  of  libel.  Commonwealth  v. 
dapp,  4  Mass.  163.  Commonwealth  v.  Snelling, 
15  Pick.  337. 

7.  Terms  of  mere  general  abuse,  published  in 
a  newspaper,  are  not  libellous.  Tappan  v.  Wil- 
son, 7  Ham.  (Part  1st,)  190. 

8.  Nothing  but  that  which  is  criminal,  im- 
moral, or  ridiculous,  can  be  libellous,  and  it  is 
incumbent  on  the  prosecution  to  stamp  that 
character  on  the  transaction.  State  v.  Farley,  4 
M'Cord,  317. 

9.  A  false  and  malicious  writing,  containing 
an  insinuation  that  the  plaintiff  has  been  guilty 
of  perjury,  is  libellous.  HUlhouse  v.  Dunning, 
6  Conn.  391.  So,  also,  is  a  false  and  malicious 
writing,  which  renders  a  person  ridiculous  and 
contemptible,  or  which  induces  an  ill  opinion  of 
him.  ib, 

10.  The  following  words  were  printed  and  pub- 
lished of  a  witness  m  a  certain  cause  :  —  ** '  Our 
army  swore  terribly  in  Flanders,*  said  uncle 
Toby ;  and  if  Toby  were  here  now,  he  might 
say  the  same  of  some  modern  swearers;  the 
man  (meaning  the  witness)  is  no  slouch  at 
swearing  to  an  old  story."  Held,  that  these 
words,  if  they  did  not  import  a  charge  of  per- 
jury in  the  legal  sense,  were  still  libellous,  as 
they  held  up  the  plaintiff  to  contempt  and  ridi- 
cule, as  being  so  thoughtless,  or  so  criminal,  as 
to  be  regardfess  of  the  obligation  of  a  witness, 
and  therefore  utterly  unwor^y  of  credit.  Steele 
V.  Southwick,  9  Johns.  214. 

11.  Where  C  published  a  direct  and  positive 
contradiction  or  what  a  witness,  at  a  trial  be^ 
tween  B  and  C,  had  sworn  that  A  had  said; 
held,  that  it  was  not  a  libel,  as  it  was  not  accom- 
panied with  any  imputation  of  crime  in  A.  t^. 

12.  It  is  libellous  to  publish  of  a  person  a 
charge  of  voting  twice  on  the  same  ballot  for  the 
election  of  state  officers.  Walker  v.  Winn,  8 
Mass.  248.  So  it  was  held  a  libel,  where  a  pub- 
lic officer  published,  in  a  report  of  an  official 
investigation  into  his  conduct,  the  following 
comments  upon  the  testimony  of  a  witness  be- 
fore the  commissioners  of  inquiry :  *'  I  am  ex 
tremely  loath  to  impute  to  the  witness,  or  his 
partner,  improper  motives  in  regard  to  the  false 
accusations  against  me :  yet  I  cannot  refrain 
from  the  remark  that,  if  their  motives  have  not 
been  unworthy  of  honest  men,  their  conduct  in 
furnishing  materials  to  feed  the  flame  of  calumny 
has  been  snch  as  to  merit  the  reprobation  of 
every  man  having  a  particle  of  virtue  or  honor. 
They  have  both  much  to  repent  of  for  the 
groundless  and  base  insinuations  they  have  prop- 
agated against  me."  Clark  v.  Binney,  2  rick. 
113.  So  where  a  member  of  a  school  district 
wrote  a  letter  to  the  school  committee,  accusing 
a  teacher  of  want  of  chastity,  and  remonstraUng 
against  her  appointment,  —  it  was  held,  that  the 
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commanicAtton  ww  libellous,  if  shown  to  hare 
been  made  with  express  malice,  or  without 
probable  canse.  BodweU  v.  Osgood^  3  Pick.  379. 
fiut  where  a  member  of  a  church  had  consented 
that  the  church  should  investigate  any  complaint 
which  might  be  preferred  against  him  in  writing, 
by  a  person  not  a  member,  —  it  was  held,  that 
such  a  complaint  would  not  be  libellous,  unless 
shown  to  haTe  been  made  without  probable 
cause,  or  as  a  pretence  and  cover  for  the  design 
of  slandering.  Remington  t.  Ccngdon,  2  ib.  315. 
See  Bradley  r.  Heath,  12  ib.  163. 

13.  Sencfing  a  sealed  libellous  letter  to  the 
plaintiff  himself,  is  not  the  ground  of  an  action 
oy  him.     Lyie  r.  Clason,  1  Gaines,  581. 

14.  Where  a  writing,  in  the  form  of  a  letter, 
addressed  to  the  wife  of  another  man,  contained 
words  importing  that  she  had  acted  libidinouslv 
towards  tJie  writer,  had  invited  him  to  an  adal- 
terous  intercourse  with  her,  and  had  sought  op- 
portunity to  effect  it;  which  writing  was  com- 
posed and  sent  to  her,  with  intent  to  insult  and 
abuse  her,  to  debauch  her  affections,  and  alienate 
them  from  her  husband,  to  entice  her  to  commit 
adultery,  and  to  bring  her  into  disgrace  and  con- 
tempt ;  it  was  held,  uiat  such  writing  was  libel- 
lous, and  that  the  sending  of  a  letter  containing 
such  language  was  an  offence  of  a  public 
nature,  which  might  be  the  subject  of  an  infor- 
mation.    State  V.  Avery,  7  Conn.  266. 

15.  An  action  for  libel  cannot  be  maintained 
for  words  uttered  in  the  course  of  a  Judicial  pro- 
ceeding.    Fausee  v.  Lee,  I  Hill,  8.  C.  197. 

16.  A  publication,  which  assails  the  integrity 
or  capacity  of  a  judge,  is  actionable.  Rohbins  v. 
Treadway,  2  J.  J.  Marsh.  540. 

17.  To  publish  of  a  judge,  that  *<  he  lacks  ca- 
pacity as  a  judge,"  is  actionable,  ih, 

16.  To  publish  of  a  judge,  that  "he  has 
absndoned  the  common  principles  of  truth,"  is 
actionable,  ih. 

19.  To  publish  of  a  judge,  that  "  ho  had  made 
the  office  of  clerk  a  subject  of  private  negotia- 
tion between  men  to  whom  he  was  under  per- 
sonal obligations,  and  endeavored  to  cancel  those 
debts  by  a  barter  of  office,"  is  actionable  so  far 
only  as  it  imports  an  imputation  of  corruption  in 
office,  ib. 

20.  An  action  of  libel  cannot  be  maintained 
for  slanderous  averments  in  the  declaration  in  a 
writ.     Hardin  v.  Cumstock,  2  A.  K.  Marsh.  480. 

21.  To  charge  a  judge  with  improprieties, 
which  would  be  no  cause  of  impeachment,  or 
address  to  remove  him,  is  not  libellous.  Robbins 
V.  Treadu>ay,  2  J.  J.  Marsh.  540. 

22.  To  charge  a  judge  with  erring  in  judg- 
ment, or  disregarding  public  sentiment,  is  not 
libellous,  ib. 

23.  It  is  libellous  to  publish  a  correct  account 
of  judicial  proceedings,  if  accompanied  with 
comments  and  insinuations  tending  to  asperse 
a  man's  character.  CommanwealA  v.  Bland- 
tn^,  3  Pick.  304.     TTuftnas  v.  Crosioell,  7  Johns. 

24.  Communications  to  a  governor,  of  a  libel- 
lous character  respecting  an  officer,  are  excusa- 
ble if  they  do  not  originate  in  malice  or  without 
probable  cause.  Gray  v.  Pentland,  2  S.  dk  R.  23. 
8.  C.  4  8.  dk  R.  420. 

25.  A  petition  of  parties  interested,  to  the 
proper  authorities,  against  the  appointment  of 
one  on  the  ground  of  his  bad  character,  as  dis- 
qualifying him  for  tlie  appointment,  is  not  action- 
able  as  a  libel.  Harris  v.  Harrington,  2  Tyler,  129. 

26.  To  publish,  of  a  member  of  congress,  that 
**  he  is  a  niwning  sycophant,  a  misrepresentative 


in  congress,  and  a  povelling  office-seeker;  be 
has  abandoned  his  post  in  congress  in  punoit  of 
an  office,"  is  libellous.  T%omas  v.  Croswdi^  7 
Johns.  264.  And  whether  the  person  so  libeUd 
did  leave  his  post  for  the  purpose  imputed  to 
him,  or  had  violated  his  duty  as  a  represenUtive 
in  congress,  are  questions  of  fact  for  the  joiy  to 
decide,  ib. 

27.  To  publish  of  a  person  that  he  has  bees 
deprived  of  the  chief  ordinance  of  the  church  to 
which  he  belongs  is  libellous.  M  *  ConkU  v.  Bimu, 
5  Binn.  340.  It  is  libellous  to  print  and  publish,  cf 
a  man  who  had  been  a  member  of  the  convmtioa 
which  formed  the  constitution  of  the  state,  that, 
while  in  the  convention,  *'  he  openly  avowed  the 
opinion,  that  government  had  no  more  right  to 
provide  by  law  for  the  support  of  the  worship 
of  the  Supreme  Being  than  for  the  support  of 
the  worship  of  the  devil."  Stow  v.  Omterst,  3 
Conn.  325. 

28.  A  publication,  ironically  charging  the 
plaintiff  with  insanity,  is  libellous,  as  holding  up 
the  plaintiff  in  a  ridiculous  point  of  light.  Saiitk- 
wick  V.  Stevens,  10  Johns.  443. 

29.  Where  a  resolution  waa  adopted  bj  & 
county  medical  society,  in  New  Tork,  and  en- 
tered among  their  proceedings,  expelling  t  mem* 
her,  on  the  ground  that  he  did  not  possess  the 
requisite  qualifications,  and  obtained  hisadmis* 
sion  by  false  pretences,  it  was  held,  that  the 
resolution  was  a  libel,  their  doings  in  each  a 
case  being  without  their  jurisdiction,  and  that 
the  member  introducing  the  resolution  was  liable 
to  an  action.     Faweett  v.  Charles,  13  Wend.  473. 

30.  It  is  a  libel  to  publish  in  writing  of  a  man, 
that  he  has  put  in  circulation  a  false,  scandaloai, 
and  scurrilous  report.  Colby  v.  Reyndds^  6 
Verm.  489. 

31.  No  action  will  lie  for  charges  against  a 
public  officer,  contained  in  a  petition  to  the 
council  of  appointment,  praying  his  remoral 
from  office,  uthough  the  words  used  are  false 
and  actionable  in  themselves,  without  proring 
express  malice,  or  that  the  petition  was  actaaJlj 
malicious  and  groundless,  and  presented  merelj 
to  injure  the  plaintiff's  character.  Thorn  t. 
Blanckard,  5  Johns.  508. 

32.  Libellous  words  are  to  be  construed  ac- 
cording to  their  most  obvious  meaning.  Hofg^- 
Wilson,  1  N.  &  M.  216.  One  may  utter  a  libei, 
as  well  by  way  of  a  question,  as  by  a  direct  al- 
legation.    Sawyer  v.  Eifert,  2  ib.  511. 

33.  Anv  unlawful  act,  done  wilfully  to  the 
injury  oi  another,  is,  as  against  that  peraoOt 
malicious ;  and  it  is  not  necessary  that  the  doet 
of  such  act  should  liave  ill  will,  or  pursue  anr 

5eneral  bad  design.     Commonwealth  v.  SnelUsg^ 
5  Pick.  337. 


II.    What  may  be  shown  m  Just^ieation  or 

Defence, 

34 .  In  an  action  for  libel,  if  the  defendant  wonU 
justify  a  charge,  he  must  justify  as  to  the  specific 
charge  laid,  and  cannot  prove  a  charge  of  the 
same  thing,  but  distinct  as  to  the  subject-matter, 
although  laid  with  an  innuendo.  Stow  v.  Convene^ 
4  Conn.  17.  Thus  a  defendant  cannot  jastify 
a  charge,  that  the  plaintiff  has  set  up  and  sap- 
ported  an  infidel  club,  and  has  seduced  bis  com- 
panions to  join  it,  by  proving  that  the  phiM 
was  an  infidel,  ib.  Nor  can  h^  justify  a  chargei 
that  the  plaintiff  has  attempted  to  destroy  all 
religious  institutions,  by  showing  that  lie  hsd 
denied  the  authenticity  of  the  Scriptures,  *ad  had 
I  spoken  of  them  in  terms  of  ridicule ;  that  ho  bad 
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made  a  profane  prayer ;  that  he  offered  and  pro- 
cared  to  be  pasaedy  in  a  locietj  meeting,  certain 
Totes,  reflectmg  upon  an  act  of  the  legislature 
**  for  the  inpport  of  literature  and  religion,'*  and 
upon  the  coxiiduct  and  doctrinei  of  certain  preach- 
ers, lb. 

35.  A  charge  of  mbconduct,  of  a  specified  kind, 
is  not  justified  by  proving  the  plaintiff  guilty  of 
misconduct  of  a  similar  character.  Skinner  y. 
Powers^  1  Wend.  451. 

36.  A  defendant's  justification  must  be  as  broad 
as  the  charge.  Proof  of  the  truth  of  one  out  of 
many  charges,  will  not  constitute  a  justification. 
ib.    See  also.  Brooks  v.  Benniss^  8  Johns.  455. 

37.  In  South  Carolina,  the  truth  of  a  libel  can- 
not be  given  in  evidence,  in  a  criminal  prosecu- 
tion. State  V.  Lehre,  2  Const.  R.  Appendix,  609. 
Qv€Bre,  as  to  its  admission  in  New  York,  prior  to 
the  act  of  1805.  People  v.  Croswdly  3  Johns. 
Cas.  357. 

38.  The  truth  of  a  libel,  when  it  does  not  nega- 
tive the  intention  to  defame  the  reputation  of 
another,  cannot  be  shown  in  defence.  Common- 
wealth V.  Clapp,  4  Mass.  163.  Commonwealth  ▼. 
Blandmg^  3  Pick.  304.  But  as  it  may  be  shown 
that  the  publication  was  for  a  justifiable  puipose, 
and  not  malicious,  nor  with  the  intent  to  defame, 
so  there  may  be  cases  where  the  defendant,  hav- 
ing proved  the  purpose  justifiable,  may  give  in 
evidence  the  truth  of  the  words,  where  such  evi- 
dence will  tend  to  negative  the  malice  and  intent 
to  defame.  Commonwealth  v.  Clapp^  4  Mass.  163. 
Thus  of  a  complaint  made  to  the  executive  or 
legislature,  or  any  other  public  constituted  body, 
against  any  of  its  ofiicers  or  agents,  for  the  pur- 
pose of  obtaining  their  removal,  or  the  redress  of 
a  grievance,  the  subject  of  the  complaint  being  of 
a  public  nature,  or  the  complainant  having  a  par- 
ticular interest  in  it.  ib.  Commonwealth  v.  Bland- 
ing,  3  Pick.  304,  314, 316, 317.  So  of  a  publication 
relating  to  a  candidate  for  a  public  office,  or  the 
incumbent  of  an  elective  public  office.  Commim- 
wealth  V.  Clapp,  4  Mass.  163, 169.  So  of  proceed- 
ings in  legislative  assemblies  and  courts  oi  justice. 
Commonwealth  v.  Blanding^  3  Pick.  304, 314.  So 
of  cases  of  private  import,  where  information  is 

given  to  parties  having  an  interest  in,  and  who 
ave  a  right  to  act  upon,  it.  ih.  317. 

39.  In  an  action  for  libel  for  preferring  a  com- 
plaint to  a  church  against  a  member  by  'one  not  a 
member,  the  church-member  having  consented 
to  the  investigation  of  the  complaint  by  the 
church,  evidence  tending  to  prove  the  truth  of 
the  charge  contained  in  the  complaint  may  be 
admitted,  under  the  general  issue,  for  the  purpose 
of  showing  probable  cause  for  the  complaint,  and 
disproving  a  malicious  intent.  Remington  v. 
Congdon,  2  Pick.  310. 

40.  It  is  the  province  of  the  court  to  decide 
whether  the  case  is  a  proper  one  for  the  admission 
of  the  truth,  in  evidence.  Commonwealth  v. 
BUnding,  3  Pick.  304.  It  was  held  not  to  be 
0neh  a  case  where  the  defendant  caused  to  be 
published,  of  the  prosecutor,  an  innholder,  an  ac- 
count of  a  person's  dying  of  drunkenness  at  his 
inn,  and  charging  the  prosecutor  with  having  ad- 
ministered to  him  the  ''liquid  poison"  which 
caused  his  death,  and  warning  the  public  against 
the  house,  and  invoking  the  municipal  authorities 
to  take  away  his  license,  t^.  Such  a  publication, 
being  on  its  ftce  libeUons,  and  not  within  the 
principle  permitting  the  truth  to  be  shown,  will 
be  presumed  to  have  been  published  with  mali- 
cious intent,  ib, 

41.  Where  the  libel  complained  of  is  in  a  peti- 
lioa  to  the  leg'islatiire,  the  truth  may  be  given  in 


evidence,  in  justificetion.  It  is  not  necessary  to 
plead  the  truth.  CommcniDealth  v.  Morris,  1 
Virg.  Cas.  176. 

42.  In  an  action  for  libel,  if  the  plaintiff  give 
evidence  of  parts  of  the  libel  not  set  forth  in  the 
declaration,  the  defendant  may  justify  such  parts, 
though  he  has  not  pleaded  a  justification ;  and 
he  may  give  evidence  of  the  plaintiff's  general 
bad  character.    Henry  v.  J^orwood,  4  Watts,  347. 

43.  Where  a  publication   is  libellous,   and  is* 
knowingly  made,  the  law  presumes  it  malicious, 
unless  it  is  proved  to  be  published  on  an  innocent 
or  justifiable  occasion.    Dexter  v.  ^ear,  4  Mason, 
115. 

44.  In  an  indictment  for  a  libel,  evidence  that 
the  object  of  the  defendant  in  publishing  the  al- 
leged libel  was,  to  attack  vicious  persons  and 
establishments  injurious  to  public  morals,  was 
held  inadmissible  to  rebut  the  presumption  of 
malice.  Commonwealth  v.  SneUine^  15  Pick.  337. 
Under  the  Massachusetts  statute  of  1826,  in  an  in- 
dictment for  libel,  where  no  evidence  of  the  truth 
of  the  charges  wau  produced  by  the  defendant,  it 
was  held,  that  he  could  not  show  in  evidence  that 
the  charges  were  communicated  to  him  by  so 
respectable  a  person  that  he  did  not  doubt  their 
truth ;  and  held,  also,  that  he  could  not  show  the 
general  bad  character  of  the  persons  charged,  ib. 

45.  In  an  action  for  libel,  the  defendant  cannot 
give  in  evidence,  au  justification,  a  former  publi- 
cation by  the  plaintiff,  to  which  the  alleged  libel 
was  an  answer ;  although  such  former  publication 
was  libellous.  But  it  may  be  given,  to  explain 
the  subject-matter,  occasion,  and  intent,  of  the 
defendant's  publication,  and  in  mitigation  of  dam- 
ages.    Hotckkiss  Y.  Lothropj  1  Johns.  286. 

46.  In  an  action  of  iibel,  the  defendant  may 
give  in  evidence  previous  publications  by  the 
plaintiff,  if  they  explain  the  libellous  matter,  or 
soften  its  character.  Gould  v.  Weed,  12  Wend. 
12.  If  the  judge  thinks  it  advisable,  he  may  re- 
quire such  publication  to  be  submitted  to  him  be- 
fore it  is  read  to  the  jury.  ib.  Such  previous 
publication,  if  otherwise  inadmissible,  cannot  be 
read,  though  printed  as  a  text  to  the  libellous 
matter,  ib. 

47.  In  an  action  for  a  libel,  the  defendant,  to 
support  a  charge  against  the  plaintiff  of  having 
set  up  and  support^  on  infidel  club,  offered  evi- 
dence, that  a  club  to  which  the  plaintiff  belonged 
had  the  general  character  of  an  infidel  club.     It 
was  held,  that  such  evidence  was  not  admissible, 
because  it  did  not  justify  the  charge,  and  because 
evidence  of  a  higher  nature  could  be  adduced 
Stow  V.  Converse,  4  Conn.  17.     Held,  also,  th^ 
such  evidence  was  inadmissible  in  mitigation 
damages,  t^. 

48.  In  an  action  of  slander,  for  saying  of 
plaintiff,  who  was  a  postmaster,  **that  he  r 
sent  from  his  office  a  treasury  note,  but  had 
it,"  the  defendant,  under  the  general  issue, 

to  prove,  that,  before  the  speaking  of  thf 
the  pUintiff  said,  «<  that  the  treasury  nr 
left  his  office,"  and  that,  after  the  speak' 
words,  he  had  said  "that    his  brothf 
author  and  first  promulgator  of  the 
was  held,  that  tius  evidence  was  : 
Hyde  v.  Bailey,  3  Conn.  463. 

49..  It  is  no  defence,  in  a  suit  for 
defendant,  a  printer,  published  tl 
author  of  the  libellous  article.     / 
3  Teates,  518. 

50.  It  is  no  justification  or 
published  in  a  newspaper,  tha^ 
newspaper  did   not  persona! 
libelled.    Dexter  ▼.  5paar,  4 


51.  The  publisher  ■■  equ«ll;  reipoiuible  with 
the  author  of  a  libel,  it. 

52.  Where  a  printing  preie  and  newipaper  es- 
tablishment were  aagigaed  to  a  perton  meiely  as 
■ecuritj  for  a  debt,  aod  the  preaa  remained  in  Ihe 
>o!e  poHenion  and  managemeat  of  the  auignor, 
the  Dwoerahip  of  the  anignee  ii  not  such  as  to 
render  him  liable  to  on  action,  u  proprietor,  for  a 
libeUoji  publication.  Jiutra  v.  O'dU,  7  Johni. 
SGO. 

53.  Aa  actim  for  a  libel  liea  against  the  propri- 
etor of  a  gaielle  edited  bj  another,  though  the 
publication  wai  made  without  the  knowele^ge  of 
■uch  proprietor,  ib. 

54.  The  publisher  of  a  libel  ii  reapoUEible  to 
the  partj  libelled,  notirithatanding  the  libel  ii 
Bcoompanied  with  the  name  of  the  author.  Dolt 
T.  Lyon,  10  Johni.  447. 

55.  The  publication  in  s  newspaper  of  rumors, 
is  not  justified  bj  the  fact  that  such  rumors  ex- 
isted. But  such  fact  is  admissible  in  mitig^ation. 
Skinntr  t.  Power*,  1  Wend.  451. 

56.  tt  is  no  justification  that  the  defendant 
signed  the  libellous  paper  aa  chairman  of  a  public 
meeting  of  citizens,  convened  for  the  purpose  of 
deciding  on  a  proper  candidate  for  the  office  of 
governor,  at  an  approaching  election,  and  that  it 
was  published  by  order  of  such  meeting.  LttuU 
t.  Feio,  5  Johns.  1. 

57.  Id  an  action  of  libel,  charging  the  plaintiff, 
who  bad  been  a  minister  from  France  to  the 
United  States,  with  treacbeioaslr  betraying  the 
secrets  of  his  government,  proof  thst  he  had  pub- 
lished his  instructiona  is  not  a  justification ;  for 
■  public  minister  may,  if  be   deem*  it  necessary, 

Jublish  his  instruclions.  GtTUl  y.  MiUheli,  7 
ohns.  130.  And  whether  the  plaintiff  had  ttai- 
torousl;  made  public  his  instructions,  is  a  mixed 
question,  to  be  submitted  to  the  jury  under  the 
advice  of  the  court ;  and  (he  criminality  of  the 
act  altogether  depends  opon  the  intent  with  which 
it  was  done.     Per  Kent,  C    J.  t*. 

5S.  In  an  action  for  libel,  (he  defendant  pleaded 
ptiit  dan-ien  contintiance,  a  satisfied  judgment  re- 
covered b^  the  plaintiff,  on  the  same  cause  of 
action  agamst  a  partner  of  the  defendant;  held 
thai  the  plea  was  good.  Thomu  v.  Samiey,  6 
Johns.  26. 

59.  The  plaintiff,  in  an  action  for  a  libel,  to 
which  the  ^neral  issue  is  pleaded,  with  notice  of 
•  justification,  may  abandon,  at  (he  trial,  ore 
ttniis,  any  portion  of  the  tibeUous  matter  alleged 
in  the  declaration, and  proceed  opon  the  resi' 
after  which,  the  defendant  will  not  be  perm 
to  justify  the  portion  so  abandoned.  Sta: 
Cpnverse,  4  Conn.  17. 


60.  The  public  character  of  the  plaintiff, 
officer  of  government,  and  the  evil  example  of 
libels,  are  considerations  with  the  jury  for  incress- 
ing  damages.     TilloUoa  v.  Ckeetkam,  3  Johns.  56. 

61.  In  an   action   for  a  libel,  the   general  bad 
ohsracter  of  the  plaintiff  may  be   givi 


ferd  ».  ifLuny,  1 


libel,  the  defendant  n 


;  but  he  must  do  this  in  the 
some  waji  as  general  reputation  is  proved  ;  pub- 
lications by  the  plaintiff  cannot  be  resorted  to  for 
that  purpose,  jfaynard  v.  BtaTdtla,  7  Wend. 
560. 
63.  Where  A  published  a  libel,  taken  from  a 


r  pnblished  by  B,  as  an  extract  from  a  pape- 
shed  bj  C,  it  was  held,  in  an  action  by  C 
agaifist  A,  that  the  testimony  of  D,  that  he  had 
heard  A,  before  he  published  the  libel,  ask  E 
whether  he  had  not  seen  it  in  the  paper  of  C,  and 
he  answered  that  "be  had,"  was  inadmissi- 
ble in  mitigation  of  damages,  but  that  E  himself 
should  be  produced,  if  his  declarations  were 
proper  evidenoe.  CMsmon  t.  SmUkmtk,  9  Johns. 
45. 

64.  In  an  action  for  a  libel,  in  which  the  plain- 
tiff was  charged  with  beii^  "  a  degraded  sconn- 
drel,  liar,  and  blackguard,'"  it  was  held,  that  the 
defendant  might  be  allowed  to  prove,  under  the 
general  issue,  in  mitigation  of  damages,  that  the 
plaintiff,  shortly  prior  to  the  publication  of  said 
libel,  charged  me  defendant  with  false  swearing 
in  a  cause  in  which  he  was  a  witness.  Davit  t. 
Grifitli,  A  GUI  Sl  Johns.  342. 

65.  The  defendant  in  an  action  for  libel  cannot 
give  in  evidence,  in  mitigation  of  damages,  a  dis- 
tinct and  independent  libel  on  himaelf  pnbliahed 
by  the  piuntiff.  Child  v.  Homer,  13  Pick.  503 
^e  WiUktr  v.  fCttm,  8  Mass.  346. 

66.  The  defendant  is  not  allowed  to  give,  is 
mitigation  of  damages,  a  former  recovery  of  dam- 
ages against  him  in  favor  of  tlie  same  plaintiff,  in 
another  action  for  a  libel,  which  formed  a  series 
of  numbers  published  in  the  same  gaiette,  and 
containing  Uie  libellous  words  charged  in  the 
second  suit.      TUXotton  v.  Chtidtam,  3  Johns.  56. 

67.  In  an  action  for  libel,  whether  the  defend- 
ant can  give  in  evidence,  under  the  general  issne, 
the  general  character  of  the  plaintiff,  in  mitiga- 
tion of  damages,  gtuere.     Foot  V.  Traeif,  1  Johns. 


IV.    Dteiaration,  FUadinga,  and  EBtdaue. 

68.  U  is  sufficient  if  the  substantial  slanderous 
words  are  laid  and  proved,  in  an  action  for  libel. 
Henh  V.  JHngtealt,  3  Teates,  508. 

6S.  The  degree  of  certainty  with  which  a  libel 
should  be  set  forth,  in  a  declaration,  dependa  on 
the  subject-matter;  and  where  the  ridicule  con- 
sists inainly  iu  postures  and  movements,  the  use 
of  language  somewhat  general  is  unavoidable. 
EllU  V.  Ktmta//,  16  Pick.  133. 

70.  Where  a  publication,  in  its  natnte  Ubellons, 
does  not  on  its  face  necessarily  point  to  any  p«i^ 
ticular  individual  ss  the  person  libelled,  it  is 
necessary,  for  the  nainlenance  of  an  action  upon 
it,  that  the  plaintiff,  by  way  of  inducement,  sbonld 
allege  such  facts  and  circumstances  as,  when  read 
in  connection  with  the  innuendoes,  make  (he 
conclusion  inevitable,  in  the  mind  of  the  reader, 
that  the  plaintiff  was  the  person  intended.  Milltr 
v  Maxumll,  16  Wend.  9.  Thus  where  the  plaia- 
tiff  averred,  by  way  of  innuendo,  that  the  defend- 
ant, in  attributing  the  authorship  of  a  certain 
article  to  a  "  celebrated  surgeon  of  whisky  mem- 
ory," or  to  a  *^noted  steam -doctor,'*  meant  by 
these  appellations  him,  the  plaintiff;  It  was  held, 
notwithstanding  the  innuendo,  (hat  the  declara- 
tion was  bad,  for  want  of  an  averment  that  the 
plaintiff  was  generally  known  by  these  appella- 
tions, or  that  the  defendant  waa  in  the  l^it  of 
applying  them  to  him,  or  something  to  that  effect. 
ib.    Seealso,  2  Hill,  472,  and  13  Johns.  474. 

71.  Where  libellous  matter  is  charged  against 
aome  particular  person,  who  is  so  ambiguously 
described  that  the  person  meant  cannot  be  identi- 
Ged  without  the  aid  of  extrinsic  facts,  then,  by 
the  introduction  of  proper  averments,  and  a  tilli- 
q^um,  the  words,  taken  in  connection  with  the 
whole  libel,  may  be  rendered  snffioientty  ceiiain 
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to  maintftiii  an  Betioa.  Van  Vtekten  t.  Hopkins^ 
5  Johns.  211.  And  all  tbe  eztriniic  facts,  as 
well  as  the  libel,  must  be  submitted  to  the  jury, 
under  the  direction  of  the  judge,  as  in  other 
cases  ;  and  if  the  plaintiff's  eridence  is  too  incon- 
clusire  to  entitle  him  to  carry  the  cause  to  the 
jury,  the  jvdge  may  nonsuit  him.  ik. 

72.  Where  a  declaration  alleged,  that  the  de- 
fendant published  of  and  concerning  a  certain 
court-martial,  and  of  and  concerning  the  j>laintiff 
as  a  member  thereof,  a  defamatory  nbel  and  cari- 
cature, consisting  of  a  picture  representing  and 
pointing  out  the  court-martial,  and  the  plaintiff 
as  a  member  thereof,  by  their  position  and  certain 
grotesque  resemblances,  dbc. ;  it  was  held,  after 
Terdict,  to  be  aTeried  with  sufficient  certainty 
that  the  plaintiff  was  specifically  and  indiridually 
libelled.     ElUs  v.  KimbaU,  16  Pick.  132. 

73.  An  allegation,  in  a  declaration,  that  the 
plaintiff  was  represented  in  a  picture,  consisting 
of  figures  of  persons,  and  of  written  language  at- 
tributed to  them  by  labels  issuing  from  their  lips, 
as  speaking  certain  words,  was  a  sufficiently  cer- 
tain averment  that  these  words  were  attributed 
to  him.  ik. 

74.  If  an  indictment  for  libel  is  good  without 
an  ayerment  in  the  form  of  an  innuendo,  the  in- 
nuendo may  be  rejected  as  surplusage ;  if  not 
good  without  it,  the  innuendo  cannot  make  it  so. 
CommdmweaUh  r.  StulUng,  15  Pick.  321.  Spkhcs, 
J.  7  Johns.  264. 

75.  An  innuendo  is  explaaatoty  of  the  subjects 
matter  sufficiently  expressed  before ;  but  it  cannot 
extend  the  sense  of  the  words  beyond  their  own 
meaning,  unless  it  explain  them  oy  reference  to 
aome  preceding  averment  or  colloquium.  Van 
VeekUn  r.  HofkinM^  5  Johns.  211. 

76.  It  is  the  rule  that,  in  an  action  for  words 
slanderous  because  published  in  relation  to  the 
plaintiff's  txade,  the  declaration  contain  an  aver- 
ment thai  the  words  were  used  in  a  colloquium 
eonoeminfir  the  plaintiff's  trade.    Dams  v.  Davis^ 

N.  &M:290. 

77.  The  declaratU>n,  after  statinff  the  plaintiff's 
ffOCHl  name,  Slc.j  stated  that  the  defendant,  well 
knowing  the  premises,  &e.,  maliciously  intend- 
ing to  injure  the  plaintiff,  dbc.,  and  to  bring  him 
into  great  scandal  and  disgrace,  and  to  cause  it  to 
be  believed  that  the  plaintiff  had  been  guilty  of 
the  crime  of  treason,  and  of  the  promulgation  of 
treasonable  sentimente,  &c.,  published  the  libel ; 
held,  that  these  were  not  avermenU  necessary  to 
be  proved,  but  mere  suggestions  by  way  of  in- 
ducemente.     Calsman  y.  Soutkwick^  9  Johns.  45. 

78.  The  plaintiff,  at  the  trial,  may  abandon 
any  part  of  the  libellous  matter  in  any  one  count 
in  his  declaration,  and  the  part  so  abandoned 
may  be  used  in  connection  with  the  part  retained, 
to  show  ito  meaning ;  and  he  will  be  entitled  to 
recover,  if  the  part  retained  be  sufficient  to  sus- 
tain an  action.     Gen$t  v.  Mitchell^  7  Johns.  120. 

79.  In  an  action  for  a  libel,  the  libellous  matter 
set  forth  in  the  declaration  contains  the  words, 
^'  U.  States,"  and  in  the  paper  produced  in  evi- 
dence it  is  written  *«  United  States  :"  the  variance 
is  immaterial.  Leists  y.  Few,  5  Johns.  1.  The 
court  will  look  to  the  context  to  decide  whether 
the  variance  be  material  or  not.  i6. 

80.  In  a  dcelaration  for  a  tibel,  the  plaintiff 
alleged,  that  the  defendant  had  pubiisfaed  several 
libeb  against  him,  in  a  certain  newspaper ;  and, 
after  setting  out  one  part  of  the  publication  with 
innuendoes,  he  proceeded  thus :  **  and  in  another 
part  of  said  newspaper,  among  other  things,  tiie 
libellouB  matter  loliowing,  of  and  eoncemiag  the 
plaintiff,  te  wit,"  Mtting  fettk  the  words, 
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which  were  the  fol  owing :  **  none  but  the  bribera 
and  the  bribed  contemplated  the  incorporation;'* 
meaning  the  plaintiff  had  been  guilty  of  bribery 
and  corruption  in  obtaining  the  incorporation  oi 
said  bank.  After  an  interlocutory  judgment  bv 
default,  and  a  writ  of  inquiry  of  damages  executed, 
on  which  judgment  was  rendered  by  the  supreme 
court,  held,  that  the  declaration  contained  two 
distinct  counte,  and  that  the  second  count  being 
bad,  for  want  of  sufficient  avermento,  and  entire 
damages  having  been  given  on  the  whole  decla^ 
ra^n,  the  judgment  below  was  erroneous. 
Ckwtkum  V.  Tilhtsanj  5  Johns.  430. 

81.  A  general  verdict  will  be  supported  on  a 
declaration  containing  some  good,  and  some  bad, 
counte.    Hogg  V.  WUs(m,  1  N.  &  M.  216. 

82.  Where  libellous  words  are  charged  against 
some  particular  person,  who  is  so  ambiguously 
described  that,  without  the  aid  of  extrinsic  facts, 
his  id^tity  cannot  be  ascertained,  there,  by  the 
introduction  of  proper  avermente,  the  words  may 
be  rendered  sufficiently  certain  to  sustain  the 
action ;  and,  in  such  case,  the  libel  and  all  the 
attending  circumstances  are  to  be  submitted  to 
the  jury ;  and  the  plaintiff  may  prove  the  aver- 
ment, that  it  was  published  '^  of  and  concerning 
him,"  in  the  same  manner  as  he  would  prove  any 
other  fiust  in  the  case.  JUix  v.  fVot^^ward^  12 
Conn.  262.  Where  the  words  in  an  action  for  a 
libel,  were  **  the  writer  in  the  Register,  who  was 
deprived  of  a  two-penny-justice-ship,  for  mal- 
practice, in  packing  a  jury,"  and  the  plaintiff 
averred,  that,  previous  to  the  publication  of  the 
libel,  he  was  a  justice  of  the  peace,  but  was  not 
reappointed ;  that  the  libel  was  published  of  and 
concerning  him,  and  in  relation  to  the  fact  that 
he  had  held  said  office,  and  had  not  been  reap- 
pointed ;  and  of  and  concerning  his  conduct  in 
the  execution  of  such  office ;  it  was  held,  that  the 
avermente,  in  connection  with  the  words  and  the 
accompanying  innuendos,  were  sufficient,  afler 
verdict,  to  sustain  the  finding  of  the  jury.  tb. 

83.  A  plea  to  a  declaration  lor  a  libel  justified 
M  to  part  of  the  libel  charged,  but  did  not  profess 
to  answer  the  whole,  though  it  prayed  judgment 
of  the  action  generally.  Held,  that  the  plaintif 
might  demur  to  such  plea,  without  discontinuim 
thereby,  his  suit.  SterUmg  v.  Sketwood^SQ  Johr 
204. 

84.  Matters  steted  in  the  declaration,  as  indr 
ijnent  to  the   action,   mav  be  proved  by  p 

SoutkwUk  v.  Stevens^  10  Johns.  443. 

85.  In  an  action  for  libel,  the  libellous  w 
must  be  produced,  and  parol  evidence  of  i^ 
lication  is  not  admissible.     Simpson  v.  I 
Port.  215. 

86.  The  deliberate  publication  of  a  r 
when  the  publisher  knows  it  to  be  fal 
no  reason  to  believe  it  to  be  true,  is  * 
evidence  of  malice.     BodtoeU  v.  Osgo 
379,384. 

87.  The  malicious  intent  charged 
ment  for  libel,  where  the  truth  of  * 
tained  in  the  libel  is  not  admitted  i 
an  inference  of  law.     Commonweal 
3  Pick.  304. 

88.  In  an  action  for  a  libel,  • 
defendant's  procuring  evidence  i 
of  his  charges,   and  then  dec)* 
justification,  may  be  properly  r 
on  the  question  of  malice,  th* 
damages.     BodwtU  v.  Osgood 

89.  Malice   is  necessary   ' 
public  prosecution,  or  a  ci^ 
but  such  malice  may  be  inf 
of  lh«  libel,  aad  need  no 
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Jtool  T  King^  7  Cow.  613.  And  the  pnblicttion 
in  8  newspaper  of  a  &lse  libel  against  a  candi- 
date for  public  office,  or  a  public  officer,  though 
such  publication  be  made  by  a  voter,  the  editor 
of  the  paper,  in  the  course  of  a  contested  elec- 
tion, is  not  an  exception  to  this  rule.  In  such 
case,  malice  will  be  inferred  from  the  fiisity  of 
the  publication,  ib. 

90.  In  an  action  for  printing  libellous  words  as 
spoken  by  a  member  of  a  couTention,  the  plain- 
tiff, to  rebut  the  evidence  adduced  by  the  de- 
fendant that  such  words  were  spoken,  offered  a 
newspaper  report  of  the  debates  in  the  conren- 
tion,  prepared  by  the  defendant,  in  which  the 
words  in  question  did  not  appear.  It  was  held, 
that  this  evidence  was  relevant  and  admissible, 
to  show  the  falsity  of  the  libel,  and  the  malice  of 
the  defendant.     Stow  T.  Comerse^  3  Conn.  325. 

91.  In  an  action  for  a  libel,  the  defendant,  to 
justify  a  charge  made  by  him,  against  the  plain- 
tiff, of  unfairness  and  partiality,  as  collector  of 
the  United  States  taxes,  proved  that  the  plaintiff 
had  refused  to  receive  bills  of  a  certain  bank,  in 
payment  of  a  tax.  To  rebut  this  evidence,  the 
plaintiff  offered  a  letter  of  instructions  to  him 
from  the  commissioner  of  the  revenue,  designat- 
ing the  description  of  bills  which  the  plamtiff 
should  recfive.  It  was  held,  that  such  evidence 
was  admissible,  as  negativing  the  charge  of  un- 
fairness and  partiality  in  the  plaintiffs  conduct. 
ib. 

92.  To  rebut  evidence  introduced  by  the  de- 
fendant, to  establish  the  truth  of  charges  of  offi- 
cial misconduct  against  the  plaintiff,  the  plaintiff 
offered  to  prove  £at  he  had  ever  sustained  the 
character  of  an  honest  man.  It  was  held,  that 
such  proof  was  inadmissible,  ih. 

93.  In  action  for  a  libel,  for  charging  the  plain- 
tiff with  unfair,  partial,  and  unjust  conduct,  in 
the  exaction  of  commissions  not  authorized  by 
law,  the  plaintiff  cannot  repel  such  charges,  bv 
showinff  that  they  were  taken  honestly,  trough 
a  mistalLen  construction  of  the  law.  »6. 

94.  In  an  action  for  libel,  for  charging  the 
plaintiff  with  an  attempt  to  destroy  all  religious 
institutions,  the  plaintiff  offered  in  evidence,  for 
the  purpose  of  repelling  the  evidence  adduced  by 
the  defendant  in  justification  of  his  charge,  sub- 
scription papers  for  the  support  of  preaching, 
drawn,  circulated,  and  subscribed  by  him,  accom- 
panied with  proof  of  his  having  paid  his  sub^ 
scription.  It  was  held  admissible  for  the  purpose. 
ib.  4  Conn.  18. 

95.  The  plaintiff,  in  an  action  for  a  libel  for 
words  charging  him  with  openly  supporting  and 
propagating  infidel  principles,  to  rebut  the  evi- 
dence of  conduct  and  declarations  of  the  plaintiff, 
adduced  by  the  defendant,  offered  witnesses,  who 
had  been  acquainted  with  him,  to  prove,  that,  by 
his  uniform  profession,  conduct,  and  conversa- 
tion, from  his  youth  up,  he  was  a  believer  in  the 
Christian  religion,  (t  was  held,  that  such  evi- 
dence was  admissible  to  prove  his  religious  opin- 
ions ;  but,  if  not,  vet,  as  it  was  admitted  to  rebut 
evidence  of  the  plaintiffs  infidel  opinions  which 
the  defendant  had  improperly  adduced,  as  the 
point  in  issue  was,  in  fact,  not  opinions  but  con- 
duct, that  the  defendant  could  not  except  to  its 
admission  as  a  ground  of  new  trial,  ib.  3  Conn. 
325. 

96.  Distributing  newspapers  containing  libel- 
lous matter,  and  receiving  money  for  them  by  an 
agent,  is  sufficient  evidence  of  publication.  Res- 
j^lica  V.  Davis,  3  Teates,  128. 

^  97.  Evidence  may  be  given,  in  an  action  for 
libel,  that  the  defendant  or  third  persons  posted 


the  Itbel  in  a  public  place,  or  read  it  in  a  paUie 
assemblv.     Rice  v.  Withers,  9  Wend.  138. 

98.  where  a  witness  swore  that  he  was  a 
printer,  and  had  been  in  the  office  of  the  defeod* 
ant,  where  a  certain  paper  was  printed,  and  be 
saw  it  printed  there,  and  the  paper  prodoced  bj 
the  plaintiff  was,  he  believed,  printed  with  the 
types  used  in  the  defendant's  office ;  held,  that  thii 
was  jfrima  faeis  evidence  of  the  publication  by  the 
defendant.     Soutktmck  v.  Stevens,  10  Johna.  441 

99.  The  defendant  had  been  chainnan  of  a 
public  meeting,  at  which  the  libel  in  qaestion 
had  been  signed  by  him,  and  ordered  bjtbe 
meeting  to  be  published.  On  a  demurrer  lo  evi- 
dence, an  affidavit  of  the  defendant,  and  ooe  of 
A,  which  the  defendant  in  his  own  referred  to  as 
correct,  stating  that  the  address  was  ordered  to 
be  published,  and  admitting  and  justifying  the 
publication,  together  with  a  copy  of  the  addreis 
annexed  to  the  affidavits,  and  referred  to  in  thea, 
were  held  sufficient  evidence  of  publication. 
Lewis  V.  Few,  5  Johns.  1. 

100.  Putting  am  anonymous  libellous  letter  io 
the  post-office,  which  is  produced  by  the  plaintiff 
on  the  trial,  is  evidence  of  publication  withoat 
the  oath  of  him  to  whom  it  was  addressed.  Ctl- 
Ian  V.  Gaylard,  3  Watts,  321. 

101.  Where  the  libel  was  published  in  aneva- 
paper  printed  in  another  state,  but  which  nsoallj 
circulated  in  a  particular  county  in  Maaaacha- 
setts,  amd  the  number  containinflr  the  libel  vas 
aictually  received  and  circulated  in  the  given 
county,  it  was  held,  that  this  was  concloaive  evi- 
dence of  a  publication  within  the  county.  Cam- 
manwealtk  v.  Blanding,  3  Pick.  304. 

102.  Hand- writings  may  be  compared,  in  an  ae* 
tion  for  libel,  if  the  testimony  is  corroborated 
from  other  sources.  CaUan  v.  GatfUtrd,  3  Watts, 
321. 

103.  In  an  action  for  a  libel,  for  writing  theae 
words :  **  the  writer  in  the  Register,  who  was  de- 
prived of  a  two-penny-justice-ship,  for  mal-prac- 
tice  in  packing  a  jury,*'  the  plaintift*  offered  evi 
dence  to  prove  that  he  was  the  person  intended 
in  the  libel ;  and  it  appealed,  from  the  testimoof 
of  a  witness,  that,  in  a  conversation  between  the 
defendant  and  others,  soon  after  the  pablicatioB 
of  the  libel,  the  charge  was  repeated  by  the  de- 
fendant, amd  substantially  in  the  same  terms; 
that  the  defendant  expressed  his  gratification  at 
the  removal  of  the  plaintiff  from  the  office  of  joi- 
tice,  and  saud,  **  he  is  now  in  a  situation  where 
he  will  not  pack  another  jury ;"  and  from  other 
evidence,  when  he  was  directly  charged  with 
publishing  the  libel  of  and  concerning  me  plain- 
tiff, the  defendant,  so  far  from  denying  it,  im- 
pliedly admitted  its  truth,  and  set  the  plaintiff  at 
defiamce  ;  amd  fix>m  other  evidence,  that,  after  the 
commencement  of  the  suit,  the  defendant  pub- 
lished am  article,  referring  to  the  plaintiff  bj 
name,  as  demanding  of  mm  damages  for  said 
libel,  mentioning  the  date  of  the  same,  and  add- 
ing, «*the  plaintiffs  character  having  snfered 
most  grievously  from  that  time  till  the  present, 
without  any  consideration,"  with  other  resuiki 
of  a  similar  tendency,  it  was  held,  that  all  this 
evidence  was  relevant  to  the  point  incontrorersj, 
amd  admissible  for  the  purpose  for  which  it  was 
oflfbred.  Mix  v.  Woodward,  12  Conn.  262.  And 
where  the  plaintiff  in  such  action  introduced^ 
witness,  wno  testified  to  certain  remarks  ot  the 
defendant,  complaining  that  the  legislatare  had 
only  turned  "  young  M. "  out  from  being  a  io«- 
tice,  which  would  not  satisfy  him,  unleiB  thej 
tamed  out  "  old  M.  and  half  a  doien  more  of  the 
rascals;"  it  W8«  held  that  such  testimony  waa 
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admiBsible,  as  showingr  ^uo  ammo  the  publication 
waB  made.  ib.  Where  it  appeared,  from  the  tea- 
timony  of  the  plaintiff,  in  aach  action,  that  there 
were  other  justices  in  the  same  countj  who  were 
not  reappointed,  and  to  whom  the  publication 
miffht  have  applied  as  well  as  to  himself,  the 
defendant  claimed,  that  the  whole  was  so  vaffue, 
that  the  court  should  have  told  the  jury  there 
was  no  evidence  to  show  that  the  plaintiff  was 
the  person  meant ;  it  was  held,  that,  as  the  court 
could  not  say  that  there  was  no  evidence  in  the 
cause  for  the  jury  to  weigh,  it  had  no  power  to  with- 
draw the  evidence  from  their  consideration,  ib. 

104.  The  plaintiff  cannot  prove  by  witnesses 
that,  from  reading  the  libel,  they  believe  the  per- 
son intended  in  the  libel  was  the  plaintiff.  Van 
Veehten  v.  Hopkins^  5  Johns.  211. 

105.  Whether  the  libel  was  published  of  and 
concerning  the  plaintiff,  or  whether  by  the  per- 
son mentioned  in  the  libel  the  plaintiff  was  in- 
tended, is  a  question  of  fact  for  the  jury.  ib. 

106.  An  action  may  be  supported  for  a  libel  in 
which  the  plaintiff  was  described  directly  or  indi- 
rectly, though  his  name  was  not  given.  Thus 
one  may  bring  an  action  for  a  libel  on  **  A  and 
kis  friend^"  and  show  that  the  words  <^  his  friend  " 
meant  the  plaintiff.  Clark  v.  Creitzburgh,  4 
M'Cord,491. 

107.  It  seems,  that  it  is  improper  to  suffer  dis- 
tinct libellous  matter  published  subsequently  to 
that  charged  in  the  declaration,  to  be  given  in 
evidence,  to  show  the  intent  with  which  the 
matter  charged  was  published.  Per  Spencer,  J. 
Thomas  v.  Crosweli^  7  Johns.  264.  As  to  admis- 
sion of  other  libels  in  evidence,  see  4  Wend. 
336.  7  ib.  560. 

108.  An  innuendo  cannot  be  proved ;  but  where 
an  averment  or  colloquium  introduces  extrinsic 
matter  into  the  pleading,  that  is  a  proper  subject 
€f  proof.     Van  Veckten  v.  Hopkins^  5  Johns.  211. 

109.  The  defendant  is  not  allowed  to  call  the 
attention  of  the  jury  to  the  other  paragraphs  con- 
tained in  the  same  publication,  in  order  to  show  a 
different  meaning  of  the  words  complained  of 
than  that  set  up  by  the  pla'mtiff.  TiUotson  v. 
Cheetham,  3  Johns.  o6. 

110.  Articles  reflecting  on  the  plaintiff,  whether 
in  themselves  libellous  or  not,  published  subse- 
quently to  the  libel,  but  which  have  no  reference  to 
it,  are  not  admissible  to  show  malice,  or  enhance 
the  damages.    Mix  v.  Woodward y  12  Conn.  262. 

111.  In  an  action  for  a  libel,  the  defendant 
pleaded  justification,  and  in  his  plea  introduced 
certain  passages  from  a  pamphlet  written  by  the 
plaintiff,  upon  which  plea  issue  was  joined. 
Held,  that  this  was  not  so  far  an  adoption  of  the 
whole  pamphlet  as  true,  as  to  enable  the  plain- 
tiff to  read  other  passages  from  it,  for  the  pur- 
pose of  showing  that  we  defendant  was  the 
aggressor  in  the  controversy  which  led  to  its  pub- 
lication.    Kearruy  v.  Gough,  5  Gill  &  Johns.  457. 

112.  In  an  action  of  libel,  in  communications 
addressed  to  a  firovernor  respecting  an  officer,  the 
contents  of  such  communications  cannot  be  given 
by  parol,  though  the  court  has  refused  a  subpoena 
duces  tecum.  Gray  v.  PenUand,  2.  S.  &  R.  23. 
S.  C.  4  S.  &.  R.  420.  They  axe  ^uasi  judicial, 
and  the  one  who  presents  them  is  not  held  to 
prove  the  truth  of  them.  ib.  The  governor,  to 
whom  they  are  addressed,  is  to  exercise  his  discre- 
tion about  producing  such  communications,  ib. 

113.  In  an  action  for  a  libel,  the  general  char- 
acter of  the  plaintiff  is  in  issue,  and  the  defend- 
ant may  show  that  his  general  character  was 
Dad,  in  mitigation  of  damages.     But  the  defend- 

t  cannot  show  a  public  report  that  b^  wa4 


of  the  particular  crime  charged  in  the 
ibel,  or  of  any  particular  crime  or  vice.  Root  v. 
King  J  7  Cow.  613.  Mor  can  the  defendant,  after 
having  pleaded  the  truth,  in  justification,  give 
any  evidence  in  mere  mitigation,  which  goes  to 
repel  the  inference  of  malice ;  for  the  pleading 
the  truth  admits  the  malice,  and  puts  the  naked 
truth  in  issue ;  and  if  it  be  unsupported,  it  may 
properly  be  considered  in  aggravation  of  dam- 
ages, lb.  S.  C.  4  Wend.  113. 

114.  Where  a  plaintiff  sues  for  an  injury  done 
to  his  character  by  a  particular,  charge  made  and 
published  against  him,  proof  of  want  of  charac- 
ter, by  a  general  suspicion  of  his  guilt  in  the  very 
particular  charged,  is  appropriate  testimony 
under  the  general  issue ;  but  it  is  necessary,  to 
authorize  the  admission  of  such  testimony,  that  it 
should  obviously  relate  to  a  time  anterior  to  the 
uttering  of  the  words  charged  to  be  slanderous. 
Commons  v.  Walters,  1  Port.  323. 

1 15.  Admissions  of  the  defendant  in  an  action 
for  libel  made  in  a  letter  which  is  not  produced, 
nor  its  absence  accounted  for,  cannot  be  proved 
by  parol.     Simpson  v.  Wiley,  4  ib.  215. 

116.  By  a  default  and  interlocutorv  judgment, 
the  fact  of  publication  and  the  truth  of  the  innuen- 
does are  admitted.  TiUotson  v.  Cheetham,  3 
Johns.  56. 

117.  Where  a  declaration  for  publishing  a  libel 
does  not  purport  to  set  it  forth  in  htBc  verba,  and 
a  libel,  corresponding  with  the  declaration  is  pro- 
duced on  the  trial,  ifthe  jury  believe  that  the  de- 
fendant published  any  pa^t  of  the  libellous  matter, 
they  must  find  for  the  plaintiff.  Metcalfe  v.  WH' 
liams,  3  Litt.  387. 

V.    Other  Matters. 

118.  By  a  general  verdict  of  guilt,  malice  is 
to  be  implied ;  but  if  a  jury  render  a  spiritual  ver- 
dict they  should  not  omit  to  pass  upon  the  ma- 
terial question  of  malice.  M*.^dams  v.  Reney,  4 
Hayw.  252.     State  v.  Allen,  1  M'Cord,  525. 

1J9.  In  an  action  on  a  libel,  as  in  an  action  on 
a  contract,  the  venue  will  not  be  changed  unless 
there  is  a  decided  preponderance  of  witnesses, 
or  other  strong  circumstances,  in  favor  of  the 
change.  Root  v.  King,  4  Cow.  403.  TUlinghast 
V.  King,  6  ib.  591 . 

120.  In  an  action  for  a  libel,  if  the  defendant 
swears  that  the  libel  was  published  in  a  different 
county  from  that  in  which  the  venue  is  laid,  and 
that  he  has  a  number  of  material  witnesses  resid- 
ing in  such  county,  the  court  .will  direct  the 
venue  to  be  changed.  Jficholson  v.  Lothrop,  3 
Johns.  139. 

121.  A  strong  excitement,  on  the  subject-mat- 
ter of  a  libel  suit,  is  no  cause  for  refusing  to 
change  the  venue  on  the  ordinary  affidavit. 
Bowman  v.  Ely,  2  Wend.  250. 

122.  Where  the  publication  of  a  libel  is  the 
joint  act  of  two  or  more  persons,  they  may  be 
joined  in  the  same  action.  Thomas  v.  Rumsey,  6 
Johns.  26.  But  if  separate  suits  are  brought 
against  each,  the  plaintiff  can  have  but  one  satis- 
faction, but  may  elect  de  melioribus  damnis.  ib. 

123.  In  New  York,  the  fact  hat  the  defendant 
was  a  transient  person  residing  out  of  the  state, 
as  shown  by  affidavit,  is  sufficient  to  justify  his 
being  held  to  bail  in  an  acticn  for  libel.  Van 
Vet^en  v.  Hopkins,  2  Johns.  293. 

124.  In  an  action  bj  a  publio  officer  for  a  libel 
in  relation  to  an  official  trust,  a  struck  jur^  will 
be  allowed.    Livingston  v.  Ckeetham,  1  ib.  ol. 

125.  Libel  was  a  crime  by  the  common  law  of 
Maasachusetta,  and  within  the  jurisdiction  of  the 
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•ovrt  of  ■eMkms.    Cammamwmhk  r.  H^iiMff,  17 
Mbm.336. 

126.  The  PeniisjlTuiui  libel  act  of  March 
16th,  1809,  pata  an  end  to  a  proaeeotion  for  that 
oiienee  which  had  proceeded  to  verdict,  though 
judgment  had  not  been  pronounced.  Common' 
woaith  T.  Dumme,  1  Binn.  601. 

127.  An  action  for  written  slander  may  be  an 
action  for  «*  alanderoua  worda  **  within  (97  of  the 
Vermont  judiciary  act  Partona  ▼.  Ycung^  2 
Verm.  434. 

128.  Slander  liei  for  an  affidaTit  aubatantially 
true,  but  literally  not,  provided  there  is  an  inten- 
Uon  to  defame.     Cook  ▼.  BoHwiek^  12  Wend.  48. 


SLANDER. 

1.    Whmt  constiiutes  Stmndor. 
il.    What  may  he  »kown  im  Jutt^fUoium  or  in 
DtfvMU. 

III.  What  mo.\j  be  ohoion  in  Aggmvation  or  Mid' 

gation  of  Damageo, 

IV.  Declaration. 

V.   Pleadingw  and  Evidonee. 
VI.    Other  Matters. 

I.    What  eonotitnteM  SUndor. 

129.  In  caae  the  charge,  if  true,  will  aubject 
the  party  charged  to  an  indictment  for  a  crime 
ioTolving  moral  turpitude,  or  subject  him  to  an 
infamous  punishment,  then  the  words  will  be  in 
themselves  actionable.  Brooker  v.  Co^ti,  5  Johns. 
188. 

130.  Words  imputing  a  crime,  are  actionable, 
whether  they  expose  the  party  to  be  prosecuted 
or  convicted.     Deford  v.  Milter,  3  Pennsyl.  103. 

131.  To  render  words  actionable,  they  must 
impute  some  crime  liable  to  punishment;  to 
charge  one  with  a  breach  of  trust  is  not  sufficient 
M'Ctarrr.  Roes,  5  Binn.  218. 

132.  To  utter  worda  imputing  a  crime  is  ac- 
tionable, although  the  crime  could  not  be  com- 
mitted by  the  party  charged  with  it,  unless  the 
&ct  be  known  or  disclosed  to  the  hearer.  Carter 
T.  Jhkdrewo,  16  Pick.  1. 

133.  If  words  spoken,  unexplained,  would  be 
actionable,  but,  at  the  time  they  are  spoken,  they 
are  so  explained,  as  to  show  that  thev  impute  no 
legal  crime,  then  they  are  not  actionable,  no  mat- 
ter how  a  witness  may  affect  to  understand  them. 
Pegram  v.  SCyron,  I  Bailey,  595. 

134.  Words  of  slander,  if  retracted,  qualified, 
or  explained,  so  as  to  convey  no  slanderous 
meaning,  either  by  the  speaker,  or  by  another, 
whose  explanation  ia  adopted  by  the  speaker,  in 
the  same  conversation,  and  in  presence  of  all 
those  who  heard  it,  are  not  actionable.     Trabue 

V.  Mays^  3  Dana,  138. 

135.  An  action  of  alander  may  be  brought  for 
the  charge  of  a  crime,  though  not  couched  in 
direct  and  positive  terms.  Gorham  v.  hes,  2 
Wend.  534.  SewUl  ▼.  Ou/tn,  3  ib.  291.  Gihton 
V.  WHUams,  4  ib.  320. 

136.  The  allegation,  that  a  crime  has  been 
committed,  with  an  assertion  of  belief  that  a  par- 
ticular person  committed  it,  is  equivalent  to  a 
positive  charge  against  that  person.  Miilor  v. 
MUler,  S  Johns.  74.    B.  C.  ib.  77. 

137.  Spoken  words,  in  order  to  be  actionable, 
should  import  in  themselves  a  charge  of  some 
punishable  oflfence,  or  an  imputation  of  some  dis- 
graceful disease,  or  be  spoken  in  relation  to  some 
trade  or  occupation  in  which  the  party  slandered 
is  injured.     Chaddoek  r.  Brigg$,  13  Maaa.  248, 


258.    BUoM  T.  TUey,  2  Pick.  320, 328.    Bot  th? j 
will  be  taken  in  their  naturul  meaning  tad  ac- 
ceptation, and  not  in  mitiori  senou,     Chadiork  r 
Brigga,  13  Maas.  248,  254.     Blou  v.  Tobt^^ 
Pick.  320.    Thus  it  is  not  actionable  to  charge 
one  with  being  a  swindler.    Stevenoon  v.  Ha^en^ 
2  Mass.  406.     Nor  with  burning  his  own  iiorf . 
Bloss  y.  Tobey,  2  Pick.  320.     But  it  is  so  to  nj 
of  another,  **  I  will  venture  any  thing  he  bu 
stolen  my  book."    JVys  y.  OtU^  8  Mass.  122.    8o, 
after  verdict,  *'  Ton  awore  false  at  the  trial  of 
your  brother  J.*'     FowU  y.   RohbinM,  12  Man. 
498.     See  SihUy  r.  Marsh,  7  Pick.  38.    So  to 
charge  a  settled  minister  with  particular  instance* 
of  drunkenneas,  though  the  declaration  cootair 
no  eoUoquium  of  his  office  or  profession,  and  no 
allegation  of  special  damage.  Chaddoek  v.  Briggs^ 
13  Mass.  248. 

138.  If  words  imputing  misconduct  to  another 
are  spoken  by  one  having  a  duty  to  perform,  and 
in  good  faith,  and  in  the  belief  that  it  comei 
within  the  discharge  of  that  duty,  an  action  can- 
not be  maintained  for  them,  without  proof  of 
express  malice.  Bradley  v.  Heath,  12  Pick.  163, 
165.  So  if  worda  are  spoken  in  good  faith  to 
those  who  have  an  interest  in  the  communica 
tion,  and  a  rijght  to  know  and  act  upon  the  &cti 
stated,  ib.  Thus,  within  the  principle  of  both 
the  above  rules,  if  a  selectman,  acting  in  his  of5- 
eial  capacity,  on  probable  grounds  and  in  ^ood 
faith,  accuse  another  of  voting  twice  on  the  same 
ballot,  it  is  not  actionable,  ib. 

139.  Words  charging  homicide  generally,  with* 
out  a  charge  that  it  waa  felonious,  are  actionable 
in  themaelvea.     Taylor  y.  Casey,  Minor,  258. 

140.  Words  charg[ing  an  offence  involrio; 
moral  turpitude  and  indictable,  although  not  sab- 
jecttng  the  offender  to  infamoua  punishment,  are 
actionable  in  themselves.  Perdue  v.  Bur»dt, 
Minor,  138. 

141.  Actionable  words,  used  with  qualifying 
expressions,  so  as  not  to  import  a  charge  of  felo- 
ny, will  not  support  an  action  for  slander.  SkioU 
y.  M'Dowd,  Const.  Rep.  35. 

142.  For  words  justifiable  or  innocent,  no 
action  will  lie,  although  some  injury  maj  hare 
resulted  from  them.  Mayrant  y.  Richardson,  1 N. 
A  M.  347.  But  the  colloquium  ma^  make  words 
actionable.     Calhoun  r.  M* Means,  ib.  422. 

143.  To  support  an  action  for  alander,  it  mtift 
be  proved  that  the  worda  alleged  to  be  sitnderoof 
were  spoken  before  the  commencement  of  the  ac- 
tion.   Tkylor  y.  Sturgingger,  2  Rep.  Con.  Ct  367. 

144.  Any  words,  which,  according  io  their 
natural  import,  impute  a  crime  or  misdemeanor, 
which  is  punishable  in  the  temporal  courts  bf 
corporal  punishment,  are  actionable  in  theffl- 
selves.  Demarest  y.  Haring,  6  Cow.  76.  Wordi 
not  actionable  in  themselves  become  so  bj  being 
spoken  of  persons  in  a  particular  calling  or  pf^ 
fession.  ti.  Thus  words  charging  the  plaintiff, 
who  was  a  clergyman,  with  being  the  father  of  & 
bastard  child,  and  that  he  desired  the  defeodiot 
*«  to  make  away  with  it,"  are  actionable  in  theffl 
selves ;  and  if  they  were  not,  would  be  actionable 
aa  imputing  incontinency  to  a  clergyman,  ii 

145.  In  an  action  of  slander,  for  a  charge  of 
felony,  made  in  reference  to  a  transaction  m 
itaelf  innocent,  and  so  understood  bjr  '^^^ 
persons,  it  waa  held,  that,  as  it  was  fairly  to  be 
understood  that  others  were  preaent  who  did  not 
so  understand  it,  and  ap  the  words  were  0poif° 
without  explanation,  the  action  was  maintainable. 
PhiUips  V.  Barker,  7  Wend.  439. 

146.  Words,  charging  a  person  with  fweanBg 
ihlsely  in  a  cause,  depending  in  a  court  of  com 


LIBEL  AND  SLANDER. 


773 


petent  Juriidiotion,  are  aetionable  u  sUnderoiw. 
QMs  ▼.  Tucker,  3  A.  K.  Mtrsh.  219. 

147.  To  say  of  a  person,  **he  haa  sworn  fklwe" 
or  **he  baa  taken  a  false  oath,"  is  not  actionable, 
without  a  colUqtUum  concerning  a  proceeding  in 
a  court  of  competent  jurisdiction.  Vaughan  t. 
Havens,  8  Johns.  109. 

148.  Words  spoken  by  a  person  who  has  pre- 
ferred a  criminal  complaint,  in  the  presence  of 
the  magistrate,  arerrmg  the  truth  of  his  com- 
plaint,  are  not  actionable.  JilUn  y.  Crofoot,  2 
Wend.  515. 

149.  In  an  action  of  slander,  it  was  held,  that 
these  words,  **he  had  sworn  to  a  lie,"  without 
alleging  a  coUoquhtm,  concerning  a  judicial  pro- 
ceeding, are  not  actionable,  and  cannot  be  made  so 
by  an  innuendo.  Watson  t.  Hampton,  2  Qibb,  319. 

150.  A  charge  of  *^  false  swearing  "  is  actiona- 
ble, where  it  necessarily  conveys  to  the  mind  of 
the  hearer  an  imputation  of  peijury ;  not  other- 
wise. Skenoood  v.  Chace,  11  Wend.  38.  Where 
the  words,  charging  the  false  swearing,  relate  to 
a  trial  in  a  court  before  a  justice  of  the  peace,  in 
a  civil  cause,  in  which  an  oath  was  administered 
to  the  party  complaining  of  the  slander,  the  court 
refused  to  arrest  judgment,  after  verdict,  though 
it  was  not  averred  in  the  declaration  that  the 
justice  had  jurisdictioi^^of  the  subject-matter  of 
the  suit,  nor  that  the  evidence  given  was  upon  a 
point  material,  ib, 

151.  The  words,  <*you  have  sworn  to  a  lie," 
are  not,  of  themselves,  actionable ',  if,  however, 
it  is  averred,  that  the  words  were  spoken  con- 
cerning the  plaintiff,  and  the  evidence  given  by 
him  in  a  certain  cause  in  court,  the  count  con- 
tains sufficient  cause  of  action.  Crookshank  t. 
Crray,  20  Johns.  344.  But  where  the  words  are 
proved  to  have  been  spoken  in  relation  to  a  part 
of  the  evidence,  which  was  immaterial  to  the 
point  in  issue,  they  are  not  actionable,  ib. 

152.  Words,  charging  a  person  with  swearing 
to  falsities  before  a  justice,  are  not  actionable  in 
themselves.     Robertson  v.  Lea,  1  Stew.  141. 

153.  Words,  charging  perjury,  are  actionable 
in  themselves,  without  referring  to  any  particular 
oath.     Lf  V.  Robertson,  1  Stew.  138. 

154  To  say  a  person  has  sworn  falsely  is  not 
actionable,  without  setting  out  the  colloquium,  as 
it  may  be  a  mere  voluntary  oath,  which  would  not 
constitute  perjury.  Power  v.  Miller,  2  M*Cord,  220. 

155.  The  words,  ''  he  swore  falsely  before 
Squire  A,  and  I  can  prove  it,"  are  not  actionable 
without  a  eoUoquium.  Stafford  v.  Green,  1  Johns. 
506. 

156.  In  an  action  of  slander,  for  words  charg- 
ing a  party  with  false  swearing  before  arbitrators, 
the  evidence  alleged  to  have  been  false  must  be 
shown  to  have  been  material.  Ross  t.  Rouse,  1 
Wend.  475. 

157.  The  words,  <*  he  swore  a  lie,"  with  a  eoU 
loquium  of  plaintiff's  testimony  on  a  trial  before 
a  justice,  are  actionable;  without  showing  that 
the  justice  had  jurisdiction  of  the  case,  or  that 
the  plaintiff  was  duly  sworn,  or  that  the  charge 
had  reference  to  matter  material  to  the  issue ;  and 
special  damage,  or  malice,  need  not  be  prored. 
Harris  v.  Purdy,  1  Stew.  231. 

158.  Words  charging  a  person  with  peijury 
before  an  ecclesiastical  tribunal,  are  actionable, 
without  alleging  special  damages.  Chapman  y. 
Gillett,  2  Conn.  40. 

159.  The  words,  "he  has  sworn  false,"  are  not 
actionable,  where  the  colloquium  is  concerning 
an  extra-judicial  affidavit.  Shaffer  y.  Kintxer,! 
Binn.  537. 

160.  Slander  lies  for  saying  of  another,  *<  he 


haa  Bwom  falsely,  and  I  will  attend  to  the  g^rand 
jury  respecting  it,"  without  a  colloquium  show- 
ing the  speaking  of  the  words  to  refer  to  proceed- 
ings in  which  peijury  could  have  been  commit- 
ted.    Gillman  v.  LoweU,  8  Wend.  573. 

161.  It  is  slanderous  to  say  of  one,  <'he  is 
perjured ;"  aliter,  to  say,  <*  he  is  forsworn."  Hop- 
kins y.  Beedle,  1  Caines,  347. 

162.  To  say  of  one,  "  he  is  perjured,"  is  slan- 
derous. If  spoken  of  testimony  given  in  court, 
it  is  for  the  defendant  to  show  that  the  court 
cannot  adminiater  an  oath.  Green  v.  Long,  2 
Caines,  91. 

163.  The  words  *«  you  swore  to  a  lie,  for  which 
you  now  stand  indicted,"  are  actionable.  Pelton 
V.  Ward,  3  Caines,  73. 

164.  To  say  to  a  witness,  while  giving  his  tes- 
timony to  a  material  point  in  a  cause,  '*  that  is 
false,"  is  actionable,  if  spoken  maliciously ;  for 
the  words  im  port  a  charge  of  perjury .  JIT  Claugkry 
y.  Wetmore,  6  Johns.  82. 

165.  To  say  of  a  person,  '*  he  has  sworn  falsely ; 
he  has  taken  a  false  oath  in  Squire  J's  court,"  or 
*'  he  has  falsely  and  maliciously  charged  upon 
me  the  crime  of  perjury,"  is  not  actionable,  per 
se.     Ward  v.  Clark,  2  Johns.  10. 

166.  The  words,  ''  he  swore  a  false  oath,  and  1 
can  prove  it,"  are  not  actionable,  nor  can  Uieybe 
aided  by  an  innuendo.  Packer  y.  Spongier,  2 
Binn.  60. 

167.  To  say  of  one,  **the  Reverend  Thomas 
Smith  is  a  perjured  man,"  is  slanderous,  and 
parol  proof  of  his  being  a  minister  of  the  gospel 
IS  admissible.     Cummin  y.  Smith,  2  S.  &  R.  440. 

168.  To  say  to  a  witness,  who  has  just  given 
his  testimony  in  a  justice's  court,  *'you  have 
sworn  a  manifest  lie,"  is  actionable.  Kean  v. 
JfLaughUn,  2  S.  &  R.  469. 

169.  To  say  of  one,  ^  he  swore  a  lie  before  the 
church  sessions,  and  I  can  prove  it,"  is  no  slan- 
der.    Harvey  v.  Boies,  1  Pennsyl.  12. 

170.  Where  the  defendant  said  that  the  plaintiff 
swore  falsely  in  his  testimony  before  a  justice, 
and  requested  the  justice  to  keep  minutes  of  his 
testimony,  so  that  he  might  prosecute  him  for 
perjury,  and  subsequently  said  that  he  thought 
he  should  prosecute  him  for  perjury ;  held,  that 
the  words  were  actionable.  Fox  y.  Vanderbeck, 
5  Cow.  513. 

171.  Words  charging  one  with  having  *<  sworn 
a  lie,  on  a  trial  berore  Squire  T."  are  actionable, 
per  se,  if  T.  was  a  justice  of  the  peace.  Canter' 
Intry  v.  Hill,  4  Stew.  &  Port.  224. 

172.  Words  charging  a  witness  with  perjury, 
uttered  by  a  party  or  his  counsel,  in  the  course 
of  a  trial,  impertinently,  and  without  proper 
cause,  and  maliciously,  are  actionable.  Ring  v. 
Wheeler,  7  Cow.  725. 

173.  The  words  charged  in  an  action  of  slan- 
der, were  **  he  said  J.  swore  false,  and  swore  to 
a  lie,"  with  an  innuendo,  "  meaning  that  the  said 
J.  had  committed  perjury,  that  he  had  taken  a 
false  oath  before  a  magistrate."  Held,  that  the 
words  were  not  actionable  of  themselves,  and 
were  not  made  so  by  the  innuendo.  Sheely  v. 
Biggs,  2  Har.  A  J.  363. 

174.  Words  charging  a  party  with  aweoring 
fklse,  in  an  affidavit  made  to  obtain  a  warrant 
from  a  justice,  are  actionable,  if  the  affidavit  con- 
tain any  material  fact  proper  to  be  submitted  to 
the  justice  on  such  application,  although  the 
affidavit  might  not  be  sufficient  to  justify  the 
issuing  of  the  warrant.  Dayton  v.  Rockwell,  11 
Wend.  140. 

175.  The  words,  '*  you  have  sworn  a  lie,  and 
I  can  prove  it,"  are  not  actionabldi  wUesa  lain 
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with  a  eolloauiMm  coneerniog  an  oath  in  a  jodi- 
cial  proceeding ;  and  the  innuendo  cannot  eupplj 
the  defect.     Martin  v.  MeitOHy  4  Bibb,  99. 

176.  Slander  will  not  lie  for  charging  a  wit- 
neu  with  perjury,  whilst  tettifying  before  arbi- 
trators, if,  after  the  oath  is  administered,  new 
parties  are  added  to  the  arbitration,  and  new 
matters  in  controversr  are  submitted,  and  the 
change  be  made  in  reference  to  what  is  said  by 
the  witness,  after  such  addition  of  parties  and 
matters.     Bullock  t.  Koon,  4  Wend.  &31. 

177.  In  New  Hampshire,  words  charging  a 
woman  with  fornication  are  not  in  themselves 
actionable.  Woodbury  t.  Thompson^  3  N.  Hamp. 
194. 

178.  Words  charging  a  woman  with  a  riola- 
tion  of  chastity  are  actionable  in  themselres. 
Fritbie  v.  Fowler^  2  Conn.  707. 

179.  Words  tending  to  charge  an  unmarried 
woman  with  fornication  were  neld  not  action- 
able, in  New  Jersey.  SianfiM  r.  Boyer^  6  Har. 
db  J.  248. 

180.  Charging  a  single  woman  with  being 
with  child  is  sufficient,  in  New  Jersey,  to  sus- 
tain an  action  for  slanderous  words.  Smith  t. 
Minor ^  Coze,  16. 

181.  To  say  of  a  woman,  <*8he  is  a  common 
prostitute,"  is  not  actionable,  in  New  York,  al- 
though such  women  are  punishable  under  the 
act  concerning  disorderly  persons,  of  session  11, 
e.  31.     Brooker  t.  Cofin,  5  Johns.  188. 

182.  An  action  of  slander  will  lie  ibr  calling 
a  woman  a  prostitute,  provided  she  can  prove 
special  damage.  BraiU  v.  Ttnosley^  13  Wend. 
S^.  Any  damage,  however  slight,  is  sufficient 
to  maintain  the  action ;  and  an  lUlegation  that,  in 
consequence  of  the  speaking  of  the  words,  the 
plaintiff  became  dejected  in  body  and  mind,  and 
enfeebled  in  body,  so  as  to  be  prevented  from 
attending  to  her  ordinary  business,  was  held,  on 
a  demurrer  to  the  declaration,  a  sufficient  aver- 
ment  of  special  damage  to  support  the  action,  ib, 

183.  These  words,  **  she  was  hired  to  swear  a 
child  on  me ;  she  has  had  a  child  before  this, 
when  she  went  to  Canada ;  she  would  come 
damned  near  going  to  state  prison,"  are  not 
actionable.     Brooker  v.  CoJ/Luj  5  Johns.  188. 

184.  To  say  of  a  woman,  **  she  procured,  and 
took  medicine,  or  poison,  to  kill  the  bastard 
child  she  was  like  to  have  ;  and  she  did  kill  the 
bastard  child  she  was  like  to  have,  by  means  of 
taking  the  said  medicine,"  is  actionable.  Widrig 
T.  Oyer,  13  ib.  124. 

185.  In  an  action  of  slander,  by  a  feme  sole, 
against  husband  and  wife,  for  the  following 
words  spoken  by  the  wife,  ><  Doctor  Eddy  made 
an  appointment  with  Elizabeth  Cunningham, 
(meaning  the  plaintiff,)  scaled  the  walls,  and 
went  to  bed  to  her,  (meaning  the  plaintiff,)  at 
Mrs.  Reperton's  house  ;  "  (thereby  meaning  that 
the  plaintiff  had  committed  fornication;)  held, 
that  the  words  were  actionable  under  the  statute 
of  Indiana.    Shieldt  v.  Cunningham,  1  Blackf.  86. 

186.  It  is  actionable,  under  me  statute  of  South 
Carolina  of  1824,  without  the  laying  of  special 
damage,  to  say  of  a  woman,  "  she  is  a  strum- 
pet."    Freeman  v.  PHce,  2  Bailey,  115. 

187.  Words  charging  a  woman  with  want  of 
chastity  are  not  actionable,  without  special  dam- 
age following.     W.  V.  L.,  2  N.  &  M.  204. 

188.  To  say  of  a  woman,  *<  she  is  not  chaste, 
and  I  have  kept  her ;  I  have  had  criminal  inter- 
course with  her,"  or  "  I  have  had  sexual  inter- 
course with  her,"  does  not  charge  an  ofience 
made  indictable  by  the  statute  of  Alabama  im- 
posing a  fine  **  for  any  man  and  woman  to  live 


together  in  adultery  and  fbmieation,"  asd  in, 
therefore,  not  actionable  per  sa.  Berry  v.  Car* 
(er,  4  Stew,  db  Port.  387. 

189.  Words  spoken,  charging  a  female  wiib 
want  of  chastity,  were  not  actionable,  in  Kei- 
tucky,  previous  to  the  statute  of  1811.  JIf' Gee 
V.  WiUoUy  Litt.  Sel.  Cas.  187. 

190.  Words  written,  charging  a  female  with 
want  of  chastity,  are  actionable,  ib, 

191.  It  is  not  actionable  to  charge  a  femak 
with  want  of  chastity,  where  the  punishmeat  for 
want  of  chastity  is  only  a  pecuniary  fine.  ElUeL 
V.  AiUbury,  2  Bibb,  473. 

192.  To  say  a  female  *^  is  a  drunken  whore," 
is  actionable.  WHliamg  v.  Greemwade,  3  Dana, 431 

193.  It  is  actionable  to  charge  an  unmamed 
woman  with  having  committed  fornication.  Jfi/- 
ler  V.  Parish,  8  Pick.  384. 

194.  An  action  does  not  lie,  in  New  York,  f« 
charging  a  married  woman  with  adultery,  witii* 
out  alleging  and  showing  a  apecial  damage. 
Buys  V.  GiUespie,  2  Johns.  115. 

195.  Slanderous  words  charging  theft  are 
actionable,  without  any  eoUoquiwm  of  feloay. 
Bomman  v.  Boyer,  3  6'mn.  515. 

196.  Charging  a  defendant  with  theft,  thoufh 
not  in  the  most  direct  manner,  was  held  to  be 
slanderous.     M'Kennon  y.  Greer,  2  Watts,  353. 

197.  To  say,  of  a  treasurer  of  a  masonic  lodfv, 
*'  he  has  robbed  the  treasury  of  a  sum  of  money 
and  bought  a  farm  with  it,"  imputes  no  more 
than  a  breach  of  trust,  and  is  not  actionable.  Alia 
V.  HUlman,  12  Pick.  101.  Held,  that  tbesune 
words,  spoken  after  the  office  of  treasurer  had 
ceased  to  exist,  were  not  actionable  on  tJie 
ground  of  imputing  official  misconduct,  ib. 

198.  At  a  sale  of  books  by  auction,  the  de- 
fendant used  these  words :  '*  We  offer  these 
books  under  a  disadvantage,  for  the  library  has 
been  plundered  by  C."  Held,  that  these  words 
were  not  actionable,  there  being  no  averment  or 
colloquium,  in  the  declaration,  showing  that  they 
were  used  to  denote  a  felonious  taking.  Certer 
V.  Andrews,  16  Pick.  1. 

199.  In  a  case  of  slander,  the  first  count  con* 
tained  a  colloquium  that  the  plaintiff  was  an 
agent  of  a  stage  company ;  that  B  was  his  rab- 
agent,  and  received  moneys,  and  that  sogget* 
tions  had  been  made  that  B  had  not  accoonted 
for  all  of  them ;  it  then  alleges  that  the  defendant 
said,  '*  the  plaintiff  has  altered  the  way  bills  and 
books,  (meaning,  &c.,  )  to  make  them  corres- 
pond, for  the  purpose  of  screwing  B,"  (meanin; 
thereby  that  tlie  plaintiff,  dec.,  has  been  gnilty 
of  the  crime  of  forgery ; )  the  second  count,  re* 
ferring  to  the  coUoqutum  in  the  first  count,  al- 
leges that  the  defendant  said,  ^*  the  plaintiff  and 
B  are  together  in  cheating  the  company,  and 
they  will  cheat  them  out  of  more  than  the  com- 
pany can  make  ;  "  held,  that  the  words  in  these 
counts  were  actionable.  Gay  v.  Homer,  13  Pick. 
535. 

200.  The  words,  "yon  have  stolen  a  file  of 
bills  out  of  my  desk,"  with  an  innuendo,  that  by 
«  file  of  bills,"  was  intended,  <<  a  file  of  onsatis- 
fied  accounts,"  are  not  actionable,  the  steal- 
ing of  such  "  unsatisfied  accounts  "  not  beinf 
actionable  within  the  meaning  of  the  New  Hamp- 
shire statute  of  Dec.  18th,  1812.  BUmckard  t 
Fisk,  2  N.  Hamp.  398. 

201 .  In  an  action  of  slander  the  plaintiff  proved, 
that  the  defendant,  among  a  crowd  of  people,  nid, 
pointing  at  him,  "  there  is  the  man  who  stote 
my  horse,  and  fetched  him  home  this  morninf- 
Held,  that  the  words  were  actionable.  Bssm0 
T.  Boyd,  3  Har.  &  J.  278. 
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205.  In  an  action  of  slander  by  an  oTeraeer 
against  his  employer,  the  words  charged  were, 
that  the  overseer  had  stolen  whest  and  corn  of 
the  employer.  Held,  that  an  overseer,  on  wages, 
may  be  guilty  of  feloniously  stealing  the  goods 
of  his  employer  entrusted  to  him,  and  that  the 
charge  was  actionable.  Wheatley  r.  Wallis^  3 
Har.  &  J.  1. 

203.  To  say,  *<  my  watch  has  been  stolen  in 
M.'s  bar-room,  and  1  have  reason  to  belieye  that 
T.  took  it,  and  that  her  mother  concealed  it,'*  is 
equivalent  to  the  charges  of  theft  and  conceal- 
ment, and  is  actionab^  Miller  v.  Miller,  8 
Johns.  74.     S.  C.  ib.  77. 

204.  To  say,  of  another  person,  **  tell  him  he  is 
riding  a  stolen  horse,  and  has  a  stolen  watch  in 
his  pocket,"  is  actionable,  per  se.  Davis  v. 
Johnston,  2  Bailey,  579. 

205.'  It  is  actionable  to  call  a  person  *'  a  bloody 
thief"     Fisher  v.  Rottereau,  2  M'Cord,  189. 

206.  To  charge  one  with  having  stolen  cotton, 
18  actionable  ;  even  if  the  charge  was  made  in 
ftllusion  to  cotton  which  the  plaintiff  had  to  gin 
for  the  defendant's  brother.  Stokes  v.  Stuekevj  1 
ib.  562. 

207.  To  call  a  man  a  *'  hog  thief,"  is  actiona- 
ble in  South  Carolina.  Hogg  v.  Wilson,  1  N.  & 
M.  216. 

208.  Where  the  declaration  charged  that  the 
defendant  said  he  **  saw  the  plaintiff  take  corn 
from  A's.  crib  twice,  and  look  round  to  see  if 
any  person  saw  him  measuring,"  it  was  held,  that 
the  words  were  actionable.  Jones  v.  McDowell, 
4  Bibb,  188. 

209.  TV  here  a  declaration  in  slander  alleged 
that  the  defendant  said,  *«  J.  H.  stole  com,  and  I 
can  prove  it ;  he  is  a  rogue,  and  not  fit  to  keep  a 
mill ; "  and  it  appeared  m  evidence  that  he  said, 
in  a  conversation  about  J.  H.,  **  he  stole  com,  and 
I  can  prove  it.  I  have  sent  my  corn  to  his  mill, 
ajid  weighed  it  before  I  sent  it,  and  weighed  it 
on  its  retum,  and  it  was  lacking ; "  it  was  held, 
that  the  words  were  actionable,  and  that  the 
substance  of  the  charge  was  sufficiently  proved 
to  sustain  the  action.  Hume  v.  Arrasmith,  1  ib. 
165. 

210.  Words  charging  a  person  with  having  re- 
ceived a  letter  containing  money,  to  deliver  to 
another ;  that  he  gave  himself  a  false  name  at  the 
time,  and  that,  instead  of  delivering  the  letter,  he 
broke  it  open  and  used  the  money,  are  actionable 
in  slander,  as  they  amount  to  a  charge  of  larceny. 
Cheadle  v.  BueU,  6  Ham.  67. 

211.  Words  charging  the  plaintiff,  as  postmas- 
ter, with  taking  money  out  of  a  letter  put  into 
the  office  by  the  defendant,  and  appropriating  it 
to  his  own  use,  with  keeping  and  embezzling  Tet- 
ters, &4^.,  are  actionaMe.  Hays  v.  Allen,  3 
Blackf.  408. 

212.  "  He  killed  and  salted  one  of  my  hogs," 
are  words  not  actionable,  where  no  special  dam- 
age arising  from  their  being  spoken  is  averred. 
Clay  V.  Barkley,  Ky.  Dec.  TO. 

213.  In  slander,  the  word  *<  forgdry  "  does  not 
necessarily  mean  a  felonious  forgery,  for  which 
alone  an  action  lies.  AUxander  v.  Alexander,  9 
Wend.  141.  Chargin|r  one  with  forging  a  name 
to  a  petition  to  the  legislature  to  procure  lands,  is 
held  slanderous,  ib, 

214.  It  is  not  actionable  to  charge  a  man  irith 
keeping  false  books  of  account,  unless  his  busi- 
ness necessarily  leads  to  dealing  on  credit,  and 
the  keeping  of  books  is  incident  to  his  business. 
Rathbun  v.  Emigh,  6  Wend.  407. 

215.  To  say  of  the  plaintiff,  « that  he  or  some- 
body had  altered  the^credit  or  indorsement  on  a 


note  from  a  larger  to  a  less  sum,  and  that  the  note 
would  speak  for  itself,"  is  not  actionable,  as  the 
charge  is  not  positive  but  in  the  disjunctive,  /n- 
galls  V.  Allen,  Breese,  233. 

216.  In  an  action  of  slander,  it  appeared  that 
the  defendant  had  charged  the  plaintiff  with  hav- 
ing forged  the  following  instrument,  which  it 
was  alleged  had'  been  given  to  the  defendant's 
slave,  to  assist  his  escape.  **  Know  all  men  by 
these  presents,  that  the  said  negro  boy  was  the 
property  of  my  uncle,  R.,  dtc.  He  died  without 
any  heirs ,  he  never  married,  therefore  he  made 
all  his  negroes  free,  by  will  and  testament.  The 
boy's  name  is  S.  He. always  behaved  honestly 
and  industriously  ;  is  a  good  hand  about  horses, 
and  a  good  wagoner.  'The  farmers  in  our  part 
have,  ror  common,  all  slaves  or  hands  of  their 
own ;  therefore  he  wants  to  try  some  other  part. 
The  commissary's  office  at  F.  will  prove  his  free- 
dom: witness,  &c.  J."  (seal.)  Held,  upon 
demurrer,  that  this  instrument,  if  genuine,  might 
have  prejudiced  J.  by  subjecting  him  to  a  claim 
for  damages  to  the  owner  of  any  slave  to  whom 
it  might  have  been  given,  or  to  a  criminal  prose- 
cution, if  such  slave  absconded;  that  it  was 
therefore  the  subject  of  forgery  at  common  law, 
and  sustained  the  action.  Arnold  v.  Cost,  3  Gill 
&  Johns.  219.  Held,  that  it  was  not  essential  to 
the  crime  of  forgery  that  some  one  must  have 
been  injured ;  that  it  is  sufficient,  if  the  instru- 
ment forged,  supposing  it  genuine,  might  have 
been  prejudicial,   ib. 

217.  To  charge  another  with  **  burning  a 
barn,"  is  held,  per  se,  actionable,  in  Kentucky. 
House  V.  House,  5  Har.  &  J.  125. 

218.  Maliciously  to  charge  another  with  wil- 
fully burning  a  schoolhouse,  the  property  of 
another,  is,  per  se,  actionable.  Jones  v.  Hunger- 
ford,  4  Gill  Sl  Johns.  402.  But  where  th^  plain- 
tiff alleged,  in  his  declaration,  that  the  defendant 
maliciously  said  of  him  ''he  burnt  the  school- 
house,"  innuendo,  '*  the  schoolhouse  of  the  de- 
fendant," or  "you  burnt  the  schoolhouse,"  or 
the  plaintiff,  by  name,  '*  burnt  ^e  schoolhouse," 
with  the  same  innuendo,  it  was  held,  on  motion  in 
arrest  of  judgment,  that  the  words  did  not,  per  se, 
necessarily  convey  the  meaning  that  the  plaintifl 
had  wilfully  burned  the  house,  and  that  the  de- 
claration was  insufficient,  t^. 

219.  Where,  in  an  action  of  slander  for  charg- 
ing plaintiff  with  burning  down  defendant  s 
house,  the  jury  found  that  the  house  was  not  a 
dwelling-house,  nor  used  in  any  way  at  the  time, 
plaintiff  was  nonsuited,  no  crime  being  charged. 
Brady  v.  fVilson,  4  Hawks.  93. 

220.  To  say  of  a  person,  ''it  is  the  general 
opinion  of  the  people,  in  J.'s  neighborhood,  that 
he  burnt  C.'s  gin-nouse,"  is  actionable.  Waters 
T.  Jones,  3  Port.  442. 

221.  To  say  of  a  person,  '•  I  can  prove  that  J. 
burnt  the  gin-house  of  C,  by  H.,"  or  that  ''  J. 
was  in  a  condition  about  the  gin-house,  previous 
to  the  burning  of  it,  which  caused  every  person 
in  the  settlement  to  believe  J.  did  burn  the 
house,"  is  actionable,   ib. 

222.  To  say  of  J.,  "  he  has  been  at  different 
times  close  about  where  C.'s  gin-house  was 
burnt,  in  disguise,  with  a  sheep-skin  or  bear- 
skin," is  not  actionable,   ib. 

29K3.  Any  words  which,  in  conimon  accepta- 
tion, imply  a  want  of  credit,  when  spoken  of  a 
merchant,  are  actionable.  SewaU  v.  Cadin,  3 
Wend.  291. 

224.  Any  words  spoken  of  a  person,  in  relation 
to  his  trade  or  profession,  which  lead  to  impair 
his  credit,  or  eharge  him  with  %a«d,  «r  indirMt 
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dealiDf  in  his  Una  of  bunneM,  mre  actiosable. 
Davis  T.  DaviSf  1  N.  &  M.  290. 

2K25.  To  say  of  ft  blaekBiniUi,  in  reUtioo  to  his 
business  and  trade,  **  be  keeps  false  books,  and  1 
can  prove  it,"  is  actionable.  Bmrtch  ▼.  JVScftsr- 
#9R,  17  Johns.  317. 

fQ6.  To  say  of  a  merchant,  that  a  debt  will 
be  lost  because  he  is  unable  to  pay  it,  is  action- 
able.   Mott  Y.  Camstock,  7  Cow.  6&4. 

227.  It  seems,  that  to  say,  of  a  merchant,  **  ^on 
keep  false  books,  and  I  can  prove  it,"  is  action- 
able.   BackMM  V.  Riekardson^  5  Johns.  476. 

228.  The  words,  *'  he  is  a  bankrupt,  and  is  not 
able  to  pay  hts  just  debts,"  applied  to  a  drover, 
whose  business  it  is  to  purchase  droves  of  cattle, 
drive  them  to  market,  and  sell  them,  are  action- 
able, without  alleginff  special  damages.  Lsiets 
V.  Hawlevy  2  Day,  495. 

229.  slander  will  he  for  the  speaking  of  words 
imputing  insolvency  to  any  one  to  whom  credit 
is  important  in  the  prosecution  of  his  business. 
Ostrom  V.  Calkin*,  5  Wend.  263. 

230.  A  bank  director  is  not  justiBed  in  making 
a  communication  to  a  co-director  in  the  public 
streets,  a&cting  the  credit  of  a  merchant,  where 
there  is  no  evidence  of  such  communication 
being  confidential.  But  he  might  make  such  a 
communication  at  the  board  of  directors,  in  rela- 
tion to  one  of  the  customers  of  the  bank.  S€waU 
T.  Catlin,  3  Wend.  291. 

231 .  A  member  of  the  legislature  is  not  liable 
to  an  action  of  slander  for  words  spoken  in  the 
discharge  of  his  official  duties,  even  though 
spoken  maliciously.  Cojin  v.  Cofin^  4  Mass.  I, 
31.  But  see  Commonwealtk  ▼.  BUnding,  3  Pick. 
310,  314.  But  this  privilege  is  not  extended  to 
words  spoken  unofficially,  though  in  the  legisla- 
tive hall,  and  while  the  legislature  is  in  session. 
Cafin  V.  Coffin,  4  Mass.  1.  Thus  where  one  mem- 
ber informally  communicated  to  another,  within 
the  representatives'  hall,  and  while  the  bouse 
was  in  session,  that  the  statement  which  he  had 
just  made  to  the  house  upon  some  question  lately 
under  consideration,  and  likely  again  to  be  acted 
upon,  was  founded  upon  misrepresentation,  and 
that  his  informant  was  a  person  not  to  be  believ- 
ed, using  some  slanderous  expression  in  regard 
to  the  informant,  —  it  was  held,  that  the  slander 
was  not  privileged  by  the  place  or  occasion,  ik. 

232.  Words  imputing  weakness  c»f  understand- 
ing to  a  csndidate  for  congress  are  not  actiona- 
ble.   MtMrani  v.  RUkardton,  1  N.  db  M.  347. 

233.  To  sav  of  a  member  of  the  legislature,  in 
reference  to  the  future  discharge  of  his  functions, 
that  **  he  is  a  corrupt  old  tory,  is  not  actionable, 
per  9e.  Hogg  v.  Dorrak,  2  Port.  212.  Such 
words,  to  be  actionable,  must  have  been  spoken 
in  reference  to  past  conduct.  t6. 

234.  Where  the  defendant,  at  the  request  of  a 
senator  of  the  United  States,  in  erder  to  ^ive  him 
information  as  to  the  fitness  of  the  plaintiff  for 
the  office  to  which  he  was  nominated,  spoke  the 
words  charged  in  the  declaration,  and  referred  to 
the  records  of  a  court  for  their  confirmation,  it 
was  held,  that  there  was  nothing  fiom  which  to 
impl^  malice,  and  that  the  plaintiff  could  not 
sustain  his  action.  Law  v.  SeoU,  5  Har.  db  J. 
438. 

235.  Words  not  otherwise  action^Ie  are  not 
slanderous  when  spoken  of  a  magistrate,  unless 
he  b  described  as  a  magistrate.  Jf  Quire  v. 
Blair,  2  Law  Rep.  443. 

236.  Words  spoken  in  discharge  of  official 
duW  are  not  actionaUe.  G^odenato  v.  Tapjtan, 
1  Ham.  60.  MiUar,  if  spoken,  under  pretence  of 
official  duty,  wiatonly  .aad  with  malice.    The 


question  of  intention  is  to  be  left  with  the  jvf. 

237.  Slander  will  not  lie  Ibr  words  spoken  of 
a  person  in  the  discharge  of  official  duties,  if 
the  office  has  ceased,  at  the  time  of  the  speaUng 
of  the  words.     Fannard  v.  Mams,  7  Wend.  204. 

238.  Words  spoken  of  a  plaintiff  in  the  chanc^ 
ter  of  judge  are  actionable  without  eotlomumm  or 
innuendo.     Hd^k  ▼.  Haekntf^  16  S.  dk  R.  385. 

239.  Words  spoken  falsely  and  malicioiisly  of 
a  physician,  imputing  to  him  want  of  skill  and 
good  management  in  his  treatment  of  a  partkiilir 
case,  are  actionable,  without  proof  c€  speeial 
damage,  if  the  jury  can  infer  damage  in  bis  pro* 
fession  as  the  natural  and  probable  conseqaeDce 
of  such  words.    Sumner  v.  UUey,  7  Conn.  2S8. 

240.  In  a  conversation  as  to  the  plaintiffs  pro- 
fessional skill,  the  defendant  eailled  him  'U 
damned  rascal."  These  words,  vnder  the  cir- 
cumstances, were  held  to  be  actionable  without 
special  damages  laid  in  the  deolaration.  Bron 
w.  Mims,  2  Rep.  Con.  Ct.  235. 

241.  Words  charging  a  physician  with  being 
*«so  steady  drunk  Siat  he  cannot  get  busiiiew 
any  more,**  are  not  actionable.  J^anynmu,  1 
Ham.  83,  note, 

242.  To  charge  a  oonnselior  of  law  with  oilcr- 
ing  his  services  to  his  client  in  order  to  diwl^ 
his  secrets,  is  Hbelloos.  Bigg*  ▼•  Dennistan,  3 
Johns.  Cas.  196. 

243.  The  words,  ^  he  b  not  a  msji  of  integritj, 
and  is  not  to  be  trusted.  He  will  take  fees  oa 
both  sides  of  a  cause,"  spoken  of  a  lawyer  •• 
state's  attorney,  are  actionable.  Ck^man  v. 
Cook,  2  Tyler,  456. 

244.  To  sa^,  of  an  attorney  or  counsellor  ia  t 
particular  suit,  *^  he  knows  nothing  about  tlia 
suit;  he  will  lead  you  on  until  he  nas  mtdooe 
you,*'  is  not  actionable,  without  alleging  speciil 
damage.     Foot  v.  i^rowm,  8  Johns.  64. 

245.  It  seems,  that  where  a  person  addresses  a 
complaint  to  persons  competent  to  redress  the 
grievance  complained  of,  no  action  will  lie  against 
him,  whether  his  statement  be  true  or  &Ise. 
Tkom  V.  Blanckard,  5  Johns.  506. 

246.  The  defendant  prosecuted  the  plamtiff  Ar 
a  felony.  Before  prosecuting  him,  he  stated  tiie 
crime  to  a  cpnsteble,  informing  him  that  he 
wished  him  to  serve  the  process ;  out  the  proeess 
was  not  brought  to  the  constable.  The  plaintiff 
was  discharged  on  the  examination.  Held,  thst 
this  was  slander  by  the  defendant.  Bwrlimgemt 
v.  Burlingame,  6  Cow.  141.  After  the  examina- 
tion and  acquittal  of  the  plaintiff,  the  defendtnt 
repeated  the  charge,  and  urged  its  truth  to  sev- 
eral persons  who  were  present  at  the  ezanunation: 
held,  slander,  and  that  it  was  not  excused  be- 
cause spoken  to  persons^ho  were  so  present,  t^- 

247.  Where  words,  accusing  the  plaintiff  of  t 
felony,  were  spoken  to  a  justice,  on  an  appli- 
cation for  a  warrant  for  lelony,  the  qoestion 
whether  they  are  actionable  or  not  depends  upon 
the  question  whether  they  were  made  in  rood 
ftith  or  not,  and  that  question  should  be  left  to 
the  jury.     Bunion  v.  WbrUy,  4  Bibb,  38. 

248.  A  voter  is  liable  to  an  action  for  slander 
who  falsely  accuses  a  town  elerk  acting  as  mod* 
erator  of  a  town  meeting,  though  in  open  b>wa 
meeting,    of    fraudulenuy    destrojring  a  vote. 

DodiU  V.  Henry,  9  Mass.  962. 

249.  Words  which  wiU  cause  othen  not  to  vote 

for  him  of  whom  they  were  spoken,  at  an  elec- 
tion at  which  he  is  a  candidate,  are  actionabie. 
Brewer  t.  WeakUu,  2  Overt.  99. 

250.  Charging  defendant,  in  Pennsylvania,  fiO' 
dem  vorkio^  with  ibmication»  though  hs  atf  ^  * 
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married  man,  ib  slanderous.  Walton  t.  Single^ 
ion,  7  S.  &  R.  449. 

251.  Under  the  Kentucky  act  of  1811,  a  man 
may  maintain  an  action  of  slander  for  words 
chargm^  him  with  having  been  guilty  of  fornica- 
tion. Morris  y.  Barkleif,  1  Latt.  64.  See  also 
Pkiiivs  V.  Waey,  2  ib.  153. 

S252.  Words  charging  a  man  with  fornication 
or  adultery,  at  a  time  when  neither  of  those  crimes 
were  indictable,  were  held  not  to  be  actionable. 
Dtikes  V.  Clark,  2  Blackf.  20. 

253.  Slander  will  not  lie  for  saying  that  a  par- 
ticular article  in  which  another  deals  is  bad,  or 
inferior,  unless  special  damage  is  alleged.  Tobias 
y.  Harland,  4  Wend.  537.  Where  the  words  are 
spoken  not  of  the  trader  or  manufacturer,  but  of 
the  quality  of  the  articles  made  or  dealt  in,  to 
render  them  actionable,  per  se,  they  must  import 
that  the  plaintiff  is  guilty  of  deceit  or  want  of 
•kill.  ib. 

254.  Words  charging  a  person  to  be  a  mulatto, 
and  '*  akin  to  negroes,  are  not  actionable.  Bar- 
ret  y.  Jarvis,  1  Ham.  83,  note. 

255.  If  words,  actionable  in  themselyes,  be 
spoken  between  members  of  the  same  church,  in 
the  course  of  their  religious  discipline,  and  with- 
out malice,  no  action  will  lie ;  the  jury  are  to 
decide  whether  there  be  malice  or  not.  Jarvis  v. 
Hathaway,  3  Johns.  180. 

256.  Calling  a  man  a  mulatto  is  actionable,  in 
South  Carolina.  Eden  y.  Legare,  1  Bay,  171. 
Atkinson  y.  Hartley,  1  M'Cord,  203. 

257.  It  is  actionable,  in  South  Carolina,  to  call 
a  man's  wife  a  mulatto.  King  y.  Wood,  1  N.  &. 
M.  184. 

258.  Spoken  words  must  impute  an  offence 
for  which  corporeal  punishment  may  be  inflicted 
in  the  flrst  instance ;  a  mere  assault  is  not  such 
an  offence,  in  Vermont.  Billings  y.  Wing,  7 
Verm.  444. 

259.  Calling  one  a  knaye,  is  actionable.  Hard- 
ing v.  Brooks,  5  Pick.  244. 

260.  To  take  the  boots,  animo  furandi,  from 
the  body  of  a  man  found  drowned  and  driyen 
ashore,  is  a  felony,  and  the  imputation  of  such 
an  act  is  actionable.  Monson  y.  Sayward,  13 
Pick.  402. 

261.  An  action  of  slander  lies  for  words,  not 
actionable  in  themselyes,  in  consequence  of 
which  a  marriage-contract,  between  the  plaintiff 
and  another,  was  broken  by  the  latter ;  though 
the  plaintiff  has  a  remedy  against  the  latter  for 
the  breach  of  the  contract.  Moody  y.  Baker,  5 
Cow.  351. 

262.  To  charge  a  witness  with  **  handing  papers 
to  a  jury  to  influence  the  jury,"  or  **to  influence 
and  bribe  the  jary,"  is  actionable,  as  amounting 
to  a  charge  of  embracery.  Gibbs  y.  Dewey,  o 
Cow.  503. 

263.  Words  charging  malpractice  on  a  sheriff, 
are  actionable.  Dole  y.  Van  Rensselaer,  1  Johns. 
Cas.  330. 

264.  To  say  of  one,  **  he  Js  a  damned  rogue," 
IS  not  actionable,  unless  spoken  of  him  in  his 
official  capacity  as  **  squire."  Oakley  y.  Farring' 
ton,  ib.  129. 

2i55.  Charging  the  plaintiff  with  keeping  a 
bawdy-house,  is  actionable  in  itself.  Martin  y. 
StiUweU,  13  Johns.  275. 

266.  An  setion  of  slander  lies  for  charging  the 
plaintiff  with  a  crime  committed  in  another  state, 
though  he  could  not  be  punished  in  the  state  in 
which  the  action  was  brought.  Van  Ankin  y. 
WestfaU,  14  ib.  233. 

2^.  An  action  of  jlander  lies  for  charging  the 
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plaintiff  with  a  crime,  the  prosecution  of  which 
has  been  barred  by  the  statute  of  limitations ;  and, 
in  such  action,  the  defendant  may  justify  and 
proye  the  truth  of  his  allegation,  ib. 

268.  An  action  of  slander  lies  for  charging  the 
plaintiff  with  a  crime  committed  in  another  state, 
although  the  plaintiff  would  not  be  amenable 
to  justice  in  the  state  in  which  the  action  it 
brought,  ib. 

269.  Slander  does  not  lie  agaii^st  one,  whose 
name  is  signed  as  surety  to  a  note,  denying  the 
signature  and  the  authority  of  an  agent  to  sign 
the  note.  Andrews  y.  Woodman  Lee,  15  Wend. 
232. 

270.  An  action  will  not  lie  for  words  spoken 
by  a  party  in  his  defence,  in  the  course  of  a  trial 
BadgUy  y.  Hedges,  1  Penn.  233. 

271.  Saying  of  a  man,  that  **he  is  a  rogue  and 
yillain ;  that  ne  had  ruined  many  families,  and 
that  the  curses  of  widows  and  children  were  on 
him ;  that  he  had  wronged  the  defendant's  father's 
estate,  and  cheated  the  defendant's  brother,  T," 
was  held  actionable,  though  the  plaintiff  stated 
in  his  declaration  that  he  was  a  merchant  at  the 
time,  and  it  was  proyed  that  he  was  not  a  mer- 
chant. Marshall  y.  Addison,  4  Har.  &.  M'Hen. 
537. 

272.  A  charge  that  the  plaintiff  had  poisoned 
the  defendant's  horse,  is  not  actionable.  Chaplin 
y.  Cruikshanks,  2  Har.  A  J.  247.  In  an  action  for 
such  words,  the  court  refused  to  direct  the  jury 
that,  if  the  horse  was  aliye,  the  words  laid  were 
not  actionable,  the  same  being  irreleyant  to  the 
issue,  ib.  The  court  also  refused  to  direct  the 
jury  that,  if  the  words  spoken  did  not  amount  to 
an  offence  for  which  the  plaintiff  miffht  be  indict* 
ed,  they  were  not  actionable ;  as  the  defendant 
might  take  adyantage  of  it  in  arrest  of  judg- 
ment, ib, 

273.  In  an  action  of  slander,  the  words  charged 
to  have  been  spoken  were,  **  you  are  a  rogue, 
and  I  can  proye  that  you  cheated  M.  S.  out  of 
$100."  Held,  that  the  words  were  not,  in 
themselyes,  actionable.  Winter  y.  Sumvalt,  3 
Har.  ds  J.  38. 

274.  The  words,  **  A.  cut  my  horse's  throat,'* 
were  held  actionable.  Yearly  y.  Ashley,  4  ib. 
314. 

275.  **  Tou  haye  killed  A,  yon  haye  poisoned 
him,"  are  slanderous  words,  though,  at  the  time 
they  were  spoken,  A  was  liyinff  in  a  distant  part 
of  the  country.  Eekart  y.  nilson,  10  S.  dk 
R.  44. 

276.  It  is  slander  to  say  of  one,  "  he  has  re* 
moyed  landmarks."     Toda  y.  Rough,  ib.  18. 

277.  Calling  a  preacher  "  a  drunkard,"  is  slan- 
derous, in  Pennsylyania.  MMiUan  y.  Birch,  1 
Binn.  178. 

278.  Words  charging  another  with  making  a 
libel,  are  slanderous.  Andrts  y.  Koppenkee^er,  3 
S.  dE;R.255. 

279.  The  words,  **you  are  a  yagrant,"  are 
slanderous,  in  Pennsylyania.  Miles  y.  Ol-dfield,  4 
Teates,  423. 

280.  The  defendant  asserted  that  the  plaintiff 
had  harbored  his  negroes,  and  that  he  would 
proye  it.  No  special  damages  were  proyed,  and 
the  language  was  held  not  to  be  actionable. 
Croskeys  v.  O'DriseoU,  1  Bay,  481. 

281.  The  words,   *«you   are   a  counterfeiter, 
are  actionable,  because  they  impute  an  offence 
punishable  with  an  infamous  punishment.     How^ 
ard  y.  Stephenson,  2  Rep.  Con.  Ct.  406. 

282.  Words  spoken  in  one  state,  charging  « 
man  with  haying  committed  larceny  in  aaotaet 
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state,  aia  actionable  where  tae  words  are  spoken. 
Cefret  v.  Burch^  1  Blackf.  400. 

383.  Slanderous  words,  actionable  at  common 
law,  spoken  in  one  state  of  the  Union,  will  sup- 
port an  action  in  another:  aliUr,  if  not  actionable 
at  common  law,  nor  shown  to  be  so  by  statute  in 
the  state  where  spoken,  though  actionable  bj 
statute  in  the  state  where  the  action  u  brought. 
Siaui  y.  Wood,  ib.  71. 

884.  Words  charging  a  person  with  having 
^broken  open  and  read  a  letter*' sent  by  mail, 
are  not,  per  ««,  actionable.  HiUkouss  v.  Feck^  3 
Stew.  &  Port.  395. 

285.  Words  charging  the  commission  of  the 
enme  against  nature  are  not  in  themselves  ac- 
tionable, in  Alabama,  the  crime  not  being  made 
punishable  by  statute,  and  not  being  so  at  com- 
mon law.     Cobwm  v.  Hartooodj  Minor,  93. 

286.  The  words,  **  you  have  altered  the  marks 
of  four  of  my  hogs,**  are  in  themselves  actiona- 
ble, as  they  charge  an  act  involving  moral  turpi- 
tude, and  an  indictable  offence,  although  the 
punishment  may  not  be  infamous.  Perdue  v. 
BumtU^  ib.  138. 

887.  To  say  of  a  person,  that  "  he  is  a  counter- 
feiter," is  actionable  per  ee.  Thirman  v.  Math- 
ews, 1  Stew.  384. 

868.  An  action  of  slander  lies  for  charging  one 
with  murder ;  the  plaintiff  may  recover,  though 
the  defendant  proves  the  person  alleged  to  be 
dead  is  still  alive,  provided  the  bystanders  sup- 
poied  he  was  dead.  Sugart  v.  Carter^  1  Dev.  & 
Bat  8. 

389.  It  is  no  slander  to  charge  one  with  har- 
boring a  runaway  slave,  unless  special  damages 
are  proved.    S/anner  v.  fVkUe,  ib.  471. 

890.  To  charge  a  person  with  infracting  a 
regularly  granted  patent  is  libellous.  Watson  v. 
Trask,  6  Ham.  531. 

891.  The  words,  **you  have  taken  a  false  oath 
before  Squire  R.,  and  I  can  prove  it,"  amount  to 
a  charge  of  peijury.    Rue  v.  MitehsU,  3  Dall.  58. 

393.  To  say  that  a  person  has  taken  property, 
is  not  a  charge  of  larceny.  Robertson  v.  Lea,  1 
Stew.  141. 

393.  To  call  a  man  *'  a  damned  rogue,"  is  not 
actionable.     CaldwM  v.  Abby,  Hardin,  539. 

294.  In  an  action  for  slander,  it  was  held,  that 
the  words,  "  you  say  you  were  authorized  by  P. 
dt  M.  to  draw  bills  on  them.  I  can  prove  you 
never  were  authorized.  If  you  have  any  letters 
from  them,  you  forged  them,"  were  not  action- 
able, unless  alleged  in  the  declaration,  and 
proved,  to  have  been  spoken  of  a  person  in 
relation  to  his  profession,  office,  or  trade.  MiUs 
V.  Ta^,  3  Bibb,  469. 

395.  A  charge  of  *'  embezzling  goods,"  is  not 
actionable.     CaldweU.  v.  Abbey,  Hardin,  539. 

396.  The  words,  ^*  1  have  every  reason  to  be- 
lieve he  burnt  the  bam,*'  and  **  I  believe  he  burnt 
the  bam,*'  are  actionable,  in  slander.  Logan  v. 
8tede,  1  Bibb,  593. 

397.  Where  a  declaration  in  slander  alleged 
that  the  defendant  had  said  the  plaintiff's  boys 
•*  did  frequently  come  to  our  house  and  hire  our 
negroes,  and  take  the  dogs,  and  go  down  into 
the  river  bottom,  and  kill  cattle  no  more  theirs 
than  mine,*'  and  no  special  damage  was  alleged, 
it  was  held,  that  the  words  were  not  actionable. 
Porter  v.  Hughey,  3  ib.  333. 

398.  An  action  will  not  lie,  in  Pennsvlvania, 
for  words  spoken  in  another  state,  when  the 
offence  charged  would  not  be  indictable  in  the 
other  state.  Barday  v.  J7i4mpson^  3  Pennsyl. 
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II.   Plea  tf  Justification,  and  what  may  be 
in  Justifieation  and  Defence. 

399.  A  plea  of  justi6cation,  in  an  action  fcr 
slander,  should  specify  the  crime  with  eertsinly. 
JfaU  V.  UUl,  Peck,  325. 

30a  If  a  defendant  attempU  to  justify  > 
charge  of  felony,  he  must  justify  as  to  the 
specific  charge  Uid,  and  cannot  set  up  a  charge 
of  the  same  kind,  but  distinct  as  to  the  subject* 
matter.     Andrews  v.  Vanduzer,  11  Johns.  38. 

301.  In  slander,  a  plea  of  justification,  vhieh 
does  not  admit  the  speaking  of  the  words  cbarred, 
is  bad,  on  demurrer.  Davis  v.  Mathewe,  2  lum 
257. 

308.  Where  two  issues  are  made  in  slander,  as 
^' not  guilty  "  and  **  justification,"  each  is  to  be 
disposed  of  in  the  same  manner  as  if  it  stood 
alone  on  the  record.     Cheadie  v.  Buell,  6  ib.  67 

303.  It  is  no  excuse  for  general  pleading,  in  a 
plea  in  justification  of  a  libel,  that  the  subject 
comprehends  multiplicity  of  matter  tending  to 
prolixity.  Van  Jfess  v.  UamUton,  19  Johns.  349. 
Nor  is  it  sufficient,  that  the  plea  is  as  general  as 
the  charge  in  the  declaration :  it  ouffht  to  state 
specificaUy  the  facts  on  which  the  charge  was 
founded,  in  order  to  five  the  defendant  an  oppor- 
tunity of  denying  and  taking  issue  upon  them.  ib. 
As  where  the  defendant  charged  the  plaintiff,  be- 
ing a  member  of  the  council  of  revision,  with 
receiving  money  for  services  rendered  in  procur- 
ing an  act  of  incorporation  to  be  passed,  he  must 
in  his  plea  of  justification,  state  the  particular 
facts  which  make  out  the  charge,  with  certainty, 
so  that  the  plaintiff  may  take  issue  on  those  veiy 
facts,  ib. 

304.  Where,  in  an  action  of  slander  for  saying 
that  the  plaintiff  stole,  the  defendantpleaded  that 

on  the  —  day  of ,  the  plaintiff  stole,  &c. ; 

and  the  plaintiff  replied  that  he  did  not,  on  the 

—  day  of ,  steal,  &c. ;  it  was  held,  that  the 

issue  was  sufficient,  and  that  a  repleader  should 
not  be  awarded.    Eastland  v.  Caldwell,  2  Bibb,81. 

305.  To  an  action  of  slander  for  charging  the 
plaintiff  with  having  forged  a  certain  instrument 
of  writing,  the  truth  was  pleaded  in  justification. 
Held,  that  such  a  plea  could  not  be  objected  to 
because  it  avers  the  forged  instrument  to  be  in 
the  plaintiff's  possession,  or  destroyed.  Held, 
also,  that  in  a  plea  with  such  an  averment,  ths 
instrument  need  not  be  so  particularly  described 
as  would  be  otherwise  required.  Kent  v.  Bemd, 
3  Blackf.  301. 

306.  Case  by  A,  against  B,  for  slanderous 
words.  Plea,  that  the  defendant  had  heard  from 
C  the  charges  mentioned  in  the  declaration,  and 
that,  at  the  time  the  defendant  spoke  the  words, 
he  sUted  that  C  had  told  him  so.  Replication, 
that  the  defendant  had  spoken  and  published  the 
words  falsely  and  maliciously,  with  a  knowledge 
that  thev  were  &lse,  and  with  the  intent  alleged 
in  the  declaration.  Held,  on  special  demurrer, 
that  the  replication  was  good.  Crane  v.  Devg- 
lass,  2  ib.  195. 

307.  A  declaration  eontained  a  count  for  a 
libel,  and  counts  for  slander.  The  defendant 
pleaded  to  the  whole  deolaration  that  the  grier- 
anoes  alleged,  dtc.,  or  any  one  of  them,  did  not 
accrae  wi£in  two  years.  The  plaintiff  replied, 
setting  forth  the  time  of  commencing  the  action, 
and  averring  that  the  causes  of  action  did  aeeroe 
within  two  years,  dko.  The  defendant  rejois^t 
taking  usue  on  the  fact.  Held,  that  the  plea 
was  bad,  as  respected  the  count  for  the  libel,  the 
sUtnte  of  limitations  for  a  libel  being  six  yearf 
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and  that  hemg  bad  in  part,  it  was  bad  in  the 
whole.     MUhr  y.  Merrill,  14  Johns.  348. 

308.  In  an  action  of  slander,  if  the  defendant 
plead  the  word  *<  juBtification  **  only,  and  the  plain- 
tiff reply  grenerally,  a  verdict  for  the  defendant 
•hould  be  aet  aaide,  and  a  repleader  awarded. 
Kirtley  y.  Deck,  3  H.  &  M.  388.  A  verdict  for 
the  plaintiff,  however,  ought  not  in  such  case 
to  be  set  aside,  it  being  a  rule,  that  a  repleader 
is  not  grantable  in  favor  of  the  person  who  made 
the  first  fault  in  pleading,  ib. 

309.  In  an  action  of  slander,  fbr  charging  the 
plaintiff  with  having  stolen  the  defendant's 
shingles,  a  justification,  stating  that  the  de- 
fendant had  sold  the  plaintiff's  shingles  without 
his  authority,  and  afterwards  denied  mat  he  knew 
any  thing  respecting  them,  without  alleging  that 
the  plaintiff  took  them  privately  or  feloniously, 
does  not  amount  to  a  charge  of  larceny,  and  is 
bad  as  a  justification ;  nor  can  those  facts  be 
given  in  evidence,  in  mitigation  of  damages. 
Shepard  v.  MerrUl,  13  Johns.  475.  Vide  Van 
JhJnn  V.  WestfaU,  14  ib.  233. 

310.  Although  the  meaning  of  words  cannot 
be  enlarged  by  an  innuendo,  yet  they  may  be 
aided  by  plea,  so  as  to  support  the  declaration ; 
as,  if  the  defendant,  in  his  plea  of  justification, 
allege  or  confess  that  he  spoke  the  words  by 
reason  of  a  false  oath  taken  by  the  plaintiff  in  a 
court  of  competent  jurisdiction,  it  will  aid  the 
want  of  a  eolloquiumf  concerning  proceedings  in 
ft  court  of  competent  jurisdiction.  Vaughan  v. 
Havens,  8  Johns.  109.  But  a  notice  of  justifica- 
tion, with  the  general  issue,  will  not  aid  the  dec- 
laration, ib. 

311.  In  an  action  of  slander,  in  Maryland,  it 
was  held,  that  a  plea  of  justification,  put  in  short, 
was  not  sufiicienUy  pleaded,  though  under  an 
agreement  of  the  counsel  that  it  should  be  con- 
sidered as  if  a  good  and  valid  plea  of  justification 
had  been  put  in  at  length,  in  a  formal  and  legal 
manner.     Orme  v.  Lodge,  3  Har.  &  J.  83. 

312.  In  an  action  of  slander  for  charging  the 
plaintiff  with  stealing  ^^P^  '^^  ^  °^^  ^  good  plea 
in  bar  that  the  plamtiff  had  stolen  one  hog. 
Stoann  v.  Rary,  3  Blackf.  298. 

313.  Where,  in  an  action  of  slander,  the  plain- 
tiff declared  that  the  defendant  had  said  of  the 
plaintiff  that  he  had  stolen  **  a  pot  and  waiter," 
a  plea,  in  justification,  that  the  plaintiff  stole  **  a 
waistcoat  pattern,"  is  not  admissible.  Eastland 
r.  CaUwell,  2  B'lhh,  21. 

314.  In  an  action  of  slander  for  sajring  of  the 
plaintiff,  **  B.  is  a  thief,  and  has  stolen  com,"  a 
plea  that  the  plaintiff  has  no  action,  because  he 
is  a  thief,  was  held  Insufficient,  there  being  no 
confession  of  speaking  the  words.  Samuel  v. 
Band,  Litt.  SeL  Cas.  158. 

315.  A  defendant  cannot  plead  a  justification 
after  the  case  has  gone  to  the  jury.  Waters  v. 
Gutkrie,  2  Bailey,  iSS. 

316.  In  South  Carolina,  a  defendant  in  an  ac- 
tion of  slander  shall  not  be  permitted,  on  the 
trial  of  the  case,  to  strike  out  the  general  issue, 
for  the  purpose  of  pleading  a  justification,  ^non. 
1  Hill,  S.  C.  251. 

317.  It  was  held  not  to  be  a  ground  for  a  new 
trial,  that,  the  defendant  having  filed  a  special 
plea  in  justification,  in  an  action  for  slander, 
whiteh  was  adjudged  bad  on  demurrer,  but  which, 
nevertheless,  was  used  on  the  trial  of  the  general 
issue  as  evidence  of  the  speaking  of  the  slander, 
the  judge  refused  leave  to  file  a  new  plea.  Al- 
derman V.  French,  1  Pick.  1. 

318.  If  a  defendant,  in  an  action  of  slander, 
offer  no  evidence  to  support  h's  plea  of  justifica- 


tion, he  shall  not,  afler  the  evidenee  is  dosed, 
withdraw  such  plea ;  but  it  will  go  to  aggravate 
the  damages.     Lee  v.  Robertson,  1  Stew.  138. 

319.  Under  a  plea  of  **  not  gailty  "  in  an  action 
of  slander,  evidence  to  prove  a  justification  is  inad- 
missible, either  in  chief,  in  miti^tion  of  damages, 
or  by  way  of  repelling  illegnJ  evidence  intro- 
duced by  the  plaintiff  Samuel  v.  BoTid,  Litt. 
Sel.  Cas.  158. 

320.  The  plaintiff,  in  an  action  of  slander,  in 
order  to  show  malice  in  the  defendant,  may 
prove  that  the  slanderous  words  charged  in  the 
declaration  had  been  spoken  after  as  well  as  be- 
fore the  commencement  of  the  suit.  Scott  v. 
Mortsinger,  2  Blackf  454. 

321.  In  an  action  of  slander,  proof  of  the 
words  is  not  rendered  unnecessary  by  a  special 
plea  of  justification,  if  the  general  issue  be  also 
pleaded.     Wheeler  v.  Robb,  1  ib.  330. 

322.  If  the   defendant  in  slander,  instead  of 

justifying,  plead  the   general   issue,   he   cannot 

prove  the  truth  of  the  words  either  in  bar  of  the 

action,  or  in  mitigation  of  damages.     Henson  v. 

Veatek,  I  Blackf.  369. 

323.  In  an  action  of  slander  for  charging  the 
plaintiff  with  fornication,  the  defendant  ^ered 
to  prove,  on  the  general  issue,  without  notice, 
evidence  which  amounted  to  a  justification  of  the 
charge.  It  was  held  inadmissible,  in  Connec- 
ticut.    Treat  v.  Brovming,  4  Conn.  408. 

324.  If  the  general  issue,  and  also  a  plea  of 
the  truth  in  justification,  are  pleaded  to  an  action 
of  slander,  the  plea  in  justification,  if  unsup- 
ported by  the  proof,  is  evidence  of  malice.  Jack- 
son V.  Stetson,  15  Mass.  48.  Alderman  v.  French. 
1  Pick.  1. 

^^S&.  In  an  action  of  slander,  evidence  of  the 
plaintiff's  general  character  respecting  the  crimes 
charged,  is  admissible.  Seymour  v.  Merrills,  1 
Root,  459. 

326.  A  defendant  may  give  in  evidence  the 
general  bad  character  of  the  plaintiff,  in  an  action 
of  slander ;  but  may  not  prove  any  specific  act. 
Viek  V.  Whi^eld,  2  Ham.  222.     Dewit  v.  Gretm^ 

field,  5  Ham.  225. 

327.  In  an  action  of  slander,  the  general  char- 
acter of  the  plaintiff  may  be  inquired  of,  with 
respect  to  the  crime  charged  by  the  words,  where 
the  plaintiff  has  set  up  his  character  to  be  good. 
Brunson  v.  Lynde,  1  Root,  354. 

328.  The  plaintiff's  general  character  is  open 
to  inquiry  in  an  action  of  slander,  on  the  ques- 
tion of  damages ;  but  it  is  not  competent  for  the 
defendant  in  such  an  action,  on  a  plea  of  justifi- 
cation, to  prove  particular  reports  injuriously 
affecting  it,  nor  a  general  report  that  the  plaintiff 
was  guilty  of  the  particular  crime  charged  upon 
him  by  the  defendant.  Woleott  v.  Hall,  6  Mass. 
514.     Alderman  v.  French,  1  Pick.  1. 

329.  In  an  action  of  slander,  for  charging  the 
plaintiff  with  thefl,  the  defendant  cannot  be  per- 
mitted to  prove  the  general  character  of  the 
plaintiff,  as  an  insulting,  provoking,  and  quarrel- 
some man ;  nor  that,  before  the  speaking  of  the 
slanderous  words,  the  plaintiff  was  in  the  habit 
of  vilifying,  insulting,  and  provoking,  him  and 
his  family.     M' Alexander  v.  i7arri#,  6  Munf.  465. 

330.  In  the  trial  of  an  action  for  slander,  for 
calling  a  woman  a  strumpet,  a  witness  cannot  be 
asked  if  he  had  never  heard  of  any  thing  derog- 
atory to  the  reputation  of  the  plaintiff.  Freeman 
V.  Price,  2  Bailey,  115. 

331.  In  an  action  by  husband  and  wife  for 
slander,  imputing  want  of  chastity  to  the  wife^ 
evidence  that  they  lived  unhappily  together  ii 
not  admissible.    Anonymous,  1  Hill,  S.  C.  251. 
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332.  In  slander,  where  the  charire  is  felony, 
and  the  defendant  has  neither  pleaded  nor  given 
notice  of  justification,  evidence  that  the  charge 
related  to  a  transaction  which  it  by  no  means 
followed  was  not  felony,  is  inadmissible.  Laine 
Y.  fVells,  7  Wend.  175.  So  where  there  is  no 
ambiguity  in  the  words,  the  question  whether  the 
plaintiff  was  guilty  of  a  felony,  or  only  of  a  tres- 
pass,  in  the  transaction  alluded  to,  is  not  a  proper 
subject  of  consideration  for  the  jury,  unless  the 
transaction  manifestly  shows  that,  in  relation  to 
it,  a  felony  could  not  have  been  committed,  ib. 

333.  In  an  action  of  slander  against  a  select- 
man, for  accusing  a  voter  with  putting  in  two 
votes,  the  selectman  acting  in  the  discharge  of 
his  official  duty,  —  it  was  held,  that  the  defend- 
ant might  show,  under  the  general  issue,  the 
occasion  of  uttering  the  words,  and   that  the 

E  lain  tiff's  own  conduct  was  such  as  to  induce 
im  to  believe  that  the   imputation  was  true. 
BradUy  v.  Heath,  12  Pick.  163. 

334.  In  an  action  of  slander,  evidence  that 
there  was  such  a  report  before  the  defendant 
spoke  the  words,  is  not  admissible.  Lewig  v. 
AiZm,  1  Root,  346. 

335.  It  is  no  defence  to  an  action  for  slander 
that  the  defendant,  at  the  time  of  speaking  the 
slanderous  words,  stated  that  he  had  been  told 
the  same  by  another  person,  naming  him.  Haines 
V.  Welling,  7  Ham.  (Part  1st,)  253. 

336.  In  slander,  evidence  that  the  defendant 
had  been  told  by  a  third  person  that  tlie  plaintiff 
was  ffuilty  of  the  crime  imputed  to  him  is  inad- 
missible. Mapes  V.  Weeks,  4  Wend.  659.  Austin 
V.  HancheU,  2  Root,  148. 

337.  One  who  circulates  a  slander,  by  merely 
repeating  what  he  has  heard,  naming  his  author 
at  the  same  time,  may  justify  the  act.  Trabue  v. 
Mays,  3  Dana,  138. 

mS,  Whether  a  person  who  repeats  a  slander, 
but  who  at  the  same  time  names  the  person 
from  whom  he  redeived  it,  may  plead  that  cir- 
cumstance in  justification,  seems  to  depend  on 
the  intent  or  quo  animo  with  which  the  words, 
with  the  name  of  the  author,  are  repeated.  Dole 
V.  Lyon,  10  Johns.  447. 

32^.  A  defendant  may  justify  slanderous 
words,  if,  at  the  time  of  speaking  them,  he  names 
him  from  whom  he  heard  them,  and  if  in  truth 
he  did  hear  them  from  another.  But  this  is  a 
justification  only  so  far  as  it  is  evidence  of  the 
want  of  malice.     Miller  v.  Kerr,  2  M'Cord,  285. 

340.  In  slander  for  charging  the  plaintiff  with 
perjury,  the  defendant,  in  order  to  justify  by 
proving  the  truth  of  the  charge,  must  give  the 
same  evidence  as  would  be  necessary  to  convict 
on  an  indictment  for  perjury.  Accordingly,  one 
witness  is  not  enough  to  sustain  the  justification, 
but  he  must  be  supported  by  another  witness,  or 
by  corroborative  facts,  noodheck  v.  Keller,  6 
Cow.  118. 

341.  In  slander,  for  charging  the  plaintiff 
with  having  sworn  false,  if  the  defendant  intends 
to  justify  under  a  notice  subjoined  to  his  plea,  he 
must  give  notice  that  he  will  prove  not  only  that 
the  plaintiff  swore  false,  but  that  he  swore  wil- 
fully or  corruptly  false.  Mitchell  v.  Borden,  8 
Wend.  570.  Where  evidence  of  justification  is 
objected  to,  on  the  ground  of  the  insufiiciency 
of  the  notice,  and  excluded,  the  defendant  is  not 
allowed  to  comment  to  the  jury  on  such  objec- 

.tion.  ib. 

342.  Where  words  charged  to  have  been 
spoken  impute  to  the  plaintiff  the  crime  of  per- 
jury, without  any  qualification  or  explanation, 
the  defendant,  in  justi^cation,  must  prove  that 


the  plaintiff  deliberately  and  wilfully  swore  false, 
it  is  not  sufficient  td  prove  that  the  facts  swore 
to  were  not  true,  though  it  proceeded  from  mie- 
Uke.     MKinley  v.  Rob,  20  Johns.  351. 

343.  In  an  action  of  slander  for  charging  a 
witness  with  false  swearing,  the  defendant  can- 
not show,  in  defence,  that  the  plaintiff  was  not  a 
competent  witness.  Harris  v.  Purdy,  1  Stew.  231. 

344.  In  an  action  of  slander  for  charging  the 
plaintiff  with  committing  perjury  on  a  certain 
trial,  a  plea  that  the  charge  is  true  is  not  sup- 
ported by  proof  that  the  plaintiff  had  sworn  fUse 
on  the  trial  as  to  an  immaterial  point.  MGlem- 
ary  v.  Keller,  3  Blackf.  488. 

345.  In  an  action  of  slander  for  accusing  the 
plaintiff  of  perjury,  the  defendant  cannot  give 
evidence  that  the  plaintiff,  when  not  on  oath, 
made  statements  repugnant  to  those  which  be 
made  on  oath,  without  first  proving  otherwise, 
that  the  latter  were  false.  Eastbum  v.  Stephsms^ 
Litt.  Sel.  Cas.  82. 

346.  If  in  an  action  of  slander  for  charging 
plaintiff  with  perjury,  defendant  plead  the  truth 
in  justification,  he  shall  be  held  to  the  same  strict- 
ness of  proof  of  the  perjury  as  would  be  required 
to  support  an  indictment.  Dwinells  v.  Jiiken^  3 
Tyler,  75. 

347.  In  Vermont,  in  an  action  of  slander,  (he 
truth  cannot  be  given  in  evidence  under -the 
general  issue.     Bams  v.  WM,  1  Tyler,  17. 

348.  Where  the  defendant,  in  an  action  of  slan- 
der, pleads  the  truth  in  justification  only,  he  can- 
not, even  since  the  statute  of  1826,  c.  107,  §  2, 
show  that  he  spoke  the  words  believing  them 
to  be  true.     Hix  v.  Drury,  5  Pick.  296. 

349.  It  is  a  sufficient  defence,  to  an  action  for 
defamatory  words,  that  they  were  spoken  for  a 
justifiable  purpose,  not  maJioiously,  nor  with  a 
design  to  defame,  though  the  words  themselves 
are  untrue.     Coffin  v.  Coffin,  4  Mass.  1,  31. 

350.  In  an  action  for  slanderous  words,  the 
defendant  may  show  that  the  words  related  to  a 
known  transaction,  not  amounting  to  a  charge 
which  the  words  would  otherwise  uiport.  Jfor- 
ton  V.  Ladd,  5  N.  Hamp.  203. 

351.  The  defendant  in  a  suit  for  slander  can- 
not justify  for  other  words  than  those  laid  in  the 
declaration.  Frederitze  v.  Odenwalder,  2  Yeates, 
243. 

352.  In  an  action  for  words  charging  larceny, 
under  a  plea  of  justification,  the  defendant  may 
offer  evidence  tending  to  prove  a  particular  lar- 
ceny of  the  same  description  as  charged  by  the 
words,    ^dams  v.  Ward,  1  Stew.  42. 

353.  Under  a  charge  of  being  «  a  whore,*'  the 
defendant  cannot  show  that  the  plaintiff  is  a 
*^  reputed  thief,*'  nor  that  the  plaintiff  was  re- 
ported to  be  a  whore  by  her  own  sister.  Smith 
V.  Buckecker,  4  Rawle,  295. 

354.  In  an  action  of  slander,  evidence  tending 
to  show  that  the  plaintiff  was  suspected  of  being 
guilty  of  the  offence  imputed  to  him  bv  the 
words  charged  is  not  admissible,  under  a  plea  of 
justification,  to  prove  the  truth  of  the  words. 
Commons  v.  Walters,  1  Port.  323. 

355.  In  slander,  the  defendant  gave  notice, 
with  his  plea,  that  he  would  prove  the  words 
true;  afterwards,  he  moved  to  withdraw  the 
notice,  on  an  affidavit  that  the  notice  was  given 
in  good  faith ;  heM,  that  he  could  not  withdraw 
the  notice  unless  he  would  swear  to  its  falsity. 
Lent  V.  Butler,  3  Cow.  370. 

356.  In  an  action  of  slander,  reports  that  the 
plaintiff  had  committed  the  ofience  imputed  by 
the  words  alleged,  which  were  in  circnlatioa 
before  -the  speaking  of  such  words,  are  admii 
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ble  only  as  eTidence  of  irenera]  character.    Treat 
r.  Browning,  4  Conn.  406. 

357.  Evidence  tending  to  prove  that  the  words 
spoken  were  tme,  or  that  there  were  reports  in 
circulation  of  particular  acts  of  misconduct  on 
the  part  of  the  plaintiff,  will  not  be  admitted 
under  the  |^eneral  issue  in  an  action  of  slander, 
generally,  in  order  to  show  that  the  defendant 
believed  what  he  said  to  be  true.  Bodteell  v. 
Swany  3  Pick.  376.  See  Alderman  v.  French,  1 
Pick.  1. 

358.  Where  the  defendant  pleads  the  truth,  in 
justification  to  an  action  for  slander,  the  plaintiff 
may  give  his  own  character  in  evidence.  Hot' 
ding  V.  Brooks,  5  Pick.  244. 

2»9.  In  an  action  of  slander,  for  saying  of  the 
plaintiff,  **tfaat  he  had  taken  the  defendant's 
slave,  and  that  the  defendant  would  have  him 
sent  to  the  penitentiary  for  it,"  the  plea  was  a 
justification  '^  because  the  plaintiff  did  take  a  cer- 
tain female  slave,  the  property  of  the  defendant, 
out  of  his  possession,  in  such  manner,  and  with 
such  intention,  as  would  subject  him  to  such 
punishment."  The  plaintiff  replied  generally, 
and  issue  was  joined.  Held,  that  it  was  suf- 
ficient for  the  defendant,  to  support  this  plea  of 
justification,  to  show  that  such  slave  had  been 
a  long  time  in  his  possession,  as  his  slave,  and 
was  purchased  by  him  as  such,  notwithstanding 
the  pendency  of  a  suit  at  that  time  for  her  free- 
dom.    Hook  V.  Hancock,  5  Munf.  546. 

360.  In  slander,  for  charging  the  plaintiff  with 
perjury,  a  defendant,  to  support  a  justification,  is 
bound  to  give  as  conclusive  proof  as  would  be 
necessary  to  convict  the  plaintiff  on  an  indict- 
ment for  such  offence.  Clark  v.  Dibble,  16 
Wend.  601. 

361.  In  an  action  of  slander,  proof  of  the  char- 
acter of  the  plaintiff  subsequent  to  the  speaking 
of  the  words  is  not  admissible,  although  the  char- 
acter offered  to  be  proved  is  of  such  a  description 
as  that  it  could  not  have  been  caused  by  the 
speaking  of  the  words.  Douglass  v.  Tousey,  2 
Wend.  352. 

362.  To  show  the  quo  animo,  evidence  of 
words  spoken  subsequently  to  those  laid  in  a 
declaration  for  slander  is  admissible.  Miller  v. 
Kerr,  2  M'Cord,  285. 

363.  A  subsequent  explanation  and  qualifica- 
tion of  slanderous  words,  by  the  person  using 
such  words,  is  not  competent  evidence  for  such 
person,  under  a  plea  of  justification,  in  an  action 
for  slander.     Luthan  v.  Berry,  1  Port.  110. 

364  The  defendant  in  slander  cannot  prove 
that  plaintiff  had  admitted  himself  guilty  of  a 
similar  crime  to  the  one  charged  several  years 
before ;  nor  that  it  was  generally  admitted,  for 
many  years,  that  the  plaintiff  was  guilty  of  the 
crime   charged.     Long  v.  Brougher,   5  Watts, 

365.  In  an  action  for  slander,  proof  of  parol 
declarations  by  the  defendant,  after  the  institu- 
tion of  the  suit,  that  he^did  not  mean  to  charge 
the  plaintiff  with  the  crime  alleged,  and  that  the 
words  were  spoken  in  the  heat  of  passion,  is  not 
admissible  in  his  favor.  M' Alexander  v.  Harris, 
6  Munf  465. 

366.  Where  the  facts  offered  to  be  proved  as  a 
justification  of  a  charge  of  packing  a  jury,  did  not 

So  to  show  that  the  plaintiff  interfered  at  all  in 
le  selection  of  a  jury  empanelled  and  sworn,  but 
only  that  he  conducted  improperly  in  the  selec- 
tion of  the  freeholders  to  be  placed  in  the  jury- 
box,  it  was  held,  that  the  justification  failed. 
Mix  V.  Woodward,  12  Conn.  262.  Held,  also, 
that  the  fact  that  a  justice  in  that  state,  in  ordi- 


nary cases,  had  no  power  "to  pack  a  jury, 
according  to  the  strict  legal  meaning  of  thosd 
words,  did  not  render  the  proof  of  a  different 
offence  available  as  a  justification,  there  being 
cases  where  a  justice  miffht  do  it  in  the  legal 
sense.  iJb.  And  where  the  defendant,  in  such 
action,  claimed  that  the  words  charged  did  not 
necessarily  import  that  the  plaintiff  had  actually 
been  ffuilty  of  malpractice  in  packing  a  jury,  but 
only  that  he  had  been  deprived  of  his  office  on  a 
charge  of  having  packed  a  jury,  —  and  that  what 
was  the  defendant's  meaning  was  a  question  of 
fact  for  the  jury  to  decide, —  it  was  held,  that  the 
court  must  unavoidably  put  a  construction  on 
the  words,  in  order  to  cfetermine  the  question  of 
justification ;  and  that  the  decision  of  the  court, 
that  the  words  necessarily  imported  a  charge  in 
the  former  sense,  was  correct,   ib. 

367.  It  is  no  palliation  of  the  offence,  th.^t  the 
plaintiff  suffered  no  injury  by  a  slander.  Cat* 
houn  V.  M'Means,  1  N.  &.  M.  422. 

III.   Evidence  m  Aggravation  and  Mitigation  of 

Damages. 

368.  In  an  action  of  slander,  the  plaintiff  may 
prove  the  repetition  of  the  slanderous  words  after 
the  commencement  of  suit,   in  aggravation  of 
damages.      Williams  v.  Harrison,   3  Mis.   411 
Kean  v.  MLaughlin,  2  S.  &  R.  469.     But  see 
emUra,  MGlenery  v.  Keller,  3  Blackf  468. 

369.  Where  a  count  in  slander  contains  words 
actionable,  and  others  not  actionable,  spoken  at 
the  same  time,  the  latter  will  be  considered  as 
merely  in  aggravation,  and  the  entire  damages 
found  will  he  good.  Chipman  v.  Cook,  2  Tyler, 
456. 

370.  In  suits  for  slander,  evidence  of  good 
character  is  admissible  in  aggravation  of  dam* 
"^ges.     Williams  v.  Greenwade,  3  Dana,  432. 

371.  Where  the  words  are  not  actionable  in 
themselves,  the  proof  of  damage  must  be  con- 
fined to  the  particular  damage  alleged  in  the 
declaration  \  the  plaintiff  cannot  give  evidence  of 
a  general  loss  of  reputation  by  reason  of  the  slan- 
der.    Herriek  v.  Lapham,  10  Johns.  281. 

372.  In  an  action  of  slander,  the  plaintiff  may 
prove  the  amount  of  the  plaintiffs  propertv,  to 
aggravate  the  damages.  Bennett  v.  Hyde,  6 
Conn.  24. 

373.  In  an  aciion  for  charging  plaintiff  with 
sheep-stealing,  held  that,  to  rebut  evidence  of  the 
defendant  going  to  negative  malice,  the  plaintiff 
might  show,  from  evidence  circumstantial  as 
well  as  direct,  that  the  defendant,  at  the  time  of 
making  the  charges,  had  reason  to  believe  that 
the  sheep  belonged  to  the  plaintiff,  this  eoing  to 
enhance  the  damages.  Bullock  v.  Cloyes,  4 
Verm.  304. 

374.  In  slander,  any  defence  not  amounting  tc 
a  justification  is  admissible  in  mitigation  of  dam- 
ages. Beekler  v.  Steever,  2  Whart.  313.  WUson 
V.  Apple,  3  Ham.  270.  Regden  v.  Wolcott,  6  Gill 
Sl  Johns.  413. 

375.  In  slander,  for  charging  the  plaintiff  with 
adultery  with  J.  S.,  the  defenoant  cannot  plead, 
or  give  in  evidence,  in  mitigation  of  damages, 
adultery  with  others.  Matthews  v.  Davis,  4 
Bibb,  173. 

376.  It  cannot  be  proved,  in  mitigation  of  dam- 
ages, in  an  action  of  slander,  that  the  plaintiff  was 
in  the  habit  of  abusing  the  defendant.  Goodbread 
V.  Leadbetter,  1  Dev.  &  Bat.  12. 

377.  A  defendant  in  slander  may  give  evidence 
of  circumstances  inducing  heat  and  passion  at  the 
time  the  words  are  alleged  to  have  been  spoken, 
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ill  mitig&tion  cf  damages.    Sieever  y.  Btehlerj  1 
Miles,  146. 

37d.  Under  a  plea  of  justification,  coupled 
with  tlie  general  issue,  in  an  action  of  slander, 
the  defendant  cannot  show,  in  mitigation  of  dam- 
ages, that  the  defamatory  words  were  spoken 
through  heat  or  passion,  and  without  malice,  or 
with  an  honest  intention,  mistakenly,  and  with 
no  design  to  injure.  Larmed  y.  Bujjington^  3 
Mass.  546.  So,  under  the  general  issue  alone 
he  cannot  be  permitted  to  prove,  to  the  same 
end,  the  truth  of  the  words  spoken,  nor  a  general 
report  that  the  plaintiff  was  guilty  of  the  crime 
imputed  to  him.     Alderman  y.  FreitcA,  1  Pick.  1. 

379.  In  an  action  of  slander,  for  charging  the 
plaintiff  with  perjury  in  a  judicial  proceeding, 
the  defendant,  on  the  plea  of  **  not  guilty,**  may 
prove  what  the  words  sworn  by  the  plaintin 
were,  in  mitigation  of  damages,  though  he  cannot 
be  permitted  to  prove  the  falsity  of  them.  Grant 
v.  Hboer,  6  Munf.  13. 

380.  The  plaintiff,  in  an  action  for  slander, 
may  give  in  evidence  his  rank  and  condition  of 
life,  to  aggravate  the  damages,  and  the  defendant 
may  show  the  same  where  it  will  have  a  legal 
tendency  to  mitigate  them;  and  this  may  be 
done  either  on  the  general  issue  or  on  a  traverse 
of  the  justification.  Lnrned  v.  Buffington,  3  Mass. 
546.  See  Bodwdl  v.  Swan,  3  Pick.  376.  Howe 
y.  Perry,  15  Pick.  506.  Thus  where  the  slander 
consisted  in  saying  that  the  plaintiff  had  stolen 
horses,  it  was  held,  that  evidence  offered  by  the 
defendant,  that  the  plaintiff's  business  was  that 
of  buyinff  and  dealing  in  horses,  or  that  of  a 
horse-jockey,  was  not  erroneously  rejected,  as 
having  no  tendency  to  mitigate  the  damages. 
Lamed  v.  Bufingtan,  3  Mass.  546. 

381.  In  slander,  evidence  of  general  reports 
that  the  defendant  is  guilty  of  the  imputed 
offence,  is  inadmissible  both  in  justification  and  in 
mitigation.    Mapes  y.  Weeks,  4  Wend.  659. 

382.  In  slander  for  charging  the  plaintiff  with 
a  crime,  the  defendant  cannot  show,  in  mitigation 
of  damages,  that  the  charge  was  generally  re- 
ported to  be  true.    Matson  v.  Buck,  5  Cow.  499. 

383.  Evidence  that  the  slanderous  words  were 
spoken  by  others,  and  that  the  charge  was  a  cur- 
rent report,  cannot,  under  the  general  issue,  be 
admitted  in  mitigation  of  damages.  Anthony  v. 
Stephens,  I  Mis.  254. 

384.  Evidence  that  the  slanderous  report  was 
in  circulation,  previously  to  its  being  uttered  by 
the  defendant,  is  admissible,  not  in  justification, 
but  in  mitigation  of  damages.  Calloway  v.  Mid- 
dleton,  2  A.  K.  Marsh,  372. 

385.  Under  some  circumstances,  the  defend- 
ant may  prove,  in  reduction  of  damages,  from 
whom  ne  heard  the  slanderous  words.  Leister 
V.  Smith,  2  Root,  24. 

386.  In  an  action  of  slander,  it  is  no  defence, 
nor  can  it  be  given  in  evidence  in  mitigation  of 
damage,  that  the  defendant  was  told  by  another 
what  he  uttered  a^inst  the  plaintiff.  Tnman  v. 
Foster,  8  Wend.  &2.  Nor  can  general  reports 
of  the  truth  of  the  charges  be  given  in  evidence, 
in  mitigation  of  damages,  unless  they  are  such  as 
to  have  affected  the  general  character  of  the 
plaintiff,  ib.  Words  spoken  more  than  two 
years  before  the  suit  brought,  may  be  given  in 
evidence  to  show  malice,  lb.  Proof  in  support 
of  the  plaintiffs  general  character  is  admissible 
only  where  his  reputation  has  been  attacked  on 
the  trial  by  the  defendant,   ib. 

387.  In  an  action  of  slander,  where  the  defend- 
ant assented  to  the  slanderous  imputation  of  a 
third  person,  it  was  held,  that  defendant  may 


iriye  in  mitigation  that  he  derived  his  information 
from  others.     Kennedy  v.  Gregory,  1  Binn.  85. 

388.  In  slander  for  saying,  **  negro  Jnde  said, 
d^.,  Ac.,  and  it  is  reported  everywhere,"  evidence 
that  the  negro  did  use  the  actionable  words  is  ad* 
missible  in  mitigation,  as  showing  the  defendant's 
motive.     WilUams  v.  Greenwade,  3  Dana,  432. 

389.  In  an  action  for  slander,  the  defendaai 
cannot  give  in  evidence,  in  mitigation  of  dam- 
ages, that  he  was  not  the  author  of  the  story,  but 
heard  it  from  a  third  person ;  and  evidence  that, 
subsequent  to  the  speaking  of  the  words,  and 
before  the  commencement  of  the  suit,  he  named 
to  the  plaintiff  the  author  of  the  words,  is  inad- 
missible for  such  purpose.  Treat  y.  Browning,  4 
Conn.  406. 

390.  In  an  indictment  for  a  libel,  evidence 
that  the  charge  was  taken  from  the  journals  of 
congrress,  and  thus  showing  that  the  publishers 
are  not  the  authors  of  the  scandal,  may  be  given 
in  mitigation  of  damages.  Romayne  v.  Dimnm,  3 
Wash.  C.  C.  246. 

391.  In  slander,  the  defendant  cannot  give  in 
evidence,  in  mitigation  of  damages  or  otherwise, 
that  the  plaintiff  was  generally  suspected  of  the 
crime  with  which  he  is  charged,  or  of  any  par- 
ticular crime.     Cole  v.  Perry,  8  Cow.  214. 

392.  In  an  action  of  slander  for  having  called 
the  plaintiff  a  thief,  and  saying  that  ^  he  had 
stolen  his  >P&r,"  the  defendsjit,  m  mitigation  of 
damages,  offered  in  evidence  the  record  of  a  ver- 
dict and  judgment  in  his  favor  against  A  for  hav- 
ing taken  maliciously,  and  converted  to  his  own 
use,  the  spar  in  question :  it  was  held,  that  suck 
evidence  was  inadmissible.  Watson  v.  Ckmrd^ 
iU,  5  Day,  256. 

393.  In  an  action  for  slander,  evidence  that 
the  defendant  was  in  the  habit  of  talking  much 
about  persons  and  things,  and  that  what  he  said 
was  not  regarded  by  the  community  as  worthy 
of  notice,  and  seldom  occasioned  remark,  was 
held  not  to  be  admissible,  in  mitigation  of  dam- 
ages.    Howe  V.  PerrVi  15  Pick.  506. 

394.  In  an  action  for  slander,  proof  of  circum- 
stances of  suspicion,  not  amounting  to  a  full  jus- 
tification, is  not  admissible,  on  a  plea  of  "not 
guilty,**  in  mitigation  of  damages.  JfJUexsmder 
V.  Harris,  6  Munf.  465. 

395.  The  defendant  may  prove  in  mitigation 
of  damages,  under  the  eeneral  issue,  in  slander, 
that  there  was  a  genend  suspicion  of  the  plain- 
tiffs guilt ;  but  evidence  merely  of  the  defend- 
ant's suspicions  on  the  subject  is  inadmissible. 
Henson  v.  Veateh,  1  Blackf.  369. 

396.  In  an  action  of  slander,  the  defendant 
was  not  allowed  to  give  in  evidence,  in  mitiga- 
tion of  damages,  facts  and  circamstances  which 
induced  him  to  believe  that  the  charges  which 
he  made  were  true,  where  such  facts  and  cir- 
cumstances tended  to  prove  the  charges,  or 
formed  a  link  in  the  chain  of  evidence  to  estab- 
lish a  justification;  though  the  defendant  ex- 
pressly disavowed  a  j^tincation,  and  fully  ad- 
mitted the  falsity  of  the  charges.  PurWs  y. 
Horton,  13  Wend.  9.  See  as  to  admission  of 
same  under  the  general  issue.    3  ib.  394. 

397.  In  an  action  of  slander  for  calling  the 
plaintiff  *'  a  murderer,**  proof  of  the  plaintiff's 
general  character  may  be  given  in  evidence,  in 
mitigation  of  damages,  under  the  plea  of  «*  not 
guilty."     Anthony  v.  ^tphens,  I  Mis.  254. 

%8.  In  an  action  of  slander  for  charging  that 
the  plaintiff  stole,  the  defendant  may  addaoe 
evidence  as  to  the  plaintiff*s  general  moral  char- 
acter, in  mitigation  of  damages.  Easitmmd  v. 
CaldweU,  2  Bibb,  21. 
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399.  In  an  action  for  slander,  evidence  of 
the  plaintiff's  general  character  is  admissible, 
in  mitigation  of  damages,  under  the  general 
issue.  Paddock  y.  Salisbury,  2  Cow.  81 1 .  Other- 
wise, it  seems,  if  a  iustification  be  pleaded,   ib. 

400.  In  action  of  slander,  evidence  of  general 
character  of  the  plaintiff  is  admissible,  under  the 
general  issue,  in  mitigation  of  damages.  BaW' 
disk  V.  Ptckham^  1  Chip.  145.  But  see  Smith  v. 
Shumway,  2  Tyler,  74. 

401.  In  an  action  on  the  case,  for  slander,  the 
defendant,  for  the  purpose  of  reducing  the  dam- 
ages, may  introduce  evidence  to  show  that  the 
plaintiff's  general  character  is  bad,  but  evidence 
of  particular  ^cts  is  inadmissible.  Nor  is  the 
evidence,  in  relation  to  his  general  character, 
confined  to  the  subject-matter  of  the  slander. 
Lamos  v.  StuU,  6  N.  Hamp.  413.  Sawyer  v. 
£i/6r^  2  N.dl&M.  511. 

IV.  Declaration^  Pleadings^  and  Evidence, 

402.  In  an  action  on  the  case  for  words  spoken, 
they  should  be  laid  in  the  declaration  as  they 
were  uttered.     Watson  v.  Music^  2  Mis.  29.' 

403.  In  an  action  for  slander,  the  words  should 
be  so  laid  as  to  be  intelligible  to  a  person  of  ordi- 
nary capacity.  Tkomfson  v.  Lask,  2  Watts,  17. 
Cooper  V.  Bruee^  ib.  109.  Tipton  v.  Kahle^  3 
ib.  90. 

404.  The  colloquium  must  be  set  out,  unless 
the  words  spoken  import,  of  themselves,  a  crime. 
Power  V.  MOLer^  2  M'Cord,  220. 

405.  -  In  slander,  where  words  charged  to 
have  been  spoken  are  unequivocal,  and  convey 
a  direct  imputation  of  crime,  and  point  out  with 
certainty  the  person  to  whom  they  are  intended 
to  apply,  no  colloquium  is  necessaiy.  Thiirman  v. 
MfUkews,  1  Stew.  384. 

406-  In  an  action  for  slandering  an  attorney,  a 
colloquium  regarding  his  profession  is  necessary. 
GiUbert  v.  Fidd,  3  C&nes,  329. 

407.  An  omission  of  a  colloquium,  in  a  declara- 
tion for  slander  in  charging  the  plaintiff  with 
swearing  a  lie,  is  &tal.   Buiir  v.  Sharp,  Breese,  1 1 . 

408.  If  the  words  themselves  are  set  out,  and 
are  only  actionable  by  relation  to  some  extrinsic 
fact,  it  is  necessary  to  state  that  fact  by  way  of 
inducement,  and  then  aver  distinctly  that  the  dis- 
course was  of  and  concerning  that  fact.  Fowle 
V.  Bobbins,  12  Mass.  498.  Bloss  v.  Tobey,  2  Pick. 
320.  Carter  v.  Andrews,  16  Pick.  1.  See,  also, 
ComnumweaUh  v.  Child,  13  Pick.  196.  Common- 
wealth V.  SneUing,  15  Pick.  321.  Nor  will  the 
want  of  such  an  averment  be '  aided  by  verdict. 
Carter  y.  Andrews,  16  Pick.  1.  But  see  Fowle  v. 
Bobbins^  12  Mass.  498.  J^ye  v.  Otis,  8  Mass. 
122. 

409.  If  words,  not  in  themselves  actionable, 
are  sued  upon,  and  no  colloquium  is  alle^d  or 
proved,  to  make  them  actionable,  a  nonsuit  will 
be  ordered.    AshbeU  v.  Witt,  2  N.  &  M.  364. 

410.  In  slander,  for  words  not  sctionable  in 
themselves,  a  colloquium  is  necessary  to  point 
them  to  the  object  to  which  they  relate ;  but  it  is 
not  indispensable  that  the  colloquium  should 
precede  the  statement  of  the  words.  Stanley  v. 
Brit,  Mart,  db  Yerg.  222. 

411.  A  mother  cannot  maintain  slander,  for 
calling  her  daughter  a  bastard,  without  a  collo- 
quium of  the  mother  Maxwell  v.  Allison,  11 
8.  dbR.  343.    ' 

412.  Where,  in  an  action  for  slander,  for  charg- 
ing a  witness  with  false  swearing,  the  colloquium 
alleged  the  charge  to  have  been  made  with  re^ 
erenee  to  a  rait  tried  on  a  particular  day,  without 


alleging  which  of  several  suits  between  the  same 
parties  tried  on  the  same  day,  it  is  sufficient. 
Harris  v.  Purdy,  I  Stew.  231. 

413.  The  declaration  in  an  action  of  slander, 
alleged  that  the  defendant,  **  with  intention  fo 
injure  the  reputation  of  the  plaintiff  as  a  mer- 
chant, falsely  and  maliciously  spoke  of  him,  then 
being  a  merchant,  the  following  words."  No 
colloquium  was  laid.  It  was  held,  after  verdict 
for  the  plaintiff,  that  judgment  should  not  be 
arrested.     Hoyle  v.  Young,  1  Wash.  150. 

414.  A  declaration  in  slander,  which,  averring 
a  colloqaium  concerning  the  plaintiff  and  A, 
charged  the  defendant  with  saying  that  A  thinks 
it  a  hard  matter  to  commit  fornication  with  **  his 
niece  "  (meaning  the  plaintiff,)  —  was  held  suffi- 
cient, without  an  averment  that  the  plaintiff  was 
A's  niece.     Miller  v.  Parish,  8  Pick.  384. 

415.  A  declaration  in  slander  is  bad,  charging 
the  defendant  with  saying  to  the  father  of^the 
plaintiff, —  **  you  have  brought  up  your  sons  to 
break  open  letters,  and  steal  money  out  of  them ; 
they  have  broken  open  letters,  and  stolen  money 
out  of  them ;  "  if  there  be  no  colloquium  averred 
of  the  plaintiff,  or  the  sons  of  the  persons  ad- 
dressed ;  although  it  be  stated,  in  the  antecedent 
part  of  the  declaration,  that  the  plaintiff  is  a  son 
of  the  person  addressed.  MiUigan  v.  Thorn,  6 
Wend.  412. 

416.  A  declaration  in  slander  against  husband 
and  wife,  charging  that  the  wife  had  said  thtft  A 
and  his  wife  made  no  bones  to  say  that  tho 
plaintiff  had  stolen  their  thread,  and  averring 
that  neither  A  nor  his  wife  had  ever  said  so, 
was  held  good  on  demurrer.  Whittam  v.  Youngs 
1  Blackf.  299. 

417.  Where  the  declaration  states  a  colloquium 
with  G.,  of  and  concerning  the  children  of  G., 
and  of  and  concerning  the  plaintiff  in  particular, 
one  of  the  children  or  G.,  and  that  the  defendant 
said,  **  your  children  are  thieves,  and  I  can  prove 
it;"  it  was  held,  that  the  colloquium  designated 
the  plaintiff  as  one  of  the  children  intended. 
Gidney  v.  Blake,  11  Johns.  54. 

418.  An  innuendo  cannot  perform  the  office  of 
a  colloquium  in  slander.  Fitzsimmons  v.  Cutter, 
1  Aik.  33. 

419.  In  slander,  it  is  sufficient  to  aver  substan* 
tially  that  the  words  were  spoken  of  plaintiff,  as 
express  averment  of  the  fact  is  not  neoessary. 
Broion  v.  Lamberton,  2  Binn.  34.  Brashen  v 
Shepherd,  Ky.  Dec.  294. 

420.  In  slander,  the  omission,  in  one  count,  to 
aver  that  the  words  were  spoken  of  and  concern- 
ing the  defendant,  is  fatal  to  that  count  after  ver- 
dict, though  there  be  an  innuendo  that  the  de- 
fendant meant  the  plaintiff.  Sayre  v.  Jewett,  19 
Wend.  135. 

421.  In  an  action  of  slander,  "  Squire  H."  was 
held  to  be  a  sufficient  description  of  M  P.  H., 
esquire,"  a  justice  of  the  peace.  Call  v.  Fores- 
man,  5  Watts,  331. 

422.  In  an  action  of  slander,  the  words  must 
be  averred  to  have  been  spoken  "  of  or  concern- 
ing the  plaintiff,"  or  *^  in  some  'Conversation  of 
colloquium  respecting  him,"  unless  they  plainly 
and  necessarily  relate  to  him  by  fair  oonstruc- 
tion.     Cave  v.  Sheler,  2  Munf  193. 

423.  A  declaration  in  slander,  charging  the 
words  spoken,  as  follows :  **  He  (meaning  plain 
tiff,)  has  sworn  falsely,"  dbc.,  '*  against  me,  (mean- 
ing defendant,)  and  he,  (meaning  defendant,) 
could  prove  it^"  was  held  bad  afler  verdict :  — 
by  **he"  in  ike  latter  clause,  as  pleaded,  the 
defendant  could  not  have  meant  himself.  Bow 
dish  V.  Peekkam,  1  Chip.  146. 
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424.  A  declaration  in  slander  ia  good  which 
aetfl  out  the  aubstance  of  the  words  spoken 
merely ;  as  a  charge  of  stealing.  Jfue  ▼.  OUs^ 
8  Mass.  122.  WhiUng  y.  SmitA,  13  Pick.  964. 
See,  also.  Gay  ▼.  Homer,  ib.  535.  Kennedy  t. 
Lounry,  I  Binn.  393.  Grubbs  v.  Kyser,  2  M'Ck>rd, 
905. 

425.  An  indictment  should  set  forth  a  libel, 
rather  according  to  the  tenor  than  according  to 
the  substance.     Walsh  v.  State,  2  M'Cord,  248. 

426.  Whether  it  is  sufficient  to  charge  the  sub- 
stance only  of  words  spoken,  in  an  action  of 
slander,  qware,  CkurehiU  v.  Kimball,  3  Ham. 
409. 

427.  A  new  trial  was  granted,  where  a  libel 
was  not  set  forth  literally  in  its  own  words,  or 
substantially  by  its  sense.  WaUk  y.  State,  2 
M'Cord,  248. 

428.  In  an  action  for  slander,  words  actionable 
were  mingled  in  the  same  count  with  others  not 
actionable.  Held,  that  a  judgment  on  such 
count  is  good,  afler  verdict.     Sloom  y.  Bloom, 

5  S.  &;  R.  391. 

429.  A  declaration  in  slander,  that  defendant 
charged  plaintiff  **  with  the  crime  of  perjury," 
without  setting  forth  the  words,  is  bad  after 
yerdict.     Hatdton  y.   Weare,  8  Verm.  484. 

430.  In  an  action  of  slander  for  charging  a 
blacksmith  with  keepine  false  books,  the  declara- 
tion stated  that  the  plamtiff,  at  the  time  of  pub- 
lishrng  the  slanderous  words,  was,  and  long 
before  had  been,  a  blacksmith,  and  carried  on  the 
business  and  trade  of  a  blacksmith  honestly,  and 
found  and  provided  all  such  iron  as  was  neces- 
sary and  required  of  him,  in  his  business;  and 
made  correct  charges,  and  had  always  kept  hon- 
est, true,  and  faithful  accounts  with  all  persons 
relating  to  his  trade,  dtc.  Yet  the  defendant,  in 
order  to  injure  the  plaintiff  in  his  business,  and 
to  cause  to  be  believed,  dsc.,  in  a  certain  dis- 
course of  and  concerning  the  plaintiff  in  his  said 
business,  spoke  and  published  the  following 
words,  &c.  Held,  that  the  declaration  was  suf- 
ficient, without  a  more  special  averment  that 
there  was  a  discourse  of  and  concerning  the 
plaintiff's  trade,  and  that  the  words  were  spoken 
of  his  trade.     Burtch  v.  J^Ukerson,  17  Johns.  217. 

431.  A  second  count  in  slander  may  refer  to 
the  first  for  time  and  place.     Rathbun  v.  Emigk, 

6  Wend.  407. 

432.  Where  there  are  two  counts  in  slander, 
one  laying  actionable  words,  the  other  not,  a 
general  yerdict  is  bad.  Ruth  y.  Kutz,  1  Watts, 
489. 

433.  In  an  action  of  slander,  it  is  unnecessary 
to  preface  each  count  with  all  t)ie  inducements 
and  allegations  contained  in  the  first ;  a  reference 
to  them  IS  sufficient.  Loomis  v.  Stoick,  3  Wend. 
205. 

434.  Different  sets  of  words  imputing  the  same 
charge,  laid  as  spoken  at  the  same  time,  may  be 
included  in  the  same  count.  RaithJbun  v.  Emigk, 
6  ib.  407. 

435.  In  Ohio,  a  declaration  in  slander  is  good 
where  different  sets  of  distinct  slanderous  words 
are  charged  to  have  been  spoken,  in  one  count. 
CkurehiU  v.  KimhaU,  3  Ham.  409. 

436.  Where  an  action  of  slander  is  brought,  in 
Ohio,  for  words  spoken  after  the  commencement 
of  a  term  of  court,  to  the  same  term,  and  the 
declaration  filed  generally  or  of  the  term,  the 
proceedings  are  good.  Detoit  v.  Greenfield,  5 
Ham.  225. 

437.  A  variance  between  the  words  charged, 
in  an  action  of  slander,  and  the  words  proved,  is 
fatal.     Stared  v.  Boyer,  6  Har.  A  J.  248. 


438.  In  an  action  of  libel,  declared  on  In  htt 
verba,  it  seems  the  least  variance  in  the  evidence 
would  be  fatal ;  but,  under  the  Vermont  statute 
of  jeofails,  the  plaintiff  may  amend  on  payment  of 
costs  after  issue  joined.  Harris  y.  Lawrence,  1 
Tyler,  156. 

439.  In  an  action  of  slander,  the  declaration 
alleged  that  the  words  were  spoken  concerning 
the  evidence  given  by  ihe  plaintiff,  on  a  com- 
plaint made  by  him  before  a  justice,  on  the  20th 
of  March,  1820,  and  it  appeared  in  proof  that  the 
complaint  was  made  on  the  8th  of  March,  1820. 
Held,  that  the  variance  was  not  material,  if  Kin- 
ley  V.  Rob,  20  Johns.  351. 

440.  A  declaration  in  an  action  for  slander,  in 
charging  one  with  having  sworn  falsely  before  a 
justice  of  the  peace,  referring,  in  each  count,  to 
the  inducement  set  forth  in  the  commencement, 
by  the  words,  **  N.  T.  esquire,  aforesaid,"  is  good. 
Canterbury  v.  Hill,  4  Stew.  &  Port.  224. 

441.  A  declaration  in  slander,  for  charging  the 
plaintiff  with  "  swearing  to  a  lie,"as  a  witness  on 
a  trial  in  a  justice's  court,  is  good,  though  it  is 
not  stated  that  the  justice  had  jurisdiction,  or 
that  the  testimony  was  given  upon  a  material 
point.  Jfiven  v.  Munn,  13  Johns.  48.  Chapman 
V.  Smitk,  ib.  78.  The  same  certainty  is  not  requi- 
site as  in  an  indictment  for  perjury,  ib, 

442.  A  count  in  slander  stated  that  the  defend- 
ant had  spoken  of  and  concerning  the  plaintiff  * 
these  false  and  slanderous  words,  viz.,  ^*John 
Butler  (meaning  the  said  plaintiff)  swore  a  lie, 
in  the  case  of  Noah  Anderson,  against  myself, 
(meaning  him,  the  said  defendant  and  referring 
to  a  suit  previously  determined  in  the  Pike  cir- 
cuit court,)  and  I  (the  said  defendant  meaning) 
can  prove  it."  Held,  that  this  was  not  a  suffi- 
cient statement  that  the  defendant  had  charged 
the  plaintiff  with  perjury.  Cummins  v.  Butler,  3 
Blackf  190. 

443.  A  declaration  in  slander  charged  the  de- 
fendant with  having  said  that  the  plaintiff  had 
sworn  false  on  a  certain  trial  before  a  justice  of 
the  peace,  but  there  was  no  averment  that  the 
testimony  alleged  to  be  false  was  material.  Held, 
that  the  declaration  could  not  be  objected  to  after 
verdict,  for  the  want  of  that  averment.  ffiUon  v. 
Harding,  2  ib.  241. 

444.  "The  innuendo  cannot  be  used  to  extend 
the  meaning  of  words  beyond  their  own  import. 
Caldwell  v.  Mbey,  Hardin,  529. 

445.  The  province  of  an  innuendo  is  to  explain 
by  reference  to  matter  already  in  the  declaration, 
not  to  introduce  new  matter.  Taft  v.  Howard,  I 
Chip.  275. 

446.  Though  an  innuendo  cannot  supply  the 
place  of  the  colloquium,  yet  if  there  be  a  collo- 
quium sufficient  to  point  the  application  of  the 
words  to  the  plaintiff,  if  spoken  maliciously,  he 
must  have  judgment.  Lindsey  y.  Smith,  7  Johns. 
359. 

447.  Slanderous  words,  spoken  in  a  foreign 
language,  should  be  laid  in  that  language; 
ana  if  laid  in  English,  it  is  error  to  refuse  to 
amend  the  declaration  by  inserting  them  in  the 
foreign  language.  Reniauser  v.  Schwerger,  3 
WatU,  28. 

448.  In  slander,  where  the  words  are  spoken 
in  a  foreign  language,  they  should  be  declared 
on  as  spoken,  averring  their  signification  in 
English,  and  that  they  were  understood  by  those 
who  heard  them.  fFormouth  v.  Corner,  3  Wend. 
394. 

449.  Where  the  words  charged  as  libeUoos 
were,  the  person  **  who  was  deprived  of  a  two- 
penny justiceship,  for  malpractice  in  paekmg  a 


LIBEL  AND  SLANDER. 


786 


jury,"  and  they  were  explained,  by  an  innuendo, 
as  meaning,  **that  the  plaintiff  had  packed  a 
jury,  and  had  been  guiltv  of  malpractice  in  pack- 
ing a  jury,"  it  was  held,  that  the  innuendo  was 
warranted  by  the  libellous  words  charged.  Mix 
T.  Woodward^  12  Conn.  262. 

450.  A  count  in  slander,  stating  that  the  de- 
fendant charged  the  plaintiff  with  the  crime  of 
forgery,  is  bad.  Yvndt  v.  Yundt,  12  S.  ds  R. 
427. 

451.  In  slander,  the  declaration  stated  that  the 
plaintiff  was  a  justice  of  the  peace,  and  that  the 
defendant,  meaning  to  injure  and  expose  him  to 
prosecution  for  corruption,  &c.,  in  a  certain  dis- 
course, &o.,  said  of  the  plaintiff,  in  his  office  of 
a  justice,  "  L.  (meaning  the  plaintiff)  had  been 
feed  by  A.,  ^meaniUj?  A.  who  had  a  cause  pending 
and  determmed  betore  the  plaintiff,)  and  that  he 
(the  defendant)  could  do  nothing  when  the 
magistrate  was  in  that  way  against  him,  (the 
defendant.)*'  On  a  motion  in  arrest  of  judg- 
ment, this  declaration  was  held  sufficient.  Lir^ 
Bey  T.  Smithy  7  Johns.  359. 

452.  A  count  for  slander,  alle^inff  that  the 
defendant  charged  the  plaintiff  with  the  crime  of 
theft,  without  setting  out  the  words  spoken,  is 
bad  even  after  verdict.  Parsons  v.  BdUnos,  6  N. 
Hamp.  289. 

453.  A  declaration,  in  slander,  that  the  defend- 
ant spoke  certain  words,  *<  or  words  of  the  same 
import,"  is  good  after  verdict.  Bdl  v.  Bugg,  4 
Munf.  260. 

454.  A  declaration  in  slander,  containing  only 
a  recital  of  slanderous  words,  and  no  direct 
charge  that  the  words  were  spoken  by  the  de- 
fendant, is  bad  after  verdict.  Donaghe  v.  Rati' 
kin,  4  Munf.  261 

455.  A  count  in  slander,  averring  that  the 
defendant  uttered  and  published  these  words, 
«*he  (meaning  the  plaintiff)  has  been  with 
a  sow,  and  I  (meaning  the  defendant)  can 
prove  it,"  followed  by  an  averment  that  the 
words  were  intended  to  charge  the  plaintiff  with 
the  crime  against  nature,  &c.,  held  sufficient. 
Goodrich  v.  Wooleott,  3  Cow.  231.  S.  C.  5  ib.  714. 

456.  In  slander,  it  is  sufficient  if  the  words  are 
laid  to  have  been  spoken  **  in  the  presence  "  of 
others.     Brown  v.  Brashier,  2  Pennsyl.  114. 

457.  A  declaration  in  slander  for  having  crim- 
inal intercourse,  with  an  innuendo  that  adultery 
was  thereby  intended,  is  sufficient  after  verdict, 
thouffh  it  is  not  averred  that  the  plaintiff  is  a 
married  man.     Beirer  v.  Bitshjield,  1  Watts,  23. 

458.  In  an  action  of  slander,  in  which  it  is 
alleged  that  the  defendant  accused  the  plaintiff 
of  killing  a  particular  person,  it  is  necessary  to 
allege  that  such  person  is  dead.  Chandler  v. 
Houowavj  4  Port.  17. 

459.  In  an  action  of  slander  for  words  action- 
able by  statute,  but  not  at  common  law,  the  dec- 
laration did  not  aver  the  cause  of  action  to  be 
contra  formam  statvti :  held,  that  after  verdict 
this  is  no  objection.  Wilcox  v.  fFei6, 1  Blackf. 
258. 

460.  A  declaration  in  slander  stated  that  the 
defendant,  on  a  certain  day,  and  at  divers  other 
days  and  times,  spoke  of  the  plaintiff  certain 
slanderous  words  :  held,  that  the  words  **  and  at 
divers  other  days  and  times  "  were  surplusage, 
and  not  a  ground  of  special  demurrer.  Cummins 
▼.  BuUtr,  3  Blackf.  190. 

461.  It  is  not  necessary  that  there  should  be 
the  same  certainty,  in  stating  the  crime  imputed, 
sts  in  an  indictment  for  the  crime,  in  order  to 
render  words  actionable.  MUUr  v.  Miilor^  8 
Johns.  74. 
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462.  Judgment  will  not  be  arrested,  in  an  action 
of  slander  for  charging  the  plaintiff  with  altering 
a  note,  because  the  plaintiff,  in  his  declaration,  in 
the  inducement  to  the  charge,  avers  that  the  note 
charged  to  be  altered  was  a  genuine  one ;  such 
an  averment  being  equivalent  to  the  ordinary 
averment  of  innocence  of  the  guilt  imputed. 
Harmon  v.  Carrington,  8  Wend.  4o8. 

463.  In  slander,  charging  the  plaintiff  with 
burning  his  own  barn,  to  defraud  the  insurance 
company,  the  declaration  did  not  aver  that  the 
barn  was  insured.     Case  v.  Buckley,  15  ib.  327. 

464.  In  an  action  of  slander,  one  of  the  counts 
charged  the  defendant  with  having  made  a  vol- 
untary affidavit,  and  caused  certam  false  state- 
ments to  be  written  therein,  to  wit:  '*that  there 
was  a  certain  quantity  of  American  soap,  which 
to  his  certain  knowledge  was  sold  at  Curaqoa  (by 
the  plaintiff)  at  six  doUars,  current  money."  The 
affidavit,  as  offered  in  evidence  by  the  plaintiff, 
stated  the  same  words,  except  that  the  words  *^  per 
box"  were  added  after  the  words  '*six  dollars." 
Held,  that  the  variance  was  fatal.  Wilson  v. 
Mitchell,  3  Har.  &  J.  91. 


V.   Pleadings  and  Evidence  generally. 

465.  If  the  general  issue,  and  also  the  truth  in 
justification,  are  pleaded  to  an  action  of  slander, 
the  plaintiff  need  not  prove  the  speaking  of  the 
words  on  the  trial  of  the  general  issue.  •  Jackson 
V.  Stetson,  15  Mass.  46.  Alderman  v.  French,  1 
Pick.  1.  So  where  a  special  plea  in  justifica- 
tion, which  was  pleaded  jointly  with  the  general 
issue,  in  an  action  of  slander,  was  adjudged  bad  on 
demurrer,  —  it  was  held,  that  the  special  plea 
might  be  used,  upon  the  trial  of  the  general  issue 
to  prove  the  speaking.  Alderman  v.  French,  X 
Pick.  1. 

466.  In  an  action  for  slander,  in  saying  the 
plaintiff  **took  a  false  oath  "  before  referees,  the 
genera]  issue  was  pleaded,  and  evidence  offered 
m  support  of  the  special  plea  that  the  words  were 
true.  Held,  that  the  jury  had  a  right,  under  the 
general  issue,  to  consider  whether  this  evidence 
showed  that  the  words  had  relation  to  the  plain- 
tifi^s  testimony  on  immaterial  points,  and  so  did 
not  import  a  charge  of  perjury.  Sibley  v.  Marsh, 
7  ib.  38. 

467.  In  an  action  for  slander,  the  defendant 
cannot  give  in  evidence,  under  the  general  issue, 
matter  which  might  be  pleaded  in  bar ;  nor  can 
he  give  evidence  of  any  other  crime  than  the  one 
charged,  either  in  bar  or  in  mitigation  of  dama- 
ges.    Andrews  v.  Vanduser,  11  Johns.  38. 

468.  Evidence  of  the  general  character  of  the 
plaintiff,  in  an  action  for  slander,  is  admissible 
Waters  v.  Jones,  3  Port.  442. 

469.  Evidence  cannot  be  given  of  the  fairness 
of  plaintiff^s  character,  unless  attacked  by  the 
defendant.  Shipman  v.  Burrows,  1  Hall,  399. 
Har  court  v.  Harrison,  ib.  474. 

470.  Under  the  general  issue,  in  an  action  of 
slander,  evidence  of  the  good  character  of  the 
plaintiff  is  admissible,  it  being  put  in  issue  by 
the  nature  of  the  proceeding.  Bennett  v.  Hyde^ 
6  Conn.  24. 

471.  Under  the  general  issue,  in  an  action  of 
slander  for  charging  the  plaintiff  with  illicit  in- 
tercourse with  ue  defendant's  wife,  where  the 
evidence  conduced  to  prove  general  unchaste 
conduct  on  the  part  of  the  wife,  rebutting  evi- 
dence of  the  wife's  good  character  is  inadmissible 
M'Gee  v.  Sodusky,  5  J.  J.  Marsh.  185. 

472.  General  character  is  the  estimation  in 
which  a  person  is  held  in  the  community  where 
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ke  hM  resided,  and,  ordinarilj,  the  memben  of 
that  community  are  the  only  proper  witnenes  to 
testify  to  such  character.  A  witness  who  goes  to 
the  former  residence  of  a  party  to  learn  his  char- 
acter, will  not  be  allowed  to  testify  as  to  the  result 
of  his  inquiries.  Davglass  y.  Tousey^  2  Wend.  352. 

473.  Character  being  put  in  issue,  in  an  indict- 
ment for  a  libel,  the  plaintifi*  may  give  evidence 
of  his  character  before  it  is  attacked  by  the  de- 
fendant.   RoTRayne  v.  Duaites,  3  Wash.  C.  C.  246. 

474.  Words  proved  to  have  been  spoken  in  the 
second  person,  sustain  a  count  for  slander,  in 
which  the  words  are  in  the  third  person.  DaUy 
V.  Gaines^  1  Dana,  529.  Huffman  v.  ShumaUj  4 
Bibb,  515.  But  see,  contra,  Williama  v.  Harrv- 
son^  3  Mis.  411.  Wolf  v.  Rodifer^  1  Har.  &  J. 
409. 

475.  If  slanderous  words  are  laid  as  spoken  in 
the  third  person,  proof  that  they  were  spoken  in 
the  second,  is  not  admissible.  M'Connell  v. 
M'Coy^  7B.&.K.  223. 

476.  If  words  are  charged  to  be  spoken  in  the 
third  person,  and  the  proof  be  of  words  in  the 
second  person,  the  proof  will  not  support  the  dec- 
laration; there  being  a  difference  between  words 
spoken  in  a  passion  to  a  man's  ftce,  and  delib- 
erately behind  his  back.  MUlar  v.  Miller,  8 
Johns.  74. 

477.  In  an  action  of  slander,  where  spoken 
words  are  set  forth,  the  plaintiff  need  only  prove 
as  many  as  will  support  the  action.  WhiUng  v. 
Smith,  13  Pick.  364.  FurpU  v.  HorUm,  13  Wend. 
9.  Loomis  v.  Swick^  3  ib.  205.  WkoeUr  v.  Robb, 
1  Blackf.  330.     CkandUr  v.  HoUUnoav,  A  Port.  17. 

478.  In  an  action  of  slander,  proof  that  the  de- 
fendant said,  "  are  you  net  afraid,  as  you  have 
p«»rjured  yourself,"  will  support  the  allegation 
that  he  said  <*  you  are  perjured."  Commons  v. 
Walters,  1  Port.  377. 

479.  A    declaration   charging    with    saying, 

*  there  was  a  collusion  between  A,  B,  and  C,"  is 

aot  supported  by  proof  of  his  uttering  the  words, 

^  there  was  a  collusion  between  A  and  B."  John- 

9ton  V.  Tail,  6  Binn.  121. 

480.  In  an  action  of  slander,  it  is  no  variance 
to  prove  more  words  than  are  laid,  provided  the 
context  of  the  words  proved  agree  in  sense  with 
the  words  alleged.  Cooper  v.  Marloio,  3  Mis. 
188. 

481.  Proof  of  words  spoken,  substantially  as 
those  laid,  is  sufficient.  CheadU  v.  BiieZZ,6Ham. 
67.  Pwr^eZZ  V.  jfTrcAer,  Peck,  317.  Miller  v,  MU- 
ler,  8  Johns.  74.     Cooper  v.  MarUno,  3  Mis.  188. 

482.  It  is  sufficient  to  prove  that  the  defendant 
used  slanderous  words,  in  substance  the  same 
with  those  averred  in  the  declaration,  as,  that  the 
plaintiff  "stole  a  hog,"  when  the  declaration 
avers  that  the  defendant  said,  **  he  stole  hogs." 
Barr  v.  Gaines,  3  Dana,  258. 

483.  A  charge,  that  "  the  plaintiff  has  had  a 
bastard  child,"  is  supported  by  proof  of  the  fol- 
lowing words :  "  if  I  have  not  been  misinformed, 
she  had  a  bastard  child."  Treat  v.  Brouming,  4 
Conn.  408. 

484.  In  an  action  of  slander,  the  words  charged 
were,  "you  are  a  thief,"  "you  are  a  damned 
thief."  The  words  proved  were,  "you  are  a 
thief — you  stole  hoop-poles  and  saw-logs  from 
off  Delancey's  and  Judge  Myer's  farm."  Held, 
that  it  was  properly  left  to  the  iury  to  determine 
whether,  by  the  words  proved,  the  defendant 
meant  to  charge  the  plaintiff  with  taking  timber 
or  hoop-poles  already  out  down,  in  which  case  it 
would  be  a  charge  of  felony ;  or  whether  they 
were  meant  onl^  to  charge  him  with  cutting 
down  and  carrymg  away  timber  to  make  hoop- 


poles,  in  which  case  it  would  amouBt  onlv  to  a 
trespass,  and,  consequently,  the  words  would  not 
be  actionable.   Dexter  v.  Taker,  12  Johns.  239. 

485.  The  words  proved  must  be  proved  as  laid ; 
it  is  not  sufficient  to  prove  equivalent  words  ot 
slander.  Olmsted  v.  MUler,  1  Wend.  506.  Wat- 
son V.  Music,  2  Mis.  29.  Fo»  v.  Vanderbeek,  5 
Cow.  513. 

486.  Where,  in  slander  for  false  swearing,  the 
words  are  not,  per  se,  actionable,  the  plaintift 
must  show  that  the  words  uttered  were  material 
to  the  point  at  issue  in  the  cause.  Power  ?. 
Price,  12  Wend.  500.  S.  C.  16  ib.  460. 

487.  In  slander,  for  charging  a  person  with 
perjury,  in  testifying  as  a  witness,  on  the  trial  oi 
a  cause,  the  plamtiff  is  bound  to  show  that  the 
evidence  charged  to  be  false  was  material  to  the 
issue.     Roberts  v.  CAamottia,  14  Wend.  120. 

488.  In  an  action  of  slander,  where  the  defend* 
ant  is  charged  with  having  spoken  perjury,  in 
reference  to  a  particular  transaction,  as  in  giTing 
testimony  as  a  witness  in  a  certain  cause,  the 
plaintiff  is  bound  to  prove  the  words  as  laid,  and 
is  not  at  liberty  to  give  evidence  of  a  geaeral 
charge  of  perjury.    Mdrich  v.  Brown,  11  ib.  596. 

489.  In  slander,  where  the  plaintiff  avert  that 
the  words,  as  set  forth,  were  meant  to  be  ondei^ 
stood  as  charging  him  with  a  crime,  it  is  for  the 
jury  to  determine,  upon  the  evidence,  whether 
such  was  the  intention  of  the  defendant.  Gtiwa 
V.  WiUiams,  4  ib.  320.  Bearddeyy.  Maynari, 
ib.  336.  S.  C.  7  ib.  560. 

490.  All  the  circumstances  connected  with  the 
words  spoken  must  go  to  the  jury ;  suchcircQiD- 
stances  going  in  aggravation  or  mitigation  of 
damages.     Cook  v.  Barkley^  I  Penn.  169. 

491.  A  charge  of  perjury  is  actionable  initnlf, 
with  or  without  9. colloquium;  and,  in  either  case, 
proof  of  the  particular  proceedings  alluded  to  need 
not  be  given.     Commons  v.  Walters,  1  Port.  377. 

492.  In  slander,  where  the  words  are  not  ac-^ 
tionable  in  themselves,  but  become  so  by  the  cir- 
cumstances under  which  they  are  spoken,  these 
circumstances  must  be  averred  and  proved  by  the 
plaintiff;  and  the  best  evidence  must  be  produced. 
Thus,  in  slander  for  charging  the  plaintiff  with 
swearing  falsely  before  arbitrators,  where  the 
submission  was  by  bonds,  the  plaintiff  must  show 
that  the  magistrate  administering  the  oath  had 
jurisdiction,  and  prove  the  materiahty  of  the 
testimony ;  and  he  cannot  prove  the  submission 
by  parol,  but  must  produce  ue  bonds.  BuUsekj. 
Koon,  9  Cow.  30. 

493.  In  an  action  for  slander,  the  plaintiff,  after 
he  has  proved  the  words  laid,  may,  for  the  poi^ 
pose  of  showing  the  malice  of  the  defondant,  girs 
in  evidence  the  speaking  of  other  slanderous 
words,  of  a  similar  import  with  those  declared 
on,  by  the  defendant,  of  the  plaintiff,  before  the 
bringing  of  the  action.  DucaU  v.  Gr^ftk^  2  Bar. 
&  Gill,  30. 

494.  Words,  otherwise  slanderous,  may  be  ex- 
plained by  reference  to  the  oooaaion,  and  so  ren- 
dered innocent.  Van  Rensselaer  v.  Dole,  1  Johns. 
Cas.  279. 

495.  When  wosds  w  aotionahle  in  themsehe^ 
malice  is  always  implied.  Estes  v.  Jnirtbiu,! 
Mis.  197. 

496.  Malice,  in  8peakin|^  slaDderoos  words, 
may  be  inferred  fioin  their  falsity*  Trskae  v. 
Mays,  3  Dana,  138. 

497.  Evidence  of  woide  spoken  by  the  defend 
ant  after  the  oommencement  of  the  sctioB,  of  a 
similar  import  with  thoso  charged  in  the  declsra 
tion,  is  admissible,  to  prove  malice.    B$dweH  v 

I  Swan,  3  Pick.  376. 
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496.  A  rapetitton  of  the  charge  of  vtealing, 
liter  a  svit  brought  for  slander,  is  proof  of  malice. 
JTAlmmU  ▼.  M'CleUand,  14  S.  6l  R.  359. 

499.  In  an  action  of  slander,  it  is  not  compe- 
tent to  the  jury  to  infer  the  want  of  malice  from 
the  fact  that  the  words  were  spoken  onlj  once, 
and  stated  as  a  common  report.  Mason  v.  Mason^ 
4  N.  Hamp.  110. 

500.  The  plaintiff  may  |riye  eyidence  of  slan- 
derous words  of  the  same  import  as  those  laid  in 
the  declaration,  though  spoken  at/ other  times. 
8koek  y.  JfChesjuy^  2  Yeates,  473. 

501.  The  testimony  of  a  witness,  in  an  action 
of  slander,  who  is  unable  to  say  whether  the 
words  are  spoken  before  or  after  the  commence- 
ment of  the  suit,  is  inadmissible.  Seovell  v. 
KingsUu^  7  Conn.  284. 

5S2.  Words  spoken  before  suit  brought  may 
be  giyen  in  evidence,  though  not  declared  on,  to 
show  the  intent ;  but  words  spoken  afterwards 
cannot.     Howell  v.  Ckeatem^  Cooke,  247. 

503.  In  an  action  for  slander,  evidence  that 
the  defendant  had  spoken  like  words  after  the 
commencement  of  tlie  suit,  is  not  admissible. 
HMmes  v.  Broton,  Kirby,  151. 

504.  Evidence  of  special  damage  cannot  be 
ffiven  in  an  action  of  slander,  unless  it  is  alleged 
m  the  declaration.  Bostwick  v.  Jfieholsoitj  £ir- 
by,  65.  BowtiDtck  y.  Hawltv^  ib.  290.  Shipman 
y.  Burrows^  1  Hall,  399.  Mareourt  v.  Harrison, 
ib.  474. 

505.  In  an  action  of  slander,  a  letter  stating 
that  the  writer  had  heard  of  a  slanderous  report 
with  regard  to  the  plaintiff,  is  good  eyidence  to 
prove  the  circulation  of  the  report,  but  not  to 
prove  that  the  defendant  circulated  the  report. 
SckwarU  v.  T%omas,  2  Wssh.  167. 

606.  A  plaintiff  in  slander,  having  first  proved 
that  the  defendant  had  spoken  to  third  persons 
the  words  laid  in  the  declaration,  may  prove,  in 
support  of  the  declaration,  that  the  defendant  had 
spoken  the  words  in  answer  to  the  plaintiff 's  in- 
terrogatories.    Gordon  v.  Spencer,  2  Blackf.  286. 

507.  Parol  evidence- is  not  admissible  to  prove 
the  contents  of  a  libellous  writing.  AspinwaU 
V.  WkUemore,  1  Root,  408. 

508.  In  an  action  of  slander  for  words  used, 
which  broke  off  a  marriage-contract  between  the 
plaintiff  and  another,  a  conversation  between  the 
one  who  contracted  marriage  with  the  plaintiff, 
and  a  third  person,  it  not  being  offered  to  support 
the  testimony  of  the  former,  who  had  been  sworn 
as  a  witness,  is  not  admissible  in  evidence.  Afoo- 
dy  V.  Baker,  5  Cow.  351. 

509.  The  testimony  of  a  senator  of  the  United 
States,  that  the  plaintiff  *8  nomination  'had  been 
rejected  by  the  senate,  was  held  admissible  evi- 
dence, in  an  action  of  slander  by  the  plaintiff,  for 
words  spoken  by  which  such  nomination  was 
rejected,  the  plamtiff  having  applied  to  the  sen- 
ate for  the  removal  of  the  injunction  of  secrecy, 
and  haying  failed  in  his  application.  Law  v. 
SeoU,  5  Har.  &  J.  438. 

VI.    OUur  MaUers. 

510.  In  slander,  words  are  to  be  construed  ao- 
cording  to  their  common  import.  TMrman  v. 
Mathsws,  1  Stew.  384.  Hogg  v.  Dorrak^  2  Port. 
212. 

511.  When  words  spoken  are  susceptible  of 
two  meanings,  the  one  slanderous  and  the  other 
not,  it  is  for  the  jury  to  determine  in  what  sense 
they  were  used.  Wdsh  v.  Eakle,  7  J.  J.  Marsh. 
424. 

512.  In  an  action  oi  libel,  the  jury  are  to  iq- 


terpiet  doubtful  words,  and  if  the  plaintiff  is 
designated  by  another  name  in  the  libel,  the  real 
name  may  be  designated  by  an  innuendo.  Hays 
V.  Brierly,  4  Watts,  392. 

513.  The  rule  in  verbal  slander  is,  that  if  the 
words  spoken  are  susceptible  of  two  meanings, 
one  imputing  a  crime,  and  the  other  innocent, 
the  latter  is  not  to  be  adopted,  and  the  other 
rejected,  as  a  matter  of  course.  The  sense  in 
which  the  defendant  used  them  must  be  left  to 
the  jury.  Davis  v.  Johnston,  2  Bailey,  579.  The 
woids  are  to  be  construed  in  their  popular  sense, 
and  a  forced  construction  is  not  to  be  put  on 
them  in  order  to  relieve  the  defendant  from  the 
action.     Hugley  v.  Hugley,  2  Bailey,  592. 

514.  The  charge  of**  packing  a  jury  *'  imports 
the  improper  and  corrupt  selection  of  a  jury, 
sworn  and  empanelled  for  the  trial  of  a  cause. 
Mix  v.  Woodward,  12  Conn.  262. 

515.  It  is  not  error,  in  an  action  of  slander, 
that  judgment  is  entered,  as  in  debt.  Perdue  v. 
Burnett,  Minor,  138. 

516.  Although  a  defendant  obtain  a  verdict  and 
judgment,  in  an  action  against  him  for  slanderous 
words,  the  plaintiff  may  sue  him  again  for  the 
words  spoken  previously  to  the  commencement  of 
the  first  action.    Henson  v.  Veach,  1  Blackf.  369. 

517.  A  verdict  on  the  question  whether  a  libel 
is  true,  will  not  be  set  aside  as  against  the  weight 
of  evidence,  unless  in  a  clear  case.  Nor  for  ex- 
cessive damages,  unless  thev  are  grossly  exces- 
sive. Root  v.  King,  7  Cow.  613.  8.  C.  I  Wend. 
113. 

518.  In  an  action  of  slander,  a  verdict  upon 
the  issue  of  **  not  ffuilty,"  that  "  the  jury  find  the 
issue  for  the  plaintiff,  "  &c.,  is  sufficient.  Chand- 
ler V.  HoUoway,  4  Port.  17. 

519.  Where  a  jury,  in  a  libel  case,  find  for  the 
defendant,  the  court  will  not  set  the  verdict  aside, 
as  against  the  weight  of  evidence,  because  the 
plaintiff  is  entitled  to  merely  nominal  damages. 
RundeU  v.  Butter,  10  Wend.  119. 

520.  The  damages  are  always  a  subject  for  the 
exercise  of  the  sound  discretion  of  a  jury.  Davis 
V.  Davis,  2  N.  ds  M.  81. 

521 .  The  jury  may  give  more  or  less  damages, 
in  a  case  of  slander,  according  to  their  conclu- 
sions, from  the  whole  evidence  respectinff  the 
motives  of  the  speaker.  Trabue  v.  Mays,  3  Dana, 
138. 

522.  A  verdict  of  $300,  in  slander,  on  a  charge 
of  hog-stealinff,  is  not  outrageously  excessive. 
Faulkner  v.  fmeox,  2  Litt.  269. 

523.  In  an  action  of  slander,  $1000  damages 
are  not  outrageously  excessive.  Bell  v.  Howard^ 
4  Litt.  117. 

524.  A  new  trial  will  not  be  granted,  on  the 
ground  of  excessive  damages,  in  an  action  of 
slander,  unless  the  amount  i&  flagrantly  outra- 
geous.    Douglass  V.  Tousey,  2  Wend.  352. 

525.  In  cases  of  defamation,  no  new  trial 
should  be  granted  because  of  excessive  damages, 
unless  they  are  so  outrageous  as  to  show  them 
to  be  the  result  of  passion  or  corruption.  Riley 
v.  J^ugent,  1  A.  K.  Marsh.  431. 

526.  In  an  action  for  slander,  it  being  -in  the 
nature  of  a  penal  action,  a  new  trial  will  not  be 

granted    if   the   jnry  find   for  (he  defendant, 
lough  their  finding  be  against  the  weight  of 
evidence.     Ez  parte  Baity,  2  Cow.  479. 

527.  There  is  a  distinction  ))etween  oral  and 
written  slander;  the  former,  to  be  actionable, 
must  impute  something  criminal,  or  that  would 
exclude  one  from  society ;  the  latter,  need  only 
expose  one  to  ridicule  or  contempt.  Colky  r. 
ReynMs,  6  Verm.  489. 
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528.  In  aa  aetion  of  slander,  for  words  not 
actionable  in  themselves,  but  made  so  by  the 
circumstances  shown  in  the  colloquium  and  innu- 
endo ;  after  a  verdict,  the  court  will  intend  that 
the  words  were  spoken  with  the  meaning  im- 
puted in  the  innuendo.  MoU  v.  Camstoek^  7 
Cow.  t>54. 

529.  In  slander,  the  death  of  the  defendant 
abates  the  action,  afler  his  appeal  and  the  per- 
fecting thereof.     L4fng  v.  HUckcoek,  3  Ham.  274. 

530.  If  an  attorney  introduces  slanderous  mat- 
ter into  the  pleadings,  without  the  direction  of 
his  client,  the  client  is  bot  responsible.  Hardin 
y.  Cunutoek^  2  A.  K.  Marsh.  480. 

531.  An  action  of  libel  lies  against  two  or 
more,  if  the  act  be  joint  and  done  by  all.  Harris 
y.  Huntingtany  2  Tyler,  147.  But  see  Glass  v. 
SUwart^  10  S.  &  R.  222. 

532.  Where  several  persons  are  embraced  in  a 
slanderous  charge  of  felony,  each  is  entitled  to 
his  separate  action.  Chandler  y.  HaUoway^  4 
Port.  17, 

533.  In  slander,  on  a  motion  in  arrest  of  judg- 
ment, because  the  words  are  not  actionable,  the 
court  will  take  it  for  granted  that  they  were 
proved  as  laid,  and  with  the  intention  imputed 
by  the  declaration.  Damarest  v.  Haring,  6 
Cow.  76. 

534.  There  must  be  separate  actions  for  slan- 
derous words  spoken  by  a  husband  and  a  wife. 
Penters  v.  England^  1  M'Cord,  14. 

535.  After  a  verdict,  in  an  action  of  slander, 
which  finds  malice,  the  words  are  nqt  to  be 
taken  in  their  milder  sense.  Beers  v.  Strong. 
Kirby,  12. 

536.  Bail  is  allowable  in  slander.  Pearson  v. 
Picket,  1  M'Cord,  472. 

537.  The  words  laid  in  an  action  for  slander, 
not  being  actionable,  and  no  special  damage 
being  laid,  a  nonsuit  will  be  ordered.  Boyd  v. 
Brent,  Const.  Rep.  101. 

538.  An  action  for  slander  cannot  be  instituted, 
in  South  Carolina,  by  process  of  attachment. 
Sargent  v.  Helmbold,  Harper,  219. 

539.  An  action  of  slander  is  not  taken  away, 
though  the  statute  creating  the  offence  charged 
be  repealed.     French  v.  Creath,  Breese,  12. 

540.  In  an  action  of  slander,  in  New  York,  the 
plaintiff  is  entitied  to  full  costs,  though  the  re- 
covery be  less  than  $50.  Goodrich  v.  Stewart, 
3  Wend.  439. 


LICENSE. 

1.  In  the  statute  of  Alabama,  providing  '<  that 
any  person  who  shall  exhibit,  for  hire,  any  muse- 
um, wax  works,  &.c.,  shall  first  obtain  a  license," 
&c.,  the  word  '* museum"  includes  an  exhibi- 
tion of  living  animals.  Bostick  v.  Purdy,  5  Stew. 
&  Port  105. 

2.  A  license  to  sell  goods  by  auction,  gfranted 
under  sUtute  of  Maine,  of  1821,  c.  134,  §  1,  is 
of  no  force  beyond  the  limits  of  the  town  to 
which  the  selectmen  and  auctioneer  belonged  at 
the  time  it  was  granted.  Waterhause  v.  Dorr,  4 
Greenl.  333. 

3.  Whether  a  license  to  cut  timber  on  the  land 
of  the  grantor  is  assignable, —  ^luers.  Pease  y. 
Gibson,  6  Greenl.  81.  A  license  to  cut  timber  on 
the  lands  of  the  grantor  is  not  assignable.  Em- 
erson  v.  Fisk,  ib.  200. 

4  A  license  given  by  the  owner  of  land  to 
another,  to  erect  a  house  upon  such  land,  for  his 
use,  passes  no  interest  in  the  land,  although  the 
license  is  e^cuted ;  at  any  rate,  the  titfi  of  a 


purchaser  of  such  land  from  the  owner,  wttboat 
notice  of  any  claim  from  such  license,  is  not 
qualified  or  aJected  thereby.  Prince  v.  Case,  10 
Conn.  375.  And  the  occupation  of  the  house, 
by  him  who  erected  it,  implies  no  claim  of 
tiUe  in  him,  and  conveys  no  notice  of  such  claim 
to  a  purchaser,  ib.  Such  license  is  a  personal 
privilege  merely,  not  extending  to  the  heirs  or 
assigns  of  the  person  to  whom  it  was  given,  and 
it  expires  at  his  death,  ih.  Whether  any  notice 
to  remove  the  building  after  the  expiration  of 
the  license  be  necessary  or  not,  a  subsequent 
recovery,  in  ejectment  by  the  grantee  of  the 
owner  of  the  land,  with  possession  taken  and 
held  for  more  than  a  year,  is  sufficient  notice  of 
his  intention  to  resume  his  rights,  ih. 


UEN. 

1.  Matters  relating  to  Shipping  and 
II.   Mechanic's  Lien, 
III.    Other  Uens. 


I.   Matters  relating  to  Shipping  and  Insurance. 

1 .  The  claims  of  seamen  for  wages,  and  of 
material  men  for  supplies,  are  good  against  a 
claim  on  the  part  of  the  government  for  for- 
feiture, under  the  slave  trade  acts.  The  St.  Jagm 
de  Cuba,  9  Wheat.  409. 

2.  Seamen's  wages,  if  paid  by  the  owner,  are 
no  longer  a  lien  on  the  vessel ;  and  in  no  case  of 
a  **  delivery  on  bail  "  are  they  a  charge  on  the 
proceeds  brought  into  court  after  condemnation. 
The  Langdon  Cheves,  2  Mason,  58. 

3.  A  lien  of  workmen,  and  material  men,  on  a 
vessel,  depends  entirely  on  the  provisions  of  the 
state  law  by  which  it  is  given.  Harper  y.  Tks 
J{ew  Brig,  Gilpin,  536. 

4.  The  lien  of  workmen,  and  material  men,  on 
a  vessel,  attaches  when  the  work  and  materials 
are  furnished,  and  cannot  be  afterwards  diyested 
by  the  act  of  one  of  the  parties.  Dams  v.  A  JVets 
BHg,  ib.  473. 

5.  Workmen  and  material  men,  having  a  lien 
on  a  vessel,  may  enforce  it  before  the  vessel  is 
finished  or  sold.  ib. 

6.  Workmen  and  material  men,  having  a  lien 
on  a  vessel,  under  the  provisions  of  a  state  law, 
which  makes  a  vessel  liable  to  them  for  all  debts 
contracted  by  the  masters  or  owners  thereof,  for 
work  and  materials,  do  not  lose  their  lien  on  the 
transfer  of  the  vessel  to  another  owner,  or  on  a 
change  of  the  master,  ib. 

7.  Where  work  or  materials,  necessary  lor 
building,  repairing,  or  supplying  a  vessel,  are 
furnished  on  a  contract  with  an  intermediate 
agent,  or  person,  who  is  not  the  owner  or  master, 
neither  the  workmen  and  material  men,  nor  such 
intermediate  person  or  agent,  have  a  lien  on  the 
vessel.     Harper  v.  The  Jfew  Brig,  Gilpin,  536. 

8.  Workmen,  material  men,  and  persons  build- 
ing a  vessel,  or  furnishing  her  with  repairs  or 
necessaries,  in  a  port  or  state  to  which  she  be- 
longs, have  no  implied  lien  on  the  vessel,  and 
cannot  enforce  one  by  a  suit  in  rem  in  the  admi- 
ralty, unless  such  a  lien  is  given  under  the  pn^ 
visions  of  a  state  law.  Davis  v.  A  JVeas  Brig. 
ib.  473. 

9.  Workmen,  material  men,  and  peracms  fVu- 
nishing  repairs  and  necessaries  to  a  vessel,  in  a 
port  of  a  state  to  which  she  does  not  belong, 
have  a  lien  on  the  vessel,  which  they  may  en- 
force by  a  suit  in  rem  in  the  admiralty,  ik 
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10.  The  builders  and  repairera  of  yeMcls,  un- 
der the  act  of  March  27th,  1784,  have  a  lien  on 
the  Teasel  nntil  she  goes  to  sea,  though  the 
owner  be  bankrapt.  Shoemaker  y.  Jforris^  3 
Teates,  392. 

11.  By  the  shipping  articles  of  a  whaling  ship, 
the  seamen  were  to  have  shares  of  the  net  pro- 
ceeds of  the  oil  to  be  obtained,  in  lieu  of  wages. 
According  to  the  usage  of  that  business,  the 
master  supplies  the  seamen,  when  abroad,  with 
necessary  clothing,  and  retains  from  their  shares 
respectively  the  amount  advanced ;  and  this 
whether  tbe^  return  in  the  ship  or  desert,  and 
whether  their  shares  are  or  are  not  assigned. 
Held,  that  the  master,  by  putting  the  oil,  marked 
with  the  ship's  mark  on  a  whari^  whence  part  of 
it  was  taken  by  the  plaintiffs,  but  afterwards  re- 
turned, and  by  delivering  it  up  to  a  general 
agent  for  settling  the  voyage  to  be  8<nd,  did 
not  part  with  his  lien.  Barney  v.  Cofin^  3  Pick. 
115. 

12.  The  master  of  a  vessel  may  retain  the  carffo 
until  the  freight  be  paid  or  tendered ;  yet  he 
must  be  ready  to  deliver  the  cargo  on  payment 
or  tender,  tdine  v.  Pennintan,  4  Mass.  91,  92. 
Portland  Bank  v.  Stubbs,  6  ib.  422,  427.  Lewis 
V.  Hancock,  II  ib.  72.     Cowing  v.  Snow,  ib.  415. 

13.  A  wharfinger  has  a  lien  on  a  vessel  for 
wharfage.  Johnson  v.  The  M'Donough,  Gilpin, 
101. 

14.  If  a  vessel  is  removed  secretly  or  wrong- 
fully from  a  wharf,  and  afterwards  brought  back 
without  fraud  or  force,  the  lien  of  the  wharfinger 
is  revived,  ib. 

15.  The  debts  for  which  a  lien  on  a  vessel  is 
given,  in  Pennsylvania,  are  those  contracted  by 
the  master  and  owner,  for  work  and  materials 
used  in  building,  repairing,  or  furnishing  her ; 
the  persons  to  whom  such  a  lien  is  given  are 
the  workmen  and  material  men,  who  furnish  the 
work  and  materials  so  used.  Harper  v.  ^  J^ew 
Brigy  ib.  536. 

16.  It  seems  to  be  the  better  opinion,  that  one 
part  owner  of  a  vessel  has  not  a  lien  on  the 
share  of  another  part  owner,  for  a  balance 
which  may  be  due  to  him.  Paiton  v.  The  Ran" 
dolph,  ib.  457. 

17.  Where  two  persons  build  a  ship  together, 
to  be  owned  by  them  in  certain  proportions,  and 
one  advances  more  than  his  proportion  of  the  ex- 
penses,  he  has  no  lien  on  the  ship  for  the  balance 
due  him.    Merrill  v.  BarUett,  6  Pick.  46. 

18.  Workmen  and  material  men,  having  a  lien 
on  a  vessel,  under  the  provisions  of  a  state  law, 
have  their  election  to  enforce  it,  either  in  the 
district  court  or  a  state  court;  but,  having  made 
their  election,  the  defendant  must  follow  them 
into  the  court  chosen,  and  submit  to  the  mode 
of  proceeding  and  trial  used  in  that  court.  Do" 
vis  V.  A  Jfew  Brig,  Gilpin,  473. 

19.  Where  a  surplus  remains  in  court  after  the 
sale  of  a  vessel,  by  a  proceeding  in  rem  in  the 
admiralty,  a  party  having  a  lien  or  appropriation 
legally  fixed  may  claim  a  distribution  of  such 
surplus,  although  his  original  demand  was  not 
such  as  could  be  proceeded  for  in  the  admiralty. 
Harper  v.  The  JVsio  Brig,  ib.  536. 

20.  Where  goods  are  shipped,  on  the  account 
and  risk  of  the  shipper,  the  delivery  to  the  mas- 
ter is  a  delivery  to  him,  as  a^ent  of  the  shipper, 
not  of  the  consignee ;  and  it  is  competent  for  the 
consignor,  at  any  time  before  actual  delivery  to 
the  consignee,  to  countermand  it,  and  thus  to 
prevent  the  consignee's  lien  from  attaching. 
The  Frances,  8  Cranch,  418. 

21 .  Where  a  service  is  made  on  a  vessel,  and 


it  is  delivered  on  bail,  the  lien  of  the  seamen  on 
the  vessel  is  not  discharged ;  the  owner  takes 
her  cum  onore.     The  Langdon  Cheoes,  2  Ma 
son,  58. 

22.  An  agreement  was  entered  into,  between 
A  and  B,  to  execute  a  charter  party  for  a  vessel, 
which  charter  party  was  never  executed.  B 
put  on  board  the  vessel  certain  tobacco,  and  af- 
terwards sold  the  same,  and  gave  an  order  for  it 
on  the  master  of  the  vessel,  who  refused  to  de- 
liver the  same,  insisting  that  the  cargo  should  be 
completed,  according  to  the  agreement,  and  that 
the  freight  should  be  paid.  In  replevin,  by  the 
vendee  of  the  tobacco  against  the  master,  it  was 
held,  that  the  defendant  had  no  lien  on  the  to- 
bacco for  freight,  no  freight  being  in  fact*  due 
before  the  commencement  of  the  voyage  ;  and 
that  if  the  owner  of  the  vessel  had  suffered  any 
injury,  he  had  his  remedy  against  B.  Burgess 
V.  Cfun,  3  Har.  &,  J.  225. 

23.  Both  the  plaintiff,  who  was  a  merchant  in 
London,  and  the  defendant,  had  an  open  account 
with  a  third  person,  who  advised  the  plaintiff  of 
a  certain  cargo  which  would  probably  be  con- 
signed to  him.  The  plaintiff  honored  bills  drawn 
upon  him  by  this  third  person,  but  it  was  not 
proved  that  he  did  so  on  the  faith  of  the  proposed 
consignment.  The  cargo  was  afterward  bona 
fide  assigned  to  the  defendant,  who  received  pos- 
session of  it,  and  consigned  it  to  the  plaintiff, 
who  sold  it,  and  in  his  letters  spoke  of  it  as  be- 
longing^ to  the  defendant.  The  plaintiff  brought 
an  action  of  assumpsit  to  recover  the  general 
balance  of  his  account  current,  and  the  defendant 
claimed  to  set  off  the  amount  of  the  proceeds  of 
the  cargo.  This  the  plaintiff  refused  to  allow,,  on 
the  ground  that  he  had  a  lien  on  the  cargo  before 
the  assignment  was  made,  and  that  he  had  a 
right  to  apply  the  proceeds  in  discharge  of  his 
lien.  The  defendant  was  held  to  be  entitled  to 
set  off  against  the  plaintiff's  demand  the  amount 
of  the  sales  of  the  cargo.  Slater  v.  Gaillardj 
Const.  Rep.  248.  This,  is  the  opinion  of  one 
judge ;  two  others  coming  at  the  same  decision 
in  another  way,  and  two  others  dissenting. 

24.  An  agent,  paying  the  premium  of  insu- 
rance for  his  principal,  has  a  lien  on  the  policy 
while  it  remains  in  his  hands.  If  he  part  with 
it,  the  lien  is  gone,  and  he  is  not  entitled  to  stand 
in  the  place  of  the  principal,  and  recover  of  the 
underwriters.  Cranston  v.  Philadelphia  Ins,  Co. 
5  Binn.  538. 

25.  The  holder  of  a  policy,  who  has  received 
it  as  security,  has  a  lien  upon  it.  Wells  v.  Archer ^ 
10  S.  &  R.  412. 

26.  There  is  no  express  lien,  nor  any  thing 
from  which  one  can  be  implied,  created  for  the 
premium  by  the  laws  of  the  Mutual  Assurance 
Society,  of  Virginia,  on  land  sold  without  notice, . 
for  the  premium.  Mut.  Soc.  v.  Faxon,  6  Wheat. 
606. 

II.  Mechanic's  Lien, 

27.  Upon  a  petition,  under  the  Massachusetts 
statute  respecting  mechanic's  lien,  to  enforce  a 
supposed  lien  on  land,  and  on  a  building  erected 
thereon,  for  labor  and  materials  furnished  under 
a  contract  for  erecting  the  building,  the  owner 
of  the  land  may  come  in  and  make  answer lo  the 
petition,  although  he  was  not  a  party  to  the  con- 
tract.    Thaxter  v.  Williams,  14  Pick.  49. 

28.  Where  a  mechanic,  in  pursuance  of  a  con 
tract  made  with  a  person  who  had  a  covenant 
for  the  conveyance  of  land,  and  had  paid  part  of 
the  purchase  money,  furnished  materials  Md 
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eteeted  a  bmldin^  on  the  Ittid,  and  tfterwards 
the  coTenantee  received  a  deed  of  the  land,  bat 
at  the  aame  time  mortgaged  it  to  a  third  person, 
who  advanced  moncnr  to  complete  the  purchase, 
it  was  held,  that  no  lien  attached  in  favor  of  the 
mechanic  under  his  contract.  T%axter  v.  Wil- 
liams, 14  Pick.  49. 

29.  The  plaintiif,  in  a  suit  under  tlie  mechanic's 
lien  law  of  New  Tork  city,  must  prove  that 
money  is  due  on  a  written  contract  to  him.  Has- 
toell  V.  Goodehitd,  12  Wend.  373.  If  tlie  work  is 
extra,  though  done  under  the  contract,  the  plain- 
tiff may  recover,  ib. 

30.  The  mechanic's  lien  law  is  to  be  confined 
strictly  within  the  places  allowed  by  act  of  as- 
sembly.    Tilford  V.  Wallace,  3  WatU,  141. 

31.  Deficient  work  and  materials  may  be  set 
off  against  the  mechanic's  lien,  but  will  not 
anthorixe  finding  a  verdict  for  the  defendant. 
Baynt  v.  Gaylord,  3  Watts,  301. 

&.  The  engine  of  a  steam  saw-mill  is  subject 
to  the  mechanic's  lien.  Morgan  v.  Jirtkurs,  3 
ib.  140. 

33.  A  boiler  in  a  brewhouse  is  a  fixture,  and 
subject  to  the  mechanic's  lien  under  the  Penn- 
sylvania law.  Gray  v.  Holdship,  17  S.  Sl  R. 
413. 

34.  The  claim  of  a  mrchanic  to  perpetuate  a 
lien,  may  be  filed  aAer  a  judicial  sale  of  the 
premises,  if  in  time.  Burt  v.  Kurtz,  5  Rawle, 
246. 

35.  An  assessment  for  paving  is,  under  the 
Pennsylvania  act  of  3d  Februsry,  1824,  prior  to 
the  mechanic's  lien.  Ptnnoek  v.  Hoover,  5  ib. 
297. 

36.  A  mechanic's  lien  is  preferred  to  judg- 
ments antecedent  to  the  commencement  of  the 
building.  Aliler,  as  to  mortgages,  though  not  re- 
corded in  six  months.  Vandevender's  ease,  2 
Browne,  304.    Mitekel  v.  Evans,  ib.  329. 

37.  A  mechanic's  lien,  under  the  Pennsylvania 
act  of  17th  of  March,  1806,  covers  only  the  prop- 
erty described  in  the  daim  filed.  M' Donald  v. 
UndaU,  3  Rawle,  492. 

38.  A  lien,  under  the  Pennsylvania  act  of  17th 
March,  1806,  commences  from  the  first  labor 
done  on  the  ground,  and  continues,  though  the 

? round  and  buildings  afterwards  change  owners. 
ennoek  v.  Hoover,  5  ib.  291. 
3SL  A  lien  for  materials  furnished  a  building, 
under  the  Pennsylvania  act  of  17th  of  March, 
1706,  by  filing  a  claim  six  months  afler  they  were 
furnished,  does  not  expire  in  five  years  from  the 
date  of  filing.     Knorr  v,  Elliot,  5  6.  &>  K.  49, 

40.  A  claimant,  under  the  Pennsylvania  lien 
law  of  17th  of  March,  1806,  who  does  not  file  his 
claim  or  institute  a  suit  within  six  months  after 
the  building  is  finished,  acquires  no  lien  if  the 
buildiuff  is  not  sold  within  the  two  years,  though 
the  building  is  sold  within  that  time  to  another 
person.     Hem  v.  Hopkins,  13  S.  SlK.  269. 

41.  The  mechanic's  lien  act  of  Pennsylvania 
of  17th  of  March,  1806,  embraces  all  persons  fur- 
nishing materials,  erecting  or  building  a  house 
or  other  building.  Savoy  r.  Jones,  2  Rawle, 
343. 

42.  The  Pennsylvania  mechanic's  lien  law  of 
17th  of  March,  1806,  does  not  allow  a  joint  claim 
for  materials  furnished  for  the  erection  of  several 
houses  adjoining  each  other,  owned  by  different 
persons.     Gorges  v.  Douglass,  6  S.  &  R.  512. 

43.  A  mechanic's  lien  is  not  lost  by  accepting 
a  bond  or  warrant  of  attorney.  Tkompson^s  ease, 
2  Browne,  297. 

44.  By  accepting  2he  guaranty  of  another,  the 
material  man  does  not  lose  his  lien  under  the 


PetmBylvaniaaotoriTlhef  Maith,l806w  HtadU 
man  v.  Lytrand,  14  8.  4b  R  33. 
43.  Tht  acceptance  of  a  note  does  not  extia- 

rush  a  mechanic's  lien.    Kinsley  v.  Jhrchntmi, 
Watts,  118. 

46.  The  mechanic's  lien  m  extinguished  by 
accepting  the  note  of  the  owner  of  tm  baildiof, 
and  such  lien,  to  be  valid  at  any  time,  most  be 
filed.     Hopkins  v.  Conrad,  2  Rawle,  316. 

47.  The  sale  of  a  building  by  a  sheriff,  under  a 
mechanic's  lien,  divests  all  prior  mechanic's  lieat: 
the  proceeds  are  to  be  divided  pro  rata.  JhuksU 
V.  AT  CleUand,  5  Watts,  487.  MaOack  v.  Dm/,  1 
Miles,  254. 

48.  A  mechanic's  lien,  under  the  Pennsylvania 
act  of  17th  of  March,  1806,  on  which  judgment 
had  been  obtained  within  two  years  from  the 
commencement  of  the  building ;  it  was  held,  on 
a  sale  of  the  building  after  two  years  from  the 
commencement  of  the  building,  that  the  lien 
creditor  had  no  preference  of  the  other  judgment 
creditors.  Corneliu*  v.  Ukler,  2  Browne,  229. 
Brotone  v.  Smith,  ib.  note.  Olympic  Theatre,  ib. 
275. 

49.  On  a  sale  of  a  building  under  a  judgment 
and  execution,  mechanic's  liens  on  the  property 
are  to  be  paid  out  of  the  purchase  money.  Werd 
V.  Werth,  2  Rawle,  151. 

50.  If  lumber  is  contracted  for,  to  be  used  in  a 
building,  and  is  placed  near  it,  the  mechanic  for- 
nishing  it  has  a  lien  on  the  bnildinff,  though  it  ii 
not  used.  Wallace  v.  MeUhior,  2  Browne,  104. 
Olympic  Theatre,  ib.  275. 

51 .  Under  the  Pennsylvania  act  of  March  17th, 
1806,  lumber  furnished  for  a  building,  and  deliv- 
ered at  a  carpenter's  shop  at  a  distance,  thoogh 
not  used,  constitutes  a  lien.  Hinchman  v.  Gt*- 
ham,2  8.  &  P.  170. 

52.  A  mechanic  has  a  lien  on  Burr  millstonef 
Wademan  v.  Thorp,  5  Watts,  115. 

53.  A  mechanic's  lien  may  be  entered  againit 
a  lessee  who  is  the  contractor  with  the  mechanie 
for  erecting  the  building.  Jhtshutx  v.  JTCt^Uss^ 
5  Watts,  487. 

54.  Under  the  lien  act  of  Pennsylvania  of  1st 
of  April,  1803,  to  give  a  material  man  a  lien,  hit 
contract  must  have  been  with  the  real  owner  of 
the  land ;  an  agreement  with  a  third  person,  who 
is  to  ftirnish  the  owner,  is  not  suflicient.  Stm- 
metz  V.  Boudinot,  3  S.  db  R.  541.  The  act  doei 
not  refer  to  buildings  commenced  before  its  paa- 
sage.  ib.  An  action  under  such  statute  shoald 
be  special,  and  state  the  manner  in  which  the 
defendant  is  liable,  it. 

55.  A  building  partly  finished  was  sold  and  a 
mortgage  given  for  the  purchase  money  and 
recorded ;  it  was  held,  that  the  lien  of  the  me- 
chanics who  completed  the  building  after  the 
recording  was  prior  to  the  mortgage.  JSmeritsa 
Fire  Ins.  Co.  v.  Pringle,  2  S.  &  R.  138. 

56.  A  mechanic  who  has  erected  a  building  on 
the  ground  of  another,  under  an  agreement  with 
the  owner  to  convev  the  same  on  ground  rent, 
becomes  the  equitable  owner  of  the  building,  and 
is  within  the  provisions  of  the  actof  assemblvoi 
Pennsylvania,  securing  to  mechanics  and  othen 
the  value  of  materials  fUrnished  for  the  eiectioii 
of  houses,  Ac.  Carson  r.  Boudinot,  2  Wash.  G. 
C.  33.  _ 

57.  The  interest  of  a  remainder  man  in  a  build- 
ing, or  reversioner  under  a  post-nuptial  marriife 
settlement,  is  bound  by  the  mechanic's  lien  under 
the  act  of  17th  of  March,  1806.  Snoy  ?.  Jtmett 
2  Rawle,  343. 

58.  The  lien  of  a  mechanie,  for  work  done  by 
him,  is  discharged  by  an  agraeflMut  on  his  pert 
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lo  kwk  to  Uie  fenoau  credit  ol  tin  iKbtor,  or 
another  perion,  for  aattifaction  of  his  demuid. 
Au/ty  T.  Adanu,  14  Wend.  S»I. 

50.    Where  a  mechuiic  has  a  iien  upon  goodi 
a  part  of  which  were  Uken  on  execatioa 
bit   employ, 
amonnt  of  I 
takoD, and  not 
teek,  i  Wend.  393. 

tiU.  The  land  on  which  a  building  ia  litnaled 
may  be  >oId  under  it  building  lien.  OlympU 
Thfotrt,  2  Browne,  275. 

61.  Unleas  materlala  be  furaiahed  on  the  credit 
of  a  particular  building,  Ibey  canatitule  no  lien 
In  Penniylvania,  thoush  Ihey  may  hare  been 
used  on  auch  building.  HilU  y.  EltioU,  16  8.  &. 
R.56. 

62.  Under  the  Fennaylvania  itatnte  of  the 
34th  of  February,  1791,  §  2,  the  right  of  the  first 
builder  for  reimbureement  for  the  eipeoaea  of 
a  party  wall  ia  a  penonal  right  sgainat  the 
Mcond  builder;  and,  on  payment  by  the  owner 
of  the  adjoining  lot  to  the  fint  builder,  the  claim 
of  the  first  builder  ia  abandaned.  Hart  v .  KaeKcr, 
5  S.  &  R,  1. 

63.  Where  a  mechanic  agrees  with  a  boilder 
or  architeot  to  fumiih  materiala  for  a  house 
belonging  to  a  third  peraon,  the  builder  muat  be 
made  a  party  to  the  act.  fa.,  under  the  act  of 
1808.     Bama*  y.  Wright,  2  Whart.  193. 

64.  The  Odd  Fellows  association,  for  benero- 
lence  among  its  memben  only,  is  not  an  associa- 
tion for  charitable  uses;  the  membera  of  it, 
nnless  incorporated,  are  treated  as  partners  in 
law;  and  the  effects  are  treated  as  partnership 
property.  Babb  v.  Rted,  5  Rawie,  151.  A  me- 
cbanio'i  lien  bj  one  of  the  membera  of  auch  an 
association,  on  one  of  the  buildinga,  is  not  entitled 
to  preference,  as  against  the  liens  of  others  not 
members.  U. 


unptraUer-genetal,  ib  a  lien  on  tbe  real  estats  ol 
le  debtor  under  the  Pennsylvania  statute  of  ISth 
eb.,  1785.  Smith  r.  JVioioiioi.,  i  ib.  6. 
74.  A  general  lien  by  judgment  on  lands  does 
>t  constitute,  per  m,  a  property  in  the  land  itself. 
It  only  gives  a  right  to  levy  do  the  same,  to  the 
eiclnaion  of  adwene  interaats,  subsequent  to  the 
judgment ;  and   such    levy,    when  made,  relates 


III. 
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either  from 


K.   Liens  generally 
contract,  or  the  usages  ui  iiaae,  or  uie  manner  oi 
dealing  between  the  parties.    Janit  v.  Rogtrt, 
15  Mass.  389,  394. 

66.  A  lien  is  neither  a  jus  od  ram,  nor  a  ju* 
in  r«,  but  a  aimple  right  of  retainer.  It  is  not 
therefore  attachable  as  personal  property,  or  as  a 
chose  in  action  of  the  Jwrson  who  ia  entitled  to 
it.     Meaati  T.  ifrad,  1  MaKin,  319. 

67.  Liens  depend  npon  contracts  aipress  or 
implied,  and  none  can  be  implied  where  the 
defendant  acta  adversely  to  the  rights  of  the  per- 
son for  whom  he  has  paid  the  money.  Alien  v. 
O^dsn,  I  Wash.  C.  C.  174. 

68.  Where  a  lessor  was  to  have  a  lien  on  the 
crops  to  be  aflerwards  raised  for  hi*  rent,  held, 
that  it  was  only  an  executory  contract,  to  take 
effect  on  delivery  ^f  the  ciopa.  Brainard  t. 
Burtm,  5  Verm.  97. 

69.  It  is  the  very  essence  of  a  lien,  that  the 
person  claiming  it  has  the  paaaession  of  the  chat- 
tel upon  which  the  lieu  is  claimed  to  operate. 
Jorian  v.  Jamu,  S  Ham.  88. 
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ViMoU  T.  Ftrrg,  1 
3»B. 

71.  Hw  debts  ofthe  ancestor  an  alien 
•old  bona  fidi  by  his  beirs.  Jbrru  t.  S 
Testes,  238. 

7%.  Real  estate  is  bound  for  the  debts 
testator.     Banrntm  t.  Sptar,  ib.  663. 

73   The  settleownt  of  a  pnblio  mookji^  b* 
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bac£  to  the  time  of  the  jodgn 
lantic  hu.  Ce.  1  Pet.  386. 

75.  A  reversion,  after  an  estate  in  lands  for  life, 
such  an  intereit,  under  the  laws  of  Virginia,  a* 

the  judgment  creditor  of  the  ancestor  haa  a  lien 
upon,  and  the  court  nay  decree  the  sale  of  soch 
'   lerest.     BurtiM  r.  amitk,  13  ib.  464. 

76.  A  judgment  need  not  be  revived,  to  main- 
in  its  lien  on  money  in  the  hands  of  the  sheriff. 

ConiMoniDeaZa  b.  Glent,  3  Pennsyl.  417. 

77.  The  lien  of  a  judgment  runs  from  the  date 
of  its  revivaL     Catkearl  v.  FotUrfiAd,  5  Watts, 

53, 

78.  Where  a  suit  has  been  instituted  to  subject 
a  estate  to  the  satisfaotion  of  a  certain  debt,  and 
defendant  dies,  and  the  plaintiff  does  not  revive 

within  a  reaaonable  time,  a  purchase,  between  the 
time  of  the  abatement  and  of  the  revivor,  may 
hold  it,  notwithstanding  the  lien  of  the  lis  pfK^iis, 
'eaa  the  plaintiff  can  show  a  good  excuse  for 
delay  in  reviving.  Totrsmv.  vilsm,  2  Dana, 
406. 

79.  The  pendency  of  a  suit,  by  which  a  bal- 
ance, and  lien  to  secare  it,  is  claimed,  does  not 

neiunbrance,     Hadgu  v. 
Holeman,  I  ib,  50, 

eO.  A  purchaser  of  lands  at  a  sheriff's  sale  Is 
protected  from  all  instnunents  not  recorded,  of 
which  he  hod  no  notice,     Irviiu  v.  CitntpAoil,  6 


118. 


a  landlord  a 


It  of  the 


his  tens  .    , 

rent,  a  sheriff;  who  sells  the  chattels  on  eiecu- 
'  ]n,  without  removing  them,   is   liable  for  the 

itual  value  of  the  property,  unless  it  exceed)  the 

nonnt  of  the   rent.     B*Tktt  y,  Boiide,  3  Dana, 

19, 

62.  The  lien  created  by  an  attachment  of  goods 
on  the   original   writ  will  be   dissolved  if   thw 

Soods  be  not  seized,  on  the  execution,  within  30 
ays  after  the  rendition  of  judgment,  under  the 
provisions  of  sUtaie  of  Maine  of  IBSl,  c.  tiO. 
Whteltr  V,  FUk.,  3  Fairf.  241. 

83.  Where  an  officer  attaching  goods  placea 
Ihem  in  the  hands  of  a  receiptor,  who  delivers 
them  to  the  debtor,  his  lien  is  gone,  and  the  ^oodt 

ay  be  sold  by  the  debtor,  or  attached.  Robmnm 
Man^ld,  13  Pick,  139. 

84.  An  attaching  officer  loses  his  lien  on  a  chat- 
tel, as  agoinat  a  subsequent  attachment  or  bona 
ktU  purchase,  by  lesving  it  in  the  custody  of  ths 
debtor.    FoviToy  v.  Kingtley,  1  Tyler,  294. 

85.  If  the  plaintiff  place  an  offioer  in  defend 
ant's  house,  to  preserve  the  lien  of  an  execution, 
withdrawing  the  officer,  and  allowing  defend- 
ant to  carry  on  his  uaual  business,  is  a  relin- 
quisUmenl  of  the  lien.  Oiuirdions  of  lis  Pout, 
in     V.  Lawrnnte,  4  Testes,  196. 

oc.   Tha   lion    UO'''^   M»    defcndanla   eat^ta. 
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upon  the  defendant*!  lands.    See  Judgment.  Vam 
UoMdaer  r.  Skerif  of  Albany,  1  Cow.  501. 

89.  A  judgment  is  not  a  lien  on  a  term  fi»r 
▼ears,  bat  on  freehold  estates  onlj.  Mtrry  r. 
BaUet,  2  ib.  497. 

90.  A  judgment  is  no  lien  on  the  estate  of  a 
lessee  for  jears.  Vredenberg  r.  Morrit^  1  Johns. 
Cas.223. 

91.  Under  the  acts  of  2Gth  March,  1827,  and 
23d  March,  1829,  to  preserve  the  lien  of  a  judg- 
ment, it  must  be  rerived  within  a  jear  from  the 
latter  date.     Ebright  ▼.  The  Bank,  1  Watts,  397. 

92.  The  sale  of  land,  by  an  administrator  for 
debts  of  the  testator,  divests  the  lien  of  recogni- 
zances  taken  in  the  orphans'  coort,  to  secnre  the 
interest  of  liens.    Cravaford  r.  Crawfordj  2  ib.  339. 

93.  In  Pennsylvania,  the  lien  of  a  judgment 
which  bound  real  estate  is  not  lost,  if,  &et  a 
testatum  JUri  facias  has  been  levied  and  returned, 
the  plaintiff  in  the  writ  ordered  further  proceed- 
ings to  be  stayed,  fitter,  if  personal  property  is 
levied  upon,  and  snflered  to  remain  in  the  hands 
of  the  defendant  in  the  execution.  Green  v.  Al- 
Un,  2  Wash.  C.  C.  280. 

94.  In  Indiana,  a  judgment  is  made  a  lien  bv 
statute  on  the  lands  of  the  debtor,  which  lien  is 
not  limited  to  a  year  and  a  day  or  to  any  other 
period,  though  an  execution  cannot  issue  after  a 
year  and  a  dny,  unless  awarded  on  sdre  facias. 
Ridge  V.  Prather,  1  Blackf  401. 

95.  The  lien  of  a  judgment  is  not  extinguished 
by  the  execution  of  a  replevin  bond,  but  contin- 
ues until  the  judgment  is  actually  satisfied.  Doe 
V.  Roe,  2  ib.  195. 

96.  There  is  no  statute  in  Virginia  making  a 

{'ndgment  a  lien  on  the  lands  of  a  debtor,  but  such 
ien  is  the  consequence  of  a  right  to  take  out  an 
elegit.     United  States  v.  Morrison,  4  Pet.  124. 

97.  A  judgment  is  a  lien  upon  the  debtor's 
lands,  in  Tennessee,  but  this  lien  may  be  lost  b^ 
the  creditor ;  a  contract  to  stay  execution  until 
the  next  term  will  suspend  it  with  regard  to 
other  judgment  creditors.  Porter  v.  Cocke, 
Feck,  30.  See  also,  Mokiere  v.  Abe,  4  Dall.  450. 
Kenper  v.  Hock,  1  Watts,  9. 

98.  In  South  Carolina,  since  the  act  of  1815,  if 
a  debtor,  confined  under  a  ea.  sa.,  be  discharged 
with  his  own  consent,  the  lien  of  a  fi.  fa.,  pre- 
viously issued,  is  revived,  as  weU  as  the  lien  of 
the  judgment.     Hall  v.  Moye,  2  Bailey,  9. 

99.  Trie  judicial  sale  of  land  charged  with  a 
legacy,  payable  in  annual  instalments,  divests  it 
of  the  lien  of  the  instalments  not  due  and  payable 
at  the  time  of  the  sale.  Lobaek*s  case,  6  Watts, 
167. 

100.  Where  a  factor  contracted  for  the  pur- 
chase of  merchandise  for  his  principal,  part  of 
which  had  been  delivered  to  him,  and  he  had  re- 
ceived from  his  principal  more  than  enough  to  pay 
for  the  part  delivered,  including  all  charges,  —  it 
was  held,  that  the  fiictor  had  a  lien  upon  the 
merchandise  in  his  possession  to  indemnify  him 
against  his  liability  for  the  residue.  Stevens  v. 
Robins,  12  Mass.  180. 

101.  A  factor  loses  his  lien  on  the  goods  of  his 
principal,  by  tortiously  pledging  them.  Jartfis 
V.  Rogers,  15  ib.  389,  396.  UoBy  v.  Hvggeford, 
8  Pick.  73,  76. 

102.  The  lien  of  a  factor  is  a  personal  privilege, 
and  cannot  be  set  up  by  any  other  person  in  de- 
fence of  an  action  by  the  principal.  HoUyy.  Hug- 
geford,  ib.  73.  A  factor's  lien  continues  only 
while  he  has  possession ;  and  if  he  pledges  the 
goods  for  his  own  debt,  or  suffers  them  to  be  at- 
tached, or  otherwise  parts  with  them  voluntarily, 
the  lien  is  lost.  ib. 


103.  A  factor,  having  a  lien  on  goods  eoavignea 
to  him,  by  virtue  of  an  agreement  with  his  prin- 
cipal, does  not  preclude  himself  from  insisting  on 
his  lien,  by  holding  ont  his  principal  as  the  own- 
er cf  thie  goods.  Seymsmr  v.  Uoadley,  9  Conn. 
418. 

104.  The  lien  of  an  insurance  broker,  on  a 
policy  for  the  premium,  although  he  has  parted 
with  the  policy,  revives,  if  it  be  again  put  in  hii 
hands  to  be  put  in  suit,  unless  the  manner  of 
parting  with  it  show  his  intention  to  ^nndon 
such  lien.  Spring  v.  S.  C.  ins.  Co.^  8  WheaL 
268. 

105.  Where  the  underwriter  became  a  bankrupt, 
and  the  insurance  broker,  having  a  balance  doe 
to  him  for  losses  paid,  did  not  present  his  claim 
under  the  commission  of  bankruptcy,  but  retained 
in  his  hands  the  policies  and  abandonments,  and 
afterwards,  as  a  remuneration  for  the  losses,  a 
sum  of  money  was  paid  under  the  treaty  with 
Spain,  of  February,  1829,  to  a  third  person,  for 
the  benefit  of  all  parties  interested,  —  it  was  held, 
that  the  insurance  broker  had  a  lien  on  such  sum. 
Jtfoody  V.  Webster,  3  Pick.  424. 

10^  An  insurance  broker,  who  receives  premi- 
ums  and  pays  losses,  has  a  lien,  on  the  policies  and 
abandonments  in  his  hands,  for  a  general  t**!*****^ 
against  the  underwriter,  ib. 

107.  By  the  common  law,  a  carrier  has  both  a 
lien  on  the  goods,  and  an  action  against  the  con- 
signor, for  die  freight.  Haytoard  v.  Middletvn,  1 
Rep.  Con.  Ct.  186. 

108.  The  United  States  has  a  lien  on  goods  for 
duties,  which  ceases  on  the  tender  of  such  duties 
or  the  proper  security  therefor.     Conard  v.  Pa 
cific  ins.  Co.,  6  Pet.  262. 

109.  An  attachment,  at  the  suit  of  the  United 
States,  of  goods  subject  to  a  lien  for  freight,  will 
not  be  valid  against  the  person  havinc  such  lien, 
without  payment  or  tender  of  the  freight.  De  Wolf 
V.  Dearborn,  4  Pick.  466. 

1 10.  It  seems  that  the  United  States  have  no 
lien  on  goods  imported,  for  duties,  due  from  the 
owner  on  other  importations.  Dennis  v.  Harris^ 
5  ib.  120. 

111.  The  lien  of  the  United  SUtes  for  duties 
is  restricted  to  the  specific  goods  on  which  the 
duties  have  accrued,  ib.  9  Pick.  364. 

112.  It  was  held,  that  the  5th  section  of  the 
act  of  congress  of  March  3d,  1797,  relating 
to  debts  due  the  United  States,  did  not  extend 
to  cases  where  a  particular  state  had  a  lien. 
U.  States  V.  Mckolls,  4  Teates,  251.  The  reve- 
nue laws  of  the  United  States  give  them  a  pref- 
erence over  other  creditors  in  several  cases,  but 
must  not  be  so  construed  as  to  destroy  a  prior 
legal  lien.  U.  States  v.  Skeriff  of  CkarUstom, 
Bee,  196. 

113.  If  a  person  have  a  lien  on  goods,  for  tlie 
price  of  hauling  them  to  a  place  of  deposi^  his 
subsequently  claiming  them  as  his  own,  and  re- 
fusing on  that  ground  to  deliver  them  to  the 
owner,  is  a  waiver  of  the  lien.  Picqnet  v.  JITKom^ 
2  Blackf.  465. 

114.  Property  in  the  hands  of  a  third  person, 
having  a  lien  Uiereon,  is  not  attachable  in  a  suit 
against  the  general  owner ;  but  if  the  depository 
waive  his  lien,  the  objection  does  not  lie  in  the 
month  of  the  general  owner.  Meeker  v.  IFiZson, 
1  GalUs.  419. 

115.  An  artizan  has  a  lien  upon  the  article 
manufactured  by  him  until  he  is  paid  for  his 
labor,  or  parts  with  the  possession,  pursuant  to 
the  terms  of  the  agreement.  Moore  v.  Hitekcock^ 
4  Wend.  292. 

116.  Where  labor  is  bestowed  on  articles  under 
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&n  agreement  to  receive  a  note  in  payment,  the 
tien  on  them  is  waived ;  and  where  there  was  no 
such  antecedent  agreement,  the  subsequent  ta- 
king of  a  negotiable  note  waives  the  lien.  Hut- 
ehins  V.  OlctUt,  4  Verm.  549. 

117.  A  lien  is  not  waived  by  the  mere  omis- 
sion to  place  the  refusal  to  deliver  on  account,  on 
the  specific  ground  of  lien.  Everett  v.  Coffin^  6 
Wend.  603. 

118.  A  vendor  of  goods  has  a  lien  upon  them, 
so  long  as  they  remain  in  his  possession  and  the 
vendee  neglects  to  pay  the  price  according  to 
the  conditions  of  sale.  Par  kg  v.  Hatty  2  Pick. 
206,  212.     Barrett  v.  Pritehard,  2  ib.  512,  515. 

119.  Where  goods  are  to  be  paid  for  on  de- 
liveiT,  if,  on  delivery,  the  vendee  refuses  to  pay 
for  them,  the  vendor  has  a  lien  for  the  price,  and 
may  resume  possession  of  the  goods.  Palmer  v. 
Handy  13  Johns.  434.  And  if,  during  the  de- 
livery, or  before  it  is  completed,  the  vendee  sells 
or  pledges  the  goods  to  a  third  person  for  a 
valuable  consideration,  without  notice  to  the 
original  vendor,  the  lien  of  the  latter  will  not  be 
affected,  and  he  may  recover  the  goods  from  the 
subsequent  purchaser  or  pledger,  ib. 

120.  Where  land  is  purchased,  and  a  bond  with 
a  surety  given  for  part  of  the  purchase  money, 
the  lien  of  the  vendor  is  not  to  be  preferred  to 
that  of  judgment  creditors  of  the  vendee,  who 
are  subsequent  to  the  conveyance,  though  they 
had  notice  of  the  amount  due.  KauffeU  v. 
Bowery  7  S.  <&  R.  64.     Semple  v.  Burd,  ib.  286. 

121.  A  person  gave  a  bill  of  parcels  of  goods 
to  another,  and  a  certificate  that  he  held  them 
for  him  on  storage.  The  bill  was  receipted, 
a  negotiable  note  having  been  given  for  the 
amount.  The  lien  of  the  vendor  for  the  price  of 
the  goods  is  extinguished.''  CKapman  v.  Searle,  3 
Pick.  38. 

122.  The^lien  of  a  partner  on  partnership  ef- 
fects arises  on  a  balance  due  him  on  the  part- 
nership accounts,  occurring  after  as  well  as 
before  a  dissolution.  Hodges  v.  Holemauy  1 
Dana,   50. 

123.  One  part  owner  of  merchandise,  who  has 
^iven  bonds,  as  principal,  to  secure  the  payment 
of  the  duties  thereon,  and  who  aflerwards  pays 
the  duties,  acquires  no  lien  upon  the  merchan- 
dise by  virtue  of  any  statute  of  the  United  States. 
Ladd  V.  BiUings,  15  Mass.  15. 

124.  Where  timber  was  consigned  to  one 
who  had  advanced  money  to  the  consignor  to 
purchase  and  prepare  it  for  a  navy-yard,  under 
an  agreement  that  the  person  so  advancing 
should  receive  payment  for  the  timber  of  the 
commissioners  of  the  navy,  to  reimburse  his  ad- 
vances, and  should  also  share  in  the  profits,  and 
the  consignee  received  the  bill  of  lading,  and 
endorsed  upon  it  directions  as  to  the  disposition 
of  the  timber,  —  it  was  held,  that  he  had  suf- 
ficient possession  of  the  timber  to  sustain  a  lien 
upon  it,  although  he  had  not  been  on  board  the 
vessel  after  her  arrival.  JUee  v.  ^ustiny  17 
Mass.  197. 

125.  If  A  deposit  with  B  a  quantity  of  grain 
for  safe-keeping,  and,  at  the  time  of  making  the 
deposit,  borrow  money  and  bay  goods  on  credit 
of  B,  the  law  creates  no  lien  for  the  debt  on  the 
grain,  in  the  absence  of  any  agreement  to  that 
effect.     Picquet  v.  M'Kayy  2  Blackf  465. 

126.  Under  a  written  contract  to  keep  sheep 
for  a  certain  period ;  wash,  shear,  and  do  up 
their  wool,  for  a  certain  sum ;  the  keeper  has 
DO  lien  on  the  sheep  for  his  pay.  Cummings 
V.  Harris,  3  Verm.  245. 

127.  An  incorporated  insurance  company  has 

VOL.   II.  100 


no  implied  lien  on  the  shares  of  the  capital  stock 
for  debts  due  to  the  company  from  any  of  the 
stockholders.  Sargent  v.  Franklin  Ins.  Co.  8 
Pick.  90. 

128.  Where  goods  are  delivered  by  A  to  B,  to 
sell,  and  B  delivers  them  to  a  third  person  to  sell, 
such  third  person  has  no  lien  upon  the  goods,  as 
against  the  principal.  Phelps  v.  Sinclair ,  2  N. 
Hamp.  554. 

129.  The  recognizance  of  a  husband  alone 
before  an  orphans  court,  to  secure  the  valuation 
of  his  wife's  portion  of  land,  does  not  create  a 
lien  on  his  wile's  estate.  Hoffer  v.  Wightmany  5 
Watts,  205. 

130.  An  award  of  arbitrators,  under  the  act  of 
1810,  continues  to  be  a  lien  while  an  appeal  is 
pending,  without  a  set. fa.  to  revive  it.  Dietriches 
Ajrpealy  4  Watts,  208. 

131.  The  reimbursement  of  the  cost  of  the 
moiety  of  a  party  wall,  in  Pennsylvania,  is  only 
a  personal  charge  against  the  builder  of  the 
second  house,  and  not  a  lien  upon  the  house 
itself.     Ingles  v.  Bringhursty  1  Dall.  341. 

132.  The  accounts  between  John  Nicholson, 
and  the  commonwealth  of  Pennsylvania,  or  some 
of  them,  were  so  settled  and  adjusted,  that  the 
balances  or  sums  of  money  thereby  found  due  to 
the  commonwealth,  were  good  and  valid  liens 
on  all  his  real  estate,  throughout  the  common- 
wealth. Livingston  v.  Moore,  1  Bald.  424.  The 
judgment  rendered  by  the  supreme  court  of  the 
state,  in  favor  of  the  commonwealth,  against  said 
Nicholson,  also  constituted  a  good  and  valid  lien 
upon  all  such  real  estate,  ib. 

133.  A  joint  lien  may  be  filed  against  several 
adjoining  houses,  the  property  of  one  person,  and 
each  house  is  then  liable  for  the  whole  debt; 
but  it  does  not  extend  beyond  the  ground  neces- 
sary to  the  use  and  enjoyment  of  tlie  nouse  accord- 
ing to  the  owner's  plan.  Pennock  v.  Hoover,  5 
Rawle,  291. 

134.  A  contracted  with  B  to  manufacture 
boards  for  him,  and  to  transport  them  to  market 
for  a  stipulated  price,  and  by  the  contract  A  was 
to  have  a  lien  upon  the  boards  which  should  be 
delivered  by  him,  after  the  delivery  of  a  specified 
quantity.  The  whole  quantity  of  boards  made 
was  not  sufficient  to  enable  A  to  deliver  the 
specified  quantity  and  satisfy  his  lien,  awing  to 
B's  neglect  to  supply  him  with  sufficient  logs  to 
manufacture  the  boards.  Held,  that  the  com- 
mon-law lien  attached  to  the  last  quantity  manu- 
factured, notwithstanding  the  special  agreement. 
Mount  V.  WiUiamSy  11  Wend.  77. 

135.  The  manufacturer  of  goods  has  a  lien  for 
the  price  of  manufacturing  them.  Tovmsend  v. 
Jfewdly  14  Pick.  332. 

136.  Under  the  Pennsylvania  act  of  22d  March, 
1817,  one  who  does  not  file  his  claim  for  ma- 
terials furnished  within  six  months  of  the  com- 
pletion of  the  buildinf,  cannot  recover  within 
two  years  on  a  scire  facias.  Lewis  v.  Morgan^ 
11  S.  &.  R.  234.  On  the  plea  of  payment,  to 
such  scire  faeiasy  the  invaliditv  of  the  lien  can- 
not be  given  in  evidence,  il.  A  claim  filed 
against  **  the  owners  or  reputed  owners,*'  is  suf- 
ficient.    Harker  v.  Conrad,  12  S.  &  R.  301. 

137.  The  lien  of  a  testatum  execution  on 
land  commences  from  the  time  of  the  delivery 
of  the  writ  to  the  sheriff,  and  the  plaintiff  may 
continue  it  by  issuing  writs  of  venditioni  exponas 
from  term  to  term,  and  delivering  them  to  the 
sheriff.     Cowden  v.  Brady y  8  ib.  505. 

138.  A  sealed  note  given  for  a  sum  in  trust  for 
the  use  of  another  loses  its  lien  in  seven  yean 
after  the  death  of  the  maker,  unless  a  copy  if 
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filed  ameablj  to  tb«  PepntyWiiiit  act  of  1797. 
Klinker's  Appeal,  I  Whart.  57. 

130.  After  leTen  Tears,  the  lands  of  a  decedent 
are  released  from  the  lien  of  his  debts  that  are 
not  of  record;  his  agreements  to  the  contrarj 
will  not  affect  them.  HtmpkUl  ▼.  Carpenter^  € 
Watts,  22.     Comwumweattk  r.  Pool^  ib.  32. 

140.  A  sold  a  yoke  of  oxen  to  B  for  a  stipu- 
lated price,  to  be  paid  at  a  future  day,  A  to  hold 
the  oxen  till  paid  for.  A  permitted  them  to  pass 
into  the  possession  of  B,  idio  sold  them  to  C, 
and  the  latter  to  D,  for  good  consideration,  and 
without  notice  of  A*s  lien.  Held,  that  the  lien  was 
not  thereby  defeated,  but  that  A  could  maintain 
trover  agauist  D  for  the  conversion  of  the  cattle, 
and  that  without  waiting  the  expiration  of  the 
term  of  credit.     TibheUa  t.  7oio2s,  3  Fairf  341. 

141.  Where  a  surplus  remains  in  oourt  from 
the  prboeeds  of  a  sale  made  for  the  benefit  of  a 
lien  creditor,  it  may  be  appropriated  in  payment 
of  other  liens  upon  the  original  property,  bat  not 
of  debts  arising  on  contracts  merely  personal. 
Braektt  ▼.  Th*  HtrcuUSy  Gilpin,  164. 

149.  Where  a  new  county  is  formed  from  an 
old  one,  the  lien  of  judgment  is  continued  in  the 
old  county  under  the  common  law  or  without  any 
specific  proTision.     West^s  AppuU^  5  Watts,  87. 

143.  ffren  if  a  trustee  has  a  lien  on  the  trust 
property,  until  the  expenses  in  relation  to  it  be 
paid,  he  loses  it,  as  between  himself  and  a  pur- 
chaser, bv  Toluntarily  parting  with  the  posses- 
sion.   JohnMon  Y.  Paeker,  1  N.  &  M.  1. 

144.  Where  a  person  has  a  lien  on  certain 
articles  for  work  done  upon  them,  a  delirery  of 
the  articles  without  his  consent  does  not  anect 
his  rights.    Partndg$  r.  D.  CoUtge^  5  N.  Hamp. 

SOD* 

145.  An  execution  executed  upon  the  estate 
of  the  debtor,  previous  to  an  act  of  bankruptcy, 

S'ves  a  lien  to  the  execution  creditor,  provided 
e  levy  be  real  and  henaJuU.   Banut  ▼.  Billing- 
ten,  1  Wash.  C.  C.  29. 

146.  The  act  of  congress,  providing  that,  in 
eases  of  insolvency,  debts  due  to  the  United 
States  shall  be  first  paid,  does  not  create  a  lien 
mpon  the  debtor's  estate,  so  as  to  avoid  convey- 
ances to  a  bona  JUU  purchaser,  made  before  an 
insolvency  be  declared  according  to  law.  Otii 
V.  Warren^  16  Mass.  53. 

147.  A  creditor  under  n,fi.fa,  has  a  stronger 
lien  upon  property  assigned,  under  the  insolvent 
act  of  South  Carolina,  than  a  creditor  under  a 
M.  M.  has.     Cohen  v.  Grtsr,  4  M'Cord,  509. 

148.  Where  the  vendor  of  a  tract  of  land,  hav- 
mg  a  lien  for  the  purchase  money,  obtains  a 
judgment,  upon  which  the  land  is  sold  for  a  suf- 
ficient sum  to  pay  the  whole  amount,  the  lien 
does  not  pass  to  the  purchaser  under  the  execu- 
tion ;  the  sale  extinguishes  the  lien.  M'Jirtkur  v. 
Porter f  1  Ham.  99. 

149.  The  owner  of  a  township  of  land  entered 
into  a  written  contract  with  A  and  B,  in  the  au- 
tumn of  1625,  by  which  they  were  to  cut  all  the 

eine  timber  on  a  certain  tract  in  it,  suitable  for 
cards,  which  a  prudent  man  would  cut,  and  to 
transport  one  fourth  part  of  the  logs  to  a  certain 
place  for  the  owner,  as  his  share ;  the  other 
three  fourths  to  be  taken  to  the  same  place, 
sawed,  and  delivered  to  the  owner;  who  was 
to  retain  his  title  to  the  whole  till  he  should  be 
satisfied  that  his  quarter  part  was  of  an  average 
quality  with  the  residue,  and  till  he  should  be 
paid  thereout  all  which  the  others  might  owe 
him ;  and  if  they  should  fail  to  take  off  the  tim- 
ber in  the  ensuing  winter  and  spring,  they  agreed 
to  pay  him  the  value  of  one  fourth  part  of  what 


might  remain ;  the  timber  to  vtuid  pledged  (or 
the  performance  of  this  part  also ;  and  they  did 
not  cut  the  timber  till  1827;  and  before  it  reached 
its  destined  place  they  sold  it  to  third  pertons, 
from  whose  possession  the  owner  instantly  re- 
plevied it;  the  original  contractors  being  larg^lj 
in  his  debt.  Hereupon  it  was  held,  that  Uie 
owner's  lien  extended  as  well  to  the  logs  cut 
after  the  winter  and  beyond  the  bounds  mentioned 
in  the  contract,  as  to  those  cut  within  them: 
that  a  license  to  cut  Umber  on  the  lands  of  tbe 
the  grantor  is  not  assignable  :  that  the  contract* 
ors  A  and  B  had  no  authority  to  sell  the  logs, 
being  only  bailees  for  a  special  purpose ;  and 
that  immediately  upon  the  sale  to  third  personif 
their  right  as  bailees  terminated,  and  the  owner 
might  replevy  the  logs.  Emerson  v.  Fisk^  6 
Greenl.  900. 

150.  The  sUtute  of  Maine  of  1821,  c.  158, 
{11,  creating  a  lien  on  mill-logs,  acainst  tbe 
general  owner,  in  favor  of  those  who  noat  them 
to  market  with  their  own  timber,  in  which  tbej 
happen  to  be  intermingled,  does  not  apply  in 
favor  of  a  wilful  trespasser,  against  the  owner  of 
the  land  on  which  he  had  cut  tbe  logs.  Ditimd 
r.Fisks,  9ib.21. 

151 .  Where  goods  in  the  possession  of  a  ptrtj 
who  had  a  lien  on  them  were  attached,  and  he 
receipted  for  them  to  the  officer,  under  an  agree- 
ment that  he  should  continue  to  retain  for  his 
lien ;  and  afterwards  they  were  attached  at  his 
own  suit,  though  it  did  not  appear  that  his  writ 
was  designed  to  cover  the  demand  for  which  he 
had  the  lien,  and  he  receipted  for  them,  still 
asserting  his  liea,  it  was  held,  that  the  lien  wu 
not  discharged.  Townsend  v.  Aetre//,  14  Pick 
332.  These  attachments  having  been  made  on 
writs  against  a  netMon  who  was  not  the  owner  of 
the  goods,  and  the  general  owner  having  brought 
replevin  against  the  attaching  officer,  it  was  held, 
that,  although  the  attachments  wei^  void,  and 
the  c^fendant  could  not  justify  aa  an  officer,  he 
might,  nevertneless,  defend  the  detention  of  the 
goods  a»  the  servant  of  the  party  having  the 
lien.  ib. 

152.  Where  a  large  number  of  logs  were  sawed 
into  boards  by  A  for  B,  under  one  contract,  it 
was  held,  that  A  had  a  lien  on  every  parcel  o[ 
the  boards,  for  the  price  of  sawing  the  whole. 
Partridge  v.  /).  College^  5  N.  Hamp.  286. 

153.  where  it  was  stipulated,  by  a  brickmaker, 
that  the  lessees  of  a  brick-yard  should  retain  the 
bricks  to  be  made,  as  security  for  advances  to 
him,  it  was  held,  that  the  bricks  became  pledged 
as  fkst  as  they  were  made.  It  was  also  held,  that 
such  a  lien,  with  the  consent  of  the  brick- 
maker,  was  assignable.  MaconUter  v.  Parker^  U 
Pick.  497. 

154.  The  lien  which  a  widow  haa,  bythemtei 
tate  laws  of  Pennsylvania,  in  lands,  is  not  di- 
vested by  a  sheriff's  sale  under  a  judgment  prior 
to  her  lien.     JF^Aer  v.  Kean^  1  Watts,  259. 

155.  In  Indiana,  lands  purchased  by  a  debtor^ 
after  judgment  against  nim,  and  aliened  be* 
fore  execution  to  a  bona  fide  purchaser,  are 
bound  by  the  lien.  Ridge  v.  Pratker^  I  Black£ 
401. 

156.  Aand  B  levied  on  the  life  estate  of  ibe 
husband,  the  fee  being  in  the  wife.  Before  the 
expiration  of  a  year  fh>m  the  levy,  the  husband 
and  wife  united  m  conveying  the  fee  to- A  and  B 
to  a  part  of  the  land  levied  on,  and  A  and  B  there- 
upon conveyed  their  interest  in  the  residue  to  C 
O,  the  father  of  the  husband.  Held,  that  this 
did  not  operate  as  a  discharse  of  the  prior  lerjo/ 
A  and  B,  so  as  to  let  in  and  perfect  the  title  «i 
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der  a  snbtequent  levy  on  the  ■amelend.  Buhhard 
T.  Remiek.  1  Fairf.  140. 

157.  It  is  a  un'iTenal  rule,  that  a  prior  Iten 
gires  a  prior  claim,  which  is  entitled  to  prior  sat- 
isfaction, out  of  the  subject  it  binds,  unless  the 
lien  be  intrinsically  defective,  or  be  displaced  by 
some  act  of  the  party  holding  it,  which  shall  postr 
pone  him,  in  a  court  of  Uw  or  equity,  to  a  subse* 
qnent  claimant.  Rankin  r.  SchatxtU^  12  Wheat. 
177.  The  single  circumstance  of  not  proceeding 
on  it  until  a  subsequent  lien  has  been  obtained 
and  carried  into  execution  has  never  been  con- 
sidered such  an  act.  ib. 

156.  The  mere  lodgment  of  a  writ  in  an  offi- 
cer's hands  does  not  give  a  priority  of  right.  An 
attachment  first  levied  is  to  be  preferred.  HUek" 
horn  T.  Radcliffle,  Const.  Rep.  83. 

159.  To  determine  whether  a  mortgagre  or  a 
judgment  has  the  preference,  the  precise  time  the 
deed  was  executed,  and  the  judgment  rendered, 
must  be  considered.  Ex  parte  sSagg^  1  N.  &  M. 
405. 

160.  If  ^oods  be  deposited  by  a  debtor  in  the 
hands  of  his  creditor,  for  a  particular  purpose,  or 
on  a  particular  trust  or  confidence,  the  creditor 
has  no  such  lien  upon  them,  by  reason  of  his  pos- 
session, as  will  entitle  him  to  retain  them  as  se- 
curity for  his  debt.  Jarvis  v.  Rogers,  15  Mass.  369. 

161.  A  mere  creditor,  happening  to  have  in 
his  possession  specific  articles  belonging  to  his 
debtor,  has  no  lien  upon  them.  JJUen  v.  JIfag- 
guire,  ib.  490. 

162.  An  attorney's  lien  on  the  cause  for  his 
fees,  does  not  exist  till  judgment  is  entered.  Pot» 
Ur  V.  Mayo,  3  Greenl.  34.  Therefore  where,  in 
a  case  reserved,  after  the  opinion  of  the  court  was 
pronounced  in  favor  of  the  plaintifi",  he  forthwith 
assigned  his  interest  in  the  judgment,  and  the 
defendant,  during  the  term,  and  t^fore  judgment 
was  actually  entered,  paid  the  whole  amount  to 
the  assignee,  it  was  holden,  tliat  the  attorney's 
lien  was  thereby  defeated.  t6. 


LIMITATIONS  OP  ACTIONS. 

1    Of  ike  Construction  and  Operation  of  Statutes 
of  Limitations,  in  general,  ana  to  what 
Demands  they  apply. 
11     Of  the  Time  toithin  which  Actions  must  be 
brought.      ( a.)  Real  and  mixed  JicOons. 
( b.)  PersoiuU  Actions. 
ni     Of  the  Time  when  the  Statutes  begin  to  run. 
IV.    Of  the  Exceptions  in  the  Statutes,  (a.)  What 
will  suspend  their  Operation,  and  Dis' 
abilities   to    sue,    in    general,     (b.)  in- 
fancy and  Coverture.  (  c.)  Absent  Parties. 
(d.)  Merchants*  Accounts  and  other  Ac- 
counts,    (e.)  Attested  J^ote,  Fraud,  and 
/art  Payment, 
the  Renewal  of  the  Demand  by  a  new 
Promise,     (sl.)    In  general,      (b.)  Form 
and  Jfature  of  the  new  Promise.    (  c.)  By 
and  to  whom  it  must  be  made. 
VI.    Of  issuing  a  Writ  to  save  the  StatuU. 
VII.    Cfthe  Pleadings  and  Evidence. 

I  Cfthe  Construction  and  Operation  cf  Statutes  of 
lAmitation,  in  general,  and  to  what  Demands 
they  apply. 

1.  The  statute  of  limitations  of  the  state  in 
which  the  action  is  brought  is  to  govern,  and  not 
that  of  tiie  place  of  the  contract.  Graves  ▼. 
Qraves,  2  Bibb,  207.    Hankins  t.  Barney,  5  P^t, 


457.  Levy  r.  Boas,  2  Bailey,  217.  HhUun  r. 
Townes,  1  Hill,  S.  C.  439.  MCluny  v.  SUliman, 
3  Pet.  270.  Ward  v.  HalUm.  2  Dall.  217.  MEl- 
movie  V.  Cohen,  13  Pet.  312.  Ward  r.  Hallara, 
1  Yeates,  329.  Richards  r.  Biekley,  13  8.  &  R. 
395.  Leroy  v.  Crowninshield,  2  Mason,  151. 
Jones  V.  Hook,  2  Rand.  303.  J^ash  v.  Tapper,  1 
Gaines,  403.  Ruggles  T.  Keeler,  3  Johns.  263. 
Uneoln  v.  BatteUe,  6  Wend.  475.  WiUiams  v. 
Preston,  3  J.  J.  Marsh.  600.  BisseU  v.  Hall,  11 
Johns.  168.     Cottier  v.  Poge,  8  Verm.  150. 

2.  The  general  statute  of  limitations  in  Massa- 
chusetts does  not  apply  to  trusts.  Hemenway  t. 
Oates,  5  Pick.  321. 

3.  But  the  Pennsylvania  statute  of  limitations 
applies  to  cases  of  implied  or  constructive  trusts. 
Walker  v.  Walker,  16  S.  &  R.  379. 

4.  The  statute  of  limitations  in  Tennessee  will 
not  be  a  bar  where  the  technical  relation  of  trus- 
tee and  cestui  que  trust  exists,  and  over  which  a 
court  of  equity  has  exclusive  jurisdiction.  Cocke 
V.  MQinnis,  Mart.  &  Terg.  361. 

5.  Devise  of  land  to  A  for  life,  remainder  to 
the  demandant  in  fee.  Tenants  enter,  and  hold 
for  more  than  six  years,  under  an  invalid  pur- 
chase. A  dies,  and  the  demandant  brings  hit 
writ  offormedon.  Held,  that  the  tenants  are  en- 
titled to  the  benefit  of  the  limitation  and  settle- 
ment act.     Heath  v.  WeUs,  5  Pick.  140. 

6.  Statute  1817,  c.  190,  $  12,  whereby  actions 
to  recover  real  estate,  sold  by  administrators,  &.c.^ 
are  limited  to  five  years,  applies  only  to  sales 
made  after  the  passing  of  the  statnte.  Holyoke 
V.  Haskins,  ib.  20. 

7.  Such  a  sale,  made  before  the  passing  of  the 
statute,  may  be  avoided  afler  the  lapse  of  20 
years,  ih. 

6.  The  statute  of  limitations  maybe  pleaded  in 
bar  to  an  action  of  assumpsit,  brought  by  a  surety 
in  a  bond  against  the  principal  to  recover  the 
money  which  the  surety  had  been  obliged  to  pay 
on  the  bond.     Penmman  v.   Vinton,  4  Mass.  276. 

9.  An  attorney  may  plead  the  statute  of  limita- 
tions in  a  suit  brought  against  him  by  his  client. 
Stafford  v.  Richardson,  15  Wend.  302. 

10.  The  act  of  limitations,  in  Maryland,  was 
held  no  bar  to  an  action  of  assumpsit,  against  an 
agent,  for  money  received  more  than  three  years 
before  suit  brought.  Grant  v.  BeaUy  4  Har.  6l 
M'Hen.  419. 

11.  The  offence  of  negro-stealing  is  not  within 
the  statute  of  Alabama,  of  1807,  which  limits  the 
prosecution  for  certain  offences  to  one  year. 
PHnce  V.  State,  3  Stew.  &  Port.  253. 

12.  The  sUtute  of  limitations  of  21st  James  I,  c. 
16,  and  32d  Henry  8,  c.  2,  extends  to  Pennsyl- 
vania. Boehm  ▼.  Engle,  1  Dall.  15.  Morris  v. 
Vandoren,  ib.  64.     Biidle  v.  Shi^en,  ib.  19. 

13.  The  court,  in  Pennsylvania,  will  not  open 
a  regular  judgment,  to  let  in  the  statute  of  limi- 
tations,    brown  V.  Sutter,  ib.  239. 

14.  The  law  which  limits  suits  by  the  postmas- 
ter-general against  sureties  to  two  years  after  a 
default  of  the  principal,  does  not  operate  in  cases 
of  balances  unpaid  at  the  end  of  a  quarter,  which 
are  subsequently  liquidated  by  the  receipts  of  a 
succeeding  one.  Postmaster' General  ▼.  Jforvel, 
Gilpm,  106. 

15.  "The  provisions  of  the  act  of  3d  March, 
1825,  releasing  the  sureties  of  a  deputy-postmas- 
ter, where  suit  is  not  brought  within  two  yearn 
afler  a  defiiult,  do  not  apply  to  a  default  which 
occurred  before  the  passing  of  the  act.  PostmaS' 
ter' General  v.  Rice,  ib.  554. 

16.  A  mortage  of  personal  estate,  ipren  tc 
secure  a  debt  by  book,  is  not  a  seeurity  given  for 
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it,  which  takes  it  out  of  the  etatute  of  limita- 
tions in  Connecticut.     CUrk  r.  Bull,  2  Root,  329. 

17.  A  simple  contract  debt  is  not  protected 
from  the  statute  of  limitations  by  ha^inje  collat- 
eral security.  StaywuJttr  v,  WuMon^  1  FennsjI. 
S16. 

18.  By  the  express  provision  of  the  Pennsyl- 
▼ania  insolvent  act,  the  statute  of  limitaUons  does 
not  run  against  the  debts  of  an  insolvent  debtor. 
FeaUur's  Appeal^  ib.  322. 

19.  The  operation  of  the  statute  of  limitations 
of  Tennessee  can  be  stopped  only  by  suit,  if  the 
party  claiming  under  it  has  had  peaceable  pos- 
session for  seven  years.  But  such  a  possession 
cannot  exist  if  the  party  having  the  better  riffht 
takes  actual  possession  in  pursuance  of  hLs  right. 
JfClunf  V.  Ross,  5  Wheat.  116. 

20.  If  a  slave  be  taken  from  the  possession  of 
his  owner  by  fraud  and  violence,  unaccompanied 
by  any  bona  fide  claim  of  property,  no  length  of 
time  will  bar  the  action  of  the  true  owner.  Kitty 
V.  Fitxkugh,  4  Rand.  600. 

21.  The  time  required  to  bar  a  claim  by  the 
statute  of  limitations  is  not  affected  by  the  trans- 
fer of  such  claim.  M'Ewen  v.  Girard,  2  Rawle, 
311. 

22.  The  5th  section  of  the  Virginia  act  of  lim- 
itations of  1792  does  not  apply  to  judgments 
which  existed  before  that  act  took  effect.  Day 
V.  Pickett,  4  Munf.  104. 

23.  Thero  is  no  limitation  by  statute,  in  Vir- 
ginia, to  an  action  of  debt,  or  scire  facias,  on  a 
judgment,  except  only  in  the  case  of  a  judgment 
on  which  no  execution  has  been  taken  out ;  and, 
in  cases  of  executors  and  administrators,  upon 
a  judgment  against  the  testator  or  intestate. 
Randolph  v.  Randolph,  3  Rand.  490. 

24.  The  Virginia  act  of  limitations  is  held  not 
to  bar  a  motion,  in  behalf  of  the  commonwealth, 
against  a  person  who  is  accountable  for  the 
receipt  of  public  money.  Kemp  v.  Comfnon- 
wealth,!  H.  4k  M.  85 

25.  nor  will  not  bar  a  motion  against  a  sheriff, 
for  clerk's  tickets,  put  into  the  hands  of  his 
deputy  for  collection.     Lee  v.  Peachy,  3  Call, 

26.  Motions  are  included  in  the  terms  '*  suits 
and  acUons,"  in  the  Virginia  act  of  1789,  limit- 
ing suits  upon  penal  statutes.  Auditor  of  Ac- 
counts V.  Graham,  1  Call,  475. 

27.  If  money  be  received  as  a  deposit  for 
special  purposes,  and  misapplied,  the  defendant, 
with  whom  it  is  deposited,  oannot  set  up  the 
statute  of  limitations.  Johnston  v.  Humphreys.  14 
S.  &  R.  394. 

28.  The  statute  of  limitations  may  be  pleaded 
in  bar  of  an  action  against  a  common  carrier,  for 
fraudulently  embezxling  goods  intrusted  to  his 
care.     Cook  v.  Darby,  4  Munf.  444. 

29.  An  agreement  between  debtor  and  creditor, 
that  a  suit  shall  not  be  brought  upon  an  account 
until  the  debtor's  return  from  a  voyage  to  Europe, 
is  a  good  bar  to  the  act  of  limitations  during  his 
absence  upon  said  voyage.  HoUaday  v.  Little- 
page,  2  Munf  316. 

30.  A  promissory  note  of  November  6,  1787, 
held  barred  by  the  Vermont  statute  of  limiUtions 
of  March,  1787,  taken  in  connection  with  the 
act  of  28th  of  October,  1790.  BaiUy  v.  RusseU, 
1  Tyler,  334. 

31 .  Under  the  Vermont  statute  of  limitations, 
of  November  6,  1797,  an  indictment  for  perjury 
must  be  brought  within  three  years  from  the 
time  of  the  perjury  alleged  in  the  indictment. 
State  V.  /.  P.  ib.  284. 

32.  VMet  the  Vermont  act  of  1808,  an  action 


of  debt  for  the  penalty  of  a  fraudulent  eonTej- 
ance  is  not  within  the  requxements  of  the  statute 
of  limitations  as  to  a  minute  of  the  day,  dec,  of 
its  being  exhibited.    Denton  v.  Crook,  Brayt  188. 

33.  If  defendant  in  ejectinent  prove  purciuue 
of  the  whole  of  the  lot  demanded,  and  that  15 
yean  before  action  brought  he  took  poaiestion, 
and  cleared  a  part,  e.  g.  an  acre,  he  will  hold  the 
whole  under  the  Vermont  statute  of  limitatiom. 
Pearsal  v.  Thorp,  1  Chip.  92. 

34.  A  possession  originally  without  title  most 
be.  clearly  shown  to  have  been  notorioas,  onin- 
ternipted,  and  with  exclusive  claim  of  title  fw 
full  15  years,  to  bar  the  owner's  action  under  the 
Vermont  statute.  Hapgood  v.  Bwrt,  4  Verm. 
155. 

35.  An  action  on  a  claim  allowed  by  conunis> 
sioners  a^^ainst  the  estate  of  a  deceased  insolvent 
is  not  within  the  statute  of  limitations  of  Ver- 
mont.    Atherton  v.  Flagg,  2  Chip.  61. 

36.  The  Vermont  statute,  limiting  actions  of 
debt  and  sd.  fa.  on  judgment  to  eight  yean,  doM 
not  extend  to  sd.  fa's  brought  under  the  9tb 
section  of  the  act  directing  the  serving  and  leTj- 
iuff  of  execution.     Barter  v.  Tucker,  1  ib.  353. 

37.  The  statute  of  limitations  of  Vermont  does 
not  apply  to  bonds ;  but  no  period  short  of  20 
years,  if  unaccompanied  by  other  circumstances, 
will  be  considered  as  authorizing  a  presumptios 
of  payment.     Mattocks  v.  BeUaniy,  8  Verra.  470 

38.  The  provincial  act  of  Lower  Canada,  of 
1793,  for  the  discharge  of  promissory  notes  not 
sued  in  five  years,  is  a  statute  of  limitatiou. 
Cartier  v.  Page,  ib.  150. 

39.  The  riffht  of  a  plaintiff  to  recover  property 
is  not  barred  oy  the  possession  of  the  defendant, 
accompanied  by  a  claim  of  title  to  the  property, 
for  more  than  three  years  before  the  institution 
of  the  suit,  in  Maryland,  if  the  possession  wu 
originally  acquired  by  loan,  and  the  plaintiff  hai 
no  knowledge  of  the  adversary  claim  of  the  de- 
fendant three  years  before  the  suit  was  brought 
Callis  V.  Tolson,  6  Gill  &.  Johns.  80. 

40.  The  act  of  limitations  was  held  a  bar  to  an 
action  by  a  ward  against  his  guardian,  to  recovei 
property  of  the.  ward,  which  the  guardian  wu 
charged  with  having  converted  to  his  own  use, 
and  assumed  to  pay  upon  the  liability  resulting 
from  the  convenion.  Green  v.  Johnson,  3  ib. 
389. 

41.  An  heir  in  tail  is  not  barred  by  the  statute 
of  limitations  where  the  tenant  in  tail  has  con- 
veyed the  estate  and  delivered  possession.  Cket- 
eldine  v.  Brewer,  4  Har.  &  M'Hen.  487. 

42.  The  Maryland  act  of  limitations  is  a  bar  to 
an  action  brought  within  one  year  after  a  former 
action  had  been  struck  off  the  docket  of  the  court 
Cawood  V.  Whetcrofi,  1  Har.  &,  J.  103. 

43.  Where  the  defendant,  m  replevin  for  a 
slave,  had  been  in  possession  of  the  slave  for 
three  years  prior  to  the  instituUon  of  the  suit, 
holding  her  as  his  own  property,  it  was  held,  in 
Maryland,  that  the  statute  of  limitations  wa^  a 
bar  to  the  plaintiffs  recovery,  notwithstanding 
the  property  in  the  slave  had  been  in  the  plain- 
tiff, and  the  slave  was  by  him  loaned  for  an 
indefinite  time  to  A,  who  during  such  loan  sold 
the  slave  to  the  defendant ;  and  uthough  the  suit 
was  brought  within  three  years  from  the  time  the 
plaintiff  knew  of  such  sale.  Ratrie  v.  Sanders^  2 
ilar.  &  J.  327. 

44.  The  Kentucky  sUtute  of  1811,  limiting 
motions  to  quash  sales  of  land  on  execution  to 
one  year,  does  not  apply  to  a  case  where  the 
sheriff,  at  the  sole,  announced  that  a  greatei 
amount  was  due  in  virtue  of  the  execution  thar 
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was  really  due  by  it,  and  the  land  was  sold  **  for 
the  amount  of  the  execution."  Carlile  y.  CarlUe^ 
7  J.  J.  Marsh  624. 

45.  A  person  who  entered  and  holds  land  by 
executory  contract  and  lease  of  another  'person, 
cannot,  by  gifing  him  notice  that  he  disclaims  to 
hold  any  longer  under  him,  and  that  he  has  pur- 
chased of,  and  will  hereafler  hold,  under  another, 
thereby  stop  the  statute  of  limitations  from  run- 
ning against  the  claim  under  which  he  thus 
attempts  to  shield  himself  from  the  rightful 
authority  of  his  landlord.  Myers  y.  Bufordf  ib. 
2S0. 

46.  In  New  York,  the  trustees  of  an  absent  or 
absconding  debtor  may  avail  themseWes  of  the 
statute  to  the  same  extent  that  the  debtor  might 
have  done.     Peck  v.  Randall,  1  Johns.  165. 

47.  Under  the  Kentucky  statute,  the  motion 
of  a  county  creditor  against  a  delinquent  creditor 
is  not  barred  by  any  statute  of  limitations,  nor 
affected  by  lapse  of  time  short  of  20  years. 
Gaitker  v.  Slaughter,  1  Dana,  369. 

48.  Where  a  promissory  note  was  filed  in  set- 
off in  a  chancery  cause,  which  was  disallowed  as 
such  by  the  decree,  without  prejudice  to  the 
holder's  right  of  action  thereon  at  law,  it  was 
held,  that  this  case  did  not  come  within  the 
10th  section  of  the  act  of  Alabama  of  1802,  <«  for 
the  limitations  of  actions,"  which  provides  that 
if  judgment  be  given  against  the  plaintiff,  ih  cer- 
tain cases  after  the  period  of  limitation  is  passed, 
be  may  bring  a  new  action  in  a  limited  time. 
CummtnM  v.  Colgin,  3  Porter,  393. 

49.  A  party  holding  a  slave  that  belongs  to 
another  gives  it  away,  but  retains  possession  till 
his  death,  which  happens  before  the  right  of  the 
true  owner  is  barred ;  the  slave  is  then  delivered 
to  a  distributee,  who  keeps  the  slave  until  the 
right  is  barred ;  the  statute  of  limitations  operates 
ii  favor  of  the  distributee,  and  not  of  the  donee. 
:^ate  V.  Barrett,  2  Dana,  426. 

50.  The  Virginia  statute  of  limitations  is  no 
oar  to  a  British  creditor's  demand  on  a  promis- 
sory note  dated  August  21st,  1772,  although  one 
of  (he  plaintiffs  was  in  the  country  after  the  treatj 
of  peace,  viz.,  in  1784,  and  remained  here  until  his 
death,  in  1785.     Hopkirk  v.  Bell,  4  Cranch,  163. 

51.  The  statute  of  limitations  is  no  bar  to  an 
action  to  recover  a  plaintiffs  distributive  share 
of  the  personal  property  of  an  estate.  Patterson 
V.  Mchol,  6  Watts,  379. 

52.  The  9th  section  of  the  statute  of  limita- 
tions of  North  Carolina,  of  1715,  relating  to 
creditors  of  deceased  persons,  was  repealed  by 
the  act  of  1789,  c.  23.  Ogden  v.  Blackledge,  2 
Cranch,  272. 

53.  In  Ohio,  before  the  statute  of  1824,  debt 
on  simple  contract,  where  the  indebtedness  was 
evidenced  by  any  matter  not  properly  a  subject 
of  book  account,  was  not  barred  by  the  statute 
of  limitations.     Tupper  v.  Tupper,  3  Ham.  387. 

54.  A  qui  tarn  action,  on  tne  4th  section  of 
the  New  York  statute  of  frauds,  is  not  within  the 
statute  of  limitations.  WUcox  v.  Fitch,  20  Johns. 
472. 

55.  The  limitation  to  actions  of  ejectment  for 
dower  created  by  the  New  York  revised  statutes 

requiring  a  woman  to  demand  her  dower  within    •^— ,    -    , 

20  years  after  the  death  of  her  husband,  does  not  1  this  statute  wou\d  Yk^ve  \>een  \>aTted  by  the  statr 

pply  where  the  husband  died  previous  to  th..     ilte  of  Vimx\j,\ioP«.^^^  ^'^>.*^^^^I  i?,.^^'''?^^^ 


57.  It  seems,  also,  that  the  limitation  cannot 
be  interposed  as  a  bar,  where  the  widow  has 
been  in  possession,  either  with  or  without  suit; 
and  is  subsequently  ousted,  ih. 

58.  The  statute  of  limitations  of  James  doefi 
not  apply  to  New  Jersey ;  and  ejectment  may 
therefore  be  brought  after  20  years'  adverse  pos- 
session.    Denn  v.  Pissant,  Coxe,  220. 

59.  Twenty  years*  adverse  possession*  against 
the  tenant  in  tail  will  bar  the  right  of  entry  of 
the  issue,  in  Maryland.  Martinme  v.  Troop,  3 
Har.  &  M'Hen.  244. 

60.  A  sheriffs  deed,  which  is  void  for  want  of 
jurisdiction  in  the  court  under  whose  judgment 
the  sale  took  place,  is  not  such  a  conveyance  as 
that  a  possessipn  under  it  will  be  protected  by 
the  statute  of  limitations.  Walker  v.  Turner,  9 
Wheat.  541. 

61.  An  action  on  the  case  against  a  sheriff,  for 
an  escape,  is  not  barred  by  the  Maryland  act  of 
limitations.  French  v.  O^A'eale,  2  Har.  &>  M'Hen. 
401. 

62.  In  replevin  for  negroes  in  Maryland,  it 
was  held,  that  the  owner  of  the  property  was  not 
barred  by  the  statute  of  limitations,  where  the 
possession  had  been  out  of  him  by  his  consent. 
Ward  V.  Reeder,  2  ib.  145. 

63.  The  lord  proprietary  of  Maryland  is  barred 
by  the  act  of  limiutions  of  July  10,  1729,  c.  25, 
in  actions  brought  by  him  on  sheriffs'  bonds. 
Lord  Proprietary  v.  Bond,  1  ib.  210. 

64.  The  uninterrupted  possession  of  one  joint 
tenant  for  20  years  will  not  bar  the  other.  John- 
son  V.  Howard,  ib.  281. 

65.  The  Maryland  statute  of  limitations  does 
not  extend  to  the  location  of  lands.  Miller  v. 
Hynson,  ib.  84. 

66.  Five  years'  uninterrupted  adverse  posses- 
sion of  a  slave  not  only  bars  the  remedy  of  the 
former  owner,  but  vests  the  absolute  legal  right 
in  the  possessor.  Smart  v.  Bough,  3  J.  J.  Marsh. 
363. 

67.  The  Maryland  act  of  limitations  was  sus- 
pended by  the  act  of  1782,  c.  55,  §  5.  Johns  t. 
Lane,  3  Har.  &  M'Hen.  398. 

68.  The  statute  of  21st  James  1^  o.  16,  has  been 
adopted  in  Maryland.  Pancoast  v.  Addison^  1 
Har.  &  J.  350. 

69.  The  Maryland  statute  is  in  force  in  Wash- 
ington county,  District  of  Columbia.  Bank  of 
Alexandria  v.  Dyer,  14  Pet.  141. 

70.  The  operation  of  the  statute  of  limitations 
was  not  suspended  while  the  Pennsylvania  act 
of  13th  March,  1812,  for  the  relief  of*^  insolvents 
in  Philadelphia,  was  considered  constitutional. 
Hudson  v.  Carey,  11  S.  &  R.  10. 

71.  The  New  York  act  of  March  28th,  1797, 
limiting  the  period  of  bringing  claims  against 
forfeited  estates,  was  not  intended  to  bar  those 
against  whom  the  forfeiture  had  passed,  but  to 
bar  the  claims  of  strangers  to  tne  forfeiture. 
The  mischief  apprehended  was  the  loss  of  deeds, 
which  was  feared  in  the  case  of  strangers  only. 
Fisher  v.  Harnden,  Paine,  55. 

72.  The  Massachusetts  sUtute  of  1793,  c.  75, 


apply  where  the  husband  died  previous  to  tKp     nte  of  \^V^\^s&QX^f^'^^'^^^''y^^^^ 

revised  statutes  going  into  effect.     Sayre  v.  Hr.**  I    undcT  cv»    iv  *►  ^ctlwti*  w««^«  **  delicto,     i^ooic 

«sr,  8  Wend.  6Bl.  ^A^^^D^^^  ♦  v.w™a 
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56.   It  seems,  however,  that  the  limitatioi^ 
apply  to  cases  of  previous  death,  if  the  actirv  M^U 
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vpoB,  does  not  ffira  Buoh  creditor  a  right  of  tc- 
tion  more  than  tour  jeart  after  the  time  limited 
by  the  Maaaachnietts  sUtute  of  1788,  e.  66,  and 
1791,  c.  88.    Johnson  r.  Ubby,  15  Mara.  140. 

74.  If  a  judgment  be  recovered  against  an 
executor  or  administrator,  and  afterwards  an 
action  be  brought  against  a  surety  in  the  probate 
bond  to  recover  the  amount  of  snch  judgment, 
he  may  avoid  the  action  against  him  by  pleading 
that  the  action  against  the  executor  or  adminis- 
trator, in  which  iudgment  was  rendered,  was  not 
commenced  within  four  years  from  the  time  of 
his  accepting  the  trust;  for  the  surety  is  not 
barred  bjr  a  judgment  suflered  by  the  executor 
or  administrator  from  a  protection  which  the  law 
intended  for  his  benefit.     Dawes  r,  54ed,  ib.  6. 

75.  Where  the  statute  of  limitations  once  be- 
gins  to  run  against  an  heir  in  tail,  no  subsequent 
event  can  interrupt  its  progress ;  and  when  it 
has  run  20  years,  no  formedon  can  afterwards  be 
maintained.     Dow  v.  Warren^  6  ib.  328. 

76.  If  a  creditor,  who  has  obtained  judgment 
and  execution  against  the  goods  and  estate  of  a 
deceased  debtor,  neglect,  for  the  period  of  20 
years,  to  levy  his  execution  upon  the  lands  of 
such  deceased  debtor,  they  would  probably  be 
liberated  from  the  lien  created  by  the  Massachu- 
setts statute  of  1783,  c.  59,  }  2,  and  the  right  of 
the  creditor  to  levy  his  execution  upon  them 
wottld  be  barred.  Oore  v.  Braxitr,  3  ib.  523, 
542.     Wyman  v.  Brifden,  4  ib.  150, 155. 

77.  Possession  of  land,  without  actual  resi- 
dence, will  not^bring  a  person  within  the  pro- 
tection of  the  seven  years'  limitation  act  of  Ken- 
tucky.   May  V.  Jones^  4  Litt.  21. 

78.  The  seven  years'  limitation  act  of  Ken- 
tucky does  not  spply  to  ejectments  brought  be- 
fore the  1st  of  January,  1816.  Taylor  v.  Taylor , 
SA.K.  Marsh.  18. 

79.  A  judgment  in  ejectment,  never  executed, 
and  under  wnich  possession  has  never  been  sur- 
rendered, does  not  stop  the  running  of  the  stat- 
ate  of  limitations.  Smith  v.  Hornback.  4  Litt. 
232. 

80.  The  Kentucky  stotute  of  1809  will  not 
avail  those  who  have  not  been  in  possession  of 
the  land  in  dispute.  Marshall  r.  M  Queen,  3  ib. 
468. 

81.  The  settlement  required  by  the  statute, 
limiting  the  time  of  bringing  suits  against  actual 
settlers,  is  a  settlement  and  residence  on  the 
land.     Hog  v.  Perry^  1  ib.  172. 

82.  Where  a  woman  was  a  feme  covert  before 
possession  of  her  lands  was  taken  by  the  de- 
fendant, and  has  been  ever  since,  the  Kentucky 
statute  of  limitations  of  1809  is  no  bar  to  a  suit 
by  the  husband  and  wife.  Marshall  v.  JIT  Queen, 
3ib.  468 

83.  A  motion  against  a  clerk  for  having  issued 
an  erroneous  fee-bill,  as  given  by  the  Kentucky 
act  of  1816,  is  an  action  witiiin  the  meaning  of 
the  act  of  1796,  limiting  prosecutions,  on  penal 
acts  of  assembly,  to  one  year.  Chiles  v.  Harri- 
son^ 1  ib.  150. 

84.  Seven  years'  adverse  possession  in  a  junior 
patentee  bars  an  elder  patentee,  under  the  Ken- 
tucky statute  ««to  compel  the  speedy  adjust- 
ment of  land  claims,"  unless  the  elder  patentee 
brings  himself  under  some  of  the  reservations  of 
the  statute.     Skyle  v.  King,  2  A.  K.  Marsh.  Sa*). 

85.  The  statute  of  limitations  applies  to  suits 
brought  by  petition  and  summons.  Banks  v. 
CoyUy  ib.  564. 

86.  Accounts  between  a  principal  and  factor 
are  not  within  the  Pennsylvania  statute  of  limi- 
tations    StUes  T.  Donaldson^  2  Dall.  264. 


87.  The  Maryland  statute  of  limitatioos  ol 
three  years  is  a  good  bar  to  an  action  of  aniuap* 
sit  for  money  had  and  received,  brought  to  ttj  a 
title  to  lands  in  the  city  of  Washinffton,  ander  the 
5th  section  of  the  act  of  Maryland  of  Novpinber 
1791,  c.  45.     Beatty  v.  Bumes^  8  Cranch,  98. 

88.  A  recital  in  a  deed  is  good  evidence  to 
take  a  case  out  of  the  statute  of  limitatioBi 
King  V.  Riddle,  7  ib.  16d. 

89.  Where,  by  the  statute  of  limitations  in  Ohio, 
an  action  is  barred  by  its  denominalioii,  the 
court  cannot  look  into  the  cause  of  action 
MCluny  v.  SiUiman,  3  Pet.  278. 

90.  1*110  6th  section  of  the  New  Jersey  stat- 
ute of  limitations,  of  1799,  applies  to  a  boad 
made  before  the  passage  of  that  act  Mantae 
V.  Seahury,  2  Penn.  435. 

91.  Penalties  under  the  embargo  act  of  Janu- 
ary, 1808,  c.  8,  are  to  be  sued  for  within  tiie 
time  limited  by  the  statute  of  limitations  of  3d 
April,  1790,  c.  9,  and  not  by  the  act  of  2d  March, 
17<)9,  c.  128,  §  89,  or  the  act  of  26th  March, 
1804,  c.  40.     U.  States  v.  Mayo,  I  Gallia.  397. 

92.  The  act  of  limitations  of  Virginia  was  held 
not  to  bar  a  claim  of  an  officer  of  the  state  narj, 
who  was  entitled  to  half-pay  for  life,  under  the 
Virginia  act  of  May,  1779 ;  and  the  lapse  of  time 
from  1783,  when  the  claim  accrued,  until  1826, 
when  it  was  asserted,  under  the  circumstances 
of  the  case,  was  held  not  to  afford  any  presunip- 
tion  of  payment,  or  of  abandonment  of  the  daim. 
Lt/Zjv'^  case,  1  Leigh.  525. 

93.  The  statute  of  limitations  runs  against  hiza 
who  could  sue  in  ejectment;  not  against  the 
equitable  owner,  who  could  not  sue.  FergMsen 
V.  Kennedy,  Peck,  321. 

94.  The  act  of  congress  of  30th  of  April,  1790, 
limiting  prosecutions  upon  penal  statutes,  ex- 
tends as  well  to  penalties  created  after  as  i>efore 
that  act,  and  to  actions  of  debt  as  well  as  to 
informations  and  indictments,  ^ilams  v.  WoodSf 
2  Cranch,  336. 

95.  A  provision  in  a  will,  that  the  money  art- 
sing  from  tlie  sale  of  the  testators's  property, 
"  after  payment  of  his  just  debts,"  shall  be  ap- 
plied to  certain  purposes,  does  not  create  a  trust 
for  the  payment  of  the  debts,  nor  take  any  debt 
out  of  the  statute  of  limitations.  Brown  y.  Grif- 
fiths, 6  Munf.  450. 

96.  The  Virginia  act  of  1792,  niaking  it  the 
duty  of  the  court,  in  an  action  upon  an  open  ae« 
count  against  an  executor  or  administrator,  to 
cause  to  oe  expunged  from  such  account  all  items 
appearing  to  have  been  due  five  years  before  the 
death  of  the  testator  or  intestate,  applies  to  open 
accounts  existing  before  October  1st,  1793,  when 
the  act  took  efiect.  Brooke  v.  Shelly,  4  H.  &  M- 
266. 

97.  Such  act,  however,  relates  only  to  open 
accounts,  and  does  not  extend  to  accounts  set- 
tled or  promises  to  pay  the  debt  within  the  tiiM 
prescribed  by  the  act  The  plaintiff,  therefore, 
may  take  his  case  out  of  the  act,  by  ^^iog  io 
evidence  an  assumpsit  of  the  testator  or  intestate, 
within  five  years,  to  pay  a  stated  balance,  ih. 

98.  An  administration  bond,  in  Maryland,  it 
taken  out  of  the  statute  of  limitations  by  the 
suspending  acU  of  1777,  c.  15;  of  1780,  c.5; 
and  of  17^,  c.  55.  Ringgold  v.  Conne/i,  2  Bar. 
&  M'Hen.  408. 

99.  The  statute  of  limitotions.of  Sonth  Caro- 
lina may  operate  as  a  bar  to  the  vestry  and  wa^ 
dens  of  a  parish.  Vestry  v.  Cantey,  3  M'Coni, 
317. 

100.  The  stotute  of  limiUtions  is  a  good  bar  to 
an  action  of  trover,  notwithstanding  interrsniiy 
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disabilities  on  the  part  of  the  plaintiff.     Barino 
Y.  AfGee,  ib.  452.     See  ib,  455,  note, 

101.  The  act  of  South  Carolina,  of  1789,  pro- 
viding that  no  action  shall  be  commenced  against 
■n  executor  until  nine  months  ailer  the  testator's 
death,  suspends  the  operation  of  the  statute  of 
limitations  of  that  state  for  nine  months  after  the 
death  of  a  testator,  but  does  not  take  from  a 
creditor  any  part  of  the  four  years  allowed  by 
that  statute.     Moses  y.  Jones,  2  N.  dc  M.  259. 

102.  A  party  having  a  paramount  title  to  a 
tract  of  land,  and  actual  possession  of  a  part,  may 
be  deprived  of  a  part  of  that  land  by  the  adverse 
and  exclusive  actual  possession  of  that  part  by  a 
mere  occupant  under  a  younger  title,  by  the 
statute  of  limitations  of  South  Carolina.  Middle' 
ton  V.  Dupuis,  2  N.  &  M.  310. 

103.  An  action  of  rent,  reserved  by  an  inden- 
ture of  lease,  is  not  within  the  statute  of  limita* 
tions,  in  New  York.  Bailey  v.  Jackson,  16  Johns. 
210. 

104.  But,  where  more  than  20  years  have 
elapsed  since  the  last  quarter's  rent  became  due, 
payment  of  the  rent  will  be  presumed,  ib. 

105.  And  where  the  lease  was  made,  in  Eng- 
land, of  land  in  that  country,  and  the  lessee  sub- 
sequently removed  to  the  United  States,  and 
denied  that  he  had  ever  paid  rent,  or  executed 
the  lease,  and  the  lessor  had  continually  resided 
in  England,  it  was  held,  that  these  circumstances 
rebutted  the  presumption,   ib. 

106.  The  act  of  Tennessee  of  1797,  c.  43,  §  4, 
makes  seven  years'  possession  a  bar  to  him  only 
who  holds  that  possession,  claiming  under  a  regis- 
tered deed  to  him,  his  ancestor,  or  devisor.  Dale 
V.  Goody  2  Overt.  394.  See,  also,  Weatherhead  v. 
Bledroe,  ib.  352. 

107.  The  provisions  of  the  77th  section  of  the 
act  of  Indiana  of  1824,  relative  to  crimes  and 
punishments,  requiring  certain  actions  to  be 
brought  within  one  year  next  after  the  offence 
committed,  do  not  apply  to  prosecutions  unde^ 
the  act  for  the  support  of  illegitimate  children. 
State  V.  Stafford,  2  Blackf  412. 

108.  The  statute  of  limitations  of  Kentucky  is 
substantially  the  same  as  that  of  21st  James  2, 
e.  16,  with  the  exception  that  the  number  of 
years  is  five  instead  of  six.  Bell  v.  Morrison,  1 
Pet.  351. 

109.  A  suit  on  a  judgment  in  a  justice's  court 
m  New  York,  is  not  barred  by  the  statute  of 
limitations  of  that  state.  Pease  v.  Howard,  14 
Johns.  479. 

110.  The  statute  of  limitations  of  Indiana  is 
constitutional.    Blackford  v.  Peltier,  1  Blackf.  36. 

111.  A  lease  in  fee,  reserving  rent,  was  made 
in  1763,  and  a  map  of  the  survey  of  the  land  on 
which  the  lease  was  founded  was  also  made  at  the 
same  time :  12  or  15  years  afterwards,  it  was  dis- 
covered, and  made  known  to  the  lessor,  that  one 
of  the  courses  of  the  survey  was  omitted  in  the 
lease  ;  but  possession  having  been  taken  and  held 
according  the  survey  for  more  than  50  years,  it 
was  held,  after  such  a  lapse  of  time,  and  the 
acquiescence  of  the  lessor,  that  the  possession 
could  not  be  disturbed.  Jackson  v.  Hogeboam,  11 
Johns.  163. 

112.  An  action 
in  Illinois^  in   1822 
1812,  to  which 


between  the  return  of  the  execution  and  the 
date  of  the  scire  facias.  Gee  v.  Hamilton,  6 
Munf.  32. 

114.  Where  property  is  severed  from^the 
freehold  and  remains  upon  the  premises,  and  is 
subsequently  removed,  the  statute  of  limitations 
is  no  bar  to  a  suit  for  the  removal  if  it  is  brought 
within  the  time  of  limitation  after  said  removal, 
though  more  than  that  time  has  elapsed  since 
the  severance.  Morgan  v.  Varick,  8  Wend. 
587. 

115.  The  Massachusetts  sUtutes  of  1788,  c.  66, 
and  1791,  c.  28,  limiting  the  time  for  bringing 
suits  against  heirs,  executors,  and  administra- 
tors, apply  only  to  demands  of  creditors  of  the 
deceased,  and  not  to  claims  on  specific  property 
held  by  the  deceased  in  trust  for  other  persons, 
and  which  has  come  into  the  hands  of  Uie  heir, 
executor,  or  administrator.  Johnson  v.  Ames,  11 
Pick.  173. 

116.  In  New  York,  the  grantee  of  one  tenant 
in  common  for  the  whole,  who  enters  on  such 
conveyance,  may  set  up  the  statute  of  limitations 
against  his  co-tenants  in  common.  Jackson  v. 
Huntington,  5  Pet.  402. 

117.  Under  the  statute  of  limitations  of  Ken- 
tucky, if  adverse  possession  is  taken  during  the 
life  of  the  ancestor,  and  is  continued  for  20 
years,  and  for  10  years  after  the  death  of  the 
ancestor,  no  entry  having  been  made  by  the 
ancestor  or  those  claiming  under  him,  the  entry 
is  barred.     Sicard  v.  Davis,  6  ib.  124. 

118.  An  entry  on  land  by  one  who  has  the 
right  of  entry  stops  the  operation  of  the  statute. 
Aliter,  as  to  the  entry  of  one  who  has  no  right. 
Henderson  v.  Griffin,  5  ib.  151. 

119.  The  North  Carolina  statute  of  limitations, 
passed  in  1715,  in  force  in  Tennessee,  bars  only 
the  particular  actions  which  it  recited.  Kirkman 
V.  Hamilton,  6  ib.  20. 

120.  Fifteen  years'  possession,  under  the  act  of 
assembly  of  Pennsylvania  of  1785,  to  bar  eject- 
ment, is  only  where  the  possession  had  com- 
menced when  the  law  was  passed.  Griffith  v. 
Bradshaw,  4  Wash.  C.  C.  171. 

121.  Where  the  statute  of  limitations  com- 
mences running,  nothing  stops  its  operation. 
Ruffv  Bull,  7  Hut.  ^k  J.  U. 

122.  The  statute  does  not  commence  running 
until  there  is  one  in  being  competent  to  see.   ib. 

123.  Where  an  execution  was  issued  after  suf 
fering  more  than  a  year  to  elapse  after  the  rendi- 
tion of  the  judgment,  a  motion  to  quash  the 
execution  for  the  error  was  held  not  to  be  barred 
by  the  lapse  of  the  statute  term  for  bringing  writs 
of  error.     Miller  v.  Anderson,  Litt.  Sel.  Cas.  169. 

124.  Where  a  party  has  declared  that  his  pos- 
session was  under  a  better  title  than  his  own,  he 
cannot  obtain  a  title,  under  the  statute  of  limita- 
tions, until  he  has  changed  the  character  of  his 
possession.     Markley  v.  Amos,  2  Bailey,  603. 

125  A  judgment  in  a  justice's  court,  not  being 
matter  of  record,  is  within  the  operation  of  the 
statute  of  limitations  of  South  Carolina.  Griffn 
V.  Heaton^  ib.  58. 

126.  The  limitation,  in  the  New  York  act  con- 
cerning the  dutiea  of  execulota  ind  admm\«lTa- 
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113.   The  Virginia  act  of  limitations  is  qq   v 
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for  a  debt  due  by  simple  contrmct,  the  act  of  limi- 
tatioDB  may  be  pleaded  in  bar  of  it,  in  Tenneitee, 
notwithstanding  a  court  of  equity  may  have  con- 
current jurisdiction  in  the  case,  and  that  forum  b 
resorted  to.  Citckt  v.  AT  Gtnnw,  Mart.  &  Terg. 
961. 

129.  The  words,  "  make  their  claim,"  in  the 
statute  of  limitations  of  Tennessee  of  1715,  mean 
*•  bring  their  suit."    Johnson  v.  /)eio,  5  Hayw.  69. 

130.  The  Virginia  acts  of  limiUtions  of  1792, 
and  1H29,  are  applicable,  under  the  34th  section  of 
the  United  States  judiciary  act,  to  caaes  coming 
from  that  state  on  appeal  or  writ  of  error.  Roms 
▼.  Duval^  13  Pet.  45. 

131.  In  controversies  between  states  relating 
to  boundaries,  the  statutes  of  limitations  will  not 
be  applied  in  all  their  rigor,  nor  will  a  title  be 
acquired  by  prescription  as  readily.  Rhode  island 
T.  Massachusetts^  15  ib.  233. 

132.  If  the  defendant  obstrncta  the  plaintiff 
from  bringing  his  action,  by  absconding  and  con- 
cealing, he  cannot  avail  himself  of  the  statute  of 
limitations.     Edwards  v.  Davis,  4  Bibb,  211. 

133.  The  statute  of  limitations  of  Massachu- 
setts applies  only  to  suits  at  common  law  for 
mariners'  wages,  and  not  to  suits  in  the  admi- 
ralty.    Brown  v.  Jones,  2  Gallis.  477. 

134.  Actions  of  formedon  are  within  the 
statute  of  Rhode  Island  for  quieting  possessions ; 
and  20  years'  possession  under  that  statute  is  a 
good  bar.     Inman  v.  Barnes,  ib.  315. 

135.  If  the  statute  of  limitations  has  once  run 
against  a  tenant  in  tail,  it  is  a  complete  bar  to 
a  subsequent  tenant  in  tail  upon  a  descent  cast. 
ib, 

136.  A  formedon  in  descender  is  not  within 
the  proviso  of  the  statute  of  possessions  of  Rhode 
Island,   ib. 

137.  A  law  of  a  foreign  state,  authorixing  pro- 
ceedings calling  on  creditors  to  present  their 
demands  against  a  debtor  by  a  specified  day,  and 
declaring  the  effect  of  omission  to  be,  not  only  to 
take  away  the  remedy,  but  to  extinguish  the 
debt,  will  be  considered,  where  there  is  no  insol- 
vency, and  no  surrender  of  property,  in  the 
nature  of  a  statute  of  limitations,  affecting  the 
remedy,  and  not  the  validity  of  the  contract. 
Lincoln  v.  Battelle,  6  Wend.  475. 

138.  Ignorance  in  the  defect  of  a  title,  and 
fraudulent  concealment  of  such  defect  until 
within  six  years  before  suit  brought,  is  no  an- 
swer to  a  plea  of  the  statute  of  limitations,  in 
New  York.     Leonard  v.  Pitney,  5  Wend.  30. 

139.  In  New  York,  the  crime  of  an  accessary 
before  the  fact  to  a  murder  is  murder,  and  is  not 
barred  by  the  statute  of  limitations.  People  v. 
Mather,  4  ib.  229. 

140.  In  New  York,  the  statute  of  limitations 
cannot  be  set  up  in  bar  to  a  recovery  against  the 
grandchildren  of  a  person  dying  seized,  against 
whom  there  was  no  adverse  possession,  where, 
at  his  death,  the  mother  of  the  lessors,  through 
whom  the  estate  descended  to  them,  was  under 
coverture,  against  whom  the  statute  had  not 
begun  to  run,  and  the  action  is  brought  within 
10  years  after  the  decease  of  their  father,  the 
tenant  by  the  curtesy.    Moore  v.  Jackson,  4  ib.  58. 

141.  Deeds,  though  fraudulent  on  the  part  of 
the  grantor,  if  accepted  bona  fide  by  the  grantee, 
and  without  knowledge  of  the  fraud,  give  a  color 
of  title,  under  the  statute  of  limitations.  Gregg 
V.  Sayre,  8  Pet.  244. 

142.  An  undisturbed  possession  of  lands  for 
20  years  is  no  bar  to  a  recovery  in  ejectment, 
upon  a  sale  for  taxes  made  within  that  period. 
Monroe  t.  Doe,  7  Ham.  (Part  1st,)  262. 


143.  In  Ohio,  the  limitation  of  an  action  is  ts 
be  determined  by  the  law  in  force  at  thetimf  tin 
cause  of  action  accrued.  HazUt  v.  Critd^uU, 
ib.  (Part  2d,)  153. 

144.  The  meaning  of  the  act  of  PennsylTtait 
of  26th  March,  1785,  }  3d,  is  this:  if,  at  the 
time  the  law  passed,  a  person  was  difseistd, 
he  was  bound  to  bring  his  ejectment  within  15 
years.  But  if  he  was  afterwards  disseised,  the 
act  of  limitations,  which  woold  begin  to  run, 
would  not  be  a  bar  in  less  than  21  years.  Paau 
V.  Ingram,  3  Wash.  C.  C.  90. 

145.  Actions  upon  the  case,  embracing  actioni 
of  assumpsit,  are  within  the  statute  of  limitatkni 
of  O^io,  of  1810.  WiUiams  v.  WiUUms,  5  Ham 
444. 

146.  If  the  statute  of  limitations  of  Ohio  oocc 
begins  to  run  in  the  life-time  of  the  creditor,  hii 
subsequent  death  does  not  stop  its  raiming. 
Changer  v.  Granger,  6  ib.  35. 

147.  The  fact  that  the  plaintiff  is  a  tnutee 
does  not,  at  law,  take  the  case  out  of  the  statute 
of  Ohio.     Bigelow  v.  Bigelow,  ib.  96. 

148.  An  action  is  limited  by  the  statute  ii 
force  when  the  cause  of  action  accrues,  although 
since  repealed,  ib. 

149.  The  statute  of  limitations,  in  New  Tork, 
is  not  a  bar  to  an  action  of  debt  upon  an  award 
under  the  hands  and  seals  of  arbitrators,  altboagh 
the  submission  be  not  under  seal*  Smith  ▼.  Lod- 
wood,  7  Wend.  241. 

150.  One  cannot  claim  to  hold  '*  under  color  of 
title,"  under  the  statute  of  limitations  of  Tennei- 
see,  by  virtue  of  a  deed  which  he  knows  to  be  of 
no  value.     Waterhoase  v.  Martin,  Peck,  392. 

151.  A  deed  of  a  feme  covert  with  her  hot- 
band  (although  void  for  want  of  her  privy  ex- 
amination) is  such  a  color  of  title  as  wiU  be  good 
to  create  a  bar  under  the  statute  of  1  imitations  of 
Tennessee.     Ferguson  v.  Kennedy,  ib.  321. 

152.  Where  one  summoned  as  trustee  owes  (he 
principal  defendant  a  debt,  which  is  barred  by 
the  statute  of  limitations,  he  may  rely  on  snch 
bar  in  his  answers.  Haxsn  v.  Emerson,  9  Pick. 
144. 

153.  Where  an  action  of  debt  was  brought  oo 
a  claim  against  the  solvent  estate  of  a  deceased 
person,  within  six  months  after  notice  of  the  dis- 
allowance of  such  claim,  in  which  final  judgment 
was  rendered  against  the  plaintiff,  it  was  heid, 
in  a  subsequent  action  of  account  for  the  recore- 
ry  of  the  same  balance,  brought  after  the  expira- 
tion of  the  six  months,  that  such  action  was 
barred  by  the  Connecticut  statute,  tit.  ^,  c.  418, 
although  the  validity  of  the  claim  was  not  tried 
in  the  first  suit.     Spalding  v.  B%itts,  6  Conn.  2d. 

154.  The  Connecticut  statute  of  limitations, 
regarding  book  debts,  is  not  a  bar  to  an  action  of 
assumpsit,  upon  an  insimuL  comvutassetU,  si- 
though  the  articles  which  were  the  subject  of 
the  accounting  were  properly  chargeable  on 
book.    Askleyr.  HUl,  ib.  246. 

155.  The  Connecticut  sUtute  of  limiUtions, 
regarding  book  debts,  as  it  existed  before  the  re- 
vision in  1821,  as  well  as  since,  is  applicable,  Dot 
to  the  form  of  action  merely,  but  to  the  nature 
of  the  indebtedness ;  and  where  assumpsit  was 
brought,  in  1822,  for  services  ordinarily  chaig^ 
on  book,  rendered  in  1811,  it  was  held,  that  the 
plaintiff  was  barred  of  a  recovery.  Bobbins  ▼. 
Harvey,  5  ib.  335. 

156.  A  title,  under  the  statute  of  limiUtioD^ 
in  a  third  person,  which  would  bar  the  plaintiff 
if  such  person  were  the  defendant,  will  defeat  hiB 
recovery  against  any  other  person.    Faysw^  ▼ 
FrotAsr,  IN.  d&M.  296. 
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157.  A,  being  aeized  of  land,  had  an  illegiti-  I 
mate  child,  C,  and  afterwards  intermarried  with 
B,  by  whom  she  had  a  legitimate  child,  D.  A 
died  in  1778,  B  surviving  her.  D  went  into  pos- 
session of  the  land,  and  has  ever  since  held  ad- 
versely. B  died  in  1815,  C  being  then,  and  ever 
since,  a  /eme  covert.  In  ejectment,  brought  by 
C  and  her  husband,  in  1821,  for  a  moiety  of  the 
land,  it  was  held,  that  B  had  an  estate  for  life,  as 
tenant  by  the  curtesy ;  that  C,  though  allowed 
(in  Connecticut),  to  inherit  the  real  estate  of  her 
mother,  had  no  right  of  entry  until  the  death  of 
B,  and  that  she  was  not,  therefore,  barred  of  her 
right,  by  the  adverse  possession  of  D.  Heath  v. 
WhUe,  5  Conn.  228. 

158.  Where  money  has  been  paid  more  than 
six  years,  for  a  consideration  recently  discovered 
to  be  false  and  of  no  value,  and  no  fraud  is  impu- 
table to  the  party  receiving  the  money,  the  stat- 
ute of  limitations  is  a  eood  bar  to  an  action  brought 
to  recover  it  back.  Bishop  v.  Little^  3  Greenk  405. 

159.  The  statute  of  limitations  applies  to  the 
civil  actions  at  common  law,  and  not  to  a  claim 
made  before  the  judge  of  probate  against  an  ad- 
ministrator, for  the  rents  of  real  estate  occupied 
by  him.     Heald  v.  Heald^  5  ib.  387. 

160.  A  legacy  is  not  within  the  statute  of  lim- 
itations, but  will  be  presumed  to  be  paid  after 
lapse  of  time.     Durdon  v.  GaskiU,  2  Yeates,  268. 

161.  The  statute  of  limitations  applies  to  the 
accounts  of  administrators  in  the  orphans'  court 
of  Pennsylvania.     Gemberling  v.  Myer,  ib.  341. 

162.  A  receipt  or  acquittance  of  any  kind  is 
not  affected  by  the  statute  of  limitations  of  South 
Carolina,  and  may  be  set  off  against  a  bond. 
Comply  V.  Mken,  2  Bay,  481. 

163.  Under  the  Pennsylvania  statute  of  21st 
June,  1781,  the  time  between  1st  January,  1776, 
and  2l8t  June,  1784,  is  excluded  from  the  statute 
of  limitations.  Penrose  v.  Fleeson^  1  Teates, 
344. 

164.  A  parol  agreement  between  A  and  B,  by 
which  they  were  jointly  interested  in  the  profits 
arising  from  the  purchase  and  sale  of  lands,  made 
more  than  three  years  before  an  action  com- 
menced on  it  by  A  against  B,  for  his  share  of  the 
profits,  there  being  no  admission  of  it  by  B  dur- 
ing that  time,  is  within  the  ConnecticiA  statute 
of  limitations.     Bunnel  v.  Taintor^  4  Conn.  568. 

165.  In  cases  of  concurrent  jurisdiction,  such 
as  accounts,  bailments,  &c.,  courts  of  equity  con- 
strue the  statute  of  limitations  as  courts  of  law 
do,  and  create  no  other  exceptions  than  those 
created  by  the  statute.  Courts  of  equity,  in  such 
cases,  act  in  obedience  to  the  law,  and  not  merely 
in  analogy  to  the  law.  Sherwood  v.  Sutton,  5 
Mason,  143. 

166.  A  writing  was  given,  securing  the  pay- 
ment of  an  annual  sum  of  money,  during  life,  for 
the  rent  of  an  estate.  It  was  held,  that  the  stat- 
ute of  limitations  had  no  effect  upon  it,  it  being  a 
continuing  annuity,  and  that  lapse  of  time  afford- 
ed no  presumption  of  payment.  ComioaU  v, 
Hoyty  7  Conn.  420. 

167.  A  clause  in  a  will,  directing  all  the  just 
debts  of  the  testator  to  be  paid,  will  not  save  a 
debt,  barred  by  the  statute  of  limitations,  from 
the  operation  of  the  statute.  Peck  v.  Botrford, 
ib.  172. 

168.  A  note  given  to  the  commissioners  of 
roads,  or  to  the  treasurer,  for  the  use  of  the  state, 
is  not  exempt  from  the  operation  of  the  statute  of 
limitations.  Treasurer  v.  Carmiehaelj  2  Rep. 
Con.  Ct.  206. 

169.  The  statute  of  Anne,  limiting  suits  in  the 
admiralty  for  seamens*  wages  to  six  ye^rs,  if 
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not  a  bar  to  such  suits  in  the  courts  of  the  tJnited 
States,     miiard  v.  Dorr,  3  Mason,  91. 

170.  The  statute  of  limitations  of  a  state  b  no 
bar  to  a  suit  on  the  admiralty  side  of  the  courts 
of  the  United  States,  ib. 

171.  A  *^  fleeine  from  justice,"  within  the  pro- 
viso to  the  United  States  statute  of  limitations  for 
crimes,  does  not  necessarily  import  a  fleeing 
from  prosecution  begun.  U.  States  v.  Smitk,  4 
Day,  121. 

172.  Neither  the  general  statute  of  limitations, 
nor  the  statute  of.  Imiitations  of  Massachusetts, 
BS  to  executors  and  administrators,  binds  the 
United  States,  in  a  suit  in  the  circuit  court;  and, 
of  course,  neither  can  be  pleaded  in  bar  of  such 
suit.     U.  States  v.  Hoar,  2  Mason,  311. 

173.  In  Connecticut,  the  statute  of  limitations 
is  no  bar  to  an  action  against  an  officer  who  has 
received  the  money  upon  an  execution.  Church 
V.  Clark,  1  Root,  303. 

174.  In  Connecticut,  an  action  of  account  is 
not  within  the  statute  of  limitations,  though  it 
counts  upon  a  writing  containing  a  promise  to 
account.     Pond  v.  Pond,  2  ib.  41. 

175.  If  an  action  of  trover  is  brought  in  a  case 
where  an  action  of  trespass  might  have  been  sus- 
tained, the  limitations  to  the  action  of  trespass  will 
not  bar  the  action  of  trover.  Ferriss  v.  Ferriss^ 
1  ib.  365. 

176.  The  statute  of  limitations  of  New  Hamp- 
shire, 16th  of  June,  |791,  does  not  apply  as  a  bar 
to  an  action  of  debt  brought  upon  a  statute  pro- 
vision that  the  stockholders  of  a  bank,  whose 
bills  are  dishonored,  shall  be  personally  liable  to 
the  holder  for  the  [(ayment  thereof.  BuUard  y. 
BeU,  1  Mason,  243. 

177.  Endorsements  on  a  bond  do  not  save  it 
from  the  statute  of  limitations.  FulUr  v.  Han- 
cock, 1  Root,  238. 

178.  In  Connecticut,  a  recognizance,  taken  to 
the  state  treasurer,  in  a  criminal  prosecution,  is 
not  within  the  statute  of  limitations.  Kingsbury 
V.  Phips,  2.ib.  357. 

179.  A  statute  of  limitations  does  not  embrace 
causes  of  action  which  existed  before  the  statute 
was  made.     Hull  v.  Minor,  ib.  223. 

160.  A  conditional  claim,  against  the  estate  of 
a  deceased  person,  must  be  exhibited  within  the 
time  limited,  or  it  will  be  barred.  Painter  r. 
Smith,  ib.  142. 

181.  A  creditor  must  exhibit  his  claim  to  the 
executor  of  a  deceased  debtor  within  the  time 
limited  by  the  court  of  probate,  or  it  will  be 
barred.     Broton  v.  Reed,  2  Root,  189. 

182.  The  Connecticut  statute  of  limitations 
extends  to  an  information  at  common  law  fot 
passing  a  counterfeit  note  made  in  imitation  of 
the  notes  issued  by  the  superintendent  of  finance. 
State  V.  Enos,  Kirby,  21. 

183.  A  limitation,  by  the  court  of  probate,  of  the 
time  for  creditors  to  exhibit  their  claims  against 
an  intestate  estate,  is  not  conclusive,  if  the  debt 
be  under  such  circumstances  that  it  could  not 
be  ascertained  within  the  time  limited.  Backus  v. 
Cleavland,  Kirby,  36.   ^dams  v.  Cleavland,  ib.  38. 

184.  The  statute  of  limitations  of  Ken  tuck  v 
does  not  differ  essentially  from  the  Englisn 
statute  of  the  21st  James  1,  c.  1,  and  is  to  be 
construed  as  that  statute,  and  all  other  acts  of 
limitation  founded  upon  it,  have  been  construed. 
The  whole  possession  must  be  taken  together; 
when  the  statute  has  once  begun  to  run,  it  con- 
tinues, and  an  adverse  possession  under  a  survey, 
previous  to  being  carried  into  grant,  may  be  con- 
nected with  a  subsequent  possession.     Iralden  t 

I  Gratx,  1  Wheat  292. 
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185.'  A  writ  of  dower  it  not  within  the  New 
Hampshire  itatate  of  limitationB  of  June  19th, 
1805.     Barnard  V.  Edwards,  4  N.  Hanip.  107. 

186.  Anj  lapse  of  time,  however  short,  may 
be  an  ingredient,  with  other  circumstances,  from 
which  a  jury  may  presiime  payment ;  but,  where 
there  is  a  statute  of  limttations,  no  period  short 
of  that  will,  unaccompanied  with  other  circum- 
Mances,  create  a  bar.  Mattocks  V.  Bdlamy,  8 
Verm.  470. 

187.  A  dormamt  application,  on  which  no  sur- 
vey hiBi  been  made,  is  within  the  statute  of  limi- 
ttttions  of  Peansylvania,  passed  March  96th, 
1785.  5£YRj»Mm  V.  iraiiam«,3Teates,403.  Briee 
V.  Curran^  ib.  403. 

188.  Title  under  an  improvement  clum  is 
barred  by  the  statute,  unless  {Mssession  is  shown 
within  seven  years  prior  to  the  commencement 
of  the  suit,     frallnee  v.  Diekey,  3  Testes,  283. 

189.  The  statute  of  limitations  of  Pennsylva- 
Bia,  of  1705,  is  not  applicable  to  an  action  of 
Ojectment  brought  fbr  knd  of  the  proprietaries 
witiiin  the  manors  for  which  warrants  had  issued. 
Kirk  V.  Smithy  9  Wheat.  241. 

190.  Nor  is  the  act  of  limitations  of  1785  a  bar 
to  wich  an  action,  ik. 

191.  An  entry,  to  avoid  the  statute  of  limita- 
tions, must  be  an  entry  for  the  purpose  of  taking 
poiwession.  Jaeksen  v.  Sehoonmakery  4  Johns. 
890. 

192.  Where  surveys  interfere,  the  statute  of 
limitations  has  no  effect  on  htm  who  has  the  best 
title,  unless  his  opponent  take  an  adverse  and 
exclusive  possearion.  Bums  v.  Ao(/%,  2  S.  & 
R.  43o. 

193.  One  cannot  avail  himself,  under  the  statute 
^  limitations,  of  a  constructive  possession  of 
fludUier's  land.  Tknapseed  v.  Bumfy,  1  M'Cord, 
279. 

IM.  Those  claiming  lands  in  Pennsylvania,  in 
the  17  Connecticut  townships,  are,  by  the  act  of 
March  2Sth,  1813,  subject  to  the  statute  of  limi- 
tations, unless  ejectment  is  brought  within  two 
rrs  after  1813.  Ov&ffiM  v.  Christie^  7  S.  & 
178. 

195.  Section  5th  of  the  Pennsylvania  liraitap 
tion  act  of  March  26th,  1785,  does  not  apply  to 
th6se  in  possession  of  their  lands  when  it  was 
passed.    MickU  v.  Laeasy  10  ib.  293. 

196.  In  1800,  parties  made  an  agreement  re- 
vpectinff  land  :  it  rested  ti]l  1824,  and  in  1825  the 
plaintis  brought  an  action  to  rescind  the  contract. 
Held,  the  statute  of  limitations  was  no  bar. 
LHnhart  v.  Forringery  1  Pennsyl.  492. 

197.  Possession  of  land  may  be  adverse,  under 
the  Pennsylvania  act  of  limitations,  by  enclosing 
and  cultivating  it,  without  a  residence.  Joknstcn 
V.  Intin,  3  B.  &  R.  291. 

198.  Possession,  by  enclosure  of  part  of  % 
bounded  tract,  is  sufficient  possession  of  the 
ivhole  to  bar  tfatt  statute  of  limitations,  where 
there  is  no  possession  by  another,  in  fact  or  in 
law.     Ctaggagt  v.  Duncan^  1  ib.  111. 

199.  Where  there  is  such  possession  in  such  % 
case,  by  neighbors  whose  boundsries  are  not  de- 
nned, the  statute  of  limitations  does  hot  run 
mgainst  either  of  them.  d. 

200.  The  stktute  of  limitations  does  not  tun 
agaitnt  u  state,  linless  it  is  expressly  named. 
Lindssy  t.  Miihry  6  Pet.  666.  I^ate  v.  ^r- 
ledge,  2  Bail«y,  401.  Weatherkead  v.  Bled- 
ro9,  2  Overt.  352.  People  v.  OUbert,  18  Johns. 
927.  State  Treaswrer  v.  Weeks,  4  Verm.  215. 
SteughUm  V.  Baker,  4  Mass.  522,  528.  JVtit- 
mo  V.  Commotneealtt^,  4  H.  &  M.  57.  -Bsy- 
ley  V.  WaUaee,  16  S.  &,  H.  9f6.   HBtikekomm  ^. 


Patton,  10  lb.  334.     CtmrmimweaUk  ▼.  ^oAlwm, 
1  Watts,  54.     Wallace  v.  Miner,  6  Ham.  366. 

201.  Where  an  act  of  the  legislature  iJlowed 
credits  to  be  given  to  persons  who  had  made 
payments  by  mistake  to  D.,  an  officer  whose  term 
of  office  had  expired,  on  their  complying  with 
certlnn  requisitions,  and  a  collector,  on  comply- 
ing with  those  requisitions,  obtained  credits  to  a 
laree  amount,  by  fraud  and  collusion  with  D. ; 
and,  in  an  action  by  the  commonwealth  to  recover 
the  amount,  commenced  in  pursuance  of  a  sub- 
sequent statute,  the  defendant  pleaded  the  statute 
of  limitations,  it  was  held,  that  the  plea  couM 
not  be  sustained.  CvmrnoniteaUk  v.  M^Gowaat, 
4  Bibb,  62. 

202.  In  New  York,  the  same  principle  was  in 
operation  prior  to  the  revised 'stsAutes.  People  y. 
Supervisors,  10  Wend.  363. 

203.  All  demands,  existing  at  the  time  of  the 
revised  statutes  g^ing  into  effect,  must  be  sued 
fbr  by. the  state  within  the  time  limited,  ib, 

204.  Thii  principle  has,  however,  never  been 
applied  to  preserve  the  title  of  a  lord.  Birek 
V.  JUexander,  1  Wash.  34 


n.  Cftke  Time  tiritkin  wkich  Actions  Hsust  he 

htougkt. 

(  a.)   Real  and  Mixed  Actions. 

205.  Under  the  Pennsylvania  act  of  Marca 
26th,  1785,  adverse  possession  Uiust  continue  31 
years,  in  order  to  bar  a  right  of  entry.  Packer  v. 
Oonsalus,  10  8.  A  R.  147. 

206.  Adverse  possession,  however  commenced, 
if  it  is  continued  21  years,  bars  the  owner.  Mml- 
son  v.  Fry,  1  Watts,  483. 

207.  A  conthiued  adverse  possession  of  21 
years,  in  Pennsylvania,  gives  a  title  sufficient 
both  fbr  defence  and  for  recovering  upon  in 
ejectment.     Pederick  v    Searle,  5  S.  d&  R.  236. 

208.  It  is  no  objection  to  such  title,  that,  afler 
the  21st  year  had  expired,  the  premises  were  re- 
covered against  such  party  in  ejectment,  whether 
such  recovery  was  by  defkult,  verdict,  or  con- 
fession, ib, 

209.  To  constitute  a  bar  to  the  entry  of  tlio 
owner  ^  land,  possession  should  be  actual,  con- 
tinued, visible,  hostile,  distinct,  notorious,  and  for 
21  years.    Hawk  v.  SsHseman,  6  8.  4k  R.  21. 

210.  The  burden  of  proving  such  adverse  poo- 
session  rs  on  the  plaintiff,  ib. 

211.  If  a  vendor,  after  a  sale  to  the  vendee, 
makes  a  lease  to  a  third  person,  disavowing  the 
sale,  and  the  lessee  enters,  the  vendee  will  be 
barred  by  the  statute  of  limitations  if  he  allows 
21  years  to  pass  without  prosecuting  his  clnia. 
Pipler  V.  Lodge,  4  8.  &  R.  810. 

212.  One  entering  on  Innd  without  title  io 
protected,  after  21  vean'  possession,  as  to  aJl 
he  encloses,  or  cultivates  without  enclosure; 
though  ihete  may  be,  in  Pennsylvania,  eztensioaa 
of  thre  general  rule.  Royer  v.  Beniow,  10  U» 
303. 

213.  A  'title  by  warrant  and  survey,  without  a 
patent,  is  within  the  stutute  of  limitations  of  Pen»> 
sylvania  of  March  20th,  1785,  and  is  baned  hf 
an  adverse  poMessioti  of  21  years.  M^Cow  w. 
Dickinson  College,  4  ib.  302. 

214.  If  a  tenant  in  common  sell  the  whole 
tiuot,  and  adverse  possession  be  taken  by  tin 
purchaser  fbr  81  years,  the  co-tenant  is  baned  by 
the  statute,    didsn  v.  Jfstssr,  18  ib.  366. 

215.  In  order  to  bar  a  claim  to  real  estaAe  m 
Pennsylvania,  the  adverie  possession -must  ooa- 
4in«e  -«i  pMnt^ef iooalky  imna^  4he  tt  fmim.   A 
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pOOTOaaion  of  part  of  a  tnkct  of  land,  short  of  91 
years,  cannot  be  joined  to  a  possession  of  another 
part,  so  as  to  make  up  fiX  years  of  adverse  pos- 
session against  the  real  owner.  Fotlg  v.  Gilbert^ 
3  Wash.  C.  C.  476. 

816.  Possession  for  30  years,  in  Pennsylvania, 
will  not  imply  a  grant  from  the  state.  WU^tm  v. 
SUmer,  9  S.  &  &.  39. 

217.  £7  the  4th  section  of  the  act  of  Tennes- 
fee,  of  lo07,  c.  43,  seven  years'  peaceable  pos^ 
session  under  a  grant,  or  deed  founded  on  a 
grant,  gives  a  complete  ttlle.  PU99  v.  BomUiin^ 
U  Wheat.  325. 

216.  After  15  years*  possession,  in  Vermont, 
with  a  claim  of  right,  a  grant  will  be  presumed. 
MUckeU  v.  Walker,  2  Aik.  266. 

219.  Forty  years'  possession,  without  show  of 
title,  was  held  to  give  no  right  to  land,  in  North 
Carolina.    Armour  v.  WkiU,  2  Hay  w.  69. 

220.  In  an  action  of  trespass  quare  c^oacntm,  it 
appeared  that  the  tenant  in  tail  conveyed  to  those 
under  whom  the  defendant  claimed,  who  en- 
tered, and  had  been  in  peaceable  possession  for 
42  years ;  that  the  tenant  in  tail  died,  leaving  the 
lessor  of  the  plaintiff,  his  eldest  son  and  heir,  an 
infant,  who,  within  10  years  after  his  arrival  at 
age,  brought  the  present  action  for  cutting  trees 
within  one  year  before  the  suit  was  brought. 
Held,  that  the  plaintiff  could  not  recover.  JPvr- 
neU  V.  Reyjufldg,  4  Har.  &  M'Hen.  489. 

221.  A  reversioner  may  enter  at  any  time  with- 
in 20  years  after  the  termination  of  the  particular 
estate,  notwithstanding  there  has  been  a  dis- 
aeizin  of  the  tenant  of  the  particular  estate,  and 
«n  adverse  possession  for  more  than  20  years ; 
Sot  the  title  of  the  reversioner  does  not  accrue 
until  the  particular  estate  be  determined.  Wells 
T.  Prt9u:s,  9  Mass.  508.  WalUngftn-d  v.  Uearl, 
J5ib.471. 

222.  Where  the  minister  of  an  ecolesiaatical 
society,  coextensive  with  the  town  in  1710,  took 
poaseasion  of  a  piece  of  land  aa  a  parsonage  lot, 
under  a  vote  of  the  town  passed  in  1706 ;  and 
he,  and  his  successor  in  the  minist^,  occupied  it 
wm  such,  having  the  exclusive  and  uninterrupted 
possession  until  1762 ;  it  was  hSld,  that  the  so- 
ciety, at  this  time,  had  an  incontrovertible  title  to 
such  lot     Camp  v.  Campy  5  Conn  291. 

223.  In  South  Carolina,  by  the  act  of  May, 
1794,  a  plaintiff  once  defeated  in  an  action  for 
land,  or  any  one  claiming  under  him,  shall  be 
forever  barred  from  bringing  a  second  action,  un- 
less it  be  commenced  withm  two  years  after  the 
£rst.  Lynch  v.  Withers^  2  Bay,  115.  Brown  v. 
Frost,  ib.  126. 

224.  In  South  Carolina,  a  quiet  possession  of 
lands  by  a  grantee,  for  five  years,  bars  an  action 
jy  a  judgment  creditor  of  Uie  grantor.  JIfRaa 
V.  SmUh,  ib.  339. 

225.  Possession,  to  give  title  to  land  under 
aitatote,  must  be  an  actual  possession,  but  it  need 
not  be  under  a  cofiztensive  deed.  Mapier  v.  Simp- 
#o«,  1  Overt.  448. 

226.  The  defendant,  at  the  time  he  purchased 
and  received  a  conveyance  of  the  land  in  dis- 
pute from  the  tenant  in  tail,  the  ancestor  of  the 
plaintiff,  had  a  regular  survey  under  a  warrant 
for  the  same  land,  which  survey  had  been  re- 
turned by  the  surveyor-general  to  the  council  of 
the  proprietors,  and  was  by  them  accepted,  and 
ordered  to  be  recorded,  and   was  ao.    Having 
both  theae  titlea,  the  defendant  entered  in  1753 
and  haa  ever  since  retained  the  possession.    Th% 
tenant  in  tail  died  in  1775,  leaving  a  son,  tK 
fiither  of  the  plaintiff,  who  died  in  1776.    Xk^ 
wmt  was  brought  ia  1815.    Heidi  that  ti^  #9li^ 


is  barred  by  60  years'  posaeesion  under  the  firct, 
and  by  30  under  the  aecond,  of'  the  act  of  limita- 
tions of  the  act  of  the  5th  of  June,  1787.  Garthur 
V.  Sharp,  4  Wash.  C.  C.  609 

227.  Where  a  husband  aliens  hia  wife 'a  landt 
the  wife's  right  of  entry  is  not  barred  until  20 
years  after  the  husband's  death.  Miller  y.  Shackle- 
fordy  3  Dana,  289. 

228.  The  Geor^^ia  act  of  limitations  does  not 
require  an  entry  mto  lands  within  aeven  yea^a 
after  the  title  has  accrued,  unless  there  be  some 
adversary  possession  or  title  to  be  defeated  by 
such  entry.  Shsarman  v.  Irvine^  4  Crandu 
367. 

229.  Thirty  years'  possession  was  held,  no  bar 
to  the  lord  proprietary  of  Maryland.  Tosher  v. 
WhiUingUm,  1  Har.  &  M'Hen.  151. 

230.  Where^  the  plaintiff  in  ejectment,  with, 
title,  has  possession  by  enclosure  and  cultiva- 
tioD  of  a  part  of  a  tract  of  land,  claiming  the 
whole,  —  and  the  defendant,  without  title,  has  pos^ 
session  by  enclosure  of  a  part  of  the  same  tract, 
with  the  use  of  the  other  parts  not  enclosed,  —  the 
plaintiff  is  bound  by  the  act  of  limitations  %^  to 
that  part  of  the  land  which  ia  in  poaaession  of  the 
defendant  by  actual  enclosure  n>r  more  than  20 
years  next  preceding  the  bringing  of  his  eject- 
ment,* but  not  as  to  parts  used  by  the  defendant 
exterior  to  the  enclosure.  Cheney  v.  Binggold, 
2  Har.  ^  J.  87. 

231.  In  New  Jersey,  20  years'  undisturbed  pos- 
session of  lands  bars  an  action  of  ejectment.  Dem 
V.  Wright,  12  Halst.  175. 

232.  Seven  years'  occupancy,  m  Kentucky,  to. 
constitute  a  bar,  must  have  been  acquired  and 
held  by  actual  settlement.  Myers  v.  Bi^ord,  7 
J.  J.  Marsh.  250. 

(b.)    Personal  JjcHons- 

233.  In  Virginia,  «  writ  of  #yor  will  not  lie  to 
a  judgment  of  the  general  court,  after  five  years 
from  the  rendition  tnereof.  Gaskins  v.  Common- 
wmlth,  1  Call,  194. 

234.  Five  years'  peaceable  poaaeaaion  of  a. 
slave,  acquired  without  force  or  fraud,  will,  in 
Virginii^,  entitle  a  plaintiff  in  detinue,  who  haa 
loat  auch  poaaeaaion,  to  recover ;  without  prejur 
dice,  however,  to  the  titlea  of  thoae  who  were 
not  parties  to  the  suit.  Jfewby  v.  Blakey,  3  H. 
d&  M.  57. 

235.  Five  yeara*  bona  fide  poaaeaaion  of  a  alave 
conatitutea  a  title,  in  Virginia,  upon  which  the 
poaaeaaor  may  recover  in  detinuje  ,  and  this  title 
may  be  aet  up  by  the  vendee  of  auch  poasessor, 
in  the  courta  of*^  Tenneasee,  aa  a  defence  to  a 
suit  brought  by  a  third  party  in  those  courta. 
Shelby  v.  Guy,  11  Wheat.  361. 

236.  In  Kentucky,  five  years'  adverae  uninter- 
rupted poaaeaaion  of  alavea  will  enable  the  poa- 
aeaaor to  recover  them  from  the  former  owner, 
who  may  have  obtained  posseaaion  of  them 
wrongfully.  Clarke  v.  Butler,  7  J.  J.  Marah.  194. 

237.  Where  a  bill  of  aale  of  a  alave  ia  made, 
and  possession  delivered,  five  years'  possession  in 
the  grantor  will  hot  bar  an  action  by  the  grantee, 
but  will  be  evidence  for  the  jury  op  the  question 
whether  the  deed  was  canoelledl^y  the  parties. 
GiU««pie  V.  GUlespie,  2  Bibb,  tt9. 

ftOft.  Oft  a  plea  by  administraloia  of  mm  as- 
^•^  .^  _«-A.i-il  A--.  .....m.  ^Vi>  •;•«  TivnntHA  next 
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bringing  debt  on  the  judgment.  WiUiawu  ▼. 
Prefton,  3  ib.  GOO. 

S40.  A  note  payable  in  apecifie  articlea  is  a 
promiaaory  note,  within  the  atatute  of  limitationa 
of  Vermont,  and,  if  witneaaed,  is  not  barred  under 
,14  yeara.    Meed  ▼.  EUis,  Brayt.  203. 

l£tl.  The  directoraof  a  bank,  which  haa  failed, 
are  not  liable  on  the  billa  of  the  bank  iasued 
more  than  -aiz  years  before  the  commencement 
of  the  action.     Hinsdale  t.  Lamard,  16  Maaa.  65. 

242.  In  the  computation  of  the  six  yeara  men- 
tioned m  the  atatute  of  limitationa,  the  day  on 
which  the  cauae  of  action  accrued  ia  to  be  in • 
eluded,  aa  an  action  might  have  been  commenced 
on  that  day.     Presbrey  v.  IVilliams^  15  ib.  193. 

243.  Under  the  consular  act  of  1803,  c.  62, 
{  4,  the  penalty  of  $500  fur  not  depoaiting  the 
«hip*a  register  with  the  consul,  on  arrival  in  a 
foreign  port,  must  be  sued  for  within  two  yeara — 
the  limitation  prescribed  by  the  act  of  1790,  c.  36, 
I  31.     Parsons  ▼.  Hunter ,  2  Sumner,  419. 

244.  An  action  of  debt  on  a  bail  bond  given 
in  another  atate  is  limited  to  one  year  afler  the 
entering  up  of  6na]  judgment,  by  the  Massachu- 
setta  sUtute  of  1784,  c.  10.  AfRae  v.  Maitoon, 
10  Pick.  49. 

245.  A  suit  on  a  note,  payable  when  a  certain 
mortgage  holden  by  the  maker  ahall  be  collected, 
must  be  brought  within  aiz  yeara  afler  the  mort^ 
gagee  entera  into  possession  of  the  mortgaged 
premises  by  virtue  of  the  foreclosure.  Morgan  v. 
Plumb,  9  Wend.  287. 

246.  By  the  revised  statutes  of  New  York,  the 
term  of  18  months,  after  the  death  of  any  testa- 
tor or  intestate,  ahall  not  be  deemed  any  part  of 
the  time  limited  by  law  for  the  commencement 
of  actions  a^ainat  executors  and  administrators. 
Wenman  v.  Mohawk  ins.  Co.  13  ib.  267. 

247.  The  New  York  statute  (1  R.  L.  247) 
limiting  auits  agai  At  sheriffa,  for  escapes  of  per- 
sons imprisoned  on  civil  process,  to  one  year,  ap- 
plies as  well  to  eacapes  afler  arrest  and  before 
commitment  as  to  escapes  afler  commitment. 
Roe  V.  Beakes,  7  Wend.  459. 

248.  The  11th  section  of  the  sUtute  of  limita- 
tions of  Maine,  1821,  c.  62,  which  aaves  the 
remedy  where  the  suit  haa  been  actually  declared 
in,  but  the  writ  haa  casually  failed  of  service, 
applies  only  to  the  actions  mentioned  in  the  8th 
section,  which  are  limited  to  six  years.  Jewett  v. 
Greene^  8  Greenl.  447.  If,  therefore,  a  suit 
against  the  sheriff  for  de&ult  of  his  deputy, 
which,  by  the  16th  section,  is  limited  to  four 
years,  ia  not  commenced  within  the  time  men- 
tioned in  the  atatute,  though  the  writ  fail  of  ser- 
vice by  inevitable  accident,  the  remedy  is  gone 
forever,  ib. 

249.  Four  years*  peaceable  possession  of  a  chat- 
tel b^  one  claiming  it  in  hia  own  right  will,  by 
the  limitation  act  of  South  Carolina,  give  a  good 
title  to  the  possessor.  Coekfield  v.  Hudson,  2 
Bay,  425.  And  this,  though  the  possession  com- 
menced in  fraud.  Gregg  v.  Bighorn,  1  Hill, 
S.  C.  299. 

250.  By  the  act  of  South  Carolina  of  1812,  all 
penalties  and  forfeitures  are  to  be  prosecuted  for 
within  aix  months,  and  not  afler.  &ate  v.  Young- 
blood,  2  M'Cord,  241. 

251.  In  Connecticut,  ^dre /aaa#  against  bail 
muat  be  brought  within  one  year  from  rendering 
jud^rment.     Hotoard  v.  Miller,  1  Root,  428. 

252.  Under  the  New  Hampshire  statute  of 
limitations,  an  action  for  criminal  conversation 
with  the  plaintifTs  wife,  which  is  in  effect  an 
action  on  the  case,  is  not  barred,  although  not 
oommenced  within  three  yeara  after  the  cause 


of  action  accrued.     Samhom  v.  AmZjmi,  5  R 
Ham  p.  314. 

253.  An  abandonment  waa  aeceoted  in  Oeto- 
her,  1828,  which  related  back  to  the  loaa  i£ 
March  preceding,  and  a  libel  for  the  vessel  was 
brought  by  the  underwriters  in  September,  1834. 
Held,  that  if  the  vcasel  had  been  within  the  pro- 
cess  of  the  court,  to  the  knowledge  of  the  librl- 
lanta,  for  a  reaaonable  time,  the  libel  ou^ht  not 
to  be  maintained  afler  auch  a  lapse  of  time. 
The  Sarah  Jinn,  2  Sumner,  206. 

254.  Under  the  Maryland  act  of  1729,  c  24, 
§  21,  suits  on  ffuardian'a  and  teatamentarj  bcmds 
muat  be  brought  within  12  years  afler  the  pass- 
ing of  said  bonds.  State  v.  GreeUj  4  Gill  & 
Johns.  381. 

255.  Five  T^^n*  peaceable  and  uninterrupted 
poaaeasion  of  alavea,  under  a  loan,  vests  the 
title  in  the  peraon  to  whom  they  are  loaned, 
which  enurea  in  favor  of  his  creditors,  and  can- 
not be  deveated  aa  to  them,  by  his  returning  the 
same  to  the  lender,  afler  the  said  five  years  nave 
expired.     Garth  v.  Barksdale,  5  Munf  101. 

256.  A  plea  of  the  act  of  limitationa  was  held 
a  good  bar  to  an  action  on  a  bond  given  to  the 
state  by  a  trustee  appointed  by  a  decree  of  the 
court  of  chancery,  of  Maryland,  lor  the  sale  of 
the  real  estate  of  a  deceased  person,  &c.,  where 
the  bond  was  executed  more  than  12  years  before 
the  institution  of  the  action.  Schelt  v.  Stmte^  3 
Har.  &  J.  538. 

257.  To  a  plea  of  the  statute  of  limitations,  by 
an  executor  of  an  estate  represented  insolvent, 
it  is  not  a  sufficient  answer  to  say  that  the  estate 
is  solvent,  and  that,  afler  the  lapse  of  four  yean, 
a  further  time  was  allowed  by  the  judge  of  pro- 
bate for  creditors  to  exhibit  and  prove  their 
claims,  under  which  the  demand  in  suit  was  duly 
proved      Parkman  v.  Osgood,  3  Greenl.  17, 

258.  To  an  action  anmst  an  adminiatraior  de 
bonis  non,  upon  a  promise  made  by  the  intestate, 
it  is  a  good  plea  in  bar,  that  four  years  ainoe  the 
original  taking  out  of  lettera  of  adminiatration 
elapsed  during  the  life  of  the  former  administra- 
tor. Heard  v.  ^Meader,  1  Greenl.  156.  i/rm- 
menteay  v.  Gates,  5  Pick.  321. 

2K9.  In  Alabama,  an  administrator  may  com- 
mence suit,  on  any  cause  of  action  which  his  in- 
testate has  at  hia  death,  at  any  time  within  one 
year  after  his  appointment,  although  the  period 
of  limitation  to  the  action  expire  before  suit  ia 
commenced.     Griee  v.  Jones,  1  Stew.  254. 

260.  Where  an  administrator  diea  within  four 
yeara  afler  the  grant  of  administration,  and  an 
administrator  de  boftis  non  is  appointed,  actions 
of  creditors  are  not  barred  until  afler  the  expira- 
tion of  four  years  from  the  last  grant  of  adminis- 
tration.    Hemmenway  v.  Gates,  b  Pick.  321. 

261.  To  an  action  brought  in  1835,  in  Con 
necticut,  upon  an  administration  bond  given  in 
1809,  the  statute  of  limitations  waa  pleaded.  It 
was  held  to  be  no  bar,  because  such  a  bond  was 
not  within  the  statute  before  the  revision  of  1821, 
and  17  yeara  had  not  elapsed  between  the  1st  of 
June,  1821, —  the  day  from  which  the  time  lim- 
ited is  to  be  computed  under  the  revised  statutes, 
—  and  the  commencement  of  the  action.  Ed- 
wards V.  IVhite,  12  Conn.  28. 

262.  The  statute  of  Maine  of  1821,  c.  52,  limit- 
ing suits  against  an  administrator  to  four  years, 
may  be  effectually  pleaded  in  bar  to  an  action  of 
debt,  commenced  aner  the  lapse  of  four  years,  on 
a  judgment  recovered  against  the  administrator 
within  the  four  vears.  M^Lelian  v.  Ltm/,  2  Fairf. 
150. 

263.  A  creditor  of  one  estate  has  not  hve  years 
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ite  or  tesUtoc,  if  the 
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III.  Of  thi  Titnc  uAoi  Ikt  SlatiUtt  btgiii  to  run. 
364.  The  *t*tate  of  limit&tioni  begins  to  ma 
onlj  from  the  time  when  the  ^hl  of  action 
accrued.  BaiJa  t.  Coyle,  2  A.  &.  Marifa.  564. 
Jona  V.  CtnUBay,  4  Teitei,  109.  Odlin  v.  Grten- 
Uaf,  3  N.  Hamp.  870.     Not  from  the  time  when 
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265.  The  BUtate  begini  to  ran  froni  the  time 
at  wbicb  payment  wai  to  be  made.  RicAnan  v. 
RtcAnuis  5  Halat  lU. 

266.  The  Connecticut  statate  of  limitatioDB 
regarding  I«nda  do«a  not  commence  running 
antil  after  the  right  of  entrj  accrnea.  Ctark  t. 
yaufkaH,  3  Conn.  191. 

967.  Therefore,  where  a  feme  amert  died 
•eiied  of  lands,  and  her  boiband  thpreupon  be- 
came teoant  b;  Ihe  curteaj,  it  was  held,  tbat  the 
etatate  did  not  commence  rnnning  igainit  her 
heirs  nntil  after  the  death  of  such  tetitnt.    ib. 

368.    The  Blatnte  ofTt 
land!  by  revea  veara'  poi 
to    run    until    there    is   an    adrerae    legal    tiUe. 
M'her  T.  Reagan,  Cooke,  366, 

269.  The  gtalule  of  IJmiUtiona  btgiaa  to  ran 
BO  aooD  as  the  injurioua  act  complained  of  ii  per- 
petrated, although  the  actnal  injur;  ia  aubie- 
qnent,  and  could  not  be  known,  or  immediately 
operate.     Kenu  t.  Sckommiaker,  4  Ham.  331. 

270.  Wheie  money  ia  deposited  with  one  man 
for  the  use  of  another,  the  cause  of  action 
accrues  to  the  latter  from  the  time  of  the  depoait,- 
and^^he  atatute  of  limitations  commencea  run- 
ning from  that  time.  Bvtimer  t.  PaUerton,  Litt. 
Sel.  Cas.  234, 

271.  On  a  writ  of  error  on  judgment,  on  motion 
to  quash  execution,  the  statute  of  limitations 
doe*  not  ran  from  the  time  of  the  original  judg- 
mrnli  and  the  conrt  will  look  back  to  the  origi- 
nal judgment  and  .quash  (he  execution,  if  not 
■upported  by  it.    Creighttm  T.  Deniy,  Minor,  iSO, 

272.  Where  money  has  been  paid  npon  a  parol 
contract  for  the  conveyance  of  real  estate,  there 
being  no  time  appointed  for  eiecaling  the  con- 
reyance,  no  action  accrues  to  him  who  paid  the 
money,  to  recover  it  bock,  on  the  ground  of  the 
failure  of  the  consideration,  until  be  has  de- 
manded a  deed,  or  until  Ihe  decease  of  the  other 
party.     Bnmta  v    Savage,  14  Mass,  425 

273.  If  a  debtor,  who  ia  absent  * 
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prior  attachment  for  its  full  value,  it  ia  neverthe- 
less property  which  can  be  again  attached  by  Ihe 
common  and  ordinary  procega  of  law  within  the 
meaning  of  the  atatute ;  and  the  lUtute  will  be- 
gin to  run  from  the  lime  such  second  attachment 
might  have  been  made.  Bonu  y.  Crotening- 
thidd,  1  Pick.  263. 

274.  So  aharei  in  incorporated  companies  may 
be  attached  within  the  meaning  of  the  statute, 
•Ithough  a  particular  mode  of  attaehing  ihem  ig 
prescribed  by  statute  of  1804,  c.  83,  the  ataliitB 
of  limitationa  probably  intending  to  di  ~' 
between   the  ordinary   procesa  ai  '    '' 

375.  Where  the  usarious  coninu 
■nd  the  forbearance  of  interest  com 

ia  committed,  and  the  statute  of  Ii  . „ 

ttota  that  time,  aad  not  from  the  payment 


money  borrowed,  to  the  lender. 

FtoM,  5  Mass.  53,  59. 

ZT6.    The  right  of  action  against 

taking  inauffieient  bail  accrues  upi 

ipal ;  and  the  statut 
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Jfnftterv.  Gr<en,  17ib.60.     Caear  v .  Brad- 
Jbrd.  13  Mass.  168. 

277.   The  right  of  action  against  an  officer  for 
taking  an   inauffieient   return   on  on  original 
rit,  by  reaaon  of  which  the  plaintiff  in  that  suit 
lost  the  benefit  of  his  attachment,  the  judgment 
having  been  reversed  for  that  cauae,  was  consid- 
ered   as    having  accrued   when   the   writ   was 
returned  into  ttw  clerk'a  office.    MiUtr  j.Adaau, 
16  ib.  456. 
276.   The  statute  of  limitations  begin*  to  ran 
im  the  date  of  the  monthly  balance,  struck  in 
e  bank-book    of  a  depoaitor.      t/ition  BaiUi  v. 
iiopp,  3  Vick.  96. 

279.    A    promise   to   return    money  borrowed, 

when  caUed  on  to  do  so,"  creates  a  cause  of 

tion  from  its  date,  and  the  act  of  limitations 

begina  to  run  from  that  time.    DamaU  v.  Magnt- 

^tr,  1  Har.  ft.  Gill,  430. 

380.  Where  a  notary  of  a  hank  negligently 
imitted  to  charge  a  prior  endorser,  by  giving 
lotice  of  non-payment,  and  the  bank  was  afler- 
vardi  sued,  and  compelled  to  pay  damages  by  a 
ubseqaeut  endorser,  in  an  action  against  the 
lotory,  held,  that  the  cause  of  action  arose  on 
be  omission,  and  the  bank,  not  having  sued  lill 
nore  than  six  years  after,  were  barred  by  tha 
lUtute  of  limitations,  though  tfaey  had  paid  the 
damages  within  six  years  before  suit  brought. 
Bank  of  UtUa  v.  ChOdM,  6  Cow.  238. 

281.  Two  persons,  having  been  appointed 
guardians  of  a  spendthrift,  aold  bis  real  estate 
under  a  license  from  the  court  of  common  pleas, 
ind  credited  bira  in  their  sccoonta  with  the  pro- 
ceeds, which  were  applied  to  the  payment  of  his 
debts.  The  letters  of  guardiaiuhip  were  after- 
ind,  the  apendlhrift  and  his  heirs 
having  avoided  these  sales,  the  guotdiana  were 
obliged  to  refund  the  purchase  money.  Held, 
that  the  guardians  had  a  right  of  action  against 
"■  -  -  Iministratrii  of  the  spendthrift  for  the 
t  refunded  ;  that  this  right  did  not  accrue 
e  sales  were  avoided  and  llie  money  waa 
ed,  so  that  the  aUtute  of  limitations  began 
from  that  time,  and  not  from  the  time  of 
settling  the  guardianship  accounts.  Shearman 
-Sitiw,4Pick.S83. 

283.  In  an  action  on  a  bond  given  by  a  legatee 
I  an  eiecntor,  conditioned  to  refund  "if  adefi 
ency  of  assets  should  actually  happen,"  it  woa 
held,  that  the  act  of  liraiUtions  began  to  run 
from  the  time  when  the  deficiency  was  first 
ascertuned.    SaUjAary  v.  Black,  6  I 
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statute  of  limitations  does  not  begin  to  nm 
a^iaal  thcb  eUin  of  the  aeeifneee  on  aim,  for  the 
mottey  eolleeted,  until  the  time  of  collection. 
UMU^rd  T.  Pr^tktr,  I  Bibb,  176. 

2dS.  Where  a  testator^  a^inat  whom  the  stat- 
ute of  limitations  has  commenced  running,  de- 
irises  hie  estate  in  trust  to  snch  of  his  executois 
as  shall  act,  the  estate  descends  to  his  heirs 
until  the  eateculof  qualifies,  and  if  those  heirs  are 
laboring  under  dieabiUtiea,  the  statute  ceases  to 
run  against  them  so  long  as  the^  oontinue  to 
hold  tne  estate,  until  those  disabilities  are  re- 
moved ;  but,  on  the  qualifying  of  the  esecutors, 
the  statute  bar  revives,  uwl  is  construed  as  run- 
ning from  the  time  of  the  adverse  entr j.  JVisy  v. 
Siaugkter,  3  A.  K.  Marsh.  505. 

287.  Where  an  absolute  bill  of  sale  of  slaves  is 
delivered  to  the  vendee,  who  delivers  to  the  ven- 
dor a  conditional  defeasance,  b^  which  the  rifht 
of  the  vendee  to  take  possession  is  suspended 
until  the  death  of  the  vendor,  the  limitation  of 
the  vendee's  right  of  action  for  the  slaves  does 
not  begin  to  run  until  the  death  of  the  vendor. 
M'DomM  V.  Heli,  2  Bibb,  610. 

288.  Where  a  person  entered  into  possession 
under  an  agreement  for  the  purchase  of  lands, 
and  afterwards  tendered  performance  of  his  part 
of  the  agreement,  claiming  the  land  thereafter  as 
his  own,  it  was  held,  that  an  adverse  possession 
commenced  at  the  time  of  such  tender.  Dtm  v. 
JUpomfk^  2  Penn.  446. 

289.  A  person  maj  come  in  by  rightful  pos- 
session, and  an  adverse  possession  commence  at 
a  future  time,  marked  by  some  hostile  act  on  the 
part  of  the  tenant  equivalent  to  an  actual  ouster, 
and  the  statute  will  commence  running  from 
such  time.  ik. 

290.  Where  a  surety  has  paid  the  debt  of  his 
principal,  the  statute  of  limitations  does  not 
commence  running  until  the  actual  payment. 
Thompsom  v.  Stesesiu,  2  N.  &  M.  493. 

291.  The  statute  of  limitations  begins  to  run 
so  as  to  bar  an  action  on  a  contract  from  the  day 
when  the  work  was  to  have  been  completed. 
Bankin  v.  Woodwarik,  3  Pennsyl.  48. 

299.  The  statute  of  limitations  begins  to  run, 
en  a  claim  for  work  and  labor,  from  the  time 
when  the  work  was  finished,  and  not  from  the 
time  when  the  contract  was  made.  Zei^Ur  v. 
Hunt,  1  M'Cord,  577. 

293.  On  a  parol  guaranty  to  secure  a  bond 
payable  by  instalmenU,  the  sUtute  of  limiUtions 
does  not  bcprin  to  run  till  the  last  instalment 
of  the  bond  is  payable.     Ovtriam,  v.  TVocy,  14  S. 

294.  Time  does  not  begin  to  run  against  a  priv- 
ilege resefVed  in  a  deed  until  some  default,  neg. 
ligenoe,  or  ^quiescence,  is  shown  or  may  be  fairly 
presumed  by  the  party  in  whose  &vor  the  reser- 
vation is  made.     Butz  v.  Arts,  I  Rawle,  218. 

296.  If  possession  is  obtained  under  a  writ  of 
habere  faeuu  poMestionem^  in  Pennsylvania,  the 
21  vears  will  commence  fiiom  the  execution  of 
such  writ,  not  from  the  date  of  the  demise  in  the 
declaration  under  which  the  writ  issued.  Mercer 
V.  Watson,  1  WatU,  330. 

296.  The  sUtute  of  limitations  does  not  begin 
to  run  between  a  trustee  and  his  cettui  que  truti 
until  the  trustee  gives  his  eeetni  que  truH  notice 
that  he  holds  adversely.     Rusk  v.  Barr,  ib.  110. 

297.  The  statute  runs  against  a  bond  given 
by  an  administrator,  and  the  time  is  to  be  com- 
Mited  from  the  dar  the  money  becomes  due. 
Diemer  v.  Seehrist,  1  Pennsyl.  419. 

996.  Wheru  n  gnnenl  agent  gave  his  negotiable 


note  fo«  khor  petfomied  for  lua  prmcipi],  tk 
underatanding  of  the  partiee  being,  that  it  vu 
merefy  to  settle  the  aOMount  and  enable  Uie 
payee  to  obtain  payment  of  the  principal,  aod  oa 
the  principal  refusing  to  take  up  the  note,  paj' 
ment  was  enforced  against  the  a^nt,  it  was  beU, 
in  action  by  the  agent  against  his  principal,  thtt 
the  statute  of  llmitationa«  as  it  segards  the  priaci- 
pal,  would  commence  running  fiom  the  tiioe  of 
such  payment,  and  not  fivm  the  time  of  giviai 
the  note.     Qiimare  v.  Bnsssy,  3  Fairf.  418. 

299l  The  statute  of  limitations  does  not  raa 
against  an  attorney  at  law,  being  for  piofrtiioDal 
services,  so  louf  as  the  debt  u^ich  he  teeka  t« 
recover  for  his  client  remains  unpaid.  Fosttr  t. 
Jmek^  4  Watts,  334. 

300.  Where  a  bailee  lends  money,  for  the  km 
of  which  he  is  aocountahle,  and  the  boirover 
fails,  whereby  it  is  lost,  the  statute  of  limitatioof 
begins  to  run  from  the  time  when  the  fiulare  ii 
known.    Sodowsky  v.  MTariand,  3  Dana,  204. 

301.  Where  a  devisee  of  a  slave  acquiesced  in 
the  claim  and  possession  of  a  supposed  teoantfor 
life,  who  survived  him,  the  limitation  in  bar  ti 
the  right  derived  from  the  devisee  did  not  begia 
to  run  until  after  the  death  of  the  tenant  for  Ufe, 
and  until  administration  of  the  estate  of  the  de> 
visee.    JimraU  v.  Grmkmm^  1  Dana,  574. 

302.  An  executor  paid  money  to  a  legatee,  tnd 
six  years  after,  upon  settlement  in  the  orplMiii' 
court,  discovers  that  he  had  paid  the  iegatee 
more  than  he  was  entitled  to.  Held,  inan  ftetica 
to  recover  the  a^ney  overpaid,  that  the  cauae  of 
action  accrued  when  the  payment  was  made,  and 
that  the  suit  was  barred  by  the  statute  of  limiU- 
tions.    Remding  v.  Dan,  1  Halst.  167. 

303.  In  trover,  for  taking  goods  under  an  ir 
regular  execution,  the  statute  begins  to  ran  from 
the  time  the  goods  were  taken,  and  not  froiaUiB 
time  that  the  execution  was  set  aside.    ResM  r. 
Marklej  3  Johns.  523.    . 

304.  The  act  of  limitations  begins  to  operate 
from  the  time  of  the  payment  of  naoney  aecored 
by  a  bond,  and  not  from  the  date  of  the  bond. 
Glassgmo  v.  Partery  1  Har.  &.  J.  109. 

305.  In  Connecticut,  in  an  action  on  a  boad 
for  the  support  of  a  bastard  child,  judgmeat  beias 
rendered  for  quarterly  payments,  the  statute  ol 
limitations  does  not  operate  sgainst  the  bail  ootil 
a  year  after  the  last  payment.  Harris  v.  Tkomes, 
Kirby,  267. 

306.  Where  the  defendant,  in  writing,  asaaflied 
the  payment  of  the  balance,  if  any,  on  settlement 
of  accounts  with  the  plaintifi',  ^*  so  as  to  prevent 
its  being  barred  by  the  operation  of  the  limitatioa 
act,"  the  operation  of  the  aot  was  arrested  by 
this  promise,  but  it  recommenced  its  race  from 
the  date  of  the  writing.  Lamee  v.  Parker^  1  R«p> 
Con.  Ct.  168. 

307.  In  an  action  of  trover,  to  recover  a 
United  States  certificate,  sold  under  execotion, 
it  was  held,  the  statute  began  to  run  from  the 
date  of  the  sheriff's  sale.  Hars^uld  v.  Ceit, 
Addis.  152. 

308.  A  collector  of  Uxes,  who  had  sold  tba 
lands  of  a  delinquent  non-resident,  pursaant  to 
law,  was  sued  by  the  purchaser,  on  the  eoveoaal 
in  his  deed  that  the  taxes  were  legally  asteaaed, 
whereas  in  truth  they  were  not,  for  which  caott 
he  had  lost  the  land ;  and  judgment  having  beea 
rendered  against  the  collector,  the  execution  wtf 
satisfied  by  extent  upon  his  land.  Soon  af^ 
wards,  the  town  voted  to  indemnify  the  collector, 
and,  after  the  lapse  of  a  year,  he  repurchaaedtba 
land.  In  an  action  against  the  tpvm  on  the  rote 
of  indemnity,  to  whj«h  th«  i^ute  erf  linitatietf 
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wu  pletded,  it  WM  held,  that  the  dunagfl  wu 
■ncUiiied  bj  the  extent,  and  that  ibt  atatnte  be- 
gui  to  ran  from  the  ]Maaag;e  of  the  vote,  and  not 
from  the  «ipitBtion  of  the  right  of  redemption. 
P^  V.  Frattkfort,  6  Oteenl.  115, 

»)».  It  WBi  alio  held,  that,  thongh  the  Tote 
waa  entered  on  the  town  TMorda,  and  wM  atterted 
by  the  oterk,  yet  it  WU  Mill  within  the  opentio* 
of  the  vtatnte.  ib. 

310.  The  atatnte  of  KntitatioiM  of  Penwajlra- 
nia  is  BnbBtanliiilly  the  lune  aa  that  of  the  Slat 
James  1,  c.  16.  The  limitalioh  begins  to  tud 
from  the  time  of  an  actual  advene  poeienkm, 
and  not  before.  Potlt  v.  Oitbarl,  3  Wash.  C.C 
475. 

311.  The  statnfe  of  limiutiona  doe«  notbegia 
to  ran  against  a  patent  for  land  until  the  patent 
has  imied.  tVailaa  v.  Mmor,  7  Ham.  (Fart  laL) 
849. 

S19.  Where  the  endoraemeDt  of  a  pajment 
bore  date  anbseqneDt  to  the  time  of  the  actual 
psyment,  held,  that  the  time  of  the  payment,  and 
■ot  of  the  endonement  of  it,  was  to  govern,  in 
taking  the  debt  oat  ot  the  statate.  Hayta  v. 
Jlfer<s,8  Venn.  319. 

313.  The  statate  t^  llraitntiom,  of  Vermont,  be- 
gina  to  mn  upon  a  Judgment,  from  the  discharge 
of  a  poor  debtor  under  the  act.  Ferrimi  v.  fiar- 
hne,  ib.  99.     See  Poos  DaaTon. 

314.  The  statate  of  limilatioDB  respeiAing  snita 
•gainst  an  eiecnlor  or  admin istra tor  begim  to 
ran  fhim  the  time  of  the  defendant's  accepting 
the  trost,  and  not  from  the  time  of  giving  pnblic 
notice  of  aaeh  acoeptanoe.  SeaaU  v.  VaittOmt, 
6  Pick.  276. 

316.  Where  A  baa  a  demand  agaimt  B,  which 
hi  Dot  barred  by  the  statate,  and  B  dies  intestate, 
the  atatute  will  not  begin  to  run  until  letters  of 
ndminiBtraCion  are  taken  out.  Bunttt  r.  Bryan, 
I  HaUt.  377. 

316.  The  statute   of  limitationa  does  not  com- 

OT  to  be  sued.     Thus   in  trover  the  statute  does 

nntil  adminislration  gnnled,  where  the  property 
waa  acquired  after  the  death  of  the  intestate. 
Jokman  v.  Ifrm,  3  Slew.  ITS. 

317.  The  statute  of  IhnitationB  will  not  cora- 
BKQCe  running  before  administration  is  tl^ea 
oat.  Gcigsr  v.  Otigsr,  4  M'Ci^d,  433.  But  if 
it  has  becun  to  run  against  the  intestate  before 
his  death,  it  ii  not  suspended,  after  his  deatii, 
ttnlil  administration  is  tskeu  out.  Jfieki  r.  Mar- 
titidatt.  Harper,  135. 


after  die  death  of  her  haiband,  Until  the  admin- 

. j^  appointed,  though  for  more  than  fivo 

,    cannot   avail   against  the    sdmtnivtratM 
When  he  has  been  appointed,  the  atatnte  of  Ihni- 
begiooing   to    run    Qntil    that  time. 
Clark  V.  Hardiman,  if  Leigh.  347. 

Under  the  statate  of  Alabama,  which  pro- 
vides that  clums  agunM  the  eatalea  of  deeeaaed 
persons  shall  be  presented  for  payment  within 
eighteen  month*  alter  the  same  shall  have  ac- 
crued, or  after  administration  granted,  or  be  fbt" 
rer  barred,  the  statute  does  not  oommence  rim- 
ing against  the  claim  nntti  a  right  of  actio* 
thereon  has  accroed.  Jfnl  *.  Cttitniitglutm,  3 
pOTt.  171. 

Where  an  admin irtrlitor  payi  a  debt  i« 
on  an  erroneoBs  belief  that  the  estate  itf 
atate  is  solvent,  an  action  to  recover  back 
pari  of  the  money  paid  does  not  accrae  nntil  the 
insolvency  of  the  estate  is  aacertained  by  a  decree 
rf  inaolvency  and  orderof  distrlbation  ;  and,  coo- 
lequently,  the  statute  of  limitationa  begins  to 
run  t^m  that  tinw.  Wsttar  v.  Bradleu,  3  Pick. 
261. 

324.  A  died  inteaUte,  in  1765,  poswssed  of  a 

negro  woman,  named  Dinah.   In  1812,  B  waa  ap- 

ited  admiaigtrator  of  A'l  estate,  and  brought 

Lction  oftrover,for  Diaah, against  aperson  in 

Held,  that  the  i 


31 S.  The  s 


of  llm 


right  of  action  for  the  property  of  an  intestate, 
and  of  which  he  died  in  actual  posse ssi on,  does 
not  begin  to  run  nntil  the  grant  of  adminiatra- 
tion,  although  the  administrator  has  previously 
meddled  with  other  goods,  to  as  to  render  him- 
•elf  liable  aa  executor  dt  ton  tort.  Witt  v.  Bl- 
morc,S  Bailey,  595. 

319.  Where  an  action  doea  not  aocme  until 
after  the  death  of  the  creditor  or  claimant,  the 
vtatnte  of  limitationa  doea  not  bejpn  to  run  nntil 
•dminmtmtion  ia  granted;  but  it^it  acorues  be- 
fore his  death,  the  running  of  the  statute  is  not 
enapended  by  his  death.  Bimukianp  v.  Mmid,  2 
Bibb,  537. 


Bould  n. 


begin  t< 


e  before  the 


letters  of  administration  were  taken  out  by  B, 
and  did  not  attach  nntil  a  demand  and  Tcfhsal. 
FUkmek  y.  Saedl,  4  Har.  4l  J.  3»3. 

3S5.  Against  a  promin  to  pay,  upon  a  coBtiQ. 
gency  which  does  not  suspend  the  right  of  so- 
tion,  the  stntnte  Of  limitations  rung  tW<m  the 
nuking  of  the  promise,  and  not1h>mthe  happen- 

8  of  the  contingency.     Motto/  v.  Montgamerii, 
alley,  544. 
336.  Whore  a  promise  was  made  to  pay  a  deM 
1  the  event  of  a  contingency,  the  consnmma- 
va  ot  which  depended  wholly  on  the  promisor, 
waa  held,  that  the  statute  of  limiUtions  begas 
ran  iVom  the  date  of  the  promise.    JTDoiBta 
eaedioyR,  3  Rep.  Con.  Ct.  441. 
387.  The   limitation   of  actions  ToT  fhind,  M 
w,  coonneneei  running  from  the  commission  of 
the  frand.      Pyli  v.  Becktinth,  1  J.  J.  Marsh.  446. 
328.  The  atatnte  of  limilationB  runs  in  a  con- 
tract tainted  with  frand,  from  the  time  of  the  dja- 
coveiy   of  the    fVand.     Pamoate    v.    Fneman,  1 
Watts,  401.    Jonti  V.  Omoway,  4  Teatea,  109. 
).  Where  one  has  given  his  note  fbr  a  ba]^ 
due  upon  settlenienl  of  a  diaputed  account, 
and  has  patd  the  note,  he  will  he  barred,  in  an 
of  assampait,  on  account  of  fraud  in  the 
setllement,  by  the  statute  of  limitations,  not  bom 
f  tlie  matnrily  of  the  note,  hut  f^m  the 
le  settlement.    JHadey  v.  JUnWgvmcry, 
S  Bailej,  11. 

380.  Wheie  a  petaon  sella  a  slave,  vnthoDt 
havii^  «iy  Ihle  to  htm,  wllhotrt  warranty, arigbl 
of  action  aocrues  immediately  to  the  purchaaer, 

nd  the  atatute  of  limitations  o ~- 

ling  fVoin  the  day  of  the  aale. 
^.K.  Marsh.  SH7. 

331.  In  an  action  agahial  a  taOiot  w  agent,  flw 
jot  aceonntitiff,  Vt^taabeU,  that  the  atatute  uf 
limitatioiia  d\dii«.  \«|^n  to  mn  tmtfa  aetoMd 


U  ■v.  Scetl,  3 


330.  The  atatute   of  limitationB  of  Maryland     v»dtke«i»  nujie.     *tA<iK  ^.  ^^ — . ■ 

luwiin  to  mn  againat  an  adminiatrator's  bond  n«  \      ?Sft.  t^  bMUAb  <^  \\mi>».Win»  ""."^^V? 


■ooD  as  executed,  and  having 
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LIMITATIONS  OP  ACTIONS. 


Against  a  clftim  which  requires  «  demand  to 
make  it  perfect,  nntil  each  demand  be  made. 
f^'rifht  T.  Hamilton,  2  Bailey,  61. 

3S4.  The  statute  of  limitations  begins  to  run 
from  the  date  of  a  promissory  note,  payable  in 
money  on  demand,  unless  an  action  will  not  lie 
without  a  previous  demand,  in  which  case  the 
statute  begins  to  run  from  the  time  of  making  the 
demand.     LUOe  7.  Blvni,  9  Pick.  488. 

335-  If  a  new  promise  be  made  by  the  debtor, 
when  out  of  the  conunonwealth,  not  havinff  left 
therein  attachable  property,  the  statute  will  be- 
gin to  run  on  such  promise  when  he  returns  into 
the  commonwealth,  ih. 

396.  In  general,  the  statute  of  limitations  be- 

Sins  to  run  from  the  date  of  a  note  payable  **  on 
emand."  Eastonv.JifMister,lM\n,e62.  Lara- 
son  Y.  Lambert,  7  Halst.  S47.  Aetoman  ▼.  Ket" 
teU,  13  Pick.  418.  Wenman  t.  Mohawk  Int.  Co, 
13  Wend.  267. 

337.  AlUtr,  ss  to  a  note  payable  at  a  given 
day  after  demand ;  in  such  case,  it  commences 
running  only  from  the  time  of  the  demand.  Worn- 
man  V.  Mohawk  Ins.  Co.  ib. 


IV.    Of  Exceptions  in  the  Statutes. 

(  a.)  ffhat  will  suspend  their  Operation,  and  Disa- 
biUties  to  sue,  in  general. 

338.  The  exceptions  in  the  statute  of  limita- 
tions will  not  be  extended,  by  construction,  to 
all  cases  coming  within  the  reasons  of  the  excep- 
tions, if  not  within  the  letter.  8acia  t.  De 
Graaf,  1  Cow.  356. 

339.  Therefore,  although  the  plaintiff's  right 
to  sue  was  suspended  by  a  law,  which  the  supreme 
court  of  the  United  States  afterwards  decided  to 
be  unconstitutional,  still,  during  the  time  of  such 
suspension,  the  statute  of  limitations  ran  against 
him.  ih. 

340.  Previous  to  the  New  York  revised 
statutes,  an  injunction  out  of  chancery  would 
not  suspend  the  running  of  the  statute  of  limi- 
tations ;  the  remedy  of  a  party  stayed  was,  it 
seems,  by  application  to  chancery,  to  restrain  the 
defendant  from  pleading  the  statute.  Barker  v. 
MiUard,  16  Wend.  572. 

341.  Where  a  plaintiff  in  ejectment  recovered 
judgment,  and  the  judgment  was  suspended  by 
an  injunction  obtained  by  the  defendant,  the 
statute  of  limitations  was  not  thereby  prevented 
from  running.    Rice  v.  Lowan,  2  Bibb,  149. 

342.  An  agreement  of  a  debtor,  that  a  settle- 
ment made  by  the  creditor  and  a  third  person 
should  be  examined  by  either  party,  will  not 
take  a  case  out  of  the  statute  of  limitations. 
Ormshy  v.  Letcher,  3  Bibb,  269. 

343.  A  general  assiffQment,  with  a  covenant  to 
discharge  the  debtor  irom  all  claim  or  demand, 
action  or  right  of  action,  for  seven  years,  does 
not  suspend  the  operation  of  the  statute  of  limi- 
tations, as  to  a  note  held  by  one  of  the  creditors, 
parties  thereto.     Harvey  v.  Tobey,  15  Pick.  99. 

344.  The  running  of  the  statute  of  limitations 
against  a  claim  on  the  estate  of  a  person  de- 
ceased is  suspended  during  the  time  in  which 
the  administrator  is  not  liable  to  an  action 
Ihereon.     Houpt  v.  Shields,  3  Port.  247. 

345.  It  seems  that  the  effect  of  a  statute  pro- 
vision, that*  no  action  shall  be  commenced  against 
'an  executor,  or  administrator  within  six  months 
afler  probate  of  the  will,  or  granting  administra- 
tion, is  to  suspend  the  running  of  the  statute  of 
limitations  for  that  time.  Hutchison  v.  Tolls,  2 
ib.44. 


346.  A  war  with  this  country  suspends  th 
operation  of  the  limitation  act  of  South  CaroliBa, 
of  1712,  between  the  citizens  of  the  countries  at 
war  with  each  other,  so  long  as  the  war  Insta. 
WaU  V.  Robson,  2  N.  d[^  M.  498. 

347.  Where  an  action  has  been  seasonably 
brought,  after  a  reversal  of  a  judgment  for  the 
same  cause  of  action,  it  is  within  the  saving  of 
the  statute  of  limitation  of  Maryland,  (21st  James 
1,  e.  16.)  DroMS  v.  Hodges,  1  Har.  Sl  M'Hen. 
518. 

348.  The  statute  of  limiUtions  of  South  Caro- 
lina was  not  checked,  in  its  operation  on  a  note, 
because,  some  time  after  it  became  due,  the  payee 
became  non  compos  mentis.  Adtanson  t.  Smuik^ 
2  Rep.  Con.  Ct.  269. 

349.  Where  an  estate  descended  to  several, 
under  the  Kentucky  statute  of  descents,  it  was 
held,  in  an  ejectment  brought  by  them,  that,  if  any 
one  of  them  was  out  of  the  saving  in  the  statute 
of  limitations,  all  would  be.  Robertson  v.  Smithy 
Litt.  Sel.  Cas.  296.     RoberU  v.  Ridgway,  ib.  394. 

350.  An  adverse  possession  against  two  tenants 
in  common,  one  of  whom  is  within  the  saving 
of  the  statute  of  limitations,  operates  against  the 
other.     Doolittle  v.  Blakesly,  4  Day,  2&. 

351.  Coparceners,  whose  right  of  entry  is 
barred  by  the  statute  of  limitations,  cannot  re- 
cover by  joining  with  them  one  whose  right  is 
saved.    Sas^ord  v.  Button,  4  Day,  310. 

352.  The  disability  of  one  co-tenant,  under  the 
statute  of  limitations  limiting  the  right  of  entry, 
does  not  protect  the  rights  of  the  others,  who 
may  be  under  no  legal  disability.  Bryan  v.  Him' 
man,  5  Day,  211. 

3^.  Where  one  of  the  joint  applicants  for  a 
writ  of  error,  is  within  the  saving  clause  of  the 
statute,  the  case  is  saved  as  to  all  the  parties. 
Wakins  V.  PhiUps,  3  Ham.  49. 

354.  The  disability  which  entitles  a  party  to 
the  benefit  of  the  proviso  in  the  statute  of  limi- 
tations must  exist  when  the  right  of  entry  01- 
action  first  accrues ;  and,  if  several  disabilitiefl 
exist  together,  the  statute  does  not  begin  to  run 
until  the  whole  are  removed.  And  though  these 
disabilities  be  removed,  if  the  right  of  entzy  be 
suspended  by  the  intervention  of  a  particular 
estate,  existing  at  the  time  of  their  removal,  the 
statute  will  not  run  during  the  existence  of  the 
particular  estate.  Jackson  v.  Johnson,  5  Cow.  74. 

355.  In  Connecticut  it  is  held,  that  the  pro- 
viso in  the  statute  of  limitations,  relative  to  dis- 
abilities to  sue,  does  not  embrace  administrators 
which  are  appointed  after  the  limitation  hath 
taken  effect.     Qustin  v.  Brattle^  Kirby,  299. 

356.  Whether  the  saving  of  the  Connecticut 
statute  of  limitations  (tit.  97,  c.  3)  extends  only 
to  such  disabilities  as  exist  at  the  time  the  right 
of  entry  accrues,  or  to  those  also  which  did  not 
exist  until  many  years  after,  qwBre.  Bush  v. 
Bradley,  4  Day,  298.  Satrfbrd  v.  Button,  ib. 
310. 

357.  A  person  having  a  right  to  land  has,  in 
New  York,  20  years  to  make  an  entry,  in  eveiy 
events  and  if  under  legal  disability  when  his 
right  of  entry  first  accrued,  he  may,  though  20 
years  have  elapsed,  bring  his  action  within  10 
years  afler  his  disability  is  removed.  Jackson  v. 
Cairns,  20  Johns.  301. 

358.  It  appearing,  in  ejectment,  that  the  originsl 
grantee  of  land,  ftom  whom  the  lessors  derived 
their  title,  was  within  the  exception  to  the  statute, 
it  was  held  incumbent  on  the  defendants  to  show 
that  those  whose  interest  was  dependent  on  his 
were  not  within  the  exception,  if  they  relied  on 
that  fact  for  defence.   Doe  v.  Qibson^  i  Ham.  339. 


UMITATIONS  OF  ACTIONS. 


369.   In  ejectment,  it  appeared   that  G. 
priginal  proprietot    ■" -' - 
the  12th  of  Ndtci 


of  the  Isnd 

nber.  17113.     FrevlouB  to  thiit 
time  lie  had  been  found  runt  compos,  and  a  con- 

until  June  2Tth,  17%,  when  he  reBtgned  his 
imrt.  On  the  17lh  of  January,  1798,  another 
CDnsemtor  w»i  appointed,  «bD  retained  his 
office  until  the  24th  of  July,  1802,  when  G.  died, 
leaving  M,,  an  only  child,  who  was  then  rum 
tampat  mentu,  and  conliuned  ■□  until  her  death, 
on  the  26th  of  FebruBry,  IS17.  Within  Etc  yean 
thereafter,  the  plaintiff,  an  heir  of  M.,  brought 
tbia  action  agalnat  those  in  poaaeBsion  under  the 
diaaeizor  of  G.;  neither  G.,  nor  H.,nor  any  per- 
son claimins  under  thetn,  having  before  entered 
or  brought  hia  action.  It  waa  held,  (in  Connec- 
ticut,) that  the  Btatute  of  limttatinni  began  il< 
operations  aa  soon  aa  the  appointment  of  the  firal 

DO  aubaeqaeot  disability  of  G,,  or  M.,  would 
protect  the  title.     Grineold  r.  BrOltr,  3  Conn.  337. 

360.  Held,  also,  that  if  G.  were  in  fact  xm 
compoa,  from  the  diaseitiu  to  his  death,  it  would 
make  no  difference  in  the  result;  for  the  saving 
of  the  statute  extends  only  to  the  peraon  to 
whom  the  right  of  entry  firil  accrued,  and  re- 
lates only  to  the  disability  then  eiisting,  and 
there  i*  no  saving  for  any  disability  in  the  heir 
supervenient  to  the  disability  of  the  peraon  to 
whom  the  right  of  entry  first  accrues,  ih. 

—     A  parly  Gil -     ' - 


nthe 


of  iTm 


menced  running,  the  death  of  neither  party  stops 
363.  Where  the  atatnte  of  limiUlioni  has  com- 

menced  running,  no   subsequ 
stop    it.     Faysoux    v.   Praiker, 
Puk  T.  Bandnil,  1  Johna.  165 
komi,  3  Conn.  398.     Crosier 

nt  d 
1    N. 

ability  can 
&  aJ:  296. 
«r.  V.  Hm- 

n»,  1  Bibb, 

364.  Cnmulati 
in    reJ   or    posat 
Clarke,  12  Wend 

365.  A   party 
him«:lf  of  BU.ie 

^  ....... 

out  of  poBsea 
■sive  dlsabilil 

are  not  allowed 
BradMrtet    v. 

e>   to    avoid    the 

effect  of  the  sUtute  of  limitations.     Rankin  v. 
Ttnbrook,  6  Walta,  3Se. 

366.  In  Pennsylvania,  the  disability  of  mar- 
riage cannot  be  added  to  the  prior  disability  of 
infancy,  to  avoid  the  sUtute' of  limitationg.  Car- 
lifln  *.  atitUr,  I  Pennsyl.  6. 

(b.)    hfanoj  and  Conerturt. 

367.  The  infancy  of  one  plaintiff',  in  an  action 
of  trover  by  several,  will  not  prevent  the  statute 
of  limltationa  from  running  against  alt.  JfilfUr 
T.  DaviM,  Litt.  Sel.  Ca>.  436. 

368.  In  Kenlnckv,  if  the  atatDte  of  li 
of  actions,  for  land,  begin*  to  run  against  the 
ancestor,  but  by  hia  death  the  land  dei  '  '~ 
hut  heirs,  who  are  infanta,  the  sUtule  si  . 
ning,  and  the  infants  have  the  time  allowed  by 
the   statute,  after  arriving  at  full  age,  "      ' 

r.Ma      


he  operation  of  the  statute  of  limitationa,  ia 
iouth  Carolina.     Lahiffa  v.  Smart,  1  Bailey,  192. 

371.  The   infancv  of  one    tenant    in    common 

unniog  against  a  co-lenant.  7%onaM  v.  Maehir, 
Bibb,  412. 

372.  In  an  action  for  persona]  property,  the 
ilnority  of  one  of  several  joint  plaintiffi  will 
ict  protect  the  righto  of  those  who  are  of  fall 

age  from  the  operation  of  the  statute  of  limita- 
''  ~  ,  in  South  Carolina;  but  the  minora  may  re- 
r  to  tbe  extent  of  their  interest.  Hmrti  1. 
Meant,  2  Hill,  5.  C.  32S. 

373.  Where  an  adverse  passession  begins  to  ran 
(he  lifetime  of  the  ancestor,  and  descends  to 

1  infant  heir,  the  latter  is  not  protected  by  his 
Jackson  v.  Jlfoor*,  13  Johns.  513. 


374,  On 
lent,  the 


I  join 


limitatio 


here,  on  a  judgment  against  an  infant 
rs,  a  writ  of  error  is  brought  bj;  all 
I  a  year  aOer  judgment,  but  within  a 
le  infant  detendant's  coming  of  age, 
is  within  the  saving  of  the  statute  of 
B  of  Vermont.     Pritit  v.   HaraiU<m,  3 


'378!  The  plea  of  the  act  of  limitations  waa 
held  no  bar  to  an  action,  in  Maryland,  on  a  lea- 
tamentary  bond  of  more  than  12  years'  standing, 
the  perBon  bringing  the  action  not  becoming  of 
age  until  17  years  afier  the  date  of  Ihe  bond,  and 
4  years  before  the  institu^on  of  the  suit.  H'tUh 
V.  Stat€,  5  Mar.  &.  J.  369. 

379.  A,  being  seized  of  real  estate,  died  in 
1740,  leaving  B,  an  infant,  and  /enu  cmerl,  who 
died  before  her  husband  in  1755,  leaving  C,  an 
infant  daughter,  who  was  married  during  infancy 
to  D,  It  was  held,  in  an  action  hy  D  and  C  for 
such  estate,  commenced  in  1804,  against  one 
who  had  been  in  possession,  holding  adversely, 
nearly  60  years,  that  the  plaintiSa  were  within 
the  exceptions  and  proviso  of  the  Connecticut 
statute  of  limitations.  Eattm  v.  Sanford,  2  Day, 
523. 

380.  Where  an  heir  in  tail  is  an  infant  when 
tbe  right  devolves  to  him,  and-so  died,  leaving 
an  infant  heir,  who  becomes  covert  duringinfancy, 
but,  within  three  years  after  discovertare,  brings 
her  action,  her  case  is  within  the  saving  of  the 
statute  oflimitations  of  North  Carolina.  GiUiaiB 
V.  Jaa,ck>,  4  Hawks,  310. 

381.  The  act  of  Sooth  Carolina  of  1624  pre- 
vents the  righto  of  minors  from  beine  defeated 
by  the  Btatute  of  Yimitationa,  when  the  statota 
hVi  not  barred  tie  rigW  in  the  We-l}™  of  *• 
"pceator,  before  tt.*  »^™V  «t  tl»e  "^t  ot  the 
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383.  Penont  under  tlie  tge  of  21  are  allowed, 
bj  the  sUtate  of  Soath  CaroUna,  to  brin^  per- 
aonal  aetioni  within  foar  years  after  coming  of 
age,  and  the  marriage  of  the/ema  infant  will  not 
meige  the  dieabilitjr  of  infancy  in  that  of  corerture 
eo  aa  to  require  her  and  her  hasband  to  bring 
their  action  within  five  yeara  after  marriage. 
Koktrtmm  t.  Wwdtmm^^  2  Hill,  S.  C.  324. 

3B4.  The  right  of  a  wife  in  her  landa  ia  not 
barred  by  15  rears*  adrerse  possession  doring 
the  coTertore,  but  is  saved  hj  the  proyiso  of  the 
Connecticut  statote  of  limitations ;  and  eject- 
ment may  be  sustained,  in  the  name  of  the  hus- 
band and  wife,  to  reooTer  such  land,  notwith- 
standing such  adverse  possession.  WmlBon  v. 
JTatssn,  10  Conn.  77. 

385.  Where  the  husband  conveys  without  his 
wife,  the  statute  of  limitations  does  not  begin  to 
ran  against  her  till  the  death  of  her  husband. 
C^l€r  V.  JtfoCzer,  13  8.  db  R.  356. 

386.  Where  an  adverse  possession  has  com- 
menced in  the  life-time  of  the  ancestor,  the  opera- 
tion of  the  statute  is  not  prevented  by  the  title 
descending  to  a  /ems  esvert.  Jaduim  v.  Rohina^ 
16  Johns.  169. 

387.  If,  on  the  determination  of  an  estate  in 
lands,  the  remainder  or  reversion  falls  upon  a 
/nns  eevsrt,  the  statute  does  not  commence  run- 
ning againi^  her  right  to  recover  the  same,  dur- 

the  coverture.     Jaclcjen    v.   StiUek^  8  ib. 


388.  The  Kentucky  statute  of  1813  does  not 
give  three  years,  after  the  disability  is  removed, 
to  a/mis  eo99ri^  unless  she  was  covert  when  her 
right  accrued.  Ktmdial  v.  SUugkier^  1  A.  K. 
Marsh.  375. 

(0.)    Maemi  Parties, 

389.  In  general,  the  statute  of  limitations  does 
aot  begin  to  run  against  a  contract  until  the  de- 
fendant conies  within  the  reach  of  process  from 
the  state  where  the  plaintiff  resides.  Ttnont  v. 
BardwM^  1  Stew.  A  Port.  36.  Bulger  v.  Rockt^ 
11  Pick.  36.    MuUm  v.  Ridgeway,  Addis.  278. 

390.  The  statute  of  Massachusetts  of  1786, 
c.  52,  respecting  any  person  beyond  sea,  without 
any  of  the  United  States,  applies  to  all  persons 
who  are  beyond  sea  when  their  causes  of  action 
accrue,  whether  they  be  foreigners  or  citixens  of 
the  commonwealth;  and  the  statute  will  not 
begin  to  run  against  a  foreigner  or  a  person  be- 
yond sea  so  long  as  he  remains  without  the  com- 
monwealth, although  he  have  an  agent  within  it. 
HmU  V.  UttU,  14  Mass.  203.  fFihon  v.  Jlppletont 
17  ib.  180. 

391.  But  where  the  plaintiff  and  defendant  are 
beyond  sea,  without  any  of  the  United  States,  at 
the  time  the  cause  of  action  accrues,  and  both 
return  within  the  commonwealth  after  the  cause 
of  action  accrues,  the  statute  will  begin  to  run 
when  both  have  returned,  although  both  be  not 
within  the  commonwealth  at  the  same  time  ;  fon 
the  impediment  may  be  removed  as  to  the  one, 
while  it  remains  as  to  the  other ;  and  after  it  has 
been  removed  as  to  both,  the  time  limited  for 
bringing  the  action  commences.  Vans  v.  Hig- 
ginsom,  10  ib.  29. 

392.  The  provision,  in  the  sUtute  of  limiUtions, 
that,  where  the  debtor,  at  the  time  when  the  cause 
of  action  accrued,  was  out  of  the  commonwealth, 
and  did  not  leave  attachable  propertv  therein, 
the  statute  shall  not  begin  to  run  until  his  return, 
applies  to  persons  who  have  never  been  within 
the  commonwealth,  as  well  as  to  citizens  who 
have  been  absent.     LUtU  v.  Blunt,  16  Pick.  359. 

393.  This  provision  applies  to  a  new  promise 


made  out  of  the  commonwealth ;  and  it  makes 
no  difference  whether  the  new  promise  was  made 
before  or  after  the  original  promise  has  been 
barred  by  the  statute,  ib. 

394.  In  order  to  avoid  this  exception  in  tiie 
statute,  the  defendant  is  bound  to  show,  that  the 
creditor  knew  of  his  coming  into  the  common- 
wealth, or  having  attachabk  property  here,  or 
that  those  fkcts  were  sufficiently  public  to  raise 
the  presumption  that  the  creditor  might  baye 
taken  advantage  of  them  by  ordinary  diligenee. 
ib. 

395.  The  Massachusetts  sUtnte  of  1786,  c.  5a!, 
respecting  persons  out  of  the  commonwealth, 
who  did  not  l^ave  property  or  estate  therein,  that 
could,  by  the  common  and  ordinary  process  of 
the  law,  be  attached,  applies  to  all  persona  woo 
are  out  of  the  commonwealth  at  the  time  the 
cause  of  action  accrues,  and  have  not  attachable 
property  within  it,  whether  they  ever  lived  with* 
m  it  or  not ;  so  that  the  statute  shall  not  begin 
to  run  until  the  defendant  is,  either  by  his  per- 
son or  property,  subject  to  the  original  process 
within  this  commonwealth.  Dwight  v.  dcHk,  7 
Mass.  515. 

396.  And  the  statute,  in  providing  that,  where 
the  cause  of  action  accrued  while  the  defendant 
was  out  of  the  commonwealth,  the  action  may  be 
commenced,  within  the  period  limited  by  the  statr 
ute,  after  his  return  into  the  commonwealth,  in> 
tends  such  a  return  as  would  enable  the  plaintiff^ 
using  reasonable  diligence,  to  arrest  hie  body  as 
security  for  the  debt  White  v.  BaiUy,  3  ib.  ?7]. 
Byrne  v.  Crowninekield,  1  Pick.  263. 

3U7.  Therefore,  where  the  defendant  returned 
privately  into  the  commonwealth,  and  secreted 
himself,  except  on  Sundays,  it  was  held,  that 
such  return  was  not  within  the  true  meaning  ol 
the  proviso.     Whitt  v.  Bailey,  3  Mass.  271. 

396.  The  only  saving  clause,  in  the  statute  of 
limitations  of  South  Carolina,  in  fevor  of  non- 
resident  plaintiffs,  is  that  if,  at  the  time  of  the 
cause  of  action  given  or  accrued,  they  shall  be 
beyond  the  seas,  they  shall  be  at  liberty  to  bring 
their  action  at  any  time  within  four  vears  after 
the  ratification  of  the  act,  or  at  any  tune  within 
five  years  after  the  cause  of  action  given  or  ac 
crued,  and  at  no  time  after.  Stmthgate  v.  Goid- 
tkwaUe,  1  Bailey,  367. 

399.  Under  the  Maryland  acts  of  1715,  c.  123, 
and  1765,  c.  12,  the  limitations  do  not  attach 
against  a  creditor,  where  the  debtor  is  absent 
from  the  state  at  the  time  the  cause  of  action 
accrued.  Hysinger  v.  Baltxdly  3  Gill  db  Johns. 
158. 

400.  If,  after  the  cause  of  action  accrues,  the 
debtor,  at  any  time,  by  his  presence  in  the  state, 
affords  the  creditor  an  opportunity  to  prosecute 
his  writ  with  effect,  he  must  institute  his  action 
within  the  time  required  by  the  act  of  1715,  m 
his  claim  will  be  barred.  »6.  * 

401.  The  presence  of  the  debtor  within  the 
state  must  be  such  as  to  enable  the  creditor  to 
avail  himself  of  it ;  a  secret  presence,  of  which 
the  creditor  could  not  take  advantage,  is  not  suf- 
ficient, t'^. 

402.  Where  a  cause  of  action  accrued  in  Octo- 
ber, 1822,  when  the  defendant  was  a  resident  of 
another  state,  and  it  appeared,  upon  ^*a  case 
stated,"  that  the  defendant  was  in  Baltimore 
where  the  plaintiff  resided,  in  April,  1823,  *'  pur- 
chasing other  goods  from  the  plaintiff,  and  re- 
mained there  two  days,"  it  was  held,  that  limita- 
tions did  not  then  attach,  because  it  did  not  ap- 
pear at  what  time  during  those  two  days  the  de- 
tbndaat  made  Us  por&aM,   nor  whether  the 
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plaintiff  hadr  an  opportunity  to  sue  out  a  writ 
against  him,  with  effect.  Hysinger  ▼.  BuUzdly  3 
GUI  &  Johng.  158. 

403.  A  simple  removal  from  a  state  where  a 
contract  is  made  to  another  state  will  not  itself 
prevent  the  running  of  the  statute  of  limitations. 
CartmiU  v.  Hopkitu,  2  Mis.  220. 

404.  The  Kentucky  statute  of  limitations  of 
1614  operates  on  convevances  made  by  non- 
residents to  residents  before  the  passage  of  the 
act,  so  as  to  take  away  the  10  years  allowed  by 
the  act  of  1796,  to  commence  suit  afler  return  to 
the  sUte.     LucktU  v.  Dunn,  3  Litt.  218. 

405.  The  mere  removal  of  the  defendant  from 
the  county  of  his  residence,  at  the  time  the  debt 
was  created,  will  not  stop  the  running  of  the 
statute  of  limitations,  unless  the  plaintiff  was  de- 
layed or  obstructed  in  his  suit  by  such  removal. 
Snttd  V.  Hall^  2  A.  K.  Marsh.  21. 

406.  By  merely  coming  into  the  state,  a  non- 
resident loses  the  benefit  of  the  saving,  in  the 
Kentucky  statute  of  limitation  of  real  actions. 
Robertson  v.  Smith,  Litt.  Sel.  Cas.  296. 

407.  Where  the  statute  of  limitations  is  pleaded 
against  non-resident  joint  plaintiffs,  the  fact  that 
one  of  them  has  been  in  the  state  since  the  cause 
of  action  accrued  will  not  take  the  case  out  of 
the  saving  in  favor  of  non-residents.  Jones  v. 
jEr«nry,  SLitt.  46. 

408.  The  Kentucky  statute  of  limitations  runs 
against  a  citizen  of  Virginia,  who,  after  the 
adverse  entry  into  his  lands,  visited  Kentucky, 
such  entry  being  made  while  the  latter  state 
composed  a  part  of  Virginia.  May  v.  Slaughter , 
3  A.  K.  Marsh.  505. 

409.  Non-residents  were  exempted  from  the 
statute  of  limitations  before  1823;  consequently, 
the  time  of  limitation  could  not  commence  run- 
ning until  that  time.  Pate  v.  Barrett,  2  Dana, 
426. 

41 0.  A  temporary  absence  of  a  debtor  from  the 
country  will  not  take  a  case  out  of  the  statute  of 
limitations.     Ormsby  v.  Letcher,  3  Bibb,  269. 

411.  If  a  non-resident  comes  into  the  state 
temporarily,  and  returns  to  his  dwelling  without 
the  state,  the  statute  of  limitations  begms  to  run 
against  him.     Smith  v.  Harrow,  ib.  446. 

412.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  the  war 
should  not  be  construed  against  him  in  com- 
puting the  length  of  time  in  which  an  ejectment 
can  be  brought.  Delaneey  v.  JfKeen,  1  Wash. 
C.  C.  354. 

413.  If  a  defendant  is  within  the  enemy's 
lines  during  the  war,  and  departs  with  the  enemy, 
the  statute  of  limitations  does  not  run.  Sleght  v. 
Kane,  1  Johns.  Cas.  76. 

414.  The  saving  clause,  in  the  5th  section  of 
the  New  York  statute  (1  N.  Y.  L.  186)  of  actions 
against  persons  out  of  the  state,  extends  to  for- 
eigners, or  those  who  have  resided  altogether 
out  of  the  state,  as  well  as  to  citizens  of  the  state 
who  mav  be  absent  for  a  time.  Buggies  v.  KeeUr, 
3  Johns'  263. 

415.  Where  the  defendant  has  come  into  the 
state  publicly,  so  that  the  creditor  with  ordinary 
diligence  might  arrest  him,  it  is  a  return  into  the 
state  within  the  meaning  of  the  proviso  in  the 
6th  section  of  the  New  York  statute  of  session 
24,  o.  183,  and  the  statute  begins  to  run  from 
that  time.     Fowler  v.  HvaU,  10  ib.  464. 

416.  Miter,  if  he  come  in  clandestinely  and 
with  intent  to  defraud  his  creditor  bj  setting 
the  statute  to  running,  and  then  departmg.  ih, 

417.  The  sUtute  of  limitotions  of  Rhode  Island 
does  not  apply  where  the  party  is  a  for^ignery 


and  has  never  been  within  the  state  where  the 
suit  is  brought.      Chomqua  v.  Mason,  1  Gallia. 

418.  In  New  Jersey,  if  the  debtor  is  within  the 
state  when  the  cause  of  action  accrues,  the  stat- 
ute commences  running,  and  is  not  stopped  bv 
the  debtor's  leaving  the  state  afterwards.  Hal' 
sey  V.  Beach,  1  Fenn.  122. 

419.  A  residence  in  New  York  is  not  a  resi- 
dence beyond  sea,  under  the  Pennsylvania  act  of 
limitotions.     Thurston  v.  Fisher,  9  S.  &  R.  288. 

420.  Under  the  act  of  27th  March,  1713,  §  5, 
the  defendante  may  plead  the  statute  of  limita- 
tions though  they  have  been  beyond  sea  during 
the  time  which  constitotes  a  bar  by  the  statute. 
Muhans  V.  Bingham,  1  Miles,  164.  Reid  v.  Geo* 
ghehan,  ib.  204. 

421.  The  return  of  a  debtor  to  the  state,  though 
unknown  to  his  creditor,  bars  the  stetute  of  limi- 
tations.   Mazozon  v.  Foot,  1  Aik.  282. 

422.  Where  a  debtor  absconds  or  removes,  a 
creditor  is  not  barred  by  the  stetute  of  limitotions 
of  Missouri,  although  be  does  not  commence  an 
action  by  attachment.  Hancock  v.  Hough,  1 
Mis.  678. 

423.  The  words  **  beyond  seas,*'  in  a  stetute  of 
limitotions  of  a  stote,  mean  **  out  of  the  limite 
of  the  stote."  Murray  v.  Baker,  3  Wheat.  541. 
Forbes  v.  Foot,  2  M'Cord,  331.  Shelby  v.  Guy, 
11  Wheat.  361. 

424.  In  the  Maryland  stotuto  of  limitotions, 
the  words  ^^bevond  seas,"  are  equivalent  to 
(( beyond  the  jurisdiction  of  the  stote."  Bank  of 
Alexandria  v.  Byer,  14  Pet.  141.  Pancoast  v. 
Addison,  1  Har.  Jk  J.  350. 

425.  The  counties  of  Washington  and  Alexan- 
dria, in  the  District  of  Columbia,  do  not  stand  in 
the  relation  of  separate  governmente ;  inhabit- 
ante,  therefore,  of  one  county  are  not  **  beyond 
seas,"  in  respect  to  the  other.  Bank  ofjUexaU' 
dria  v.  Dyer,  14  Pet.  141. 

426.  A  non-resident  of  the  stote,  who  was  a 
resident  of  one  of  the  United  Stotes,  was  held 
within  the  saving  of  the  statute.  Pancoast  v. 
Addison,  1  Har.  ^k  J.  350. 

427.  The  terms  ««bevond  sea,"  in  the  Ohio 
stetute  of  limitotions  of  1824,  are  equivalent  to 
**  without  the  limite  of  the  stote."  Richardson  v. 
Richardson,  6  Ham.  125.  fVtst  v.  Picksismer, 
7  Ham.  (Part  2d,)  235. 

428.  'The  stetute  of  limitotions  of  Greorgia  was 
held  not  to  run  against  the  plaintiff,  while  tiie 
defendant  was  banished  the  stote  by  the  confis- 
cation act  of  that  state  of  May  4th,  1782.  -John' 
ston  V.  White,  Charlt.  140. 

429.  The  Virginia  stetute  of  limitations  begins 
to  run  against  a  creditor  residing  out  ok  the  stote, 
if  he  comes  into  the  stoto  for  temporary  pur- 
poses, provided  the  debtor  be  in  the  stote  at  that 
time.     Faw  v.  Roberdeau,  3  Cranch,  174. 

430.  The  New  Hampshire  stetute  of  limite 
tions,  3d  section,  which  provides  that  when 
the  defendant  has  resided  out  of  the  stote,  and 
not  left  property  within  the  stote  which  might 
have  been  attached,  the  plaintiff  shall  have  six 
years  to  commence  his  action,  exclusive  of  the 
time  of  such  absence,  applies  to  defondanto  who 
have  never  been  inhabitonto  of  the  stoto.  Sissons 
V.  BickneU,  6  N.  Hamp.  557. 

431.  In  such  a  caae,  the  defendant  must  show 
that  he  had  property  here  which  might  have 
been  attoched  during  the  term  of  six  years,  to 
constitute  a  bar  to  the  action,  ib* 

432.  In  an  action  commenced  on  the  29th  of 
June,  1830,  upon  a  note  datod  August  2d,  1813, 
and  payable  on  demand,  tha  defewUat  pteadad 
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SSX  rerwHM  nnder  tba  tge  of  SI  w«  Ulowed, 
bj  tb«  MUato  of  Sooth  CVroliDk,  to  brin^  per- 
sonal actiaQi  within  four  yetn  ttttt  eoming  of 
■|e,  uid  the  muriaie  otihefrma  infant  willnot 
OHl^tha  diaabilit^  of  inbncj  in  thai  of  corerture 
•o  u  to  require  lier  and  her  hnaband  to  briD{[ 
Ikeir  actran  wilhin  five  reara  after  maTriafe. 
tMrrUmw.  ffWinu*.  S  Hill,  S.  C.  324. 

am.  The  right  of  a  wife  in  her  land*  ia  uol 
banvd  bj  16  nan'  adverae  poweaaion  daring 
the  eo*ertiu«,bat  ia  aated  bf  the  proTiao  of  the 
CoUBeOlknt  atatate  of  limitation!;  and  eject- 
ment maj  be  auatained,  in  the  name  of  the  hua- 
baod  and  wife,  to  reooTet  aneh  laud,  notwilh- 
■(andinf  aocb  adTerae  pcaaeiaion.  fPatraa  *. 
Wultmn,  10  Conn.  77. 

386.  Where  the  hoiband  coUTeja  withant  hia 
wilic,  the  itatDta  of  linilationa  doea  oat  brnn  lo 
ran  againat  her  tUl  the  death  of  her  buaband. 
CtlUr  T.  Jttitr,  13  8.  &  R.  356. 

386.  Where  an  adTcras  poaaeaaion  haa  com- 
nrnoed  in  the  lifr-time  of  the  anceator,  the  opera- 
tion of  the  ilalata  ia  not  prevented  bj  the  tjtie 
ieacendiitf  to  a  /nw  WMTf .  Jatktim  r.  RaUitt, 
16  JobDa.169. 

387.  If,  on  the  detenDination  of  an  eatate  in 
landa,  tba  remainder  or  revenion  fatli  npon  a 
frmt  ceaert,  the  atatule  doe*  not  commence  mn- 
Kiug  againrt  her  right  to  reeoTCT  Ihe  aune,  dor- 
wg  the  ooTeitorc.     Jmtkfm    v.   SMick,  8   ib. 

388.  The  Cenlnckj  alatate  of  1813  due*  not 
give  three  fean,  after  the  diaabilitj  ia  removed, 
to  a/nt*  tCBTt,  anieae  (he  waa  ooreK  when  her 
ri^t  aacraed.     Ktmdal  r.  SUmgkUr,  1  A.  K. 


(c.) 


1  Fartiu. 


389.  In  general,  the  itatnte  of  limitation i  doe* 
■at  begin  to  nm  againit  a  contract  until  the  de- 
fendant ooinea  within  the  reach  of  proceia  trom 
tbe  (Ute  where  the  plaintiff  teaidea.  Trnmu  v. 
BanfwaU,  1  Blew.  6l  Port.  36.  Bulgtr  t.  Rada, 
II  Pick.  36.     ilMUtm  V.  Au^naay,  AddU.  STH. 

390.  The  atUute  of  Mauachaarlta  of  1786, 
c.  69,  reapecting  anv  peiaon  beyond  aea,  without 
anj  of  the  United  Btatci,  appliea  to  all  peraona 
who  are  bejood  tea  when  their  eanaei  of  action 
accrue,  whether  thej  be  foieignerB  or  citiien*  of 
the  commonwealth ;  and  the  atatate  will  not 
begin  to  mn  againat  a  fbreirner  or  «  peraon  be- 
yond aea  ao  long  as  he  rematna  without  the  ooro- 
moDwealth,  although  he  have  an  agent  within  it. 
HM  V.  UUJ«,  14  hhaa.  903.  WiU»»  v.  jtpwlttmt, 
17  ib.  180. 

391.  Bot  where  the  plaintifT  and  defendant  are 
beyond  aea,  withoat  anj  of  the  Uniled  Statea,  at 
Ihe  time  the  cauae  of  action  accruea,  and  both 
return  within  the  commonwealth  after  the  cauae 
of  action  acomea,  the  atatota  will  begin  to  run 
when  both  have  retnmed,  although  bvth  be  not 

aonweallh  at  the  aame  time  ;  fora 
o  the  one, 
_  .11  to  the  other ;  and  alb'r  ii  h.u 
been  removed  aa  to  both,  the  timi'  liiiiil''H  foi 
bringing  the  action  commenoea.  I'anj  v.  Hii- 
gintmt,  10  ib.  39. 

399.  The  proviaon,  in  the  slatnlc 
that,  where  the  debtor,  at  the  time  n 
of  action  accmed,  waa  out  of  the  co 
and  did   not  leave  attachable  pr^wru 
the  itatute  ahall  not  begin  to  ruv'--''^i 

uplie*  to  peraani  who  hr 

the  commonwealth,  aa  w 
have  been  absent,     liatt  . 

393.  Thia  provbion  appJi 


within  the  <» 


made  out  of  the  commonwealth  ;  and  il  maXa 
DO  difference  whether  the  new  prooBse  was  rasdi 
before  or  after  the  original  promise  haa  beea 
barred  by  the  atatate.  ib. 

3iM.  In  order  to  avoid  this  exception  in  the 
■tatnte,  the  defendant  is  bonod  to  show,  that  the 
creditor  knew  of  hii  coming  into  the  commoa- 
wealth,  or  having  attachabk  proper^  here,  or 
thst  those  fkcta  were  sufficiently  public  to  raiv 
the  presumption  that  the  ciedilor  might  have 
taken  advantage  of  tbem  by  ordinarf  diligeace. 


who  did  not  Wve  property  or  estate  therein,  thai 
eonld,  by  the  common  and  ordinary  proceas  id 
the  law,  be  attached,  appliea  to  aU  peraoBt  woo 
are  ont  of  the  commoDwealth  at  the  time  ibe 
cauae  of  action  accraea,  and  have  not  attachabtc 
property  within  it,  whether  they  ever  lived  with- 
m  it  or  not ;  so  that  the  atatate  shall  not  begn 
to  run  until  the  defendant  ia,  either  l>j  his  per- 
•perly,  aubject  to  the  original  p 


rithin  this 
laas.  !i1&. 


in  wealth.     Dmigkt 


.  a*rk,l 


the  cause  of  action  accrued  while  I) 
was  out  of  the  commonwealth,  the  action  may  be 
commenced,  within  the  period  limited  by  the  Ma^ 
ate,  ailer  hia  return  into  the  common  wealth,  io- 
tenda  such  ■  letnm  aa  would  enable  the  plaintiff, 
naing  reasonable  diligence,  to  arrpst  his  bodv  u 
security  for  the  debt.  fPiira  v.  BMitty,  3  ib.  ill. 
Byme  v.  Creinu'iukiW^  1  Pick.  263. 
3U7.  Therefore,  where  the  defendant  retamed 

Erivately  into  Ihe  commonwealth,  and  aecnrted 
imseir,  except  on  Sundays,  it  was  held,  that 

the  praviao.      Wkiit  v.  Bailey,  3  Mass.  271. 

39d.  The  only  saving  clanse,  m  the  sUtnte  of 
limitations  of  South  Carotins,  in  favor  of  nne- 
resident  plaintiffs,  is  that  if,  at  the  time  of  the 
cause  of  action  given  or  accrued,  they  ahall  be 
beyond  the  aeaa,  they  ahall  be  at  liberty  lo  bring 
their  action  at  any  time  within  four  years  after 
the  raUGeation  of  the  act,  or  at  any  tune  within 
five  yean  after  the  cauae  of  aeticm  gtvea  or  ae 
crued,  and  at  no  time  after.  Smtkgatt  v.  GalA- 
tAwatXa,  1  Bailey,  367. 

399.  Under  Ute  MaryUnd  acU  of  I7IS,  e.  IZ3, 
and  1765,  c.  19,  the  limitations  do  aot  atlaoh 
againat  a  creditor,  where  the  debtor  is  abaent 
From  the  itote  at  the  time  the  cause  of  aclion 
accrued.  Hymger  v.  BalUtU,  3  GiU  A.  Jofana. 
156. 


debtc 


400.  If,  after  the  cause  of  action  accrues,  the 
'btor,  at  any  time,  by  his  presence  in  the  sta^, 

iffbrda  the  creditor  an  opportnuity  to  proaeeate 
lia  writ  with  eflimt,  he  muat  institute  his  action 
vithin  the  time  reqsired  by  the  act  of  1716,  oi 
lia  claim  will  be  barred,  it. 

401.  The  presence  of  the  debtor  within  tbe 
tate  must  be  such  as  to  enable  the  creditor  to 
mSi  h.msril  of  It  ;  a  >ecr,-t  prcBcncc,  of  which 

■^dilor  coiiJii  not  take  ndvuntogc,  la  n&l  snf 


(.!..„  ^ 


n  Octo- 


havenT 
well  ^ 
Isv  * 
pplie4 
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plaintiff  had-  an  opportunity  to  aiie  out  a  writ 
against  him,  with  effect.  Hifainger  y.  BuUxelL,  3 
Gill  &  Johns.  158. 

403.  A  simple  removal  from  a  state  where  a 
contract  is  made  to  another  state  will  not  itself 
prevent  the  running  of  the  statute  of  limitations. 
Cartmill  v.  Hopkins,  2  Mis.  220. 

404.  The  Kentucky  statute  of  limitations  of 
1814  operates  on  conveyances  made  by  non- 
residents to  residents  before  the  passage  of  the 
act,  so  as  to  take  away  the  10  years  allowed  by 
the  act  of  1796,  to  commence  suit  afVer  return  to 
the  sUte.     Luckett  v.  Dunn,  3  Litt.  218. 

405.  The  mere  removal  of  the  defendant  from 
the  county  of  his  residence,  at  the  time  the  debt 
was  created,  will  not  stop  the  running  of  the 
statute  of  limitations,  unless  the  plaintiff  was  de- 
layed or  obstructed  in  his  suit  by  such  removal. 
Smed  v.  HaU,  2  A.  K.  Marsh.  21. 

406.  By  merely  coming  into  the  state,  a  non- 
resident loses  the  benefit  of  the  saving,  in  the 
Kentucky  statute  of  limitation  of  real  actions. 
RobertMon  v.  5mi<A,  Litt.  Sel.  Cas.  296. 

407.  Where  the  statute  of  limitations  is  pleaded 
against  non*resident  joint  plaintiffs,  the  fact  that 
one  of  them  has  been  in  the  state  since  the  cause 
of  action  accrued  will  not  take  the  case  out  of 
the  saving  in  favor  of  non-residents.  Jones  v. 
jETenry,  3Litt.  46. 

408.  The  Kentucky  statute  of  limitations  runs 
against  a  citizen  of  Virginia,  who,  after  the 
adverse  entry  into  his  lands,  visited  Kentucky, 
such  entry  being  made  while  the  latter  state 
composed  a  part  of  Virginia.  May  v.  Slaughter^ 
3  A.  K.  Marsh.  505. 

409.  Non-residents  were  exempted  from  the 
statute  of  limitations  before  1823;  consequently, 
the  time  of  limitation  could  not  commence  run- 
ning until  that  time.  Pate  v.  Barrett,  2  Dana, 
426. 

410.  A  temporary  absence  of  a  debtor  from  the 
country  will  not  take  a  case  out  of  the  statute  of 
limitations.     Ormsby  v.  Letcher,  3  Bibb,  269. 

411.  If  a  non-resident  comes  into  the  state 
temporarily,  and  returns  .to  his  dwelling  without 
the  state,  the  statute  of  limitations  beeins  to  run 
against  him.     Smith  v.  Harrow,  ib.  446. 

412.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  the  war 
should  not  be  construed  against  him  in  com- 
puting the  length  of  time  in  which  an  ejectment 
can  be  brought.  Delaneey  v.  JfKeen,  1  Wash. 
C.  C.  354. 

413.  If  a  defendant  is  within  the  enemy's 
lines  during  the  war,  and  departs  with  the  enemy, 
the  statute  of  limitations  does  not  run.  Sleght  v. 
Kane,  1  Johns.  Cas.  76. 

414.  The  saving  clause,  in  the  5th  section  of 
the  New  York  stotute  (1  N.  T.  L.  186)  of  actions 
against  persons  out  of  the  state,  extends  to  for- 
eigners, or  those  who  have  resided  altogether 
out  of  the  state,  as  well  as  to  citizens  of  the  state 
who  may  be  absent  for  a  time.  Buggies  ▼.  KeeUr, 
3  Johns  263. 

415.  Where  the  defendant  has  come  into  the 
state  publicly,  so  that  the  creditor  with  ordinary 
diligence  might  arrest  him,  it  is  a  return  into  the 
state  within  the  meaning  of  the  proviso  in  the 
6th  section  of  the  New  York  statute  of  session 
d4,  o.  183,  and  the  statute  begins  to  run  from 
that  time.     Fowler  v.  Him/,  10  ib.  464. 

416.  Miter,  if  he  come  in  clandestinely  and 
with  intent  to  defraud   his  creditor  bj  setting 

ne  statute  to  running,  and  then  departing,  ih, 
'^7.  The  statute  of  limitations  of  Rhode  Island 
'  not  apply  where  the  party  is  a  foraigner. 


and  has  never  been  within  the  state  where  the 
suit  is  brought.  Chomqua  v.  Mason,  1  Gallis. 
342. 

418.  In  New  Jersey,  if  the  debtor  is  within  the 
state  when  the  cause  of  action  accrues,  the  stat- 
ute commences  running,  and  is  not  stopped  bv 
the  debtor's  leaving  the  state  afterwards.  Hal' 
sey  V.  Beach,  1  Fenn.  122. 

419.  A  residence  in  New  York  is  not  a  resi- 
dence beyond  sea,  under  the  Pennsylvania  act  of 
limitations.     Thurston  v.  Fisher,  9  S.  &  R.  288. 

420.  Under  the  act  of  27th  March,  1713,  §  5, 
the  defendants  may  plead  the  statute  of  limita- 
tions thouffh  they  have  been  beyond  sea  during 
the  time  which  constitutes  a  bar  by  the  statute. 
Nathans  v.  Bingham,  1  Miles,  164.  Reid  v.  Geo* 
ghehan,  ib.  204. 

421.  The  return  of  a  debtor  to  the  state,  though 
unknown  to  his  creditor,  bars  the  statute  of  limi- 
tations.   Mazozon  v.  Foot,  1  Aik.  282. 

42SI,  Where  a  debtor  absconds  or  removes,  a 
creditor  is  not  barred  by  the  statute  of  limitations 
of  Missouri,  although  he  does  not  commence  an 
action  by  attachment.  Hancock  v.  Heugk,  1 
Mis.  678. 

423.  The  words  "  beyond  seas,*'  in  a  statute  of 
limitations  of  a  state,  mean  **  out  of  the  limits 
of  the  sUte."  Murray  v.  Baker,  3  Wheat.  541. 
Forbes  v.  Foot,  2  M'Cord,  331.  Shelby  v.  Guy, 
11  Wheat.  361. 

424.  In  the  Msryland  statute  of  limitations, 
the  words  ^'bevond  seas,"  are  equivalent  to 
"beyond  the  jurisdiction  of  the  state."  Bank  of 
Alexandria  v.  Ihfer,  14  Pet.  141.  Pancoast  v. 
Addison,  1  Har.  <fe  J.  350. 

425.  The  counties  of  Washington  and  Alexan- 
dria, in  the  District  of  Columbia,  do  not  stand  in 
the  relation  of  separate  governments ;  inhabit- 
ants, therefore,  of  one  county  are  not  **  beyond 
seas,"  in  respect  to  the  other.  Bank  ofMexan' 
dria  v.  Dyer,  14  Pet.  141. 

426.  A  non-resident  of  the  state,  who  was  a 
resident  of  one  of  the  United  States,  was  held 
within  the  saving  of  the  statute.  Pancoast  v. 
Addison,  1  Har.  &,  J.  350. 

427.  The  terms  "beyond  sea,"  in  the  Ohio 
statute  of  limitations  of  1824,  are  equivalent  to 
"  without  the  limits  of  the  state."  Richardson  v. 
Richardson,  6  Ham.  125.  West  v.  Pickeismer, 
7  Ham.  (Part  2d,)  235. 

428.  The  statute  of  limitations  of  Georgia  was 
held  not  to  run  against  the  plaintiff,  while  the 
defendant  was  banished  the  state  by  the  confis- 
cation act  of  that  state  of  May  4th,  1782.  -John- 
ston V.  White,  Charlt.  140. 

429.  The  Virginia  statute  of  limitations  begins 
to  run  against  a  creditor  residing  out  oi  the  state, 
if  he  comes  into  the  state  for  temporary  pur- 
poses, provided  the  debtor  be  in  the  state  at  that 
time.     Faw  v.  Roberdeau,  3  Craneh,  174. 

430.  The  New  Hampshire  stotute  of  limito 
tions,  3d  section,  which  provides  that  when 
the  defendant  has  resided  out  of  the  state,  and 
not  left  property  within  the  sUte  which  might 
have  been  attached,  the  plaintiff  shall  have  six 
yean  to  commence  his  action,  exclnsive  of  the 
time  of  such  absence,  applies  to  defendants  who 
have  never  been  inhabitonts  of  the  ttote.  Sissons 
V.  BiekneU,  6  N.  Hamp.  557. 

431.  In  such  a  case,  the  defendant  must  show 
that  he  had  property  here  whieh  might  have 
been  attoched  during  the  term  of  six  years,  to 
constitute  a  bar  to  the  action,  ib. 

432.  In  an  action  commenced  on  the  29th  of 
June,  1830,  upon  a  note  dated  August  2d,  1813, 
and  payable  on  d^nand,  tba  defendant  pleaded 
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383.  Penoni  under  the  tge  of  21  are  allowed, 
bj  the  etatate  of  Sooth  Carolina,  to  brin^  per^ 
eonal  actions  within  four  yean  after  coming  of 
age,  and  the  marriage  of  the /cum  infant  wiil  not 
merge  the  dieabilitjr  of  infancy  in  that  of  corerture 
■o  as  to  require  her  and  her  husband  to  bring 
their  action  within  fire  years  after  marriage. 
Koktrtmm  t.  Wurdtm^m^  2  HiU,  8.  C.  324. 

3B4.  The  right  of  a  wife  in  her  lands  is  not 


barred  by  15  rears'  adrerse  possession  during 
the  coTerture,  but  is  saved  by  the  proTiso  of  the 
Connecticut  statute  of  limitations ;  and  eject- 
ment may  be  sustained,  in  the  name  of  the  hus- 
band and  wife,  to  recover  such  land,  notwith- 
standing such  adverse  possession.  WmUon  v. 
fTatMn,  10  Conn.  77. 

385.  Where  the  husband  conveys  without  his 
wife,  the  statute  of  limitations  does  not  begin  to 
mn  against  her  till  the  death  of  her  husband. 
C^i^r  V.  JVeCzer,  13  8.  db  R.  356. 

386.  Where  an  adverse  possession  has  com- 
menced in  the  life-time  of  the  ancestor,  the  opera- 
tion of  the  statute  is  not  prevented  by  the  title 
descending  to  a  /sms  esvert.  Jaduim  v.  Rohina^ 
16  Johns.  169. 

387.  If,  on  the  determination  of  an  estate  in 
lands,  the  remainder  or  reversion  falls  upon  a 
/sins  eevsrf,  the  statute  does  not  commence  run- 
ning against  her  right  to  recover  the  same,  dur- 

the  coverture.     Jsclcseit    v.   StiUek^  8  ib. 


388.  The  Kentucky  statute  of  1813  does  not 
give  three  years,  after  the  disability  is  removed, 
to  a/sms  eo99ri^  unless  she  was  covert  when  her 
rvht  aocmed.  Kemdml  v.  SUughUr^  1  A.  K. 
Marsh.  375. 

(c.)    MteiU  Partus, 

389.  In  general,  the  statute  of  limitations  does 
aot  begin  to  run  against  a  contract  until  the  de- 
fendant comes  within  the  reach  of  process  from 
the  state  where  the  plaintiff  resides.  Towns  v. 
BardwM^  1  8tew.  &  Port.  36.  Bulger  v.  AiN^Ae, 
11  Pick.  36.    MuUsm  v.  Ridgmoay,  Addis.  278. 

390.  The  statute  of  MassachusetU  of  1786, 
c.  52,  respecting  any  person  beyond  sea,  without 
any  of  the  United  Dtates,  applies  to  all  persons 
who  are  beyond  sea  when  their  causes  of  action 
accrue,  whether  they  be  foreigners  or  citixens  of 
the  commonwealth;  and  the  statute  will  not 
begin  to  run  against  a  forei|fner  or  a  person  be- 
yond sea  so  long  as  he  remams  without  the  com- 
monwealth, although  he  have  an  agent  within  it. 
Hall  V.  Ual6,  14  IkUss.  203.  Wilson  v.  Jlppletonf 
17  ib.  180. 

391.  But  where  the  plaintiff  and  defendant  are 
beyond  sea,  without  any  of  the  United  States,  at 
the  time  the  cause  of  action  accrues,  and  both 
return  within  the  commonwealth  after  the  cause 
of  action  accrues,  the  statute  will  begin  to  run 
when  both  have  returned,  although  both  be  not 
within  the  commonwealth  at  the  same  time  ;  fori 
the  impediment  may  be  removed  as  to  the  one, 
while  it  remains  as  to  the  other ;  and  after  it  has 
been  removed  as  to  both,  the  time  limited  for 
bringing  the  action  commences.  Vans  v.  Hig^ 
ginsonj  10  ib.  29. 

392.  The  provision,  in  the  sUtute  of  limitations, 
that,  where  the  debtor,  at  the  time  when  the  cause 
of  action  accrued,  was  out  of  the  commonwealth, 
and  did  not  leave  attachable  propertv  Uierein, 
the  statute  shall  not  begin  to  run  until  his  return, 
applies  to  persons  who  have  never  been  within 
the  commonwealth,  as  well  as  to  citizens  who 
have  been  absent.     LAttU  v.  Blunt^  16  Pick.  359. 

393.  This  provision  applies  to  a  new  promiie 


made  out  of  the  commonwealth ;  and  it  makes 
no  difference  whether  the  new  promise  was  made 
before  or  after  the  original  promise  has  been 
barred  by  the  statute,  ib. 

394.  In  order  to  avoid  this  exception  is  tiie 
statute,  the  defendant  is  bound  to  show,  that  the 
creditor  knew  of  his  coming  into  the  common- 
wealth,  or  having  attachable  property  here,  or 
that  those  iacts  were  sufficiently  public  to  raise 
the  presumption  that  the  creditor  might  have 
taken  advantage  of  them  by  ordinary  diligence. 

395.  The  MassachusetU  statute  of  1786,  e.  52, 
respecting  persons  out  of  the  commonwealth, 
who  did  not  I^ave  property  or  estate  therein,  that 
could,  by  the  common  and  ordinary  process  of 
the  law,  be  attached,  applies  to  all  persons  wno 
are  out  of  the  commonwealth  at  the  time  the 
cause  of  action  accrues,  and  have  not  attachable 
property  within  it,  whether  they  ever  lived  witb- 
m  it  or  not ;  so  that  the  statute  shall  not  begin 
to  run  until  the  defendant  is,  either  by  his  per- 
son or  property,  subject  to  the  <Hriginal  process 
within  this  commonwealth.  DwigM  v.  dark,  7 
Mass.  515. 

396.  And  the  statute,  in  providing  that,  where 
the  cause  of  action  accrued  while  the  defendant 
was  out  of  the  commonwealth,  the  action  may  be 
commenced,  within  the  period  limited  by  the  stat- 
ute, after  his  return  into  the  commonwealth,  in- 
tends such  a  return  as  would  enable  the  plaintiff, 
using  reasonable  diligence,  to  arrest  his  bodv  as 
security  for  the  debt.  White  v.  BaiUy,  3  ib.  271. 
Byrne  v.  Crowninshieldy  1  Pick.  263. 

31)7.  Therefore,  where  the  defendant  retoraed 
privately  into  the  commonwealth,  and  secreted 
himself,  except  on  Sundays,  it  was  held,  that 
such  return  was  not  within  the  true  meaning  of 
the  proviso.     White  v.  Bailey,  3  Mass.  271. 

398.  The  only  saving  clause,  m  the  statute  of 
limitations  of  South  Carolina,  in  favor  of  non- 
resident plaintiffs,  is  that  if,  at  the  time  of  the 
cause  of  action  given  or  accrued,  they  shall  be 
beyond  the  seas,  they  shall  be  at  liberty  to  bring 
their  action  at  any  time  within  four  years  after 
the  ratification  of  the  act,  or  at  any  time  within 
five  years  after  the  cause  of  action  given  or  ac 
crued,  and  at  no  time  after.  SotUhgate  v.  Gold- 
thwaUe,  1  Bailey,  367. 

399.  Under  the  Maryland  acts  of  1715,  c.  123, 
and  1765,  c.  12,  the  limitations  do  not  attach 
against  a  creditor,  where  the  debtor  is  absent 
f^m  the  state  at  the  time  the  cause  of  action 
accrued.  Hysinger  v.  BaltxeU,  3  Gill  db  Johns. 
158. 

400.  If,  after  the  cause  of  action  accrues,  the 
debtor,  at  any  time,  by  his  presence  in  the  stafe, 
affords  the  creditor  an  opportunity  to  prosecute 
his  writ  with  effect,  he  must  institute  his  action 
within  the  time  required  by  the  act  of  1715,  oi 
his  claim  will  be  barred.  »^.  * 

401.  The  presence  of  the  debtor  within  the 
state  must  be  such  as  to  enable  the  creditor  to 
avail  himself  of  it ;  a  secret  presence,  of  which 
the  creditor  could  not  take  advantage,  is  not  suf- 
ficient, ih, 

402.  Where  a  cause  of  action  accrued  in  Octo- 
ber, 1822,  when  the  defendant  was  a  resident  of 
another  state,  and  it  appeared,  upon  ^a  case 
stated,"  that  the  defendant  was  in  Baltimore 
where  the  plaintiff  resided,  in  April,  1823,  *^  pur- 
chasing other  goods  from  the  plaintiff,  and  re- 
mained there  two  days,"  it  was  held,  that  limita- 
tions did  not  then  attach,  because  it  did  not  ap- 

£»ar  at  what  time  during  those  two  days  the  de- 
ndant  made  his  puronaM,   nor  whether  the 
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plaintiff  had'  an  opportunity  to  sue  out  a  writ 
against  him,  with  effect.  Hytinger  v.  BaUzdLy  3 
Gill  &  Johns.  158. 

403.  A  simple  removal  from  a  state  where  a 
contract  is  made  to  another  state  will  not  itself 
prevent  the  running  of  the  statute  of  limitations. 
CartmiU  v.  Hopkins,  2  Mis.  220. 

404.  The  Kentucky  statute  of  limitations  of 
1814  operates  on  conveyances  made  by  non- 
residents to  residents  before  the  passage  of  the 
act,  BO  as  to  take  away  the  10  years  allowed  by 
the  act  of  1796,  to  commence  suit  after  return  to 
the  state.    Luckett  v.  i>iiim,  3  Litt.  218. 

405.  The  mere  removal  of  the  defendant  from 
the  county  of  his  residence,  at  the  time  the  debt 
was  created,  will  not  stop  the  running  of  the 
statute  of  limitations,  unless  the  plaintiff  was  de- 
layed or  obstructed  in  his  suit  by  such  removal. 
Sneed  v.  HaU,  2  A.  K.  Marsh.  21. 

406.  By  merely  coming  into  the  state,  a  non- 
resident loses  the  benefit  of  the  saving,  in  the 
Kentucky  statute  of  limitation  of  real  actions. 
Robertson  v.  &mith,  Litt.  Sel.  Cas.  296. 

407.  Where  the  statute  of  limitations  is  pleaded 
against  non-resident  joint  plaintiffs,  the  fkct  that 
one  of  them  has  been  in  the  state  since  the  cause 
of  action  accrued  will  not  take  the  case  out  of 
the  saving  in  iavor  of  non-residents.  Jonss  v. 
jETenry,  3  Litt.  46. 

408.  The  Kentucky  statute  of  limitations  runs 
against  a  citizen  of  Virginia,  who,  after  the 
adverse  entry  into  his  lands,  visited  Kentucky, 
such  entry  being  made  while  the  latter  state 
composed  a  part  of  Virginia.  May  v.  SUugkter^ 
3  A.  K.  Marsh.  505. 

409.  Non-residents  were  exempted  from  the 
statute  of  limitations  before  1823;  consequently, 
the  time  of  limitation  could  not  commence  run- 
ning until  that  time.  Fate  v.  BarrsUy  2  Dana, 
426. 

41 0.  A  temporary  absence  of  a  debtor  from  the 
country  will  not  taike  a  case  out  of  the  statute  of 
limitations.     Ormsby  v.  Letcher^  3  Bibb,  269. 

411.  If  a  non-resident  comes  into  the  state 
temporarily,  and  returns  .to  his  dwelling  without 
the  state,  the  statute  of  limitations  begins  to  run 
against  him.     Smith  v.  Harrow,  ib.  446. 

412.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  the  war 
should  not  be  construed  against  him  in  com- 
puting the  length  of  time  in  which  an  ejectment 
can  be  brought.  Delancey  v.  JfKeen,  1  Wash. 
C.  C.  354. 

413.  If  a  defendant  is  within  the  enemy's 
lines  during  the  war,  and  departs  with  the  enemy, 
the  statute  of  limitations  does  not  run.  Sleght  v. 
Kane,  1  Johns.  Cas.  76. 

414.  The  saving  clause,  in  the  5th  section  of 
the  New  York  statute  (1  N.  Y.  L.  186)  of  actions 
a^inst  persons  out  of  the  state,  extends  to  for- 
eigners, or  those  who  have  resided  altogether 
out  of  the  state,  as  well  as  to  citizens  of  the  state 
who  may  be  absent  for  a  time.  RuggUs  v.  KuUr, 
3  Johns*  263. 

415.  Where  the  defendant  has  come  into  the 
state  publicly,  so  that  the  creditor  with  ordinary 
diligence  might  arrest  him,  it  is  a  return  into  the 
state  within  the  meaning  of  the  proviso  in  the 
5th  section  of  the  New  York  statute  of  session 
24,  o.  183,  and  the  statute  begins  to  run  from 
that  time.     FowUr  v.  Hunt,  10  ib.  464. 

416.  AliUr,  if  he  come  in  clandestinely  and 
with  intent  to  defraud  his  creditor  bj  setting 
the  statute  to  running,  and  then  departing,  ih, 

417.  The  sUtuteoflimiUtions  of  Rhode  Island 
does  not  apply  where  thft  party  ui  a  foroignftr. 


and  hae  never  been  within  the  state  where  the 
suit  is  brought.  Chomqua  v.  Mason,  1  Gallis. 
342. 

418.  In  New  Jersey,  if  the  debtor  is  within  the 
state  when  the  cause  of  action  accrues,  the  stat- 
ute commences  running,  and  is  not  stopped  by 
the  debtor's  leaving  the  state  afterwards.  Hal* 
sey  v.  Beach,  1  Fenn.  122. 

419.  A  residence  in  New  York  is  not  a  resi- 
dence beyond  sea,  under  the  Pennsylvania  act  of 
limitetions.     Thurston  v.  Fisher,  9  S.  &  R.  28^. 

420.  Under  the  act  of  27th  March,  1713,  \  5, 
the  defendants  may  plead  the  statute  of  limita- 
tions though  they  have  been  beyond  sea  during 
the  time  which  constitutes  a  bar  by  the  statute. 
Jfathans  v.  Bingham,  1  Miles,  164.  Reid  v.  Gfeo- 
ghehan,  ib.  204. 

421.  The  return  of  a  debtor  to  the  state,  though 
unknown  to  his  creditor,  bars  the  statute  of  limi- 
tations.   Mazozon  v.  Foot,  1  Aik.  282. 

422.  Where  a  debtor  absconds  or  removes,  a 
creditor  is  not  barred  by  the  statute  of  limitations 
of  Missouri,  although  he  does  not  commence  an 
action  by  attachment.  Hancock  v.  Heugk,  1 
Mis.  678. 

423.  The  words  "beyond  seas,**  in  a  statute  of 
limitations  of  a  state,  mean  *^ont  of  the  limits 
of  the  state."  Murray  v.  Baker,  3  Wheat.  541. 
Forbes  v.  Foot,  2  M'Cord,  331.  Sheiby  v.  Guy, 
11  Wheat.  361. 

424.  In  the  Maryland  statute  of  limitations^ 
the  words  **  beyond  seas,**  are  equivalent  to 
"beyond  the  jurisdiction  of  the  state.'*  Bank  of 
Alexandria  v.  Dyer,  14  Pet.  141.  Paneoast  v. 
Addison,  1  Har.  &  J.  350. 

425.  The  counties  of  Washington  and  Alexan- 
dria, in  the  District  of  Columbia,  do  not  stand  in 
the  relation  of  separate  governments ;  inhabit- 
ants, therefore,  of  one  county  are  not  "  beyond 
seas,"  in  respect  to  the  other.  Bank  of  Alexan* 
dria  v.  Dyer,  14  Pet.  141. 

426.  A  non-resident  of  the  state,  who  was  a 
resident  of  one  of  the  United  States,  was  held 
within  the  saving  of  the  statute.  Paneoast  v. 
Addison,  1  Har.  ^k  J.  350. 

427.  The  terms  "beyond  sea,"  in  the  Ohio 
statute  of  limitations  of  1824,  are  equiralent  to 
"  without  the  limits  of  the  state.'*  Richardson  v. 
Richardson,  6  Ham.  125.  West  v.  Pickeimner^ 
7  Ham.  (Part  2d,)  235. 

428.  The  statute  of  limitations  of  Greorgia  was 
held  not  to  run  against  the  plaintiff,  while  the 
defendant  was  banished  the  state  by  the  confis- 
cation act  of  that  state  of  May  4th,  1782.  •John' 
ston  V.  White,  Charlt.  140. 

429.  The  Virginia  statute  of  limitations  begins 
to  run  against  a  creditor  residing  out  ok  the  state, 
if  he  comes  into  the  state  for  temporary  pur- 
poses, provided  the  debtor  be  in  the  state  at  that 
time.    Faw  v.  Roberdeau,  3  Cranch,  174. 

430.  The  New  Hampshire  statute  of  limita 
tions,  3d  section,  which  provides  that  when 
the  defendant  has  resided  out  of  the  state,  and 
not  left  property  within  the  state  which  might 
have  been  attached,  the  plaintiff  shall  have  six 
years  to  commence  his  action,  exclusive  of  the 
time  of  such  absence,  applies  to  defendants  who 
have  never  been  inhabitants  of  the  state.  Sissons 
V.  BiekneUj  6  N.  Hamp.  557. 

431.  In  such  a  case,  the  defendant  must  show 
that  he  had  property  here  which  might  have 
been  attached  during  the  term  of  six  years,  to 
constitute  a  bar  to  the  action,  ib, 

432.  In  an  action  commenced  on  the  29th  of 
June,  1830,  upon  a  note  dated  August  2d^  1813, 
and  payable  on  demand^  tb«  defeadaat  pkadad 
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the  statate  of  limitation*.  The  plaintiff  replied, 
that,  from  October  15th,  1813,  to  July  25th,  ie28, 
the  defendant  resided  out  of  the  state,  and  did 
not  leave  any  estate  which  could  be  attached. 
Held,  on  demurrer,  that,  under  the  New  Hamp- 
shire statute  of  limitations  of  June  16,  1791,  tlie 
replication  was  insufficient.  Adums  y.  Johnson, 
6  N.  Hamp.  119. 

433.  Going  beyond  sea,  after  the  cause  of  ac- 
tion  has  accrued,  does  not  bring  one  within  the 
saving  of  the  Connecticut  statute  of  limitations 
Gustin  V.  BratOe,  Kirby,  299. 

434.  Absence  at  Halifax,  though  without  the 
jurisdiction  of  the  United  States,  is  not  beyond 
sea,  within  the  intent  of  the  Connecticut  statute 
of  limitations,  ib. 

435.  The  saving  of  the  Vermont  statute  of 
limitations,  §  10,  extends  as  well  to  foreigners 
as  to  citizens  who  may  be  temporarily  absent. 
Dunning  v.  Chamberlain,  6  Verm.  127. 

436.  No  presumption  of  payment  from  lapse  of 
time  will  be  made  where  the  debtor  absconds 
soon  after  the  cause  of  action  accrued,  and  re- 
sides in  parts  unknown  until  the  commencement 
of  the  suit.  ib. 

(d.)    MerekanU*  Aceovnts  and  others, 

437.  The  statute  of  limitations  cannot  be 
pleaded  in  bar  to  an  action  on  an  open  account, 
**  concerning  the  trade  of  merchandise  between 
merchant  and  merchant,"  though  none  of  the 
itemp  come  within  six  years.  Bass  v.  Bass,  8 
Pick.  187.     S.  C.  6  Pick.  362. 

438.  The  death  of  one  of  the  parties  to  such 
an  account  does  not  operate  as  a  settlement  or 
statement  of  the  account,  so  as  to  bar  it  by 
the  lapse  of  six  years  from  the  time  of  such 
death,  ib, 

439.  Under  the  Kentucky  statute  of  limitations, 
there  is  no  limitation  to  actions  on  account  or 
assumpsit  founded  on  open  or  current  accounts 
between  merchant  and  merchant.  Dyott  v. 
Letcher,  6  J.  J.  Marsh.  541. 

440.  Under  the  Kentucky  statute  of  limitations 
of  17%,  articles  only  which  are  sold  by  a  mer- 
chant can  properly  be  denominated  *'  goods, 
wares,  and    merchandise."  ib. 

441.  Where  a  cause  of  action  arose  on  a  bill 
of  lading  and  a  contract  indorsed  on  it,  that  the 
owners  of  the  ship  should  have  as  freight  one 
half  the  net  proceeds  of  the  cargo,  the  exception 
of  the  statute  of  limitations  of  Maine,  in  favor  of 
accounts  which  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  does  not  ap- 
ply.    Spring  V.  Gray,  6  Pet.  151. 

442.  The  exception,  in  the  Maryland  statute  of 
limitations,  in  favor  of  *^  such  accounts  as  concern 
the  trade  or  merchandise  between  merchant  and 
merchant,  their  factors  and  servants,  which  are 
not  residents  within  this  province,"  applies  to 
dealings  between  a  merchant  creditor  residing 
out  of  the  state  and  a  debtor  residipg  within  it. 
Bond  V.  Jay,  7  Cranch,  350. 

443.  And  in  order  to  take  the  case  out  of  the 
exception,  the  rejoinder  ought  to  aver  that  the 
plaintiff  had  become  a  resident  of  the  state  of 
Maryland  more  than  three  years  before  the  insti- 

ntion  of  the  suit.   ib. 

444.  The  exception,  in  the  Virginia  statute  of 
jimitations,  in  favor  of  merchants'  accounts,  ex- 
tends to  all  accounts  current  which  concern  the 
trade  of  merchandise.  Mandsville  v.  Wilson,  5 
ib.  15. 

*  445.  It  applies  as  well  to  actions  of  assumpsit 
as  to  actions  of  account,  ib.  It  is  not  necessary 
that  any  of  the  items  should  have  been  charged 


within  the  five  years,  nor  that  the  declaratHSi 
should  aver  the  money  to  be  due  upon  an  open 
account  between  merchants,   ib. 

446.  The  saving  in  the  4th  section  of  the  Vir- 
ginia act  of  limitations  applies  to  the  7th  section 
of  the  same  act,  in  relation  to  the  limitation  of 
actions  between  merchant  and  merchant.  Moors 
V.  Mauro,  4  Rand.  488. 

447.  The  clause  in  the  New  York  sUtute  of 
the  24th  session  excepting  ''  actions  which  eoa- 
cem  the  trade  of  merchandise  between  merchant 
and  merchant,"  extends  only  to  open  and  current 
accounts,  and  does  not  admit  of  greater  extension 
than  what  has  been  given  by  the  English  courts 
to  the  words  of  the  statute  of  James  1,  which 
excepts  '*  accounts  concerning  the  trade  of  mer- 
chandise," d:c.  Ramchander  ▼.  Hammond,  H 
Johns.  200. 

448.  A  special  contract  between  shipowners 
and  a  shipper  of  goods,  to  receive  half  profits  in 
lieu  of  freight  on  the  shipment  for  a  foreign 
voyage,  is  not  a  case  of  merchants'  accoants 
within  the  exceptions  of  the  statute  of  limita 
tions.      Spring  v.  Chray,  5  Mason,  505. 

449.  If  there  be  mutual  running  accounts 
between  others  than  merchants,  and  any  of  the 
items  have  accrued  within  the  time  of  the  statute, 
in  South  Carolina,  this  amounts  to  an  acknowl- 
edgment of  the  previous  account,  and  prevents 
the  operation  of  the  statute  of  limitations.  Fitek 
V.  HiUeary,  1  Hill,  S.  C.  292. 

450.  ('Stated"  or  *» liquidated  accounto"  are 
those  which  have  been  examined  and  adjusted 
by  the  parties,  and  where  a  balance  due  from 
one  uf  Uiem  has  been  ascertained  and  agreed  oo 
as  correct.     JifLellan  v.  Crofton,  6  Greenl.  308. 

451.  In  the  case  of  merchants*  accounts,  the 
death  of  one  or  both  of  the  parties  has  no  opera- 
tion on  the  accounts,  by  way  of  causing  the 
statute  of  limitations  to  attach  to  them.   ib. 

452.  Neither  has  the  cessation  of  dealings  be- 
tween the  parties  for  more  than  six  years  any 
such  operation,   ib. 

453.  In*1804,  the  father  of  B  and  C  delivered 
to  B,  in  England,  £7b,  with  directions  to  pay  the 
same  to  C,  on  the  latter *s  arrival  in  America.  In 
1818,  C  came  to  America,  where  B  was  then 
resident,  and  accounts  on  both  sides  immediately 
commenced  between  them,  and  continued  run- 
ning till  1826.  The  £75  was  charged  in  the 
account  of  C  against  B.  Held,  that  these  mutual 
accounts,  including  the  £75,  were  not  within  the 
statute  of  limitations ;  some  of  the  items  having 
been  furnished  within  five  years  before  the  com- 
mencement of  the  suit.  Knipe  v.  Knipe,  2 
Blackf.  340. 

454.  Where  a  part  only  of  the  items  in  an 
account  are  of  more  than  six  years'  standing, 
such  part  is  within  the  statute.  But  current 
mutual  dealings  and  credits  between  the  parties 
will,  in  analogy  to  the  rule  respecting  mer- 
chants' accounts,  take  such  items  out  of  the 
statute.  Belles  v.  Belles,  7  Halst.  339.  If,  how- 
ever, the  transactions  are  remote,  and  there  is 
nothing  in  their  nature  or  the  evidence  to  connect 
them,  the  subsequent  will  not  take  the  former 
out  of  the  statute,  ib. 

455.  Where  there  is  an  open  running  acconnt 
for  some  years,  though  some  of  the  items  may  be 
of  more  than  six  years*  standing,  the  claim  is  not 
barred  by  the  statute  of  limitations.  Burnet  v. 
Bryaji,  1  Halst.  377. 

456.  Mere  disconnected  accounts  between  per- 
sons are  not  such  running  accounts  as  will  take 
a  case  out  of  the  statute  of  limitations.  Ctreem  ▼. 
CaldeUugh,  1  Dev.  db  Batt  390. 
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457.  Stated  and  liquidated  accoants  are  not 
excepted  out  of  the  statute  of  limitationB.  Ed- 
wards  V.  Davia^  4  Bibb,  2J1. 

458.  Unliquidated  accounts  between  principal 
and  factor  are  not  within  the  statute  of  limita- 
tions.    Stiles  Y.  Donaldson^  2  Teates,  105. 

459.  Items  in  an  account,  chared  within  six 
years,  do  not  take  items  charged  more  than  six 
years  before  suit  out  of  the  statute  of  limitations, 
unless  there  are  mutual  accounts  between  the 
parties.  Bermet  v.  Davis,  I  N.  Hamp.  19.  Kim- 
ball Y.  Brown,  7  Wend.  322.  Miller  v.  Colwell, 
2  South.  577.  Buntin  v.  Logoto,  1  Blackf.  373. 
Tucker  v.  Ivers,  6  Cow.  193. 

460.  If  in  mutual  accounts  there  be  charges 
in  each  account  for  goods  sold  and  delivered 
within  six  years  preceding  the  commencement 
of  the  action,  the  whole  will  be  exempted  from 
the  operation  of  the  statute  of  limitations.  Cogs- 
well y.  DolUveTy  2  Mass.  217.  Chamherlin  v. 
Cuyler,  9  Wend.  126.  Wood  v.  Barney,  2  Verm. 
369. 

461.  In  mutual  dealings  between  party  and 
party,  if  there  be  items  on  both  sides  within  six 
years,  the  statute  of  limitations  does  «ot  attach 
to  those  of  an  earlier  date.  Davis  t.  Smith,  4 
Greenl.  337. 

462.  And  if  there  be  an  item  in  the  defendant's 
account  within  six  years,  this  will  take  the  ac- 
count of  the  plaintiff  out  of  the  statute,  though 
the  latter  contain  no  item  within  that  period,   ib, 

463.  Where  those  items  of  a  party's  account 
which  are  within  six  years  show  no  credits  by 
him  nor  charges  of  the  other  party,  they  will  not 
take  the  other  items  out  of  the  statute.  Chip' 
man  v.  Bates,  5  Verm.  143. 

464.  -A  shopkeeper's  account,  containing 
charges  and  credits  more  than  six  years  before 
action  brought,  and  only  two  small  charges 
within  six  years,  is  not  an  account  current  or 
mutual  account,  so  that  the  last  two  items  should 
draw  the  others  out  of  the  statute  of  limitations. 
Gold  y.  fVhitcomb,  14  Pick.  188. 

465.  Items,  in  mutual  accounts,  within  six 
years  next  before  action  brought,  constitute  of 
themselves  no  admission  of  an  unsettled  account 
extending  beyond  six  years,  nor  any  evidence  of 
a  promise  to  pay  the  balance,  so  as  to  take  the 
case  out  of  the  statute  of  limitations.  Blair  v. 
Drew,  6  N.  Hamp.  235. 

466.  Items  of  debt  and  credit  within  six  years, 
m  a  mutual  account,  take  the  whole  account  out 
of  the  statute ;  and  though  such  account  were 
kept  by  one  of  the  parties  for  both,  it  would  not 
vary  the  case.  Hutchinson  v.  Pratt,  2  Verm.  146. 
See  fFood  v.  Barney,  ib.  369. 

467.  The  rule,  that  mutual  accounts  are  not 
within  the  statute,  applies  as  well  to  accounts  set 
off  by  the  defendants,  as  to  those  on  which  the 
plaintiff  brings  his  action.  Smith  v.  RueeasHe,  2 
Halst.  357. 

(e.)    Attested  J^otes,  Frauds,  and  part  Payment, 

468.  If  a  person  write  his  name  upon  a  note 
as  a  witness  to  its  execution,  although  there  be 
no  words  of  attestation,  or  otherwise  expressive 
of  the  object  and  purpose  of  the  signature,  it  will 
nevertheless  be  a  sufficient  attestation,  within  the 
meaning  of  the  Massachusetts  statute  of  1786, 
e.  52,  §  5.     Faulkner  v.  Jones,  16  Mass.  290. 

469.  The  indorsement  of  a  witnessed  negotia- 
ble note,  more  than  six  years  after  an  action  has 
accrued  thereon,  does  not  discharge  the  promisor, 
but  puts  the  note  on  a  footing  with  notes  not  wit- 
nessed, as  it  respects  the  sUtute  of  limitations. 
Frye  v.  Barker^  4  Pick.  389. 


470.  An  indorsement  by  thte  plaintiff,  without 
the  knowledge  of  the  defendant,  or  proof  of  pay- 
ment of  the  sum  indorsed,  will  not  avoid  the 
operation  of  the  statute.     Whitney  v.  Bigelow,  ib. 

no. 

471.  One  who  sees  a  note  signed  has  no  ri^ht 
to  subscribe  his  name  as  a  witness  at  another 
time,  and  without  the  knowledge  and  consent  of 
the  promisor;  and  a  note  thus  subscribed  will 
not  come  within  the  exception,  in  the  statute  of 
limitations,  in  regard  to  witnessed  notes.  Smiih 
V.  Dunham,  8  ib.  246. 

472.  A  promissory  note  payable  in  specifie 
articles  is  not  within  the  meaning  of  the  proviso 
in  the  statute  of  limitations  of  Maine  of  1821,  c. 
62,  by  which  promissory  notes  for  the  payment 
of  money,  if  attested  by  a  subscribing  witness, 
are  excepted  from  its  operation.  GUman  v. 
WeUs,  7  Greenl.  25. 

473.  Part  payment  of  an  account,  barred  by 
the  statute,  removes  the  bar  as  to  the  remainder. 
Strong  v.  JFConnell,  5  Verm.  338.  Mellick  v. 
De  Seelhorst,  Breese,  171. 

474.  A  payment  made  by  one  of  two  sureties 
upon  a  promissory  note  does  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other. 
Exeter  Bank  v.  Sullivan,  6  N.  Hamp.  124. 

475.  A  partial  payment  of  the  joint  and  sev- 
eral note  of  two  promisors,  made  within  six 
years  by  the  administrator  of  one  of  them,  will 
not  take  the  note  out  of  the  statute  as  against  the 
survivor.    Hathaway  v.  Haskell,  9  Pick.  42. 

476.  A  partial  payment  made  on  a  note  by  the 
principal  promisor  will  take  the  debt  out  of  the 
statute  of  limitations  as  to  the  surety.  Hunt  v. 
Bridgham,  2  ib.  581. 

477.  The  payment  of  interest  by  the  principal 
promisor  in  a  joint  and  several  promissory  note, 
annually,   f^om  the   time   when   the   note   was 

given,  was  held,  before  the  revised  statutes  of 
lassachusetts  were  passed,  sufficient  to  take 
the  note  out  of  the  statute  of  limitations,  as 
against  the  surety.  Sigoumey  v.  Dowry,  14  ib. 
387. 

478.  The  receipt  of  money  for  an  outstanding 
debt,  by  an  administrator,  after  the  lapse  of  four 
years  from  the  grant  of  administration,  does  not 
revive  any  creditor's  right  of  action  which  had 
been  previously  barred.  Manson  v.  Gardiner,  5 
Greenl.  108. 

479.  Where  a  vessel  on  a  voyage  to  Trinidad, 
and  back  to  her  port  of  discharge  in  the  United 
States,  was  captured  in  the  year  1797  by  the 
cruisers  of  the  king  of  Spain,  and  condemned ; 
and  a  sum  of  money  was  allowed  and  paid  to  the 
owners  iii  1824,  under  the  Spanish  treaty,  for  the 
loss  of  the  vessel  and  freight ;  it  was  held,  that 
the  receipt  of  the  money  by  the  owners  did  not 
revive  the  claim  of  a  seaman  for  his  wages  for 
the  homeward  voyage,  even  up  to  the  time  of 
capture,  ib* 

480.  Where  an  indorsed  credit  on  a  note  is 
relied  on,  to  take  the  note  out  of  the  statute  of 
limitations,  the  payment  must  be  proved  to  have 
been  made  at  the  time  of  the  date  of  the  indorse 
ment.    Watson  v.  Dale,  1  Porter,  247. 

481.  It  seems  that  an  indorsement  made  on 
the  back  of  a  note,  in  the  hand- writing  of  the 
payee,  is  not  such  evidence  of  a  part  payment  as 
to  take  the  note  out  of  the  operation  of  the 
statute  of  limitations.  Clapp  v.  IngersoU,  2 
Fairf.  83. 

482.  A  credit  given  by  the  plaintiff  on  an 
account  whii^h  would  otherwise  be  barred  on  its 
face,  without  >roof  of  payment  by  the  defendant, 
does  not  take  the  debt  out  of  the  operation  of  the 
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statute.     Tayior  ▼.  JfDamald^  8  Bep.  Con.  Ct. 

178. 

483.  If  the  holder  of  a  promissory  note  re- 
ceives goods  from  the  promisor,  which  at  his 
request  are  sold,  and  the  proceeds  indorsed  on 
the  note  within  a  reasonable  time,  it  will  be  con- 
sidered, in  reference  to  the  statute  of  limitations, 
ss  a  payment  by  the  maker's  order.  But  if  the 
holder  make  such  sale  and  indorsement  after  a 
reasonable  time  has  elapsed,  without  the  assent 
of,  or  notice  to,  the  maker,  this  will  not  take  the 
note  out  of  the  statute.  Porter  v.  Bloody  5  Pick. 
54. 

484.  In  an  action  by  an  administrator  on  a 
promissory  note  commenced  more  than  six  years 
after  the  date  of  the  note,  an  indorsement  in  the 
hand- writing  of  the  intestate  of  a  payment  pur- 
porting to  have  been  made  more  than  two  years 
before  the  statute  of  limitations  would  attach,  and 
six  months  prior  to  his  death,  it  was  held,  the  jury 
might  regard  it  as  evidence  of  a  new  promise, 
though  there  was  no  proof  other  than  as  above 
of  the  time  when  said  indorsement  was  actually 
made.     Cojfin  v.  Bueknam^  3  Fairf.  471. 

485.  In  New  Hampshire,  in  an  action  on  the 
case  for  a  deceitfbl  representation  in  a  sale,  the 
statute  of  limitations  was  pleaded  in  bar.  The 
plaintiff  replied,  there  was  a  fraudulent  conceal- 
ment of  the  deceit  until  within  six  years.  It 
was  held,  that  the  replication  was  a  ffood  answer 
to  the  plea.     Skenooifd  v.  Sutton,  5  Mason,  143. 

486.  Where  the  statute  of  limitations  is  pleaded 
in  bar  to  an  action  of  assumpsit,  the  plaintiff  may 
avoid  the  bar  by  replying,  that  the  cause  of  action 
had  been  fraudulently  concealed  from  his  knowl- 
edge, by  the  defendant,  until  a  period  within  the 
time  limited  by  the  statute  before  the  action  was 
commenced.  First  Mass.  Turnpike  v.  Fidd,  3 
Mass.  201. 

487.  As  where,  to  an  action  of  assumpsit  to 
recover  back  money  paid  to  the  defendants  for 
making  a  turnpike  road,  which,  the  plaintiffs  dis- 
covered, some  time  after  the  completion  of  the 
work  and  the  payment  of  the  money,  had  not 
been  made  according  to  the  agreement,  the  de- 
fendants pleaded  the  statute  of  limitations  in  bar, 
and  the  plaintiffs  replied  that  the  defendants 
executed  the  work  so  fraudulently  and  deceit- 
fully, that  the  fraud  was  not  discovered  by  them 
until  a  period  within  six  years  before  the  com- 
mencement of  the  action,  —  the  replication  was 
held  good.   ib. 

488.  Frand  or  concealment  is  not  excepted  by 
the  statute  of  limitations,  in  Tennessee.  Coeke 
T.  JfGinnis^  Mart.  &  Yerg.  361. 

489.  The  stetute  of  Tennessee  of  1797,  c.  43, 
operates  in  confirmation  of  the  title  of  him  who 
has  held  peaceable  possession  for  seven  years  by 
▼irtue  of  a  grant,  or  a  deed  founded  on  a  frant ; 
and  fraud  not  being  one  of  the  exceptions  in  the 
statute,  the  statute  will  operate  upon  a  deed 
legally  fraudulent.     Porter  v.  Cocke^  Peck,  30. 

490.  In  South  Carolina,  fraud  does  not  pre- 
vent the  operation  of  the  statute  of  limitations  in 
an  action  of  assumpsit  Miles  ▼.  Beirrif,  1  Hill, 
S.  C.  296. 

491.  The  time  which  bars  a  proceeding  in 
chancery,  or  motion  at  common  law,  to  be  re- 
lieved against  the  effects  of  fraud  or  mistake,  is 
to  be  computed  only  from  the  time  when  the 
fraud  or  mistake  was  discovered.  Frankfort  v. 
Markley,  1  Dana,  373. 

498.  It  is  no  answer  tc  a  plea  of  the  statute  of 
limitations,  that  the  action  is  founded  on  a  breach 
of  trust,  not  discovered  till  within  six  years.  In 
order  to  tak*  a  oase  ont  of  the  statute  on  this 


gronnd,  thrae  must  be  proof  of  actual  frand  and 
concealment  by  the  party  to  be  charged.  Ce^e 
V.  MGUukry,  9  Greenl.  131. 

493.  Where  a  statute  of  limitations  provides 
that,  if  the  defendant  obstruct  the  plaintiff  in 
bringing  his  action,  the  statute  shall  not  be 
pleaded,  this  proviso  does  not  apply  where  he 
has  interfered  with  a  suit  against  another  party, 
thouffh  the  suit  was  for  the  same  cause  of  action. 
Smith  V.  JeiMs,  3  Dana,  89. 

494.  The  proviso  in  the  statute  of  limitations 
of  Missouri,  respecting  defeating  or  obstructing 
of  the  bringing  of  actions,  does  not  operate  unless 
there  was  such  a  removal  or  obstruction  as  did 
in  fact  defeat  the  plaintiff.  BolA  v.  Shipley^  I 
Mis.  229. 

495.  Proof  that  the  plaintiff  inquired  for  the 
defendant,  and  could  not  find  where  he  was,  so 
as  to  sue,  prevents  the  statute  of  limitations  of 
Missouri  from  running.  i6. 

496.  Proof  of  impediments  to  the  assertion  of 
his  own  title  will  not  except  a  plaintiff,  in  an 
action  of  ejectment,  from  the  operation  of  the 
statute  of  limitations  of  Tennessee.  Mlver  v. 
RagOM,  3  Wheat.  25. 

V.   Of  tAe  Renetoal  of  the  Demand  hy  a  nets 

Promise, 

(  a.)   In  general. 

497.  Under  the  statute  of  limitations,  a  pre- 
sumption arises  that  the  defendant,  from  the 
lapse  of  time,  has  lost  the  evidence  which  w<mld 
have  availed  him  in  his  defence  if  he  had  been 
seasonably  called  upon  for  payment;  but,  when 
this  presumption  is  rebutted  by  an  acknowledg- 
ment of  the  defendant  within  six  years,  the  con- 
tract is  not  within  the  intenl  of  the  statute.  Bax- 
ter  V.  Penniman,  8  Mass.  13*.  t.  Fiske  v.  Jfeedkam^ 
11  ib.  452.  Grist  v.  JVea/nian,  2  Bailey,  93. 
MLeun  v.  Thorp,  3  Mis.  215.  Gailer  v.  Grim-' 
nell,  2  Aik.  349.  X.yo»  v.Marday,  1  Watts,  271 
BuUock  V.  Perry,  2  Stew.  &  Port.  319.  BeaU  ▼. 
Edmondson,  3  Call,  514. 

498.  The  Maryland  act  of  limitations  does  not 
extinguish  the  debt,  but  only  bars  the  remedy. 
An  adLnowIedgment  of  the  debt,  or  a  promise  to 
pay  it  by  the  defendant,  within  the  time  pre 
scribed,  is  sufficient  to  revive  the  action.  Oliosr 
V.  Gray,  1  Har.  &  Gill,  204. 

499.  An  acknowledgment  of  a  debt,  though 
accompanied  by  an  allegation  that  it  is  barred  b^ 
the  statute  of  limitations,  is  sufficient  to  take  it 
out  of  the  statute.  CadwtMs  v.  Ihatum,  Coxe, 
176. 

500.  It  is  immaterial,  as  to  the  effect  of  an 
acknowledgment  of  indebtedness,  whether  it  was 
made  before  or  after  the  statute  of  limitations 
had  attached ;  the  effect  being  to  place  the  debt 
upon  the  footing  of  one  contracted  at  the  time  of 
such  aoknowleagment.  Austin  v.  Boshoieky  9 
Conn.  496. 

501.  Under  the  Connecticut  statute  limiting 
the  recovery  of  book  debts,  the  acknowledgment 
of  the  debt  as  a  subsisting  debt  takes  the  case 
ont  of  the  statute.    Lord  v.  SkaUr,  3  ib.  131. 

502.  And  in  such  case,  the  action  should  be 
brouffht  on  the  original  cause  of  aetion,  and  not 
on  the  new  promise  arising  from  the  .acknowl« 
edgment.  ih. 

503.  In  Maryland,  it  seems  the  suit  must  be 
brought  on  the  original  cause  of  action.  (N«ssr 
V.  Gray,  1  Har.  db  GUI,  204. 

504.  On  a  new  promise  by  the  debtor,  to  pay 
a  continuing  debt,  the  creditor  may  sne  on  \bn 
old  debt,  and  give  thie  new  promise  in  aTiilanen 
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to  aToid  the  statute  of  limitations,  or  he  may  sue 
on  the  new  promise.  Lonsdale  ▼.  Brown,  4  Wash. 
C.  C.  149. 

506.  The  promise  to  pay  a  debt,  barred  by  the 
statute  of  limitations,  only  removes  the  bar,  and 
leaves  the  case  to  be  proved  as  if  no  statute  had 
been  pleaded.     Kimmel  ▼.  SehioartZf  Breese,  216. 

506.  To  take  a  demand  out  of  the  operation  of 
the  statute  of  limitations,  there  must  be  either  an 
absolute   promise  to  pay  the    debt,  or  a  cond 
tional  promise,  accompanied  by  proof  of  perform 
ance  of  the  condition,  or  an  unambiguous  ac 
knowledgment  of  the  debt,  as  still  existing  and 
due.     Porter  y.  fltU,  4   Greenl.  41 .     Des/um  y . 
Eaton,  ib.  413. 

507.  An  acknowledgment  or  promise  to  pay  a 
debt,  sufficient  to  take  it  out  of  the  statute  of  lim- 
itations, may  be  made  after  the  commencement 
of  suit.     Danforth  y.  Culver,  11  Johns.  146. 

508.  A  promise,  after  the  expiration  of  the  pe* 
nod  of  limitation,  in  Maryland,  was  held  not 
sufficient  to  take  the  case  out  of  the  statute,  in 
an  action  against  a  common  carrier,  it  being 
founded  on  a  tort.  Oalligher  y.  HoUinggworth, 
3  Har.  &  M'Hen.  122. 

509.  An  action  against  the  representatives  of 
a  sheriff,  as  for  mon#y  had  and  received  on  an 
execution,  not  being  in  the  nature  of  a  tort,  but 
an  action  upon  contract,  is  within  the  operation 
of  the  six  years'  statute  of  limitation,  in  New 
York,  and  the  claim  of  the  plaintiff  may  be  saved 
from  the  operation  of  the  statute  by  an  admission 
of  liability.     Elliot  v.  Cronk,  13  Wend.  35. 

510.  Where  the  evidence  relied  on,  to  take  a 
joint  debt  out  of  the  statute  of  limitations,  con- 
sists of  acknowledgments  by  both  debtors,  no  joint 
act  by  them  is  necessary  to  render  such  acknowl- 
edgments effective.  Austin  r,  Bostwiek,^  Oonxk, 
498. 

511.  The  promise  of  a  spendthrift  under  guard- 
ianship will  not  take  his  debt  out  of  the  statute 
of  limitations.     Manson  v.  Felton,  13  Pick.  206. 

512.  A  promise  by  husband  and  wife  to  pay  a 
debt  of  the  wife  before  marriage,  which  was 
barred  by  the  statute,  does  not  revive  the  debt,  on 
the  death  of  the  husband,  so  as  to  give  an  action 
against  the  wife.  Kline  v.  Chtthart,  2  Pennsyl. 
490. 

513.  The  promise  of  a  wife  to  pay  a  debt,  con- 
tracted by  her  previously  to  her  marriage,  will 
not  take  a  case  out  of  the  statute  of  limitations. 
Axson  v.  Blakely,  2  M'Cord,  6. 


(b.)  Form  and  J^ature  of  the  new  Promise, 

514.  Direct  proof  of  an  acknowledgment  or 
promise,  in  any  set  form  of  words,  is  not  required 
to  take  a  case  out  of  the  statute.  It  may  be  in- 
ferred from  facts,  without  words.  Whitney  v. 
Bigelow,  4  Pick.  110. 

515.  It  is  for  the  court  to  decide  what  kind  of 
promise  or  acknowledgment  is  sufficient ;  and  the 
evidence  offered  is  proper  to  be  submitted  to  the 
jury,  under  the  direction  of  the  court.  Oliver  v. 
Gray,  1  Har.  &  Gill,  204. 

516.  Every  acknowledgment  must  be  taken  all 
together,  and  no  evidence  can  be  received  to  turn 
a  denial  of  the  existence  of  a  debt  into  an  ac- 
knowledgment of  a  subsisting  liability,  by  prov- 
ing that  the  party  making  the  admission  was 
mistaken  in  supposing  the  debt  to  have  been 
paid,  ib, 

537.  An  acknowledgment,  accompanied  by  a 
naked  refusal  to  pay,  or  a  refusal  and  an  excuse 
for  not  paying,  which  in  itself  implies  an  admis- 
sion that  the  debt  remains  due,  and  fvmtshes 


no  real  objection  to  the  payment  of  it,  is  suffi- 
cient, ib, 

518.  An  admission  that  the  sum  claimed  has 
not  been  paid  is  not  sufficient,  without  some 
fWther  admission,  or  other  proof  that  the  debt 
once  existed,  ib, 

5J9.  The  acknowledgment  may  be  in  whole  or 
in  part,  and  is  sufficient  after  suit  is  brought,  ib, 

520.  There  must  be  evidence  of  a  promise^ 
express  or  implied,  to  pay  the  debt.  AUooek  v. 
Gwan,  2  Hill,  S.  C.  326.  Lamrence  v.  Hopkins^ 
13  Johns.  288.  Sands  v.  Qelston,  J5  ib.  511. 
Moore  v.  Bank  of  Columbia,  6  Pet.  86.  Masker 
V.  Hubbard,  13  Johns.  510.  Guier  v.  Pierce,  8 
Browne,  35.  Young  v.  Monpoey,  2  Bailey,  278. 
Cohen  v.  Aubin,  ib.  283.  Lowry  v.  Dvbose^  ib, 
425.     Trammell  v.  Salmon,  ib.  308. 

521 .  The  acknowledgment  must  admit  that  tha 
debt  continues  due  at  the  time  of  the  acknowl- 
edgment. Bangs  V.  Hall,  2  Pick.  368.  French 
V.  Frazier,  7  J.  J.  Marsh.  425.  fVetzell  v.  Bus- 
sard,  11  Wheat.  310.  Oliver  v.  Gray,  1  Har.  A 
Oill,  204.  Ferguson  v.  Taylor,  1  Hayw.  20. 
Belles  V.  BeUes,  7  Halst.  339.  Purdy  v.  Austin^ 
3  Wend.  187.  Russell  v.  Gass,  Mart.  &  Terg. 
270.  Barlow  v.  Bellamy,  7  Verm.  54.  MelUck  v. 
De  Sedkorst,  Breese,  171. 

522.  Such  an  acknowledgment,  as  will  satisfy 
a  reasonable  man  that  the  defendant,  at  the  time 
of  making  the  acknowledgment,  considered  the 
debt  then  existing,  is  sufficient.  Harwell  v. 
MCuU^fck,  2  Overt.  275. 

523.  A  bare  acknowledgment  of  a  subsisting 
debt  is  sufficient  to  take  a  case  out  of  the  statute 
of  limitations  of  South  Carolina.  Lee  v.  Perry^ 
3  M'Cord,  552.  Burden  v.  MElkenny,  2  N.  & 
M.  60.    Lee  v.  Polk,  4  M'Cord,  215. 

524.  As  where  the  maker  of  a  note  said  he 
gave  the  note  for  rotten  tobacco,  and  would  not 
pay  it,  but  that  he  would  not  plead  the  statute  of 
limitations,  it  was  held,  that  he  thereby  took  the 
note  out  of  the- operation  of  the  statute.  Glenn  t« 
MCuUongk,  Harper,  484. 

525.  Requesting  a  mutual  agent  to  examine 
the  accounts,  is  sufficient,  ib, 

526.  But  it  is  not  a  sufficient  acknowledgment 
for  a  defendant  to  admit  an  account,  and  say 
that  he  had  a  dieoount  to  a  greater  amount.  Lee 
V.  Polk,  4  M'Cord,  215. 

527.  A  general  acknowledgment  of  a  subsists 
ing  indebtedness,  without  specifying  the  amount 
of  the  debt,  or  the  balance  due,  is  sufficient  to 
take  a  case  out  of  the  statute  of  limitations  of 
Connecticut.     Lord  v.  Harvey,  3  Conn.  370. 

528.  The  promise  must  be  absolute  and  un- 
qualified, and  is  not  to  be  extended  by  implica^ 
tion  or  presumption  beyond  the  express  words  of 
the  promise.  Kimmel  v.  Sckwartx,  Breese,  216. 
Smallwood  v.  Smallwood,  2  Dev.  db  Batt.  330. 
Mastin  v.  Waugh,  ib.517.  Oliver  v.  Gray,  1  Har. 
&  Gill,  204.     Eekert  v.  Witaon,  12  S.  &  R.  393. 

529.  The  acknowledgment  must  clearly  refer 
to  the  very  debt  in  dispute  between  the  parties. 
Clarke  v.  Duteher,  9  Cow.  674. 

530.  A  general  acknowledgment  of  indebted- 
ness to  the  plaintiff  is  sufficient,  prima  fade,  to 
take  a  demand  out  of  the  statute ;  the  onus  lies 
on  the  defendant  to  Pjovo  that  he  referred  to  a 
different  ctemand.  Whitney  r,  Bigelow,  4  Piok. 
110. 

531.  It  must  be  distinct  and  without  a  question 
of  its  being  due,  or  an  intimation  that  it  would 
not  be  paid.  Berghaus  v.  Calhomm,  6  Watts,  219 
Gleim  v.  Ries,  ib.  44. 

532.  There  must  be  an  express  promise  to  pay, 
or  an  acknowledgment  of  a  present  indebtedness 
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and  willm|rnen  to  pay.  ^Uen  v.  Webster^  15 
Wend.  264.  Stafford  v.  Richardson^  ib.  302.  Oay- 
lord  V.  Van  Loan,  ib.  309. 

533.  The  new  promise  must  be  clear  and  ex- 
press. Harrison  v.  Handley^  1  Bibb,  443.  Ash 
V.  FaUim,  3  S.  &  R.  300.  Head  ▼.  Manners,  5 
J.  J.  Marsh.  255.     BeU  y.  Morrison,  1  Pet.  351. 

534.  The  mere  claiming  of  a  balance  is  not  a 
Bumcient  acknowledgment.  Eekert  y.  Wilson, 
12  S.  &  R.  393. 

535.  A  conditional  promise  is  sufficient,  and  in 
such  case  the  plaintiff  mast  show  either  a  per- 
formance of  the  condition  or  a  readiness  to  per- 
form. Oliver  y.  Oray,  1  Har.  &  Gill,  204.  Read 
Y.  WUkinson,  2  Wash.  C.  O.  514.  BeU  ▼.  Mor- 
rison, 1  Pet.  351. 

536.  If  the  defendant  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations,  in  certain 
specific  articles,  the  promise  is  conditional,  and 
the  plaintiff  is  bound  to  show  a  willingness  to  ac- 
cept such  articles.  Bush  v.  Barnard,  8  Johns.  407. 

537.  Where  the  defendant  said  that,  if  a  cer- 
tain witness  would  say  that  he  had  the  goods,  he 
would  pay  for  them,  it  was  held,  that  the  prom- 
ise, beine  conditional,  would  not  take  the  case 
out  of  the  statute  unless  the  conditions  were 
complied  with.     Bobbins  y,  OUs,  1  Pick.  368. 

538.  The  words,  «'  If  A  will  say  I  have  had  the 
timber,  I  will  pay  for  it,"  or  *^  Prove  it  by  A,  and 
I  will  pay  for  it,  '  will  not  take  a  case  out  of  the 
statute  of  limitations  unless  the  condition  be 
complied  with.  ib.  3  Pick.  4.    S.  P.  1  Pick.  368. 

539.  Where  the  maker  of  a  promissory  note 
denied  his  signature,  declaring  the  note  to  be  a 
forgery,  but  said  that,  if  it  could  be  proved  that 
he  signed  the  note,  he  would  pay  it,  and  it  was 
proved  at  the  trial  that  he  did  sign  it,  this  was 
held  sufficient  to  take  the  case  out  of  the  statute 
of  limitations.     Seaward  v.  Lard,  1  Greenl.  163. 

540.  Where  a  subsequent  promise  or  acknowl- 
edgment of  a  debt  is  made,  it  may  be  given  in 
evidence  to  remove  the  bar  of  the  statute  of  lim- 
itations, although  the  action  be  brought  upon  the 
original  cause  of  action.  But  if  the  new  promise 
vary  the  terms  of  the  original  contract  on  which 
tlie  action  is  brought,  —  as  if  the  former  be  condi- 
tional and  the  latter  absolute,  — the  former  can- 
not be  given  in  evidence.  Lonsdale  v.  Brown,  3 
Wash.  C.  C.  404. 

541.  If  an  offer  to  pay  is  made,  differing  from 
the  terms  of  the  original  contract,  it  must  be 
accepted  by  the  other  party  in  order  to  revive  it. 
AUeock  V.  Ewan,  2  Hill,  S.  C.  326. 

542.  If,  at  the  time  of  the  acknowledgment  of 
the  existence  of  a  debt,  there  is  a  qualification 
in  any  way  repelling  the  presumption  of  a  prom- 
ise to  pay,  the  acknowledgment  will  not  be  evi- 
dence of  a  promise  sufficient  to  take  the  debt  out 
of  the  statute.     Bradley  v.  Field,  3  Wend.  272. 

543.  To  a  plea  in  set-off,  the  plaintiff  replied  the 
statute  of  limitations ;  the  aefendant  adduced 
evidence  of  an  acknowledgment  within  five 
years,  and  a  promise  that  it  should  go  in  dis- 
charge of  the  interest  due,  but  the  witness  could 
not  recollect  the  amount  of  the  account  nor  the 
items  acknowledged.  It  was  held,  that  this 
acknowledgment  took  out  of  the  statute  so  much 
as  the  defendant  could  show  that  the  plaintiff 
owed  him,  not  exceeding  the  interest.  Gray  v. 
Lawridge,  2  Bibb,  284. 

544.  Where  the  defendant  had  said,  that  he 
was  not  holden  to  pay  any  thins,  that  the  con- 
tract could  never  be  enforced  in  law,  and  that  he 
would  never  pay  any  thing,  as  it  was  an  unjust 
debt,  it  was  held,  that  a  promise  could  not  be 
inferred  from  such  declarations.     Loursncs  ▼. 


Hopkms,  13  Johns.  288.    So  of  a  proposition  to 
compromise  the  suit.  ib. 

545.  A  promissory  note  for  the  payment  of 
money  void  in  law,  and  on  which  a  suit  cannot 
be  maintained,  may  be  used  as  evidence  of  an 
acknowledgment  of  indebtedness,  to  take  the  case 
out  of  the  statute  of  limitations.  Vtiea  Ins.  Co. 
V.  Kip,  3  Wend.  369. 

546.  Where  the  maker  of  a  note  authoiixed  an 
agent  to  offer  ^fSO  for  the  note,  such  an  offer  not 
accepted  does  not  amount  to  a  promise  sufficient 
to  take  the  case  out  of  the  statute  of  limitations. 
Atwood  V.  Cobum,  4  N.  Hamp.  315. 

547.  Where  the  maker  of  a  note  ssid  that  he 
owed  the  debt  which  was  barred  by  the  statute  of 
limitations,  but  was  not  then  able  to  pay  it,  and 
that  he  was  determined  to  pay  it,  it  was  held  not  to 
be  evidence  of  an  unconditional  promise  to  pay.  ib. 

548.  An  action  of  debt  upon  a  promissory  note 
is  not  taken  out  of  the  statute  of  limitations  by 
an  acknowledgment  made  by  the  defendant, 
within  six  years,  that  the  debt  was  honest. 
Rice  V.  WUder,  4  N.  Hamp.  336. 

549.  The  words,  **  The  debt  is  an  honest  one, 
but  I  have  paid  it,"  are  not  sufficient  to  take  a 
debt  out  of^  the  statute.  Tichenor  v.  Colfax,  1 
South.  153. 

550.  A  debtor,  to  whom  application  for  pay- 
ment was  made,  said  it  was  impossible  for  him 
to  pay,  but  offered  to  mortgage  certain  real  estate 
to  pay  the  debt,  and  to  pay  uie  interest  every  90 
days,  which  offer  the  creditor  did  not  accept. 
Held,  that  this  did  not  take  the  case  out  of  the 
statute  of  limitations.  Exeter  Bank  v.  SulUvan, 
6  N.  Hamp.  124. 

551.  Under  the  Connecticut  statute  of  limita- 
tions, limiting  an  action  on  a  bond  to  17  years 
after  action  on  it  had  accrued,  it  was  held,  in  debt 
on  such  bond,  that  an  acknowledgment  of  the 
debt,  afler  the  time  had  expired,  did  not  revive 
the  action,  and  thereby  save  the  same  out  of  the 
statute.     Gustin  v.  Brattle,  Kirby,  299. 

552.  Evidence  that  the  defendant  had  said 
't  that  he  did  not  think  his  father  meant  he  should 
pay  the  note,  that  he  thought  he  had  paid  it,  that 
he  supposed  he  must  pay  it,  if  any  thing  was 
due,  and  they  insisted  upon  it,  as  his  lather  was 
dead,"  is  not  sufficient  evidence  of  a  new  prom- 
ise to  take  the  case  out  of  the  statute.  RasseU 
V.  Copp,  5  N.  Hamp.  154. 

553.  An  acknowledgment,  by  an  executor,  that 
a  demand  against  the  estate  of  the  deceased  is 
due,  will  not  take  the  case  out  of  the  atatule. 
Peck  V.  Botsford,  7  Conn.  172. 

554.  The  defendant  said,  with  regard  to  a 
note,  ^*  1  am  glad  I  have  got  my  hands  on  it ;  I 
have  paid  it  long  ago."  Held,  that  this  was  not 
such  acknowledgment  of  the  debt  as  would  take 
it  out  of  the  statute  of  limitations.  Gray  v. 
Kemahan,  2  Rep.  Con.  Ct.  65. 

555.  The  declaration,  by  one  of  two  defendant 
partners,  when  an  account  against  them,  barred 
by  the  statute  of  limitations,  was  presented  to 
him,  that  he  had  paid  enough  of  the  other  de- 
fendant's debts,  was  held  not  to  amount  to  a  new 
promise.     Gold  v.  Wkiteomb,  14  Pick.  188. 

556.  Where  the  indorser  of  a  note  of  more 
than  six  years'  standing,  on  a  demand  being  made 
of  payment,  said  he  had  not  been  duly  notified, 
and  was  clear  by  law,  this  was  holden  to  be  no 
acknowledgment  of  the  debt,  to  take  it  out  of 
the  statute  of  limitations.  Miller  v.  Lancaster,  4 
Greenl.  159. 

557.  Proof  that  the  defendant  said,  ^'If  I 
owe  you  any  thing  I  will  pay  you ;  but  I  owe  you 
nothing,"  is  not  sufficient  evidence  of  a  new 


UMITATIONS  OP  ACTIONS. 


817 


promiae,  to  avoid  the  bar  of  the  statute  of  limita- 
tions.    Perley  v.  Little^  3  ib.  97. 

556.  Where  it  was  proved  that  the  defendant 
had  said,  that  a  certain  note  had  been  paid  by 
the  services  of  his  wife  in  the  dwelling-house  of 
the  plaintiff,  and  the  plaintiff  proved  that  pay- 
ment had  not  been  so  made,  it  was  held,  that  it 
did  not  amount  to  an  acknowledgment  of  the 
debt,  sufficient  to  take  it  out  of  the  statute. 
Marshall  v.  DaUiber,  5  Conn.  4d0. 

559.  A  letter  of  the  defendant,  denying  that  he 
w  liable,  but  pointing  to  a  third  person  who  is, 
will  not  take  the  demand  out  of  the  statute  of 
limitations.     Brown  v.  Campbdl^  ]  S.  &.  R.  176. 

560.  A  defendant,  on  arrest,  said  he  owed  the 
plaintiff  money,  and  he  intended  to  pay  it,  but 
would  keep  it  as  long  as  he  could,  on  account  of 
the  plaintiff's  ungentlemanly  conduct.  It  was 
held,  not  sufficient  to  take  the  case  out  of  the 
statute  of  limitations.  Fries  v.  Baisdelet,  9  S. 
db  R.  128.     Hudson  v.  Carey,  11  ib.  10. 

561.  A  letter  from  a  debtor,  asserting  that  there 
was  once  a  debt,  but  it  had  been  paid,  and  stating 
bow,  will  not  take  the  case  out  of  the  statute  of 
limitations,  though  it  is  proved  the  writer  is 
mistaken  as  to  the  payment.  Bailey  v.  Bailey, 
14  S.  &  R.  195. 

562.  Defendant's  admission  that  he  had  given 
a  promissory  note,  but  paid  it,  will  not  bar  the 
sUtute.     Smith  v.  Free/,  Addis.  291. 

563.  Where  the  defendant  acknowledged, 
within  six  years  from  the  commencement  of  the 
action,  that  the  claim  of  the  plaintiff  *^  was  once 
due,  but  that  he  had  paid  it  years  before  by  hav- 
ing an  account  against  him,"  it  was  held  not 
to  oe  sufficient  to  take  the  claim  out  of  the  oper- 
ation of  the  statute  of  limitations,  though  the 
defendant  filed  no  account  in  offset,  nor  offered 
proof  of  one.     Bracket  v.  M&untfort,  3  Fairf.  72. 

564.  An  acknowledgment  by  the  defendant 
that  the  sum  claimed  had  not  been  paid,  is  not 
sufficient  to  take  thj  case  out  of  the  statute, 
where  the  same  acknowledgment  shows  that  the 
debt  was  never  due  from  him,  and  was  without 
any  consideration  moving  from  him.  Rogers  v. 
Waters,  2  Gill  &  Johns.  64. 

565.  The  maker  of  a  note,  when  shown  the 
note,  and  asked  if  it  was  his,  replied,  *«  Tes,"  and 
being  then  asked  what  arrangement  he  could 
make  for  its  payment,  replied,  *•*•  as  regards  that 
he  could  not  say."  Being  then  informed  that 
suit  was  to  be  brought,  he  anin  replied,  **  Tou 
may  save  yourself  Vie  trouble,  as  I  have  taken 
the  benefit  of  the  insolvent  laws."  Held,  that 
this  could  not  be  construed  into  an  admission  of 
a  present  subsisting  debt.    Frey  v.  Kirk,  4  ib.  509. 

566.  Where  the  acknowledgment  is  accom- 
panied with  circumstances  or  declarations  show- 
ing an  intention  to  insist  on  the  benefit  of  the 
statute,  no  promise  to  pay  can  be  implied.  Bangs 
V.  Hall,  2  Pick.  368. 

567.  The  maker  of  a  promissory  note,  upon  its 
being  shown  to  him,  admitted  that  he  had  exe- 
cuted it,  but  said  that  it  was  outlawed,  and  that 
he  meant  to  avail  himself  of  the  statute  «f  limi- 
tations. Held,  that  this  was  not  sufficient  to  take 
the  case  out  of  the  statute.  Das^&rth  v.  Culver, 
11  Johns.  146. 

568.  Under  the  statute  of  limitations  of  Ken- 
tucky, the  admission  by  a  party  of  the  existence 
of  an  unliquidated  account,  on  which  something 
is  due,  but  nothing  specific  stated,  is  not  suffi- 
cient to  take  the  case  out  of  the  statute.  BeU  v. 
Morrison,  1  Pet.  351. 

569.  In  an  action  on  a  promissory  note,  the 
iefendant  said  **  he  iupposed  that  thm  note  wis 
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paid  by  the  land  mortgaged ;  that  he  was  willing 
to  do  what  was  right ;  that  he  would  make  some 
small  additional  payment  to  settle  the  business ; 
but  that,  if  the  plaintiff  thought  proper  to  sue, 
without  taking  the  land,  he  should  resist  the  suit. 
Held,  that  this  did  not  take  the  demand  out  of 
the  statute.     Gardner  v.  Tudor,  8  Pick.  206. 

570.  Creating  a  trust  upon  personal  estate  by 
will,  for  the  payment  of  debts,  will  not  revive  a 
debt  barred  by  the  statute  of  limitations.  Camjh 
bell  V.  Sullivan,  Hardin,  17. 

571.  An  acknowledgment,  by  the  defendant, 
'Uhat  he  had  once  owed  the  plaintiff,  but  he 
supposed  his  brother  had  paid  it,  and  if  his 
brother  had  not  paid  it  he  owed  it  yet,"  is  not 
sufficient  to  take  the  debt  out  of  the  statute  of 
limitations.     Bell  v.  Rowland,  ib.  301. 

572.  An  acknowledgment  of  the  original  jus- 
tice of  a  claim  is  not  sufficient  to  take  it  out  of 
the  statute  of  limitations.  Clementson  v.  fW" 
liams,  8  Cranch,  72. 

573.  Where  the  inhabitants  of  a  town,  at  a 
town  meeting,  appointed  a  committee  to  settle 
the  dispute  between  the  plaintiff  and  the  town, 
it  was  held,  that  such  vote  did  not  amount  to  an 
acknowledgment  of  the  debt ;  but  merely  that  they 
undertook  to  examine,  by  their  committee,  into 
the  justice  of  the  plaintiff's  demand,  because 
they  did  not  know,  or  did  not  believe,  that  it  was 
justly  due.     Fiske  v.  J^eedham,  11  Mass.  452. 

574.  A  request  merely  to  pay  a  debt,  made 
by  the  plaintiff  within  six  years,  without  any 
promise  or  acknowledgment  on  the  part  of  the 
defendant,  has  no  tendency  to  take  the  demand 
out  of  the  sUtute.    Williams  v.  Root,  14  Mass.  273. 

575.  A  debtor  admitted  a  debt,  but  said  ^  that 
it  was  not  in  his  power  to  pay  it  at  that  time  ;  but 
he  hoped  to  see  the  plaintiff,  and  to  do  some- 
thing about  it."  Held,  that  such  an  acknowledg- 
ment did  not  raise  a  promise,  by  implication  of 
law,  sufficient  to  take  the  debt  out  of  the  statute. 
Hancock  v.  BUss,  7  Wend.  267. 

576.  An  agreement,  by  the  defendant,  to  settle 
by  the  books  of  the  plaintiff,  is  ndt  a  sufficient 
acknowledgment  to  save  the  statute,  although 
they  show  a  balance  against  the  defendant.  12«f- 
seU  V.  Gass,  Mart.  6l  Yerg.  270.  Nor  a  promise 
to  settle  by  the  books  of  the  plaintiff,  if  he  would 
settle  by  those  of  the  defendant,  ib, 

577.  A  joint  note,  made  in  1815,  bv  two 
promisors,  being  shown,  in  1830,  to  one  or  them, 
ne  said,  at  first,  he  thought  he  was  a  witness  to 
a  note,  and  was  not  aware,  till  he  saw  the  note, 
that  he  had  signed  it,  or  any  other  note,  with  the 
promisor.  He  admitted  that  he  signed  the  note, 
and  said  that  he  did  not  know  that  it  had  been 
paid,  but  presumed  it  was  due.  Held,  that  this  was 
not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.     Cambridge  v.  Hobart,  10  Pick.  232. 

578.  But  in  the  case  of  a  sole  debtor,  such  evir 
dence  might  be  considered  as  strong  evidence  of 
the  present  existence  of  the  debt.  tb. 

579.  An  admission,  after  an  account  was  barred 
by  the  statute,  by  the  debtor,  that  ^*  it  was  just 
so  far  as  he  knew,  that  he  had  left  it  to  the  other 
party,  and  had  kept  no  account  himself,"  but 
contending  that  the  defendants  <«  were  indebted 
to  him,"  does  not  take  the  account  out  of  the 
statute.    Fillet  v.  Unsey,  6  J.  J.  Marsh.  3137. 

580.  The  admission  of  mutual  unliquidated 
accounts,  on  which  each  party  claims  a  balance  to 
be  now  due  to  him,  takes  a  case  out  of  the  statute 
of  limitations.     Ellis  v.  Jarvis,  3  Mason,  457. 

581.  A  promise  not  to  plead  the  statute  of 
limitations  will  take  a  case  out  of  the  operation 
oftho  statato.    Loi^ry  v.  DuftoM,  2  Bailey,  485. 
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568.  The  words  «*  I  have  paid  the  mone^,  bat, 
if  I  cannot  ahow  that  1  hare  paid  it,  I  will  not 
plead  the  statute/*  were  held  to  be  suffictent. 
Urndtay  t.  Jamum^  4  M'Cord,  93. 

583.  ETidenee  that  the  maker  of  a  note  had 
iaid,  upon  ita  presentation  to  him  within  six  7ears, 
**  thai  he  did  not  reeoUect  giving  the  note,  bvt,  if 
he  did,  he  would  pay  it,  and  that  its  being  ont^ 
lawed  should  make  no  odds,'*  was  held  sufficient 
to  take  the  ease  out  of  the  statute.  StaaUan  ▼. 
StantoHj  2  N.  Hamp.  435. 

684.  The  maker  of  a  promissorj  note,  upon  its 
presentation  to  him,  declared  that  he  had  paid 
part, and  had  certain  demands  against  the  holder, 
but  that  something  was  due,  which  he  was  ready 
to  paj,  without  specifying  any  sum.  it  was 
held,  that  this  was  suffioient  to  take  the  case  out 
of  the  statute  of  limitations,  and  entitle  the  plain- 
tiff to  nominal  damages*  JS^uinum  ▼.  ffalker^  6 
N.  Hamo.  367. 

585.  If  a  party  says,  on  his  promissory  note 
being  produced,,that  it  is  as  good  as  money,  this  is 
sufficient  evidence  of  a  new  promise  to  take  the 
case  out  of  the  statute  of  limitations.  Arnold  ▼. 
Dexter,  4  Mason,  129. 

566.  The  plaintiff  wrote  the  defendant,  re- 

Guesting  defendant  to  inform  him,  whether  he 
»und  an  account  which  had  been  sent  him  cor- 
rect, and  what  prospect  he  had  of  meeting  the 
payment.  The  defendant,  in  reply,  writes,  *^  I  am 
sorry  to  inform  you  that  the  prospect,  at  present, 
is  not  Tory  flattering,  as  it  is  utterly  out  of  mv 

C>wer  to  pay  any  thmg."  It  was  held,  that  such 
tter,  under  such  circumstahces,  was  an  unquali- 
fied acknowledgment  of  the  balance  of  account 
stated,  and  took  the  debt  out  of  the  statute.  Dt 
Fvrrttt  y.  AwU,  8  Conn.  179. 

567.  Where  the  attorney  of  the  plaintiff,  meet- 
ing one  of  the  de&ndanta,  obserred  to  him,  that 
the  plaintiff's  account  against  them  was  in  his 
hands;  to  which  such  defendant  replied,  that 
<*  it  was  one  of  the  old  copartnership  debts ;  the 
plaintiff  ought  to  do  with  it  as  the  other  creditors 
had  done — > accept  15  cents  on  the  dollar;  he 
would  pay  that  at  any  time ; "  it  was  held,  that 
this  was  an  acknowledgment  of  a  debt  still  due. 
A%Btui  T.  Bottwiek^  9  Conn.  496. 

588.  A  reoogniiance  having  been  taken  in  too 
lar^  a  sum,  by  the  fraud  of  the  conusee,  and 
satisfaction  had  by  extent  on  the  land  of  the 
debtor,  the  latter  applied  to  the  creditor  to  refund 
the  excess,  who  replied,  that  if  there  was  any 
mistake  he  would  rectify  it,  but  he  knew  of  none. 
In  an  action  of  assumpsit,  brought  to  recoTor  this 
excess,  to  which  the  general  issue  and  the  stat- 
ute of  limitations  were  pleaded,  it  was  held,  that 
thw  language  of  the  creditor,  the  fraud  being 
proved,  was  sufficient  to  take  the  case  out  of  the 
statute.    Morton  v.  CkmndleTf  6  Gieenl.  9. 

589.  A  promise  in  writing,  by  the  administra- 
tor of  the  drawer  of  a  note  to  the  executors  of 
the  indorser,  that  "  he  would  be  in  town  and  set- 
tle the  matter  in  some  way,**  is  sufficient  to  take 
it  out  of  the  statute  of  limitations.  Jbiiif  t. 
Mo9r€^  5  Binn.  573. 

590.  The  defendant  admitted  to  the  agent  of 
the  plaintiff  that  he  had  had  the  goods  diaxged 
to  him^  but  said  he  had  paid  for  them  by  an 
order,  and  left  the  impression  on  the  mind  cf  the 
agent  that  he  intended  to  pay  for  them,  if  he  did 
not  produce  a  receipt  for  them.  This  was  held 
to  be  B  sufficient  acknowledgment  of  the  debt  to 
take  it  >ut  of  the  statute  of  limitations.  DmtU  v. 
Tet^w,  1  MCord,  320. 

591.  An  inventory  and  affidavit  of  a  debt, 
mtds  by  wi  iBsolveiit  im  his  prMMdings   to 


obtain  a  discharge  under  the  insolvent  act,  is  a 
sufficient  acknowledgment  to  take  the  debt  out 
of  the  statute  of  limitations.    Bryar  v.  WiUecks^ 

3  Cow.  159. 

592.  Where  an  administrator  files,  as  an  exhibit 
in  a  suit  in  chancerr,  an  account  against  his  in- 
testate in  favor  of  A,  it  is  sufficient  acknowledg- 
ment of  such  account,  to  prevent  the  operation 
of  the  act  of  limitations ;  and  the  attorney  of  both 
the  administrator  and  A  is  competent  to  prove 
that  the  administrator  directed  such  account  to 
be  used  as  an  Exhibit,  and  insisted  on  in  such 
suit.     Farh9$  v.  PerrU^  1  Har.  db  J.  109. 

593.  An  acknowledgment  by  the  defirndant 
that  the  plaintiff  had  done  work  for  him,  but  that 
he  had  an  account  in  bar,  and,  when  a  certain 
person  should  come  to  town,  he  would  have  the 
business  settled,  was  held  sufficient  to  take  a 
claim  for  such  work  out  of  the  statute  of  limita- 
tions.   Pq€  v.  CtmtMv,  2  ib.  307. 

594.  The  giving  of  a  note,  to  secure  the  pav- 
roent  of  interest  accrued  on  a  note  previously 
given,  is  a  sufficient  acknowledgment  of  the  ex 
istence  of  a  debt  to  take  the  case  out  of  the 
operation  of  the  statute.  Wnuman  v.  Mohawk 
ln$,  Co.  13  Wend.  267. 

595.  It  is  a  sufficient  acknowledgment  of  a 
debt  to  confess  the  signature  to  a  note,  though  at 
the  same  time  defen&nt  refuses  to  pay  it.  Cob- 
ham  V.  Mostly y  2  Hay w.  6.  Cokkam  v.  Admnhd^' 
trators,  ib. 

596.  If  the  defendant,  on  being  arrested  by 
the  sheriff,  promise  to  settle  with  me  plaintiff  if 
he  will  give  him  time  for  payment,  it  is  a  suffi- 
cient acknowledgment  to  prevent  the  operation 
of  the  statute  of  limitations.    SZ«6y  v.  Ckamplim^ 

4  Johns.  461. 

597.  In  an  action  upon  a  promissory  note  by 
an  indorsee  against  the  maker,  a  witness  tes- 
tified that,  a  few  days  before  the  institution  of  the 
suit,  he  spoke  with  the  defendant  on  the  subject 
of  the  note,  when  the  defendant  said  *^  he  could 
not  pay  it;  that  C.  had  charged  him  too  much; 
that  some  discount  must  be  taken  from  the  note, 
and  that  he  must  see  C.  on  the  subject ;  that, 
however,  he  would  think  of  it,  and,  if  witness 
would  call  at  his  store  in  a  few  days,  he  would 
say  more  about  it; "  that  shortly  afUr wards  wit- 
ness called,  when  defendant  said  **  he  was  going 
to  P.,  where  he  would  see  C;  until  then  he 
could  do  nothing  further/'  Held,  that  the  evi- 
dence was  sufficient  to  take  it  out  of  the  statute 
of  limitotions.  K^inger  v.  ChriJ/Uh^  2  Gill  dk 
Johns.  296. 

598.  Where,  after  a  dissolution  of  the  partner- 
ship, one  of  the  partners,  on  an  account  against 
the  partnership  being  presented  to  him,  said  that 
he  had  made  out  the  account,  but  he  thought 
that  it  bad  been  settled  by  the  other  partner, 
and  that  he  would  see  him  and  inform  the  plain- 
tiff of  the  result ;  held,  that  this  was  a  sufficient 
acknowledgment  of  the  debt  to  take  it  out  of  the 
statute,    ^nitk  v.  Ludlaw^  6  Johns.  267. 

599.  Where  the  maker  of  a  note  admitted  that 
he  haiUmade  It,  but  said  that  it  was  paid ;  that 
he  had  sent  the  money  to  A.,  who,  he  supposed, 
had  paid  it,  but  if  not  he  would  pay  it ;  that  he 
would  not  plead  the  statute  unless  the  money  had 
been  paid,  and  he  thoiyht  he  could  make  that 
appear ;  this  was  a  sufficient  acknowledgment, 
and  threw  the  burden  of  showing  the  pavment 
on  the  defendant.    Doom  v.  Fitt«,  10  ib.  3^. 

600.  At  the  foot  of  an  account  containing 
several  items  charged  in  1817,  there  was  the  fol- 
lowing aoknowle<Qfment :  **I  acknowledge  the 
feUowmg   •Boowit  to  ba  just     The.  fieigk- 
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bom."  Held,  that  this  acknowledgoMsnt  wu  a 
written  contract,  which,  under  the  act  of  aasem- 
blj  of  Indiana,  was  not  barred  by  the  statute  of 
limitations.  J^tighhaiurs  v.  Simmons^  2  Blackf. 
75. 

601.  Refusal  to  pay  a  debt  on  the  ground 
of  inability,  or  of  its  haring  operated  hardly, 
amounts  to  an  acknowledgment  which  takes  it 
out  of  the  statute  of  limitations.  Oleott  t.  Scojsf , 
3  Verm.  173.  And  this  applies  to  a  judgment 
debt.  ih. 

603.  On  a  demand  of  a  debt,  the  defendant 
said  that  he  had  received  the  money,  but  that  the 
plaintiff  had  receiyed  and  retained  money  belong- 
ing to  him.  Held  to  be  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute  of  limi- 
tations.    WhiU  ▼.  PoUer^  Coze,  ld9. 

(c.)   By  and  to  whom  it  must  be  made, 

603.  The  acknowledgment  of  a  debt  by  one  of 
several  joint  defendants  is  sufficient  to  take  the 
case  out  of  the  statute  of  limitations  as  to  them 
all.  GetcheU  v.  HeaUj  7  Greenl.  26.  WhUe  w. 
Hale,  3  Pick.  291. 

604.  An  acknowledgment  of  debt,  or  a  new 
promise,  bv  the  maker  of  a  promissory  note,  takes 
it  out  of  the  statute  of  limitations  only  so  far  as 
he  is  concerned,  but  does  not  affect  the  rights  or 
obligations  of  collateral  parties.  Qardmer  t. 
AWtMg,  5  Greenl.  140. 

605.  Where  the  maker  of  a  promissory  note, 
of  more  than  six  years'  standing,  died  insolvent, 
and  a  collateral  guarantor  of  Uie  note  was  ap* 
pointed  a  commissioner  on  his  estate  i  the  allow- 
ance of  the  note  by  the  commissioner,  as  a  valid 
claim  against  the  estate,  being  an  official  act, 
was  held  not  to  amount  to  a  new  promise  on  his 
part  to  pay  the  debt  ik. 

606.  The  acknowledgment  of  a  debt,  by  one 
of  two  joint  debtors,  though  admissible  against 
both,  is  not,  under  all  circumstances,  sufficient 
evidence  to  take  the  case  out  of  (he  statute  of 
limiUtions.  Cmt  v.  7Vs«y,  9  Conn.  1.  S.  C.  8 
ib.268. 

607.  Where,  tuerefore,  there  was  a  joint  in- 
debtedness by  A  and  B  to  C,  and  more  than  20 
years  after  B  nutde  acknowledgment  of  the  debt, 
and  then,  at  his  own  expense,  and  with  a  view  to 
obtain  an  advantage  to  himself  by  a  recovery 
against  A,  procured  a  suit  to  be  brought,  in  the 
name  of  C,  against  A  and  himself;  it  was  held, 
that  the  acknowledgment  of  B,  under  such  cir- 
cumstances, did  not  remove  the  bar  of  the  statute, 
set  up  by  A.  ib, 

608.  in  an  action  against  the  heirs  and  devisees 
of  a  deceased  debtor,  a  promise  by  two  of  the 
defendants,  who  were  also  his  executors,  to  pay 
the  debt,  which  was  barred  by  the  statute,  was 
held  sufficient  to  charge  all  the  defendants. 
Joknmm  v.  BeardsUe,  15  Johns.  3. 

609.  The  acknowledgment  need  not  be  made 
to  the  plaintiff  himself.  Oliver  v.  Oray,  1  Har. 
db  Gill,  204. 

610.  An  acknowledgment  that  a  note  is  due, 
or  a  promise  to  pay  it,  made  within  six  years  by 
the  principal  in  the  nets,  will  take  it  out  of  tfaie 
statute  of  limttationa  as  against  the  surety.  Fry€ 
V.  Barker^  4  Pick.  382. 

611.  A  promise  within  six  years,  by  the  guard- 
ian of  a  spendthrift,  to  pay  a  debt  due  from  the 
ward,  will  take  the  case  out  of  the  statute  of  lim- 
itations, so  as  to  bind  the  ward.  Mommom  v.  Fel' 
ton,  13  ib.  206. 

612.  An  acknowledgment  of  the  debt  by  the 
personal  representatives  of  the  orinnal  debtor, 
iaoct— d»  wiU  not  take  a  case  oat  of  t|w  ilat«l» 


of  limitations.     Thommtmi  v.  PeUt,  18  Wheat 
565. 

613.  In  assumpsit  by  A,  as  surviving  partner 
of  A  and  B,  the  declaration  stated  the  promises 
to  be  to  A  and  B,  in  the  lifbtime  of  B.  The  de- 
fendant pleaded  the  statute  of  limitations,  and,  to 
take  the  case  out  of  the  statute,  evidence  was 
offered  of  a  promise  made  to  A  after  the  death  of 
B.  Held,  that  the  evidence  was  sufficient  to 
avoid  the  statute,  and  that  there  was  no  necessity 
to  declare  specially  on  the  promise  to  A,  as  sur- 
viving partner.  Barney  v.  Smith,  4  Har.  db  J. 
485. 

614.  The  acknowledgment  of  one  of  several 
joint  makers  of  a  promissory  note  takes  it  out  of 
the  statute  as  against  the  others.  Bound  v. 
Latkrop,  4  Conn.  336.  Beitz  v.  Fuller,  1  M'Cord, 
541.    But  see  SUman  v.  SUnutn,  2  Hill,  S.  C.  416. 

615.  An  acknowledgment  by  one  partner,  after 
the  dissolution,  binds  the  other  partner,  so  as  to 
take  the  debt  out  of  the  statute.  Patterson  v. 
Ckoate,  7  Wend.  441 .  Smith  v.  Ludlow,  6  Johns. 
267. 

616.  Entries  in  the  firm's  books,  in  the  hand- 
writing of  one  of  the  partners,  exhibiting  a  debit 
and  credit  side  of  an  account,  from  which  it 
appears  that  a  balance  is  due  from  the  firm, 
though  such  balance  is  not  struck,  is  sufficient 
proof  of  the  original  indebtedness,  and  entitles 
the  creditor  to  interest,  from  the  time  that  the 
parties  inspected  the  accounts  while  in  that  situ- 
ation. Patterson  v.  Ckoate,  7  Wend.  441.  The 
testimony  was,  that  the  partner  said  **  that  the 
balance  was  due  at  the  time  of  the  dissolution, 
and  still  is  due,'*  or  ^*that  it  was  then  due,  and 
had  never  been  paid."  Held,  that  this  amounted 
to  an  admission  of  a  subsisting  indebtedness,   ib, 

617.  The  acknowledgment,  by  one  of  two  part- 
ners, of  a  debt  against  a  partnership,  as  just  and 
still  due,  is  admissible  evidence,  in  an  action 
against  both,  to  take  the  debt  out  of  the  statute  of 
limitations,  although  made  after  the  dissolution 
of  the  copartnership,  and  although  the  partv 
making  it  is  then  insolvent.  Austin  v.  Bottwiek, 
9  Conn.  496.  Aliter,  Bell  v.  Morrison,  1  Pet.  351. 
Sebright  v.  Craighead,  1  Pennsyl.  135. 

618.  A  promise  of  one  of  several  executors  is 
sufficient  to  take  a  demand  out  of  the  statute  of 
limitations.  Briggs  v.  Starke,  2  Rep.  Con.  Ct. 
111. 

619.  The  acknowledgment,  bv  an  executor  or 
administrator,  of  a  deibX  due  bv  hie  testator,  will 
not  take  it  out  of  the  statute  of^  limitations.  FrU% 
V.  Thomas,  1  Whart.  66.  Fishers  v.  Duncan,  1 
H.  &,  M.  563.  But  see  Greening  v.  Brown,  Mi- 
nor, 353.     Riehm/ond,  petitioner,  2  Pick.  567. 

620.  An  admission  by  the  administrator  will 
take  a  case  out  of  the  statute,  provided  the  con- 
sideration of  the  contract  arose  after  the  death  of 
the  tesUtor.     Wilkings  v.  Murphy,  2  Hayw.  282. 

621.  To  make  au  acknowledgment  of  a  person 
sued  as  administrator  available  to  take  a  note 
out  of  the  statute,  it  should  be  shown  that  he 
was  administrator  at  the  time  when  such  ac- 
knowledgment was  made.  Larsson  v.  Lambert, 
7  Halst7s47. 

6S2.  An  acknowledgment,  within  six  veais, 
by  the  executor  or  administrator  of  the  debtor, 
that  the  debt  is  undischarged,  will  take  it  out  of 
the  statute  of  limitations,  whether  the  creditor 
be  living  or  not  at  the  time  of  the  acknowledg- 
ment. Baxter  v.  Penniman,  6  Mass.  133.  En^ 
erson  v.  TThomnson,  16  ib.  421. 

623.  And  if  the  creditor  have  deceased  at  th« 
time  of  the  aoknowledgment  of  the  debt,  nit 
executor  or  admioiatrator  mnydeelare,  «•#■• 
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promise  made  to  hii  teitator  or  intesUite,  and,  if 
the  defendant  plead  the  statute  of  limitationB, 
may  give  in  evidence  such  acknowledgment,  to 
avoid  the  plea.  Brown  v.  Anderson,  13  ib.  201. 
SulUvan  ▼.  Holker,  15  ib.  374. 

624.  An  acknowledgment,  by  an  executor  or 
administrator,  of  a  debt  due  from  the  deceased,  or 
a  promise  to  pay  it,  will  not  avoid  the  operation 
of  the  Massachusetts  statute  of  1791,  c.  28,  by 
which  the  liability  of  executors  and  administra- 
tors to  suits  is  limited  to  four  years  from  the  time 
of  accepting  that  trust ;  because  that  statute  was 
intended  for  the  benefit  of  the  estates  of  deceased 
persons  and  those  interested  in  them,  and  not  for 
the  personal  convenience  of  the  executors  or  ad- 
ministrators. Thompson  v.  Broton^  16  ib.  172. 
Brown  v.  Anderson^  13  ib.  201.  Dawes  v.  Shtd^ 
15  ib.  6.     Ex  parte  AUen^  15  ib.  58. 

625.  In  Massachusetts,  where  an  action  is 
brought  against  an  executor  or  administrator,  the 
heir  has  a  right  to  take  upon  himself  the  defence 
of  the  action,  and  to  plead  the  statute  of  179],  c. 
28,  (limiting  the  liability  of  the  execator  or  ad- 
ministrator to  suits  to  four  years  after  his  accept- 
ance of  the  trust,)  in  bar  of  the  action ;  and  if 
the  plaintiff  reply  that  the  executor  or  adminis- 
trator has  acknowledged  the  debt,  and  promised 
to  pay  it,  the  heir  has  not  only  a  riffht  to  deny 
the  fact,  and  to  submit  it  to  a  jury  tor  trial,  but 
may  also  dispute  its  legal  effect  and  operation, 
unless  the  promise  have  been  made  in  writing, 
and  for  a  valuable  consideration,  so  as  to  bind  the 
executor  or  administrator  personally ;  in  which 
case,  the  estate  in  the  hands  of  the  heir  would  be 
exonerated.     SctiU  v.  Hancock^  13  ib.  162. 

626.  Evidence  of  a  new  promise  to  the  admin- 
istrator will  not  take  out  of  the  statute  of  limita- 
tions a  promise  sued  upon  as  made  by  his  intes- 
tate.    Lindsay  v.  Jamison^  4  M*Cord,  93. 

627.  A  promise  by  the  maker  of  a  note,  barred 
by  the  statute  of  limitations,  to  '^  settle  the  note," 
is  equivalent  to  a  promise  to  pay;  and  an  in- 
dorsee may  avail  himself  of  such  promise,  though 
he  does  not  show  notice  of  the  indorsement  to 
the- maker.    Pinkerton  v.  Bailey,  8  Wend.  600. 

628.  An  action  may  be  maintained  by  the  in- 
dorsee of  a  promissory  note,  where  the  statute  of 
limitations  has|ittached,,on  proof  of  a  promise  to 
the  payee  to  pay  the  debt  within  six  years  before 
the  commencement  of  the  suit.  Dean  v.  HewiU, 
5  ib.  257. 

629.  A  promise  made  to  the  holder  of  a  chose 
in  action,  taking  a  case  out  of  the  statute  of  frauds, 
is  ffood  for  the  assignee  of  such  holder.  Soulden 
V.  Van  Rensselaer,  9  ib.  293. 

630.  The  holder,  if  he  has  parted  with  his  in- 
terest, is  a  witness  for  the  assignee,  ih. 

631.  An  acknowledgment  to  a  stranger,  in  the 
absence  of  the  plaintiff,  will  take  a  demand  out 
of  the  statute.  IVkitnvu  v.  Bigelow,  4  Pick.  110. 
S5l,  John  V.  Garrow,  4  Fort.  223. 

VI.    Of  issuing  a  Writ  to  save  the  Statute. 

632.  For  the  saving  of  the  statute  of  Vermont, 
an  action  is  held  to  commence  with  the  taking 
out  of  the  writ,  and  not  with  its  service.  Alien 
V.  Mann,  1  Chip^94.     See  Actions,  3,  6. 

633.  The  time  of  the  actual  making  of  a  writ, 
with  an  intention  of  service,  is  the  time  when  an 
action  is  '*  commenced  and  sued  *'  within  the 
meaning  of  the  statute  of  limitations,  (statute  of 
Maine  of  1821,  c.  62 ;)  for  it  is  the  acquiescence 
of  the  plaintiff  for  six  years  that  bars  him, 
whether  it  be  known  to  the  defendant  or  not. 
Johnson  v.  FarweU^  7  Greenl.  370. 


634.  The  service  of  notice  w  the  commence^ 
ment  of  an  action  of  ejectment.  Taylor  v.  Tay- 
lor,  3  A.  K.  Marsh.  18.     See  Actions,  3,  4. 

635.  The  commencement  of  a  suit,  to  defeat  the 
statute  of  limitations,  must  be  the  same  suit  to 
which  the  plea  is  pleaded.  Delaplaine  v.  Crowm- 
inshield,  3  Mason,  329. 

636.  A  plaintiff,cannot  avail  himself  of  a  captoj 
issued  to  save  the  statute  of  limitations,  although 
the'  same  was  regularly  returned,  entered  on  a 
continuance  roll,  and  the  continuances  carried 
down  to  the  time  of  the  issuing  of  the  process, 
unless  he  proves  that  the  process  on  which  the 
arrest  is  made  is  a  continuation  of  the  process 
originally  issued.  Sotdden  v.  Van  Rensselaer,  3 
Wend.  473. 

637.  To  save  the  running  of  the  statute  of  lim- 
itations, in  New  York,  by  Uie  issuing  of  process 
and  continuances,  the  issuing  and  return  of  the 
first  process  musf  be  shown,  and  the  process  pro- 
duced on  which  the  defendant  is  arrested,  so  that 
it>may  be  connected  with  the  first  process  by  the 
continuances  entered  on  the  record.  Davis  v. 
West,  5  ib.  63. 

638.  Continuances,  to  save  the  running  of  the 
statute  of  limitations,  may  be  entered,  by  leave 
of  the  court,  at  any  time,  ib, 

639.  Previous  to  the  revised  statutes  of  New 
York,  a  capias,  issued  to  the  sheriff  of  a  county 
different  u-om  that  in  which  the  defendant 
resided,  was  a  good  commencement  of  a  suit 
to  save  the  statute.  Jackson  v.  Brooks,  14  ib. 
649. 

640.  To  a  plea  that  the  cause  of  action  did  not 
accrue  '*  within  six  years,**  the  plaintiffs  replied, 
that  the  cause  of  action  ^*  did  accrue  within  six 
years,**  &c.  On  the  trial,  the  plaintiffs  proved  the 
suing  of  a  capias  before  operation  of  the  statute, 
but  tailed  to  produce  the  writ  of  testatum  capias^ 
or  the  proper  evidence  thereof^  whereon  the  de- 
fendants were  arrested,  and  the  verdict  was  fat 
the  defendants.  The  verdict  was  approved  by  the 
court ;  but,  on  motion  for  a  new  trial,  and  on  pro- 
duction of  a  certified  copy  of  the  tesiatMm  capias, 
the  verdict  was  set  aside,  on  payment  of  the  costs 
of  the  trial  and  of  the  subsequent  proceedings,  on 
the  ground  that,  without  such  relief,  the  plain- 
tiffs would  lose  their  debt.  Bank  of  Orange 
County  V.  Haight,  ib.  83. 

641.  In  New  York,  the  exhibition  of  the  claim 
of  a  creditor,  against  an  absent  or  absconding 
debtor,  to  his  trustees,  is  equivalent  to  the  com- 
mencement of  a  suit  against  the  debtor,  so  as  to 
prevent  the  statute  from  attaching.  Peek  v. 
Randall,  1  Johns.  165. 

642.  A  capias  ad  respondendum,  to  save  the 
statute  of  limitations,  delivered  to  the  sheriff  with 
directions  not  to  execute  it,  but  return  it  mom  est, 
is  a  good  commencement  of  the  suit  for  the  pur- 
pose of  defeating  the  operation  of  the  statute. 
Beekman  v.  Scatterlee,  5  Cow.  519.  But  it  is  not 
enough,  that  process  was  sued  out,  without  being 
delivered  to  the  sheriff,  or  returned.  Baskins  v. 
WiUon,  6  ib.  471. 

643.  The  statute  of  Maine  of  1821,  c.  62,  §  11, 
which  provides  that  certain  actions  shall  be  saved 
from  the  operation  of  the  statute  of  limitations, 
where  the  action  shall  have  been  actually  de- 
clared in  before  the  expiration  of  the  limit,  but 
there  was  a  failure  of  the  service  of  the  writ 
through  unavoidable  accident,  &c.,  was  held 
not  to  apply  to  actions  on  bond  or  specialty. 
Brown  v.  HoudeleUe,  1  Fairf  399. 

644.  Where  the  plaintiff  sued  a  writ  which  was 
returned  *<  not  found ;  the  defendant  is  an  inhabit- 
ant of  another  county,*'  and  then  sued  anothei 
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writ,  not  appearing  to  be  an  aliaa,  the  first  writ 
eannot  be  connected  with  the  second,  to  avoid 
the  statute  of  limitations.  Hume  y.  Dicktruon,  4 
Bibb,  276. 

€45.  If  an  action  on  a  note,  which  is  attested 
within  the  state,  be  brought  in  the  name  of  one 
of  the  promisees,  as  indorsee,  it  will  not  be  con- 
sidered as  brought  in  the  name  of  the  original 
promisee,  so  as  to  save  the  note  from  the  opera- 
tion of  the  statute.  Russell  v.  Swan,  16  Mass. 
314. 

646.  Where  the  payee  of  an  attested  negotiable 
promissory  note  indorses  the  same,  the  indorsee 
cannot,  without  the  consent  of  the  payee,  main- 
tain an  action  upon  it  in  the  name  of  the  payee, 
so  as  to  avoid  the  bar  of  the  statute  of  limitations. 
Masher  v.  Allen,  ib.  451. 

647  The  filing  of  a  claim  with  the  commis- 
sioners of  an  insolvent  estate  is  tantamount  to 
the  commencing  of  an  action,  within  the  mean- 
ing and  intent  of  the  Massachusetts  statute  of 
1793,  c.  75,  §  3,  which  limits  such  actions,  in 
certain  cases,  to  two  years  after  letters  testa- 
mentary or  of  administration  are  granted.  Guild 
V.  HaU,  15  ib.  455. 

648.  A  writ  was  issued  against  A,  within  six 
years  from  the  time  the  cause  of  action  accrued  : 
the  plaintiiF's  attorney,  finding  that  the  demand 
was  on  a  partnership  account  against  A  and  B, 
filed  his  declaration  against  A  and  B,  as  of  the 
day  of  the  term  on  which  the  writ  was  returna- 
ble, which  was  after  six  years  had  elapsed,  and 
A  pleaded  to  this  declaration  the  statute  of  limi- 
tations. Held,  that  this  was  a  commencement  of 
a  suit  against  A  and  B,  within  six  years.  Gat' 
land  V.  Ckattle,  12  Johns.  430. 

649.  An  action  abated  by  the  death  of  one  of 
the  parties,  if  recommenced  within  a  reasonable 
time,  is  not  afiTected  by  the  statute  of  limitations. 
Hunter  v.  Glenn,  1  Barley,  542. 

650.  The  plaintiff  sued  the  defendant,  as  ad- 
ministrator, on  a  simple  contract  debt  due  from  the 
intestate,  recovered  judgment,  and  took  out  exe- 
cution, on  which  the  officer  returned  nvila  bona. 
The  plaintiff  then  sued  out  a  scire  facias  against 
the  defendant,  suggesting  waste,  and,  while  the 
scire  fadas  was  pending,  the  letter  of  administra- 
tion was  adjudged  to  be  void,  and  a  new  letter  of 
administration  was  granted  to  the  defendant.     A 

J»lea  puis  darrein  continuance,  alleging  the  inva- 
idit^  of  the  plaintiff  s  judgment,  by  reason  of  the 
nullity  of  the  first  letter  of  administration,  was 
supported  as  a  bar  to  the  scire  facias;  and  within 
.a  year  after  this  decision,  but  more  than  six  years 
after  the  debt  accrued,  the  plaintiff  brought  a 
new  action  against  the  defendant.  It  was  held, 
that  this  action  was  maintainable,  under  the  pro- 
viso in  the  statute  of  limitations  that,  if  a  judg- 
ment for  the  plaintiff  be  reversed  by  reason  of 
error,  or  be  ^iven  against  him  for  matter  alleged 
in  arrest  of  ludgment  after  a  verdict  in  his  favor, 
be  may,  within  a  year,  commence  a  new  action. 
Cojpnr.  CotUe,  16  Pick.  383. 

651.  In  Alabama,  it  is  no  answer  to  the  plea 
of  the  statute  of  limitations,  that  an  action  has 
been  commenced  for  the  same  cause  in  another 
county,  unless  it  appear  that  such  action  has 
been  disposed  of.  Torhert  v.  Wilson,  1  Stew.  Sl 
Port.  200. 

652.  It  is  no  answer  to  a  plea  of  the  statute  of 
limitations,  that  a  suit  for  the  same  cause  of  ac- 
tion was  brought  within  the  time  limited,  and, 
being  misconceived,  was  discontinued,  and  a  new 
action  immediately  brought  Sherman  v.  Barnes, 
8  Conn.  138. 


653.  It  is  no  bar  to  the  statute  of  limitations, 
that  the  plaintiff  sued  out  a  writ  for  the  same 
cause  of  action  within  the  prescribed  time,  which 
failed  for  informality.  Cailis  v.  Waddy,  2  Munf 
511. 

654.  If  an  action  be  brought  within  six  years, 
and  after  that  time  the  plaintiff  be  nonsuited,  it 
is  a  good  bar  to  a  second  action  for  the  same 
cause.     Harris  v.  Dennis,  1  S.  &  R.  236. 

655.  In  Virginia,  if  an  action  be  commenced 
within  the  time  limited  by  the  statute  of  the  state, 
and  then  the  suit  abated,  the  plaintiff  is  within 
the  equity  of  the  proviso  in  the  act,  if  he  recom- 
mence his  action  within  a  year  after  such  abate- 
ment.   Brown  v.  Putney,  1  Wash.  302. 

656.  In  Virginia,  the  order  of  the  judge  for  a 
writ  of  supersedeas  to  a  judgment  of  the  court 
below  is  the  true  commencement  of  the  proceed- 
ings in  the  court  above,  and  the  limitation  runs 
from  that  time.  Overstreet  v.  Marshall,  3  Call, 
192. 

657.  Whether  an  application  to  the  judge  of 

{>robate,  within  four  years  from  the  granting  of 
etters  of  administration,  for  further  time  for 
creditors  to  exhibit  and  prove  their  claims,  is, 
equivalent  to  a  suit,  so  as  to  prevent  the  opera- 
tion of  the  statute  of  limitations,  the  new  com 
mission  not  issuing  till  after  the  four  years  ^ 
queare.    Parkman  v.  Osgood,  3  Greenl.  17. 

658.  If  the  plaintiff  would  avoid  the  bar  of  tht 
statute  of  limitations,  by  having  seasonably  suei 
out  process  which  failed  of  service  through  inev 
itable  accident  in  the  transportation  by  mail,  it  ii 
incumbent  on  him  to  show  that  he  previousl} 
ascertained  the  course  of  the  mail,  and  that  a  let 
ter  enclosing  the  precept,  and  properly  directed 
was  put  into  the  post-office  sufficiently  early  to 
have  reached  the  officer,  by  the  ordinary  route,  in 
season  for  legal  service.    Jewett  v.   Greene,  8 
Greenl.  447. 

659.  The  plaintiff  is  not  bound,  in  such  case, 
to  send  to  the  nearest  officer,  but  is  at  liberty 
to  send  to  any  one  within  the  county  or  pre- 
cinct. i&. 

660.  A  writ  was  taken  out  against  one  admin- 
istrator, where  several  had  been  appointed  and 
qualified ;  the  action  was  then  discontinued,  and 
a  new  one  was  commenced  against  them  all,  but, 
before  the  service  of  the  second  writ,  the  statute 
of  limitations  had  run  out  against  the  debt.  The 
first  writ  did  not  aid  the  second,  and  the  statute 
barred  the  recovery  of  the  debt.  Hopkins  v. 
MPherson,  2  Bay,  194. 

661.  The  presentment  of  a  complaint,  and  the 
issuing  of  the  warrant  by  the  magistrate,  is  a 
sufficient  «*  exhibiting  *'  of  it,  within  the  Connec- 
ticut statute  of  limitations,  although  the  arrest 
may  not  be  made  until  after  the  expiration  of  the 
time  limited.    J^ewell  v.  State,  2  Conn.  38. 

662.  To  a  plea  of  the  stotute  of  limitations,  it 
is  not  a  good  replication,  that  a  suit  for  the  same 
demand  was  commenced  in  a  court  in  another 
state,  and  discontinued  within  six  years.  Dela- 
plaine  v.  Crowninshield,  3  Mason,  329. 

663.  The  New  Hampshire  statute  of  limitations 
of  Feb.  9,  1791,  as  to  reviews,  stops  when  the 
writ  is  sued  out  So.  Prop.  Gos,  v.  Whiteomh,  2 
N.  Hamp.  227. 

664.  The  act  of  limiUtions  was  held  no  bar 
where  a  suit,  seasonably  brought,  had  abated  by 
the  death  of  the  defendant ;  and  no  letters  testa- 
mentary being  taken  on  his  estate  until  after  the 
expiration  of  the  time  of  limitations,  the  plaintiff 
brought  a  new  suit  without  delay  against  the  bx 
eeutor.    Parker  r.  Fassitf  I  Har.  db  J.  337. 
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VII.    0/  tJU  Plemdingt  and  Evidence 

665.  In  an  Mtion  of  detinue,  it  is  not  a  inffi- 
eient  answer  to  a  plea  of  the  statute  of  limita- 
tions, to  reply,  that  the  slaves  in  controversy 
were  not  within  the  jortsdxtion  of  the  eonrt 
holding  eognitance  thereof.  Craxier  y.  Bryanij 
4  Bibb,  174. 

666.  In  an  action  of  detinne,  a  replication  to  a 
plea  of  the  statute  of  limitations,  alleging  that, 
within  five  years  after  the  aecraing  of  the  caose 
of  action,  a  suit  was  broaffht,  and  a  nonanit  suf- 
fered after  issue  was  joined  and  the  juries  sworn, 
and  that,  within  one  year  therMfter,  the  pending 
action  was  brought,  was  held  not  to  be  sufficient. 
Montgomery  r.  Cmldwdl,  4  Bibb,  306. 

667.  In  an  action  of  detinue  for  slaves,  the  de- 
fendant pleaded  the  statute  of  limitations ;  the 
plaintiff  replied,  that  she  was  a  feme  covert  when 
the  cause  of  action  accrued  against  the  defendant, 
and  continued  so  until  the  bringing  of  the  suit. 
It  was  held,  that  the  replication  was  bad,  and 
that  it  should  have  alleged  a  disability  when  the 
eause  of  action  accrued  to  her.  Crezier  v.  Bry- 
ma,  4  Bibb,  174. 

^98.  To  an  action  of  detinue  for  slaTes  brought 
in  Kentucky,  the  defendant  pleaded  the  statute 
of  limitations ;  the  plaintiff  replied,  1,  that  the 
defendant  got  possession  of  the  slaves  in  Mary- 
land, and  removed  himself  and  them  from  thence 
to  this  state  ;  2,  that  the  plaintiff  was  a  resident 
of  Maryland  when  the  cause  of  action  accrued, 
and  was  never  since  within  this  state  :  the  de- 
fendant rejoined  that,  when  the  cause  of  action 
accrued,  he,  the  defendant,  was  a  citizen  of  Fky* 
ette  county,  Kentucky.   It  was  held,  that  the  re- 

S*  inder  was  insufficient.      Manselt  v.  Israel,   3 
ibb,  510. 

669.  JVon  assumpsit  within  live  years  is  a  proper 
mode  of  pleading  the  statute  of  limitations,  in 
Kentucky.    CeldweU  v.  irtine,  4  J.  J.  lilarsh.  107 

670.  "nie  proper  manner  of  pleading  the  stat- 
ute is  **  actio  non  aceremt  tn/ins,'*  &c.,  and  not 
**  non  assumpsit  infra"  See,  Harrison  r.  Hand- 
Uy,  1  Bibb,  443. 

671.  Where  a  cause  of  action  does  not  imme- 
diately arise  upon  the  making  of  a  promise,  but 
results  feom  a  breach  happening  years  after  the 
promise  is  made,  the  statute  of  limitations  begins 
to  run  only  from  the  time  of  the  breach,  and 
should  be  pleaded  ^  actio  non  accredit"  &c.,  and 
not  •*  non  assumpsit"  &e.  Fayne  r.  Smith,  7  J. 
J.  Marsh.  500. 

673.  In  detinue,  the  statute  of  limitations  may 
be  given  in  evidence  under  the  general  issue, 
but  in  debt  or  assumpsit  it  must  be  pleaded. 
Smart  v.  Bough,  S  J.  J.  Marsh.  363.  Smart  t. 
Johnson,  ib.  ^IZ, 

673.  A  plea  of  *^non  assumpsit  within  five 
years  "  is  not  good  where  the  promise  was  made 
more  than  ^^e  years  before  the  commencement 
of  the  suit,  but  the  action  did  not  accrue  until 
within  fiTe  years.  Banks  ▼.  Coyie,  2  A.  K. 
Marsh.  564. 

674.  A  replication  to  a  plea  of  the  statute  of 
limitations,  that  a  former  suit  had  been  brought 
for  the  same  cause,  and  judgment  had,  which 
was  reversed,  is  bad,  unless  the  replication  avers 
that  the  present  suit  was  prosecuted  within  one 
year  of  the  reversal.  Jewitt  v.  Bradford.  2  A.  K. 
Marsh.  248. 

675.  On  setting  aside  an  inquest  regularly  ob- 
tained, the  defendant  will  be  required  to  with- 
draw the  statute  of  limitations,  in  New  York. 
Fox  T.  Baker,  2  Wend.  244. 


676.  Where  a  party  has  omitted  to  plead  the 
statute  of  limitations,  the  court  will  not  snflhf 
him  to  amend,  by  adding  that  plea.  The  action 
for  mesne  profits  forms  no  exception  to  the  rule. 
Jackson  V.  Varick,  2  Wend.  294. 

677.  Infancy,  and  the  bringing  of  the  suit 
within  the  time  limited,  after  the  disabiU^  is 
removed,  must  be  specially  pleaded.  Hydev, 
Stone,  7  Wend.  354. 

678.  A  replication  to  a  plea  of  the  statute  of 
limitations  of  New  Jersey,  in  order  to  bring  the 
case  within  the  exception  as  to  those  persons 
who  are  not  resident  in  the  state  when  the  action 
accrues,  must  allege  a  residence  out  of  the  state 
at  the  time  when  the  cause  of  action  accrued, 
and  an  allegation  that  he  was  out  of  the  state  at 
such  time  is  not  sufficient.  Paterson  Bank  v. 
Ludlow,  6  Halst.  354. 

679.  To  a  plea  of  the  statute  of  limitations,  in 
Maryland,  a  replication,  under  21st  James  I.,  e. 
16,  §  4,  that  there  was  a  former  suit,  wherein 
the  judgment  was  arrested,  was  held  good  on 
demurrer.  Sckntrtuil  v.  Ckaptine^  3  Har.  db 
M'Hen.  439. 

680.  To  take  advantage  of  the  act  of  limita- 
tions, in  an  action  on  a  bond,  the  act  must  be 
pleaded.  Maddox  v.  State,  4  Har.  &>  J.  539.  So, 
also,  in  an  action  of  replevin.  Swutk  t.  WiUiam- 
son,  1  Har.  db  J.  147. 

^1.  If  an  action  be  brovght  on  a  bond,  in  lla- 

Zland,  before  the  expiration  of  12  yean  from  its 
te,  it  may  be  offered  in  evidence  on  the  trial, 
though  affcer  the  expiration  of  12  years,  within 
the  construction  of  the  act  of  limitations  of  1 715,  e. 
23.     Hammond  v.  Denton,  1  Har.  &  M'Hen.  900. 

682.  Where  the  statute  of  limitations  is  plead- 
ed in  bar  to  an  action  of  the  case  for  feaud,  the 
plaintiff,  in  order  to  avoid  the  bar,  may  replv, 
generally,  that  he  discovered  the  fraud  withm 
3ie  time  limited  by  the  statute  for  the  commence- 
ment of  the  action  *,  and  it  is  not  necessary  that 
the  replication  should  contain  a  particular  UTer- 
ment  of  the  time  when  the  fraud  was  discovered, 
or  of  any  act  of  the  party  by  which  the  knowl- 
edge of  it  was  prevented.  Homer  v.  Fisk,  1  Pick. 
435.     WeUes  v.  FUh,  3  Pick.  74. 

683.  The  statute  of  limitations  must  be  pleaded 
in  slander.     Brand  t.  Longstreet,  1  South.  325. 

684.  In  every  case  where  a  party  intends  to 
rely  on  the  statute  of  limitations,  he  must  plead 
it,  in  the  cireuit  court ;  otherwise  he  cannot  avail 
himself  of  its  provisions.  TVameU  v.  Jidam,  2 
Mis.  155. 

685.  A  statement  on  the  transcript  of  the  ins 
ticc,  that  the  oounsel  of  the  defendant  <'  relied  on 
the  statute  of  limitations  as  a  bar  to  the  demand 
of  the  plaintiffe,  and  that  no  evidence  of  a  prom- 
ise or  acknowledgment  had  been  proved  to  have 
been  made  by  the  plaintiffs  within  six  years,*'  is 
insu£Scient  to  show  that  no  evidence  of  a  prom- 
ise or  acknowledgment  was  proved,  or  to  prove 
error  in  the  court  below,  in  refusing  the  defend- 
ant the  benefit  of  the  statute  of^  limitations. 
Dancer  v.  Paterson,  5  Halst.  255. 

686.  A  justice  cannot  overrule  a  plea  of  the 
statute.  Jfajie  v.  Sckermam,  2  Penn.  562.  Ssyrcp 
V.  Seudder,  1  Penn.  53. 

687.  A  replication  to  a  plea  of  the  staAate,  that 
the  defendant  acknowledged  the  debt  within  the 
period  of  limitation,  is  bM.  Masston  v.  Seukmry, 
2  Penn.  702. 

688.  The  sUtute  of  limitations  may  be  plead- 
ed in  a  suit  before  a  justice  of  the  peace.  Hoyt 
V.  Reed,  3  Blackf.  368. 

689.  The  act  of  limitatic  ns  need  not  be  pleadad 


1  Fort.  347. 

6B1.  la  u)  ution  «puiiit  ui  eKccatOT,  (o  re- 
cover ■.  debt  of  hii  tMMtor,  >  replication,  to  »  plea 
of  the  lUtDte  of  limiUtioQi,  that  "lellera  tetU- 
e  not  fraoted  la  the  exeontor  until 
wo  jean  after  tbe  tealator'a  death," 

that  ■ 

granted.     Hmdiiiuon  j.  TMt,  9  Port.  44. 

^3.  A  plea  of  the  statute  <^  Dtnitationi  will 
not  be  received,  in  Virginia,  after  iaane  has  been 
joined  on  another  plea,  nnlew  a  gciMJ  reason  a 
aaairued  why  it  waa  not  aooDcr  pleaded.  Mnrtin 
1.  Andtrto^  6  Rand.  19. 

603,  Debt  on  a  bond  aninat  the  mietiea,  plea, 
of  tbe  atatule  of  limitationa  of  North  Carolina, 
1810  ;  replication,  that  one  of  the  lOietiea  prom. 
iaed  within  three  yeara,  was  held  a  depaitnre 
ftom  the  dealantioD.  Qovantor  t.  ihncAm,  4 
Hawki.  44. 

694.  The  atatute  of  limititioni  miy  be  pleaded 
after  a  new  trial  haa  been  ^nted,  the  jurj 
haTing  foDnd  a^init  tbe  preanmpUon  of  pajt- 
nient  (rom  the  ilaleneu  of  the  demand,  which 
preBDDiption  prereated  ita  beinir  pleaded  on  the 
former  trial.     Tamiui  t.  How,  QUmer,  1. 

696.  Apleaof  the  >Ututeofliaiitation(,inbar 
of  a  triri  facimt  to  revire  a  judgment,  cannot  be 
aaawered  b^  a  replication  that  the  defendant, 
within  the  time  limited  by  the  Katate,  promiaed 
to  pay  the  amount  of  the  jadgment.  Daii  t. 
PuiMt,  4  Hnnf.  IM. 

696. 
ahoald 

the  state  within  the  time  allowed  by  the  act 
TkurMom  V.  Fitlur,  9  8.  &  R.  288. 

697.  Where  a  defendant  seta  np  a  peaaenion 
of  31  years,  under  the  natnte,  and  givei  eridence 
of  A'l  poeseaaion,  he  may  show  that  A'*  poaaea- 
■ion  was  adTorae,  thoDf  h  be  haa  not  shown  the 
oonneclion  between  A's  possession  and  his  own. 
M"^  T.  Dititiuai  ColUft,  5  S.  &  R.  354. 


Craneh 
7M. 

*  '  C 

>e  del 


69S.  The  atatute  of  Mune  of  1831,  ,  ,      . 

limiting  penal  aetiona  to  one  year  from  the  time 
of  IbrMilarc,  may  be  ^ren  in  eridence  under 
the  nneial  inae.  JVoore  t.  Smith,  6  Greenl. 
4W. 

699.  In  Connectieat,  the  statute  of  limitationa 
ia  a  good  replication  to  a  plea  of  set-off.  JItap 
*.  MduU,  9  Conn.  357. 

700.  Under  tbe  New  Hampshire  statnte  of 
December  30,  1T99,  where  the  statute  of  limita- 
tiona ia  pleaded  to  an  action  of  aaaumpait  brought 
by  an  eieontor,  a  general  replication,  that  the 
teaUtor  had  cause  of  action  at  the  time  of  hii 
decease,  is  sufficient;  nor  can  the  objection  to 
such  a  replication,  that  tbe  time  of  the  tcstslor'i 
decease  is  not  averred,  preTail,  upon  a  general 
demurrer.     Cock  t.  Rice,  3  N.  Hunp.  GO. 

701.  To  a  plea  of  oeJio  mm  actrevit  infra  ttx 
aiaun,  in  aaaumpait,  a  replication  that  the  de- 
fendant was  out  of  the  stale  at  the  lime  the  caoat 
of  action  accrued,  and  left  no  property  in  tk- 
■tale,  must  allege  that  ha  continued  ont  of  ic 
■Uls  till  within  six  yean  before  the  oommP'..^'' 
ment  of  the  aotion. 

702.  A  njoinder  to 


act  of 
by°.w 


.34^ 


tbouffl 

Johns. 
709. 


z  yean  before  the  i.      __ 

ahapliyv.  Fell,  ib.  ISl  ^^  \ 


SIX  years  before  tbe  eommencem  XV  .  \  ° -soi 
the  defendant  relumed  into  thl^^vVM  \  ft^« 
d  whhln  the  same,"  need  ^    A^^  \W^ 
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identify  them,  without  deBcribing  them  bj 
metes  and  bounds ;  and  a  publication  by  affixing 
the  advertisement  in  three  of  the  most  public 
places  of  the  county  is  sufficient,  though  all  the 
places  are  remote  from  the  premises.  Jackson 
T.  Harris,  3  Cow.  241. 

2.  The  act  erecting  Delaware  county  from  Ul- 
ster and  Otsego  counties,  provides  that  deficien- 
cies on  mortgages  to  the  new  loan  officers  of 
Ulster,  of  lands  situated  in  that  part  of  Delaware 
taken  from  Ulster,  shall  be  paid  by  tax  on  the 
inhabitants  of  that  part.  Held,  that,  to  determine 
the  deficiency,  the  loan  officers  of  Ulster  were 
not  bound  to  advertise  or  sell  in  Delaware  ;  but 
might  do  both  in  Ulster.  People  v.  Supervisors 
of  Delaware,  5  Cow.  436. 

3.  Though  there  be  a  default  of  payment  on  a 
mortgage  to  the  loan  officers,  under  the  act  of 
April  11th,  1808,  yet  the  mortgagor  retains  an 
equity  of  redemption  until  a  saus,  as  in  the  case 
of  ordinary  roortgaffes,  upon  which  a  judgment 
obtained  against  him  wiU  become  a  lien,  and  it 
may  be  sold  on  execution.  Jackson  v.  Rhoades, 
8  Cow.  47. 

4.  Borrowers  of  loan-office  certificates  are 
liable  to  pay  the  sum  contracted  for,  and  it  is 
no  defence  to  say  that  they  are  bills  of  credit. 
Mansker  v.  Missouri,  1  Mis.  452. 

5.  Loan-office  certificates,  issued  by  the  state 
of  Missouri,  in  18^21,  are  bills  of  credit  within 
the  meaning  of  the  constitution  of  the  United 
States ;  but  the  loan  of  them  to  individuals  under 
that  act  is  no  violation  of  the  constitution. 
Borrowers  are  liable  to  pay.  Loper  v.  State,  1 
Mis.  632. 

6.  In  an  action  for  a  certain  sum  in  loan-office 
certificates,  the  defendant  may  show  the  value 
of  the  certificates  at  the  time  the  debt  became 
due,  that  being  the  true  criterion  of  damages  or 
of  ascertaining  the  sum  of  money  due.  Tkomas 
▼.  Starling,  1  Mis.  583. 

7  The  state  can  foreclose  a  mortgage,  exe- 
cuted in  consideration  of  loan-office  money  bor- 
rowed.    Ravenserofi  v.  Stale,  1  Mis.  536. 

See  Land. 


LONG  ISLAND  SOUND. 

Long  Island  Sound  does  not  belong  either 
to  Connecticut  or  New  York,  nor  to  any  district 
of  either  of  those  states.  The  EUxabeth,  Paine, 
10.  • 


LOTTERIES. 

1.  The  act  of  congress,  empowering  the  cor- 
poration of  the  city  of  Washington  to  authorixe 
the  drawing  of  lotteries,  does  not  purport,  and 
was  not  intended  to  authorize  the  corporation  to 
force  the  sale  of  the  tickets  in  such  lotteries,  in 
states  where  such  sale  is  prohibited  by  the  state 
laws.     Cohens  v.  Virginia,  6  Wheat.  264. 

2.  It  was  discovered,  on  the  last  day  of  draw- 
ing a  lottery,  that  the  wheel  of  blanks  and 
prizes  contamed  one  less  blank  than  ought  to 
have  been  put  into  it ;  another  blank  was  thrown 
m,  and  the  drawing  was  held  not  to  be  illegal. 
Brent  v.  Davis,  10  ib.  395. 

3.  Where  the  manager  of  a  lottery,  drawn  in 
pursuance  of  an  ordinance  of  the  city  of  Wash- 
mgton,  gave  bond  to  the  city  impartially  to  exe- 
cute his  duty,  it  was  held,  that  one  entitled  to  a 
prize  ticket  had  no  right  to  sue  the  manager  on 
th«  bond  for  the  prise,  in  the  name  of  the  city, 


without  their  consent.     Corporation  of  Waskokg 
ton  V.  Young,  ib.  406. 

4.  A  person  owning  a  lottery  ticket  may  sell 
part,  and  thus  make  another  joint-owner  with 
himself,  but  he  cannot  split  his  original  contract 
with  the  promisor  into  fragments,  and  make  the 
promisor  liable  to  every  holder  of  a  fragment 
Shankland  v.  Corporation  of  Washington^  5  Pet 

5.  A  conveyance  of  land  lying  in  New  Jersey, 
founded  on  a  lottery  consideration,  is  void  by  the 
lottery  act  of  that  state,  although  the  lottery  was 
contrived  and  drawn  in  Pennsylvania.  Ridgo- 
way  V.  Underwood,  4  Wash.  C.  C.  129. 

6.  The  managers  of  the  Sullivan  Bridge  lot- 
tery are  not  liable,  under  the  private  statute  of 
Maine  of  1826,  c.  430,  §  3,  to  pay  into  the  treas- 
ury of  the  state  the  price  of  any  tickets  which, 
in  the  diligent  and  faithful  execution  of  tlMir 
trust,  theyliave  been  unable  to  sell.  Thomaf^. 
Mahan,  4  Greenl.  513. 

7.  The  governor  and  council  have  a  right  to 
charge  the  managers  of  lotteries  granted  by  this 
state  with  the  scheme  price  of  the  tickets,  as 
advertised  by  them,  and  have  not  a  rieht  to  set- 
tle with  them  for  a  less  sum,  nor  to  deduct  more 
than  six  per  cent,  from  that  price  where  the 
tickets  are  sold  for  the  purpose  of  resale,  ^pp- 
7  Greenl.  502.  Bad  debts,  made  by  sales  on 
credit  to  venders,  are  not  to  be  considered  as 
money  *'  raised  "  by  the  lotteries,  so  ^  as  to  an- 
thorize  the  allowance  of  25  per  cent,  thereon  to 
the  managers,  ib.  Nor  is  such  25'  per  cent,  al- 
lowed to  uke  managers  to  be  considered  as  a  part 
of  the  sum  authorized  to  be  **  raised  **  by  lot- 
tery.  ib. 

8.  A  vender  of  tickets  may  lawfully  seU  after 
the  drawing  of  a  lottery,  if  he  be  ignorant  of  the 
result  of  the  drawing.  Bishop  v.  WHUamson^  S 
Fairf.  495. 

9.  Under  the  New  Hampshire  statute  of  Jane 
12th,  1807,  the  sale  of  lottery  tickets  is  illegal 
unless  the  lottery  is  allowed  by  the  laws  of  Uiat 
state  or  of  the  United  States.  Roby  v  West^  4 
N.  Hamp.  285. 

10.  Where  tickets  in  a  lottery  not  authorized 
by  any  law  of  New  Hampshire,  or  of  the  United 
States,  were  sent  by  a  person  residing  in  another 
state  to  an  agent  in  New  Hampshire,  to  sell,  it 
was  held,  that,  as  the  sale  of  such  tickets  in  that 
state  was  unlawful,  no  action  could  be  maintained 
by  the  person  who  sent  the  tickets,  against  the 
agent,  to  recover  the  money  the  latter  might 
have  obtained  by  a  sale  of  the  tickets.  UdaU  ▼. 
Metealf  5  N.  Hamp.  396. 

11.  Where  a  state  lotteiy  act  provided  for 
three  managers  and  the  supply  of  vacancies,  no 
one  manager  has  authority  to  act  solely,  nor  to 
delegate  his  authority  as  a  general  manager, 
though  he  might  create  a  suS-agency  for  par- 
ticular purposes,  as  selling  tickets.  May  t. 
Browned,  3  Verm.  469. 

12.  Assumpsit  lies  against  the  Managers  of 
a  lottery  for  a  prize,  the  remedy  on  their  bond 
being  cumulative  only.  Homsr  v.  Whitman,  15 
Mass.  132. 

13.  The  printer  of  a  newspaper  containing  an 
advertisement  of  lottery  tickets,  not  authorized 
by  the  laws  of  the  commonwealth,  is  liable  to 
indictment  though  he  is  not  concerned  in  the  sale 
of  the  tickets.  Commonwealth  v.  Clapp,  5  Pick.  41. 

14.  A  signboard  at  a  person's  place  of  business, 
giving  notice  that  lottery  tickets  are  for  sale 
there,  is  an  advertisement  within  statute  1825, 
c.  184.  Commonwealth  v.  Hooper,  5  Pick.  43. 
Such  signboard  erected  before,  bat  kept  up  after. 
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the  passing  of  this  statute,  is  a  new  advertise- 
ment  every  day,  rendering  the  owner  liable  to 
the  penalty  of  the  statute,  ib.  An  information 
under  statute  1825,  c.  184,  need  not  allege,  nor 
on  trial  prove,  by  n&me,  what  kind  of  lotterv 
tickets  were  advertised,  nor  that  they  were  ad- 
vertised as  for  sale  within  the  county  where  such 
information  is  filed,  ib. 

15.  An  indenture  whereby  a  party  agrees  to 
furnish  money  for  the  purpose  of  "  carrying  on 
the  general  business  of  brokerage,  embracing,  as 
time  and  opportunity  shall  give,  the  vending  of 
lottery  tickete,"  is  *  illegal  on  its  face.  WUliama 
V.  Woodman^  8  Pick.  78. 

16.  The  statute  of  Connecticut,  prohibiting 
the  sale  of  lottery  tickets,  in  that  state,  issued 
under  the  authority  of  any  other  state,  extends 
to  the  sale  of  tickets  in  a  lottery  authorised  by 
the  national  government.  T»rry  v.  Olcott^  4 
Conn.  442. 

17.  Insurance  of  tickets  in  a  lottery,  estab- 
lished bv  law  of  New  York,  having  been  de- 
clared illegal  by  statute,  the  insurance  of  tickets 
in  a  foreign  lottery,  although  not  punishable  un- 
der the  act,  and  before  the  act  of  1809,  extend- 
ing its  provisions,  was  held  to  be  illegal ;  it  being 
contrary  to  the  policy  indicated  by  the  former 
act.  Mount  v.  ffaite^  7  Johns.  434.  But  the 
insured,  not  having  violated  any  statute,  was  held 
to  stand  not  in  ddictQ^  and  therefore  entitled  to 
recover  back  the  premium  paid  for  the  insur- 
ance. 1*6. 

18.  No  action  lies,  at  the  suit  of  an  individual, 
against  an  officer,  for  misbehavior  in  his  office, 
either  from  misfeasance  or  nonfeasance,  unless 
the  plaintiff  can  show  a  special  damage  peculiar 
to  himself.  Butler  v.  Kent,  19  Johns.  223.  And 
the  particular  damage  for  which  the  plaintiff 
brings  his  action  must  be  the  legal  and  natural 
consequence  of  the  wrongful  act  of  which  he 
complains ;  and  the  special  damages  must  be  par- 
ticularly stated  in  the  declaration,  ib. 

19.  No  action  lies  against  the  managers  of  a 
public  lottery,  at  the  suit  of  a  dealer  in  tickets, 
who  had  purchased  a  number  for  the  purpose  of 
selling  them  at  a  profit,  on  the  ground  that,  by 
the  negligent  and  improper  conduct  of  the  de- 
fendants tn  managing  and  conducting  the  draw- 
ing, &C.,  the  public  confidence  was  wholly  lost, 
and  the  demand  for  tickets  and  the  prices  of 
them  so  greatly  diminished,  that  the  plaintiff 
could  not  sell  his  tickets,  which  remained  on  his 
hands,  and  were  blanks,  ib. 

20.  Where  A  found  one  half  of  a  lottery  ticket, 
and  carried  it  to  the  lottery  office  keepers  who 
sold  it,  with  directions  to  advertise  it,  which  they 
did,  but  no  owner  came  for  it ;  the  ticket  finally 
drew  $5000,  —  held,  that  A  could  not  recover  of 
the  lottery  office  keepers  any  portion  of  the  prize- 
money.    JIfLaughlin  v.  fVaite,  9  Cow.  670.    . 

21.  An  adventurer  in  a  lottery  cannot  main- 
tain an  action  for  the  recovery  of  the  prize-money. 
Fan  Doren  v.  Stoats^  2  Penn.  887. 

22.  A  certain  ticket  drew  a  prize  at  the  draw- 
ing of  a  lottery,  but,  at  the  conclusion  of  the 
drawing,  there  were  found  in  one  of  the  wheels 
14  blanks  and  prizes,  against  which  there  were 
no  corresponding  numbers    remaining    in    the 

•other  wheel,  and  the  managers  drew  we  lottery 
over  again.  During  the  second  drawing  the 
managers  detected  several  mistakes,  and  the 
drawing  was  discontinued,  and  a  third  one  com- 
menced, in  which  there  was  no  error.  In  neither 
the  second  nor  third  drawing  did  the  said  ticket 
draw  the  prize  which  it  drew  at  the  first  drawing. 
VOL.  II.  104 


Held,  that  no  action  could  be  maintained  for  the 
prize.     State  v.  Wolfe,  3  Har.  Sc  J.  224. 

23.  Under  the  construction  of  the  Maryland 
act  of  1826,  c.  251,  declaring  that  "it  shall  be 
unlawful  for  any  person  to  nave  in  his  posses- 
sion tickets  of  any  lottery  not  granted  by  the 
state,  with  intent  to  sell  such  ticket,**  dbc.,  it 
was  held,  that  the  word  «  such  **  did  not  refer  to 
the  possession  of  the  seller,  as  part  of  the 
description  of  the  ticket  which  it  would  be  un- 
lawful to  sell,  and  that  it  was  not  therefore 
necessary  to  charge  the  fact  of  possession,  in  an 
indictment  for  the  sale  of  such  tickets.  State 
v.*  Scribner,  2  Gill  &,  Johns.  246.  In  an  indict- 
ment under  the  said  act,  the  ticket  should  be 
set  out.  ib. 

24.  A  contract  between  A  and  B,  by  which  the 
latter  agreed  to  become  the  agent  of  the  former, 
for  the  sale  of  lottexr  tickets,  account  for,  and 
remit  a  certain  part  of  the  sales  of  tickets,  return 
unsold  tickets,  and  bear  the  expenses  of  the 
agency,  is  not  void,  under  the  Maryland  act  of 
1821,  c.  232.  Yates  v.  O'JVea/e,  3  Gill  A  Johns.  253. 

25.  The  secretary  of  an  incorporated  company, 
who  signs,  officially,  a  lottery  ticket  for  the  com- 
pany, IS  not  personally  responsible  to  the  holder. 
Fassmore  v.  Mott,  2  tfinn.  201. 

26.  A  promissory  note,  payable  *<  one  day  after 
the  conclusion  of  the  drawing  of  the  lottery,'* 
becomes  payable  at  such  time,  though  39  num- 
bers were  inserted  twice  in  the  wheel,  and  39 
omitted,  the  maker  of  the  note  not  offering  to 
return  any  of  his  tickets,  and  none  of  his  num 
bers  being  omitted.  JfeUson  v.  Mott,  2  Binn.  301. 

27.  In  a  suit  against  a  lottery  proprietary,  his 
scheme  and  copy  of  his  bond,  deposited  in  the 
office  of  the  secretary  of  state,  are  admissible 
in  evidence,  it  being  shown  that  there  was  no 
other  scheme  or  bond  in  the  office.  Biddis  v. 
James,  6  Binn.  321.  The  oath  of  a  person  at- 
tending is  the  best  evidence  a  number  which 
was  drawn  at  a  lottery  was  a  prize,  ib.  A  ticket, 
purchased  after  the  time  directed  by  law  for 
completing  the  sale,  entities  the  holder  to  noth- 
ing that  may  be  drawn  against  it.  ib. 

28.  In  an  indictment  for  selling  lottery  tickets 
not  authorized  by  statute,  the  name  of  the  lot- 
tery should  be  averred,  and  the  number  of  tick- 
ets. Commonwealth  v.  GiUespie,  7  S.  &  R.  469. 
In  such  an  indictment,  a  variance  in  setting 
forth  the  ticket,  e.  ^.  in  a  proper  name,  is  fiital. 

S^.  After  evidence  has  been  ffiven  of  plain- 
tiff having  possessed  a  lottery  ticket,  he  may  be 
a  witness  to  prove  its  loss.  Snyder  v.  Wolfiey,  8 
S.  db  R.  328.  The  confessions  of  one  of  the 
managers  of  a  lottery,  that  the  plaintiff  was  the 
owner  of  a  ticket  sued  for,  are  admissible,  ib. 
To  recover  the  prize  of  a  lost  ticket,  indemnity 
must  be  jriven  against  future  claims,  should  the 
ticket  be  found,  w. 

30.  Lottery  tickets  are  considered  goods, 
wares,  and  merchandise,  and  may  be  declared 
on  as  such.     YoKe.y.  Robertson,  2  yfYinii.\^. 

31.  The  Virginia  act  of  February  11,  1825,  for 
the  -prevention  of  the  sale  of  foreign  lottery 
tickets  within  that  commonwealth,  does  not 
come  within  the  operation  of  the  Virginia  ga- 
ming law,  and  is,  therefore,  not  to  be  interpreted 
as  if  it  were  a  remedial  law,  but  like  other  penal 
laws.     Commonwealth  v.  Chubb,  5  Rand.  715. 

32.  A  guaranty  (where  the  guarantor  binds 
himself  that  he  will  pay  the  prize  which  may  be 
drawn  to  a  certain  number  in  a  lottery)  when 
sold  by  the  proprietor  of  the  ticket,  or  a  duly  au- 
thorized agent  of  the  proprietor,  is  strictiy  a  lot 
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tery  ticlIE^  Ihoueb  not  in  Uie  fami  uf  one,  and  a 
■ale  of  such  euarantj  by  such  proprietor  or  Ilia 
■e-'it  ia  forbidclon  bv  the  Virgmin  act  of  161*5, 
And,  if  an  individual  Bells  such  guannlira  as  a 
Buljslituie  for  lottery  ticketa,  and  lor  Ihe  purpoBe 
of  evading  and  deffating  the  law,  the  vender 
holding  the  Ucketa  themaelvea  for  the  benefit  of 
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ialij  lottery  ticki     , 
bidden  by  said  act.     Ctmmanacailh 
Rand.  TI&. 

33.  A  raSle  is  not  a  lottery,  in  the  b 
act  of  South  Carolina  of  1763.  Stal 
back,  3  Eep.  Con.  Ct.  133. 

34.  The  penalty,  or  tai,  impoBed  upon  lottery 
oHi'aeB,  by  the  last  clause  of  the  appropriation 
ael  ofSouth  Carolina  of  1830.  cannot  be  collect- 
ed until  the  liability  of  the  party  be  flisl  estab- 


lished by  a  jmv  of  his  country.  State  ».  JKlai,i 
M'Cord.r,G. 

35.  The  advertised  scheme  of  a  lottery  mnst 
be  strictly  fultilled,  or  the  conimiBBionen  of  the 
lottery  may  be  forced  to  return  money  paid  for 
tickets  according  to  the  Bcheme.  IfaMti.Cim- 
missianers,  2  N.  &  M.  550. 

3li.  No  legal  obligation  can  be  created  on  a 
purchaee  of  tickets  in  a  private  lottery.  Clarlu 
T.  Hixstns,  I  A.  K.  Marsh.  19B, 

37.  A  bond,  given  for  the  purchase  of  tieCel* 
in  a  tottery  anautliuriied  by  law,  ia  void.  Jfor- 
ton  V.  Fletcher,  3  A.  E.  Marsh.  137. 

38,  Money  paid  on  notes  given  for  the  pur- 
chase of  tickets  in  a  lottery  unauthoriied  by  law 
may  be  recovered  back.  Oriw  t.  JM«rtf,  3  A. 
K.  Marsh.  308. 
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